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NAME 

ATTORNEYS GENERAL OF IOWA 

HOME 
COUNTY 

David C. Cloud ................. Muscatine 

Samuel A. Rice ................. Mahaska .................. . 

Charles C. Nourse ............... Polk ...................... . 

Isaac L. Allen .................. Tama ..................... . 

Frederick E. Bissell .............. Dubuque .................. . 

Henry O'Connor ................ Muscatine ................. . 

Marsena E. Cutts ............... Mahaska .................. . 

John F. McJunkin .............. Washington ................ . 

Smith McPherson ............... Montgomery ............... . 

A. J. Baker .................... Appanoose ................. . 

John Y. Stone .................. Mills ..................... . 

Milton Remley ................. Johnson ................... . 

Charles W. Mullan .............. Black Hawk ................ . 

Howard W. Byers ............... Shelby .................... . 

George Cosson ................. Audubon .................. . 

Horace M. Havner .............. Iowa ..................... . 

Ben J. Gibson .................. Adams .................... . 

John Fletcher .................. Polk ...................... . 

Edward L. O'Connor ............ Johnson ................... . 

John H. Mitchell ................ Webster ................... . 

Fred D. Everett ................. Monroe ................... . 

John M. Rankin ................ Lee ...................... . 

Robert L. Larson .. , ............ Johnson ................... . 

Leo A. Hoegh .................. Lucas ..................... . 

Dayton Countryman ............. Story ..................... . 

Norman A. Erbe ................ Boone .................... . 

Evan Hultman .................. Black Hawk ................ . 

Lawrence F. Scalise .............. Warren ................... . 

Richard C. Turner ............... Pottawattamie .............. . 

Thomas J. Miller ................ Clayton ................... . 

SERVED 
YEARS 

1853-1856 

1856-1861 

1861-1865 

1865-1866 

1866-1867 

1867-1872 

1872-1877 

1877-1881 

1881-1885 

1885-1889 

1889-1895 

1895-190 I 

1901-1907 

1907-1911 

1911-1917 

1917-1921 

1921-1927 

1927-1933 

1933-1937 

1937-1939 

1939-1940 

1940-1947 

1947-1953 

1953-1954 

1954-1957 

1957-1961 

1961-1965 

1965-1967 

1967-1979 

1979-



PERSONNEL OF THE 
DEPARTMENT OF JUSTICE 

Main Office 

THOMAS J. MILLER, 1179- ........................ Attorney General 
J.D., Harvard University, 1969 

MARK E. SCHANTZ, I ;79- .......................... Solicitor General 
LL.B., Yale University, 1968 

BRENT R. APPEL, I ;79-2/ 82 .......... First Assistant Attorney General 
J.D., University of CalijiJYnia, 1977 

WILLIAM C. ROACH, I ;79- ........................... Administrator 
KAY BALLEW, 8/79-6/80 ......................... Administrative Ass't 
ANN BAUSSERMAN, I ;79- ...................... Administrative Ass't 
KATHRYN R. FOREMAN, 6;80-10181 ............. Administrative Ass't 
KAREN A. REDMOND, 10/80- .......................... Receptionist 
PATTI SAMPERS, lj79-10j81 ........................... Accountant 
MANDA C. STUART, 7/79-9/80 .......................... Receptionist 
SUSAN E. POHLMAN, I ;79-9/80 ................. Administrative Ass't 
CLARENCE J. WEIHS, 1/79- ..................... Administrative Ass't 

Administrative Law 

HOWARD 0. HAGEN, 2/79- ...... Division Head, Ass't Attorney General 
J.D., University o.l Chicago, 197 3 

DAVID FORTNEY, 2;79-1 182 ................... Ass't Attorney General 
J.D., University u,(lowa, 1975 

ALICE HYDE, 7/79-1181 ....................... Ass't Attorney General 
J.D., University <>/Iowa, 1978 

STEVEN G. NORBY, II /79- ..................... Ass't Attorney General 
J.D., University of iowa, 1979 

FRANK J. STORK, 5/80-8/81 ................ , .. Ass't Attorney General 
J.D., University of Iowa, 1977 

SALLY HIGGINBOTTOM, 1179- ...................... Legal Secretary 

Area Prosecutions Staff 79-80 

HAROLD A. YOUNG, 7j75- ...... Division Head, Ass't Attorney General 
J.D., Drake Law, 1967 

JOSEPH S. BECK, llj73-8j79 ................... Ass't Attorney General 
J.D., Drake University 1971 

EDWARD M. BLANDO, 3/78-10/80 ............. Ass't Attorney General 
J.D., University of So. Dakota, 1968 

ROBERT J. BLINK, 8/79-8/81 ................... Ass't Attorney General 
J.D., Drake University, 1975 

CELESTE F. BREMER, 4j79-8j79 ............... Ass't Attorney General 
J.D., University of' iowa, 1977 

BRUCE COOK ................................ Ass't Attorney General 
J.D., Drake University, 1975 

SELWYN L. DALL YN, 3/80- .................... Ass't Attorney General 
J.D., w I honors, University of iowa, 5 I 78 



JAMES KIVI, 2180- ............................ Ass't Attorney General 
J.D .. Uni1·ersity of!mm. 1975 

PAUL D. MILLER, 3/80- ....................... Ass't Attorney General 
J.D., University of Iowa. /976 

RICHARD L. RICHARDS, 6j77- ................ Ass't Attorney General 
J.D., Drake Uni1·ersitl'. 1977 

WILLIAM K. STOOS, 8;79-9; 79 ................. Ass't Attorney General 
J.D., wj Distinction, Universitr of Iowa. 1975 

RICHARD A. WILLIAMS, 7;75- ................ Ass't Attorney General 
J.D., University of Iowa, /971 

GARY D. WOODWARD, 10;72-7/79 ............. Ass't Attorney General 
ALFRED C. GRIER. 9/72- .......................... Investigator; Pilot 
SCOTT D. NEWHARD, 3;79- ............................ Investigator 
BILLIE J. EVANS. II 7900 00.00 00 00 00 00 00 00 00 00 00 00 00 00 00 00 Secretary 
DEBRA L. PETERSON, 1;76-10;79 ......................... Secretary 

CIVIL RIGHTS 

VICTORIA L. HERRING. I 79- ................. Ass't Attorney General 
J.D., Drake Unilw.1ity. /976 

SUSAN JACOBS, 7;79-3;81 ..................... Ass't Attorney General 
J.D., University of Iowa, 1979 

SCOTT H. NICHOLS, I; 80- ..................... Ass't Attorney General 
J.D. Universitr of Iowa, 1979 

RAYMOND D. PERRY, 9 1 77-2, 80 ............... Ass't Attorney General 
J.D .. Uni1W.1itr oj'/owa, 1975 

Consumer Protection 

DOUGLAS R. CARLSON, 6/67- ... Division Head, Ass't Attorney General 
J.D., Drake Uni1•ersity, 1968 

KATHRYN L. GRAF. 2/78- .... Deputy Division Head Ass't Attorney Gen 
J.D., Drake University, 1977 

ROBERT CLAUSS, 2/78-6/79 ................... Ass't Attorney General 
J.D., Drake University, 1972 

PATRICIA J. McFARLAND, 7j79- .............. Ass't Attorney General 
J.D., Universitr of lmm, 1979 

TAM B. ORMISTON, I /79 ...................... Ass't Attorney General 
J.D. Uni1·ersity of Iowa, 1974 

FRANK THOMAS, 3/79- ....................... Ass't Attorney General 
J.D., Indiana University, 1974 

TERESA D. ABBOTT, 5;78- ............................. Investigator 
CATHLEEN L. ANTILL, 8/78- ........................... Investigator 
EUGENE R. BATT ANI, 5j77- ............................ Investigator 
SUSAN HERBERS, 6174-6/79 ............................ Investigator 
JAMES R. LANGENBERG, 7;77-4/80 ..................... Investigator 
KAREN LIKENS, 8/77- .................................. Investigator 
ONITA MOHR, 4/80- ................................... Investigator 
NORMAN NORLAND, 1;80- ............................ Investigator 
LYNN M. O'HERN, 2/79-12/79 ........................... Investigator 
ELIZABETH ANN THORNTON, 1/79- .................... Investigator 



JANICE M. BLOES, 3j78- ................................. Secretary 
CHERYL A. FREEMAN, 4/69- ............................. Secretary 
ROSIEJO KAUFMAN, 12/80-1/81 ....................... Receptionist 
PAMELA L. McGILVREY, 4/78-3180 ..................... Receptionist 
MARTA MARIE PROCYK, 3180-9/80 .................... Receptionist 
MARILYN RAND, 10/69- ................................. Secretary 
DEE ANN ROCHFORD, I /79-2/79 ...................... Receiptionist 
VALERIE TEED, 7/76- .................................... Secretary 
RUTH WALKER, 2/79- .................................. Receptionist 

Criminal Appeals Division 

KERMIT L. DUNAHOO, 1179-3180 .. Div. Head, Spec Ass't Attorney Gen 
J.D., Drake University 

RICHARD L. CLELAND, 4; 79 .................. Ass't Attorney General 
J.D., University of Iowa, 1978 

ANN FITZGIBBONS, 6; 77-6; 79 ................. Ass't Attorney General 
J.D., Drake University, 1977 

MERLE W. FLEMING, 7/80 .................... Ass't Attorney General 
J.D., University of Iowa, 1980 

JEANINE FREEMAN, 7/79 ..................... Ass't Attorney General 
J.D., University of Iowa, 1978 

LONA HANSEN, 7 j77 .......................... Ass't Attorney General 
J.D., University olfowa, 1976 

LEE M. JACK WIG, 7 j76-2j79 ................... Ass't Attorney General 
J.D .. De Paul University 

KATHY KREWER, 7j79-9 I 80 ................... Ass't Attorney General 
J.D., University of Iowa, 1978 

THOMAS D. McGRANE, 6/71 .................. Ass't Attorney General 
J.D., University (>{Iowa, 1971 

THOMAS N. MARTIN, 7/80-1/82 ............... Ass't Attorney General 
J.D .. University o_flowa, 1980 

JOHN P. MESSINA, I 180 ....................... Ass't Attorney General 
J.D., Drake University, 1979 

JULIE POTTORFF, 7/79 ....................... Ass't Attorney General 
J.D .. University o{lowa, 1978 

ROXANN M. RYAN, 9/80 ...................... Ass't Attorney General 
J.D., University o{lowa, 1980 

MARK R. SCHULING, 10/80 ................... Ass't Attorney General 
J.D., University of Iowa, 1980 

FAISON T. SESSOMS, JR. 6/77-9/79 ............ Ass't Attorney General 
J.D., Drake University, 1977 

DOUGLAS F. STASKAL, 7(79-11 I 80 ............ Ass't Attorney General 
J.D .. University of Iowa, 1979 

SHIRLEY ANN STEFFE, 9/79 .................. Ass't Attorney General 
J.D., University of Iowa, 1979 

CONNIE LEE ANDERSON, 12/76 .......................... Secretary 
CHRISTY J. FISHER, 1/67 ..................... Confidential Secretary 
MELANIE L. RITCHEY, 6/77 .............................. Secretary 

Environmental Protection 

ELIZABETH M. OSENBAUGH, 1/79- .. Div Head, Ass't Attorney General 
J.D., University o{lowa, 1971 



JOHN I. ADAMS, lj69-9j80 .................... Ass't Attorney General 
L. L. B .. University of" Iowa. 1952 

ELIZA J. OVROM, 7j79- ....................... Ass't Attorney General 
J.D .. University of" Iowa. 1979 

CLIFFORD E. PETERSON, 10/68- .............. Ass't Attorney General 
J.D .. University of" Iowa. 1951 

JOHN P. SARCONE, 3;79 ...................... Ass't Attorney General 
J.D .. Drake Uni1·ersity. 1975 

MICHAEL P. V ALOE. 6;77-9;81 ................ Ass't Attorney General 
J.D .. University of" Iowa. 1976 

ROXANNE C. PETERSEN, 5j79- ...................... Legal Secretary 
MARGARET M. RAMSEY, 6!75-5;79 ...................... Secretary 
DIANA TRIGGS, 9;79-4;81 ........................... Legal Secretary 

FARM 

EARL WILLITS, 7 j79- ............... Division Head, Ass't Atty General 
J.D .. Drake University, 1974 

TIMOTHY D. BENTON, 7/77- .................. Ass't Attorney General 
J.D .. University of!owa. 1977 

NEIL D. HAMILTON, 6/79-3;81 ................ Ass't Attorney General 
J.D .. University of" Iowa. 1979 

CHARLES G. RUTENBECK, 12/74- ...................... Invesitgator 
NANCY A. MILLER, 9j73- ........................... Legal Secretary 

HEALTH 

BARBARA BENNETT, I0/78-7j81 ............... Ass't Attorney General 
J.D .• Creighton University. 1978 

SARA K. JOHNSON, 8/77-7!79 ................. Ass't Attorney General 
J.D .• Drake University. 1977 

LAYNE M. LINDEBAK, 7/78- ................... Ass't Attorney General 
J.D .. University u.lfowa. 1979 

INSURANCE 

BRUCE W. FOUDREE, 3/76-2/80 ............... Ass't Attorney General 
J.D .. Drake University. 1972. L. L. M., University of Pennsylvania, 1975 

Fred M. Haskins, 6/72- .......................... Ass't Attorney General 
J.D .. University of Iowa, 1972 

PROSECUTING ATTORNEYS 
TRAINING COUNCIL 

RONALD KAYSER, I !75-8/80 .... Exec Dir., Training Coord., Div. Head 
J.D .• St. Louis University, 1967 

DONALD R. MASON, 9/80- ..... Exec. Dir., Training Coord., Div. Head 
J.D .• University of Iowa, 1976 

BRENDA K. JOHNSON, 12/79-3/82 ...................... Clerk Typist 
JULIE JOHNSON, 7/77-12/79 .............................. Secretary 



PUBLIC SAFETY 

THEODORE R. BOECKER, 6/73-8/79 ........... Ass't Attorney General 
J.D., Drake University, 1973 

GARY L. HAYWARD, 6/76- .................... Ass't Attorney General 
J.D., University of Iowa, 1976 

REVENUE 

HARRY M. GRIGER, 1/67-8/71, 12/71- .. Division Head, Ass't Attny Gen 

J.D., University of Iowa, 1966 
THOMAS M. DONAHUE, 6/78- ................. Ass't Attorney General 

J.D., Drake University, 1974 
GERALD A. KUEHN, 9/71- ..................... Ass't Attorney General 

J.D .. Drake University, 1967 
SANDRA LUDWIGSON, 6/78-5(79 .............. Ass't Attorney General 

J.D., Drake University, 1978 
LINWOOD J. PRICE, 7/79-12/80 ................ Ass't Attorney General 

J.D .. Drake University, 1979 

SOCIAL SERVICES 

JOHN BLACK, 9(79- ...... Division Head, Special Ass't Attorney General 
J.D., Northwestern, /969 

CRAIG BRENNEISE, 8/79- ..................... Ass't Attorney General 
J.D .. Drake University, 1979 

GEORGE COS SON, 10; 79-7 j79 .................. Ass't Attorney General 
J.D., University of Iowa, 1972 

JEAN DUNKLE, 10/75- ......................... Ass't Attorney General 
J.D., University of Iowa, 1975 

BRUCE FOUDREE, 3/76-2/80 .................. Ass't Attorney General 
J.D., Drake University, 1972; L.L. M .. Pennsylvania University, 1975 

JEANINE GAZZO, 7/79-3/80 .................... Ass't Attorney General 
J.D .. Creighton University School of Law, 1979 

JONATHAN GOLDEN, 7/79- ................... Ass't Attorney General 
J.D .. University of Iowa, 1979 

MARK HAVERKAMP, 6/78- ................... Ass't Attorney General 
J.D., Creighton University, /976 

BRENT D. HEGE, 9/80- ........................ Ass't Attorney General 
J.D .. Drake University, 1973 

FRANCIS C. HOYT, Jr., 10/75/80 ............... Ass't Attorney General 
J.D .. University of Iowa, 1974 

ROBERT HUIBREGTSE, 6/75- .................. Ass't Attorney General 
L. L. B., Drake University, 1963 

ROBERT KEITH, 12/75-3/82 .................... Ass't Attorney General 
J.D., University of Iowa 

LINDA THOMAS LOWE, 8(79 .................. Ass't Attorney General 
J.D .. University of Iowa, 1979 

BRUCE C. MeDON ALD, 7/78- .................. Ass't Attorney General 
J.D., University of Iowa, 1978 

THOMAS MANN, Jr., 1/80-..................... Ass't Attorney General 
J.D., University o{Jowa, 1974 



JOHN R. MARTIN, 4179- ....................... Ass't Attorney General 
J.D., Unil·ersitr uflmm, 1972 

E. DEAN METZ. 51 78- ......................... Ass't Attorney General 
LL.B., Drake Uni1W.Iity. 1955 

CANDY MORGAN. 9/79- ....................... Ass't Attorney General 
J.D., University of Iowa. 1973 

STEPHEN C. ROBINSON, 8j73- ................. Ass't Attorney General 
L.l .. B., Drake Uni1·ersity 

JOHN N. WEHR, B~78-7 179 ....... ·-· ........... Ass't Attorney General 
J.D., Creighton University 

LORNA L. WILLIAMS, 1,'67-2 1 79 ............... Ass't Attorney General 
J.D., Drake L'niversitr 

TAMARA J. BARRETT ................................. Secretary li 
CYNTHIA S. HANSEN ............................... Clerk Steno lll 
JANE A. McCOLLOM, 10. 79- ............................ ,. Secretary 
D.J. MURPHY ............................ Administrative Assistant li 
CHERYL O'BRAZA .................................. Clerk Steno lll 
RONNl B. SCOTT ................................... Clerk Steno Ill 

SPECIAL PROSECUTIONS 

JOHN R. PERKINS, 12;72 ......... Division Head Ass't Attorney General 
.1. D., Universitr of Iowa, 1968 

J. ERIC HEINTZ. 12/78- ........................ Ass't Attorney General 
J.D., Universitr of Iowa. 1971 

NANCY D. POWERS, J1 79-9 1 80 ................. Ass't Attorney General 
J.D., Drake University. 1976 

WILLIAM F. RAISCH, 7j74- .................... Ass't Attorney General 
J.D., Drake Uni1•ersity, 1974 

THOMAS L. SLAUGHTER. 7!79-ll, 80 .......... Ass't Attorney General 
J.D .. University oflmm, 1979 

GARY H. SWANSON, 4/72 ..................... Ass't Attorney General 
J.D., Drake Uni1•ersitr, 1964 

DAVID H. MORSE. 3; 78- ................................. Paralegal 
ROBERT P. BRAMMER, 11,'78 ............... Administrative Assistant 
MAUREEN E. LARSON, ![177 ........................ Legal Secretary 
DIANE POLLARD, 4;78-11 79 .............................. Secretary 
MARSHA ANN WILLIAMS, 5,'79- .................... Legal Secretary 

TORT CLAIMS PERSONNEL, 
1979 and 1980 

JOHN R. SCOTT. 9180- ...... Division Head, Spec. Ass't Attorney General 
J.D., Universitr of' Iowa, 1969 

JOHN WERNER, 6,'79-7j80.Division Head. Spec. Ass't Attorney General 
J.D., University of Iowa, 197 3 

LARRY M. BLUMBERG, 6!71-71 81 ............. Ass't Attorney General 
J.D., Drake Universitr, 1971 

MARIE A. CONDON, I/ 77-9179 ................. Ass't Attorney General 
J.D., Drake University, 1977 

THOMAS A. EVANS, Jr., 6;'77- ................. Ass't Attorney General 
J.D., Drake University, 1977 

PATRICK J. McNULTY, 9!77-5; 81 .............. Ass't Attorney General 
.!. D., University of Iowa, 1977 



JAMES PAUL MUELLER, 7;79-2/81 ............ Ass't Attorney General 
J.D., University of'!owa, 1979 

CARLTON G. SALMONS, 3j77-5j79 ............. Ass't Attorney General 
J.D., Drake University, 1975 

JON K. SWANSON, l0j79- ...................... Ass't Attorney General 
J.D., University olfowa, 1979 

ULRICH"RICK"GROTH, 11/80-1/82 .................... Investigator 
THOMAS R. PATTERSON, 3;79-11;80 ................... Investigator 
LOREN SNYDER, I /73-3;79 ............................. Investigator 
CATHLEEN M. CREGER. llj79-8/81 .................. Legal Secretary 
ROSIE JO KAUFMAN, 12/80-1/81 ......................... Secretary 
PAMELA M. LIPPERT, 8;77-4/79 ..................... Legal Secretary 
JANICE THIEMAN, 10;78-7/80 ....................... Legal Secretary 

TRANSPORTATION 

ROBERT W. GOODWIN, 12/70-9/81 ............... Division, Head Ass't 
Attorney General 

J.D .. Drake University. 1967 
JOHN W. BATY, 9/72- ......................... Ass't Attorney General 

J.D., Drake University, 1967 
STEPHEN P. DUNDIS, 1/77 .................... Ass't Attorney General 

J.D., University olfowa, 1976 
DAVID FERREE. 4;79-9/81 .................... Ass't Attorney General 

J.D., University of" Iowa, 1978 
DANIEL R. GOG LIN, 6/ 79-9;79 ................. Ass't Attorney General 
CRAIG GREGERSEN, 2/79- .................... Ass't Attorney General 

J.D .. University of Iowa, 1978 
ROBERT J. HUBER, 7/79- ...................... Ass't Attorney General 

J.D., University of Iowa, 1979 
JAMES D. MILLER, 12;79-4/82 ................. Ass't Attorney General 

J.D .. Drake University, 1976 
STUART D. MILLER, 12;77-11;79 .............. Ass't Attorney General 

J.D .. Drake University, 1977 
RICHARD E. MULL, 7/78 ...................... Ass't Attorney General 

J.D .. University (!{Iowa, 1977 
LESTER A. P AFF, I /78- ........................ Ass't Attorney General 

J.D., St. Louis University, 1973 
MARK W. LINDHOLM, 1/79-6/79 ....................... Investigator 

REPORT OF THE ATTORNEY GENERAL 

The Honorable Robert D. Ray 
Governor of Iowa 

Dear Governor Ray: 

March 23, 1971 

In accordance with §§13.2(6) and 17.6, Code of Iowa, 1981, I am 
privileged to submit the following report of the condition of the 
office of Attorney General, opinions rendered and business 
transacted of public interest. 



THOMAS J. MILLER 

Attorney General 



MARK E. SCHANTZ 

Solicitor General 



ATTORNEY GENERAL 
OFFICE 

ADMINISTRATIVE DIVISIONS 



Administrative Law Division 

The Administrative Law Division of the Iowa Department of Justice was 
created during 1979 by innovations occuring as a result of the change in 
administrations. Responsibilities which had been undertaken by various staff 
members throughout the office and by the Finance, Educaiton, and Govern
ment section were consolidated under the aegis of the new Administrative Law 
Division. This enables the Department of Justice to more effectively and 
efficiently represent its numerous and diverse state clients in similar areas of 
concern with procedural consistency. In particular, increasing awareness and 
impact of the Iowa Administrative Procedure Act upon all agency action has 
resulted in a need for expertise in the rapidly expanding area of administrative 
law. 

Thus, the Administrative Law Division provides legal services which include 
rendering legal advice, preparing formal and informal opinions, preparing and 
reviewing legal documents, participating in administrative hearings, rule draft
ing, and defending or prosecuting litigated matters on behalf of 55 state 
agencies. 

In addition to agency representation, inquiries to the Attorney General's 
office regarding county government operations, estate and escheat matters, 
bankruptcies, charitable trusts and private foundations are referred to the 
Division for response. During the last months of 1979, responsibility for inquir
ies and interpretations concerning the state election law was assumed by an 
assistant attorney general in the Division. Finally, the Division Director super
vises generally the activities of the assistant attorneys general in the Health 
Division. 
Litigation. At the close of the 1979-80 biennium, there were 95 cases in litigation 
pending before the Iowa and United State District Courts and 12 cases on 
appeal before the Iowa Supreme Court (or Court of Appeals) and the Eighth 
Circuit Court of Appeals. During 1979-80, 39 cases were settled or reached 
judgment. Litigation has arisen in almost every area of the Division's responsi
bilities, although the majority of cases arise as a result of a petition of judicial 
review of state agency action. 
Opinions. The Administrative Law Division is responsible for preparation of 
formal and informal responses to requests for many Attorney General's opin
ions. While the majority of requests concern questions arising in the areas of 
banking and financial law, education, and county government operations, and 
the effect of county home rule, opinions have been issued touching on such 
varied topics as the courts, public hospitals, open meetings, state officers and 
departments, official publications, and municipalities and election issues. 

During the 1979-80 biennium, 120 opinions were issued from the Administra
tive Law Division. Whenever possible, and when appropriate, requests for 
formal opinions were responded to with informal discussion, investigation and 
correspondence. At least 200 informal opinion requests were responded to by 
letter or oral advice in 1979-80. 
Administrative Hearings. During 1979-80, attorneys from the Administrative 
Law Division were involved in representation of agencies conducting adminis
trative hearings on the average of five to ten occasions monthly. Depending on 
the needs of the particular agency, such representation consisted of advice on 
open meetings and administratie procedures to full participation in all stages of 
the hearing process. 
Agency Inquiries. Throughout 1979-80, as the Administative Law Division 
increased its representation of clients, informal agency inquiries also increased. 
Although the inquiries are usually by informal telephone call, they require 



research, consultation and rapid response. Often the inquiry will require a more 
formal response, and a letter dispensing informal legal advice is prepared. 
Trusts and Estates. Approximately two hundred and fifty charitable trusts and 
private foundations file annual reports with the Department of Justice pursuant 
to federal regulations and those reports are processed and maintained by the 
Administrative Law Division. Pursuant to the Attorney General's supervisory 
powers over charitable trusts, see § 633.303, The Code, the Division has been 
involved in two cases attempting to modify trust instruments. Escheat matters, 
and cases involving unclaimed property turned over to the State Treasurer's 
office, are handled by the Division. In addition, inquiries form the general 
public regarding charitable solicitations and estate and trust law are referred to 
the Division. During 1979-80, there were approximately ten inquiries monthly. 

Area Prosecutors Division 
At the beginning of this biennium the Area Prosecutors became a separate 

division of the Justice Department. The basic function and purpose however 
remained unchanged from the inception of the program in 1971. The division 
continues to be a prosecution assistance and service delivery program supported 
by state funding to supplement the county attorney system in Iowa. 

Specifically the area prosecutions divisions assists county attorneys in espe
cially difficult or technical cases, or in cases where a conflict of interest situation 
may exist for the local prosecutor. 

As of December 31, 1980, authorized personnel of the division include six 
general trial attorneys, three specialist attorneys, one investigator and one 
secretary. The specialist positions are assigned to the areas of I) crime in penal 
institutions, 2) state tax prosecutions and 3) training/ advisor to the department 
of public safety. These positions are funded by reimbursement from the correc
tions division of the department of social services, department of revenue and 
department of public safety respectively. 

1971- 1973- 1975- 1977- 1979-
1972 1974 1976 1978 1980 

Cases Opened 94 210 357 426 462 
In addition to the increase in cases, the program has experienced a substantial 

increase in the level of complexity of the cases referred. One example, a joint 
state-federal prosecution, consumed over one thousand hours of staff attorney 
time. The referral of homicide and related cases, always difficult, increased 
nearly 50% from 1979 to 1980. Complex cases in the area of arson, sexual abuse 
and public official misconduct were referred in record numbers. The division 
was able to obtain a 92% overall conviction rate in major felony cases brought to 
disposition in the two-year period, despite the fact that these are usually the 
most difficult criminal cases in the state. 

Civil Rights 
The Civil Rights Division of the Attorney General's office is staffed with two 

assistant attorneys general. Their primary duties are to provide legal advice and 
assistance to the staff of the Commission, to litigate on the behalf of complain
ants in contested case proceedings before the Commission's hearing officers, 
and to litigate the Commission in Judicial review proceedings in the district 
court and upon appeal to the Iowa Supreme Court and Court of Appeals. In 
addition, they provide informal and formal Attorney General's opinions, partic
ipate in the training sessions held by the Commission for its staff and others 



involved in Civil rights area throughout the state, and serve as general resource 
personnel for citizens of Iowa who are concerned about a possible deprivation 
of their civil rights. 

The activity of the assistant attorneys general in the district and appellate 
courts increased dramatically, as result of the increase in the number of appeals 
on both procedural and substantive points arising out of the Division's efforts in 
the public hearing arena. At the present time, 48 cases are pending in the district 
court, and over the past two years II have been settled or closed at that level. 
Sixty-eight cases have been handled in the district courts throughout the state 
with the Commission succeeding in 47 (69%) of these cases. The cases in the 
district court include original actions for injunctions pursuant to Chapter 60 I A 
as well appeals from the administrative process of the Commission. An increas
ing amount of time at the district court level is being devoted to cases involving 
housing discrimination, as the Commission has the power to seek an ex parte 
injunction in that area. Further, despite the case of Estabrook v. Iowa Civil 
Rights Commission. 283 N.W. 2d 306 (Iowa 79), a significant portion of our 
district court appeals have been appealed from no probable cause or other 
administrative closure findings. In virtually all ofthese cases, the Commission's 
attorneys have been successful in defending the Commission's exercise of its 
discretion ot close these cases. 

The most significant activity with the respect to the continuing law of Iowa 
has been at the Appellate Court level. For the past two years, an increasing 
number of cases have been appealed by complainants, respondents and the 
Commission to the Supreme Court for its review of the case in light of the law of 
Iowa. Of these cases, seven have been settled or dismissed prior to any decision, 
nine cases have been decided and 21 cases remain pending before the appellate 
courts. Of the cases decided, a great number of them concerned the interface 
between the Iowa Administrative Procedure Act and Chapter 601A and con
structions by the court oft he meaning of various procedural requirements. The 
remaining 21 cases involve primarily matters of substantive import, calling for 
the court to construe Chapter 60 I A and render its opinion as to significant 
matter of civil rights law. 

Consumer Protection Division 
The Consumer Protection Division of the Attorney General's Office enforces 

the Iowa Consumer Fraud Act, the Iowa Sub-Divided Land Sales Act, the Iowa 
Trade School Act, the Iowa Door-to-Door Sales Act and other Iowa statutes 
designed for the protection of the consumer buying public of the state. Also, the 
provisions of the Iowa Consumer Credit Code, appoint the Attorney General as 
the Code's Administrator and establishes a Consumer Credit Protection Bureau 
in the Attorney General's Office. The activities of the Consumer Credit Protec
tion Bureau are carried out by the staff of the Consumer Protection Division as 
part of its daily activities. 

Currently, the Division's staff is composed of seventeen full-time employees 
and one part-time employee. These eighteen individuals are made up of five 
attorneys, seven investigators, four secretaries and two clerical-receptionists. 
The Division also through its "Volunteer Program" at any one time usually has 
between four and six volunteer "Complaint Handlers" and during the course of 
the year may have as many as fifteen to twenty college students doing such 
volunteer and intern work. 

The years 1979 and 1980 were the busiest years ever for the Consumer 
Protection Division. The Division's statistical figures for the 1979 and 1980 
calendar years were: 



I. New Complaints Received ............................ 21,342 
2. Complaints Closed ................................... 21,769 
3. Complaints Pending at the End of 1980 .................. 4,441 
4. New Lawsuits Filed ...................................... 49 
5. Lawsuits Closed ......................................... 72 
6. Total Number of Lawsuits Engaged In ...................... 99 
7. Lawsuits Pending at the End of 1980 ....................... 28 
8. Attorney General Opinions ................................ 23 
9. Monies Saved and Recovered ................... $2,294,044.60 

10. Costs Recovered for the State ................... $ 4,050.00 
In addition to statistical figures such as the above, the Consumer Protection 

Division engages in many programs of "preventative consumer protection," the 
impact of which cannot be readily measured. The fact that the Attorney Gener
al's Office has an active Consumer Protection Division which will mediate 
consumer problems, investigate complaints of deceptive advertising and sales 
practices and file lawsuits where necessary, undoubtedly has a great deterrent 
effect on persons and companies who might be tempted to engage in fraudulent 
practices in Iowa. The office attempts to inform the public about both the 
specific and the common schemes of fraud and the available consumer law 
remedies. 

During 1979 and even more during 1980, the Division stepped up its program 
to combat "business opportunity frauds." In addition ot screening fraudulent
appearing advertisements and making investigative contact with such advertis
ers, the Division has successfully induced most Iowa newspapers to run a 
"warning" to consumers in their "business opportunity" section. The Division 
has also recently been cooperating with the news media, many of whom are now 
sending division-recommended back-ground questionnaires to questionable 
advertisers before running their ad. 

In the area of interpreting and enforcing the Iowa Consumer Credit Code, the 
Division had a very busy two years. A number of Iowa Supreme Court and 
United States District Court and United States Court of Appeals cases have 
clarified certain provisions of the ICCC. One major victory against Aldens, Inc., 
a Chicago-based mail order company, ruled that the Iowa Consumer Credit 
Code covers interest rates charged by out-of-state mail order companies. In the 
Aldens case, the company will be refunding approximately $90,000 in over
charges to Iowa consumers but in addition, the Office believes this decision will 
lower interest rates for several hundred thousand Iowans buying from such 
out-of-state mail order companies resulting in savings of perhaps several million 
dollars a year. 

For 1979 and 1980 the top areas that Iowans complained about were: auto
mobile problems, mail order purchase and delivery disputes, deceptive advertis
ing, magazine sales and service, Consumer Credit Code problems, health spas 
and weight salons, travel and transportation complaints, business opportunity 
schemes, funeral homes and cemeteries, home improvement problems, defec
tive appliances, food product complaints and real estate rental disputes. Gener
ally, for any one year, the Division's top ten areas of consumer complaints 
constitute approximately sixty 11~rcent of the complaints received by the Div
ision during the year and the Division tries to devote a substantial amount of its 
time to mediation, investigation and litigation in these top complaint receipt 
areas. As the work load increases each year and the Division's staff remains the 
same, the Division has found that it must each year focus in even more directly 
on cases of actual fraud and misrepresentation and to some extent limit its 
activities in the areas of non-fraud consumer-merchant misunderstanding. This 
trend is expected to continue in years to come. 

In 1979, the Divison was able to assist those that complained to it 64.5 percent 
of the time while in 1980, the Division was able to assist 81.3 percent of the 
people that came to it. 



Criminal Appeals and Research Division 
The primary responsibility of the Criminal Appeals and Research Division is 

to represent the state of Iowa in (I) direct appeals in criminal cases; (2) certiorari 
proceedings related to criminal cases; (3) appeals in postconviction relief cases 
under Chapter 663A; (4) applications for discretionary review; and (5) federal 
habeas corpus cases. This division is responsible also for advising the governor's 
office on extradition matters. During 1979-1980, staff members have repres
ented the Department of Substance Abuse, Board of Parole, Board of Phar
macy Examiners, and the Bureau of Labor. The Criminal Appeals and 
Research Division supplies one attorney to sit on the Iowa Liquor Control 
Hearing Board. In addition, this division provides advice and research to 
county attorneys in criminal matters. 

In the years 1979-1980, 472 briefs were filed by the Division in criminal 
appeals in the Iowa Appellate Courts. This was a record for the office as was the 
yearly figure for 1980-251 briefs. Four hundred fifty (450) cases were disposed 
of without briefs. In the two year period, staff attorneys appeared before the 
Iowa appellate courts for 309 oral arguments. 

In 1979-1980, 33 federal habeas corpus cases were disposed of in Federal 
District Court. In addition, six more cases were disposed of on appeal to the 
Eighth Circuit Court of Appeals. Certiorari to the United States Supreme Court 
was denied in 14 cases. During 1979-1980, The Criminal Appeals and Research 
Division disposed of 337 extradition cases, prepared 65 opinions for the Iowa 
Liquor Control Hearing Board, and authored 30 Attorney General Opinions. 

Environmental Protection Division 
The Environmental Protection Division represents the State in issues affect

ing the environment. The Division represents the Depatment of Environmental 
Quality, Natural Resources Council, State Conservation Commission, Depart
ment of Soil Conservation and the Energy Policy Council. Throughout most of 
the biennium, the Division also represented the Real Estate Commission. 

During 1979 and 1980, the Division had 48lawsuits concerning the Conserva
tion Commission. The Division assumed full representation of quiet title 
actions involving sovereign lands along the Missouri River including major 
litigation brought by the Omaha Indian Tribe. These cases were previously 
handled by outside counsel. Fourteen cases were officially closed during the 
biennium, leaving 34 cases pending, including four in the Iowa Supreme Court 
and one in the Eighth Circuit Court of Appeals. The Division also issued 61 title 
opinions and reviewed and approved 57 title vesting certificates for lands 
acquired by the Commission. 

There were 64lawsuits during the biennium involving enforcement of chapter 
455B. Of these 35 concerned water quality, II were air quality matters, and 18 
concerned solid waste. Another case involved construction of the "bottle bill"; 
another case involved assistance of another state in a local bankruptcy proceed
ing. The Division closed 25 ofthese cases, leaving 37 cases pending. Many of the 
pending cases were reduced to judgment but remain open while compliance is 
monitored. 

There were 12 cases involving the Natural Resources Council pending at the 
start of the biennium. Another 24 were filed in 1979 and 1980. Half of these cases 
involved judicial review of council orders. The Iowa Supreme Court issued a 
significant administrative law decision in Iowa Natural Resources Council v. 
Young Plumbing and Heating, 276 N.W.2d 377 (Iowa 1979). There are 19 
pending cases. 

Eleven cases involving the Department of Soil Conservation were handled 
during the biennium. One of these, Woodbury County Soil Conservation 



District v. Ortner, 279 N. W .2d 276 (Iowa 1979), upheld against constitutional 
attack Iowa's mandatory soil conservation law. Eight lawsuits were pending at 
the end of 1980. 

The Division also prepared a detailed comparative analysis of state and 
federal surface mining laws as required by the Federal Office of Surface Mining 
for approval of the state coal mining program. 

The Energy Policy Council was not involved in litigation. This Division 
assumed representation of the Council in 1979. In addition to other legal 
assistance, the Division supervised the drafting of procedural rules for the 
Council. 

The Division also represented the Real Estate Commission until October 
1980, when this function was transferred to the Consumer Protection Division. 
One case, Miller v. Real Estate Commission, 274 N.W.2d 288 (Iowa 1979), was 
successfully completed in the Iowa Supreme Court. Another judicial review 
action was pending at the time of transfer. 

The Division issued 33 formal opinions and one letter opinion. The Division 
also prepared comprehensive analyses of state enforcement programs for fed
eral approval in surface mining and hazardous waste. In addition to opinions 
concerning state environmental and energy issues, the Division also provided 
advice concerning real property, Indian law, and administrative law. The Div
ision also filed comments on the environmental impact statement and other 
reports of the Corps of Engineers concerning the Missouri River. 

Farm Division 
1980 was the first full year for the Farm Division of the Attorney General's 

office. The Farm Division, consisting of three attorneys, one investigator and 
one secretary, has a broad charge to act as an advocate within the legal and 
legislative arena for Iowa farmers. The Division has the following specific 
functions. In discussing each of these areas, 1980 figures will be given in 
parentheses, the 1979-1980 total. The Division was created August 1, 1979. 

1. Agricultural Opinions of the Attorney General. 
25 opinions were requested and written in 1980 (39 total). These included a 

major opinion on the constitutionality of Senate File 2378 authorizing bonding 
for railroad improvements by the Iowa Railway Finance Authority and several 
opinions on drainage matters. 

2. Consumer Fraud: Complaints Relating To Agricultural Matters. 
Major consumer litigation pending includes a case against Allied Mills on 

behalf of 35 farmers in which the State alleges that the defenda,nt knowingly sold 
rhinitis-infected swine. Negotiations are proceeding on that suit. 

1980 saw 295 new complaints filed, 257 files closed, and 237 pending files. 
The Farm Divisin was involved in two major loan finding fee cases. Informal 

settlement was reached in a pesticide advertising case. 
3. Counsel to the Iowa Department of Agriculture. 
Legal work on behalf of the Department of Agriculture took a good deal of 

time particularly in cases such as Pennwalt, Agri-Seed, SNCorps and Andrews. 
4. Counsel to the Iowa Family Farm Development Authority. 
A major effort of 1980 was the passage and implementation of legislation 

creating the Iowa Family Farm Development Authority to use tax-free indus
trial development bonds to assist beginning farmers. The Division was instru
mental in shepherding this proposal through the General Assembly and ans
wered literally hundreds of inquiries on this program. Since June 1980, 
considerable time has been spent in general counsel activities for the Iowa 
Family Farm Development Authority. 



5. 172C and House File 148 Enforcement. 
The monitoring of corporate and non-resident alien farm activities and 

reports is a continuing responsibility. Letters and informal pressure resulted in 
settlement of one case involving a non-resident alien corporation. The corpora
tion filed its report as required. We also have many informal inquiries concern
ing these laws. 

6. Agricultural Litigation: For Other Departments In State Government. 
The financial collapse of the Prairie Grain Company, an elevator in Stock

port, Iowa, consumed considerable effort in the first half of 1980. The Division 
filed suit on behalf of the State alleging consumer fraud asking for appointment 
of a receiver, in order to get control of a situation in which feelings were running, 
understandably, very high. Eventually, a stipulation was entered into between 
the State and the bankruptcy trustee staying our suit with the agreement that the 
trustee pursue similar actions. 

Other litigation includes a suit on behalf of Iowa State University for dam
ages from aerial spraying adjacent to the horticultural farm. 

7. Legislative Proposals on Behalf of Farmers. 
The major accomplishment was passage of the Beginning Farmer Loan 

Program. Other legislative efforts included drafting the submission of legisla
tion to help prevent future Prairie Grain type problems. We have consulted with 
appropriate legislators, committees, and interest groups on several other pieces 
of legislation. 

8. Informal Advice. 
The Division also spends time answering requests for informal advice from 

farmers, attorneys, governmental bodies and the general public. This is impos
sible to quantify but does provide a valuable service to the Agricultural sector in 
our state. In summary, we believe that the Farm Division has become a 
smoothly functioning and important part of the Iowa Attorney General's office. 

Health Division 
The Attorney General's Office performs a variety of legal services for the 

Health Department. There are currently two assistants assigned to that depart
ment, one in the Division of Health Facilities and the other in the Division of 
Health Planning and Development. 

The assistant attorney general assigned to the Division of Health Facilities 
primarily handles litigation regarding health care facilities in the state. Pursuant 
to chapter 135C of the Code, the Health Facilities Division administers a system 
of issuing citations and levying monetary fines against health care facilities not 
in compliance with the law or governing departmental rules and regulations. 
The assistant renders advice to the department with respect to the investigation 
and prosecution of complaints received against health care facilities. If citations 
are issued, the assistant represents the department at informal and formal 
administrative hearings arising from said citations and in judicial review actions 
taken from final agency action on these citations. In addition, this assistant 
represents the department in cases involving licensure revocations and denials 
occuring pursuant to the provisions of chaptes l35B and l35C of the Code. 
Because the department has actively sought to inform the general public on how 
to register a complaint about a health care facility, complaint ac!ions and legal 
proceedings resulting therefrom are increasing. 

The assistant attorney general assigned to the Division of Health Planning 
and Development primarily handles all legal problems concerned with the 
implementation and enforcement of the State's Certificate of Need Law and the 
department's administration of the federalll22 program (Section 1122 of Title 
XI of the Social Security Act.) Both the Certificate of Need Law and the section 



1122 program are health planning concepts. Under section 135.61 et. seq. of the 
Code of Iowa, health care facilities seeking to offer new or changed institutional 
health services must first obtain a certificate of need. Pursuant to 42 U.S.C. 
§ 1320-a et. seq. and implementing state regulations, I.A. C. 4 70-20 l, health care 
facilities may not receive federal reimbursement for section 1122 capital expen
ditures without first receiving review and a recommendation of approval for 
such expenditures from the state. The assistant assigned to this division offers 
legal advice to the department's certificate of need staff, to the Health Facilities 
Council which hears applications for certificates of need and 1122 approval, and 
to the Commissioner of Public Health. The assistant represents the department 
in any administrative actions or hearings arising pursuant to these two laws and 
in judicial reviews and appeals to higher courts taken by parites dissatisfied with 
action on the agency level. 

Both assistants further provide advice and consultation on a daily basis to 
health department officials regarding statutes, judicial decisions, and state and 
federal laws and regulations as well as in the administration and enforcement of 
laws and regulations within the jurisdiction of the department and in the 
drafting of proposed legislation and rules and regulations. These assistants also 
represent the department in Administrative hearings and court cases involving 
departmental matters other than those noted. 

Insurance Division 
The Insurance Division is composed of one assistant attorney general. The 

division's most important function is rendering legal advice to the Insurance 
Department of Iowa. This function consumes at least sixty percent of the 
division's time. The legal questions presented are of a wide range but mostly 
involve construction of the statutes in Title XX of the Iowa Code dealing with 
insurance. The Insurance Division also handles litigation in which the Depart
ment is a party. In the biennium, a relatively large number of cases were 
handled-twenty-two-with all but eight having been disposed of, either by 
way of victory in court or favorable settlement. Nevertheless, the case load of 
the division will doubtless rise once again. 

A further function of the Assistant Attorney General assigned to the Insu
rance Department is fulfilling the statutorily prescribed role of reviewing rou
tine, but important, documents of insurance companies such as articles of 
incorporation and reinsurance treaties. The Assistant Attorney General esti
mates he was obliged to review at least ninety of these documents in the 
biennium. While not statutorily mandated, he also advises the Commissioner of 
Insurance on legal questions relating to insurance company mergers and acqui
sitions, some of which can entail considerable legal controversy. 

Prosecuting Attorneys Training Coordinator 
The office of the Prosecuting Attorneys Training Coordinator was estab

lished as an agency within the Department of Justice by the General Assembly 
through the Prosecuting Attorneys Training Coordinator Act of 1975, now 
codified as Chapter l3A, The Code. The policy-making head of the agency is a 
Council prescribed by law and the agency is thus commonly denominated as 
either the Prosecuting Attorneys Council or, simply, the Council. 

The Council consists of five members: the Attorney General "or his desig
nated representative", the incumbent president of the Iowa County Attorneys 
Association, and three county attorneys elected to three-year terms by and from 
the membership ofthe ICAA. The Council is required to meet at least four times 
each year and the members serve without receiving compensation other than 



their actual expenses in attending the meetings and in the performance of their 
duties. 

The chief administrative officer for the agency is the Executive Director who 
is an employee of the Department of Justice but is appointed by and serves at the 
pleasure of the Council. 

The Prosecuting Attorneys Council is charged with the responsibility to 
provide continuing legal educaiton and training specifically for the 99 county 
attorneys and their approximately 200 assistants. The agency's over-all objec
tives encompass many support services for Iowa prosecutors. The goals are to: 
(I) provide a center for communications which reflect the attitudes and con
cerns of the county attorneys; (2) provide programs of coninuing legal educa
tion for prosecutors and their staffs utilizing experts in trial tactics, criminal 
law, county civil law, management assistance, and other areas; (3) develop a 
realistic and comprehensive training program; (4) provide a clearinghouse for 
the collection and dissemination of materials and information pertaining to the 
prosecutors' responsibilities; (5) provide information and guidance on facilities, 
staffing and office management, case screening, and pre-trial diversion pro
grams; (6) develop uniform prosecutorial practices throughout the state; (7) 
develop and maintain current substantive and procedural manuals, forms, 
pleadings, and outlines; (8) coordinate technical assistance from the state level 
(e.g. expert witnesses, directories of state departments with their assigned 
responsibilities, personnel rosters, and telephone numbers); (9) act as a liaison 
at the policy-making level between prosecutors, public defenders the courts, law 
enforcement agencies, corrections officials, and others; ( 10) monitor the legisla
tive process to provide input form prosecutors regarding legislation that would 
affect the counties or the criminal justice system; (II) screen complaints con
cerning prosecuting attorneys and assist in the development of standards for 
prosecutorial conduct; and (12) participate in national associations such as the 
National Association of Prosecutor Coordinators and the National District 
Attorneys Association to Jearn of systems and techniques used in other states. 

Public Safety Division 
The Attorney General provides legal counsel to the Iowa Department of 

Public Safety pursuant to § 80.1, The Code (1981 ), which requires that one 
employee of the Department be an attorney appointed by the Attorney General 
as an Assistant Attorney General. The Public Safety Division is housed within 
the Department of Public Safety. 

The Public Safety Division is involved in a wide range of activities providing 
the Department with counsel and representation in civil matters. It reviews 
Department policies and practices and advises the Department as to the legality 
of and potential liability arising from such policies and practices. It assists the 
Department in the drafting of administrative rules. It reveiws contracts and 
leases entered into by the Department and gives advice as to their legality and 
practicability. It represents the Department in suits seeking injunctive relief or 
which are in federal court. It assists the Tort Claims Division by preparing a 
report on all claims against the Department. It gives day-to-day advice in civil 
matters to line officers and cooperates with the Area Prosecutions Division and 
the various county attorneys in providing them with advice in criminal matters. 
The Public Safety Division also prosecutes the Department's 
complaints against liquor control licensees and retail beer permittees before the 
Iowa Beer and Liquor Control Department. It is also counsel to the Peace 
Officers Retirement, Accident and Disability System, and assists local authori
ties and citizens with inquiries on law enforcement issues. 



Revenue Division 

The Revenue Division advises and represents the Department of Revenue for 
the various taxes which are administered by the Department and which include 
income taxes, franchise tax on financial institutions, sales and use taxes, 
cigarette and tobacco taxes, motor fuel taxes, inheritance taxes, property taxes, 
hotel and motel local optional taxes, and freight line and equipment car taxes. 
In addition, the Division drafts tax opinions of the Attorney General. 

For the 1979-1980 biennium, the Division participated in the resolution of 
informal proceedings, pursuant to Department of Revenue Rule 730-7.11, lAC, 
for 266 protests filed by audited taxpayers. Also, the Divisoin handled 59 
contested case proceedings before a Department hearing officer or the Director 
of Revenue. Of these, 40 were won, 6 were lost, 10 were settled, and 3 were 
pending decision as of December 31, 1980. 

In the biennium, 36 contested cases were disposed of before the State Board 
of Tax Review in which 14 were won, 8 were lost, II were settled, and 3 were 
pending decision as of December 31, 1980. 

During this time period, 86 Iowa District Court cases were resolved. Of these, 
27 were won, 3 were lost, and 56 were settled. 

A total of 31 Opinions of the Attorney General were drafted and released. 
Also, this Division drafted or assisted the Department of Revenue in disposing 
of 25 petitions for declaratory rulings. 

In addition to the above activities, countless hours were spent rendering 
advice to Department of Revenue personnel and answering questions from 
other state officials and members of the public concerning the tax laws adminis
tered by the Department of Revenue and the property tax. 

As a result of this Division's activities on behalf of the Department of 
Revenue during the biennium, $6,805,849.10 of tax revenue was collected, 
which is a record for a two year period. In addition, the activities of this Division 
have an indirect impact in the collection of other tax revenue by the Department 
of Revenue. 

Social Services Division 
The Attorney General performs legal services for the Department of Social 

Services pursuant to§ 13.6, Code of Iowa, 1981, requiring a Sepcial Assistant 
Attorney General to serve in such capacity. In addition, there are eight other 
Assistant Attorneys General assigned to the work of this department. 

Among the services which these attorneys provide to the Department of 
Social Services are: (I) defending suits brought against the Department of 
Social Services, commissioner or employees of the department in state and 
federal courts, including prisoner litigation; (2) representing the State of Iowa 
and Iowa Department of Social Services before the Iowa Supreme Court in 
matters such as juvenile court cases which had been handled by the county 
attorneys at the district court levels; (3) representing the department in all 
matters involving the mental health and correctional state institutions; (4) 
representing the department in appeals to the district courts from administra
tive hearings; (5) consultations on a daily basis with respect to statutes, judicial 
decisions, policy and state and federal regulations; (6) advising with regard to 
proposed legislation, manual materials, and regulations; (7) inspecting and 
approving contracts and leases, and handling real estate matters involving the 
department; (8) researching and preparing drafts of proposed Attorney General 
opinions; and (9) representing the claimant, Department of Social Services, in 
all estates of decedents and conservatorships in which claims have been filed 
seeking reimbursement of medical assistance and in connection with winding up 
the trust division of the department. 



Following is a list of the number of cases closed on this office's docket over the 
last two years (excluding Child Support Recovery cases): 

Eighth Circurt Court of Appeals ................................ 4 
United States District Courts ................................ 146 
Iowa District Courts ........................................ 176 
Iowa Supreme Court ........................................ 35 
Miscellaneous Tribunals ...................................... II 

Monies in which this office assisted in recovering for the State of Iowa during 
the last biennium (excluding Child Support Recovery) are: 

Medical Subrogation .................................. $455,639 
Probate ................................................ 59, 137 
Nursing Homes & Care Facilities ......................... 199,906 
Iowa State Industries .................................... 71,711 
Mental Health Institutes .................................. 2,811 
Miscellaneous .......................................... 48,631 

TOTAL. ......................................... $837,835 
Authority is vested in Chapter 2528, Code of Iowa, 1977, for the Attorney 

General to perform legal services for the Child Support Recovery Unit, a 
division of the Department of Social Services. 

The Attorney General assists in training the county attorneys and assistant 
county attorneys charged with prosecuting child support cases. This work 
includes: (I) conducting training seminars; (2) drafting form pleadings; (3) 
handling all appeals; and (4) prosecuting special cases. Six Assistant Attorneys 
General located throughout the state carry a child support case load. State child 
support collections by the Department of Social Services, principally from the 
absent parents of welfare recipients, were over twenty-five million dollars. 

Special Prosecutions Division 
The Special Prosecutions Section was created in 1972 with a grant from the 

Law Enforcement Assistance Administration. Funding for the section's activi
ties during the period 1979-1980 came from two sources. Approximately 50% 
came from the general budget appropriated for the attorney general's office and 
50% came from a grant by Congress to the states to increase their antitrust 
enforcement efforts. 

The section's primary activities are enforceing Chapter 553, Code of Iowa 
(Iowa Competition Law) and prosecuting violations of Chapter 502, Code of 
Iowa (Iowa Uniform Securities Act). Occasionally, the section will assist other 
divisions in the office with unique cases which may involve some other type of 
economic crime. 

The section investigates and prosecutes civil and criminal violations of the 
Iowa Competition Law, as well as certain types of civil actions for violations of 
federal antitrust laws. 

Substantive areas of antitrust investigation include price fixing, tie-ins, 
requirements contracts, resale price maintenance, customer or territorial alloca
tions, and bid rigging. 

A variety of methods are available in this antitrust enforcement effort. These 
include criminal prosecutions and actions for injunctions, civil penalties, dam
ages incurred by the state in its proprietary capacity or parens patriae actions in 
federal court for violations of federal antitrust laws on behalf of the citizens of 
Iowa. The section has also gone to specific state regulatory agencies and asked 
for the adoption of pro-competitive administrative rules, or to seek a halt to 
anticompetitive practices of the industry regulated. 



The section's enforcement of the securities effort involves investigating secur
ities violations in cooperation with the Securities Division of the Iowa Insu
rance Commissioner's office. The investigation may lead to the Special Prosecu
tions section filing and prosecuting criminal charges, or bringing a civil action 
seeking an injunction and j or receiver on behalf of the Superintendent of 
Securities. 

In addition to these enforcement efforts, the Special Prosecutions Section 
writes opinions on antitrust matters and consults with other state agencies 
concerning anticompetitive problems they may be facing. 

1979-1980 Statistics 

Antitrust-State Antitrust-Federal 
Actions Actions Securities 

Cases Opened 56 12 13 
Civil Cases Filed 3 5 2 
Civil Cases Pending 3 8 3 
Criminal Cases Filed -0- NjA 7 
Criminal Cases Pending -0- NjA 5 
Cases Closed With formal 

Action Taken 3 -0- 6 
Cases Closed With Informal 

Action Taken 7 -0- -0-
Cases Closed With 

No Action Taken 30 2 2 
Investigations Pending 25 7 5 

Tort Claims Division 
The Tort Claims Division provides the State with legal representation in tort 

litigation. In addition, the Division is charged with the investigation of all 
Administrative Claims made to the State Appeal Board, lends legal advice to 
state agencies, and represents state agencies in administrative and court 
hearings. 

Administrative claims handled by the division fall into three basic categories: 
general, tort and county indemnification fund. The largest number of claims fall 
into the general category with the tort claims numbering slightly more than 
one-third of the total. In the calendar years 1979 and 1980 the total number of 
general and tort claims handled by the division exceeded 5500. About 50 county 
indemnification fund claims were handled during that same period. The costs of 
those claims to the state compiled by year and category are: 

GENERAL 
TORT 

TOTAL 

GENERAL 
TORT 

TOTAL 

1979 

REQUEST 
$ 550,500.00 

399,000,000.00 

$399,550,500.00 

1980 

REQUEST 
$ 1,133,300.00 

147,000,000.00 

$148, 133,300.00 

APPROVED 
$330,600.00 

106,000.00 

$436,000.00 

APPROVED 
$375,000.00 

170,000.00 

$545,000.00 



Tort litigation handled by this division during the last two years continued to 
meet high standards. In 1979, this division handled 147 tort lawsuits with 
prayers exceeding $83,000,000.00 and in 1980, 142 tort lawsuits with prayers for 
over $90,000,000.00 were handled. Not included in the prayer figures are the 
medical malpractice lawsuits. Historically, medical malpractice claims were 
turned over to outside counsel because of the time, effort, and special compe
tence. That practice, however, has been changed over the last two years and now 
the division is actively involved in all litigation. This increased level of investiga
tion and litigation of malpractice suits by this division has greatly reduced the 
utilization of outside counsel which significantly eases budgetary pressures. 

Although a number of cases are still pending, the results of tort litigation for 
the 69th Biennium is as follows: 

PRAYER 
PAYMENT 

69TH BIENNIUM 

SETTLEMENTS 
$2,860,000.00 

400,745.00 

JUDGMENTS 
LOST 

$17,400,000.00 
I ,024,639.00 

JUDGMENT 
WON 

$11,707,500.00 
NjA 

Commencing in June of 1979, the Tort Claims Division took over the task of 
litigating contested workers' compensation claims involving State employees. 
The Division also took over the representation of the Second Injury Fund of 
Iowa and the Iowa Industrial Commissioner. During the past two years these 
new areas of responsibility have generated 125 workers' compensation cases. 
These cases have been litigated from the administrative level through the 
Supreme Court. 

Also during the biennium 94 non-tort suits generally involving contract 
disputes or medical licensing cases were handled by this division. 

The staff attorneys have developed a rapport with state agencies by providing 
legal advice and representing them in administrative and court hearings. Part of 
the legal advice takes place in the form of opinions, of which tort claims wrote 95 
during the biennium. 

In the near future the division hopes to eliminate some of the filing require
ments on the Administrative claims through coordination with the Comp
troller's office. Some modification in the current system will elimiante some 
duplicate files and speed up the currently cumbersome system. Tort claims also 
hopes to provide "preventive" legal advice to state agencies. Such advice would 
hopefully reduce future claims by preventing them from occurring. 

Department of Transportation Division 
The Attorney General provides legal services to the Iowa Department of 

Transportation through a nine member staff located in Ames. This sta~fhandles 
a current case load in the Iowa District Courts of 288 involving tort claims, 
eminent domain, damages suits, and miscellaneous litigation. Current pending 
federal actions number 13 and involve bankruptcy claims, and environmental 
concerns. 

The staff is active in providing advisory opinions to the DOT Commissioners, 
department divisions, and offices. Staff assists in reviewing proposed legisla
tion, preparing rules and regulations. Attorneys represent the state in driver 
license revocation hearings. There are approximately 720 administrative hear
ings on implied consent driver license revocation matters and fewer appeals 
from administrative decisions brought to district court. 
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NAME 

ATTORNEYS GENERAL OF IOWA 

HOME 
COUNTY 

David C. Cloud ................. Muscatine 

Samuel A. Rice ................. Mahaska .................. . 

Charles C. Nourse ............... Polk ...................... . 

Isaac L. Allen .................. Tama ..................... . 

Frederick E. Bissell .............. Dubuque .................. . 

Henry O'Connor ................ Muscatine ................. . 

Marsena E. Cutts ............... Mahaska .................. . 

John F. McJunkin .............. Washington ................ . 

Smith McPherson ............... Montgomery ............... . 

A. J. Baker .................... Appanoose ................. . 

John Y. Stone .................. Mills ..................... . 

Milton Remley ................. Johnson ................... . 

Charles W. Mullan .............. Black Hawk ................ . 

Howard W. Byers ............... Shelby .................... . 

George Cosson ................. Audubon .................. . 

Horace M. Havner .............. Iowa ..................... . 

Ben J. Gibson .................. Adams .................... . 

John Fletcher .................. Polk ...................... . 

Edward L. O'Connor ............ Johnson ................... . 

John H. Mitchell ................ Webster ................... . 

Fred D. Everett ................. Monroe ................... . 

John M. Rankin ................ Lee ...................... . 

Robert L. Larson .. , ............ Johnson ................... . 

Leo A. Hoegh .................. Lucas ..................... . 

Dayton Countryman ............. Story ..................... . 

Norman A. Erbe ................ Boone .................... . 

Evan Hultman .................. Black Hawk ................ . 

Lawrence F. Scalise .............. Warren ................... . 

Richard C. Turner ............... Pottawattamie .............. . 

Thomas J. Miller ................ Clayton ................... . 

SERVED 
YEARS 

1853-1856 

1856-1861 

1861-1865 

1865-1866 

1866-1867 

1867-1872 

1872-1877 

1877-1881 

1881-1885 

1885-1889 

1889-1895 

1895-190 I 

1901-1907 

1907-1911 

1911-1917 

1917-1921 

1921-1927 

1927-1933 

1933-1937 

1937-1939 

1939-1940 

1940-1947 

1947-1953 

1953-1954 

1954-1957 

1957-1961 

1961-1965 

1965-1967 

1967-1979 

1979-



PERSONNEL OF THE 
DEPARTMENT OF JUSTICE 

Main Office 

THOMAS J. MILLER, 1179- ........................ Attorney General 
J.D., Harvard University, 1969 

MARK E. SCHANTZ, I ;79- .......................... Solicitor General 
LL.B., Yale University, 1968 

BRENT R. APPEL, I ;79-2/ 82 .......... First Assistant Attorney General 
J.D., University of CalijiJYnia, 1977 

WILLIAM C. ROACH, I ;79- ........................... Administrator 
KAY BALLEW, 8/79-6/80 ......................... Administrative Ass't 
ANN BAUSSERMAN, I ;79- ...................... Administrative Ass't 
KATHRYN R. FOREMAN, 6;80-10181 ............. Administrative Ass't 
KAREN A. REDMOND, 10/80- .......................... Receptionist 
PATTI SAMPERS, lj79-10j81 ........................... Accountant 
MANDA C. STUART, 7/79-9/80 .......................... Receptionist 
SUSAN E. POHLMAN, I ;79-9/80 ................. Administrative Ass't 
CLARENCE J. WEIHS, 1/79- ..................... Administrative Ass't 

Administrative Law 

HOWARD 0. HAGEN, 2/79- ...... Division Head, Ass't Attorney General 
J.D., University o.l Chicago, 197 3 

DAVID FORTNEY, 2;79-1 182 ................... Ass't Attorney General 
J.D., University u,(lowa, 1975 

ALICE HYDE, 7/79-1181 ....................... Ass't Attorney General 
J.D., University <>/Iowa, 1978 

STEVEN G. NORBY, II /79- ..................... Ass't Attorney General 
J.D., University of iowa, 1979 

FRANK J. STORK, 5/80-8/81 ................ , .. Ass't Attorney General 
J.D., University of Iowa, 1977 

SALLY HIGGINBOTTOM, 1179- ...................... Legal Secretary 

Area Prosecutions Staff 79-80 

HAROLD A. YOUNG, 7j75- ...... Division Head, Ass't Attorney General 
J.D., Drake Law, 1967 

JOSEPH S. BECK, llj73-8j79 ................... Ass't Attorney General 
J.D., Drake University 1971 

EDWARD M. BLANDO, 3/78-10/80 ............. Ass't Attorney General 
J.D., University of So. Dakota, 1968 

ROBERT J. BLINK, 8/79-8/81 ................... Ass't Attorney General 
J.D., Drake University, 1975 

CELESTE F. BREMER, 4j79-8j79 ............... Ass't Attorney General 
J.D., University of' iowa, 1977 

BRUCE COOK ................................ Ass't Attorney General 
J.D., Drake University, 1975 

SELWYN L. DALL YN, 3/80- .................... Ass't Attorney General 
J.D., w I honors, University of iowa, 5 I 78 



JAMES KIVI, 2180- ............................ Ass't Attorney General 
J.D .. Uni1·ersity of!mm. 1975 

PAUL D. MILLER, 3/80- ....................... Ass't Attorney General 
J.D., University of Iowa. /976 

RICHARD L. RICHARDS, 6j77- ................ Ass't Attorney General 
J.D., Drake Uni1·ersitl'. 1977 

WILLIAM K. STOOS, 8;79-9; 79 ................. Ass't Attorney General 
J.D., wj Distinction, Universitr of Iowa. 1975 

RICHARD A. WILLIAMS, 7;75- ................ Ass't Attorney General 
J.D., University of Iowa, /971 

GARY D. WOODWARD, 10;72-7/79 ............. Ass't Attorney General 
ALFRED C. GRIER. 9/72- .......................... Investigator; Pilot 
SCOTT D. NEWHARD, 3;79- ............................ Investigator 
BILLIE J. EVANS. II 7900 00.00 00 00 00 00 00 00 00 00 00 00 00 00 00 00 Secretary 
DEBRA L. PETERSON, 1;76-10;79 ......................... Secretary 

CIVIL RIGHTS 

VICTORIA L. HERRING. I 79- ................. Ass't Attorney General 
J.D., Drake Unilw.1ity. /976 

SUSAN JACOBS, 7;79-3;81 ..................... Ass't Attorney General 
J.D., University of Iowa, 1979 

SCOTT H. NICHOLS, I; 80- ..................... Ass't Attorney General 
J.D. Universitr of Iowa, 1979 

RAYMOND D. PERRY, 9 1 77-2, 80 ............... Ass't Attorney General 
J.D .. Uni1W.1itr oj'/owa, 1975 

Consumer Protection 

DOUGLAS R. CARLSON, 6/67- ... Division Head, Ass't Attorney General 
J.D., Drake Uni1•ersity, 1968 

KATHRYN L. GRAF. 2/78- .... Deputy Division Head Ass't Attorney Gen 
J.D., Drake University, 1977 

ROBERT CLAUSS, 2/78-6/79 ................... Ass't Attorney General 
J.D., Drake University, 1972 

PATRICIA J. McFARLAND, 7j79- .............. Ass't Attorney General 
J.D., Universitr of lmm, 1979 

TAM B. ORMISTON, I /79 ...................... Ass't Attorney General 
J.D. Uni1·ersity of Iowa, 1974 

FRANK THOMAS, 3/79- ....................... Ass't Attorney General 
J.D., Indiana University, 1974 

TERESA D. ABBOTT, 5;78- ............................. Investigator 
CATHLEEN L. ANTILL, 8/78- ........................... Investigator 
EUGENE R. BATT ANI, 5j77- ............................ Investigator 
SUSAN HERBERS, 6174-6/79 ............................ Investigator 
JAMES R. LANGENBERG, 7;77-4/80 ..................... Investigator 
KAREN LIKENS, 8/77- .................................. Investigator 
ONITA MOHR, 4/80- ................................... Investigator 
NORMAN NORLAND, 1;80- ............................ Investigator 
LYNN M. O'HERN, 2/79-12/79 ........................... Investigator 
ELIZABETH ANN THORNTON, 1/79- .................... Investigator 



JANICE M. BLOES, 3j78- ................................. Secretary 
CHERYL A. FREEMAN, 4/69- ............................. Secretary 
ROSIEJO KAUFMAN, 12/80-1/81 ....................... Receptionist 
PAMELA L. McGILVREY, 4/78-3180 ..................... Receptionist 
MARTA MARIE PROCYK, 3180-9/80 .................... Receptionist 
MARILYN RAND, 10/69- ................................. Secretary 
DEE ANN ROCHFORD, I /79-2/79 ...................... Receiptionist 
VALERIE TEED, 7/76- .................................... Secretary 
RUTH WALKER, 2/79- .................................. Receptionist 

Criminal Appeals Division 

KERMIT L. DUNAHOO, 1179-3180 .. Div. Head, Spec Ass't Attorney Gen 
J.D., Drake University 

RICHARD L. CLELAND, 4; 79 .................. Ass't Attorney General 
J.D., University of Iowa, 1978 

ANN FITZGIBBONS, 6; 77-6; 79 ................. Ass't Attorney General 
J.D., Drake University, 1977 

MERLE W. FLEMING, 7/80 .................... Ass't Attorney General 
J.D., University of Iowa, 1980 

JEANINE FREEMAN, 7/79 ..................... Ass't Attorney General 
J.D., University of Iowa, 1978 

LONA HANSEN, 7 j77 .......................... Ass't Attorney General 
J.D., University olfowa, 1976 

LEE M. JACK WIG, 7 j76-2j79 ................... Ass't Attorney General 
J.D .. De Paul University 

KATHY KREWER, 7j79-9 I 80 ................... Ass't Attorney General 
J.D., University of Iowa, 1978 

THOMAS D. McGRANE, 6/71 .................. Ass't Attorney General 
J.D., University (>{Iowa, 1971 

THOMAS N. MARTIN, 7/80-1/82 ............... Ass't Attorney General 
J.D .. University o_flowa, 1980 

JOHN P. MESSINA, I 180 ....................... Ass't Attorney General 
J.D., Drake University, 1979 

JULIE POTTORFF, 7/79 ....................... Ass't Attorney General 
J.D .. University o{lowa, 1978 

ROXANN M. RYAN, 9/80 ...................... Ass't Attorney General 
J.D., University o{lowa, 1980 

MARK R. SCHULING, 10/80 ................... Ass't Attorney General 
J.D., University of Iowa, 1980 

FAISON T. SESSOMS, JR. 6/77-9/79 ............ Ass't Attorney General 
J.D., Drake University, 1977 

DOUGLAS F. STASKAL, 7(79-11 I 80 ............ Ass't Attorney General 
J.D .. University of Iowa, 1979 

SHIRLEY ANN STEFFE, 9/79 .................. Ass't Attorney General 
J.D., University of Iowa, 1979 

CONNIE LEE ANDERSON, 12/76 .......................... Secretary 
CHRISTY J. FISHER, 1/67 ..................... Confidential Secretary 
MELANIE L. RITCHEY, 6/77 .............................. Secretary 

Environmental Protection 

ELIZABETH M. OSENBAUGH, 1/79- .. Div Head, Ass't Attorney General 
J.D., University o{lowa, 1971 



JOHN I. ADAMS, lj69-9j80 .................... Ass't Attorney General 
L. L. B .. University of" Iowa. 1952 

ELIZA J. OVROM, 7j79- ....................... Ass't Attorney General 
J.D .. University of" Iowa. 1979 

CLIFFORD E. PETERSON, 10/68- .............. Ass't Attorney General 
J.D .. University of" Iowa. 1951 

JOHN P. SARCONE, 3;79 ...................... Ass't Attorney General 
J.D .. Drake Uni1·ersity. 1975 

MICHAEL P. V ALOE. 6;77-9;81 ................ Ass't Attorney General 
J.D .. University of" Iowa. 1976 

ROXANNE C. PETERSEN, 5j79- ...................... Legal Secretary 
MARGARET M. RAMSEY, 6!75-5;79 ...................... Secretary 
DIANA TRIGGS, 9;79-4;81 ........................... Legal Secretary 

FARM 

EARL WILLITS, 7 j79- ............... Division Head, Ass't Atty General 
J.D .. Drake University, 1974 

TIMOTHY D. BENTON, 7/77- .................. Ass't Attorney General 
J.D .. University of!owa. 1977 

NEIL D. HAMILTON, 6/79-3;81 ................ Ass't Attorney General 
J.D .. University of" Iowa. 1979 

CHARLES G. RUTENBECK, 12/74- ...................... Invesitgator 
NANCY A. MILLER, 9j73- ........................... Legal Secretary 

HEALTH 

BARBARA BENNETT, I0/78-7j81 ............... Ass't Attorney General 
J.D .• Creighton University. 1978 

SARA K. JOHNSON, 8/77-7!79 ................. Ass't Attorney General 
J.D .• Drake University. 1977 

LAYNE M. LINDEBAK, 7/78- ................... Ass't Attorney General 
J.D .. University u.lfowa. 1979 

INSURANCE 

BRUCE W. FOUDREE, 3/76-2/80 ............... Ass't Attorney General 
J.D .. Drake University. 1972. L. L. M., University of Pennsylvania, 1975 

Fred M. Haskins, 6/72- .......................... Ass't Attorney General 
J.D .. University of Iowa, 1972 

PROSECUTING ATTORNEYS 
TRAINING COUNCIL 

RONALD KAYSER, I !75-8/80 .... Exec Dir., Training Coord., Div. Head 
J.D .• St. Louis University, 1967 

DONALD R. MASON, 9/80- ..... Exec. Dir., Training Coord., Div. Head 
J.D .• University of Iowa, 1976 

BRENDA K. JOHNSON, 12/79-3/82 ...................... Clerk Typist 
JULIE JOHNSON, 7/77-12/79 .............................. Secretary 



PUBLIC SAFETY 

THEODORE R. BOECKER, 6/73-8/79 ........... Ass't Attorney General 
J.D., Drake University, 1973 

GARY L. HAYWARD, 6/76- .................... Ass't Attorney General 
J.D., University of Iowa, 1976 

REVENUE 

HARRY M. GRIGER, 1/67-8/71, 12/71- .. Division Head, Ass't Attny Gen 

J.D., University of Iowa, 1966 
THOMAS M. DONAHUE, 6/78- ................. Ass't Attorney General 

J.D., Drake University, 1974 
GERALD A. KUEHN, 9/71- ..................... Ass't Attorney General 

J.D .. Drake University, 1967 
SANDRA LUDWIGSON, 6/78-5(79 .............. Ass't Attorney General 

J.D., Drake University, 1978 
LINWOOD J. PRICE, 7/79-12/80 ................ Ass't Attorney General 

J.D .. Drake University, 1979 

SOCIAL SERVICES 

JOHN BLACK, 9(79- ...... Division Head, Special Ass't Attorney General 
J.D., Northwestern, /969 

CRAIG BRENNEISE, 8/79- ..................... Ass't Attorney General 
J.D .. Drake University, 1979 

GEORGE COS SON, 10; 79-7 j79 .................. Ass't Attorney General 
J.D., University of Iowa, 1972 

JEAN DUNKLE, 10/75- ......................... Ass't Attorney General 
J.D., University of Iowa, 1975 

BRUCE FOUDREE, 3/76-2/80 .................. Ass't Attorney General 
J.D., Drake University, 1972; L.L. M .. Pennsylvania University, 1975 

JEANINE GAZZO, 7/79-3/80 .................... Ass't Attorney General 
J.D .. Creighton University School of Law, 1979 

JONATHAN GOLDEN, 7/79- ................... Ass't Attorney General 
J.D .. University of Iowa, 1979 

MARK HAVERKAMP, 6/78- ................... Ass't Attorney General 
J.D., Creighton University, /976 

BRENT D. HEGE, 9/80- ........................ Ass't Attorney General 
J.D .. Drake University, 1973 

FRANCIS C. HOYT, Jr., 10/75/80 ............... Ass't Attorney General 
J.D .. University of Iowa, 1974 

ROBERT HUIBREGTSE, 6/75- .................. Ass't Attorney General 
L. L. B., Drake University, 1963 

ROBERT KEITH, 12/75-3/82 .................... Ass't Attorney General 
J.D., University of Iowa 

LINDA THOMAS LOWE, 8(79 .................. Ass't Attorney General 
J.D .. University of Iowa, 1979 

BRUCE C. MeDON ALD, 7/78- .................. Ass't Attorney General 
J.D., University of Iowa, 1978 

THOMAS MANN, Jr., 1/80-..................... Ass't Attorney General 
J.D., University o{Jowa, 1974 



JOHN R. MARTIN, 4179- ....................... Ass't Attorney General 
J.D., Unil·ersitr uflmm, 1972 

E. DEAN METZ. 51 78- ......................... Ass't Attorney General 
LL.B., Drake Uni1W.Iity. 1955 

CANDY MORGAN. 9/79- ....................... Ass't Attorney General 
J.D., University of Iowa. 1973 

STEPHEN C. ROBINSON, 8j73- ................. Ass't Attorney General 
L.l .. B., Drake Uni1·ersity 

JOHN N. WEHR, B~78-7 179 ....... ·-· ........... Ass't Attorney General 
J.D., Creighton University 

LORNA L. WILLIAMS, 1,'67-2 1 79 ............... Ass't Attorney General 
J.D., Drake L'niversitr 

TAMARA J. BARRETT ................................. Secretary li 
CYNTHIA S. HANSEN ............................... Clerk Steno lll 
JANE A. McCOLLOM, 10. 79- ............................ ,. Secretary 
D.J. MURPHY ............................ Administrative Assistant li 
CHERYL O'BRAZA .................................. Clerk Steno lll 
RONNl B. SCOTT ................................... Clerk Steno Ill 

SPECIAL PROSECUTIONS 

JOHN R. PERKINS, 12;72 ......... Division Head Ass't Attorney General 
.1. D., Universitr of Iowa, 1968 

J. ERIC HEINTZ. 12/78- ........................ Ass't Attorney General 
J.D., Universitr of Iowa. 1971 

NANCY D. POWERS, J1 79-9 1 80 ................. Ass't Attorney General 
J.D., Drake University. 1976 

WILLIAM F. RAISCH, 7j74- .................... Ass't Attorney General 
J.D., Drake Uni1•ersity, 1974 

THOMAS L. SLAUGHTER. 7!79-ll, 80 .......... Ass't Attorney General 
J.D .. University oflmm, 1979 

GARY H. SWANSON, 4/72 ..................... Ass't Attorney General 
J.D., Drake Uni1•ersitr, 1964 

DAVID H. MORSE. 3; 78- ................................. Paralegal 
ROBERT P. BRAMMER, 11,'78 ............... Administrative Assistant 
MAUREEN E. LARSON, ![177 ........................ Legal Secretary 
DIANE POLLARD, 4;78-11 79 .............................. Secretary 
MARSHA ANN WILLIAMS, 5,'79- .................... Legal Secretary 

TORT CLAIMS PERSONNEL, 
1979 and 1980 

JOHN R. SCOTT. 9180- ...... Division Head, Spec. Ass't Attorney General 
J.D., Universitr of' Iowa, 1969 

JOHN WERNER, 6,'79-7j80.Division Head. Spec. Ass't Attorney General 
J.D., University of Iowa, 197 3 

LARRY M. BLUMBERG, 6!71-71 81 ............. Ass't Attorney General 
J.D., Drake Universitr, 1971 

MARIE A. CONDON, I/ 77-9179 ................. Ass't Attorney General 
J.D., Drake University, 1977 

THOMAS A. EVANS, Jr., 6;'77- ................. Ass't Attorney General 
J.D., Drake University, 1977 

PATRICK J. McNULTY, 9!77-5; 81 .............. Ass't Attorney General 
.!. D., University of Iowa, 1977 



JAMES PAUL MUELLER, 7;79-2/81 ............ Ass't Attorney General 
J.D., University of'!owa, 1979 

CARLTON G. SALMONS, 3j77-5j79 ............. Ass't Attorney General 
J.D., Drake University, 1975 

JON K. SWANSON, l0j79- ...................... Ass't Attorney General 
J.D., University olfowa, 1979 

ULRICH"RICK"GROTH, 11/80-1/82 .................... Investigator 
THOMAS R. PATTERSON, 3;79-11;80 ................... Investigator 
LOREN SNYDER, I /73-3;79 ............................. Investigator 
CATHLEEN M. CREGER. llj79-8/81 .................. Legal Secretary 
ROSIE JO KAUFMAN, 12/80-1/81 ......................... Secretary 
PAMELA M. LIPPERT, 8;77-4/79 ..................... Legal Secretary 
JANICE THIEMAN, 10;78-7/80 ....................... Legal Secretary 

TRANSPORTATION 

ROBERT W. GOODWIN, 12/70-9/81 ............... Division, Head Ass't 
Attorney General 

J.D .. Drake University. 1967 
JOHN W. BATY, 9/72- ......................... Ass't Attorney General 

J.D., Drake University, 1967 
STEPHEN P. DUNDIS, 1/77 .................... Ass't Attorney General 

J.D., University olfowa, 1976 
DAVID FERREE. 4;79-9/81 .................... Ass't Attorney General 

J.D., University of" Iowa, 1978 
DANIEL R. GOG LIN, 6/ 79-9;79 ................. Ass't Attorney General 
CRAIG GREGERSEN, 2/79- .................... Ass't Attorney General 

J.D .. University of Iowa, 1978 
ROBERT J. HUBER, 7/79- ...................... Ass't Attorney General 

J.D., University of Iowa, 1979 
JAMES D. MILLER, 12;79-4/82 ................. Ass't Attorney General 

J.D .. Drake University, 1976 
STUART D. MILLER, 12;77-11;79 .............. Ass't Attorney General 

J.D .. Drake University, 1977 
RICHARD E. MULL, 7/78 ...................... Ass't Attorney General 

J.D .. University (!{Iowa, 1977 
LESTER A. P AFF, I /78- ........................ Ass't Attorney General 

J.D., St. Louis University, 1973 
MARK W. LINDHOLM, 1/79-6/79 ....................... Investigator 

REPORT OF THE ATTORNEY GENERAL 

The Honorable Robert D. Ray 
Governor of Iowa 

Dear Governor Ray: 

March 23, 1971 

In accordance with §§13.2(6) and 17.6, Code of Iowa, 1981, I am 
privileged to submit the following report of the condition of the 
office of Attorney General, opinions rendered and business 
transacted of public interest. 



THOMAS J. MILLER 

Attorney General 



MARK E. SCHANTZ 

Solicitor General 



ATTORNEY GENERAL 
OPINIONS 

JANUARY 1979 
TO 

DECEMBER 1980 



January :n, 1!17!1 

Mt:NICIPALITIES: Police ltctin•ment System- ~§411.1(2) and 411.3, 
Code of Iowa, 1977. A person who does not pass a civil sen·ice exami
nation, even though a police officer in the department, cannot receive 
the benefits of Chapter 411 of the Code. (Blumberg to Hansen, State 
Senator, 1-31-79) #79-1-1 (L) 

January 31, 197!1 

COURTS: Judgment Costs- ;i§321A.12, 606.15 and ti25.14, Code of Iowa, 
1977. The Clerk's certified copy fee for sending an unsatisfied judg
ment to DOT under §321A.12 can be charged to the judgment creditor 
and taxed to the debtor. (Nolan to Rush, State Senator, 1-31-79) 
#79-1-2 (L) 

February 5, 1!179 

MUNICIPALITIES: Municipal Housing Commission- §s403A.2(6) and 
403A.5, Code of Iowa, 1977; §5, Ch. 116, Acts of the 67th G.A. (1977). 
A member of a municipal housing commission must be a resident of the 
municipality only if the area of operation of the municipality does not 
extend beyond its corporate limits. If the area of operation includes 
an area adjacent to, and within one mile of, a municipality, the member 
can be a resident of the municipality or the adjacent area. (Blumberg 
to Larsen, State Representative, 2-5-79) #79-2-1 (Ll 

February 5, 1 !17!1 

MOTOR VEHICLES: Display and Sale of Motor Vehicles at Iowa State 
Fair. §322.5, Code of Iowa (1977). Motor vehicle dealers may not 
display, offer for sale or negotiate the sale of motor vehicles at the 
Iowa State Fair. (Condon to Taylor, Iowa State Fair Board. 2-5-79\ 
#79-2-2 (L) 

February 5, 197!1 

COURTS: Superior courts, preservation and destruction of records. 
§§602.36, 606.20-606.23, Code of Iowa, 1977. The Code abolishes 
superior courts and orders that all records be deposited with the clerk 
of court. The clerk of court may dispose of the records of the superior 
court pursuant to the Code's provisions governing preservation and 
destruction of court records. (Heintz to Synhorst, Chairman, State 
Records Commission, 2-5-79) #79-2-3(L) 

February !1, 1979 

MOTOR VEHICLES: Display and Sale of Motor Vehicles at Iowa State 
Fair. §322.5, Code of Iowa (1977). Motor vehicle dealers may dis
play, but may not offer for sale or negotiate the sale of motor vehicles 
at the Iowa State Fair. (Condon to Taylor, 2-9-79) #79-2-4 (L) 

February 15, 197!1 

TERRACE HILL: Hours of opening to general public of governor's 
mansion. §3, Ch. 1012, Acts of the 67th G.A. (1978). Terrace Hill 
may be open to the public for more than ten hours per week. (Schantz 
to Willits, 2-15-79) #79-2-5(L) 

February 16, 1979 
HEALTH FACILITIES: Public Disclosure of Inspection Findings: 

§135C.19, Code of Iowa, 1977. Citations and fines levied against a 
health care facility are public information forty-five days after the 
facility has been notified of the inspection results. Any denial, sus
pension, or revocation of a facility license is not public information 
until forty-five days have expired after the facility receives notice of 
such or until completion of a hearing pursuant to 135C.ll, whichever 
is later. (Bennett to Middleton, Department of Health, 2-16-79) 
#79-2-6 (L) 



2 

February 16, 1979 

CONSTITUTIONAL LAW: Ban on Chiropractic Advertising: §151.7 
Code of Iowa, 1979. Section 151.7, which prohibits most kinds of 
advertising by Chiropractors, is unconstitutional. (Blumberg to 
Masters, Chairman, State Board of Chiropractic Examiners, 2-16-79) 
#79-2-7 

Mr. Ronald 0. Mastt'l's JJ, n.c., Chairman, Iowa Board of Chiropractic 
E:ram iners: We have your opinion request where you ask whether §151.7, 
1979 Code of Iowa, which prohibits advertising by chiropractors, is con
stitutional. Prior to July 1, 1974, the prohibition was only against mis
leading or deceptive advertising. Since that time there has been a nearly 
total ban on advertising. 

Section 151.7 provides: 

"The license of a chiropractor shall be placed on probation upon a 
showing at a hearing conducted by the board of chiropractic examiners 
that such licensee is guilty of advertising. For purposes of this section 
'advertising' is defined as a chiropractor publicizing himself, his partner, 
or associate as a chiropractor through newspaper or magazine advertise
ments, radio or television announcements, display advertisements in city 
or telephone directories, or other means of commercial publicity, or 
authorizing or permitting others to do so on his .behalf. • Advertising' 
does not include a simple boldface listing in a phone directory, profes
sional cards, letterheads, or professionally discreet lettering identifying 
premises where chiropractic is practiced. Any proceeding for the pro
bation of a chiropractic license shall be conducted by the board of chiro
practic examiners in a mannet· substantially in accord with the provisions 
of section 148.7." 

This statute broadly prohibits all that would normally be considered 
··advet·tisinK," except basic listings in phone directories, business cards, 
lt'tt<•t·head and th<· lik<•. We assuml' you are asking whether this statute 
is violative of t·itht•r tht• First Amendment of th<• Federal Constitution or 
section 7 of Article 1 of the Iowa Constitution. The subject of advertis
ing by li<·t•nsed professionals (most notably lawyers and doctors) has 
come to the fondront the past few years. Many cases may have been 
filed, but only a few have been decided. 

The first recent major case regarding advertising by licensed pro
fessionals in relation to first amendment freedoms is Vi1·giniu State 
Board of Pharmacy l'. Virginia Citizens Cunsnmcr Council, l11c., 1976, 
425 U.S. 748, 96 S.Ct. 1817, 48 L.Ed.2d 346. There, in holding unconsti
tutional a state law forbidding price advertising of prescription drugs, 
the Supreme Court made clear that the First Amendment provides at 
least some significant protection of "commercial speech" (advertising). 
Of course, that decision is not completely analagous to the question before 
us. First, the case dealt solely with advertising of prepackaged products. 
Second, Mr. Justice Blackmun, at the end of his majority opinion in 
footnote 25, stated ( 425 U.S. at 77a, 48 L.Ed.2d at 365) : 

"Mr. Justice Stewart aptly observes that the 'differences between 
commercial price and product advertising ... and ideological communi
cation' allows the state a scope in regulating the former that would be 
unacceptable under the First Amendment with respect to the latter. I 
think it important to note also that the advertisement of professional 
services carries with it quite different risks than the advertisement of 
standard products. The court took note of this ... in upholding a state 
statute prohibiting entirely certain types of advertisement by dentists .... 
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"I doubt that we know enough about evaluating the quality of medical 
and legal services to know which daims of superiority are 'misleading' 
and which are justifiable. Nor am I sure that even advertising the 
price of certain professional services is not inherently misleading, since 
what the professional must do will vary greatly in individual cases." 
[Citations omitted.] 

In July, 1976, the Supreme Court of Arizona, in Matter of Bates, 113 
Ariz. 394, 555 P.2d 640, held that a broad ban on advertising by attorneys 
was constitutional. It relied upon the fact that restrictions on profes
sional advertising have repeatedly survived constitutional challenge. 
Williamson v. Lee Optical Co., 1955, 348 U.S. 483, 75 S.Ct. 461, 99 L.Ed. 
563; Barsky v. Board of Regents, 1954, 347 U.S. 442, 74 S.Ct. 650, 98 L. 
Ed. 829; Semler v. Oregon State Board of Dental Examiners, 1935, 294 
U.S. 608, 55 S.Ct. 570, 79 L.Ed. 1086. The court also relied upon foot
note 25 and Mr. Chief Justice Burger's concurring opinion from Virginia 
State Boa1·d of Pharmacy. A lone dissenting justice indicated he felt 
the ban on advertising was unconstitutional. This case was appealed 
to the Supreme Court of the United States. 429 U.S. 813, 50 L.Ed.2d 73. 

In December, 1976, a three-judge court, in Consumers Union of United 
States, Inc. v. American Bar Association, 427 F.Supp. 506 (E.D. Va. 
1976), vacated, 433 U.S. 917, 97 S.Ct. 299:S, 53 L.Ed.2d 1104, held 2-1, 
that a ban on lawyer advertising was unconstitutional because of over
breadth. The regulations here, Disciplinary Rules 2-101 and 2-102, were 
the same as in the Arizona case. The court, although realizing that 
Virginia State Board of Pharmacy was not controlling, still based a 
large part of its decision on it. First, it ruled, based upon the earlier 
case, that the right to receive advertising is protected by the First 
Amendment. It then took footnote 25 and Mr. Chief Justice Burger's 
concurring opinion and used them, not as an indication that the ban on 
professional advertising might continue to be constitutional, but as 
support for the conclusion that it was unconstitutional. In his majority 
opinion, Judge Merhige concluded that what Justice Blackmun and 
Chief Justice Burger were speaking to was, in fact, misleading and 
deceptive advertising by professionals. Since other regulations in ques
tion already banned such deceptive advertising, Judge Merhige stated 
that the ban on advertising in general was overbroad. 

On June 27, 1977, the United States Supreme Court decided the Ari
zona Case. IJates v. State Bar of Arizona, 433 U.S. 350, 97 S.Ct. 2691, 
53 L.Ed.2d 810. The Court held that Disciplinary Rule 2-101 of the 
State Bar was unconstitutional as violative of First Amendment rights. 
Mr. Justice Blackmun, writing for the majority, relied heavily upon the 
pronouncements in Virginia State Board o.f Pharmacy in holding that 
the listener's interest is substantial because the consumer's concern for 
the free flow of commercial speech may often be keener than his concern 
for other matters. In addition, significant interests of society are served 
hy commercial speech. Such speech serves to inform the public of the 
availability, nature, and prices of products and services, thus performing 
an indispensable role in the allocation of resources. The majority opinion 
Jid not speak to advertising relating to the quality of services nor with 
in-person solicitation. The issue was limited to whether lawyers may 
advertise the prices at which certain routine services will be performed. 
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After determining that certain lawyer advertising would substantially 
advance free speech values, the majority then examined the state argu
ments claimed to justify the broad restriction on advertising: the adverse 
effect on professionalism; the inherently misleading nature of attorney 
advertising; the adverse effects on the administration of justice; the 
undesirable economic effects of advertising; the adverse effect of adver
tising on the quality of services; and, the difficulty of enforcing narrower 
restrictions. l<~ach argument was rejected as an insufficient basis for 
the blanket •·estriction on arlvertigiag. In summary, thP majority held 
(433 U.S. at :18:1, :J84, 53 L.Ed.2d at 835, 83ti): 

"In holding that adve1-tising by attorneys may not be subjected to 
blanket suppression, and that the advertisement at issue is protected, 
we, of course, do not hold that advertising by attorneys may not be 
regulated in any way. We mention some of the clearly permissible 
limitations on advertising not foreclosed by our holding." 

The Court went on to state that false, deceptive, or misleading adver
tising is subject to restraint, and that the concerns about subtle deception 
in advertising by lawyers might justify more narrowly tailored regu
lations. The Court also stated that reasonable restrictions as to time, 
place and manner of advertising, along with special consideration for 
electronic broadcast advertising were not necessarily precluded by this 
decision. In support of this the Court cited to Virginia Phar111acy Board 
v. Virginia Citizens Co11ncil supra; Gertz v. Robert Welch, Inc., 418 U.S. 
323 (1974); Cantwell v. Connecticut, 310 U.S. 296 (1940); NLRB v. 
Gissel Packing Co., 395 U.S. at 618; Pittsburgh Press Co. l'. Human 
Relations Co111m'n., 413 U.S. 376 (1973); Capitol Broadcasting Co. v. 
Acting Attorney Gen!·ral, 405 U.S. 1000 (1972). 

In three dissents by Chief J usticP Burger, and Justices Powell, Stewart 
and Rehnquist, it was stated that price advertising hy itself could be 
misleading since each ca~ handled hy a lawyer was different, and the 
consumer would not know that from advertisements. They felt that this 
state interest was sufficient to justify broad regulation of advertising in 
general. 

In Health SystettiH Ayeuey of Sudh<'rn Viriyniu t'. Virgi11i11 State 
Board of Medicine, 424 F.Supp. 267 (E.D. Va. 197ti), a three-judge 
Federal Court held Virginia's prohibition of advertising by doctors 
unconstitutional on First Amendment grounds. The statute in question 
provided: 

"Any practitioner of medicine ... shall be considered guilty of unpro
fessional conduct if he: 

( 13) Advertises tu the )JUb!ic diredly ur indii·edly in any manner his 
professional services, their costs, prices, fees, credit terms or quality." 

The court recognized that a state has a substantial interest in prevent
ing the fraudulent or deceptive practice of medicine. However, it held 
that the state eannot achieve its g-oals hy unne<·cssarily broad em·roach
ments of First Amendment rights. In summary, the Court stated ( 424 
F.Supp. at 275): 

"Since the advertising' ban extends to the publication of truthful 
infom1ation, it may be justified only if the state has a valid interest 
in protecting the public fi"Om the danger that some people will unwit-
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tingly use the information to their detriment. This interest, however, 
rests on the same kind of paternalism that was criticized by the Court in 
Virginia State Board of Pharmacy. In that case, the Court admonished 
that a state's protectiveness of its cititzens cannot rest solely on the 
advantages of their being kept in ignorance. 425 U.S. at 769, 96 S.Ct. 
at 1829. It recognized that when information is not in itself harmful, 
... people will perceive their own best interests if only they are well 
enough informed, and that the best means to that end is to open the 
channels of communication rather than to close them. 425 U.S. at 770, 96 
S.Ct. at 1829. 

"Although certain kinds of advertising by physicians might be confus
ing to the public, we believe that the principles expressed in Virginia 
State Board of Pharmacy are applicable to the information to be included 
in the directory. We base this conclusion on the factual nature of the 
directory, the detailed explanation of the information in the introduction, 
the exclusion of any promotional statements, the opportunity of all 
physicians to be listed without charge and the absence of any material 
that could be construed as soliciting patients. 

"In summary, then, we hold that, §54-317(13) abridges the plaintiffs' 
first amendment rights to gather, publish, and receive information about 
physicians' services in the manner proposed by the Agency through the 
publication of its directory. 

In summary, it is increasingly clear that the courts will not uphold a 
total ban on truthful advertising by professionals. Although a state 
may have a compelling interest in restricting fraudulent and deceptive 
advertising, these regulations must be narrowly tailored to accommodate 
the consumers' need for information upon which to base an intelligent 
decision. 

Section 151.7 is strikingly similar to the prohibitions on advertising 
struck down in Bates and Health Systems Agency, and in our opinion 
would not survive a similar overbreadth attack. Accordingly, we are of 
the opinion that §151.7 is unconstitutional. 

February 21, 1979 

ENVIRONMENTAL l'l{OTECTION: Additional fees for issuance of 
licenses - chapters 110 and llOB, Code of Iowa, 1977 and §§8, 9, 10 
and 14, Chapter 1064, Laws of the 67th G.A., 1978 Session. County 
recorders and depositaries may charge twenty-five cents in addition 
to the stated license fee for each license so designated and sold pur
suant to the provisions of chapter 110, the Code, and for each state 
migratory waterfowl stamp issued or sold pursuant to chapter llOB, 
the Code. (Peterson to Priewert, Director, State Conservation Com
mission, 2-21-79) #79-2-8 (1.) 

February 23, 1979 

GENEHAL ASSEMBLY: STATUTES: TITLES: SUBJECT MATTER. 
Art. III, §29, Constitution of Iowa. Senate File 158, 68th, 68th G.A. 
( 1979). Senate File 158, an Act relating to financial transactions in
volving loans or deposits of money or extensions of credit, is suffici
ently related to one subject to satisfy the "one-subject" requirement of 
Art. III, §29. (Schantz to Rush, State Senator and Walter, State 
Representative, 2-23-79) #79-2-9 

The Houurable Bub RHsh, State Scuator; The Hunumble Craig D. 
Walter, State Rep1·esentati!'c: You have both requested opinions of the 
Attorney Genet·al conceming whether Senate File 158 satisfies the 
requirements of Aritcle III, §29 of the Iowa Constitution. Senator Rush 
asks specifically: 
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1. If a bill contains two subjed~ (share dmfts and usury) primarily 
because neither would have sufficient support to he passed on its merits, 
would it be "log-rolling" and prohibited hy the Iowa Constitution? 

2. If Senate File 158 violates the Iowa Constitution, Article Ill, ~29, 
would all provisions of the bill he invalid"? 

Artil"le Ill, §29 provides: 

"l';yery .\et shall embrace but one subject, and matters properly con
nett~d therewith; which subject shall be expressed in the title. But if any 
suhjr :t ,,;,all be embraced in an Act ',)Lhich shall not be expressed in the 
title:, sut;l Act shall be void only as to so much thereof as shall not be 
expressed in the title." 

The title to Senate File 158, as amended and passed by the Senate 
Fchn1ar~· 14, EJ7fl, provides: 

"An Act relating to financial transactions involving loans or deposits 
of money or extensions of credit which were affected hy the provisions 
of Ads of the Sixty-seventh General Ass-embly, 1978 Session, chapter 
one thousand one hundred ninety (1190), sections eleven (11) through 
twenty-four (24), and providing for the restrietion or regulation of 
interest rates, charges and prepayment penalties in transactions which 
are subject to section five hundred thirty-five point two (535.2) of the 
Code, and provicling for the restriction or regulation of the use of share 
drafts drawn on credit unions, and providing pcnaltiPs." 

From the faee of the bill one also learns that it was submitted as a 
unit by the Senate Committee on ComnlelTl' and that it proposed a 
permanent solution to matters regulated on a tpmporary basis hy ehapter 
1190, Acts of the ti7th G.A. ( 1978). Summarized briefly, the hill author
izes a credit union to provide share draft sl'rvicl's upon the approval of 
a credit union administrator. The administrato1· may grant approval 
only if it is determined that specified conditions are satisfied. The hill 
also provides for a floating usury rate and prohibits or regulates certain 
other charges made by lenders. 

No question has been raised eoncerning the adequacy of the title and 
it appears that the title ad-equately apprises the reader of the contents 
of the bill. The sole question presented is whether the hill is consistent 
with the requirement of Article III, ~2() that an Act embraces hut one 
subject and matters pmperly connected therewith. As framed by Senator 
Rush, the suggestion is that usury and share drafts are two subjects 
and improperly connected. 

The "one-subject" requirement has produced a number of decisions 
by the Supreme Court of Iowa and Opinions of the Attomey General. 
In a leading case on the point, Justice Larson engaged in an extensive 
and scholarly review of developments to that date. Long v. Supervisors of 
Benton County, 258 Iowa 1278, 142 N.W.2d 378 (1966). According to 
I,ung, the primary purpose of the "one-subject" requirement is the pre
vention of "log-rolling" (the practice of several groups combining indi
vidual measures unlikely to obtain majority approval into an omnibus 
bill that will likely be passed by a consolidation of votes). In addition, 
the "one-subject" requirement facilitates an orderly legislative procedure 
under which the issues presented by a bill may be more easily understood 
and debated. /d. at 382. 

Although treating the requirement as "mandatory" rather than merely 
"directory," the Supreme Court has repeatedly stated that the "one-sub-
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ject" requirement must be liberally construed and should not be employed 
to embarrass legislation or hamper the Legislature. As expressed by 
Justice Larson: 

"to constitute duplicity of subject, an act must embrace two or more 
dissimilar and discordant subjects that by no fair intendment can be 
considered as having any legitimate connection or relation to each other. 
All that is necessary is that the Act should embrace some one general 
subject, and by that is meant, merely, that all matters treated therein 
should fall under some one general idea and be so connected with or 
related to each other, either logically or in popular understanding, as to 
be part of or germane to one general subject." 

Long, supra at 381. 

Subsequent decisions of the Supreme Court have been generally con
sistent with this approach to the problem. Webstu Realty Co. v. City of 
Fort Dodge, 174 N.W.2d 413 (Iowa 1970) (upholding Urban Renewal 
Act, ch. 403, Iowa Code); State ex rei. Turner v. Iowa State Highway 
Comm., 186 N.W.2d 141 (Iowa 1971) (upholding a provision forbidding 
relocation of resident engineers' offices inserted in Highway Commission 
appropriation measure); Sampson v. City of Cedar Falls, 231 N.W.2d 
609 (Iowa 1975) (upholding statute authorizing joint ownership of 
electric utilities, ch. 390, Iowa Code). Cf. Green v. City of Cascade, 231 
N.W.2d 882 (Iowa 1975). Nor is the Supreme Court of Iowa unique 
in taking this approach. The author of an exhaustive survey of the "one
subject" rule observed: 

"The most remarkable fact that emerges from this investigation is 
that, while the rule has been invoked in hundreds of cases, in only a 
handful of cases have the cours held an act to embrace more than one 
subject." 

Rudd, "No Law Shall Embrace More Than One Subject," 42 Minn. 
L. Rev. 389, 447 (1958). 

The rationale for significant judicial deference to legislative determina
tions of what counts as "one subject" may be readily inferred. The term 
"subject" is inherently vague. Whether a bill relates to one subject or 
several depends almost entirely upon how specifically one chooses to 
characterize it. Several examples may clarify the point. A bill requiring 
licenses for the sale of beef and the sale of milk can certainly be charac
terized as involving two subjects, but at a more general level one can 
state that the bill involves the one subject of "food." Apples and oranges 
are different species (two subjects), but they are both fruit (one sub
ject). There is simply no uniform, mechanical formula which can be 
developed for characterizing the subject (or subjects) of a particular 
bill. A mechanical formula that might be appropriate for bills relating 
to boiler inspection could produce ludicrous results if applied to a massive 
criminal code revision. Put more technically, the "one-subject" require
ment does not readily generate judicially manageable standards of 
review. A court can reasonably do little more than search for a minimal 
unity of purpose in the challenged legislation. 

In addition, significant judicial deference is suggested by the nature 
of the constitutional requirement. Article III, §29 does not protect indi
vidual rights against. government, a context in which more active 
vindication of constitutional protections is generally believed justified. 
Rather, it involves the internal processes of a coordinate branch of 
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government. In a system of government characterized by separation of 
powers, the respect due a coordinate branch of government makes it 
inappropriate for a court lightly to conclude that the legislative branch 
has not abided by its primary obligation to operate within constitutional 
requirements. 

We believe the courts will continue to apply a liberal construction 
or deferential approach to legislation challenged as violative of the 
"one-subject!' requirement. Although the coupling of regulations in 
Senate File 158 may approach the limits of judicial deference, in our 
opinion the courts would uphold its constitutionality. 

As previously noted, Senate File 158 emerged from the Commerce 
Committee dealing with usury and share drafts; no late "riders" were 
added to a popular bill. The regulation of usury and share drafts clear!/ 
falls within the general "subject" of commerce. Indeed, regulation of 
usury and share drafts falls within that narrower category of commerce 
relating. to transactions involving the lending of money by or deposits 
of money with financial institution~. In this regard, it should be noted 
that Senate File 158 amends provisions of existing law that are closely 
grouped in the 1977 Code of Iowa, viz. Chs. 524-536. Finally, House File 
2467, temporarily regulating share drafts and usury, was enacted into 
law by the last General Assembly, apparently without formal challenge. 
An additional logical argument for keeping the regulations together in 
this session is the fact House File 2467 (ch. 1190) expires July 1, 1979. 
In short, we note a minimal unity of purpose in Senate File 158 and 
conclude that its provisions are not so dissimilar or discordant that they 
cannot stand together. 

We do not suggest that the legislative pt·ocess might not more closely 
approximate the constitutional ideal if Senate File 158 were subdivided 
into two or more separate bills. What should be stressed, however, is 
that the courts, for sound institutional reasons, have not insisted upon 
the ideal in reviewing challenges under Article III, §29. Rather, they 
have indicated that they can police only a minimum standard, a floor 
beneath which untoward combinations of subjects will not be tolerated. 
In our opinion, Senate File 158 satisfies that minimum. 

In your request, Senator Rush, you invite us to look beyond the 
language of Senate File 158 and its formal legislative history and 
consider "extrinsic evidence" of a "log-rolling" purpose in the form of 
remarks made during floor debate. You state: 

"An amendment was offered on the floor to in ~feet take up the 
issues of share drafts and usury separately. Speaking in opposition to 
dividing the bill the floor manager stated the primary reason for the 
two issues being considered in one bill is that neither would pass on its 
individual merits and that it was necessary to combine the two subjects 
in order to obtain passage of the proposal. This reasoning was not 
contradicted by any member of the Senate." 

We note that no official record of legislative floor debates is main
tained by the General Assembly. The Supreme Court of Iowa has indi
cated an unwillingness to take cognizance of informal (not recorded in 
the Journals) legislative history in the consideration of statutes. See 

1't'IIIHIIII t'. 1\ullll'mt'icr, 142 Iowa 241, 120 N.W. 689 (1909). See also 
73 Am.Jur. 2d, Statutes, §§173-177 (1974). 
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We believe the Court would decline to entertain extrinsic evidence of a 
''log-rolling" purpose of the type you submit; we feel similarly obliged 
to disregard it in framing this opinion and have restricted ourselves to 
the language of Senate File 158 and its formal history. 

This extrinsic evidence, however, does warrant an,additional comment. 
In a system of government where the judicial branch exercises the 
power of judicial review and is the final arbiter of the meaning of 
constitutional requirements, it is all too easy to forget that the legisla
tive and executive branches are also sworn to uphold the letter and 
spirit of constitutional requirements. Especially with respect to Article 
III, which relates to the functioning of the General Assembly, the 
legislative branch is certainly free, and perhaps morally required, to 
apply stricter limits than the deferential standards applied by the Court 
to the conduct of legislative business. And, the General Assembly, in 
regulating itself, is perfectly free to consider extrinsic evidence of a 
"log-rolling" purpose in assessing whether this or any other bill satisfies 
the important requirements of Article III, §29. 

The second question you pose is whether Senate File 158 would be 
entirely void if held to violate Article III, §29. It may be noted that prior 
Attorney General's Opinions have answered that question in the affirma
tive. See OAG #6-18-75 and OAG #7-8-75. Because we take the view that 
Senate File 158 does not violate Article III, §29, we have not undertaken 
a reexamination of those prior conclusions. 

In summary, the provisions of Senate File 158 are sufficiently related 
to one general subject to withstand a constitutional challenge under 
Article III, §29. 

February 26, 1979 

STATE OFFICERS AND DEPARTMENTS: Board of Regents, §262.9 
(12), Code of Iowa, 1977. Term "leaves of absence" in §262.9 (12) 
refers to traditional year-long sabbatical leaves. Obligation to repay 
institution where service commitment not completed is proportionate 
to extent of unperformed service. No authority for waiver of statutory 
obligation, but some changes in duty assignments may be outside 
scope of statute. (Appel to Richey, Executive Secretary, Board of 
Regents, 2-26-79) #79-2-1 0 (L) 

February 26, 1979 

TAXATION: PROPEUTY TAX- Lands Acquired By Local Government 
Entities For Use As Wildlife Habitats. Chapter 1064, §7, Acts of 67th 
G.A., 1978 Session; §§428.1, 428.4, 428.5, and 443.3, Code of Iowa, 1977. 
Lands acquired by local government entities on a cost sharing basis 
pursuant to agreements between such entities and the Iowa Conserva
tion Commission to carry out the purposes of §7 of Chapter 1064, 
but not acquired by the State of Iowa, should not be listed and taxed 
to the State. ( Griger to Priewert, Director, Iowa Conservation Com
mission, 2-26-79) #79-2-11 

.lh. Fred A. P1·iewcl"t, Director, Iowa Conservation Commission: You 
have 1·equested an opinion of the Attorney General in your letter of 
January 24, 1979, as follows: 

"The last session of the Legislature passed an omnibus bill dealing 
with a wide variety of subjects (Chapter 1064, Acts of the 67th G.A., 
1978 Session) including a provision requiring most hunters and trappers 
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to obtain a wildlife habitat stamp. This requirement is found in Section 
7, unnumbered paragraph two entitled Nne Scctio11, of the above men
tioned chapter. Among other things, it obviously requires that the state 
pay property taxes on lands it may acquire with the revenues from these 
wildlife habitat stamps. It further provides that the Commission may 
enter into agreements with local governmental agencies to cost share 
wildlife habitat projects. 

"The question now arises as to whether the state must pay property 
taxes on lands to which counties or other agencies might acquire title 
using cost sharing funds from the state." 

In a telephone conversation, you informed the undersigned that your 
opinion request was limited to the question of whether §7 of Chapter 
1064, Acts of 67th General Assembly, l!l78 Session, required lands, 
which were never acquired by the State of Iowa, but which were acquired 
by local government entities on a cost sharing basis with the State, 
to be listed and taxed to the State. 

Section 7 of Chapter 1064 provirles in relevant part: 

"NEJV SECT/OX. A resident or nonresident person required to have 
a hunting or trapping license shall not hunt OJ' trap unless he or she 
has on his or her person a valirl wilrllife habitat stamp signed in ink 
with his or her signature across the fae·C! of the stamp. This sect ion shall 
not apply to residents who are permanently disabled or who are younger 
than sixteen or older than sixty-five years of age. Special wildlife habitat 
stamps shall be administered in the same manner as hunting and trap
ping licenses except all revenue derived fl'Om the sale of the wildlife 
habitat stamps shall be used within the state of Iowa for habitat develop
ment and shall be deposited in the state fish and game protection funrl. 
The revenue may be user! for the matching of federal funds. The revenues 
and any matched federal funds shall he used for acquisition of land, 
leasing of land or obtaining of easements from willing sellers for use as 
wildlife habitats. Notwithstandinv: the exemption provided by section 
four hundred twenty-spn•n point onp (427.1) of the Code, any land 
acqui1·ed with the revenues and matched federal funds shall he subject 
to the full consolidated levy of property taxes which shall be paid from 
those revenues. In addition such revenue may be used for the develop
ment, management and enhancement of wildlife lands a:nd habitat areas. 
Not more than fifty percent of all revenue from the sale of wildlife 
habitat stamps may be used by the commission to enter into agreements 
with county conservation boards or other public agencies in order to 
carry out the purposes of this section. The share of funding of those 
agreements provided by the revenue from the sale of wildlife habitat 
stamps shall not exceed fifty percent." 

For Iowa property tax purposes, the general rule is that real estate 
is listed auul taxed to the owner. Gates v. Wirth, 1917, 181 Iowa 1:7, 16u 
N.W. 215; 1925 - 6 O.A.G. 232; 1928 O.A.G. 370; §§428.1, 428.4, 428.5, 
and 443.3, Code of Iowa, 1977. Section 427.1 (1), Code of Iowa, 1977, 
exempts from taxation the property of the State of Iowa. Obviously, §7 
of Chapter 1064 makes this tax exemption inapplicable where land is 
acquired by the State with wildlife habitat stamp revenues for use as 
wildlife habitats. But, the language quoted above in §7 does not require 
.ne State to pay property taxes upon land which it never acquires and 
the language cannot be construed so as to abrogate the general rule of 
taxing property to the owner. 

Therefore, it is the opinion of this office that lands acquired by local 
government entities on a cost sharing basis to carry out the purposes 
of §7 of Chapter 1064, but not acquired by the State of Iowa, should not 
be listed and taxed to the State. 
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February 26, 1979 

STATE OFFICERS AND EMPLOYEES: Individual bonds for state 
auditors are not required by §11.7, Code of Iowa, 1977, if each indi
vidual officer is covered by a group bond in the requisite statutory 
amount. (Appel to Johnson, State Auditor, 2-26-79) #79-2-12 (L) 

March 7, 1979 

COLLECTIVE BARGAINING AGREEMENTS: MINORITY UNIONS: 
DUES CHECK-OFF. Iowa Code Chapter 20 (1979); §§20.8; 20.8(2); 
20.9; 20.10(2) (a, b); 20.10(3) (a); 20.14(1); 20.15(2); 20.15(5); 20.15 
(6); 20.16; 20.17(1); 736A.5. The provisions of Chapter 20, The Code 
(1979), do not recognize "minority unions" and do not contemplate 
bargaining by public employers for dues check-off with other than 
Board certified exclusive bargaining representatives. The Iowa right 
to work law is not violated by such a scheme. (Salmons to Husak, 3-7-
79) #79-3-1 

Honorable Emil J. Husak, State Representative: This office is in 
receipt of your opinion request of February 7, 1979. You state with 
reference to Chapter 20, The Code, the Public Employment Relations 
Act: 

Provisions arc being negotiated in collective bargaining agreements 
with school boards excluding minority unions from dues check-off. 

It is the feeling these agreements violate both the letter and intent of 
the Iowa Right to Work Law. 

In labor parlance, the term "minority union" is somewhat a misnomer. 
Roberts' Dictionary of Industrial Relations (B.N.A. Rev. ed. 1971) at 
328, defines "minority union" as 

" ... a union which does not enjoy exclusive bargaining or majority 
status. Frequently it is an organization which has been unable to obtain 
a majority of the employees in the appropriate unit for certification but 
still retains its identity as a group within the plant and possibly may be 
recognized by the employer as representative of such group." 

Because the union represents at best a minority of workers, its sepa
rate identity in the plant is not one to which an employer owes any legal 
obligations or duties. This is because in the private sector, the National 
Labor Relations Act ( NLRA) guarantees employees a freedom of choice 
in determining their bargaining representatives and majority rule pre
vails. ./. I. Case Co. v. Natioua/ Labor Relations Board, 321 U.S. 332, 
339, 64 S.Ct. 576, 58, 88 L.Ed. 762 (1944). As was said in Bl'ooks v. 
National Labo1· Relations Board, 348 U.S. 96, 103, 75 S.Ct. 176, 181 99 
L. Ed. 125 (1954), the NLRA places "a non-consenting minority under 
the bargaining responsibility of an agency selected by a majority of 
workers." 

In Iowa, Chapter 20, the Code, aodpts the same form of majoritarian 
rule found in the private sector. Public employees are granted the right 
to "(n]egotiate collectively through representatives of their own choos
ing." Section 20.8(2), Code 1979. Employees must vote their approval 
of a bargaining representative by a majority of their number. Section 
20.15 ( 2). Upon majority approval of a representative, the Public Em
ployment Relations Board is required to certify the results of the election, 
Section 20.15 (5), and the representative so chosen is the excl11sive rl!pre-
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sentative of all ·2mployees in the bargaining unit. Sections 20.14 (1), 
20.15 ( 6), 20.17 (1). Once the representative has been Board certified as 
exclusive, a public employer has the unqualified duty to bargain with the 
employee organization. Section 20.16. Chapter 20 makes no express 
reference to "minority unions" and consideration of the whole of Chapter 
20 leaves no doubt that the existence of a minority employee organization 
after the majority has elected its exclusive representative is without 
legal import. 

That portion of the Iowa Right to Work law relevant to your request 
reads: ~ 

"It shall be unlawful for any person, firm, association, labor organiza
tion or corporation to deduct labor organization dues, charges, fees, 
contributions, fines or assessments from an employee's earnings, wages 
or compensation, unless the employer has first been presented with an 
individual written order therefor signed by the employee, which written 
order shall be terminable at any time by the employee giving at least 
thirty days' written notice of such termination to the employer." 

Section 736A.5 (1977). 

It is certain the legislature was cognizant of Section 736A.5 when it 
passed Chapter 20 into existence. That portion of 736A.5 permitting 
dues deduction upon written authorization of an employee, with termina
tion of such authority by thirty days written notice, is almost the 
verbatim of a similar provision in Section 20.9, which, inter alia, estab
lishes dues check-off for members of the employee organization as a 
mandatory item of bargaining between the employer and representative:' 

If an agreement provides for dues check-off, a member's dues may be 
checked-off only upon the member's written request and the member 
may terminate the dues check-off at any time by giving thirty days' 
written notice. 

Chapter 20, read in its entirety, reveals the absence of any expression 
permitting minority unions and the clear expression that employer's 
obligations under the Act extend to only Board certified exclusive 
employee representatives. Dues deduction, if an item of bargaining 
asserted by the representative, and later part of the parties' contract, 
must conform to the requirements of Section 20.9. And, as those 
requirements are identical to Section 736A.5, neither the letter nor 
spirit of this section is violated by inclusion of such a contract term. 
Moreover, because the Act bestows exclusive bargaining rights upon the 
duly elected and certified employee representative, a "minority union" 
cannot require a public employer to deduct dues for those it "represents" 

when the employer's allegiance under the Act is owed only to the 
exclusive majority chosen agent. Neither Chapter 20 nor 736A are 
violated under such circumstances, and the practice·is not constitutionlllly 
infirm.' 

' See, Charles City Community School District v. Public Employment 
Relations Board, (Iowa Supreme Court slip opinion filed February 21, 
1979) and City of Fort Dodge v. Public Employment Relations Board 
(Iowa Supreme Court filed same date). 

'Bauch v. City uj .V.:w York, U N.Y.2d 599, 289 N.Y.S.2d !l51, 237 N.E. 
2d 211 (1968). See also, City of Charlotte v. Local 660, International 
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Confirmation of this result is reached from considering the contrary 
view. 

Iowa law makes it u prohibited praetice for a public employer will
fully to "a. ( i) nterfere with, restrain or coerce public employees in the 
exercise of rights granted hy this chapter [Section 20.8]" and "b. (d)omi
nate or interfere in the administration of any employee organization." 
Section 20.10(2) (a,b). It is also an unfair labor practice for an em
ployee organization willfully to "a. ( i) nterfere with, restrain, coerce or 
harass any public employee with respect to any of his rights under this 
chapter or in order to prevent or discourage his exercise of any such 
right, including, without limitation, all rights under section 20.8." Sec
tion 20.10 (3) (a). Aside from the element of scienter found in the Iowa 
Act, these sections are patterned after very similar provisions in the 
N.L.H.A.' 

In lutcnwtioua/ Ladit·H' GHI'III<'IIf Workers' Union, AFirCIO v. Na
liouul /,ubor lldations Hoard, 366 U.S. 731, 81 S.Ct. 1603, 6 L.Ed.2d 762 
(1961) the Court affirmed an N.L.R.B. holding that 29 U.S.C. §§158(a) 
(1,2), (b) (1) (A) were violated by the employer (Bernhart-Altmann) 
who had mistakenly bargained with petitioner union on the assumption 
the union represented a majority of its workers. As to the specific 
violations the Court said: 

Bernhard-Altmann granted exclusive bargaining status to an agency 
selected by a minority of its employees, thereby impressing that agent 
upon the nonconsenting majority. There could be no clearer abridgment 

of §7 of the Act, assuring employees the right "to bargain collectively 
through representatives of their own choosing" or "to refrain from" 
such activity. It follows without need of further demonstration, that 
the employer activity found present here violated §8(a) (1) of the Act 
which prohibits employer interference with, and restraint of, employee 
exercise of §7 rights. Section 8 (a) (2) of the Act makes it an unfair 
labor practice for an employer to "contribute * * ''' support" to a labor 
organization. The law has long been settled that a grant of exclusive 
recognition to a minority union constitutes unlawful support in violation 
of that section, because the union so favored is given "a marked advan
tage over any other in securing the adherence of employees," ... 

/d., at 737, 1607, 768. Since Congress intended to impose upon unions 
the same restrictions as imposed upon employers, Section 158(b) (1) (A) 
was also violated. /d. 

It seems likely the Public Employment Relations Board would follow 
this lead. See Perry t'. Council Bluffs Education Association, PERB 
Case No. 671-72 (1976). Consequently, it appears that both public 

(Footnote Cont'd) 

Association of Firefighters, 426 U.S. 283, 96 S.Ct. 2036, 48 L.Ed.2d 636 
(1976). 

' "It shall be an unfair labor practice for an employer - ( 1) to inter
fere with, restrain or co·erce employees in the exercise of the rights 
guaranteed in section 7; (2) to dominate or interfere with the forma
tion or administration of any labor organization or contribute financial 
or other support to it ... " 29 U.S.C. §158(a) (1,2) and "It shall be an 
unfair labor practice for a labor organization or its agents - ( 1) to 
restrain or coerce (A) employees in the exercise of the rights guaran
teed in section 7 ... " 29 U.S.C. §158(b) (1) (A). 
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employers and minority employee organizations would commit breaches 
of Iowa law by permitting and requesting dues check-off for a minority 
union. 

Therefore, we conclude that collective bargaining agreements may 
exclude minority unions from dues check off without violating the Iowa 
Right To Work Law. 

March 9, 1979 

SMOKING IN PUBLIC PLACES: CIVIL FINES. Ch. 1061, Acts of the 
67th General Assembly (1978); §336.2(5), Code of Iowa (1979); Ch. 
631, Code of Iowa (1977). A violation of Section 6 of ch. 1061 should 
be pursued by commencement of a civil action rather than a criminal 
prosecution. Actions for these civil fines are small claims and the 
procedures provided by ch. 631 should be followed. County attorneys 
have the duty to prosecute these claims. (Miller and Schantz to 
Kopecky, 3-9-79) #79-3-2 

Mr. Eugene J. Kopecky, Linn County Attorney: You have requested 
an opinion of the attorney general concerning the "no smoking" bill, 
ch. 1061, Acts of the 67th G.A. (1978). You pose the following questions 
for our consideration: 

"1. What procedure should be followed in the filing of these charges? 

2. Is this matter considered a misdemeanor or not? 

3. How are court costs to be handled by the Clerk of the District 
Court? 

4. Who is responsible for initiating prosecution of these matters?" 

Chapter 1061 (S.F. 1022), entitled, "An Act Prohibiting Smoking in 
Certain Public Areas and Providing a Civil Penalty," prohibits "smok
ing," as defined in §1, in certain areas enumerated in §2. §4 requires 
the posting of conspicuous no smoking signs. 

Your questions focus upon §§5 and 6 which deal with the means of 
enforcing the smoking ban. These sections provide: 

"Sec. 5. ENFORCEMENT OF SMOKING PROHIBITION. The 
person in custody or control of a facility in which smoking is prohibited 
under section two (2) of this Act, or an employee of any such facility 
who is on duty therein, who observes a person smoking in that facility 
in violation of this Act shall inform the person that smoking is pro
hibited by law in that facility or that area of the facility, as the case 
may be. 

Sec. 6. CIVIL PENALTY FOR VIOLATION. A person who smokes 
in those areas covered by section two (2) of this Act or who violates 
section four ( 4) of this Act shall pay a civil fine of five dollars for the 
first violation and not less than ten or more than one hundred dollars 
for each subsequent violation. 

Judicial magistrates shall hear and determine violations of this Act. 
The civil fines paid pursuant to this Act shall be deposited in the county 
general fund." 

The overriding issue your request presents is whether a violation of 
§6 of the Act should be pursued by a criminal prosecution or by com
mencement of a civil action. Before attempting to resolve this question, 
it may be helpful briefly to outline the operational consequences of its 
resolution. 
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The question of the essential differences ootween civil and criminal law 
has been much discussed, but remains in a state of considerable confusion. 
It is sometimes suggested that civil and criminal law have different 
purposes - the former to regulate, the latter to punish. But the 
prevalent modern view is that punishment is better seen as a means and 
that both civil and criminal law have utilitarian or preventive goals, 
viz., the reduction of socially undesirable behavior. Moreover, both the 
civil and criminal law may employ deprivations of liberty and property 
as preventive measures. What is distinctive about criminal punishment, 
then, is neither its purpose nor its objective sanctions, but rather the 
intentional use of the formal moral condemnation of the community as an 
additional feature of the sanction. See H. M. Hart, "The Aims of the 
Criminal Law," 23 L.&C.Prob. 401, 402-06 (1968). 

The second major operational consequence attending the resolution of 
your question relates to the many important differences between civil 
and criminal procedure. The defendant in a criminal case is surrounded 
by a variety of safeguards designed to enhance the reliability of fact
finding and to promote other values grounded in a concern for human 
dignity. Certain of these safeguards are established by specific consti
tutional guarantees, such as the Fifth Amendment protections against 
double jeopardy and self-incrimination, and the Sixth Amendment guar
antees of a speedy and public trial by an impartial jury, notice, con
frontation, compulsory process and the assistance of counsel. Civil 
procedure, on the other hand, generally must satisfy only the more 
flexible requirements of "due process of law." These differences in 
procedure may be largely explained by the deliberate us of moral con
demnation associated with the criminal sanction and by the perception 
that the "stakes" for the defendant in a criminal case are generally 
greater than in a civil matter. See Clark, "Civil and Criminal Penalties 
and Forfeitures: A Framework for Constitutional Analysis," 60 Minn. 
L. Rev. 379, 432-34 (1976). 

It should also be noted that the use of civilly-labelled monetary penal
ties as a regulatory technique has increased markedly in recent years. 
The Administrative Conference of the United States has suggested the 
use of civil penalties will foster administrative efficiency and produce 
greater due process "in fact" than the overcrowded criminal courts in 
which minor offenses are prosecuted. See Administrative Conference of 
United Swtes, Recommendations and Reports 896 (1972). Indeed, it is 
increasingly clear that legislatures are employing civilly-labelled mone
tary penalties to regulate behavior of a type that a generation ago 
would frequently have been designated a misdemeanor and bequeathed 
to the criminal process.' Restated, then, the central question you pose is 

• Such regulatory money penalties are not uncommon to Iowa law. See, 
e.g., §86.12 ("civil penalty" for failure to report employee injuries to 
the industrial commissioner); §88.14 ("civil penalty" for nonserious 
violations of occupational safety and health provisions); §98.31 (cigar
ette distribution, wholesale, and retail permit holders "civilly liable to 
the state as a penalty" for certain violations); §413.108 ("civil penalty" 
for violations of housing laws); §465B.82 ("civil penalty" for illegal 
dumping of solid waste); §633.13 ("civil penalty" for violations of com
petition law), Code of Iowa (1977). The United States Code is replete 
with provisions pursuant to which federal administrative agencies or 
federal courts may impose civil monetary penalties. An illustrative 
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whether the monetary sanction authorized by ch. 1061 is such a civil 
penalty or rather is a form of criminal punishment. 

The question whether a given sanction is civil or criminal is, in the 
first instance, one of statutory construction. One Lot Emerald Cut 
Stones v. United States, 409 U.S. 232, 237, 93 S.Ct. 489, 34 L.Ed.2d 438 
(1972). The goal must be to ascertain the intent of the legislature. An 
ambiguity in §6 of S.F. 2022, however, l"Otuplicates our task: "A person 
... who violates ... this Act shall pay a civil line of five dollars for 
the first violation .... " The term "civil" traditionally designates pro-
cedures and remedies for redress of vrivate wrongs; the term "fine" 

ordinarily connotes a pecuniary punishment imposed in a criminal prose
cution for redress of public wrongs. Marqua1·t v. Maucker, 215 N.W.2d 
278, 282 ( 1974). Faced with such an ambiguity, the courts may consider 
a variety of factors to determine legislative intent. Section 4.6, Code of 
Iowa (1979); Doe v. Ray, 251 N.W.2d 496, 500-01 (Iowa 1977). On 
balance, we conclude the legislature intended that civil procedure should 
be employed. 

First, great weight must be given to the fact that the legislature has 
characterized the remedy as "civil." United States v. J. B. Williams Co. 
Inc., 487 F.2d 414, 421 (2d Cir. 1974); United States v. Eureka Pipeline, 
401 F.Supp. 934, 937-38 (N.D.W. Va. 1975). The choice of the term 
"civil" is more directly relevant to our problem than the term "fine." 
Money is money whatever the label; real differences turn upon whether 
civil or criminal procedure is employed. 

Second, the term "civil" is employed consistently in §6, but the term 
"fine" is employed after a caption which reads "CIVIL PENALTY FOR 
VIOLATION." This suggests the legislature viewed as interchangeable 
the terms "fine" and "penalty." The term "penalty" has been conjoined 
with "civil' in many contexts, apparently to avoid the historical associa
tion of "fine" with criminal convictions. The mixture of terms in §6 
suggests either the legislature was unaware of the historical association 
or did not wish to be bound by history here. The legislature may be its 
own lexicographer. Ceda1· Rapids Comm. School Dist. v. Pan·, 226 N.W. 
2d 486, 495 (Iowa 1975). 

Third, this interpretation, is strongly supported by the available 
legislative history. As originally drafted, Senate File 2022 was entitled 
"An Act prohibiting smoking in certain public areas and providing a 
penalty." Section 6 of the original bill simply imposed a "fine" for a 
violation. During committee action, an amendment was rejected which 
would have made a violation a "simple misdemeanor." See Minutes of 
the Human Resources Committee, 67th G.A., March 7, 1978. During 
floor debate, Senator Charles Miller successfully moved the adoption of 
S-5328, an amendment which struck §6 as originally drafted and inserted 
a new §6 employing the term "civil fine" as it appears in the enrolled 
bill. The title was also amended to read: " ... and Providing A Civil 
Penalty." Subsequent attempts to amend §6 in the House of Representa-

(Footnote Cont'd) 

catalogue of such provisions is reprinted as Footnote 43 to the opinion 
in Atlas Roofing Co. v. O.S.H.R. Comm'n, 518 F.2d 990, 1003-09 (5th 
Cir. 1975). 
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tives failed. Among those defeated was H-6396, which would have 
substituted the word "conviction" (a term of "criminal" denotation) for 
the word "violation" [a term which appears in many statutes unambigu
ously providing for civil procedure, sec, e.g., 29 U .S.C.A. §666 (b)]. 

Fourth, the disposition of the "fine" proceeds suggests a civil penalty 
was intended. Section 6 of S.F. 2022 provides that civil fines should be 
paid to the county ge11eral fund. Section 666.3, Code of Iowa (1979), 
provides that fines shall go to the county treasurer for the benefit of the 
school fund. This special disposition suggests the legislature did not 
intend that criminal procedure be employed, both because a different 
disposition is provided and because no special provision would have been 
required if the legislature had in mind an ordinary criminal fine. 

Finally, viewed as a whole, the regulations of smoking in public places 
do not evince an intent to employ the formal moral condemnation 
characteristic of criminal punishment. The behavior regulated has not 
been traditionally regarded as criminal. Smoking per se is not regulated; 
only the place at which the activity may be conducted is controlled. And, 
a violation apparently may be established without a finding of guilty 
knowledge (scienter) that smoking is not permitted in the particular 
place. See Kennedy v. Mendoza-Martinez, 372 U.S. 144, 168-69, 83 S.Ct. 
554, 9 L.Ed.2d 640, 660-61. 

Taken together, these factors strongly suggest a legislative intent that 
civil procedure be employed to enforce the smoking regulations. As 
previously noted, the principal argument for the opposite conclusion rests 
upon the historical connotation of the term "fine." The Supreme Court 
of Iowa had occasion to define the term in Marquart v. Maucker, 215 
N.W.2d 278, 282 (1974): 

"In ordinary legal phraseology a "fine is a pecuniary punishment 
which may be legally imposed or assessed only by a lawful tribunal in a 
case wherein it has jurisdiction, properly invoked, of the offense charged 
and of the person of the accused. It is the sentence pronounced by the 
court for the violation of a criimnal law, the amount of which may be 
fixed by Ia w or left in the discretion of the court." (Emphasis added). 

Another Iowa decision lends some support to the contrary view. In 
Bopp v. Clark, 165 Iowa 697, 147 N.W. 172 (1974), defendant challenged 
a conviction under a statute imposing a fine "of not less than twenty-five 
($25.00) dollars, nor more than one hundred ($100.00) dollars" for hiring 
a teacher at less than the minimum wage. In rejecting Bopp's contention 
that violation of the statute did not constitute a crime because the act 
by its terms neither declared its violation to be a crime nor imposed 
a penalty of imprisonment, the court stated: 

" ... it is rendered quite clea.r therefrom that the doing of an act in 
violation of statutory prohibition is a public offense. Such public offense 
will be a felony or a misdemeanor according to the punishment which 
may be imposed therefor. . .. In the case at bar the statute does provide 
for punishment by way of a fine. This of itself implies a public offense. 
The limitations of the fine to a sum not in excess of $100 classifies it as a 
misdemeanor. It is argued, however, that, because no imprisonment is 
imposed, a mere fine is collectible by civil action. For the purpose of 
the argument only, it may be conceded that a civil action 1nay lie in an 
appropriate case to recover a fine as distinguished from a penalty or 
forfeiture. Such actions, however, are uBUally based upon express statu-
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tory provisions. There is no such provision in the statute under consider
ation. (Emphasis added) 147 N.W. at 174-75. 

Although Marquart and Bopp would support a tenable argument that 
the term "fine" implies the use of criminal procedure, we conclude that 
the arguments advanced above are substantially stronger. The term 
"fine" ordinarily connotes a criminal punishment, but, as Marquart and 
Bopp both recognize, this is not invariably the case. See also 36A C.J.S., 
Fines, §1: 

"The terms 'fine' and 'penalty,' however, are often used as synony
mous; and the term 'fine' has been held broad enough to include penalties 
for the violation of law which are recoverable in civil actions .... " 

In this respect, we have examined the statutes of other jurisdictions 
which regulate smoking in public places. Most such jurisdictions do 
employ criminal sanctions,' hut of particular interest is the Alaska 

statute which employs the term "civil fine" and makes explicit that the 
fine may be enforced "only by civil complaint or citation." Alas. Stat. 
Ann. §§18.35.300, ct seq. (1975). Moreover, the use of the term "fine" 
in a civil context is not a stranger to Iowa law. Section 455B.25, Code 
of Iowa ( 1979) , provides: 

"Civil action for compliance. If any order or rule of the commission 
is being violated, the attorney general shall, at the request of the com
mission or the executive director, institute a civil action in any district 
court for injunctive relief to prevent any further violation of such order 
or rule, or for the assessment of a fine as detennined by the court, 
not to exceed five hundred dollars per day for each day such violation 
continues, or both such injunctive relief and fine." 

Despite the term "fine," this provision explicitly contemplates the use 
of civil procedure. It would doubtless be preferable to employ the term 
"penalty" rather than "fine." When viewing the statute as a whole, 
however, we cannot conclude that the use of the term "fine" standing 
alone manifests a legislative intent that criminal procedure should be 
employed to enforce violations of smoking regulations. 

Before leaving this issue, we should take note of the principle that 
statutes should be construed to avoid doubts as to their constitutionality. 
Iowa Nat. Indus. Loan Co. v. Iowa State Dept. of Revenue, 224 N.W.2d 
436, 442 (Iowa 1974); State v. Ramos, 260 Iowa 590, 149 N.W.2d 862 
(1967). The mere use of the labels "civil penalty,'' indicating a legisla
tive intent to employ civil procedure, would not invariably end the in
quiry. If, for example, a statute imposed a "civil penalty" of 10 years 
imprisonment in the Iowa State Penitentiary and authorized the use of 
civil rather than criminal procedure, a court almost certainly would 
hold the statute unconstitutional as violative of the Sixth Amendment 
to the United States Constitution. At some point, in other words, a 
court will look beyond the label to ascertain whether a sanction bears 
the traditional indices of criminal punishment. Clark, supra, 60 Minn. 

• See, e.g., Ariz. Stat. Ann. §36-601.01 (1973) (misdemeanor, $10-$100 
fine); Ga. Code Ann. §26-9910 (1975) (misdemeanor, $10-$100 fine); 
Mich. Compiled Laws Ann. §325.811 (1977) (misdemeanor); Minn. 
Stat. Ann. §144.417 (1977) (petty misdemeanor), Nev. Rev. Stat. 
§202.2491-2 (misdemeanor, $10-$100 fine) ; S.D. Stat. Ann. ch. 22-36, 
§22-36-2 (misdemeanor, $10-$100 fine). 
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L.Rev. at 401-03. Indeed, numerous statutes imposing civil penalties 
have been challenged on the theory that constitutional protections avail
able in criminal cases were not afforded. If there were a serious question 
here as to whether the Constitution requires criminal procedure for en
forcing violations of these smoking regulations, we would invoke the 
above principle of construction and resolve any doubts in favor of a 
"criminal" interpretation. However, we have little doubt that it is 
constitutionally permissible to enforce smoking regulations by civil penal
ties. Far more stringent penalties have been upheld. See, e.g., Atlas 
Roofing Co., Inc. v. O.S.H.R. Comm., 518 F.2d 990 (5th Cir. 1975), aff'd. 
430 U.S. 442, 97 S.Ct. 1261, 51 L.Ed.2d. 464 (1977). 

Having determined that §6 imposes a civil penalty, we turn to your 
remaining questions. Section 6 provides that judicial magistrates shall 
hear and determine violations of this Act. Presumably, this manifests an 
intent that actions for civil fines be treated as small claims and the 
procedures provided by ch. 631 be employed. We note that ch. 631.1 
defines a small claim as "a civil action for a money judgment where 
the amount in controversy is one thousand dollars or less, exclusive of 
interest and costs." We see no reason why a civil fine should be charac
terized as anything other than "a civil action for a money judgment." In 
addition, we note that a part-time magistrate has no civil jurisdiction 
other than small claims. Section 602.60, Code of Iowa ( 1977). 

It follows that the action should be commenced by the filing of an 
original notice. Section 631.3.1. Fees and costs should be handled as 
provided for in §631.6. Actions for these civil fines should be pursued 
by the county attorney's office because it is the duty of the county 
attorney to "prosecute all proceedings necessary for the recovery of 
debts, revenues, moneys, penalties and forfeitures accruing to the state 
or his county." Section 336.2(5), Code of Iowa (1977). 

March 9, 1979 

PUBLIC RECORDS: Confidentiality. §§18.7, 18.38, 68A, 68A.1, 68A.2, 
68A.7, 68A.7(3), 68A.7(6), 68A.7(7), 68A.8, and 714.16(2) (a). Evalu
ations of bid proposals by state employees are public records which 
are confidential until the bids are opened and an award made. The 
possibility of misuse of nonconfidential public records does not justify 
placing restrictions on access to those records. ( Cosson to McCausland, 
Director, Department of General Services, 3-9-79) #79-3-3 

Mr. Stanley McCausland, Director, Department of General Services: 
You have asked for an opinion of the Attorney General on the relation
ship between Chapter 68A, 1977 Code of Iowa (the open records law) 
and the competitive bidding process administered by your department. 

Specifically, you asked the following three questions: 

Are reports, evaluations and recommendations prepared by employees 
of the State concerning bids or technical proposals to be considered public 
records prior to the consummation of a contract or purchase order? 

Would the announcement of the apparent successful offeror in a notice 
of award letter for the purpose of allowing for vendor appeals prior to 
consummation of a contract or purchase order require the release of all 
documents at. that time, or is it permissible to withhold evaluation docu
ments until consummation of the contract and/or completion of the 
appeal process? 
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Further, does the State of Iowa have any control over the subsequent 
use of such documents by the public, so that they may not be reproduced 
as testimonials or product endorsements in the marketing practices of 
vendors? 

Section 68A.1, 1977 Code of Iowa, provides as follows: 

Public records defined. Wherever used in this chapter, "public records" 
includes all records and documents of or belonging to this state or any 
county, city, township, school corporation, political subdivision, or tax
supported district in this state, or any ltranch, department, board, bureau, 
commission, council, or committee of any of the foregoing. 

Although labeled a "definition", this provision does not itself afford 
a workable basis for distinguishing "public records" from any piece of 
paper in the possession or control of a public official because it fails to 
define the words "record" and "document". In a case arising prior to the 
passage of Chapter 68A, The Code, hut decided after its enactment, the 
Iowa Supreme Court explained the phrase "public record" in Linder v. 
Eckard, 261 Iowa 216, 152 N.W.2d 833 (1967). There the court said, 261 
Iowa at 219, 162 N.W.2d at 836: 

Not every document which comes into the possession or custody of a 
public official is a public record. It is the nature and purpose of the 
document, not the place where it is kept, which determines its status. 

This limited view of a "public record" has been broadened by Chapter 
68A, The Code, which states that every "record" or "document" in the 
possession or control of a public body is a "public record". However, 
it is still not clear that every piece of paper is a "record" or "document". 
This uncertainty is heightened by the Supreme Court's decision in Des 
Moines Register & Tribune v. Osmundson, 248 N.W.2d 493, 601 (Iowa 
1976), in which the court characterized the definition of a public record 
in the Linder case as restrictive, but neither overruled nor affirmed it. 
Furthermore, several previous Attorney General's Opinions have relied 
on the Linder case to restrict public access to certain notes and work
sheets, without corrective action by the Legislature See, for example, 
1972 OAG p. 616, 1974 OAG p. 403, and see also 1972 OAG p. 606 at 610. 
But see Note, Iowa's Freedom of Information Act: Eve111thing You've 
Always Wanted To Know About Public Records But Were Afraid To Ask, 
57 Iowa L. Rev. 1163, 1169 (1972). 

We need not belabor the point, however, because your question assumes, 
and we agree, that a final and formal evaluation of bids or technical 
proposals prepared by a state employee is a "public record" within the 
meaning of Section 68A.l, The Code. 

Section 68A.2, 1977 Code of Iowa, provides in part: 

Every citizen of Iowa shall have the right to examine all public records 
and to copy such records, and the news media may publish such records, 
unless some other provision of the Code expressly limits such right or 
requires such records to be kept secret or confidential .... 

Thus every "public record" is a nonconfidential public record unless 
confidentiality is required or permitted under some other provision of 
the Code of Iowa. See Des Moines Register & Tribune v. Osmundson, 
supra, 248 N.W.2d at 601-603. 
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Chapter 68A includes a listing of some public records which may be 
held as confidential. Section 68A.7, The Code, provides, in part, as 
follows: 

Confidential records. The following public records shall be kept 
confidential, unless otherwise ordered by a court, by the lawful custodian 
of the records, or by another person duly authorized to release informa
tion: 

3. Trade secrets which are recognized and protected as such by law. 

• • * 
6. Reports to governmental agencies which, if released, would give 

advantage to competitors and serve no public purpose. 

7. Appraisals or appraisal information concerning the purchase of 
1·eal or personal property for public purposes, prior to public announce
ment of a project. 

Your first question was whether or not the work product of your 
employees used in analyzing bids and technical proposals were to be 
considered as "public records" prior to the consummation of a contract 
or purchase order. As shfown above, those records are definitely public 
records, however they may also be fairly categorized as "appraisal 
information concerning the purchase of ... personal property for public 
purposes" and thus arc confidential records until the public announce
ment of the project. 

Your second question was whether the cloak of confidentiality should 
be dropped when the sealed bids were opened and an award letter sent 
pursuant to Section 18.38, The Code, or whether the records would remain 
confidential until the award had been "finalized" by the lack of or reso
lution of any appeals available to an unsuccessful bidder under Section 
18.7, The Code. The answer is to be gleaned by comparing Section 
68A. 7 ( 7) supra with Section 18.38, The Code. 

Section 18.38, The Code, reads in part as follows: 

All bids shall be publicly opened and read and the contracts let at the 
time and place fixed therefor, or on the adjourned day or days named by 
the director, of which adjournment all parties shall take notice. 

The procedure in Section 18.38, The Code, seems to be the public 
announcement referred tu in Section 68A.7(7), The Code. That conclu
sion is reinforced by the fact an appeal might never take place, and 
thus the public opening and reading of the bid could be the only public 
announcement of the project to ever occur. Thus, our answer is that 
confidentiality applies only until the sealed bids are opened and read. 

I would add that any "trade secrets which are recognized and protected 
as such by law" contained in any of your records or documents should 
be kept confidential even after a public announcement of the bidding, 
based on Section 68A.7(3), The Code. If confidentiality of public records 
is required by more than one subsection in Section 68A.7, The Code, then 
those records remain confidential even if one reason for confidentiality 
no longer exists. The same reasoning would require continued confiden
tiality for "Reports to governmental agencies which, if released, would 
give advantage to competitors and serve no public purpose". Section 
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68A.7(6), The Code. As you did not refer to specific reports or data 
in your letter, we offer no opinion as to which of your records or docu
ments should be kept confidential based on these two subsections. 

In those cases where a serious question exists as to whether or not 
certain records should be kept confidential, The Code of Iowa contains 
a clarification procedure. Section 68A.8, The Code, permits an action 
to be brought in the Iowa District Court to restrain the examination of 
records when the custodian of those records believes they should be kept 
confidential and his decision is challenged by a citizen seeking to examine 
the records. If the custodian of the records believes in good faith that 
the records should be kept confidential, Section 68A.8, The Code, also 
permits the custodian of the records to delay the examination of those 
records for a reasonable period of time to seek an injunction restraining 
the examination of a specific public record. As Section 68A.7, The Code, 
uses some imprecise language in stating what records may be kept 
confidential, the use of this injunction procedure could be helpful if a 
serious challenge is made to the judgment of a custodian of records. 

Your third question was whether or not the State of Iowa could 
control the subsequent use of such documents by the public to prevent 
their use as testimonials or product endorsements by vendors. Similar 
questions have been asked many times, and the consistent response has 
been that the possibility of future misuse or commercial use of noncon
fidential public records will not justify restrictions on their release. 
See, e.g., OAG #78-9-10, 1968 OAG p. 656, 1978 OAG p. 518, 1974 OAG 
p. 389. See also Des Moines Register & Tribune v. Osmundson, supra, 
248 N. W .2d at 502-503. 

However, as this is a matter of concern to you, you might consider 
printing a disclaimer on all public records which could conceivably be 
used as an endorsement. Such a disclaimer would state specifically 
that no endorsement was intended by any of the statements in any of 
your records. A rubber stamp could be used to apply the disclaimer to 
the records. If you decide to use a disclaimer statement, we would be 
most happy to assist you with appropriate wording. 

If any of your records are inaccurately and improperly portrayed in 
an advertisement as being an endorsement of a product by the State of 
Iowa, the provisions of the Criminal Code could apply. See, for example, 
Section 714.16(2)(a), Supplement to the Code 1977, which provides: 

The act, use or employment by any person or any deception, fraud, false 
pretense, false promise, misrepresentation, or the concealment, suppres
sion, or omission of any material fact with intent that others rely upon 
such concealment, suppression or omission, in connection with the sale 
or advertisement of any merchandise, whether or not any person has in 
fact been misled, deceived or damaged thereby, is declared to be an 
unlawful practice. 

Thus the State can deal with the actual misuse of nonconfidential 
public records. However the possibility of misuse of nonconfidential 
public records does not justify placing restrictions on them. 

March 12, 1979 

TAXATION: PROPERTY TAX: Notice Requirements to Extinguish 
Right of Redemption From Tax Sale. Section 447.9, Code of Iowa, 
1977. Service of notice of expiration of the right of redemption from 
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tax sale must only be made upon those persons enumerated in §447.9 
as entitled to such notice. When there is no one upon whom such 
notice can be served, an affidavit of service setting forth the facts and 
filed with the county treasurer negates the necessity for such notice. 
(Donahue to Smith, 3-12-79) #79-3-4 

Mr. Lauren Ashley Smith. Assistant Clinton County Attorney: You 
have requested an opinion of the Attorney General in regard to the 
notice requirements set forth in §447.9, Code of Iowa, 1977, pertaining 
to extinguishment of redemption rights as a result of a tax sale. Speci
fically, in your letter, you state: 

"Where the person in whose name the property is taxed is dead, there 
being no one in possession and there being no lien holders, would it still 
be the opinion of your office that the certificate holder need only file 
an affidavit setting these facts forth with the county treasurer in order 
to qualify for a deed without more?" 

Section 447.9, Code of Iowa, 1977, states in relevant part: 

"Notice of expiration of right of redemption. After two years and 
nine months from the date of sale, or after nine months from the date 
of sales made under the provision of Section 446.18, Section 446.38 or 
446.39, the holder of the certificate of purchase may cause to be served 
upon the person in possession of such real estate, and also upon the 
person in whose name the same is taxed, if such person resides in the 
county where the land is situated, in the manner provided for the service 
of original notices, notice signed by him, his agent, or attorney, stating 
the date of sale, the description of the property sold, the name of the 
purchaser, and that the right of redemption will expire and a deed for 
the land be made unless redemption is made within ninety days from the 
completed service thereof." 

In your letter, you made reference to 1942 O.A.G. U, in which the 
Attorney General construed §7279, Code of Iowa, 1939, and opined: 

"No statutory provision is made for service upon any other person 
or persons if when an attempt is made to serve notice, the person in 
whose name the property is taxed is deceased. The statutory requirement 
for notice thereon ceases to be effective. See Gray v. Morin, 218 Iowa 
540, 255 N.W. 631, and other cases cited herein. There being no one upon 
whom notice could be served, an affidavit of service setting forth such 
facts and filed with the county treasurer would eliminate the necessity 
of notice." 1942 O.A.G. 23. 

An examination of §7279, Code of Iowa, 1939, and §447.9, Code of Iowa, 
1977, discloses that these statutes are identical in pertinent part. 

In llurks v. Hedinger, 1969, Iowa, 167 N.W.2d 650, the Iowa Supreme 
Court upheld the conclusions rendered in 1942 O.A.G. 22. The Court 
stated at 167 N.W.2d 654: 

"Of course where, as here, the one in whose name the property is taxed 
is dead, it is impossible to serve him and no notice upon such person is 
necessary. Thompson v. Chambers, 229 Iowa 1265, 1271, 296 N.W. 380, 
383 and citations." 

It is the opinion of this office that service of notice of expiration of 
the right of redemption from tax sale must only be made upon those 
persons enumerated in §447.9 as entitled to such notice. When there is 
no one upon whom such notice can be served, an affidavit of service 
setting forth the facts and filed with the county treasurer negates the 
necessity for such notice. 
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March 12, 1979 

TAXATION: SALES TAX: Sales of Chicks for Resale. §422.47, Code of 
Iowa, 1977, as amended by §2 of Chapter 1142, Acts of the 67th General 
Assembly, Second Session. Iowa hatcheries and other chick dealers 
can sell chicks to purchasers tax free pursuant to a valid exemption 
certificate taken in good faith regarding those chicks which are pur
chased for resale and, further, the purchaser will be solely liable for 
sales tax on those chicks which could later be disposed of or used by 
the purchaser in a non-exempt manner. (Kuehn to Pellett, 3-12-79) 
#79-3-5 (L) 

March 16, 1979 

TAXATION: PROPERTY TAX- PUBLIC ACCESS TO ASSESSOR'S 
RECORDS. §§68A.1, 68A2., 68A.7, 441.19, 441.21. The records of the 
assessor's office are public records and are open to public examination, 
unless expressly made confidential by statute. (Ludwigson to Life, 
3-16-79) #79-3-6 

Mr. Greg A. Life, Mahaska County Attorney: We acknowledge receipt 
of your letter in which you have requested an opinion of the Attorney 
General regarding the following problem: 

"[Whether the public has open access to] information from the County 
Assessor as to assessments made on other real estate not owned by the 
inquirer, and the breakdown of the assessment relative to that portion 
of the assessment on the real estate and that portion of the assessment 
which is the assessment on buildings or improvements located on the real 
estate." 

Section 68A.2, Code of Iowa, 1977, states in part that "[e]very citizen 
of Iowa shall have the right to examine all public records and to copy 
such records, ... unless some other provision of the Code expressly limits 
such right or requires such records to be kept secret or confidential." 
Section 68A.l, Code of Iowa, 1977, defines "public records" as follows: 

"68A.l Public records defined. Wherever used in this chapter, 'public 
records' includes all records and documents of or belonging to this state 
or any county, city, township, school corporation, political subdivision, 
or tax-supported district in this state, or any branch, department, board, 
bureau, commission, council, or committee of any of the foregoing." 

It cannot be argued that assessment records compiled by county and 
city assessors are not public records within the meaning of §68A.l. The 
records kept by the assessors which would contain information regarding 
individual assessments would be the assessment book, the assessment 
rolls and the property record cards. The assessment book contains the 
assessed values for all the parcels in a particular district. The assessment 
roll contains a breakdown of the total assessment for dwelling, other 
buildings and land for an individual parcel. The property record cards 
contain more detailed information regarding the value for each individual 
parcel. The assessor keeps these records on a regular basis in the course 
of his or her duties. The assessor's office is obviously a branch or 
department of a county or city, and its records would fall within the 
definition of public records in §68A.l. 

The remaining question is whether the Iowa Code limits public access 
to the assessor's records or renders the records confidential within the 
meaning of §68A.2. Section 441.21, Code of Iowa, 1977, contains the 
following: 
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"The assessor and department of revenue shall disclose at the written 
request of the taxpayer all information in any formula or method used 
to determine the actual value of his property." 

It is the opinion of this office that this sentence does not expressly 
limit the public's access to the aforementioned records of the assessor. 
The language "all information in any formula or method used to deter
mine the actual value" refers to more than "public records" of the 
assessor; "all information in any formula or method" would include the 
assessor's worksheets, mathematical computations, personal observations, 
etc. A previous opinion of the Attorney General indicated that work
sheets and the like are not "public records" within the meaning of §68A.l. 

1972 O.A.G. 616 (Voorhees to Addy, 9-26-72). Thus, access to the 
asseaaor's worksheets would be limited to written inquiry by an individual 
taxpayer regarding his or her property. However, access to the "public 
records" of the assessor is not limited by §441.21. 

The only other section wherein the public's access to the auessor's 
records is expressly limited is §441.19(4), Code of Iowa, 1977, regarding 
supplemental returns: 

"The supplemental returns herein provided for shall be preserved in 
the same manner as assessment rolls, but •hall be confidential to the 
assessor, board of review, or director of revenue, and shall not be open 
to public inspection, but any final assessment roll as made out by the 
assessor shall be a public record, provided that such supplemental return 
shall be available to counsel of either the person making the return or of 
the public, in case any appeal is taken to the board of review or to the 
court." (Emphasis supplied.) 

The above language is the type of express limitation referred to in 
§68A.2. Note that §441.19(4) indirectly states that the assessment roll 
is public record. 

Finally, any portion of the assessor's public records which may contain 
information rendered confidential by §68A.7, Code of Iowa, 1977, would 
not be open to the public. Section 68A.7 renders specifically enumerated 
information confidential for the purposes of Chapter 68A. For example, 
it is possible that property record cards regarding rental property would 
contain il\formation ". . . which, if released, would give advantage to 
competitors and serve no public purpose." Such information would thus 
be confidential pursuant to §68A.7(6). 

Public access to the assessor's records is within the spirit of Chapter 
68A. Section 68A.8, regarding injunctions to restrain examination, 
states: 
"(t]he district court shall take into account the policy of this chapter 
that free and open examination of public records is generally in the 
public interest, even though such examination may cause inconvenience 
or embarrassment to public officials or others." 

Furthermore, open access to the assessor's records helps an individual 
taxpayer determine whether there exist any grounds for protest of his 
or her assessment under §441.37, Code of Iowa, 1977. For example, 
the assessor's records may reveal that the difference in total value be
tween one individual's property and a neighbor's results from one parcel 
containing a house with a finished basement, or a more valuable silo, 
etc. Knowledge of such information may provide grounds for protest 
or prevent an unnecessary protest. 
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It is thus the opinion of this office that the public has access to the 
records of the assessor's office, subject to the few restrictions discussed 
above. 

March 23, 1979 

COUNTIES: Full-Time County Attorneys; Office Space - Iowa Const. 
Art. III, §38A; §§4.7, 4.8, 332.9, 332.62, 340.9 and 340A.6, Code of Iowa, 
1979; Chs. 1119 and 1206, Acts of the 67th G.A. (1978). The Board of 
Supervisors shall initially set the salary of a full-time County Attorney. 
Thereafter, the County Compensation Board has jurisdiction. Pursuant 
to Home Rule, a board of supervisors may supply an additional office 
for a County Attorney outside the county seat. (Blumberg to West, 
State Representative, 3-23-79) #79-3-7 

The Honorable James C. West, State Representative: We have your 
opinion request regarding the compensation and office space of county 
attorneys. Under your facts, the County Compensation Board, in Decem
ber, 1978, recommended a salary for a full-time County Attorney. 
Thereafter, the Board of Supervisors adopted a resolution, pursuant to 
§3(2), Ch. 1119, Acts of the 67th G.A. (19'78), now §332.62(2), 1979 
Code of Iowa, establishing a full-time county attorney, and setting a 
salary for the position higher than that recommended by the compen
sation board. Based upon these facts, you ask: 

1. "Does Section 3 of House File 2164 [Ch. 1119, 67th G.A.] remove 
jurisdiction as to the determination of annual salary from the Hardin 
County Compensation Commission and place the jurisdiction as to deter
mination of the full-time County Attorney permanently within the power 
and discretion of the Board of Supervisors?" 

2. "In the event the jurisdiction is not permanently removed from 
the Compensation Commission, does the Compensation Commission re
sume jurisdiction as to determination of the salary of the full-time County 
Attorney on July 1, 1979, or in the alternative July 1, 1980?" 

Chapter 340A, 1979 Code of Iowa, established the county compensation 
board. Section 340A.6 provides that in December of each year the com
pensation board shall review the compensation of each county elective 
office, and make recommendations to the board of supervisors. The 
supervisors shall review the recommendations and determine the final 
compensation schedule, which shall not exceed the recommendation. The 
supervisors may reduce the recommended compensations. The final com
pensation schedule shall become effective on July first next following 
its adoption by the supervisors. In an earlier opinion, No. 77-4-4, we 
held that the supervisors can only accept the recommendations or reduce 
them. 

Section 3, Ch. 1119, Acts of the 67th G.A. (1978), amended Chapter 332 
of the Code by adding the following ( §332.62): 

1. "The board of supervisors may provide, by resolution at any 
regular meeting after at least fourteen days public notice, that the county 
attorney shall be a full-time county officer. The resolution shall include 
an effective date which shall not be less than sixty days from the date 
of adoption. However, if the county attorney-elect objects to the full
time status, the effective date of the change to a full-time status shall 
be delayed until January first of the year following the next general 
election at which a county attorney is elected. A resolution changing 
the status of the county attorney shall not be adopted between March 
first and the date of the general election of the year in which the county 
attorney is regularly elected as provided in section thirty-nine point 
seventeen (39.17) of the Code." 
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2. "The resolution changing the status of the county attorney shall 
state the annual salary to be paid to the full-time county attorney. Not
withstanding section three hundred forty A point six (340A.6) of the 
Code, the board of supervisors shall adopt an annual salary for the 
curmty attorney which is l>etwecn forty-five und one hundred percent of 
the annual salary received by a district court judge. [Emphasis added]. 

A reading of this amendment along- with §340A.6, leads us to the 
conclusion that initially, when the county attorney's position is made 
full-time, the supervisors, not the compensation board, have the sole 
authority to set the salary. The question is whether the supervisors 
retain the authority to set the salary to the exclusion of the compensation 
board. 

House File 2164, as it was initially introduced, concerned only assistant 
county attorneys. By way of amendment, H-5317, it was expanded to 
include full-time county attorneys. Subsection 2 of section 3 of H-5317, 
provided: 

2. Notwithstanding section three hundred forty A point six (340A.6) 
of the Code, before the effective date of the resolution changing the 
status of the county attorney the county compensation boa1·d shall hold a 
public hearing after at least fourteen days public notice to consider the 
annual salary of the county attorney and make a recommendation to the 
board of' supervisors. The board of' supervisors shall adopt an annual 
salary for the county attorney which is not more than the recommenda
tion and which is effective on the effective date of the resolution chang
ing the status of the county attorney. [Emphasis added]. 

House File 2164 was passed by the House and sent to the Senate 
with the above provision. 

The Senator further amended the bill by S-5766. That amendment 
changed subsection 2 of section 3 to read: 

2. "The resolution changing the status of the county attorney shall 
state the annual salary to be paid to the full-time county attorney. 
Notwithstanding section three hundred forty A point six (340A.6) of the 
Code, the board of supen:isors shall adopt an annual salary for the 
county attorney which is between sixty-five and one hundred percent 
of the annual salary t·eceived by a district court judge. [Emphasis 
added]. 

This amendment was adopted by the House, with the ·2Xception that 
the salary range was changed from a minimum of 65 percent to 45 
percent of a district court judge's salary. 

What we now have hefor2 us is a situation where the bill originally 
pi'Ovided that the comJ>2nsation board was to recommend the salary of 
the full-time county attcrney. However, it was later amended to its 
present form by deleting all reference to the compensation hoard. Since 
debates and full committ2e reports of the Legislature are not recorded, 
it is difficult to determin~ legislative intent. Thus, we cannot state 
with any degree of certainty the reason for the change of language 
of the relevant portion between th2 House and Senate versions. 

In Lenertz u. Municiprtl Court of City of Davenport, 219 N.W.2d 513 
(Iowa 1974), the bill there in question contained a penalty clause as 
passed by the House. The Senat~ del·eted the clause and the House 
concurred. The Court held that this legislative history showing the 
striking of the clause was an indication that the statute should not be 
construed to includ·~ it. The same could be said h·ere. The House 
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initially provided that the compensation board set the full-time county 
attorney's salary. However, that was stricken by the Senate and the 
House concurred. Thus, it could be said that the salary of the full-time 
county attorney is to be set only by the supervisors. 

Section 4 of the original bill provided that the supervisors could change 
the status back to part-time county attorney in the same manner as it set 
the status as full-tim2. It then provided that the compensation board 
shall meet and recommend a salary in the same manner as for the 
full-time county attorney. This provision was also changed by S-5766. 
That change rewrote section 4 ( §332.63) to include subsection two, which 
provided: 

"The resolution changing the status of a full-time county attorney shall 
state the annual salary to be paid to the part-time county attorney." 

What is conspicuous by its absence is any reference to §340A.6 as is 
found in §332.62. The result would then be that the supervisors set the 
county attorney's salary to the exclusion of the compensation board for 
full-time county attorneys, whereas for part-time county attorneys, the 
compensation board has jurisdiction. 

Another way of reaching this conclusion is by review of the rules of 
special versus general legislation. Section 340A.6 is general in that it 
applies to all elected county officials, and does not specifically name them. 
Section 332.62 speaks only to the full-time county attorney, and is 
therefore special. Pursuant to §4.7 of the Code, the special controls 
over the general. 

This, however, does not necessarily solve the issue. Section 340.9 
provides that the annual salary of the county attorney shall be deter
mined as provided in §340A.6. That section was not amended nor referred 
to by Chapter 1119, 67th G.A. If the above interpretation of §332.62 
is correct, then it is in direct conflict with §340.9. The special versus 
general argument can be used here in that §340.9 refers to county 
attorney!! in general, whereas as §332.62 refers only to full-time county 
attorneys. Therefore, §340.9 controls for part-time county attorneys 
while §332.62 controls for full-time county attorneys. Another way of 
addressing this is by way of application of §4.8 of the Code. There, 
if two statutes of different sessions are irreconcilable, the latest ill' date 
of enactment prevails. Thus, §332.62 would prevail. 

If the above is the correct interpretation, the result would be that the 
11alary of a full-time county attorney would be set by a different body 
than the salary of a part-time county attorney. Although such legislative 
intent is possible, we do not readily believe that such was the intent. 

By including the "notwithstanding section 340A.6" language in §332.62, 
the Legislature may have merely intended that the supervisors only 
initially set the salary. Since the compensation board only submits its 
recommendations once a year, in December, and those recommendations 
are applicable the following July, it is possible that the county attorney's 
position may become full-time before the compensation board has a 
chance to recommend a salary. Thus, this interpretation is rea11onable. 

Section 332.62 is ambiguous. Legislative intent is therefore unclear. 
However, we believe that the better reasoned approach would be that 
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the supervisors only set the salary· of a full-time county attorney 
initially. The compensation board would regain jurisdiction after that. 

Under your facts, the compensation board recommended a salary for a 
full-time county attorney. That recommendation would be effective July 
1, 1979. However, it was made prior to the time that the supervisors 
adopted the resolution required by §332.62. Although the applicable 
sections are void of any provisions affecting this type of situation, we 
believe that the salary set by the supervisors should control until such 
time following the change in status that the compensation board again 
makes its recommendations to the supervisors. In this case, that would 
be December, 1979, to become effective July 1, 1980. 

Your final question is whether the county can legally pay for office 
space for the county attorney outside the county seat. Section 332.9 
of the Code provides that the supervisors shall furnish the county offi
cers, including the county attorney, with offices at the county seat. 
Nothing in that section, nor of any other section of the Code of which 
we are aware, prohibits the supplying of an additional office outside 
the county seat. Prior to the passage of Chapter 1206, Acts of the 67th 
G.A. (1978), the answer would have been that the county could only 
supply one office, and it had to be at the county seat. However, the 
result is now different. 

Chapter 1206, Acts of the 67th G.A. (1978), is the amendment to Art. 
III of the Iowa Constitution adopted by the voters in November 1978 
and confers Home Rule on counties. That amendment provides: 

"Counties or joint-municipal corporation governments are granted 
home rule power and authority, not inconsistent with the laws of the 
general assembly, to. determine their loca~ affairs and government, 
except that they shall not have power to levy any tax unleu expressly 
authorized by the general assembly. The general assembly may provide 
for the creation and disolution of joint county-municipal corporation 
governments. The general assembly may provide for the establishment 
of charters in county or joint county-munic1pal corporation governments. 

"If the power or authority of a county conflicts with the power and 
authority of a municipal corporation, the power and authority exercised 
by a municipal corporation shall prevail within its jurisdiction. 

"The proposition or rule of law that a county or joint county-municipal 
corporation government possesses and can exercise only those powers 
granted in express words is not a part of the law of this state." 

If that amendment operates the same as that for municipalities, Art. 
Ill, §38A, Iowa Constitution, and we believe that it does, the grant of a 
specific power or duty is not necessarily a limitation any longer. Thus, 
under Home Rule, a county could provide an additional office for a county 
ntterney outside of the county seat. 

In summary, we are of the opinion that: 

1. The l>oard of supervison shall initially set the salary of a full-time 
county attorney. Thereafter, the county compensation board has juris
diction. 

2. Pursuant to Home Rule, the board of supervisors may supply an 
additional office for the eounty attorney outside of the county seat. 

131641 
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March 23, 1979 

CIVIL SERVICE; ATIORNEYS AND COUNSELORS; Sections 400.26; 
68.8; 279.37; 327C.21; 455.163; 455.166; 475.1; Iowa R. App. P. 14(f) 
(13); Iowa Court Rule 120. Use of the term 'counsel' in civil service 
trails comprehends only attorneys at law. (Salmons to Walter, State 
Representative, District 100, 3-23-79) #79-3-8 (L) 

March 26, 1979 

COUNTIES AND COUNTY OFFICERS: County Indemnification Fund. 
Sections 332.36, 332.41, Iowa Code (1979); Sections 613A.1(1), 613A.1 
(3), 613A.2, 613A.7, Iowa Code (1979). Insurance may be purchased 
by a county to protect its officers or employees from liability for 
their errors or omissions, even though the fund provides duplicating 
coverage to some extent. (Haskins to Davis, Scott County Attorney, 
3-26-79) #79-3-9 

William E. Davis, Scott County Attm·ney: You ask the written opinion 
of our office concerning the county indemnification fund (hereafter, the 
"fund") found in §332.36, Iowa Code ( 1979). That section states: 

''There is created in the office of the treasurer of state a fund to be 
known as "the county indemnification fund" to be used to indemnify 
and pay on behalf of any county officer, any township trustee and any 
deputies, assistants or employees of the county or the township, all sums 
that such officers, deputies, assistants or employees are legally obligated 
to pay because of their errors or omissions in the performance of their 
official duties, except that the first five hundred dollars of each such 
claim shall not be paid from this fund." 

We preliminarily note that no protection is provided under the fund 
to a county and its agencies as formal legal entities. Section 332.36 
authorizes indemnification only for county "officers", "deputies", "assist
ants", or "employees" and not to a county itself or any of its agencies.' 

You ask whether a county may lawfully purchase insurance to protect 
its officers or employees from liability for errors and omissions. As 
we have indicated above, no coverage is provided under the fund for a 
county or its agencies, as opposed to its officers or employees. Hence, 
insurance would still be necessary to provide protection for a county and 
its agencies as a result of the errors or omissions of its officers or 
employees, unless the county decided to self-insure. Clearly, a county 
may purchase insurance to cover itself and its agencies from liability 
arising from the errors or omissions of its employees. The question is 
whether it may purchase insurance which insures its officers or em
ployees from errors or omissions, that is, whether it may purchase 
insurance which essentially duplicates the coverage provided by the 
fund. Section 613A.7, Iowa Code (1979), authorizes a county to purchase 
insurance to cover its liability and the liability of its officers or em
ployees. That section states in relevant part: 

'The governing body of any municipality may purchase a policy of 
liability insurance insuring against all or any part of liability which 
might be incurred by such municipality or its officers, employees and 

' Of course, coverage is also provided for a township trustee, and a 
deputy, assistant, or employee of a township. But, as is true of a 
county and its agencies, as entities, a township itself would not be 
protected. 



31 

agents under the provisions of section 613A.2 and section 613A.8 and may 
similarly purchase insurance covering torts specified in section 613A.2! 

Section 613A.2, Iowa Code ( 1979), makes the county liable for the 
"torts" of its officers employees and §613A.1(3), Iowa Code (1979), 
defines the phrase "torts" to include an "error or omission." Hence, 
under Ch. 613A, a county may purchase insurance covering its officers 
or employees for liability for errors or omissions. Nothing in the par
ticular statutes pertaining to the fund precludes \he purchase of such 
insurance. 

Indeed, §332.41, Iowa Code (1979), providing that the fund shall pay 
only that amount by which any judgment against a county officer or 
employee exceeds the amount payable by reason of insurance covering 
the officer or employee, implies that the purchase of insurance to cover 
a county officer or employee for errors or omissions is proper. That 
section states: 

"If a final judgment is obtained against any elected county officer, 
any township trustee, or any deputies, assistants, or employees of the 
county or the township for an act committed subsequent to July 1, 1978, 
which is payable from the county indemnification fund, the county 
attorney shall ascertain if any insurance policy exists indemnifying 
such persons against such judgment or any part thereof. If no insurance 
exists, or if the judgment exceeds the limits of such insurance the county 
attorney shall submit a claim to the state comptroller against the county 
indemnification fund on behalf of the plaintiff to the action for the 
amount of the judgment exceeding the amount recoverable btl reason of 
such insurance. The state comptroller shall promptly issue a warrant 
payable to the plaintiff for such amount, and the treasurer of state shall 
pay the warrant. Such payment shall forever discharge such persons 
from any and all liability therefor." [Emphasis added] 

The above section makes clear that insurance may be purchased by a 
county to cover its officers or employees from liability arising from their 
errors or om1ss1ons. Otherwise, the1·e would be no need for language 
providing that the fund shall pay only that amount of a judgment which 
is in excess of any insurance. 

Hence, we conclude that insurance may be purchased by a county to 
protect its officers or employees from liability for their errors or 
omissions, even though the fund provides duplicate coverage to some 
extent. 

• The term "municipality" inCh. 613A includes a county. See 613A.1(1), 
Iowa Code (1979). 

March 26, 1979 

INSURANCE. Mutual hospital service; physical therapists. §§514.1, 
514.5, 514.8, Chs. 147, 148A, Code of Iowa, 1977. Physical therapists 
cannot be directly reimbursed for their services by either hospital or 
medical and surgical service corporations created under Chapter 514 
of the Code. (Foudree to Rush, State Senator, 3-26-79) #79-3-10(L) 
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March 26, 1979 

STATE OFFICERS AND DEPARTMENTS; RULES AND REGULA· 
TIONS: The Commission for the Blind - §§17A.3, 17A.9, 17A.ll, 
17A.19. Commission's rules describing organization do not comport 
with §17 A.3 of lAP A. Commission may elect to make decisions out
side scope of §17A.3 on ad hoc basis, but must promulgate as rules, 
with full notice and comment procedures, any statements of general 
applicability that affect the rights of the public. Commission's declar
atory ruling policy unduly isolates agency and is unreasonable under 
§17A.19. In any proceeding where an evidentiary hearing is required 
by Constitution or statute, hearing must be by hearing officer or 
member or members of Commission, §17A.ll. (Appel to Redmond, 
3-26-79) #79-3-11 

James M. Redmond*: We are in receipt of your opinion request con
cerning compliance of the Commission for the Blind with the Iowa 
Administrative Procedure Act. (IAPA), §17A et seq., Code of Iowa, 1979. 
In that letter, you ask: 

1) whether the Commission's rules adequately describe the organiza
tion and its general course and method of its operations as required by 
§17A.2 of the IAPA; 

2) whether lAP A affirmatively requires the Commission to promul
gate rules describing: 

a) the method by which it gives notice of Commission meetings and 
informs the public of tentative agendas as required by the Open Meetings 
Law, §28A.4, Code of Iowa, 1979; 

b) when minutes of Commission meetings are available for public 
inspection; 

c) the qualifications of and method of selecting a director; 

d) the circumstances under which out-of-state residents may be ad
mitted to the Commission's adjustment centers for the blind pursuant 
to §601B .. 6(12), Code of Iowa, 1977; 

e) operations of the adjustment centers generally; 

f) types of services generally available; 

g) the location, hours and services available at the Commission's 
library; 

3) whether the Commission's standing rule for declaratory rulings, 
which requires that petitioners demonstrate that lack of such ruling 
would "jeopardize petitioner's business, place the petitioner in imminent 
peril, or have a substantially detrimental effect on the public interest" 
is consistent with the IAPA; 

4) whether the IAPA allows the director of the Commission to sit 
as a hearing officer in contested cases before the Commission. 

I. 

You first ask whether Rule 1.4 of the Commission, and, by implication, 
whether any other rule of the Commission, complies with §17A.3(1)(a) 
and (b) of the Iowa Administrative Procedure Act. In our opinion, the 

• The policy of the Department of Justice will be to respond to proper 
opinion requests of state legislators who leave office while their re
quests are pending unless it is doubtful that the questions posed are of 
current public importance. In close cases, opinion requests will be 
returned to successors in office for resubmission. Those requests not 
refiled will be considered withdrawn. 
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Section 17 A.3 (1) of the Iowa Administrative Procedure Act requires 
that each agency "adopt as a rule a general description of the organiza
tion of the agency· which states the general course and method of its 
operation .... " The Iowa provision is identical to §2 of the Revised 
Model State Administrative Procedure Act. Under the original Model 
Act, descriptions of the general course and method of operations was 
required only "so far as practicable." The Revised Act, however, is more 
stringent in that it allows no such clastic escape from its mandatory 
requirements. See Uniform Laws Ann., Vol. 13 at 366-67 (1979 Supp.) 

While over 25 states have znacted the Revised Act since its adoption 
in 1961, many have not incorporated §2 as propos-2d. Hawaii, for in
stance, does not require a description of organization but only "methods 
whereby the public may obtain information or make submittals or re
quests." Haw. Rev. Stat. §91-2(a) (1). Nebraska requires only that 
"each agency shall, so far as deemed practicable, supplement its rules 
with descriptive statements of its procedures." Neb. Rev. Stat., 1943, §83-
909. A number of oth-er states have dropped the express requirement 
of general description rulemaking altogether. See e.g., Idaho Code §67-
5202, Mo. Ann. Stat. §536.010 !'f. seq. (Vernon), N.C. Gen. Stat., §150-
A-11. In Iowa, however, the legislature elected to embrace fully the 
expansive mandatory rulemaking requirements of the Revised Act. 

While we have been unable to discover authoritative case law in any 
jurisdiction construing the scope of ~2 of the Revised Act, its purposes 
are Ielatively clear. As is noled in an authoritative treatise on state 
administrative law, §:! is designed to allow the public to ascertain the 
1·espective functions and powers of each division and officer within an 
agency. The treatise writer illustrates the purpose of §2 with the 
following example: 

Within a state department of conservation, for example, there may be 
one official whose particular concern is to effect a workable accommoda
tion between the necessities of manufacturing concerns whose operations 
require the discharge of toxic wastes into rivers, and the desires of out
doorsmen that fishing should be protected. Once a manufacturer with a 
problem establishes contact with this official he is on the way toward 
working out a solution to his problem .... The publication of a descrip
tion of the agency's organization affords a practicable means of making 
it easier for the manufacturer to find the official who can help him 
discover a solution to his problem. F. Coop·er, State Administrative Law 
at 165 (1965). 

A similar gloss has be2n placed on §2 of the Revised Act as adopted 
in Iowa by Professor Arthur Bonfield. According to Bonfield, the 
purpose of the provision is to enable the public to ascertain the functions, 
powers and responsibilities of each major officer within the agency. 
When responsibiliti~s are clearly identified, members of the public at 
least have a starting point in trying- to resolve any difficulties they may 
have with an agency. A. Bonfield, The Iowa Administrative Procedure 
Act: Background, Construction, Applicability, Public Access to Agency 
Law, the Rulemaking Process, 60 Ia. L. Re1•., 731.783 (1975). 

Support for Professor's Bonfield's interpretation may be found in the 
unusually broad statement of purpose section of the lAP A. There it is 
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declared that, among othe·r things, the purpose of the Act is to "increase 
public accountability" and "increase public access to governmental in
formation," §17 A.l (2). In effectuating these goals, the Act explicitly 
directs that its provisions be given a broad construction, §17 A.23. 

Professor Bonfield's approach is also consistent with the legislative 
history of Public Information Section of the Federal Administrative 
Procedure Act, which closely parallels §2 of the Revised Act by requiring 
publication of "descriptions of [each agency's] central and field organiza
tion," and "statements of the general course and method by which [each 
agency's] functions are channeled and determined." 6 U.S.C. §602. 
Referring to these provisions, the Senate Committee noted that "the 
purpose of inclusion of material in the Federal Register is to guide the 
public in determining where and by whom decisions are made .... " S. 
Rep. No. 813, 89th Cong., 1st Sess. at 6 (1966). Similarly, the House 
Report observed that the public "would be able to find out where and by 
whom decisions are made in each Federal agency .... " H.R. Rep. No. 
1497, 89th Cong. 2d Session, p. 7 ( 1966). See also B. Menzines, J. Stein, 
and I. Greiff, Administrative Law, v. 11, (1977), §8.02; K. Davis, Ad
ministrative Law Treatise, (1978), §5.10. 

In addition to facilitating public acC'ess to administrative agencies, the 
public information section of the lAP A is also designed "to provide 
legislative oversight of powers and duties delegated to administrative 
agencies," §17 A.1 (2). By requiring published statements describing the 
general course and method of agency operation, the Act helps legislators 
determine whether the authority delegated to the agency is being exer
cised in a manner consistent with expressed or unexpressed legislative 
intent. The increased administrative openness that results from identi
fication of major decisionmakers within an agency also can help the 
legislature ferret out information relevant to the budgetary process. 

The administrative practice of many state agencies in Iowa comports 
with Professor Bonfield's gloss on §2. For instance, the Department 
of Agriculture has published a rule which describes the responsibilities 
of three major regulatory divisions and the subdivisions within each 
division. See 30 - 1.1 (159) I.A.C. Smaller state agencies, like the Arts 
Council, may not have massive divisions, but the duties and responsi
bilities of the Council and its director and other major employees are 
described in some detail. See 100-1.2 (304A) I.A.C. A quick examination 
of the administrative rules of these state agencies informs a citizen of 
"where and by whom" important decisions are made. 

The only Rule that deals directly with the organization of the Com
mission for the Blind is contained in Rule 1.5, 160 - 1.6 ( 601B) I.A.C. 
This rule states in its entirety: 

The Commission elects its own officers and employs a director and 
such assistants as are necessary to carry out its statutory function. 

As is obvious, this rule contains no description of who is doing what 
in the organization. Yet it is clear from the Commission's rules that 
somebody is making decisions. Eligibility for services "will be deter
mined" upon the presence of enumerated conditions. 160- 2.5 (601B,C). 
I.A.C. Consideration "is given" to similar benefits available to a blind 
person in determining what facilities will be provided, 160 - 4.1 ( 1) 



35 

(601B,C) I.A.C. Operators of vending facilities "will be assigned" vari
ous locations for an indefinite period of time, 160-4.1(1) (601B,C) I.A.C. 
But the rules do not indicate who makes the key decisions. 

The naked organizational description and the uninformative use of 
the passive tense to describe agency functions do not comport with the 
requirements of §17 A.3 of the Iowa Administrative Procedure Act. The 
rules simply do not give the public or the Legislature enough information 
to deal effectively with the agency. See Bonfield, supra at 783. In order 
to comply with the public information section of the lAP A, the Com
mission must promulgate rules which a) outline the division of respon
Mibility between it and the dire<·tor; h) 1-:'l'ne•·nlly dcMl'l'ihe major organi
zational division !I within the agency; and !') outlineR the duties and 
responsibilities of each major decisionmaker within the agency. See e.g. 
30-1.1 ( 159) I.A.C. (Department of Agriculture), 100-1.2 (304A) I.A.C. 
(Arts Council), 370-1.6 (96) I.A.C. Employment Security-Job Service). 

As can oo ~een by the rules of other state agencies, the requirement of 
§17 A.3 are not impossible to meet. Indeed, they are not particularly 
onerous as, in most cases, all that is required is that the agency publish 
a clear and succinct public statement of common organizational knowl
edge. But for citizens or members of the legislature without personal 
knowledge of the way an agency is run, compliance with §17A.3 can 
mean the difference between relatively quick access to the agency or a 
frustrating escapade in what may seem to be a bureaucratic labyrinth. 

B. Description of Procedures 

Other than not clearly describing decisionmakers, the rules outlining 
the procedures availabb to persons dealing with the Commission gener
ally appear adequate. It is reasonably clear how a person applies for 
services (contact specified offices and complete application form, oppor
tunity for administrative review and hearing), see 160.2.3 ( 601B) I.A.C.; 
seeks administrative review of a decision with respect to services pro
vided (written application to department head), see 160-3.3 ( 601B) 
I.A.C.; an:! obtains r·aview of revocations of certificates to operate vend
ing facilities owned by the Commission (written request to Commission 
for review by supervisor of business program, opportunity for eviden
tiary hearing, and appeal to HEW for arbitration, see 160-4 (601B,C) 
I.A. C. 

While the above cited procedur·2s are not highly detailed, the promul
gation of such general rules is within the Commission's discretion. By 
not publishing more detailed rules, however, the Commission forecloses 
the possibility of requiring highly structured participation in the ad
ministrative process by an uninformed party. 

A question could be raised concerning the lack of forms published 
in the Commission's rules. Section 17A.3(1) (b) of the lAP A requires 
that the agency promulgate rules "in~luding a des::ription of all forms 
and instructions that are to be used in dealing with the agency." Like 
so many parts of the IAPA, this section has not been authoritatively 
construed by the courts. 

The legislative history of th·:'! federal counterpart of §17A.3(1) (b) 
provides some guidance. Originally, §3(a) (2) of the federal APA 
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required publication in the Federal Register of "the nature and require
ments of forms." In ord·zr to meet the problem of "too much publication," 
this provision was amended in 19GG tu require publication of either 
"description of forms available or th2 Jllaces at which forms may be 
obtained." According to the report of the Senate Committee, the purpose 
of the change was "to eliminate the need of publishing lengthy forms." 
Sen. Rep. No. 813, 89th Cong., 1st Sess., at 6 (1965). 

The lAP A is somewhat more restrictive in that it does not allow 
agencies to simply indicate the place at which forms are available, but 
we think the use of words ''description of forms" instead of "the nature 
and requirements" of forms used in the early federal act is significant. 
The choice of the more narrow language suggests a similar concern about 
"overpublication." And, identification of a form by number or name 
adequately serves th·:! apparent purpose of the provision. As Professor 
Bonfield notes, the section is designed to eliminate" the time, bother, 
and aggravation created when, after carefully preparing and submitting 
Form A, the applicant is told he must resubmit on Form B because the 
agency requires the use of Form B in the factual context outlined in his 
original application." Bonfield supra. at 788. Identification by number, 
letter, or other designation eliminates any such problelll8. See also B. 
Mezines et. al., supra., §8.02 ( 8). 

The Commission has promulgated one rule which specifically mentions 
a form. Rule 2.3 of the Commission states that "application forms call
ing for data necessary to determine eligibility for services may be 
obtained from the Commission for the Blind, 4th and Keosauqua Way, 
Des Moines, Iowa 60309." 160-2.3 (601B) I.A.C. Such a description, 
though terse, adequately informs the public of how to proceed with the 
agency when dealing with an eligibility problem. By calling the agency 
and asking for a servict! application form, an interested party has found 
the proper door to enter the administrative prOct!ss. 

There is no mention in the Commission's rules of forms to be used in 
seeking administrative review of a decision of the Commission with 
regard to the furnishing of services, nor is there any mention of forms 
in connection with administrative review of action arising from the 
administration of the Commission's vending facility program. The rele
vant rules simply state that interested parties may file written request 
for review of agency action. 

The lAP A does not requi1'e that agencies use forms in various ad
ministrative prOct!sses. What it does require is that if forms are used, 
they must be identified in their rules so that a member of the public 
does not find that his or her request for agency consideration is de
feated because of failure to file the proper form with the agency. In 
other words, if the Commission for the Blind in fact has forms that are 
to be used in various proceedings, it must identify them and describe 
their purposes. 

II. 

You also ask whether the lAP A requires the Commission to promulgate 
rules covering a variety of subjects. While each subject you raise is 
individually analyzed below, some prefatory remarks may help clarify 
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the requirements of the IAPA. The only situations where the IAPA 
mandates that an agency promulgate rules rather than proceed on an ad 
hoc, case by case basis are described in §17(3)(1)(a) and (b). In the 
absence of express direction in the agency's enabling act or in another 
statute, proceeding by rule rather than ad hoc decisionmaking is permis
sive, not mandatory. But, whenever the agency in its discretion elects to 
adopt a statement of general applicability that implements, interprets, 
or prescribes law or policy, or that describes the organization, procedure, 
or practice requirements of the agency, the procedural rulemaking re
quirements of the lAP A must be followed. Thus, except in very narrow 
classes of cases not relevant here, §17A.6(b), the IAPA guarantees that 
interested citizens will be afforded an opportunity to have their views 
known and considered by an agency before any proposed generally 
applicable policy that affects the public hardens into final agency action. 

Neither the enabling statute of the Commission for the Blind, Chapter 
601B, Code of Iowa, 1977, nor any other Code Provision outside the 
lAP A, directs the Commission to promulgate rules in any subject area. 
Therefore, unless the subjects you mention are either within the scope 
of mandatory rulemaking provisions of the APA or have in fact been 
dealt with by the agency through policy statements of general applica
bility, the rulemaking provisions of the IAPA have no application. 

A. Notice, Agenda, and Minutes 

The Iowa Open Meetings Law expressly provides that governmental 
bodies "shall give notice of the time, date, and place of each meeting, 
its tentative agenda, in a manner reasonably calculated to apprise the 
public of that information." §28A.4, Code of Iowa, 1979. The statute 
further specifies that reasonable notice shall include advising the news 
media who have filed a request for notice and posting the notice on a 
bulletin board or other prominent place easily accessible to the public 
and the principal office, or, if no office exists, at the building in which 
the meeting is held. In addition, the Open Meetings Law requires that 
each government body keep minutes of all meetings and make the 
minutes available for public inspection. 

As a government body, see ~28A.2(l)(a), the Commission for the Blind 
must comply with the letter and spirit of the statute. Agency decision
making with respect to implementation of the Open Meetings Law, how
ever, is not within the scope of the mandtory provisions of the IAPA 
since the method of implementation does not describe the organization 
or set forth procedures available to the public. If it chooses, the Com
mission may regard the statute as its only rule, TV einer v. State Real 
Estate Con1111., 171 N. W. 2nd, 783 (Neb., 1969), and give reasonable 
notice on an ad hoc basis consist.ent with the statutory requirements. 

The IAPA, however, does require that each agency describe by rule 
"the methods by which and location where the public may obtain informa
tion or make submissions or requests." §17 A.3, Code of Iowa, 1979. 
This statutory requirement is satisfied by Rule 1.2 of the Commission 
which states that the public "may obtain information by writing, visiting 
or telephoning the Office of the Commission for the Blind, 4th and 
Keosauqua Way, Des Moines, Iowa 5030!) (515-283-2601), 160-1.2 (601B) 
I.A.C. By representing that "information" may be obtained from the 
offices of the Commission, we assume that office staff is fully advised 
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of the public posting of notice and agenda matters and the location of 
minutes and that the public can obtain such information by simply 
calling the Commission's Office. 

B. Qualifications and Methods of Selection of Director 

The Commission's Rules state that it employs a director but does not 
indicate the qualifications or methods of selecting the officer. Personnel 
decisionmaking does not arguably fall within the mandatory rule-making 
provisions of the IAPA which are exclusively concerned with general 
organization, information gathering .-and formal and informal public 
procedures. Thus, in the absence of ·Jther express statutory direction, 
the Commission for the Blind may, in its discretion, fill any vacancy 
which may occur for the directorship on an entirely ad hoc basis in the 
total absence :>f preordained rules governing the qualifications of appli
cants of the method by which applications are processed. Whether the 
increased flexibility by proceeding in an ad hoc fashion is worth the 
risk of irrational results that sometime accompany unstructured decision
making is a question for the Commission to decide. If the legislature 
becomes dissatisfied with the approach of the Commission, it may pass 
legislation either establishing qualifications and procedures for director 
selection or mandate the Commission to promulgate rules governing the 
process. 

C. Policy Toward Out-of-State Students 

Chapter 601B.12, Code of Iowa, l!l77, provides that non-residents may 
be admitted to Iowa centers for the blind if their presence would not be 
prejudicial to the interests of residents and upon such terms as "may" 
be fixed by the Commission, §601B.6(12), Code of Iowa, 1977. This 
statute does not mandate rulemaking ("may" implies a power, not a 
statutory direction, §4.1 (36) (c), the Code), and the subject is not within 
the mandatory organizational description requirements of §17 A.3. The 
Commission can, in its discretion, decide to admit out-of-state students 
on an entirely ad hoc, case by case basis, varying the terms of such 
admittance as deemed necessary by the facts and circumstances of each 
individual case, See Hicks v. Physical Therapist Examining Board, 221 
A. 2nd 712 (D.C.), A!f'd sub. nom., Schramm v. Physical Therapist 
Examining Board, 394 F 2d 972 (1967), cent. denied, 390 U.S. 987 (1968) 
(physical therapist board may consider waiver of approved school re
quirements on a case by case basis rather than through rule). 

A word of caution, however, is appropriate here. As stated above, 
the choice of whether to proceed by general rule of ad hoc decisionmaking 
is generally vested in the discretion of the agency. It is possible, how
ever, that an agency's decision to proceed on a case by case basis could 
be found to be an abuse of discretion. See NLRB v. Bell Aerospace Co., 
416 U.S. 267, 294 (1974). For instance, if many persons sought entry 
to Iowa facilities and only limited places were available, proceeding on 
an entirely ad hoc basis might be subject to attack. We do not, however, 
have sufficient information to express an opinion as to whether the 
Commission's ad hoc policy approaches the boundaries of reasonableness. 

D. Rules Governing Operation of Adjustment Centers 

You ask whether the Commission must promulgate detailed rules 
governing the operation of its adjustment center. Section 17A.2(k) 
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of the lAP A expressly exempts from rulemaking procedures statements 
concerning "students enrolled in an educational institution." While we 
do not engage in fact-finding in writing official opinions, we think it 
likely that the environment of the adjustment centers approaches that 
of an educational institution. If so, rules governing such institutions 
are not within the scope of the rulemaking provisions of the lAP A 
provided they face inward to students and do not affect the rights of the 
public. Any rules affecting the rights of the public such as those 
describing visiting hours or admissions policies are not exempt from 
rulemaking, see Bonfield, supra, at 843-44. The public is therefore 
entitled to an opportunity to comment upon them before their adoption, 
§17A.4 (1). 

E. Description of Services 

You query whether the lAP A requires the Commission to promulgate 
comprehensive and detailed rules describing services available. In par
ticular, you ask whether the Commission must promulgate a rule describ
ing its library, its location, its hours, loan policies, and availability of 
materials. 

Again, beyond what would be contained in a rule describing the 
organization which states its general course and methods of operations, 
the lAP A does not mandate rule-making outlining the substance of what 
an agency does. But, while the Commission may operate its library on an 
ad hoc basis, administrative convenience strongly suggests the existence 
of generally applicable policies, See, i.e. 560-1, I.A.C. (Library Depart
ment). Such statements, even though not crafted to comply with §17 A.3 
(1) (a) and (b), but only to further rational administration, must be 
promulgated pursuant to the rule-making procedures of the lAP A, 
§17A.4. Any agency statement of general applicability that "implements, 
interprets, or prescribes law or policy, or that describes the organization, 
procedure, or practice requirements of any agency," must run the gaunt
let of the notice and comment procedures for rule-making, outlined in the 
lAP A. Thus, if the Commission has cast its imp1·imatur on general state
ments of policy in any bulletins, manuals or interpretive documents re
lating to the public's use of library facilities or any of the subjects 
raised in your opinion request, these statements must be promulgated 
as rules, see Bonfield, supra, at 827. We are confident that upon the 
release of this opinion, the Commission will examine its files to determine 
whether any such statements exist, and will proceed to properly promul
gate them as rules according to the lAP A notice and comment procedures, 
§17A.l. 

III. 

You ask whether the Commission's standing requirements for declara
tory rulings violate the lAP A. Rule 3.2 of the Commission states, in 
relevant part: 

Any person may petition the director for a declaratory ruling when 
it is demonstrated that the lack of such ruling would substantially 
jeopardize the petitioner's business, place the petitioner in imminent 
peril, or have substantial detrimental effect on the public interest. 

The IAPA does not contain a standing requirement for declaratory 
rulings. Section 17A(9) simply states that each agency "shall provide 



40 

by rule for the filing· and prompt disposition of petitions for declaratory 
nllings as to the applicabiiity of any statutory provisions, rule or other 
written stnte1nent of law or policy decision of the agency. The question 
remains, however, whether the Commission's rule is "unreasonable, arbi
trary, capricious or characterized by an abuse of discretion or a clearly 
unwarranted exercise of discretion." §17 A.19(g). 

Declaratory rulings from an administrative agency are useful for a 
variety of reasons. The cost of declaratory ruling, of course, is much 
less than an adjuJieation. }lorcovt·r, there are situations where a person 
~eeks a declaratory ruling only for planning purposes, thereby failing 
to demonstrate an immediate legal controversy generally required for 
invocation of the judicial proc·ess, McCarl v. Fernberg, 126 N.W. 2nd 
427, 428 ( 1964). As agency functions b~ome more complex, the need 
for advance, authoritative rulings increases. 

Once again, Iowa courts have not considered the question of whether 
agency standing requirements might be sc restrictive as to be "Unreason
able, arbitrary or capricious or eharacterized by an abuse of discretion 
or a clearly unwarranted exerti,;e of discretion." §17A.19(8) (g). Pro
fessol· Bonfield, however, notes that in light of the purposes of declara
tory rulings, the IAPA is at least intended to provide members of the 
public with a means of securing binding advice "where it is necessary 
or helpful fur them to conduct their affairs in accordance with law." 
Bonfield, SII}Jill, at 812. While he noles approvingly that some agencies 
havt• defined persons entitled to declaratory relief as broadly as "any 
interested person" or "any person," he concedes that a rule might 
require a person to be "aggrieved or adversely affected" in order to 
spare the agency from expending energies on unnecessary or frivolous 
requests. 

In our view, agencies may, reasonal,ly in their discretion, adopt an 
"aggrieved or adversely affected'' declaratory standing rule if it can be 
shown that lack of such a device would subject the agency to an unwar
ranted administrative burden. But the Commission's rule goes well 
beyond such a requirement. A petitioner must demonstrate that lack of 
a ruling "would substantially jeopardize the petitioner's business" or 
''place the petitioner in imminent peril." or "have a substantial detri
mental effect on the public interest." Under this rule, a petitioner with 
a tangible business interest, but one that did not threaten financial 
disaster, could be unable to obtain a declaratory ruling. And, a user or 
potential user of the Commission's services might not be able to abtain 
a declaratory ruling regarding eligibility or service policy because of the 
lack of "imminent peril" to the petitioner. 

We have a healthy respect for the administrative burdens that result 
from requests for formalized expressions of agency policy. Indeed, 
our office issues several hundred written opinions yearly - an under
taking that requires considerable organizational time and energy. But, 
with due deference, we think the administrative benefits attributable to 
the Commission's extraordinary barrier to obtaining declaratory rulings 
cannot possibly outweigh the tremendous isolation of the Commission 
from the public that results from the policy. In our view, the rule is 
unreasonable and therefore violates §17A.19(8) (g) of the IAPA. 
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IV. 

Finally, you ask whether the director or his or her designee can make 
final decisions in contested cases on behalf of the agency. A contested 
case is a proceeding "in which the legal rights, duties, or privileges of a 
party are required by Constitution or statute to be determined by an 
agency after an opportunity for an evidentiary hearing." §17 A.2 (2). 
Since no provision of state law requires the Commission to hold evi
dentiary hearings, you are primarily referring to decisions where such 
a hearing is constitutionally required in order to comport with due 
process. This would include, for instance, an action to suspend 00' 

revoke a license where constitutionally protected property or liberty 
interests are at stake, or a decision to withdraw important government 
benefits where, by statute, rule, or pratice the recipient had more than a 
"mere expectancy" that the government would continue to provide the 
benefits. See generally, In 1·e Buffalo, 380 U.S. 544 (1968) (occupational 
licenses), Goldberg v. Kelley, 397 U.S. 254 (1970), Perry v. Sinderman, 
408 U.S. 593 (1972) (employment), Bishop v. Wood, 426 U.S. 341 (1976) 
(employment). If any action of the Commission impinges on qualified 
interests, the lAP A requires that the presiding officer at the evidentiary 
hearing be the agency, or one or more members of a multi-member 
agency, or an administrative hearing officer covered by the merit em
ployment system. §17 A.ll ( 1). In such cases, if they exist, the director 
of the Commission, or his designee, cannot properly sit as trial examiner. 

v. 
In conclusion, we find that the rules of the Commission of the Blind 

do not comport with the Iowa Administrative Procedure Act in at least 
two respects. In order to bring its rules into compliance, the Commission 
should: 

1) promulgate a rule which adequately describes the organization 
and its general course and method of operation; 

2) promulgate an amended rule which relaxes its unduly stringent 
standing requirement for declaratory rulings. 

Beyond this, the Commission should search its files and initiate notice 
and comment rulemaking proceedings for every statement of general 
applicability it has adopted that affect the rights of the public. We also 
recommend that the Commission for the Blind, like all agencies in state 
government, keep abreast of rapidly developing due process doctrine to 
insure that the agency's rules comply with the dictates of §17 A.ll of the 
lAP A. 

March 29, 1979 

M U NICIP ALITI'ES: Incompatibility - 16 U .S.C. §§1701, 1704; §362.5, 
the Code, 1979. Based upon the facts of this case a city park com
missioner cannot also occupy the position of a Youth Conservation 
Corps camp director for that city where the Park Commission has 
supervisory power over the YCC project. (Blumberg to Nystrom, 
State Senator, 3-29-79) #79-3-12 (L) 
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March 29, 1979 

TAXATION: FRANCHISE TAX: Discrimination Against Income From 
Federal &!curities. §§422.60--422.66, 422.73, Code of Iowa, 1977. The 
State of Iowa cannot lawfully discriminate against federal securities 
by establishing a tax base for franchise tax purposes requiring the 
inclusion of income from federal securities and the exclusion of income 
from Iowa securities. Were a court to declare that portion of §422.61(4) 
which discriminates against federal securities invalid, it appears likely 
a writ of mandamus could issue to compel the Department of Revenue to 
refund to a financial institution that portion of franchise tax attribut
able to income from federal securities paid within the period of limi
tations. The legislature, however, has the constitutional authority to 
amend the refund provisions with respect to the recovery of franchise 
taxes voluntarily paid. (Miller, Schantz and Griger to Palmer, 3-29-
79) #79-3-13 

Honorable William D. Palmer, State Senator: You have requested an 
opinion of the Attorney General pertaining to the Iowa franchise tax 
contained in Division V, Chapter 422, Code of Iowa, 1977. A brief 
description of the franchise tax is necessary as a preclude to placing 
your questions in appropriate context. 

The Iowa franchis-e tax statutory provisions are set forth in §§422.60 
through 422.66 of the Code. The tax is imposed upon "financial insti
tutions" as defined in §422.61 ( 1) measured by their "net incomes" as 
defined in §422.61 ( 4) for their "taxable years" as defined in §422.61 (2). 
The tax rates are set forth in §422.63. Financial institutions are not 
subject to Iowa corporation income tax. See §422.34 (1), Code of Iowa, 
1977. However, the tax base (net income), as defined in §422.61(4), 
t·eferences the computation thereof to §422.35 of the Code which defines 
"net income" for Iowa corporation income tax purposes. But, the tax 
base for Iowa franchise tax purposes differs materially from that set 
forth in §422.35. The latter statute expressly exempts from income tax 
all interest and dividends from federal securities and imposes the tax 
upon all interest and dividends from securities of any state (including 
Iowa) and political subdivisions exempt from federal income tax under 
the Internal Revenue Code of 1954. Section 422.61 (4) plainly requires, 
on the other hand, that interest and dividends from federal securities 
must be included in the tax base for franchise tax purposes and further 
requires that interest and dividends from securities of Iowa and its 
political subdivisions exempt from federal income tax must be excluded 
from the tax base. 

Based upon this background, you essentially pose two questions: (1) 
Can the State of Iowa lawfully require inclusion of income from federal 
securities in and exclusion of income from Iowa and political subdivision 
securities from the tax base, and ( 2) If the answer to the first question 
is negative, can financial institutions who have paid Iowa franchise tax 
measured by that portion of their net incomes representing income from 
federal securities obtain tax refunds from the State of Iowa. 

A federal statute prohibits the states from taxing income from federal 
securities, but provides an exception to this prohibition for "nondis
criminatory franchise taxes." 31 U.S.C. §742 provides: 

"Exemption from taxation. - All stocks, bonds, Treasury notes, and 
other obligations of the United States, shall be exempt from taxation 
by or under state or municipal or local authority. This exemption ex-
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tends to every form of taxation that would require that either the 
obligations or the interest thereon, or both, be considered, directly or 
indirectly, in the computation of the tax, except nondiscriminatory fran
chise or other nonproperty taxes in lieu thereof imposed on corporations 
and except estate taxes or inheritance taxes." (Emphasis supplied.) 

There are two sentences in 31 U.S.C. §742. The genesis of the first 
sentence can be found in 12 Stat. 346 (February 25, 1862). The United 
States Supreme Court has held that this sentence merely adopted •2Stab
Jished principles of constitutional law, which foreclose the states from 
taxing federal securities and the income therefrom, as previously estab
lished by the Court. Society for Savings v. Bowers, 1955, 349 U.S. 143, 
76 S.Ct. 607, 99 L.Ed. 950; Home Savings Bank v. City of Des Moines, 
1907, 205 U.S. 503, 27 S.Ct. 571, 51 L.Ed. 901. The second sentence in 
31 U.S.C. §742 was enacted in 195!l. Public Law 86-346, 73 Stat. 621. 
Prior to the addition of this second ~entence, which clearly allows the 
states to include in the tax base of a "nondiscriminatory franchise" tax 
income from federal securities, the first sentence did not preclude such 
nondiscriminatory inclusion in a franchise tax base. Realty Title Insur
ance Com}Jauy l'. Dirision of Tax Appeal, 1950, 338 U.S. 665, 70 S.Ct. 
413, !)4 L.Ed. 439; Wernc1· Machine Co., Inc. v. Director of Taxation, 
1956, 350 U.S. 492, 76 S.Ct. 534, 100 L.Ed. 634. Indeed, the legislative 
history of Public Law 86-346 clearly indicates that this 1959 amend
ment's purpo~e was clarification of existing- law. In 2 U.S. Code, Cong. 
and Adm. News (Senate Report and Conference Report), the reason for 
the 1959 amendment to 31 U.S.C. §742 is stated at p. 2773: 

"D. CLARIFYING EXEMPTION OF U.S. OBLIGATIONS FROM 
STATE OR LOCAL TAXATION. 

"Present law provides that obligations of the United States are to be 
exempt from taxation by or under State or local authority. The Supreme 
Court has held that this includes the exemption of interest on U.S. 
obligations from taxation by or under State or local authority. It has 
been pointed out to your committee, however, that one State has taken 
the position that the statute as now worded does not prohibit a State 
from including interest on Federal obligations in computing 'gross in
come' upon which taxable net income is determined. The bill (sec. 105) 
makes it clear that the exemption for Federal obligations extends to every 
form of taxation that would require either the obligations, or the interest 
on it, or both to be considered directly or indirectly in the computation of 
the tax, except nondiscriminatory franchise taxes (or other nondiscrimi
natory nonproperty taxes imposed in lieu thereof) on corporations and 
except estate and inheritance taxes." 

At this point, it should be noted that this legislative history of 31 
U.S.C. §742, and the language therein, would not support an argument 
that a franchise tax is "nondiscriminatory" in the even that all financial 
institutions are treated alike because they are required to include in 
franchise tax net income the income from federal securities and to ex
clude income from Iowa securities. The forbidden discrimination per
tains to .federal securities receiving rt i<'NS (ut·orablc tax treatment than 
othe1· securities. That this is so is clear from the language in 31 U.S.C. 
§742 and will be home out by the raRe law to be discussed, infra. 

In Commonwealth v. Cw·tis Pnb. Co., 1949, 363 Pa. 299, 69 A.2d 410, 
the Pennsylvania Court considered the constitutionality of the Pennsyl
vania corporate income tax which equated Pennsylvania income with the 
income required to be reported on a federal income tax return. Since 
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the federal tax laws ~xempted income from state securities and taxed 
income from federal securities, the Pennsylvania tax law had a like 
effect. The Court stated at 69 A.2rl 414: 

''If this taa· so detel'mined res11lts i11 discrimi11ation against the securi
ties of the United States it is invalid beca11se disCJ"imination by any state 
against the United States securities has 11ni/ormly been interdicted by the 
decisions of the United States Suweme Co11rf. This inhibition of all 
discrimination by one sovereignty, national or state, against the securities 
of the other is essential to the maintenance of the American system of 
duality of government. It is based on a recognition of the fact that the 
well-being of the dual sovereignties requires that neither should do any
thing that would tend to cripfle the governmental functions of the other. 
As the marketing of Federa securities is vital to the Federal govern
ment's financial soundness and as the state's well-being is promoted by 
the Federal government's well-being, state governments will not do any
thing prejudicial to that other government's well-being. The Federal 
government for like reasons will do nothing prejudicial to the state's 
well-being. Self-interest recommends this policy and the decisions of the 
United States Supreme Court require it." (Emphasis supplied.) 

From the above quoted discussion, it is clear that the foundation for 
the constitutional prohibition of discrimination against federal securities 
is grounded upon concepts of federalism and Article I, §8, C1.2 (con
gressional authority to borrow money) and Article VI, Cl.2 (Supremacy 
Clause) of the United States Constitution. 

The Court collected and discussed the cases decided by the United 
States Supreme Court with reference to permissible inclusion of income 
from federal securities in a state tax base. The Court stated at 69 A.2d 
417: 

"No case has been brought to our attention, and we have found none, 
in which the United States Supreme Court has upheld any tax imposed 
by a state if that tax discriminated either directly or indirectly against 
the securities of the United States. There is no decision of the United 
States Supreme Court which weakens in the slightest degree the mandate 
of that court as expressed in many cases that states cannot in their tax 
acts discriminate against the securities of the United States in favor of 
their own securities. The United States Supreme Court has been con
sistent and adamant in its rulings that there must be equality of treat
ment by the state imposing taxes, either direct or indirect, on the respec
tive securities of the state and nation." 

The Court found that the Pennsylvania law was facially unconstitu
tional as discriminatory against federal securities. The Court held that 
since income from Pennsylvania securities was excluded from the tax 
base, income from federal securities would also be excluded. A refund 
of taxes paid requested by the taxpayer was granted. 

In Pacific Company Ltd. 1>. Johnson, 1932, 285 U.S. 480, 52 S.Ct. 424, 
76 L.Ed. 893, the Supreme Court sustained the California franchise tax 
measured by net income which included income from federal and state 
securities. The Court stated at 285 U.S. 496: 

"As it operates to measure the tax on the corporate franchise by the 
entire net income of the corporation, without any discrimination between 
income which is exempt and that which is not, there is no infringement 
of any constitutional immunity." (Emphasis supplied.) 

In Tradesmens' National Bank ol Oklahoma v. Oklahoma Tax Commis
siml, 1940, 309 U.S. 560, 60 S.Ct. 688, 84 L.Ed. 947, the Court, in uphold-
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ing the inclusion of income from federal securities in the nondiscrimina
tory franchise tax in controversy, stated at 309 U.S. 566: 

"It has effected its purpose by including within the measure of its 
franchise tax on national banks the entire net income without respect 
to source and without discrimination against tax-exempt federal securi
ties." (Emphasis supplied.) 

It is clear that both 31 U.S.C. §742 and the United States Constitution 
prohibit a state from imposing a franchise tax which includes income 
from federal securities in and excludes income from state securities from 
the tax base. Therefore, in answer to your first question, it is our 
opinion that the State of Iowa cannot lawfully impose its franchise tax 
on that portion of financial institutions' net income which includes in
come derived from federal securities Ul> long as income from Iowa 
securities is excluded from the tax base. Thus, the legislature should 
amend §422.61 ( 4) to remove this diRcrimination against federal securi
ties. The defect in §422.61 ( 4) may he cured by including in the tax 
base income from both federal and Iowa (and political subdivision) 
securities. 

Next, your second question, namely, whether the State of Iowa must 
refund franchise tax, will be considered. At common law, taxes volun
tarily paid were not refundable in the absence of a statute authorizing 
refunds, even if such taxes were paid pursuant to a tax law subsequently 
declared unconstitutional. Kraft 1•. City of Keokuk, 1862, 14 Iowa 86; 
Slimme1· v. Chickasaw County, 1908, 140 Iowa 448, 118 N.W. 779. How
ever, there arc statutory provisions authorizing the refund of franchise 
taxes by the Department of Revenue. Section 421.6, Code of Iowa, 1977, 
directs that excess taxes received be refunded. This statute should be 
read in pari materia with §422.73, Code of Iowa, 1977, which is incorpo
rated by reference as applicable to Iowa franchise tax pursuant to 
§422.66. Section 422.73 of the 1977 Code is applicable for tax years 
ending on or before December 31, 1978.' Section 422.73 provides: 

"If it shall appear that, as a result of mistake, an amount of tax, 
penalty, or interest has been paid which was not due under the provisions 
of this chapter, then such amount shall be credited against any tax due, 
or to become due, under this chapter from the person who made the 
erroneous payment, or such amount shall be refunded to such person by 
the department. No claim for refund or credit that has not been filed 
with the department within five years after the tax payment upon which 
a refund or credit is claimed became due, or one year after such tax 
payment was made, whichever time is the later, shall be allowed by the 
director. Notwithstanding the period of limitation specified, the tax
payer shall have six months from the day of final disposition of any 
income tax controversy between the taxpayer and the internal revenue 
service with respect to the particular tax year or years to claim an in
come tax refund or credit, provided the taxpayer has notified the depart
ment of revenue of the existence of said income tax controversy within 
the five-year limitation period." 

In Morrison-Kwtdsen Co. v. State Tax Commission, 1950, 242 Iowa 33, 
44 N.W.2d 449, 41 A.L.R.2d 523, the Iowa Supreme Court construed 
§422.73 to require refund of use taxes paid, by reason of a mistake of 

1 Chapter 1140, Acts of 67th G.A., 1978 Session amended §422.73 of the 
Code for tax years ending on or after January 1, 1979. Such amend
ments have no effect upon the conclusions reached in this opinion. 
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law, in interpretation of the use tax statutes, and held the taxpayer could 
bring an action in mandamus to compel the State to refund the taxes 
erroneously or illegally paid. The Court stated at 242 Iowa 44: 

"Sections 422.66 [§422.73), 422.67 [§422.74, Code of Iowa, 1977] are 
much like section 445.60, pertaining to ordinary property taxes, which 
reads, 'The board of supervisors shall direct the treasurer to refund to 
the taxpayer any tax or portion thereof found to have been erroneously 
or illegally exacted or paid'-'*'''.' Because of this statute we have uni
formly held mandamus lies to compel the refund of taxes erroneously 
or illegally paid even though payment was voluntary. Jewett Realty Co. 
v. Board of Supervisors, 239 Iowa 988., 995, 33 N.W.2d 377, 381, 382, and 
citations; Eyerly v. Jasper County, 72 Iowa 149, 33 N.W. 609. 

"Sections 8613.3, Code of 1939 (now 505.11, Code of 1950), providing 
for refund of taxes paid by insurance companies, states: 'Whenever it 
appears to the satisfaction of the commissioner of insurance that because 
of error, mistake, or erroneous interpretation of statute that [an] * .. in
surance corporation has paid***taxes'''*'''in excess of the amount legally 
chargeable against it, the commissioner''"'"'' shall have power to refund 
to such corporation any such excess'''*'''.' By virtue of this statute we 
have held mandamus lies to compel the refund of taxes erroneously paid 
whether or not such payment was voluntary. Lincoln National L. Ins. 

Co. v. Fischer, 235 Iowa 506, 17 N.W.2d 273. 

"See also Craig v. Security Producing & Refining Co., 189 Ky. 565, 
225 S.W. 729, from which we quote with approval in the Lincoln National 
L. Ins. Co. case (at page 515 of 235 Iowa, page 277 of 17 N.W.2d) ; Craig 
v. Frankfort Distilling Co., 189 Ky. 616, 225 S.W. 731." 

The Court concluded at 242 Iowa 45-6: 

"As previously indicated it is the rule in this state by virtue of Code 
section 445.60 that mandamus lies to compel the refund of property 
taxes 'erroneously or illegally exacted or paid' notwithstanding the tax
payer's failure to pursue the administrative remedy of complaint to the 
board of review and, if relief is denied, appeal to the district court. Such 
administrative remedy is not exclusive where taxes were 'erroneously or 
illegally exacted or paid.' See Charles Hewitt & Sons Co. v. Keller, 223 
Iowa 1372, 1378, 1379, 275 N.W. 94, and citations; Griswold Land & 
Credit Co. v. County of Calhoun, 198 Iowa 1240, 1245, 201 N.W. 11; 
Commercial National Bk. v. Board of Supervisors, supra, 168 Iowa 501, 
504, 150 N.W. 704, Ann. Cas. 1916C 227." 

The Court reaffirmed its decision in Morrison-Knudsen in the case of 
Allis-Chalmers Mfg. Co. v. State Tax Commission, 1958, 250 Iowa 198, 
92 N.W.2d 129. 

In Morrison-Knudsen, the Court considered the provisions of §422.73 
to be "much like" §445.60, Code of Iowa. The Court also cited several 
cases which are significant for purposes of resolving the question you 
posed. In Lincoln National L. Ins. Co. v. Fischer, 1945, 235 Iowa 506, 
515, 17 N.W.2d 273, 277, the Court stated: 

"However, looking at the situation from the standpoint of the history 
and purpose of the statute, also that relating to justice and fair dealing, 
we find ourselves unable to see why a state or an individual should be 
permitted to hold property to which the holder has neither legal nor 
moral claim. Where a state secuTes money paid to it as taxes under the 
erroneous or mistaken belief that it was owing, and it refuses to refund, 
it would be a travesty upon justice to deny the one justly entitled 
thereto the right to recover.'' 

In Craig v. Security Producting & Refining Co., 1920, 189 Ky. 565, 
225 S.W. 729, the Kentucky Court stated that the purpose of the refund 
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statute involved in that case was to "secure the return of all money paid 
into the treasury as taxes by taxpayers through mistake, inadvertence, 
misapprehension of the law, or under void or unenforceable statutes." 
189 Ky. 568. This language was quoted with approval in the Lincoln 
National L. Ins. Co. case and was referred to by the Iowa Court in 
Morrison-Knudsen. 242 Iowa 44. 

In both Morrison-Knudsen and Allis Chalmers Mfg. Co., the Iowa 
Court cited, as authority to compel tax refunds by mandamus to secure 
rights given to taxpayers in §422.73, the case of Commercial National 
Bank v. Board of Supervisors, 1915, 168 Iowa 501, 150 N.W. 704. In 
this case, a taxpayer sued for refund under §445.60 of taxes levied and 
paid under a statute subsequently declared unconstitutional by the Iowa 
Supreme Court. The Court stated at 168 Iowa 504: 

"The taxes were voluntarily paid as contended, but this furnishes no 
objection to refunding under this statute. (citations omitted) 

"Nor is there anything in the argument that the decision declaring 
the taxing statute invalid should not operate retroactively. The statute 
was as vulnerable when enacted as when denounced as void in the 
First National Bank of Estherville v. City Council of Estherville, supra, 
and nothing can be found in State v. O'Neill, 147 Iowa 513, to the con
trary. That the statute, though at all times void, had been unassailed 
up to that time dces not render th·e previous exactions any the less 
illegal, buy may excuse the plaintiff in acquiescing therein." 

The Court continued at 168 Iowa 505: 

"Counsel argue that inasmuch as the taxes were paid under mistake 
of law, the suit cannot he maiutuinl!d. Thut thi!! iH the gm1eral rule 
goes without saying. Ahlers v. City of Estherville, 130 Iowa 272. But 
Sec. 1417 of the Code heretofore quoted expressly declares that if illegally 
or erroneously exacted or paid, the treasurer shall be directed to refund. 
Surely if the assessment of the property and levy of taxes thereon was 
contrary to law, because not authorized by valid statute, the exaction 
of the taxes so levied would be illegal, and so regardless of the view 
thereof entertained by public officers." 

Finally, the Court rejected the argument that because the taxpayer 
had voluntarily paid the invalid tax, it was estopped to question the 
legality of such tax. The Court stated at 168 Iowa 507: 

"We are of the opinion that as the property was not taxable the 
doctrine of estoppel ought not to be applied." 

Section 422.73 stat·es, in relevant part, that tax refunds are warranted 
when "as a result of mistake ... tax ... has been paid which was not 
due under the provisions of this chapter ... " The Iowa Supreme Court 
has interpreted this statute to authorize refunds when taxes are paid 
as a result of a mistake of law. Morrison-Knudsen Co. v. State Tax 
Commission, 1950, 242 Iowa 33, 44 N.W.2d 449, 41 A.L.R.2d 523. When 
taxes are paid pursuant to an invalid statutory provision, such payments 
are made as a result of a mistake of law. Commercial National Rank ·v. 
Hoard of Supervisors, 1915, 168 Iowa 501, 150 N.W. 704. Moreover, 
once a court declares a statutory provison invalid, such provision ceases 
to exist as if it had never been ·~nacted. Security Sav. Bank v. Connell, 
1924, 198 Iowa 564, 200 N.W. 8. Therefore, if the requirement in §422.61 
( 4) that federal securities' income not be deducted is excised from the 
statute as invalid because income from Iowa securities is deductible, 
such a requirement, from the date of enactment of the franchise tax, 
would not be considered as a part of the franchise tax Jaw. Consequently, 
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franchise tax paid on income from federal securities would constitute 
"tax paid which was not due under the provisions of this chapter." Thus, 
it appears likely that §422. 73 of the Code, on its face, applies to authorize 
refunds of tax paid under a statute declared to be invalid by a court. 

Where a state statute discriminates against federal securities, the 
taxpayer is entitled to deduct the discriminated securities or income 
therefrom from the tax base to cure the discriminatory effect of the tax. 
Schuylkill Trust Co. !'. Pennsyh·ania, 1935, 296 U.S. 113, 56 S.Ct. 31, 80 
L.Ed. 91; Commonu·ealth v. C'1•rfis Pub. Co., 1949, 363 Pa. 299, 69 A.2d 
410; Peter Kiewit Sons' Co. 1·. Dong/as County, 1955, 161 Neb. 93, 72 
N.W.2d 415. 

Although an argument can be constrmted that this precedent should 
not be applied to refunds of the particular tax in question, it appears 
likely that Iowa franchise taxes voluntarily paid by financial institutions 
may be recovered back by them under the provisions of §422.73 with due 
regard to the time limitations therein for claiming refunds. But, since 
the basis of the refund claim would be the alleged facial invalidity of 
§422.61 ( 4) provisions that income from federal securities be taxed while 
income from Iowa securities was not, then a further question is presented 
as to whether the Department of Revenu·z has the authority, at this time, 
to pay such refund claims in light of the fact that no court has judicially 
pronounced any portion of the Iowa franchise tax law invalid. 

In 16 Am.Jur.2d Constitutional Law sl04, it is stated at p. 288: 

"It has been stated that the right to declare an act unconstitutional is 
purely a judicial power and cannot be exercised by the officers of the 
executive department under the guise of the observance of their oath of 
office to support the Constitution. The oath of office 'to obey the 
Constitution' means to obey the Constitution, not as the officer decides, 
but as judicially determined, for since every law found on the statute 
books is presumptively constitutional until declared otherwise by the 
court, an officer of the executive department of the government has 
no right or power to declare an act of the legislature to be unconstitu
tional or to raise the question of its constitutionality without showinf, 
that he will be injured in person, property, or rights by its enforcement. ' 

The above quoted statement is also the rule in Iowa as adopted by the 
Iowa Supreme Court. See Board of Sup'rs of Linn County v. Dept. of 
Revenue, 1978, Iowa, 263 N.W.2d 227, 234. Furthermore, the Department 
of Revenue, which must administer the Iowa franchise tax, lacks the 
power to provide for an administrative remedy to resolve the question 
of the facial constitutionality of statutes. Matters v. City of Ames, 1974, 
Iowa, 219 N.W.2d 718, 719. 

In our opinion, the Iowa franchise tax requirement in §422.61(4) that 
income from federal securities be included in and income from Iowa 
securities be excluded from the tax base is invalid and we believe that 
the Iowa Supreme Court and the United States Supreme Court would 
so hold. We are also of the opinion that the voluntary payments by 
financial institutions of franchise tax on income from federal securities 
would not estop these institutions from bringing suit against the Depart
ment of Revenue to have a court declare such taxation invalid and 
illegal and to authorize the deduction of income from federal securities 
from the tax base as long as income from Iowa securities is also deducti
ble. In the event that such suit would be successful, the court could 
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issue a writ of mandamus compelling the Department of Revenue to 
refund the illegal taxes collected by the Department within the time 
periods set forth in §422.73.' Commercial National Bank v. Board of 
Supervisors, supra. Indeed, it would not be irrelevant to point out that 
the United States Supreme Court approved a recovery of taxes unconsti
tutionally imposed upon interest from federal securities where the securi
ties were issued in 1917 and the lawsuit to recover the taxes paid was 
commenced in 1924. Miller v. Milwaukee, 1927, 272 U.S. 713, 47 S.Ct. 
280, 71 L.Ed. 487. 

In our opinion, then, the State of Iowa is potentially liable to financial 
institutions for refunds of franchise taxes voluntarily paid during the 
period of limitations. We would add, however, that should it choose to 
do so, the legislature may take appropriate action to curtail or eliminate 
the statutorily-created opportunity to seek a refund. Such action would 
be based upon solid legal precedent. 

In People 11. Lindheimer, 1939, 371 Ill. 367, 21 N.E.2d 318, 124 A.L.R. 
1472, app. dismissed, 308 U.S. 505, 60 S.Ct. 111, 84 L.Ed. 432, the Illinois 
legislature repooled' a prior statute entitling property taxpayers to 
refunds of excess taxes paid on over-assessed property. Petitions seeking 
refunds were filed prior to the repeal of the refund statute. The Illinois 
Supreme Court determined that the repeal operated retrospectively and 
rejected a claim that as so applied the repeal unconstitutionally impaired 
vested rights. 

Similarly, in Southern Service Co. v. Los Angeles County, 1940, 15 

Ca1.2d 1, 97 P.2d 963, app. dismissed, 310 U.S. 610, 60 S.Ct. 979, 84 L.Ed. 
1388, the California legislature ·:!nacted a statute prohibiting the refund 
of taxes voluntarily paid but claimed to be illegal due to ·:!rrors in setting 
property tax rates. The California Supreme Court applied this prohibi
tion to a claim for refund pending at the time of its enactment, stating 
in response to a constitutional challenge: 

"In the case before us, therefore, the legislature was acting within its 
constitutional powers when it withdrew the right to a refund of such 
illegal taxes and cut off the remedy by action including all pending 
actions, saving only the common law right to a refund of taxes involun
tarily paid." 

See also Fulton Bag & Cotton Mills 11. Williams, 1956, 212 Ga. 783, 95 
S.E.2d 848. 

Thus, although in some situations retrospective legislation is fraught 
with constitutional difficulties, this is not one of them. The opportunity 
to receive a refund for taxes voluntarily paid pursuant to an illegal tax 

' According to information provided to us by the Department of Revenue, 
such refund claims could be substantial. About seventy percent (70%) 
of franchise tax revenue is attributable to inclusion of income from 
federal securities in the tax base. Revenue Department statistics dis
close that for the years 1978, 1977, 1976, 1975, and 1974, franchise tax 
collections were $10,329,633.84, $9,436,681.79, $6,700,237.73, $7,300,072.89, 
and $6,421,190.06 respectively. These figures indicate that, for the past 
five years, $40,187,816.31 franchise tax revenue has been collected. In 
the event that approximately seventy percent (70%) of it was illegally 
collected, about $28,100,000, exclusive of interest, is potentially refund
able pursuant to the provisions of §422.73. 
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law is entirely a creature of statute. Refund statutes have not been 
characterized as creating contract or vested property rights, but rather 
have been characterized as remedial in nature. Although a constitutional 
challenge to legislation curtailing or eliminating the opportunity for 
franchise tax refunds might be brought in reliance upon Article I, §10, 
and the Fourteenth Amendment to the United States Constitution, and 
upon Article I, §§9 and 21 of the Iowa Constitution, in our judgment 
such a challenge would be rejected by the Supreme Courts of Iowa and 
the United States. See Shiner v. Jacobs, 1883, 62 Iowa 392, 17 N.W. 613; 
Miller v. Hagemann, 1901, 114 Iowa 195, 86 N.W. 281; and State ex rel. 
Turner v. Limbrecht, 1976, Iowa, 246 N.W.2d 330. See generally, 
J, Nowak, R. Rotunda, and J. Young, Constitutional Law, pp. 419-437 
(1978). 

Nor would any significant inequity appear to arise from eliminating 
the opportunity for a refund in these circumstances. As previously 
noted, the constitutional doctrine upon which rests our conclusion that the 
Iowa franchise tax is presently unconstitutional is grounded solely in a 
concern for protecting federal securities from being marketed at a com
petitive disadvantage. If any injury has occurred during the period this 
tax has been enacted, it has been to the federal government and not to 
the financial institutions. No discrimination among financial institutions 
has occurred and they do not appear to have been treated unfairly com
pared to other business organizations. Indeed, it might well be argued 
that refunds of these franchise taxes would be in the nature of a 
"windfall" to financial institutions, insofar as it may be assumed that 
the legislature would have responded to a holding of unconstitutionality 
by enactment of a constitutional form of taxation with equivalent effec
tive rates. 

In summary, in our opinion, the State of Iowa cannot lawfully discrimi
nate against federal securities by establishing a tax base for franchise 
tax purposes requiring the inclusion of income from federal securities 
and the exclusion of income from Iowa securities. Were a court to 
declare that portion of §422.61 ( 4) which discriminates against federal 
securities invalid, it appears likely a writ of mandamus could issue to 
compel the Department of Revenue to refund to a financial institution 
that portion of franchise tax attributable to income from federal securi
ties paid within the period of limitations. The legislature, however, has 
the constitutional authority to amend the refund provisions with respect 
to the recovery of franchise taxes voluntarily paid. 

April 2, 1979 

VETERANS MEMORIAL COMMISSIONS: Method of Appointing Com
missions: §37.10, Code of Iowa, 1977. The authority of the commission
ers of veterans memorial buildings and monuments selected pursuant 
to §37.10 has been undermined by the Iowa Supreme Court in Gamel 
v. Veterans Memorial Auditorium Commission. County boards of super
visors or city councils should invoke §37.14 and appoint successor com
missioners after implementing fair and neutral selection procedures. 
(Bennett to Howell, House of Representatives, 4-2-79) #79-4-1(L) 

April 2, 1979 

POLITICAL SUBDIVISIONS: Funds of Chapter 28E Entities- §§28E.2, 
28E.3, 28E.7, and 453.1, the Code 1979. Funds held by a separate en
tity established pursuant to Ch. 28E are not generally subject to 
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§453.1. However, if those funds are held by any of the officials listed 
in §453.1, then that section is applicable. (Blumberg to Menke, State 
Representative, 4-2-79) #79-4-2 (L) 

April 3, 1979 

STATE OFFICERS AND DEPARTMENTS: Commission on the Aging 
and Area Agencies on the Aging, their fiscal relationship and rate of 
reimbursement for mileage and travel. 42 U. S. C. §3001 et. seq., 42 
U. S. C. §3024; 42 U. S. C. §3045 et. seq.; 42 U. S. C. §3045a (c) ; 45 
C. F. R. §909.42(a) (1); 45 C. F. R. §909.43; Chapter 249B, 1979 Code 
of Iowa; §§18.117, 25A.2(3), 1979 Code of Iowa; §20, Iowa Adminis
trative Code; Area Agencies on Aging are subject to the direct super
vision and control of the State Commission on Aging. The Commission 
on the Aging is vested with the authority to receive all funds on behalf 
of the Area Agencies. Distribution of funds to Area Agencies is solely 
through the Commission on the Aging, after the approval by the Com
mission of the Area Agency's area plan. The Area Agencies are bound 
by the fiscal policy as formulated by the Commission on the Aging. 
The Area Agencies are further bound by the uniform standards set 
for state employees with respect to mileage reimbursements. Area 
Agencies may reimburse clients for mileage for transportation services 
provided to conduct the "Nutrition Program for the Elderly". Such 
reimbursements must also conform to the uniform standards set for 
state employees. (McDonald to Odell McGhee, Legal Services Develop
er, Commission on the Aging, 4-3-79) #79-4-3(L) 

April 3, 1979 

COUNTIES: Incompatibility - §§137.4, 137.6, 137.20, 174.13, 174.14, 
174.15, 174.17 and 174.19, the Code, 1979. A member of a county board 
of supervisors cannot simultaneously occupy the position of member 
of the county board of health or county fair board. (Blumberg to 
Frisk, Harrison County Attorney, 4-3-79) #79-4-4 (L) 

April 3, 1979 

JUDICIAL MAGISTRATES; IPERS; Iowa Code Sections 97B.41(3)(b) 
( 6) ; 97B.42; 97B.45; 97B.46; 97B.4 7; 97B.52; 97B.53 ( 1), ( 2), ( 7) ; 
602.50; 602.58; House File 582, 67th G.A., §§5, 6. A judicial magistrate 
choosing IPERS membership may not voluntarily withdraw from 
IPERS for personal reasons. (Salmons to Longnecker, Administrator, 
State Retirement Systems, 4-3-79) #79-4-5 (L) 

April 4, 1979 

STATE OFFICERS AND DEPARTMENTS: Secretary of State and Iowa 
Search, Inc., Article III, 31; 554.9407(3), §18.8, 68A.3, Code of Iowa, 
1979; O.A.G., 1978, #78-10-13 (Haesemerer to Synhorst). Article III, 
§31, Constitution of Iowa, does not require a two-thirds vote of each 
branch of the General Assembly for approval of the appropriation for 
the Secretary of State. The relationship of the office of the Secretary 
of State and Iowa Search, Inc. is not in violation of Constitution or law. 
Such relationship serves a public purpose, not a private purpose. 
(Schantz & McDonald to Miller, State Senator, 4-5-79) #79-4-6 

The Honorable Charles P. Miller, State Senator: You have requested 
an opinion of the Attorney General with respect to the relationship 
between the office of the Secretary of State and Iowa Search, Inc., a 
private firm for which desk space is allocated within the office of the 
Secretary of State. Specifically, you have asked: 

1. Does Article III, section 31, Constitution of Iowa, require a two
thirds vote of the legislature on the appropriation for the Secretary of 
State's office? 
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2. Would a two-thirds vote on a general state appropriations bill ful
fill the Constitutional requirelru!nt or would a separate vote have to be 
taken on the Secretary's appropriation or a part thereof? 

3. Are there other Constitutional or statutory requirements which 
need to be met if the relationship is to continue? 

I. 

The background to the legal questions you pose is somewhat involved. 
Iowa Search, Inc., is a private corporation to which the Secretary of State 
has allocated desk space in the office of the Secretary of State for the 
purpose of facilitating its search of public records. A rental charge of 
$25 per month is apparently assessed, and Iowa Search pays for the cost 
of its telephone servi~e. Some members of the legislature have believed 
that the relationship between Iowa Search and the Secretary of State's 
office was unwise, if not unlawful, and in 1976, the General Assembly 
passed a bill that would have terminated the relationship and required 
the Secretary of State to provide similar services. Governor Robert D. 
Ray, however, vetoed the measure, stating his view that Iowa Search 
provided effective service at a cost lower than if the Secretary of State 
supplied similar services. 

On September 8, 1978, a complaint was filed with the Citizen Aide/ 
Ombudsman's Office questioning the arrangement and the office began 
an investigation. On October 26, 1978, the Citizen's Aide/Ombudsman 
Office sent a draft of a critical report to the Secretary of State, among 
others, for comment. The Citizen's Aide/Ombudsman report found, among 
other things, that the relationship violated §18.8 of the Code of Iowa 
which provides that "official apartments shall be used only for the 
purpose of conducting the business of state." On October 27, 1978, the 
Secretary of State requested an Attorney General's opinion on the legal
ity of Iowa Search's relationship with his office. On October 30, 1978, 
the Attorney General's office issued an ·Jpinion upholding the practice, 
O.A.G. 1978, #78-10-13, and the Secretary of State included a copy of 
the opinion with his comments in response to the Citizen Aide/Ombuds
man report. Shortly thereafter, the Citizen Aide/Ombudsman released 
its final report, which hewed to its original position notwithstanding the 
opinion of the Attorney General. The propriety of Iowa Search's position 
became a campaign issue in the race for Secretary of State in the laat 
week before the November election. 

We express no view as to whether the relationship is cost-effective or 
whether it represents sound public policy. The role of this office in re
viewing the matter is strictly limited to the legality of the relationship. 
Even in this context, our role is further confined by the presence of an 
existing Attorney General's opinion covering aspects of the controversy. 
Our policy, announced when this office refused to overrule a previous 
Attorney General's opinion construing Iowa's bribery laws, is to decline 
to disturb previous rulings unless they are clearly erroneous. 

You ask whether the relationship between Iowa Search and the Secre
tary of State's office violates Article III, section 31 of the Iowa Consti
tution or any other constitutional or statutory provision. Because this 
office, like the courts, will seek to avoid constitutional dispositions when 
nonconstitutional grounds are available, we first examine relevant statu
tory provisions. 
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II. 

The most important statute that is arguably contravened by the Iowa 
Search relationship with the Secretary of State's office is §18.8, Code of 
Iowa, 1979. This provision states, in relevant part: 

"official apartments shall be used only for the purpose of conducting the 
business of state." 

The Citizen's Aide/Ombudsman report found that "this language clear
ly prohibits a private corporation from operating in state apartments." 
The previous Attorney General's opinion, however, found that §18.8 was 
a general statute preempted by §554.9407 and §68A.3 of the Code. Section 
554.9407 ( 3) generally authorizes the allocation of suitable space "for the 
preparation of written summaries and the provision of telephone service 
by those persons deemed by the Secretary of State ... to have a legiti
mate interest in regular examination of the Secretary of State's public 
files." §554.9407(3). Section 68A.3 provides that the lawful custodian of 
records "shall provide a suitable place" for examination and copying of 
vublic records. The Attorney General's opinion further noted that even 
if these provisions were not special statutes preempting the general terms 
of §18.8, no violation of this statute occurred because "the granting of 
space to Iowa Search is in furtherance of the business of the state and 
in the public interest." 

We do not find the general/specific analysis convincing. The principle 
that special statutes preempt general statutes applies only when the 
special statute is irreconcilable with the general statute. But the present 
statutory provisions are not irreconcilable. Sections 554.9407(3) and 
§68A.3 can rationally be interpreted as simply guaranteeing the right of 
individuals to have access to space as needed to examine records of 
personal interest to them. These statutes do not necessarily authorize a 
private corporation to have permanent space provided for its profit
making activities in apparent contradiction to §18.8. 

At the same time, however, we think §554.9407(3) and §68A.3 lend 
credence to the earlier opinion's view that "the granting of space to 
Iowa Search is in furtherance of the business of state." These open access 
and space-providing statutes clearly suggest that the state has an interest 
in making the information involved readily available to the public. The 
previous Attorney General's opinion concluded that the state's business 
can be conducted by private business if it fulfills a public purpose. The 
Citizen's Aide/Ombudsman view seems to be that state business can be 
conducted only by state employees. 

Whatever conclusion we mi&'ht have ori&'inally reached, we do not 
believe the previous Attorney General's opinion ia clearly erroneous. 
There are no judicial decisions construing §18.8 which undercut the in
terpretation, and it is not unreasonable to assume that, at least under 
some circumstances, the business of the public may be performed by 
private persons. We therefore decline to reverse the previous position 
of the Attorney General that §18.8 has not been violated by the relation
ship. 

The only other statutory prov1s1on that might be implicated by the 
Iowa Search/Secretary of State relationship is the Iowa Competition 
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Law, §663, et. seq., Code of Iowa, 1979. We understand, however, that 
Iowa Search does not have exclusive control of the records or available 
space in the Secretary of State's Office. Thus, we assume that a hypo
thetical corporation, wishing to provide a similar service to its clients, 
could enter the market on the same tenns as that of Iowa Search. As long 
as the policies of the Secretary of State's office do not tip the competitive 
scales in favor of Iowa Search, no violation of the Competition Law is 
present. 

III. 

Ar·ticle III, section 31, Constitution of Iowa, provides: 

" ... no public money or property shall be appropriated for local, or 
private purposes, unless such appropriations, compensation, . or claim be 
allowed by two thirds of the members elected to each branch of the 
General Assembly." 

The previous Attorney General's opinion, while not directly considering 
the applicability of this provision, found no constitutional infinnity in 
the Iowa Search relationship with the Secretary of State's office. The 
opinion observed that profit making newspapers, wire services, and tele
vision and radio Btations have been furnished desks and telephones in the 
legislative chambers for their exclusive use without charge. In addition, 
the opinion noted that food services are furnished by private concession
aires utilizing significant amounts of space in "official apartments." 
These uses of official apartments, according to the prior opinion, were 
justified because they furthered the business of the state. 

We do not find this approach clearly erroneous. Where a public purpose 
is served by the use of the space, something more than a private gratuity 
or a charity is involved. See O.A.G. 1936, p. 139 (Senate cannot sell 
chairs to individual Senators at nominal price). We also believe that in 
interpreting shadowy areas of constitutional law, past custom, and usage, 
though not necessarily determinative, are entitled to consideration. 

We want to repeat that this office takes no view as to the desirability 
of the relationship between Iowa Search Inc. and the Secretary of State's 
office. Indeed, policy questions frequently are raised whenever a company 
which is making a profit charges the public for services that could be 
provided by government personnel. The determination of whether the 
policy is sound, however, rests with the Secretary of State, who in his 
discretion has sanctioned the arrangement, and with the Governor and 
the members of the General Assembly, who as participants in the legisla
tive process generally have the power to limit the Secretary's range of 
permissible action. 

In sum, we decline to reverse the previous holding of the Attorney 
General that the Iowa Search/Secretary of State relationship does not 
violate any statutory or constitutional requirements. 

April 6, 1979 

COUNTY HOME RULE AMENDMENT: General import of said amend
ment on State-County legal relationship and its effect on pending 
legislation. Ch. 1206, Acts of the 67th General Assembly (1978), Article 
III [Sec. 39A] of the Iowa Constitution; H.F. 121; H.F. 68, §668.62, 
Code of Iowa (1979). With the passage and adoption of the County 
Home Rule Amendment, Article III (§39A) of the Iowa Constitution, 
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the counties have been emancipated from the restrictions of the Dillon 
Rule as of November 7, 1978, and are now free to exercise and deter
mine their local affairs and government without the necessity of ex
press state legislation. The County Home Rule Amendment contains 
four basic limitations within itself. First, counties have no power what
soever to levy any tax unless expressly authorized by the General 
Assembly. Second, in the event the power or authority of a county 
conflicts with that of a municipal corporation, a municipal corporation's 
power and authority prevails within its jurisdiction. Third, the home 
rule power exercised by a county cannot be "inconsistent with the laws 
of the General Assembly." Fourth, home rule power can only be 
exercised for local or county affairs and not state affairs. Based on 
the language of the County Home Rule Amendment and the Iowa Su
preme Court's review of the similar Muncipal Home Rule Amendment, 
the four limitations should be narrowly construed. Conversely, county's 
powers should be broadly construed and subject to liberal interpretation 
absent express statutory conflict. The Iowa Legislature may, in its own 
discretion, promulgate a county home rule act or county code similar 
to the city home rule act or city code, whereby it defines and restruc
tures its relationship with counties. (Miller and Hagen to Representa
tives Danker, Binneboese, Hullinger and Hansen, 4-6-79) #79-4-7 

The Honorable Arlyn Danker, The Honorable Don Binneboese, The 
Honorable Arlo Hullinger, The Honorable lngwer Hansen, State Repre
sentatives: We are in receipt of your letters dated February 12, 1979, 
generally asking our interpretation of the recently enacted County Home 
Rule Amendment, Chapter 1206, Acts of the 67th General Assembly, 1978, 
Article III, §39A, of the Iowa Constitution and specifically asking wheth
er the County Home Rule Amendment eliminates the necessity of enabling 
legislation in various areas. We initially respond to your more general 
inquiries and use that analysis as the framework for specific interpreta
tion of the County Home Rule Amendment's application to the proposed 
bills submitted. 

I. 

In Representative Danker's, Binneboese's, and Hullinger's letter of 
February 12, 1979, the following questions are posed: 

The basic question is how counties should interpret the existing Code 
and how much autonomous decision-making authority they have immedi
ately. 

The second question is whether legislative action continues to be neces
sary to permit counties to undertake specific actions ... 

Can a county now take an action in an area that is not specifically 
addressed by the Code? In cases where the general subject matter is 
discussed in the Code but the specific action or procedure that the 
county desires to undertake is not prohibited, is the county's action 
limited to what is prescribed by the Code? To what extent, if any, can 
the counties immediately begin to utilize the reversal of the Dillon Rule 
provided in the County Home Rule Amendment? 

THE COUNTY HOME RULE AMENDMENT 

The County Home Rule Amendment was adopted and agreed to by the 
Sixty-sixth General Assembly, published and then_ adopted and agreed 
to by the Sixty-seventh General Assembly as Joint Resolution 9, Chapter 
1206, Acts of the 67th General Assembly, 1978. On November 7, 1978, 
the Amendment was submitted to the people of the State of Iowa in the 
manner required by the Constitution of the State of Iowa and its laws. 
The people of Iowa approved the Amendment and it immediately became 
effective. 
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The County Home Rule Amendment, contained in Article III, [Sec. 
39A] of the Constitution of Iowa states as follows: 

Counties or joint county-municipal corporation governmeDts are grant
ed home rule power and authority, not inconsistent with the laws of the 
general assembly, to determine their local affairs and government, ex
cept that they shall not have power to levy any tax unless expressly 
authorized by the general assembly. The general assembly may provide 
for the creation and dissolution of joint county-municipal corporation 
governments. The general assembly may provide for the establishment 
of charters in county or joint county-municipal corporation governments. 

If the power or authority of a county conflicts with the power and 
authroity of a municipal corporation, the power and authority exercised 
by a municipal corporation shall prevail within its jurisdiction. 

The proposition or rule of law that a county or joint county-municipal 
corporation government possesses and can exercise only those powers 
granted in express words is not a part of the law of this state. 

THE DILLON RULE AND COUNTY-STATE LEGAL RELATION
SHIPS PRIOR TO PASSAGE OF THE COUNTY HOME RULE 

AMENDMENT 

Prior to enactment of the County Home Rule Amendment, the powers 
o:fl counties wel'el narrowly construed to include only those powers 
expressly granted or clearly implied by the state law. This restrictive 
approach to local government power, known as the Dillon Rule, was 
named after the Judge who initially propounded the rule in an influential 
Iowa case, City of Clinton vs. Cedar Rapids and Missouri River Railroad, 
24 Iowa 455, 475 (1868) and restated it in a well known treatise on 
municipal corporation, Dillon, Commentaries on the Laws of Municipal 
Corporations ( 1 J Dillon) . 

In the treatise, Judge Doillon observed at page 448-449: 

It is the general and undisputed proposition of law that a municipal 
corporation possesses and can exercise the following powers and no 
others: First, those granted in express words; second, those necessarily 
or fairly implied in or incident to the powers expressly granted; third, 
those essential to the accomplishment of the declared objects and pur
poses of the corporation - not simply convenient but indispensable. Any 
fair, reasonable, or substantial doubts concerning the existence of power 
is resolved by the courts against the corporation and the power is denied. 

While Judge Dillon's treatise spoke to the relationship between munici
palities and the state, the relationship between counties and the state at 
the time he wrote was generally perceived as precisely the same. As a 
result, Iowa courts adopted a similar narrow interpretation to county 
powers - an interpretation which applied to counties even after the rule 
was constitutionally repudiated with respect to municipalities with the 
passage of Municipal Home Rule in 1968, Article III [Sec. 38A] of the 
Iowa Constitution. 

As the demands on county governments grew, however, the General 
Assembly and the courts became increasingly uncomfortable with the 
Dillon Rule. Following the legislative lead, the courts tended increasingly 
to emphasize the importance of county government and the breadth of 
powers expressly or impliedly conferred by the legislature. For instance, 
in Mandicino vs. Kelly, 158 N.W. 2d 754, 758 and 759 (1968), the court 
reassessed the Dillon Rule theory and yet detailed the following broad 
catalogue of county powers: 
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Political subdivisions of states, such as counties, are not sovereign 
entities; they are subordinate governmental instrumentalities created by 
the state to assist in carrying out the state governmental functions. 
Rernouu VB. Sims, 877 U.S. 533, 575, 84 S. Court 1862, 1888, 12 LE. 
2d 506 (19 ) ... 

The board performa numerous duties in regard to elections, chapters 
47, 48, 49, 51, and 52; it fills vacancies in elective county offices, section 
69.8; approves appointment of temporary assistants to county officials, 
section 341.1, appoints certain officials- county surveyor, section 855.1, 
zoning board of adjustment, section 358A.10, weed commissioner, section 
317.3, county board of social welfare, 234.9; provides jails and rules and 
regulations for their operation, sections 856.19, 356.15; lets contracts in 
the name of the county, section 832.8, builds and maintains roads and 
bridges, sections 309.7, 309.10, 309.67, 309.73, 309.88, 309.89; administers 
the county welfare services, sections 347.21, 347A.3, 347A.7, 222.14, 
227.14, 229.26, 234.9, 241A.13, 252.26, 252.84, 252.36, 253.1, 253.2; pro
vides and maintains suitable law library, section 332.6; provides and 
maintains county library, section 358B.1, with a board of trustees for it, 
section 358B.4; provid~ offices for county officers, section 332.9, and 
supplies for their operation, 332.10; provides and maintains public dis
posal ground, 332.31, 332.32; erects, remodels and reconstructs building 
for county pull"poses with and without approval of citizenry, sections 
345.1, 345.3; upon petition conducts hearings regarding relocation of 
county seats and orders such relocations if certain standards met, chap
ter 353; upon petition, conducts hearings and orders or disallows forma
tion of, water districts, chapter 357, fire districts, chapter 357 A, and 
sanitary districts, chapter 358; provided zoning regulations for the 
county, chapter 358A; provides for division of counties into townships, 
section 359.1, prohibits or regulates public displays, section 444.18; li
censes and regulates businesses providing entertainment, foodstuff, pre
pared food or drink to the public, section 332.23; the board may revoke 
such licenses, section 332.27; conducts county elections on issue of liquor 
by the drink, section 123.27 (e), and fixes hours during which liquor may 
be consumed on licensed premises, section 124.31 and sold, section 332.28; 
makes some discretionary adjustments in the compensation of county 
officers, section 332.21 and chapter 340; issues bonds, sections 346.1, 
347A.7; chapter 455 grants extensive powers to the board for the estab
lishment, maintenance, levy of taxes in support of and formulation of 
rules and regulations governing the operation of levee and drainage 
districts. 

The board adopts a county budget and appropriates necessary funds, 
sections 344.1, 344.2, appropriates funds for a contingent account, section 
344.3, and transfers funds from one departmental budget to another 
during the year, section 344.6. 

The power of the board to levy taxes is provided for generally in 
chapter 444. Section 444.9 states in part: 

"The board of supervisors of each county shall, annually, at its Sep
tember session, levy the following taxes upon the a!M!essed value of the 
taxable property in the county . . . " 

Summarizing the evolution of county government power, the court 
concluded that county governments were no longer administrators of 
state will at the local level. County government also had policy-making, 
or legislative functions. The court in Mandicino VB. Kelly, 158 N.W. 2d 
754, 760 (1968) stated that: 

Without spelling out the functions we believe reflect the delegation 
of substantial legislative power, we believe as stated in Hanlon VB. Towey, 
274 Minnesota 187, 142 N.W. 2d 741, 747 (1966), it is sufficient to say 
that an examination of the statutes dealing with the power delegated 
persuades us that the legislature itself does not regard the county as 
solely the administrative arm of the state government. 
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The fact that the county also performs administrative functions and 
is somewhat responsive or subject to the legislature does not justify the 
denial of the application of the equal representation principle to county 
boards. State Ex Rel. Sonneborn vs. Sylvester, 26 Wisconsin 2d 43, 132 
N.W. 2d, 249, 256. 

Clearly, in Iowa, boards of supervisors possess the kinds of "govern
mental powers" which for purposes here necessitate their classification 
as legislative bodies. 

Any judicial discomfort from the long line of precedents applying the 
Dillon Rule has now been resolved through constitutional action. With the 
passage of County Home Rule, the restrictive Dillion Rule interpretations 
of delegated county powers have been expressly reversed. As stated in 
the third paragraph of the Home Rule Amendment: 

The proposition or rule of law that the county or joint county municipal 
corporation government possesses can exercise only those powers granted 
in express word@ is not a part of the law of this state. 

THE SELF-EXECUTING COUNTY HOME RULE AMENDMENT 

Fortunat.ely, we are not without some prior guidance as to the inter
pretation of the intent and meaning of the County Home Rule Amend
ment. The Municipal Home Rule Amendment, Article III [38A] of the 
Iowa Constitution is identical in its pertinent provisions in that it 
declares: 

Municipal corporations are granted home rule power and authority, not 
inconsistent with the laws of the general assembly, to determine their 
local affairs and government, except that they shall not have power to 
levy any tax unless expressly authorized by the general assembly. 

The rule or proposition of law that a muncipal corporation possesses 
and can exercise only those poWers granted in express words is not a 
part of the law of this state. 

The similarity of the basic provisions of the amendments and the legal 
relationship of the local entities to the state, whether they be city or 
county, allow us to examine the Iowa Supro2me Court's interpretation of 
the Municipal Home Rule Amendment and its implementation. With this, 
some general conclusions or propositions can be propounded to resolve 
your questions. 

The courts have held that Iowa's Home Rule Amendment, in and of 
itself, give a local entity immediate authority to handle its own affairs. 
In Green vs. City of Cascade, 231 N. W. 2d 882 (1973), the court consid
ered whether street construction and repairs and sewage collection and 
disposal were within the scope of municipal power under the newly 
enacted Home Rule Amendment. The court states at Page 885: 

The Amendment is of the self-executing type. Scheidler, Implementa
tions of Constitutional Home Rule in Iowa, 22 D.L.R. 294, 302, 304. 
Street construction and repair and sewage and collection and disposal 
manifestly constitutes local affairs and the amendment itself gives cities 
authority to handle such matters. [Emphasis supplied] 

The concept of a self-executing home rule provision might be chal
lenged or brought into question by the wording of Chapter 332.1, 1979 
Code of Iowa, which closely resembles the statutory restatement of 
Dillon's Rule expressed in the powers and duties of the board of super
visors. Current Chapter 332.1 of the 1979 Code reads, in part, as follows: 
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Each county is a body corporate for civil and political purposes, may 
sue and be sued, ... and do such other acts and exercise such other 
powers as are authorized by law. 

While it could be argued that the phrase "authorized by law" refers 
only to statutory law, we do not agree. We believe that powers sanc
tioned in the Constitution of Iowa are encompassed within the statutory 
definition. The County Home Rule Amendment, expressly designed to 
reject the Dillon Rule, cannot be defeated by previous statute. Any other 
interpretation would enviscerate the fundamental nature and supremacy 
of the Constitution over other sources of law. 

In sum, it is our opinion that, like its muncipal counterpart, the 
County Home Rule Amendment is self-executing. This simply means that 
counties have the "power and authority to determine their local affairs" 
immediately and without the necessity of any further express legislative 
act or authorization. 

THE FOUR BASIC LIMITATIONS TO COUNTY HOME RULE 

The County Home Rule Amendment contains four basic limiting con
ditions within itself. (See Article III, (39A] of the Iowa Constitution). 

First, counties have no power to levy any tax unless expressly author
ized by the General Assembly. Second, in the event the power or authority 
of a county conflicts with that of a municipal corporation, a municipal 
corporation's power and authority prevails within its jurisdiction. Third, 
the home rule power o2xercised by a county cannot be "inconsistent with 
the laws of the General Assembly". Fourth, home rule power can only 
be exercised for local or county affairs and not state affairs. 

The tax limitation is self-explanatory. The Iowa Supreme Court has 
considered the tax exception in the context of Municipal Home Rule in 
the case of Green, supra. In its review of municipal powers, the court in 
Green, supra., 885 stated that while municipalities might have the power 
to authorize revenue bonding under their home rule powers, they could 
not levy taxes to pay for the bonds without express legislative authority, 
Green, supra. 885. 

The second limitation of county powers vis a vis municipal authority 
is also self-explanatory. Basically, where a conflict exists between muni
cipal and county law, the law of the municipality prevails within city 
limits. 

The third limitation is more difficult to delineate and is not easily 
determined except on a case-by-case basis. The phrase "inconsistent with 
the laws of the General Assembly" is employed in both the Municipal and 
County Home Rule Amendments. This limitation can be termed one of 
"preemption". That is to say that in any given area the state, by broad 
and comprehensive legislation, has intended to exclusively regulate the 
subject matter. Where "preemption" is applicable, any local government 
regulation regardless of content, is inconsistent with the pervasive state 
legislation. (See Scheidler, Implementation of Constitutional Home Rule 
in Iowa, 22 D.L.R. 294 (1975). 

The courts have interpreted this phrase in the case of Chelsea Theater 
Corporation vs. City of Burlington, 258 N.W. 2d 372 (1977). In that case, 
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the court held that the state had "preempted" the right of the city to 
regulate availability of obscene materials generally and not just with 
respect to minors, thereby denying the defendant city's reliance on muni
cipal home rule power to enact ordinances "not inconsistent with the 
laws of the General Assembly". The court in Chelsea looked to the legis
lative history to determine whether the state retained exclusive juris
diction. At page 373-4 in Chelsea, supra., the court observed: 

When the bill was sent to the Senate, the words "to minors" were de
leted from the end of the first sentence of the House version. S-3793, 
Journal of the Senate, April17, 1974, p. i418, and April 26, 1!174, p. 1638. 
The House agreed to this deletion and this version was adopted in the 
statute. See Acts 65 G.A. ch. 1267 §9. The striking of a provision before 
enactment of a statute is an indication the statute should not be con
strued to include it. Lenertz v. Municipal Court of City of Davenport, 
219 N.W. 2d 513, 516 (Iowa 1974), and citations. The deletion of the 
phrase "to minors" by both i!t~: House and Senate before enactment 
of §725.9 lends sup]JOI't tv our concluswns that the statute prohibits local 
governments f1·om regulating the availability of obscene materials gener
ally, and not just with n;spect to minors. Cf. Acts 66 G .. A. ch. 1245, ch. 1 
§2810 ... 

In Bryan vs. th.: City vf /Je., Jluull·.;, 2lil N.W. 2d 685 (1978), the 
court emphasized the role oi t..x;Jress »taLuLory language in resolving 
the preemption question. In that ca,;-t, c1ty police officers brought an 
action challenging college ·!ducational requirements for promotion as 
established by the City of Des Moines flnd challenged, in part, the author
ity of the cities to impose their requirements hy resolution. The police 
officers contended that the authority to impose promotional requirements 
was vested exclusively in thp CiYil Sen·i('e Commission pursuant to 
Chapter 400.9 of the Code uf Iowa. The ~ourt, in its review, examined the 
state satutes to determine 1f there w"s an P.cpress lundation on a city's 
powers by the state or for some evHier.~e of e~·clusi·ve authority of the 
state to establish promotional qualifications. Justice McCormick stated 
at Page 687 as follows: 

They [the plaintiffs] allege resolutio11 5561 is invalid because it in
fringes upon the [state's l 2ommission'< exclusive statutory authority. 
[Inserts added] 

We do not agree. Passing a pwrnotwnal examination is essential to 
promotion but is not made the exclusive measure of qualifications. 

Home rule empowers a city to set standards "more stringent than 
those imposed by sUite law, u niess a state Jaw provides otherwise." 
§364.3 (3), The Code. Any limitation vn a c1ty's powers by state law 
must be expressly imposed. §:Hi4.2 ( 2 1. The Code; Chelsea Theater 
Corporation vs. City of Bwli~tytt•u. ~5K \I.W. 2d 372 (Iowa 1977). Cer
tain express limitations on a tit~·, authorit:.; to establish employment 
qualifications are fixed hy "tatutR See g.J00.16, 400.17, The Code. How
ever, those limitations are not involved here Moreover, §400.9 does not 
cxp1·essly purport to divest the r1ty ,.,1wcil of authority to establish 
educational requirements. f ~rnphasis Supplied] 

We hold the civil servic" ~ununissiu1, ',; sole prerogative to give pro
motional examinations does lliJt constitlltc' exclusive authority to establish 
promotional qualifications. 

We believe that the County !Ioiii, !,11:,. \ mPndment deserves a similar 
interpretation iu that the laug-aag-e ,,f the two amendments is almost 
identical and the express powe1s d muuwipalilles and/&r counties pre
existing the enactment of Home Rule ts very similar. Prior to the enact
ment of Home Rule, municipalities aud counties were limited to acts only 
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expressly authorized or in the exclusive jurisdiction of the state as deter
mined by review of the legislation and its express history. After the 
enactment of Home Rule, municipalities in Iowa appear to be clearly 
limited only by an express statutory limitation or legislative history 
which clearly implies an intent to vest exclusive subject matter ;urisdic
tion with the state. In its analysis of the term "inconsistent with the laws 
of the General Assembly", the court in Bryan, supra., did (and will) 
look in part to the legislature for guidance. After the passage and enact
ment of the Amendment, the Iowa Legislature elected to both define and 
revamp its legal relationship with the municipalities. It is clear from this 
analysis that the legislature may •3ngage in such refinements. See dis
cussion below, p. 17-19. 

In Green, supra, 880, the court also analyzed the definition of the word 
"inconsistent" and its understanding of legislative intervention in the 
structuring of the definition and thereby the home rule relationship. 
While such a state restructuring of the county-state relationship has not 
yet occurred, the court's interpretation provides guidelines for analysis 
of the legislature's influence in determining the scope of home rule. 

The court in Green, supra, 880, states that: 

The Home Rule Amendment grants home rule power "not inconsistent 
with the laws of the General Assembly''. See. 11 (3) of the Home Rule 
act provides "An exercise of a city power is not inconsistent with a state 
law unless it is irreconcilable with the state law. Plaintiff claims the 
quoted language of §11 (3) collides with the quoted language of the 
Home Rule Amendment. 

Does "irreconcilable" in Sec. 11 (3) [now Chapter 332.3 of the 1979 
Code of Iowa] go further than "inconsistent in the amendment? Irrecon
cilable means "impossible to make consistent or harmonious" while "in
consistent" means incongruous, irreconcilable, incompatible". (Webster's 
3rd International Dictionary 1969). 

Apparently, the legislature believed the inclusion of Section 11 (3) 
would constitute an aid in the construction when state law is laid beside 
an ordinance or a proposed ordinance. 

This court is a final arbiter of what the Iowa Constitution means in
cluding the word "inconsistent" in the amendment. Kruidenier vs. Mc
Culloch, 258 Iowa 1121, 142 N.W. 2d 355. Nonetheless, this court gives 
respectful consideration in the legislature's understanding of the Consti
tutional language, especially in the case of the contemporary legislative 
exposition of such language. Edge vB. Brice, 258 Iowa 710, 113 N.W. 2d 
755; Carleton VB. GrimeB, 237 Iowa. 

We think, however, that the present problem falls under another rule 
of law- assuming that "irreconcilable" is stronger than "inconsistent", 
the legislature has considerable authority to lay down the rules for the 
interpretation of itB own statuteB. E.g. Code 1975, eh. 4. See 16 Am. Jur. 
2d, Constitutional Law, §235 at 486; 16 C.J .S. Conatitutional Law 112 at 
499. The legislature appears to say in §11 (3) that state laws are to be 
interpreted in a way to render them harmonious with ordinances unless 
the court or other body considering two measures cannot reconcile them, 
in which event state law prevails. (emphasis supplied) 

We hold §11 (3) to be valid as a rule of interpretation. 

The detennination of whether there is indeed "inconsistency with the 
laws of the General Assembly" can only be resolved on a case by ease 
basis. From the history of the Iowa court's interpretation and of the 
Municipal Home Rule Amendment, it would seem fair to conclude that 
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the counties should liberally construe their powers except in the areas of 
taxation, exclusive state control, express state prohibition against county 
involvement, or in matters which are hot local affairs. However, the 
legislature has, as is pointed out in the Green case, supra, provided addi
tional direction and definition for the Municipal Home Rule Act, or "City 
Code" in Chapters 364, 420, 1979 Code of Iowa, which is not yet present 
in the case of County Home Rule. 

The fourth limitation involves a determination as to whether or not a 
county is engaged in a local affair.- Of course, the legislature, in its 
discretion, may choose to regulate a particular local affair and thus 
prohibit inconsistent local legislation. However, there are possible pro
posed county actions which the Code does not expressly forbid or preempt 
but which may be outside of the scope of county power because they are 
of state rather than local concern. Identification of the dividing point on 
the spectrum of state and local concerns is extremely difficult. 

Two analyses of the local/state affair determination bear review. In 
Scheidler's article, "Implementations of Constitutional Home Rule in 
Iowa", 22 D.L.R. 294 and 3306-7, the author suggests four criteria of 
analysis to determine whether a particular act on the part of the county 
is a local matter. First, does the subject matter involve an issue in which 
it is desirable to have state-wide uniformity. Second, does the proposed 
county legislation significantly affect persons living outside the county! 
Third, does the degree or physical nature of the problem addressed 
require cooperation of governments outside the county boundaries T 
Fourth, do the historical consideration involved traditionally relate to 
state, county or city affairs! 

A more precise and structured analysis of whether a given subject 
matter involves a state or local affair is found in an excellent law review 
article reviewing home rule powers of California municipalities. See 
Sato, "Municipal Affairs" in California, 60 Calif. L. Rev. 1055. The 
criteria outlined in this article are useful in analysis of "local affairs" in 
the county home rule context. Professor Sato states at pages 1076-78: 

The attempts by the courts (to define municipal affain) have been 
only partially successful. On the whole, the approach has been ad hoc 
and has resulted in somewhat inconsistent resolutions. In fact, it has 
been said that no general rule can be provided to define what is a muni
cipal affair, and one justice has even referred to the term as the "loose, 
indefinable, wild words." Yet, the present process of "muddling through" 
is very unsatisfactory, since the result is confusions for both the state 
and chartered cities. Recognizing that perhaps only fools rush in where 
courts fear to tread, this Article nevertheless offers three standards that, 
hopefully, identify the substantial interest of the state and the chartered 
cities and thereby provide some consistency in approach. 

Standard 1: State Jaws should prevail where such laws deal with 
substantial externalities of municipal improvements, services, or other 
activities, regardless of whether the general laws are directed only to the 
public sector. 

This is hardly a novel proposition, inasmuch as the reason for the 
standard is evident. In the absence of any external institutional control, 
the municipal decision makers, because they are not responsible to those 
upon whom the burden is cast, would be subject to no restraint in export
ing costs except, possibly, a fear of retaliation. Such a chaotic situation 
cannot be tolerated in an ordered society. While the courts under consti
tutional doctrines have policed certain extraterritorial costs, the legis-
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lature ought to have the power to adjust the conflicting interests of the 
city and the larger area that the constitution does not reach. 

Two matters should be noted: First, it should be emphasized that the 
costs must be substantial, since it take little imagination to identify some 
extraterritorial effect from almost any intraterritorial act. Second, a city, 
whether chartered or not, might not have the authority to exercise any 
power extraterritorially unless the legislature has granted such power, 
except in a very limited situation, consequently, the effect of extra
territorial exercise of power, whether regulatory, property acquisition, 
or service, can perhaps initially be controlled by the legislature through 
the definition of delegation. 

Standard 2: State laws should govern if their policies are made applic
able to the public and private sectors. 

This second standard is formulated upon the following two premises: 
First, the state is at least as concerned with the welfare of the people 
as is a chartered city. Second, a state policy is pervasive when manifested 
by its applicability to both the public and private sectors. When the state 
has indicated a deep concern for the welfare of the people by adopting 
a pervasive policy, such policy ought not be frustrated by deference to 
local determination. The converse of this is that state policies directed 
only to the public sector, absent externalities, lack the strength to over
ride the value of local determination; such policies seek to reach only 
the relationship between the governmental entitiy and the individual, and 
this relationship ought to be determined by the local electorate who have 
opted for autonomy. 

Perhaps this is the standard urged by Justice McKinstry, who insisted 
in the latter part of the last century that the general laws that control 
a chartered city are those having application within and without the city, 
although it is as probably that he meant general applicability to city and 
county governments. Closer to the mark was Justice Fox's argument 
that only "general laws as affect all the people of the state" would have 
the effect of supersession. 

Standard 3: Matters of intracorporate structure and process desisrned 
to make an institution function effectively, responsively, and responsibly, 
should generally be deemed a municipal affair. 

The people look to the government for services and regulatory meas
ures, and they have an interest in seeing that the government functions 
efficiently, responsively, and responsibly as an institution providing serv
ices and enacting regulations. It appears that, at a minimum, the muni
cipal affairs amendment was intended to give local autonamy with 
respect to the latter interest. The need to extend a state policy dealing 
with intracorporate structure and process to a chartered city, even if 
applicable to the public and private sectors, is usually not compelling. 
However, there are instances when state laws even with respect to the 
functioning of the institution ought to govern. These are matters that are 
integral parts of a substantive state policy, such as the claims procedure 
for tort liability, deemed to apply to a chartered city under the other 
standards. 

The application of these standards will not always provide certainty 
in result. Judicial judgment is not removed. For example, the substan
tiality of the externalities must be determined. In addition, it is neces
sary to decide what policies are pervasive. The existence of a pervasive 
policy is not precluded merely because there are differences in the de
tailed application of a policy to the public and private sectors or within 
the private sector itself. Hopefully, however, these standards will focus 
the inquiry. 

Such criteria outlined in Soto, supra, particularly in the cases not 
involving express or implied legislative declaration would seem to be of 
use by both the counties and the state legislatures in determining whether 
or not the issues involve state or county subject matter. 
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ADDITIONAL GENERAL ASSEMBLY LEGISLATION 

Many questionsd relating to the four limitations will only be resolved 
through history. As time goes on. the legislature could be more express 
in determining what areas it wishes to retain jurisdiction in and the 
areas in which it do-zs not. Clearly, the legislature can intervene at any 
time tv override county actions or to provide uniformity in areas of 
legislation it so desires where it dEems it necessary for the public benefit. 

In Bechtel t•s. the City of Des Moines, 225 N.W. 2d 236 (1975), prop
erty owners and taxpayers brought an action against the City of Des 
Moines, their councilmen, the League of Municipalities. The court re
viewed the history of municipal law on home rule in Iowa and, after a 
thorough analysis, rejected the proposition that the Home Rule Amend
ment somehow restricted or prohibited the legislature from enacting a 
subsequent law affecting cities and noted as follows on page 332: 

The history of the Iowa Home Rule movement demonstrates that the 
intention of the framers of the amendment was to grant cities power to 
rule their local affairs in government (other than levy taxes) subject 
to the superior authority of the General Assembly. Scheidler, Implementa
tion of a Constitutional Home Rule in Iowa, 22 D.L.R. 294, 297, 302 and 
302. This means that the General Assembly, in exercise of its authority, 
may from time to time retain repeal or amend statutes on cities in effect 
on November 7, 1968, or enact new ones, and that subject to such author
ity, cities have the power to deal with local affairs in government, except 
to levy taxes - unless the General Assembly gives them that power too. 
Thus, the provisions of the Home Rule act repealing and amending exist
ing statutes and enacting new ones affecting cities do not controvene 
the Home Rule Amendment, but implement it. 

Such an implementation statute has not been drafted by the legislature 
but the comments of the court we think are persuasive as to the relation
ships of counties and the state as well as the muncipalities and the state. 
The court, in effect, rejected a restrictive view which would freeze the 
statutes on cities into continued existence at the time of the enactment 
of the Home Rule statute. The Courts stated: 

"Plaintiffs' restricted view of the 'laws of the General Assembly' would 
freeze into continued existence the statutes on cities which were in the 
Code on the effective date of the Home Rule Amendment and would 
actually elevate those statutes to Constitutional status. Thus, numerous 
sections covering- many details would be locked in, beyond the authority 
of the legislature to alter with the changing times. This appears contrary 
to the principle that the Constitution should be a vital, living instrument, 
designed for an extended period. Edge 1'8. /trice, 253 Iowa 710, 113 N.W. 
2d 755, 16 Am. J ur. 2d Con st. Law, Sec. 61 at 234; 16 C.J .S. Con st. Law, 
Sec. 14 at 67-68. Plaintiffs' view would also frustrate the very purpose 
of Home Rule - to grant cities more flexibility to cope with their prob
lems. Cities would have to function within the straitjacket of detailed 
existing statutes governing their affairs; they would not even obtain 
relief against those statutes from the General Assembly. The holding 
at page 233 speaks fer itself; we hold, therefore, that under the Home 
Rule Amendment and general legislative authority, the General Assembly 
may repeal, amend, enact statutes regarding citi6S, that the authority of 
the General Assembly is superior to the cities' powers, and that the 
Home Rule act is not invalid on the basis urged by the plaintiffs. 

/,, othet· H•ords, the Constitutional Amendment providing home rule 
/o1· cutudin~ provides a flexible instrument whereby counties have gained 
cnol .. ll/<1118 power over their local affairs and duties except in the areas 
of the ta ... ation and fht• SJlecifio a t·eas held to be the e:ulusive 01· express 
domain of the state. Consequently, it is contemplated that the legislature 
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could at any tim::: znact or alter the ~.·Ections dealing with the state's 
relationship to the counties as the state did in its alteration of the state's 
relationship to the muncipalities as thP ll4th General Assembly did in 
Chapter IOHR. 

Such "cnadm~nt" legislation was prepared and passed after the adop
tion of the "Municipal Home Rule" Amendment. The legislation pre
pared a comprehensive revision of all the p!'incipal chapters of the Code 
of Iowa d~aling- with city-state relationships. These revisions, commonly 
l':illt>d ''The City Code of Iowa", are contained in Chapters 362 through 
4~0. Title XV, l!l7!J Code of Iowa. A committee was establised by House 
Joint Resolution 15 in the 63rd General Assembly, 1st Session in 1969. 
This committee was directed to make a comprehensive study of that 
statute relating to municipal corporations and recommend appropriate 
provisions which would implement home rule and facilitate the solution 
of local problems by local initiative and make comprehensive recommenda
tions to the General Assembly by way of the Code revision bills and 
other reports. 

Examples of the legislature's concerns in muncipal home rule areas 
set out in Sections 364.2 ( 2), 364.4 1:~) and 364.6 of the 1979 Code of 
Iowa. Section 364.2 (2) provides that a specific enumeration of a power 
does not limit the general grant of municipal home rule. Section 364.3 (3) 
provides that a city shall not set standards and requirements lower or 
less stringent than those set hy stat2 law. Finally, §364.6 provides that a 
<:ity shall substantially comply with a procedure established by state law 
for exercising a power. If the procedure is not set by state law, a city 
l'an determine its own procedm·2. :\nd since neither the county amend
ment nor Title XIV of the Code l'nntain such provisions, it is difficult 
to state whether the counties will han• as much power as the cities. 

In Gl'f'l'll I'S. City o( ('usc'"'''· :!:n .\'.W. 2d H82 (1975), the court 
reviews in detail the history and passage of this legislation revamping 
the entire title of the Code dealing with municipal corporations in one 
comprehensive act. Title XI\' of the Iowa Code (Chapter ;{31-361B) is the 
principal section of the Code dealing with counties' powers which were 
written prior to the County Home Rule Amendment. Such similar re
vamping of the County Code provisions, while not being mandated, is 
clearly possible to provide greater structure and definition of the rela
tionship. 

RESPONSES TO GENERAL QUESTIONS 

We believe that the general analysis above details the abbreviated 
responses to your board questions. They are as follows: 

(Q) The basic question is how counties should interpret the existing 
Code and how much autonomous decision-making authority they have 
immediately? 

(A) Counties have immediate and broad authority and power to deter
mine their local affairs subject to four limitations set out above. 

( Q) The second question is whether legislative action continues to 
be necessary to permit counties to undertake specific actions ... 

(A) No legislative action is necessary when local affairs are in
volved except in the area of tax levying and those areas where the 
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legislature has retained express or exclusive jurisdiction in the acts of 
the General Assembly. 

(Q) Can a county now take an action in an area that is not specific
ally addressed by the Code ? 

(A) Yes, unless the matter clearly involves a state matter as defined 
in the analysis above, or a tax levy. 

( Q) In cases where the general subject matter is discussed in the 
Code but the specific action or procedure that the county desires to 
undertake is not prohibited, is the county's action limited to what is 
prescribed by the Code? 

(A) No, unless the General Assembly expressly states in that Code 
Chapter or provision that the county may not engage in such action 
or procedure, or unless an intent to create exclusive state regulation is 
clearly evinced in the legislative language and history. 

(Q) To what extent, if any, can the counties immediately begin to 
utilize the reversal of the Dillon Rule provided in the County Home Rule 
Amendment? 

(A) The counties may immediately utilize the reversal of the Dillon 
Rule to the maximum extent they desire subject to the four limitations 
dis~ussed previously. 

APPLICA.TJO,Y OF GENERAL CO,\'CLUSIONS TO SPECIFIC 
L\'QUIRIES 

In Representative Hansen's l2tter uf February 12, 1979, he attaches 
proposed House File 58 and 121, both of which were assigned to the 
County Government Committee for consideration. Rep. Hansen requests 
our opinion as to whether or not eounty boards of supervisors would have 
the power to "do the things whieh are proposed in the two above-men
tioned hills" without the necessity of express state legislation. H.F. 58 
was submitted to our office as follows: 

HOUSE FILE 58 

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE 
STATE OF IOWA: 

Section 1. Section four hundred fifty-five point one hundred thirty
six (455.136), Code 1979, is amended by adding the following new 
unnumbered paragraph: 

NEW UNNUMBERED PARAGRAPH. In a county where there are 
unencumbered funds on hand in the sinking fund accounts of one or more 
drainage or levee districts administered by the board of supervisors, the 
board may transfer all or part of the unencumbered funds to form a 
common revolving fund from which warrants may be drawn in payment 
for labor and materials used in repair and maintenance of any drainage 
or levee district in the county administered by the board of supervisors, 
and in payment for clerical procedures in any such district. When an 
expenditure is made from the common revolving fund, an assessment 
shall be levied in the usual manner in the district for which the expendi
ture was made and when the assessment is paid the amount advanced 
from the common revolving fund shall be repaid from the proceeds 
of the assessment. 

House File 58 authorizes county hoards of supervisors, which axe 
administering two or more drainage or levy districts, to pool unencum
bered funds of th-2 districts in a common revolving fund. The legislation 
provides an express grant of specifie power to the board of supervisors 
under Chapt~r 455 of the Iowa Code. Chapter 455 entitled "Levy and 
Drainage Districts" expressly grants the jurisdiction of the board of 



67 

supl'rvisors to :!stablish lzvy and drainag-e districts. Prior to the enact
ment of the County Home Rule Amendment, such an enumerated power 
on the part of the hoard of supervisors would have been required to 
allocate the necessary aet or authorization. 

In interpreting any contemplated act of proposed legislation or county 
at·t the interpretor rnust initially begin with the premise that the coun
ties have th~ power and authority to determine their ability to act and 
then determine whether or not one of the four limitations set out above 
is involved. First, the specific legislation proposed in House File 58 
dol's not concern the levying of any taxes, consequently, that exception 
is not of concern in the review of this particular legislation. Seeond, we 
do not have any apparent conflict within the municipal jurisdiction in 
that these common drainage or levy districts have historically been under 
the jurisdiction of the counties pursuant to Chapter 455, 1979 Code of 
Iowa. Third, the reviewer can determine that the legislation relates to 
districts which, by their physical nature, are local in character which fits 
the concept of County Home Rule. Fourth, such an act would not appear 
to be "inconsistent with the laws of the general assembly". Chapter 455.1 
of the 1979 Code of Iowa indicates that the clear intent of the legislature 
was to give the counties jurisdiction over the levy and drainage districts 
and their management. Under County Home Rule, such proposal would 
not require legislative action as the legislature has not restricted these 
acts of power to the jurisdiction of the state and has, in fact, expressly 
granted such jurisdiction to the county board of supervisors. 

Therefore, counties could engage in the very acts set out in House File 
58 and such legislation would not be required under home rule for the 
counties to pool unencumbered funds of districts in a common revolving 
fund. If the policy of the state is to provide uniformity in a particular 
area, then state intervention would still be required to produce the neces
sary uniformity which is within the discretion of the legislature. 

HOUSE PILE 121 
Hous-e File 121, as submitted to our office by Representative Hansen, 

authorizes the board of supervisors to file a lien against the real estate 
and personal property cf any person granted legal representation at 
county expense to recover the amount of the attorneys fees. As submitted, 
it stated as follows: 

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE 
STATE OF IOWA: 

Section 1. Chapter three hundred thirty-six B ( 336B), Code, 1979, 
is amended by adding the following new section: 

NEW SECTION. LIEN TO RECOVER ATTORNEY FEE. The 
board of supervisors may file a lien against the real estate and the 
personal property of a person provided legal representation at county 
expense to recover the cost of the attorney fee awarded by the court. 

In our analysis, as to whether such legislation is now required, we must 
begin with the presumption that counties have the power and authority 
over their own local affairs, however, -zxceptions must once again be 
analyzed. Unlike House File 58, H. F. 12-1 may not involve a local affair 
and appears to be inconsistent with the laws of the General Assembly. 

Liens have traditionally been a .charge or security or an encumbrance 
upon property created at the state level or existing and available through-
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out the state as the result of common law doctrine. Liens by their very 
nature affect property rights which have traditionally been within the 
confines of state affairs. Furthermore, the consistency of state policy 
relative to the uniformity of property rights comes into serious question. 

Second, the legislation has an impact on the unified court system 
established throughout the state under Chapter 602 of the Code. Chapter 
602.1 of the 1979 Code states specifically that the District Court shall 
have exclusive, general and original jurisdiction over all actions, proceed
ings, and remedies. This creation of a unified general court system 
clearly indicates the state's express intent to exercise control over the 
judicial system and its remedies at the state level. The administration 
of justice under Iowa law is a matter of state-wide concern and does not 
pertain to local government or affairs. The very presence of such rights 
to a lien by the county could conceivably limit access to particular coun
ties adopting such lien rights. Here again uniformity of rights and 
remedies is at issue. We believe that House File 121 could be considered 
a state affair. The passage of enabling legislation would eliminate any 
uncertainty as to the power of counties in this area. 

SECTION 558.52 

Representatives Danker, Binneboese and Hansen's letter propounds, 
in part, an (!Xample of the creation of an additional system of real estate 
indexing. With reference to §§558.49 through 558.51, Section 558.52 of 
the 1979 Iowa Code requires separate index books for conveyances. It is 
provided that such books shall show the names of the grantors and 
grantees in alphabetical order. Home Rule would not change the mandate 
of that section. In other words, the use of the word "shall" therein, which 
pursuant to §4.36 (a) imposes a duty, makes that requirement mandatory. 
The Representatives note that some counties would like to index by tract 
us well as grantor-grantee. They ask whether o~ not such an index system 
would have to be granted by specific authority of the Legislature. 

Unce again, the analysis or determination of whether such an act is in 
within the county home rule power and authority must begin with the 
premise that the county indeed does have such authority unless one of 
the exceptions noted above is evident. Clearly, the central issue to be 
determined is whether or not such an act would be inconsistent with the 
laws of the General Assembly. Chapter 558 of the 1979 Code contains no 
express limitation as to the indexing of recorded documents engaged 
in by a county. What Chapter 558 does provide is a minimum or state
wide standard of uniformity for indexing of recorded documents which 
affect real estate. Clearly, the indexing by grantor-grantee must continue 
as a matter of law, but this by no means means that the county could 
not have a secondary alternative system of indexing for the convenience 
of its residents. 

It would seem clear that local counties may also impose additional 
alternative requirements such as indexing by tract as long as they do 
not, in any way, void or eliminate the required indexing by grantor
grantee and as long as the statute in question does not expressly pro
hibit the creation of such an alternative indexing system. The fact that 
an additional requirement is made by the county does not in any way 
void or prohibit the county from engaging in its home rule powers as 
long as the act is not inconsistent or irreconcilable with the Iowa Code. 
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Furthermore, the proposed act on the part of the county would not in any 
way involve the other possible limitation on the Home Rule Amendment. 
Consequently, counties may indeed require their own alternative indexing 
system as they so desire. The State of Iowa by its legislature need not 
pass such legislation in order ot authorize such an index unless it is 
ne,·essary for the sake of uniformity, or for the creation of revised 
minimum standards of indexing as a matter of policy, or for the purpose 
uf expn·ssly denying such power. 

Sf'M.IIAR"t' 

\Vith the passag.~ and adoption uf the County Home Rule Amendment, 
.\ rtiele III [~8!Ja] of the Iowa Constitution, the counties have been 
emancipated from the re~trictions of the Dillon Rule as of November 7, 
I ~17H, and are now frre tu exercise and determine their local affairs and 
g·overnment without the necessity of express state legislation. 

Th~ t·ounty Home Rule _.\mendment contains four basic limitations 
within itself. First, counties have no power to levy any tax unless 
expressly authorized by the General Assembly. Second, in the event the 
power or authority of a county conflicts with that of a municipal 
l'orporation, a municipal corporation's power and authority prevails with
in its jurisdiction. Third, the Home Rule power ·2Xercised by a county 
t·annot be "inconsist.ent with the laws of the General Assembly." Fourth, 
Home Rule power can only be exercised for local or county affairs and 
not state affairs. 

Based on the language of the County Home Rule Amendment and the 
Iowa Supreme Court's review of the similwr Municipal Home Rule 
Amendment, the four limitations should be narrowly construed. Con
versely, county's powers should he broadly construed and subject to 
liberal interpretation absent express statutory conflict. The Iowa Legis
lature may, in its own discretion, promulg-ate a county home rule act, 
or <"ounty <"ode, similar to the city home rule act, or county code, whereby 
it defines and restructures its relationship with counties so as to deter
mine the areas of their respective responsibilities, to limit the areas of 
,·unfusion, and to structure l'Ounty or joint county municipal corporation 
);'OVernment as set out in the county Home Rule Amendment. 

April 6, 1979 

COUNTIES: §441.5, 44U!, Code of Iowa, 1979. County assessors whose 
terms expire prior to December 31, 1979, need not take examination 
and obtain certification under ~441.5 of Code in order to be reappointed 
for a six year term commencing January 1, 1980. (Hagen to Bair, 4-6-
79) :ft 79-4-8 (L) 

April 9, 1979 

MENTAL HEALTH: Unauthorized Departure of Involuntarily Hospital
ized Mental Patients From Local Facilities. Chapters 226 and 229, 1979 
Code of Iowa, §§222.9, 226.16, 227.11, 227.13, 229.1(2), 229.1(10), 229.1 
(8) (a), 229.1(8) (c), 229.13, 229.14, 229.14(2), 229.14(4), 229.15(4), 
229.16, 230.31. An individual who is transferred to an alternative place
ment facility from a state mental health institute is still under the 
constructive jurisdiction and custody of the mental health institute. 
The superintendent of the mental health institute has the authority to 
issue an order to any peace officer to place the patient in protective 
custody and return him/her to either the alternative placement facility 
or the mental health institute. If an individual who is involuntarily 
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hospitalized in a local facility and who has never been confined in a 
state mental health institute should depart the facility without author
ity, such person's return to the facility should be upon orders issued by 
the court which ordered the initial commitment. (Fortney to Preisser, 
Commissioner, Department of Social Services, 4-9-79 #79-4-9 

1lh. Victor Preisser, Commissioner, Iowa Department of Social Serv
ices: You have requested an opinion of the Attorney General regarding 
the return of the involuntarily hospitalized individuals to a Mental Health 
Institute or alternative placement facility when such individuals leave the 
alternative placement facility on unauthorized departure. 

Specifically, you inquired as to the following: 

1. Would the superintendent of the mental health institute have the 
authority to issue an order to any peace officer to place the patient in 
protectiv·a custody and return him/her to either the alternative placement 
facility or the mental health institute? 

2. Would such authority for issuance of an order for taking into 
protective custody and return to the facility be the prerogative of the 
Court or Judicial Hospitalization Referee? 

3. When a person is involuntarily hospitalized locally and has not 
been a patient at a mental health institute, where does the authority 
rest within the county to issue an order to take such person into custody 
for return to the facility from unauthorized departure? 

I. 

If, upon hearing, an individual is found to be "seriously mentally 
impaired", as defined by §229.1 (2), Code of Iowa, such individual must 
be hospitalized for evaluation. See §229.13, Code of Iowa. Such evaluation 
may properly take place at a state mental health institute established 
by Chapter 226 of the Code. See §229.13; §§229.1(10) and (8) (a), Code 
of Iowa. 

Upon completion of the evaluation contemplated by §229.13, Code of 
Iowa, the chief medical officer of the mental health institute is required 
to report to the court as to the psychiatric evaluation and findings made. 
See §229.14, Code of Iowa. The Code allows four possible findings, to wit: 

1. That the individual does not require further treament; 

2. That the individual is in need of treatment and, will benefit from 
full-time hospitalization; 

3. That the individual is in need of treatment, but does not require 
full-time hospitalization; or 

4. That the individual is in need of treatment, but will not benefit 
from hoMpit.tlizuliou. 

Set> §22!1.14, Code of Iowa. Your fin;t question posed presuppo!lcs that 
lhe second finding of the four has been made. If such a finding is made, 
the court may order continued hospitalization of the individual for treat
ment. See §22!l.l4 (2), Code of Iowa. 

Once an individual is hospitalized pursuant to §229.14 (2), Code of 
Iowa, the llll'ntal health institute is expressly given authority to secure 
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said individual's return to the facility in the event of an unauthorized 
departure. §226.16, Code of Iowa, states: 

It shall be the duty of the superintendent and of all other officers 
and employees of any of said hospitals, in case of the unauthorized 
departure of any involuntarily hospitalized patient, to exercise all due 
diligence to take into protective custody and return said patient to the 
hospital. A notification by the superintendent of such unauthorized de
parture to any peace officer of the state or to any private person shall 
be sufficient authority to such officer or person to take and return such 
patient to the hospital. 

In essence, your first question is whether the authority conferred by 
§226.16, Code of Iowa, remains in effect once an individual is transferred 
from the mental health institute to an alternative placement. Such trans
fers are authorized by §229.15 ( 4), Code of Iowa, "when in the opinion 
of the chief medical officer the best interest of a patient would be served 
... by transfer to a different hospital for continued full-time custody, 

care and treatment." The transferee hospital may be a local facility, 
such as a county care facility, if such hospital "is equipped and staffed 
to provide inpatient care to the mentally ill." See §229.1 (8) (c), Code of 
Iowa. 

Various provisions of the Code of Iowa point to the conclusion that an 
individual who is transferred to an alternative placement facility pursu
ant to §229.15 ( 4), Code of Iowa, is still under the constructive jurisdic
tion and custody of th·e mental health institute. From this it follows that 
the authority conferred by §226.16, Code of Iowa, remains in effect. 

Section 227.11, Code of Iowa, authorizes local facilities to accept indi
viduals transferred from a mental health institute pursuant to §229.15 
(4), Code of Iowa. In part, §229.15(4) states: 

Patients transferred to a public or private facility under this section 
may subsequently be placed on convalescent or limited leave or trans
ferred to a different facility for full-time custody, care and treatment 
when, in the opinion of the attending physician or the chief medical 
vffice1· of the hospital from which the patient was so transferred, the 
best interest of the patient would be served by such leave or transfer. 
(Emphasis supplied.) 

Thus, the chief medical officer of a state mental health institute can 
authorize the transfer or convalescent )~ave of a former patient of the 
institute even after the patient has been placed in a local facility and 
is no longer under the direct supervision and control of the institute's 
staff. This demonstrates a legislative intent that the mental health 
institute maintain constructive jurisdiction and custody over transferred 
patients. 

If an individual is transferred to a lol'al facility from a state mental 
health institute, the local facility does not have the authority to dis
charge the individual. Such a decision can only be authorized by the state 
director, the immediate superior of the superintendent of a state mental 
health institut€. See §227.13, Code of Iowa. Once again, this demonstrates 
a legislative intent that jurisdiction over individuals hospitalized at a 
state mental health institute shall remain with the lll!!ntal health institute 
until a final discharge is made pursuant to §229.16, Code of Iowa. 
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Section 226.16, Code of Iowa, provides express auth()rity to the super
intendent of a mental health institute to issue orders for the retaking 
of an individual who departs without authority directly from the institute. 
The Cooe of Iowa does not contain any analogous provisions governing 
the case of an individual who departs without authority from a local 
facility to which he/she had been transferred from an institute. But the 
Code does demonstrate an intent on the part of the legislature that the 
institute maintain continuing authority over an individual so transferred. 
Consequently, the superintendent of the mental health institute has the 
authority to issue an order to any peace officer to place the patient in 
protective custooy and return him/her to either the alternative placement 
facility or the mental health institute. 

II. 

The response to your first question negates the need to address your 
second question. 

III. 

The final portion of your letter raises the issue of which individual 
or institutir n at the local level has authority to order the return of an 
involuntarily hospitalized patient who departs the local facility without 
authorization if such patient has never been hospitalized at a state mental 
health institute. There is no provision in the Code of Iowa which express
ly confers this type of authority on anyone. 

The situation you present presumes that the individual has been found 
to be "seriously mentally impaired" pursuant to §229.13, Code of Iowa, 
and has bc·en hospitalized for evaluation. Following the evaluation, it is 
presumed that the hospital's chief medical officer has filed a report as 
required by §229.14, Code of Iowa, and has found that the individual is in 
need of full-time custooy and care and would benefit from full time 
treatment in a hospital (see §229.14 (2), Code of Iowa) or has found that 
the individual is in need of full-time custody and care, but would not 
benefit from continued treatment in a hospital (see §229.14 ( 4), Code of 
Iowa). Under either of these circumstances the individual may be in
voluntarily continued in full-time custody at the local level and never 
be placed in one of the state mental health institutes established by 
Chapter 226, Code of Iowa. 

A number of provisions of the Code of Iowa confer authority for the 
retaking and confinement of either mentally ill or mentally retarded 
individuals who depart their respective institutions without authority. 
Among the:;e are §226.16, Code of Iowa, dealing with departures from 
state mental health institutes, §222.9, Code of Iowa, dealing with depar
tures from state hospital-schools, and §230.31, Code of Iowa, dealing with 
departures from institutions in other states. But there is no analogous 
provision dealing with departures from local facilities if the individual 
has never been confined in a state institution. The Iowa Legislature has 
not given any administrator, either state or local, the power to order 
the retaking of such a patient. One must look to the judiciary to find 
the appropriate authority. A court must have jurisdiction of both the 
parties and the subject matter before it can validly act, and jurisdiction 
of the subject matter must be derived from a valid statute. Chicago & 



73 

N. W. Railroad Co. v. Fachman, 125 N. W. 2d 210, 255 Iowa 989 (1963). 
Chapter 229, Code of Iowa, confers subject matter jurisdiction over invol
untary hospitalization of mentally ill persons on the local district courts, 
or the judicial hospitalization referee when acting in place of the district 
eourl judges. Jurisdiction of the person in a civil case may be acquired 
by service of notice pursuant to statute or by general appearance by the 
defendant. E111cry Transportation Co. v. Baker, 136 N. W. 2d 529, 257 
Iowa 1260 ( 1965). Section 229. 7, Code of Iowa, provides for service of 
notice upon the respondent and the fact of service would thus give the 
di8trict court jurisdiction of the person. 

Once the district court has subject matter jurisdiction and jurisdiction 
over the respondent in a Chapter 22!l proceeding, this authority continues 
after the respondent is placed in a local facility pursuant to §§229.14 (2) 
or ( 4), Code of Iowa. It is the court which orders the respondent's 
continued hospitalization or placem~nt under §229.14, Code of Iowa. 
Section 229.16, Code of Iowa, specifically provides that proceedings 
initiated under Chapter 229 do not terminate until the court issues an 
order confirming the respondent's discharge. Until this order is issued, 
the proceedings are on a continuing basis and the court's jurisdiction 
would be continuing. 

In addition to the fact that the court's jurisdiction is continuing, a 
further element points to the court as th~ p·roper authority for ordering 
the retaking of individuals who depart a local facility. Such individual's 
confinement is pursuant to order of court under §229.14, Code of Iowa. 
In order for the court to effectuate and enforce its commitment order, 
it must have the inherent power to see that the individual remains in the 
facility to which the court has committed him/her. A district court 
sitting in 2quity has the inherent power to issue further orders to fully 
dispose of the matters properly before it. Donnelly v. Nolan, 15 N. W. 2d 
!!24, 235 Iowa 30 (l!l44). 

If an individual who is involuntarily hospitalized in a local facility 
a11<l who has neve1· been confined in a state mental health institute 
should depart the facility without authority, such person's return to the 
facility should be upon orders issued by the court which ordered the 
initial commitment. 

April 10, 1979 

OPEN MEETINGS - Public notification of meetings. §28A.4, Iowa Code 
(1979). The notice provisions of §29A.4 are intended to provide the 
public at large with timely, adequate notice of the pendency of govern
ment's business. The section imposes minimal measures concerning the 
contents, manner, and time of notice, and does not prevent a govern
mental body from providing the public with more notice than is 
statutorily required. 

To satisfy the satutory requirements of §28A.4, a governmental 
body must inform the general public of a pending meeting by ( 1) 
posting the date, time, place and tentative agenda of such meeting 
either "on a bulletin board or other prominent place which is easily 
accessible to the public and clearly designated for that purpose at the 
principal office of the body," or, if the governmental body has no 
principal office, the information must be posted at the building where 
the meeting is to be held, and (2) notifying news media which have 
filed a request for notice. If such measures have been taken, the 
governmental body is free to select additional means "reasonably cal-
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culated to apprise the public" of a pending meeting. (Cook to Stromer, 
State Representative, 4-10-79) #79-4-10 

The Honorable Delwyn IJ. Stromer, Iowa State Representative: You 
have written the Attorney General requesting an opinion concerning the 
public notification requirements of Iowa's "open meetings' law, Chapter 
28A, Iowa Code (1 !!79). In particular, you have submitted the following 
question for our consideration: 

"Can a board subject to the open meetings law satisfy the requirements 
of notification of special meetings by telling the inquiry individual that 
notification of all meetings, special ~r regular, will be given at a set time 
each day ovP.r a local radio station?" 

Extensive legislative work on the open meetings law was completed 
during the 1978 legislative session. Chapter 28A of the 1977 Code was 
repealed and replaced with a new law effective January 1, 1979. The 
revised public notice provisions which relate to your question are found 
in §28A.4 of the new law, now codified in the 1979 Iowa Code. In parts 
relevant to your question, the notiee statute provides: 

"1. A governmental body, except township trustees, shall give notice 
of the time, date, and place of each meeting, and its tentative agenda, 
in a manner reasonably calculated to apprise the public of that informa
tion. Reasonable notice shall include advising the news media who have 
filed a request for notice with the governmental body and posting the 
notice on a bulletin board or other prominent place which is easily 
accessible to the public and clearly designated for that purpose at the 
principal office of the body holding the meeting, or if no such office 
exists, at the building in which the meeting is to be held. 

"2. Notice conforming with all of the requirements of subsection 1 
of this section shall be given at least twenty-four hours prior to the 
commencement of any meeting of a governmental body unless for good 
cause such notice is impos~ihle or impractical, in which case as much 
notice as is reasonably possible shall be given. * * * 

"When it is necessary to hold a meeting on less than twenty-four hours 
notice, or at a place that is not reasonably accessible to the public, or at 
a time that is not reasonably convenient to the public, the nature of the 
good cause justifying that departure from the normal requirements shall 
be stated in the minutes." 

Before addressmg your specific question, we note the purpose of the 
law as declared in ~28A.l : 

"This chapter seeks to assure, through a requirement of open meetings 
uf guvcmmcnt bodies, that the basis and rationale of governmental 
decisions, as well as those decisions themselves, are easily accessible 
to the people. Ambiguity in the construction or application of this chapter 
should be resolved in favor of openness." 

In this same vein, we believe the words in IJubmrolny v. Reinhard, 173 
N.W.2d 837, 840 (Iowa 1970), while used to describe the tenor of the 
former open meetings Jaw, are equally descriptive of the purpose of the 
new provisions of Chapter 28A: 

"It is clear the purpose of [the law] is to prohibit secret or 'star 
chamber' sessions of public bodies, to require such meetings be open and 
to permit the public to be present unless within the exceptions stated 
therein." 

The notice provisions of §28A.4 should be construed and applied to 
promote the stated purpos-e and intent of the law. It is apparent that 
the notice provisions are intended to provide the general public with 
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timely, adequate notice of the pendency of government's business. Thus, 
§28A.4 imposes minimal notification measures concerning the contents 
of notice, the manner of giving notice, and the time at which notice must 
be given, all for the benefit of the public at large. It is further evident 
that the standards imposed by §28A.4 are to be considered minimal meas
ures only, and do not prevent a particular governmental body from 
providing more notice than is statutorily required. 

According to §28A.4 ( 1), notice preceding a prescribed meeting must 
be made in a manner "reasonably calculated to apprise the public" of the 
time, place, date, and tentative agenda of a meeting. This standard is 
necessarily flexible, permitting discretion in an agency or other govern
mental body to select an appropriate means of notification. As a minimal 
measure, however, §28A.4 (1) requires a governmental body to take two 
steps to insure that the public at large receives some notice: (1) news 
media, which have filed a request for notice, must be notified of upcom
ing meetings, and (2) notice must be posted, either "on a bulletin board 
or other prominent place which is easily accessible to the public and 
clearly designated for that purpose at the principal office of the body," 
or, if the governmental body has no principal office, notice must be posted 
at the building where the meeting is to he held. 

Pursuant to §28A.4 (2), notice, conforming with subsection one, is re
quired to precede commeneement of a presnibed meeting by "at least 
twenty-four hours ... unless for good cause such notice is impossible 
nr impractical." If twenty-four hour notice cannot be provided, "as much 
notice as is reasonably possible shall be given," and "the nature of the 
good cause ... shall be stated in the minutes" of the meeting. Such 
minutes are "public records open to public inspection.'' §28A.3, Iowa Code 
( 1979). 

Applying the statutory standards lo your question, it is readily appar
ent that it is not sufficient to merely inform an inquiring individual 
that "notification of all meetings, special or regular, will be given at a 
set time each day over a local radio station." To satisfy the statutory 
requirements, a g·overnmental body must see that the public at large is 
notified through the posting of notice and notification to news media. 
If such measures have been taken, an agency or other governmental body 
is free to select additio,Jal means "reasonably calculated to apprise the 
public" of a pending· meeting. An example is found in your question, 
where it is appa1ent that notice 'is provided the general public via a local 
radio station. In our view, notification of the time, place, date and 
tentative agenda via a 1·adiu broadcast is an approp1·iate, additional 
means of informing the public of a pending meeting. 

An issue raised by your question is whether a governmental body is 
required to provide notice of an upcoming meeting to an individual who 
has requested such notice. As we have pointed out, the notice provisions 
contemplate that notice be provided the general public through posting, 
and does not expressly require a governmental body to give notice on an 
individual basis. An exception to this is the requirement that requesting 
news media be individually notified. However, while such notification is 
not expressly required by the law, it seems preferable for a governmental 
body to advise an interested individual of the pertinent information 
concerning a meeting rather than simply tell the individual to listen to a 
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local radio broadcast. A procedure instituting notification on an indi
vidual basis certainly promotes the underlying policy of the Jaw in favor 
of open governmental business by insuring notification to those individu
als who are interested enough in a particular governmental body's busi
ness to request notification. Again, we believe that such measure is an 
appropriate, additional means of apprising the public of pending meet
ings. 

April 11, 1979 

MUNICIPALITIES: Pensions- §410.6, the Code, 1979. When a pension, 
pursuant to Chapter 410 of the Code, is recomputed and there is an 
increase in benefits, the increase is equal to one-half the difference 
between the old pension and the recomputed pension. (Blumberg to 
Priebe, State Senator, 4-11-79) #79-4-11 (L) 

April 11, 1979 

COUNTIES: County Board of Supervisors' duty in setting compensation 
of county elected officials' deputies' salaries and permissibility of 
Board members using county cars. Article III (Sec. 39A) of the Con
stitution; §§331.22, 332.3 (18), 340.4, and 340.8 ( 1979). Section 340.4 
requires the county board of supervisors to certify to the county 
auditor the salaries of the elected officials' deputies as long as the 
salaries do not exceed the maximum fixed in Section 340.4. The board 
member may use county cars in the performance of their official 
duties. (Condon to Soldat, Kossuth County Attorney, 4-11-79) #79-4-
12 

Mr. Mark S. Soldat, Kossuth County .4ttorney: This letter is in re
sponse to your request for an opinion regarding 1) the certification by 
the county board of supervisors to the county auditor of the salaries to 
be paid deputies of elected county officials and 2) whether county super
visors may use county cars. 

Your question regarding the first issue is as follows: 

"During the recent Kossuth County Board of Supervisors Meeting a 
question arose concerning the power of the Board of Supervisors to set 
the salaries of other employees of the county. Section 332.3, subsection 10, 
Iowa Code (1977), allows the county board of supervisors to fix the 
compensation for all services of county and township officers not other
wise porvided for by law. Section 340.8 allows the county board of 
supervisors to specifically fix the salary of the first deputy sheriff under 
subsection 1 and all other deputy sheriffs under subsection 2. However, 
section 340.4 sets the percentage of salary for the deputies of the county 
auditor, county treasurer, county recorder, and the clerk of the district 
court but this section does not include the language found in 340.8 which 
allows the county board of supervisors to fix the salary. The question is: 
is it mandatory for the county board of supervisors to certify to the coun
ty auditor the amount as a percentage of salary recommended by the 
elected official for the deputy of the elected official?" 

As you say, the county board of supervisors is empowered to set com
pensation for those county and township officers not otherwise fixed by 
law. The salaries of the deputies of the county auditor, county treasurer, 
county recorder, and clerk of the district court are otherwise fixed by 
law. Section 340.4, Code of Iowa (1979), requires the county auditor, 
county recorder, county treasurer and clerk of the district court to certify 
to the board of supervisors the salaries of their deputies. Section 340.4 
imposes a maximum on those salaries. This provision is unlike Section 
340.8 which authorizes the board of supervisors to set the salaries of 
deputy sheriffs. Moreover, the last sentence of 340.4, by specifically 
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stating that the board shall set the compensation of the rest of the 
employees, implies that the board does not set the salary of the deputies. 

All the board of supervisors is required to do is to certify to the county 
auditor the salaries of those deputies that have been reported to the 
board by the elected officials. The board cannot be required to certify 
to the county auditor a salary in excess of the maximum set in Section 
340.4. The board is not required by statute to certify the salaries as a 
percentage. 

The second question of your opinion request was posed by you as 
follows: 

"The second question involves the use of motor vehicles owned by the 
county and used and operated by the board of supervisors. Section 332.3, 
subsection 18, Code of Iowa ( 1977), allows the county board of super-
v i~urs lo own ami op,•mlt• uutomobilt•s for tlw sheriffs department and 
to 'operatt• a :wrvicc g-uruKe for the purpose of servicing automobiles or 
other vehicles owned and operated by the county in performance of its 
duties'. Therefore, there appears to be authority for the county to operate 
and repair vehicles for other than sheriff's office. However, section 
331.22, as amended by Acts of the 67th General Assembly 1978 Session, 
chapter 1118, section 1, clearly specifies that the annual salary of the 
board of supervisors shall be that amount determined under 348.6 of the 
Code together with reimbursement for mileage expense incurred while 
engaged in the performance of official duties. Th question is: can the 
board of supervisors, in lieu, of accepting mileage reimbursement, use 
county vehicles for traveling to and from official county business?" 

Section 331.22 permits the members of the county board of supervisors 
to be reimbursed "for mileage expense incurred while engaged in the 
performance of official duties." From this language, we cannot conclude 
that board members are forbidden to use county cars in the performance 
of their official duties. It is true that the board members have no specific 
statutory authorization to use county cars, but this is true regarding 
all county officials and employees other than members of the sheriff's 
department. Section 332.3(18) indicates that cars are "owned and oper
ated by the county in the performance of its duties" in addition to those 
used by the sheriff's office. 

With the recent adoption of the County Home Rule Amendment, Article 
III ( §39A) of the Iowa Constitution, counties need no longer seek express 
statutory authority for each exercise of governmental power in the 
determination of local affairs. The authority of members of the county 
board of supervisors to use county cars for county business is a local 
affair. Since there is no statutory provision which precludes this activity, 
the board of supervisors may decide to permit members to use cars for 
county business. 

April 11, 1979 

IOWA STATE ASSOCIATION OF COUNTIES: STATUTORY RE
STRICTIONS ON COLLECTION OF "REGULAR MEMBERSHIP 
DUES" AND "SERVICE FEE". §332.3 (27), Code of Iowa (1979). A 
collection once each year of "regular membership dues" and "service 
fees" in a membership fees statement for 1979", by the Iowa State 
Association of Counties is in violation of §332.3 (27) of the 1979 
Code of Iowa if the total assessment collected from all member coun
ties is in excess of $75,000 per annum. (Hagen to Richard Johnsol'l, 
Auditor of State, 4-11-79) #79-4-13 (Ll 
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April 12, 1979 

CRIMINAL LAW: Disposition of seized property. Section 809.2, Supple
ment to the Code 1977. A notice of forfeiture hearing must be issued 
by the clerk of court, although not necessarily served or published, 
within forty-eight consecutive hours, excluding those falling on a 
Sunday, after the last official act of possession completing a seizure 
of the property. At a minimum, service upon known persons must be 
by mailing; service upon unknown persons must be by publication 
pursuant to the Iowa Rules of Civil Procedure. (Dallyn to Poffenberger, 
State Representative, 4-12-79) #79-4-14 

The Honorable Vi1·ignia Poffenberger, State Representative: You have 
requested an opinion of the Attorney General concerning the notice pro
visions of Section 809.2, Supplement to the Code 1977. You pose the 
following question for our consideration: 

"1. How is Section 809.2, Supplement to the Code 1977, requiring that 
a notice of hearing be issued by the clerk of court within forty-eight 
hours of the seizure of property via a search warrant, to be construed?" 

Chapter 809, Supplement to the Code 1977, entitled "Disposition of 
Seized Property," is Iowa's general "forfeiture statute" by which prop
erty seized upon warrant, or incident to arrest is either returned to its 
rightful claimant o1· forfeited to the state for conversion or destruction. 
Sections R09.1, 809.5, 809.6, Supplement to the Code 1977. Chapters 808 
and 809, Supplement to the Code 1977 revise and replace the prior 
<"haptor on search and seizure, Chapt~r 751, Code of Iowa ( 1977). Sec
tion 809.~ consolidates and significantly abbreviates the provisions for 
notice and service previously contained in Sections 751.16, 751.17, Code 
of Iowa ( 1977). Yom question on the forty-eight hour provision neces
sarily raises several other related issues inherent in Section 809.2, 
Supplement to the Corle 1977. These issues, procedural in nature, involve 
determining the scope of notice, time, and manner of service required 
under Section 809.2, which states: 

"809.2 NOTICE OF HEARING. 

The clerk of (·ourt shall issue a notice of a hearing, containing a reason
able description of the property and the time, place, and cause of its 
'Pizure, within forty-eight hours of the time of its seizure. Such notice 
shall he reasonably calculated to apprise affected persons of the pen
dency of the hearing." 

Iowa ful'!eiturc proceedings, though quasi-criminal in nature, are civil 
in form; therefore, the civil element is procedurally determinative in 
shaping the form of the action. StCtte 1'. Search Warrant, 234 N.W.2d 874 
(Iowa 1975). As the property seized is the subject matter of the litiga
tion, forfeiture p~·oce('.dings are a classic example of civil "in rem" 
actions. Se-e State !'. Merchandise Seized, 225 N.W.2d 921 (Iowa 1975); 
Rl'sfatement (2rl) of C'nnflif'f of Loll'.< ch. 3, Explanatory Notes, at 103-
104 ( 1971). By virtue of their civil nature, forfeiture proceedings are 
thus governed h~· those Iowa ruies and case law relevant to civil pro
cequre. 

In construing the notice provisions of Sections 751.16 and 751.17, 
Code of Iowa 1977) (the precursor of Section 809.2, Supplement to the 
Code 1977), the Court in State v. Kauj111an, 201 N.W.2d 722 (Iowa 1972), 
found that the procedures outlined therein were jurisdictional and man
datory. /d. at 724. Noting that forfeitures are not favored in other areas 
of the law and that forfeiture statutes should be strictly construed, the 
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Court held that failure to comply with these notice requirements di
vested the trial court of jurisdiction to forfeit property to the state. 
/d. at 723-724. Absent any language in the present statute to the con
trary, the notice procedures of Section 809.2, Supplement to the Code 
1977, continue to be jurisdictional and must be strictly followed. That 
the:;;e requirements are mandatory is reinforced by the use of the word 
"shall" in Section 809.2, which imposes a duty of performance on the 
actor. Section 4.1(36), Code of Iowa (1979) (The word "shall" imposes 
a duty). See State v. Kaufman, 201 N.W.2d 722 (Iowa 1972). 

The first sentence of Section 809.2 requires the clerk to "issue a 
notice of hearing ... within forty-eight hours .... " The words "issue" 
and "serve" are not interchangeable terms of art. A notice is "issued" 
when it is put in proper form and delivered to an officer for service, or 
mailed to or deposited with a newspaper for publishing, but it is not 
"served' until all those acts which constitute service have been performed, 
or the party has waived form and accepted service. Oskaloosa Cigar Co. 
v. Iowa Cent. Ry. Co., 89 N.W. 1065 (Iowa 1902) (not officially re
ported). Thus, the clerk need only draft a proper notice and mail it, 
or deliver the same to an officer, within that initial forty-eight hour 
period. It is not necessary that the potential claimants receive it within 
that forty-eight hour period. 

The required contents of a notice issued pursuant to Section 809.2 
are listed therein. The requisites of process are matters of statutory 
regulation, and notice must contain whatever the applicable statute pre
scribes. Parkhurst v. White, 254 Iowa 477, 118 N.W.2d 47, 50 (1962). 
The Court in State !'. Kaufman, 201 N.W.2d 722 (Iowa 1972), indicated 
that the requirement in Iowa's prior forfeiture statute, Section 751.16, 
Code of Iowa ( 1977), that the notice be addressed, "To all persons whom 
it may concern," was jurisdictional and an omission of the same could not 
be cured by actual notice to a known claimant. /d. at 723-724. Thus, at a 
minimum, notice pursuant to Section 80!).2 must include a description of 
the property seized, the time and place where it was seized, and the 
reason for its seizure. Section 809.2, Supplement to the Code 1977. The 
notice should also include a description of the hearing, as well as the 
time, place, and manner in which it will be held, so as to reasonably 
notify and apprise affected persons of the hearing· itself. /d. 

Such a notice is to be issued "within forty-eight hout·s of the time of 
[the property's] seizure." Section 809.:?, Supplement to the Code 1977. 
You rais:! in your request the potential hardship that a strict construction 
of this statute would work in rural counties where the magistrate is part 
time, the clerk's office is of limited staffing, and the newspapers are 
weekly or bi-weekly. However, the ~tatutory language is clear; issuance 
shall occur within forty-eight hour~ of s~izure. The Court in State v. One 
H~tnd,et/ T!n'llfy-Si.r Dollars, 251 N.\\'.~d 217 (Iowa 1977) held that a 
similar fot·ty-eight-hour timetable under the 1973 Code (notice of for
feiture hearing to be issued within forty-eight hours of the return) 
was mandatory, and that a failure to observe this timetable divested the 
trial court of jurisdiction to order forfeiture. 

Nor is the present forty-eight hour provision qualified by any language 
suggesting any flexibility in adherence to this time requirement. This 
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stands in marked contrast to the language of Iowa R. Crim. P. 2 ( 1) 
which provides that "an officer ... shall take the arrested person without 
unnecessary delay before a committing magistrate .... " "Unnecessary 
delay" is then defined by Iowa R. Crim. P. 1 (2) (c) as being "any unex
cused delay longer than twenty-four hours .... " (emphasis added). 
The reasonableness or excuse for delay is then determined based on a 
number of faetors eonsidcred hy the Court. See [1!178] O.A.G. #78-12-22. 
There is no analol{ous pwvision for good cause in Section 809.2 as a 
justification for delay in the issuance of the notice beyond the forty-eight 
hour limitation. Iowa has long recognized the rule that where the lan
guage of a statute is plain and unambiguous and its meaning clear and 
unmistakable, there is no room for construction, and the courts are not 
permitted to search for its meaning beyond the statute itself. Dingman v. 
City of Council Bluffs, 249 Iowa 1121, 90 N.W.2d 742, 746 (1958). 
See State v. Kaufman, 201 N.W.2d 722 (Iowa 1972) (forfeiture statutes 
are to be strictly construed. As a practical matter, this means that part
time magistrates or clerks will have to be "on-call" or otherwise avail
able to file a returned warrant and issue a timely notice when necessary 
to avoid a jurisdictional default. 

While the forty-eight hour maximum is fixed, computation of the same 
i,; subject to other Code sections. The forty-eight hour period is not 
subject to extension pursuant to Section 4.1 (22), Code of Iowa ( 1979). 
That provision deals with time periods measured in days with respect 
to commencing actions, filing pleadings, or perfecting appeals. Where 
by the language of a particular statute the last day for the commence
ment of an action falls on a Saturday, Sunday, or holiday, then the time 
therefor shall be extended to include the next day. Section 4.1 (22), Code 
of Iowa (197~). Section 809.2, Supplement to the Code 1977, does not 
speak to commencing actions in terms of days; it expressly requires issu
ance of the notice within forty-eight hours. While the Iowa Supreme 
Court has not ruled directly on this point, the logical conclusion, sup
ported by sister-state authority, is that this provision of Section 809.2, 
styled in terms of hours, is not subject to Section 4.1 (22), Code of Iowa 
(1~79). i:>ee E.t· Parte Schnapka, 149 Mich. 309, 112 N.W. 949 (1907). 

The general rule that fradions of days are not recognized at law does 
not apply w acts or proceedings under statutes containing requirements 
measured in hours. 86 C.J .S., Time, Section 17 ( 1954). In computing 
time under such requirements, the hours are to be counted as they move 
forward in consecutive order, and, in computing a period of hours, public 
holidays as well as Sundays are to be included, except where the doing 
of the act in question on Sunday or a holiday is prohibited by statute 
and hence illegal. I d. 

While Section 4.1 (22) Code of low a ( 1979) is inapposite by its terms, 
Section 605.18, Code of Iowa (1977), expressly provides that "no ... 
judicial business can be transacted on Sunday, except to ... (4) perform 
such other acts as are provided by law." No concomitant provision exists 
in regards to Saturdays or holidays. A reading of relevant acts suggests 
that these sections permit exceptions for the issuance by the clerk of 
notices and writs on Sundays only pursuant to express statutory author
ity and conditions contained in each individual chapter. See Sections 
626.6, 626.7, 63:J.5, 639.16, 643.3, 643.5, 667.2, 667.3, Code of Iowa (1977); 
Ia. R. Civ. P. 57. Such an express exception is not provided in Chapter 
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809, Supplement to the Code 1977. Therefore, the proper computation 
of the forty-eight hours allowed under Section 809.2 is to commence with 
the first hour after seizure of the property and to count thenceforth in 
consecutive hourly order. Any computation is to cease with the advent 
of any Sunday hours, and is to recommence at the point left off with the 
first hour on Monday. If a seizure occurs on a Sunday, then computation 
is to initially commence with the first hour on Monday. See Section 
605.18, Code of Iowa (1977); 86 C.J.S., Time, Section 17 (1954). All days 
of the week mentioned refer to the 24-hour period beginning at 12:00 
a.m. and ending at 11 :59 p.m. of said day. It should be noted at this 
point that Saturdays are not excluded from the computation of time 
under Seetion HO!l.~. Tht•rcforP, if the forty-eight hour time limit expires 
on a Saturday, the elerk must issue the notice prior thereto, ·~ven if this 
means doing so on Saturday itself. This requirement is equally applicable 
to any other holiday other than one falling on a Sunday. 

The requirement that notice be issued within forty-eight hours after 
the time of seizure of the property raises the problem of when compu
tation of time begins in those situations where multiple items of property 
are involved in a seizure that necessarily :!xtends over a protracted time 
period .. The term, "seizure of property," as used in Section 809.2, Sup
plement to the Code 1977, technically means more than merely viewing 
or searching through the goods; rather, it is the sum of the acts per
formed by an officer of the law in taking forcible possession of goods or 
porperty in consequence of a violation of public law. See Moss v. Williams, 
152 Iowa 686, 133 N.W. 120 (1911); Carey v. Insurance Co., 18 Wise. 
80, 54 N.W. 18 (1893). In view of this, it appears that the "time of 
seizure" occurs when the last act necessary to complete the transfer 
of possession of all property seized pursuant to a particular arrest or 
warrant has occurred. Thus, the running of the forty-eight hours com
mences with the completion of the last component act of a seizure, not
withstanding the length of time required to reasonably complete that 
seizure. 

Section 809.2, Supplement to the Code 1977, makes no express provision 
for service of the required notice, except to state that "such notice shall 
be reasonably calculated to appris·e affected persons of the pendency of 
the hearing." However, there are several constitutional and statutory 
requirements of notice and service th?t must be met before an effective 
forfeiture proceeding can be had. Procedural due process requires that 
certain procedural steps be taken before a person is deprived of his 
property, including reasonable notice of the proceedings and the right 
to be heard. U.S. Const. amend. V, XIV. See In Re Lemke's Estate, 216 
N.W.2d 186 (Iowa 1974). The U.S. Supreme Court, in Mullane v. Central 
Hanover Bank & Trust Company, 339 U.S. 306 (1950), set forth the 
standard of procedural due process as: 

"notice reasonably calculated, under all the circumstances, to apprise 
interested parties of the pendency of the action and afford them an 
opportunity to present their objections .... 

"The means employed must be such as one desirous of actually inform
ing- the absentee might reasonably adopt to accomplish it." /d., at 314. 

The issue in .1/ Hila II<' concemed the type of notice of periodic account
ing of investment transactions that should have been given to the bene
fi('iaries of a common trust fund. Th~ CoUJt decided that published notice 
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was not suffici·ent to appri:;e those heneficiaries whose names and 
addresses were known to the trustee or could be ascertained with reason
able diligence since it was not a method which would be employed by 
"one desirous of actually informing the absentee . . . ." The C'Ourt 
authorized the use of the mails for giving notice to members of this class 
of known beneficiaries, undoubtedly bzlieving that the mail would pro
vide effective notice in the vast majority of cases. The Court went on 
to conclude that the statutory notice hy publication was sufficient in the 
case of unknown beneficiaries or conting·ent beneficiaries whose where
abouts did not come to the trustee's attention in the normal course of 
business. 

As a civil action, manner of service in a Section 809 proceeding is 
subject to Rule 82 of the Iowa Rules of Civil Procedure. This rule 
provides that, in an action begun by seizure of property, any written 
notice required shall be served upon the person having custody or pos
session of the property at the time of its seizure by delivering a copy to 
him or by mailing it to him at his last known address. Iowa R. Civ. P. 
Supplement to the Code 1977, that all "affected persons" be apprised of 
82(a), (b). Reading this provision with the requirement of Section 809.2, 
the action, the Mullane standard for servic·e on known parties would be 
satisfied by that method outlined in Iowa R. Civ. P. 82(b), i.e., personal 
service or service by mail upon all known persons whose interests may be 
affected by the hearing. 

In the case of property that is unclaimed or for which there are mul
tiple claimants, some of whom are unnkown, service by publication is 
effective as to those unknown claimants both under the Mullane standard 
and under Iowa case law. Van Gundy v. Van Gundy, 244 Iowa 488, 66 
N.W.2d 43,46 (1953). See Estcrdahl v. Wilson, 252 Iowa 1199, 110 N.W. 
2d 241 (1961). As a practical matter, service of the notice should at a 
minimum be by both mailing (or personal delivery) and publication 
as this method should reasonably insure legally effective service to known 
claimants as well as to those unknown persons of which the clerk would 
be unaware. Posting is no longer an effective means of service, as 
authorization for posting is not expressly provided for in Chapter 809, 
Supplement to the Code 1977, and Iowa R. Civ. P. 369 provides that 
notice by posting shall not have legal effect except where expressly 
authorized by statute. 

The manner of publication of notice is obviously not provided for in 
Chapter 809, Supplement to the Code 1977. Nevertheless, great care must 
be taken in effecting this type of notice. Quality of notice by publica
tion, which may never come to the attention of an affected party, is 
measured with g~·eater strictness than that of notice personally served. 
J\rajt v. Bahr, 256 Iowa 822, 128 N.W.2d 261, 263 (1964). Rule 62 of ·.;he 
Iowa Rules of Civil P1:0cedure, together with Chapters 617 and 618, Code 
of Iowa (1977), provide an indisputably valid method of service by 
publication in general civil causes. in tite absence of statutory authoriza
tion to th·e contrary in Chapter 809, this manner of publication should be 
followed. Cf. Section 633.40(2), Cod-e of Iowa (1977) (notice of probate 
tJ unknown persons may be served by publication within the time and in 
the manner provided by the Rules of Civil Procedure). As noted earlier, 
it is not necessary that actual publicadon occur within that initial forty
eight hour period of Section 809.2. It is only necessary that the clerk 
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either deliver a notice to the newspaper for publication, or deposit the 
notice and instructions for publicaticn in a United States mailbox, 
addressed to the newspaper, within that forty-eight hour period. 

In summary, a notice of hearing, pursuant to Section 809.2, Supplement 
to the Code 1977, must be issued by the clerk of court, although not neces
sarily served or published, within forty-eight consecutive hours, exclud
ing those falling on a Sunday, aft·er the last official act of possession 
completing a seizure of the property. At a minimum, service upon known 
persons must be by mailing; service upon unknown persons must be by 
publication pursuant to the Iowa Rules of Civil Procedure. 

April 17, 1979 

STATE FAIR BOARD: Leasing of Fairgrounds - Chapter 173, Code of 
Iowa (1979). The Fair Board may lease the fairgrounds to private 
interests although a small part of the land was acquired by condemna
tion. (Condon to Connors, State Representative, 4-17-79) #79-4-15(L) 

April 17, 1979 

ANTITRUST: MUNICIPALITIES. Chapter 73, Code of Iowa, 1979. The 
holding of the United States Supreme Court in the case of City of 
Lafayette v. Louisiana Power and Light Company, 435 U.S. 387, 55 
L.Ed.2d 364, 98 S.Ct. 1123 (1978), does not prevent compliance by 
municipalities with the preference for Iowa products, produce, coal and 
labor statutorily required by Chapter 73. (Heintz to Rush, State 
Senator, 4-17-79) #79-4-16 (L) 

April17, 1979 

COUNTIES: Compensation of county engineer pursuant to Chapter 28E 
agreement between county and cities. Article III, Section 31, Iowa 
Constitution; Chapter 28E and §309.18, Code of Iowa (1979). Pursuant 
to the Chapter 28E agreement between Kossuth County and several 
cities in Kossuth County, the money which is reimbursed to the Kossuth 
County Secondary Road Fund by the cities is a portion of the Kossuth 
County Engineer's total salary set by the Kossuth County Board of 
Supervisors, not in addition thereto. The overpayment to the county 
engineer could be legalized by the legislature. (Condon to Soldat, 
Kossuth County Attorney, 4-17-79) #79-4-17 (L) 

April 19, 1979 

TAXATION: Refunding Erroneous or Illegally Exacted Property Tax
§§441.37, 441.38, 445.60, Code of Iowa, 1979. If the assessor has the 
power and jurisdiction to detennine whether all or any part of the 
property of the taxpayer is taxable, and, thereafter, the taxpayer fails 
to pursue his or her legal remedies provided for in §§441.37 and 441.38 
for any errors or irregularities he or she believes that the assessor or 
board of review has made, the taxpayer waives his or her right to 
seek a refund for any taxes paid from the board of supervisors under 
the provisions of §445.60. (Kuehn to Willis, 4-19-79) #79-4-18 

Mr. Kent B. Willis, Calhoun County Attorney: You have requested an 
opinion of the Attorney General regarding the obligations of the Calhoun 
County Board of Supervisors to refund real property taxes regarding 
certain years in which the Good Samaritan Home, located in Calhoun 
County, filed for an exemption from property tax by claiming to qualify 
for an exemption within the provisions of §427.1(9), Code of Iowa, 1979. 
Section 427.1(9) states: 

"427.1 Exemptions. The following classes of property shall not be 
taxed: 

::: * * 



84 

"9. Property of religious, literary, and charitable societies. All grounds 
and buildings used or under construction by literary, scientific, charitable, 
benevolent, agricultural, and religious, institutions and societies solely 
for their appropriate objects, not exceeding three hundred twenty acres 
in extent and not leased or otherwise used or under construction with a 
view to pecuniary profit. All deeds or leases by which such property 
is held shall be filed for record before the property herein described 
shall be omitted from the assessment. All such property shall be listed 
upon the tax rolls of the district or districts in which it is located and 
shall have ascribed to it an actual fair market value and an assessed 
or taxable value, as contemplated by section 441.21, whether such prop
erty be subject to a levy or be exempted as herein provided and such 
information shall be open to public inspection." 

Section 445.60, Code of Iowa, 1979, states: 

"445.60 Refunding erroneous tax. The board of supervisors shall direct 
the treasurer to refund to the taxpayer any tax or portion thereof found 
to have been erroneously or illegally exacted or paid, with all interest 
and costs actually paid thereon." 

However, after the Good Samaritan Home (hereafter referred to as 
the taxpayer) filed for an exemption from property taxes for the par
ticular year or years in which it claimed an exemption under the pro
visions of §427.1(23), it failed to appeal to the district court under 
~441.38, Code of Iowa, 1979, the actions of the board of review which 
held that the taxpayer did not qualify for an exemption under §427.1(9). 
Instead of appealing to the district court the board of review's deter
mination to deny an exemption, the taxpayer filed for a refund of taxes 
it paid for thP years it requestPd an l·XPmption under the provisions of 
§445.60. 

Section:> 441.:!1 and ·14L:ll"\, Code uf lo\va, 1979, state: 

"441.37 Protest of assessment-grounds. Any property owner or 
aggrieved taxpayer who is dissatisfied with his assessment may file a 
protest against such assessment with the board of review on or after 
April 16, to and including May 5, of the year of the assessment . . . 
Said protest must be confined to one or more of the following grounds: 

"2. That his property is assessed for more than the value autho~ized 
by Jaw, stating the specific amount which the protesting party beheves 
his property to be overassessed, and the amount which he considers 
to be its actual value and the amount he considers a fair assessment. 

"3. That his property is not assessable and stating the reasons there
for. 

:;: f,: ~: 

"After the board of review has considered any protest filed by a 
property owner or aggrieved taxpayer and made final disposition of the 
protest, the board shall give written notice to the property owner or 
aggrieved taxpayer who filed the protest of the action taken by the board 
of review on the protest. 

"441.38 Appeal to district court. Appeals may be taken from the action 
of the board of review with reference to protests of assessment, to the 
district court of the county in which such board holds its sessions within 
twenty days after its adjournment. No new grounds in addition to those 
set out in the protest to the board of review as provided in section 441.37 
can be pleaded, but additional evidence to sustain said grounds may be 
introduced. The assessor shall have the same right to appeal and in the 
same manner as an individual taxpayer, public body or other public 
officer as provided in section 441.42. Appeals shall be taken by a written 
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notice to that effect to the chairman or presiding officer of the board 
of review and served as an original notice." 

The legislature has made it clear that the assessor has the power 
and jurisdiction to determine whether all or any part of the property 
of the taxpayer is assessable and thereafter, if the taxpayer does not 
agree with the assessor's determination, it can file a protest with the 
board of review under the provision of ~441.37. Section 427.1(23), Code 
of Iowa, 1979, states: 

"23. Statement of objects and uses filed. Every society or organization 
claiming an exemption under the provisions of either subsection 6 or 
subsection 9 of this section shall file with the assessor not later than 
February 1 of the year for which such exemption is requested, a state
ment upon forms to be prescribed by director of revenue, describing the 
nature of the property upon which such exemption is claimed and setting 
out in detail any uses and income from such property derived from such 
rentals, leases or other uses of such property not solely for the appro
priate objects of such society or organization. The assessor, in arriving 
at the val11ation of any property of such society or organization, shall 
take into consideration any uses of the property not for the appropriate 
objects of the organization and shall assess in the same manner as other 
property, all or any portion of the property involved which is leased, 
let or rented and is used regularly for commercial purposes for a profit 
to any party or individual. In any case whe1·e a portion of the property 
is 11sed regularly for commercial purposes no exemption shall be allowed 
upon p1·operty so used and the exemption granted shall be in the propor
tion of the value of the property used solely .for the appropriate objects 
u.f the organization, to the entire value of the property. No exemption 
shall be granted upon any property upon or in which persistent violations 
of the laws of the state of Iowa are permitted. Every claimant of an 
exemption shall, under oath, declare that no such violations will be 
knowingly permitted or have been permitted on or after January 1 of 
the year for which a tax exemption is requested. Claims for such exemp
tion shall be verified under oath by the president or other responsible 
heads of the org·anization." (Emphasis supplied) 

In order to determine whether or not the taxpayer can still request 
a refund under §445.60 in spite of the fact it failed to pursue its reme
dies provided by law to correct any errors that it believed the assessor 
and board of review committed, it is necessary to review carefully the 
Iowa case law interpreting §§441.37, 441.38 and 445.60. Section 445.60, 
Code of Iowa, 1979, has been a part of Iowa law since Van Wagenen v. 
Supervisors of Lyon County, 1888, 74 Iowa 716, was decided. Said case 
states: 

"In 1886 Miller and Thompson, who reside in Lyon County, were duly 
assessed for the purpose of taxation with certain bank stock owned by 
them in banks incorporated under the laws of Minnesota, and situated 
in that state. In January, 1887, the board of supervisors, by a resolution 
duly passed, rebated the tax so assessed. The plaintiffs commenced this 
certiorari proceeding for the purpose of annulling the act of the board. 

"1. The first question to be determined, it seems to us, is whether 
the assessment was void or merely erroneous. Miller and Thompson, as 
we have seen, were residents of Lyon County, and were liable to be 
assessed there with all the personal property owned by them. The assess
ing officer had the power and jurisdiction to determine that the bank 
shares were assessable in that county. He may have erred, but clearly, 
we think, the assessment was not void. 

* =!= "' 

"II. The next question is in what manner such an erroneous assess
ment can be corrected. The uniform ruling in such a case is that the 
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aggrieved party must apply to the city or township board of equalization 
for such correction. Macklot v. City of Davenport, 17 Iowa, 379, and other 
cases following it. Miller and Thompson did not adopt this remedy, but, 
long after the time within which they were required to appear before 
the proper board of equalization, they applied to the board of supervisors 
for relief. The question is pertinent whether the board (of supervisors) 
had the power and jurisdiction to grant the relief it did ... Counsel for 
the appellee, ... claim that the requisite power is found in section 870 
of the Code, which provides: 'The board of supervisors shall direct the 
treasurer to refund to the taxpayer any tax or portion of a tax found 
to have been erroneously or illegally exacted and paid.' 

* 
"Strictly speaking, as this tax has never been exacted or paid, this 

statute has no application. But counsel say that, assuming that the bank 
shares are not assessable, it is clearly unnecessary to pay the money 
into the treasury and then apply to and obtain an order from the board 
on the treasurer to repay it. Therefore the error of the board, conceding 
it to have been an error, was in no respect prejudicial. This argument 
is specious, but not sound, for the r·eason that it assumes that a tax
payer who is erroneously assessed must pay the tax and then apply to the 
board for an order on the treasurer to refund the same, and, if the board 
refuses, he can maintain an action to recover the tax, although he fails 
to make application to the proper board of equalization to correct the 
enoneous assessment. If the taxpayer is CITOJ/eously assessed, he must 
Jllfi'Sue the remedies provided by law to con ect the error, and the statute 
in question simply n:eans that when the taxes have been exacted or paid, 
although the taxpayer has availed himself of all the remedies provided 
by law without obtaining the relief, the board of supervisors may direct 
such taxes to be refunded. If a JH'rsoll pay,q ta.res without availing himself 
of tht· remedy provided by law, it ca11not be regarded as an illegal 
t•.raction, provide{! the power and jurisdiction existed to make the assess
ment and levy .... As the board of SIIJI<'Il'isors did not have the powe1· 
oud j11risdictio11 to mah the abatemc11t it did, it follows that the action 
of the board may be reviewed and conected by certiorari at the instance 
of a taxpayer. Collins v. Davis, 57 Iowa, 256. The judgment of the dis
tl'ict court is reversed." (Emphasis supplied) 

In 1924, the Iowa Supreme Court affirmed Van Wagenen 1•. Super
l'isors of l,yo11 County in G1·iswold La11d & Credit Co. v. County of 
Calhoun, 1924, 198 Iowa 1240, 201 N.W. 11. This case involved an action 
in mandamus, after a demand for refund of property taxes was made 
upon the board of supervisors but refused, brought by the Griswold 
Land & Credit Company of Manson, Iowa, against the board of super
visors to compel a refund of certain taxes alleged to have been erron
eously and il12gally exacted of it. No protest was made to the board of 
review. In Griswold Laud & Credit Co. r. County of Calhoun, supra, at 
198 Iowa 1243, the Court sets forth the controversy as follows: 

"The real nub of the controversy is the right of appellants (Griswold), 
under the facts admitted by the demurrer, to relief under Section 1417 
(now §445.60). The question, therefore, is: What is meant by taxes 
found to have been erroneously or illegally exacted or paid, within the 
terms of this statute? Was the remedy of appellants, of appearing before 
the board of review with their grievances, and, upon failure to obtain 
re/ie.f, of ap]Jealing to the district court, exclusive of all others, or may 
they maintain the present action, notwithstanding that the irregularity 
complained of could have been remedied by that tribunal? The word 
'enoneously' has no doubt been somewhat loosely used by this court, 
particularly in some of its early decisions. (Emphasis supplied) 

At 198 Iowa 1244 and 1245 the court stated: 

"The board of supervisors is not a taxing body. It has no authority 
to increase or diminish the valuation of property returned to the board 
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of review by the assessor in the various assessing districts. The dis
tinction to be observed between the power of the board of review and the 
power of the board of supervisors is pointed out in Dickey v. Polk County, 
11upra. 

··'If a ta:rpayer, by failing to pursue a remedy for the correction of 
;l'l'egularities in the assessment and le1•y of taxes, waives or loses his 
right to resist the collection of the taxes, the exaction of payment by the 
treasurer is not illegal or erroneous. The irregularities having been 
waived, the assessment stands upon the tax books to be lawfully exacted, 
and their collection enforced by the treasurer. In that case, it could not 
be found that they were 'erroneously or illegally exacted or paid.' Thus 
an assessment which, for certain reasons, is held to be erroneous, must 
be corrected upon application to the board of equalization; if that remedy 
is not pursued, the tax may be collected. Macklot v. City of Davenport, 
17 Iowa 379. In case of erroneous assessment which is to be corrected 
by the board of equalization, no action will lie. 

* * * 
"We further said, in Van Wagenen v. Supervisors of Lyon County, 

that: 

"'If a person pays taxes without availing himself of the remedy 
provided by law, it cannot be regarded as an illegal exaction, provided 
the power and jurisdiction existed to make the assessment and levy'." 

In 1977, the Iowa Supreme Court, again, upheld these earlier court 
decisions in City of Co1tncil Bluffs v. Pottawattamie County, 1977, Iowa, 
254 N.W.2d 18. In this case, the city claimed that its urban development 
property was exempt from property tax, but the assessor did not remove 
the property from the assessment rolls for 1970, 1971 and 1972. The city 
refused to pay the taxes for said years. When the assessor refused to 
remove the property being taxed from the assessment rolls, the city 
started this action in the district court to establish its tax exempt status. 
The city did not, however, seek administrative relief from the assessments 
under §441.37 of the Iowa Code by, first, going to the board of review 
for relief and if denied, then, appealing to district court under §441.38. 
The court held that §441.37 contemplates that complaints such as one 
made by the city shall be first heard and decided by the board of review 
before judicial relief may be had. 

The city argued that the property tax imposed was void because the 
property was exempt from taxation and, therefore, the city could go 
directly to the courts without first seeking relief from the board of 
review. The court responded to this argument at 254 N.W.2d 21 and 22 
uy stating: 

"Whether the property was exempt from taxation under the wording 
of §403.11 (2), of course, is the very question to be decided. The rule that 
administrative procedures need not be resorted to when the tax is un
constitutional or is levied without authority does not apply to questions 
such as the one presented here. 

·• [ 4] lf the city is right, any taxpayer who claimed his property 
should not have been assessed at all could ignore the Board of Review 
and go directly to the courts; but this would manifestly be contrary to 
both the express provisions and the purpose of §441.37 heretofore set out. 
The statute permits the urban renewal property to be taxed under certain 
circumstances. The parties disagree as to whether these .cirs;ul)Jsj;ances 
are present here. This is a matter well within the author·ity of the Board 
of Review .... 

"[Sj Neithl••· is it any objection to say that the case need not have 
been fir·st submitted to the Board of Review because it involves the 
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meaning of a statute, a legal issue. Virtually all questions involving a 
claimed exemption from taxation involve such matters. We cite a few of 
them only .... 

"Evangelical Lutheran Good Samaritan Society v. Board of Review of 
City of Des Moines, 200 N.W.2d 509, 510 (Iowa 1972) (nursing home 
claiming exemption); ... 

"The only exception we have recognized to the necessity for exhausting 
administrative remedy before s·eeking judicial review is stated in Griswold 
Land & Credit Co. v. County of Calhoun, 198 Iowa 1240, 1245, 201 N.W. 
11,13 (1924): 

" 'The rule to be deduced from the various provisions of the statute 
and the decisions of this court is that, unless the tax is illegal because 
levied without statutory authority, or levied upon property not subject 
to taxation, or by some officer or officers having no authority to levy 
the same, or is in some other similar respect illegal, the exclusive remedy 
of the taxpayer is to complain to the board of review, and, in the event 
he is denied relief, then to appeal to the district court.' ... 

"In the case before us the tax was levi·ed under a statute permitting 
the property to be assessed under certain circumstances. The dispute 
concerns whether such circumstances exist. Even if erroneously assessed 
because the statute had been misapplied, the tax would have been applied 
under color of statutory authority. It would not be 'illegal' as that term is 
used in Early and Jewett. This is clearly the very type of case the statute 
intended to be submitted to the Board of Review in the first instance .... 

"We hold submission of this dispute to the Board of Review was a 
condition precedent to the city's right to seek judicial review. Failure to 
exhaust this administrative remedy is a waiver of the city's right to 
seek redress from the courts." (Emphasis supplied) 

In summary, starting in 1888, the Iowa Supreme Court has made it 
clear that the words "erroneously or illegally" as used in §455.60 have 
no application to a situation whereby the assessor has the power and 
jurisdiction to determine whether all or any part of the property of the 
taxpayer is taxable if the taxpayer fails to pursue its legal remedies 
as provided for in §§441.37 and 441.38. Even if erroneously assessed by 
the assessor because the statute was misapplied, the tax is still applied 
under color of statutory authority and the failure of the taxpayer to 
protest the erroneous assessment by following the legal remedies set 
forth in §§441.37 and 441.38 will result in a waiver of any irregularities 
or illegalities in the assessment. 

Based upon the foregoing·, it is the opinion of the Attorney General 
that the assessor had the power and jurisdiction under the provisions 
of §427.1 (23) to determine whether all or any part of the property of 
the taxpayer was taxable and, the1·eafter, when the taxpayer failed to 
appeal to the district court under §441.38, the board of review's deter
mination that th~ taxpayer did not qualify for an exemption within the 
provisions of ~427.1 (9), it waived its right to seek a refund for any 
taxes paid from the board of supe1 visors. 

April 20, 1979 

OPEN MEETINGS - PUBLIC RECORDS: §§28A.3, 28A.4, 68A.2 and 
68A.3, Iowa Code (1979). Section 28A.4 requires that a news agency 
which has filed a request with a governmental body be provided noti
fication of the date, time, place and tentative agenda of an upcoming 
meeting of the body. The governmental body is responsible for the 
necessary costs involved with providing such notification. 
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The minutes of open meetings of governmental bodies are "public 
records". A member of the public at large is entitled to examine and 
obtain copies of such minutes. The record's custodian must provide 
copies of the minutes only upon payment of the expenses, including 
the fees for postage, incurred to provide copies. (Cook to Menke, 
State Representative, 4-20-79) #79-4-19 

The Honorable Lester D. Menke, Iowa State Representative: You have 
written our office seeking an opinion on the notice requirements of 
Iowa's "open meetings" law and on the provisions relating to "public 
records". You pose the following questions for our consideration: 

"1. Whether §28A.4 requires that notification of the time, date, place 
and tentative agenda of a meeting would only have to be given to the 
one making the request and providing the payment for postage? 

"2. Whether the law requires a governmental body to provide a copy 
of the minutes of meetings to individual requestors, and, if so, could the 
body provide them only to requestors who have provided the payment 
for postage"? 

I. 

Your first question focuses upon the manner in which notice of upcom
ing meetings is to be provided by a governmental body. We recently ex
amined the public notification provisions of §28A.4' in our opinion to 
Representative Delwyn Stromer, issued April 10, 1979 ( OAG number 
79-4-10). We observed in that opinion that the statute imposes only 
minimal measures concerning the contents of notice, the manner of giving 
notice, and the time at which notic2 must be given, and does not prevent 
a governmental body from providing more notice than is statutorily 
required. We further noted that to satisfy the minimum requirements of 
§28A.4 ( 1), an agency or other governmental body must give notice which 
includes the date, time, place, and tentative agenda of a meeting (1) to 
news media which have filed a request for notification with the govern
mental body, and (2) by posting- either "on a bulletin board or other 
prominent place which is easily acC"essible to the public and clearly 
desig·nated for that purpose at the prindpal office of the body," or, if 
the governmental body has no prineipal office, at the building where 
the meeting is to be held. 

Of pal"ticular relevance to yuur IJL!estiun is the following excerpt from 

our vpinion to Representative Stromer: 

"The notice provisions contemplate that notice be provided the general 
public through posting, and do not expressly require a governmental body 
to give notice on an individual basis. An exception to this is the require
ment that requesting news media be individually notified. However, while 
such notification is not expressly required by the law, it seems preferable 

' In parts relevant to this opinion, §28A.4 provides: 

''1. A governmental body, except township trustees, shall give notice 
of the time, date, and place of each meeting, and its tentative agenda, 
in a manner reasonably calculated to apprise the public of that infor
mation. Reasonable notice shall include advising the news media who 
have filed a request for notice with the governmental b()dY and posting 
the notice on a bulletin board or other prominent place which is easily 
accessible to the public and clearly designated for that purpose at the 
principal office of the body holding the meeting, or if no such office 
exists, at the building in which the meeting is to be held." 
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for a governmental body to advise an interested individual of the perti
nent information concerning a meeting . . . A procedure instituting 
notification on an individual basis certainly promotes the underlying 
policy of the law in favor of open governmental business by insuring 
notification to those individuals who are interested enough in a particular 
govern'i"ental body's business to request notification. (Emphasis in origi-

naAI. )'~\>,d. I 'f h f . . d b . d' 'd I th ccor mg y, 1 t e request or notice IS rna e y an m lVI ua , o er 
than a news media representative, a governmental body is not required by 
the law to provide the requested information. The posting of notice in 
accordance with §28A.4 ( 1) is minimally sufficient to satisfy notification 
to the public at large of upcoming meetings. We emphasize, however, 
that a preferable procedure is to inform members of the general public 
of the time, date, place and tentative agenda of a meeting upon request. 

With respect to the news media, §28A.4 (1) requires "advising the news 
media who have filed a request for notice with the governmental body." 
By its terms, the statute does not require general notification to all news 
agencies of upcoming meetings. The language, "who have filed a request 
for notice," places the responsibility of filing upon those news agencies 
interested in reeeiving notification from a particular governmental body. 
In the absence of such a request, a news agency need not be notified. 
Thus, to partially answer your first question as it relates to the news 
media, only those news agencies which have filed a request with a 
governmental body need to be notified of upcoming meetings. Of course, 
as is true with members of the general public, the statute does not pro
hibit a governmental body from providing more notice than is minimally 
required. Thus, governmental agencies are f'ree to notify any news 
agency of upcoming meetings even in the absence of a request. 

There remains the question of the payment of postage. Can a gov
ernmental body refuse notification to a news agency which has filed a 
request, unless the news agency provides the payment for postage? 

The law does not address the question of payment of postage. The 
language of §28A.4 ( 1), "Reasonable notice shall include advising the 
news media ... ," places the burden upon a governmental body to inform 
requesting news agencies of upcoming meetings. We note that the duty 
to notify individual news agencies is not limited geographically, nor are 
there any provisions permitting the recovery of necessary expenses in
curred to provide the required notification. In the absence of such statu
tory authority, it appears that the governmental body is responsible for 
the necessary costs involved with providing notification in accordance 
with the duty imposed by the statute. It is thus our opinion that a 
governmental body cannot refuse notification to a news agency which has 
filed a request for notification on the basis that the news agency must 
provide payment for postage. The statute requires that such news agen
cies be provided notification and the governmental body must assume 
the necessary costs incident to such notification. 

II. 
Your second question raises the matter of examination of public rec

ords. Pursuant to §28A.3, the minutes of open meetings of governmental 
bodies are deemed "public records". In part, §28A.3 provides: 

"Each governmental body shall keep minutes of all its meetings show
ing the date, time and place, the members present, and the action taken 
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at each meeting. The minutes shall show the results of each vote taken 
and the vote of each member present shall be made public at the open 
session. The minutes shall be public records open to public inspection.'' 
(Emphasis added.) 

As a result, your second question is answered by the provisions of 
Chapter 68A, relating to the examination of public records. Section 68A.2 
provides as follows: 

"Every citizen of Iowa shall have the right to examine all public 
1·ecords and to copy such records, and the news media may publish such 
records, unless some other provision of the Code expressly limits such 
right or requires such records to be kept secre\ or confidential. The right 
to copy reco1·ds shall include the right to mlike photographs or photo
graphic copies while the records are in the possession of the lawful 
custodian of the recorda. All rights under this section are in addition to 
the right to obtain certified copies of records under section 622.46." 
(Emphasis added.) 

Additionally, §68A.3 provides: 

"Such examination and copying shall be done under the superv1s1on 
of the lawful custodian of the records or his authorized deputy. The 
lawful custodian may adopt and enforce reasonable rules regarding such 
work and the protection of the records against damage or disorganization. 
The lawful custodian shall provide a suitable place for such work, but 
if it is impracticable to do such work in the office of the lawful cus
todian, the person desiring to examine or copy shall pay any necessary 
expenses of providing a place for such work. All expenses of such work 
shall be paid by the person desiring to examine or copy. The lawful 
custodian may charge a r·easonable fee for the services of the lawful 
custodian or his authorized deputy in supervising the records during 
such work. If copy equipment is available at the office of the lawful 
custodian of any public records, the lawful custodian shall provide any 
porson a reasonable number of copies of any public records in the 
custody of the office upon the payment of a fee. The fee for the copying 
service as determined by th~ lawful eustodian shall not exceed the cost 
of providing the service." 

Reading these sections tog-ethe1· and applying them to your question, 
it is apparent that a member of the public at large is entitled to examine 
and obtain photographic copies of the minutes of meetings of govern
mental bodies. Section ti8A.3 provides the mechanism by which such 
copies may be obtained. In general, the statute requires that copying 
of public records be completed under the supervision of the record's 
custodian or an authorized deputy in a "suitable place" provided by the 
custodian. If it is impractical to accomplish the copying at the custodian's 
office, another place may be employed, at the expense of the individual 
seeking copies of the records. The individual requesting copies must 
assume "all expenses" incurred to obtain copies, as well as a "reasonable 
fee for the services of the lawful custodian or his authorized deputy in 
supervising the records" during copying. 

The section imposes the duty upon the records custodian to "provide 
any person a reasonable number of copies ... upon the payment of a 
fee", if copy equipment is available at the office of the record's custodian. 
The fee for such copies "shall not exceed the cost of providing the 
service." Thus, in those situations where copying is required to be com
pleted by the custodian, the copies may he provided upon payment of 
those expenses incurred to provide such copies. The cost of postage 
is clearly such a cost. 

Accordingly, it is our opinion that §§68A.2 and 68A.3 require a govern
mental body to provide a copy of the minutes of meetings to members 
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of the public at large who may request copies. Section 68A.3 authorizes 
the custodian of such minutes to provide copies of the minutes only 
upon payment of the expenses, including the fees for postage, incurred to 
provide copies of such minutes. 

April 20, 1979 

TAXATION: DECLARATION OF VALUE: Declaration of Value Re
quirements for Eminent Domain Acquisition Contracts. §§428A.1, 
428A.2, 428A.4, and 428A.ll, Code of Iowa, 1979. Eminent domain land 
acquisition contracts entered into by the State of Iowa as the grantee 
are not excepted from the value declaration requirements in Chapter 
428A, Code of Iowa, 1979. Eminent domain tenant acquisition contracts 
are not subject to the value declaration requirements. A declaration of 
value must be submitted to the county recorder before an eminent 
domain land acquisition contract may be recorded. No declaration of 
value is required where a deed is given in fulfillment of a recorded 
eminent domain land acquisition contract where the deed contains such 
notation. The Department of Revenue has no statutory authority to 
except, by rule or order, eminent domain land acquisition contracts 
from declaration of value statutory requirements. (Donahue to Kassel, 
Director, Department of Transportation, 4-20-79) #79-4-20 

Mr. Raymond L. Kassel, DirectoT, Iowa Department of Transportation: 
You have requested an opinion of the Attorney General in regard to the 
applicability of the value declaration requirements of §428A.1, Code of 
Iowa, 1979, to land acquisitions acquired through eminent domain pro
ceedings initiated by your Department. Specifically, in your letter you 
asked the following questions: 

( 1) Are eminent domain land acquisition contract transactions ex
cepted from the value declaration requirements of §428A.1, Code of Iowa, 
1979? 

(2) Are eminent domain tenant acquisition contracts excepted from 
the value declaration requirements of §428A.1, Code of Iowa, 1979? 

(3) Is the submission of a declaration of value to the county recorder 
under §428A.1, Code of Iowa, 1979, required before an eminent domain 
land acquisition contract may be recorded? 

(4) Must a declaration of value be submitted to the county recorder 
when a deed is given in fulfillment of a recorded eminent domain land 
acquisition contract, where the deed contains a notation that the deed 
is ~iven in fulfillment of the contract? 

( 5) May the Department of Revenue by appropriate rule or order 
determine that value declarations under §428A.l, Code of Iowa, 1979, 
need not be made for eminent domain land acquisition contracts nor for 
their resultant deeds or conveyances? 

Section 428A.l, Code of Iowa, 1979, provides as follows: 

"Amount of tax on transfers. There is imposed on each deed, instru
ment, or writing by which any lands, tenements, or other realty in this 
state shall be granted, assigned, transferred, or otherwise conveyed, a 
tax determined in the following manner: 

"When there is no consideration or when the deed instrument or writ
ing is executed and tendered for recording as an instrument corrective 
of title, and so states, there shall be on tax. When there is consideration 
and the actual market value of the real property transferred is in excess 
of five hundred dollars, the tax shall be fifty-five cents for each five 
hundred dollars or fractional part of five hundred dollars in excess of 
five hundred dollars. The term 'consideration' as used in this chapter, 
means the full amount of the actual sale price of the real property 
involved, paid or to be paid, including the amount of an incumbrance 
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or lien on the property, whether assumed or not by the grantee. It shall 
be presumed that the sale price so stated shall include the value of all 
personal property transferred as part of the sale unless the dollar value 
of said personal property is stated on the instrument of conveyance. 
When the dollar value of the personal property included in the sale is 
so stated, it shall be deducted from the consideration shown on the 
instrument for the purpose of determining the tax. 

''At the time melt drcd, instrument, or writing by which any real prop
erty in this state shall be granted, assigned, transferred, or otherwise 
co11veyed is prcsc11tcd for recording to the county recorder, a declaration 
of 1•alui' signed by at least one of the sellers or one of the buyers or their 
ugcnts shall b1· Sltbmittcd to the county recorder. A declaration of value 
shall not be required for those instruments described in section 428A.2, 
s11bsections ;t to 13. The declaration of value shall state the full consider
ation paid for the real property transferred. If agricultural land, as 
defined in section 172C.l, is purchased by a corporation, limited partner
ship, trust, alien or nonresident alien, that portion of the declaration of 
valu3 which lists the name and address of the buyer, the name and 
address of the buyer, the name and address of the seller, a legal descrip
tion of the agricultural land, and identifying the buyer as a corporation, 
limited partnership, trust, alien, or nonresident alien shall be a public 
record. The county recorder shall not record the declaration of value, 
but shall enter on the declaration of value such information as the 
director of revenue may require for the production of the sales/assess
ment ratio study and transmit all declarations of value to the city or 
county assessor in whose jurisdiction the property is located. The city or 
county assessor shall enter on the declaration of value such information 
as the director of revenue may require for the production of the sales/ 
assessment ratio study and transmit all declarations of value to the 
director of revenue, at such times as directed by the director of revenue. 
The director of revenue shall, upon receipt of the information required 
to be filed under the provisions of this chapter by the city or county 
assessor, send to the office of the secretary of state that part of the 
declaration of value which is public record. The county recorder shall 
not retain any copy of a declaration of value for the recorder's records, 
except that the county recorder shall retain for public inspection a copy 
of that portion of the declaration of value which is public record." (Em
phasis added.) 

Section 428A.2, Code of Iowa. 1979, provides as follows: 
"Exceptions. The tax imposed by this chapter shall not apply to: 

"1. Any e.Hcutory contract fot the sale of land under which the 
vendee is entitled to or does take possession thereof, or any assignment 
or cancellation thereof. 

"2. Any instrument of mortgage, assignment, extension, partial re-
lease, or satisfaction thereof. 

"3. Any will. 

"4. Any plat. 

"5. Any lease. 

"6. Any deed, instrument, or writing in which the United States or 
any agency or instrumentality thereof or the state of Iowa or any agency, 
instrumentality, or governmental or political subdivision thereof is the 
grantor, assignor, transferor, or conveyor; and any deed, instrument or 
writing in which any of such unit of government is the grantee or 
assignee where there is no consideration. 

"7. Deeds for cemetery lots. 

"8. Deeds which secure a debt or other obligation, except those in
cluded in the sale of real property. 

"9. Deeds for the release of a security interest in property excepting 
those pertaining to the sale of real estate. 
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"10. Deeds which, without additional consideration, confirm, correct, 
modify, or supplement a deed previously recorded. 

"11. Deeds between husband and wife, or parent and child, without 
actual consideration. 

"12. Tax deeds. 

"13. Deeds of partition where the interest conveyed is without con
sideration. However, if any of the parties take shares greater in value 
than their undivided interest a tax is due on the greater values, computed 
at the rate set out in section 428A.l. 

"14. The making or delivering of instruments of transfer resulting 
from a corporate merger, consolidation, or reorganization under the laws 
of the United States or any state thereof, where such instrument states 
such fact on the face thereof." (Emphasis added.) 

Section 428A.4, Code of Iowa, 1979, provides as follows: 

"Recording refused. The county recorder shall refuse to record any 
deed, instrument, or writing, taxable under the provisions of section 
428A.l on which documentary stamps in the amount evidencing payment 
of the tax determined on the full amount of the consideration in the 
transaction have not been affixed. However, if the deed, instrument, or 
writing, is subject to an exception provided for in section 428A.2, the 
county recorder shall not refuse to record the document if there is filed 
with or endorsed on it a statement signed by either the grantor or grantee 
or his authorized agent that the instrument or writing is excepted from 
the tax under section 428A.2. The validity of the effectiveness of an 
instrument as between the parties thereto, and as to any person who 
would otherwise be bound thereby, shall not be affected by the failure 
to comply herewith; nor if an instrument is accepted f~r recording or 
filing contrary to the provision hereof, shall the failure to comply here
with destroy or impair the record thereof as notice. 

"The county recorder shall refuse to record any deed, instrument, or 
writing by which any real property in this state shall be granted, 
assigned, transferred, or otherwise conveyed, except those transfers ex
empt from tax under section 428A.2, subsection 2 to 13, until the declara
tion of value has been submitted to the county recorder. A declaration 
of value shall not be required with a deed given in fulfillment of a 
recorded real estate contract provided the deed has a notation that it is 
given in .fulfillment of a contract. (Emphasis added.) 

It is clear from an examination of the aforementioned statutory pro
visions that when an instrument, subject to the documentary stamp tax, 
is presented to the county recorder for recording purposes, a declaration 
of value signed by at least one of the sellers or one of the buyers or their 
agents shall also be submitted to the recorder. While a declaration of 
value is not required for those instruments exempt from the stamp tax 
~~~ enumerated in subsections two (2) through thirteen (13) of §428A.2, 
real property contract transfers generally come within the ambit of 
§428A.2 (1), which is not mentioned as excludable from the declaration 
of value requirements, when sueh contracts are presented for recordation. 
In addition, while the State of Iowa and its agencies would not have to 
submit declarations of value where the~· are the grantor, assignor, trans
feror, or conveyor, they would not fit within the exception in §428A.2 (6) 
whc·re they are the grantee or assignee and must pay consideration to the 
grantor or assignor. Where a statute lists specific exceptions, it is pre
sumed that the legislature intend2d not to create any others. Iowa Farm
<'I'M /'u,Tiwsing ;lss'n, Inc. u. Huff, 1977, Iowa, 260 N.W.2d 824. 
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Therefore, it is the opm1on of this office that eminent domain land 
acquisition contract transactions whereby the State of Iowa or its agen
des are the gTantee are not excepted from the value declaration require
ments in Chapter 428A of the Iowa Code. 

Your second question asked if eminent domain tenant acquisition con
tracts would be excepted from the value declaration requirements of 
§428A.1, Code of Iowa, 1979, as a lease within the meaning of §428A.2 (5). 
As you know, an ·~minent domain tenant acquisition contract deals with 
the payment of compensation for the taking of the tenant's leasehold 
interest in specified real property. I have been informed by the Depart
ment of Transportation Right of Way Director that an eminent domain 
tenant acquisition contract is in essence an assignment of a lease from 
the tenant to the Iowa Department of Transportation. 

Section 428A.l clearly excepts a lease from the declaration of value 
requirements. The question now becomes whether the assignment of a 
lease is also excepted from the declaration of value requirements of 
§428A.l. 

In lsancso11 v. Iowa State Taa· Commission, 1971, Iowa, 183 N.W.2d 693, 
the Supreme Court of Iowa states at page 695: 

"Construction of any statute must be reasonable, sensible and fairly 
made with the view of carrying out the obvious intention of the legisla
ture enacting it. Construction resulting in unreasonableness and absurd 
consequences will be avoided. Krueger v. Fulton, Iowa, 169 N.W.2d 875, 
877; Janson v. Fulton, Iowa, 162 N.W.2d 438,442, 443; France v. Benter, 
256 Iowa 534, 541, 128 N.W.2d 268, 272." (Emphasis added.) 

The Iowa Supreme Court in Northern Natural Gas Compan11 v. Forst, 
1973, Iowa, 205 N.W.2d 692 at 695 stated: 

" ... 'the subject matter effect, consequence, and the reason and spirit 
of the statute must be considered, as well as words in interpreting and 
construing it.' Dobrovolny v. Reinhardt, 173 N.W.2d at 840. See also 
Overbeck v. Dillaber, 165 N.W.2d 795, 797 (Iowa 1969) ." 

To construe the new statutory provisions to require a declaration of 
value when an assignment of a lease is presented for recordation, whereas 
no such value declaration was required when a lease is so presented, 
produces an anomalous and absurd result which would not appear to 
comport with legislative intent in enacting the declaration of value 
provisions. It makes no sense for the legislature to require a declaration 
of value for a lease assignment, but not for a lease. Therefore, no 
declaration of value is required when an eminent domain tenant acqui
sition contract is presented for recordation. 

Your third question asks if the submission of a declaration of value to 
the county recorder is required before an eminent domain land acquisition 
contract may be recorded. 

Section 428A.4 states in relevant part: 

" ... The county recorder shall refuse to record any deed, instrument, 
or writing by which any real property in this state shall be granted, 
assigned, transferred, or otherwise conveyed, except those transactions 
exempt from tax under section 428A.2, subsections 2 to 13, until the 
declaration of value has been submitted to the county recorder . . . ." 
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Since eminent domain land acquisition contracts are not excluded from 
the value declaration requirements, a value declaration must be submitted 
to the county recorder before an eminent domain land acquisition con
tract can be recorded. 

By your fourth question, you asked if a declaration of value is required 
when a deed is given in fulfillment of a recorded eminent domain acqui
sition contract, where the deed contains a notation that the deed is given 
in fulfillment of the contract. 

Section 428A.4 states in relevant part: 

" ... A declaration of value shall not be required with a deed given in 
fulfillment of a recorded real estate contract provided the deed has a 
notation that it is given in fulfillment of a contract." 

Pursuant to this aforementioned statutory provision, a declaration of 
value is not required when a deed, given in fulfillment of a recorded 
eminent domain acquisition contract, contains a notation stating that the 
deed is given in fulfillment of the contract. 

Finally, you asked if the Iowa Department of Revenue, by appropriate 
rule or order, may determine that value declarations need not be made 
for zminent domain land acquisition contracts nor for their resultant 
deeds or conveyances. 

Section 428A.ll, Code of Iowa, 1!17!1, provides as follows: 

"The directot· of revenue shall enforce the provisions of this chapter 
and may prescribe rules for their detailed and efficient administration." 

In City ol Ames v. State Tax Commission, 1955, 246 Iowa 1016, 71 
N.W.2d 15, the Iowa Supreme Court discussed the rule-making authority 
of the Iowa State Tax Commission, the statutory predecessor of the Iowa 
Department of Revenue, at 246 Iowa 1022: 

"The function of the commission is an administrative one, and it may 
enact reasonable rules and regulations necessary in carrying out the 
legislative enactments. But it may not make law, or by rule change the 
legal meaning of the common law or the statutes." 

Since Chapter 428A dearly requires that value declarations be sub
mitted to county recorders when eminent domain land acquisition con
tracts are presented for recording, the Department of Revenue has no 
statutory authority to negate such requirements. 

As previously noted in reference to your fourth question, a declaration 
of value is not required when a deed in fulfillment of a recorded real 
estate contract is presented for recording, pn>vided the deed has a nota
tion thereon that it is given in fulfillment of such contract. 

April 20, 1979 

MUNICIPALITIES: Rural Subdivisions-§§306.3(1), 306.21, 409.4, 409.5, 
409.14, and 558.65, the Code, 1979. Cities have authority to impose 
requirements on certain rural subdivisions pursuant to §306.21, Chapter 
409 and §558.65, the Code. (Blumberg to Barry, Assi11tant Muscatine 
County Attorney, 4-20-79) #79-4-21 (L~ 



97 

April 20, 1979 

STATE OFFICERS A:'IID DEPARTMENTS: Board of Nursing - Ad
vanced Education Programs - §152.5, the Code, 1979. The Board only 
has authority to approve prog-rams granting the initial nursing degree 
and advanced programs designed for nurses or which grant an ad
vanced nursing degree. (Blumberg to Illes, Executive Director, Iowa 
Board of Nursing, 4-20-79) #79-4-22 (L) 

April 24, 1979 

HOUSING LAW. §§413.3(1), 413.4, 413.5, 413.9, 413.10, 413.11, 413.105, 
413.125, 103A.3(4), 103A.10, 103A.22(1), 562A.14, 562A.15, Code of 
Iowa, 1979. The term "hereafter erected" as used in Chapter 413 of the 
Code refers to construction put in place after passage of that chapter. 
Unless a governmental subdivision has accepted the state building code 
as a lawful local building code, it may adopt or enact any building 
regulations, but such regulations must still comply with those pro
visions of the state building code which have statewide effect and with 
Chapter 413 of the Code. The Housing Law, Chapter 413, has been 
enforceable since 1919. There is no statutory provision in the Code 
which requires a city to adopt a building code. The Uniform Residential 
Landlord and Tenant Law requires that at the commencement of a 
rental term the landlord deliver premises in compliance with applicable 
building and housing codes materially affecting health and safety. The 
Housing Law requires that no rent shall be received by the owner of 
lawfully occupied premises in violation of section 413.105 of the Code. 
(Johnson to Schnekloth, State Representative, 4-24-79) #79-4-23 

Hugo Sclmekloth, State Representative: You have requested an opinion 
of this office on five questions arising from the relationship of the 
housing law, Chapter 413 of the Code of Iowa 1979, to city building codes. 
The questions you raised are as follows: 

1. In chapter 413 of the Iowa Code the term hereafter erected is used. 
Is this a grandfather clause that exempts past construction and applies 
only to construction put in place after the enactment of a city building 
code? 

2. Can a city building code allow lower standards than those required 
by a state statute, or are state standards minimum standards? 

3. What is the date of enforcement of the present State Housing 
Code? 

4. Must a city which does not presently have a building code (Clinton) 
adopt a building code? 

5. Under present Iowa statutes may a landlord raise a tenant's rent 
to cover the cost of improvements required to bring substandard housing 
up to state or city standards? 

]. 

The answer to your first question is that in the opinion of this office 
the phrase "hereafter erected" as used in Chapter 413 of the Code refers 
to construction put in place after the passage of that chapter. The 
operation of that phrase as used in Chapter 413 has no relationship to the 
enactment or nonena~tment of a city building code. 

Chapter 413 is the housing law and is primarily applicable to cities 
with a population of fifteen thousand or more. It provides minimum 
requirements relative to light, ventilation, sanitation, fire prevention, 
egress, occupancy, maintenance and uses for "dwellings". Section 413.3 
( 1) defines a "dwelling" as any house or building or portion thereof 
which is occupied in whole or in part as the home or residence of one or 
more human beings, either J1ermanently or transiently. 
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Chapter 103A is the state building code, which generally addresses 
the technolog·y, methods and materials in the manufacture and con
struction of buildings and structures in the state. Chapter 103A is not 
limited in its application solely to "dwellings" as defined in Chapter 
413. The chapters are related and section 413.11 requires that provisions 
of the housing law in conflict with the state building code shall not apply 
where the state building code has been adopted or when that code applies 
throughout the state. The phrase "hereafter erected" however must be 
examined within the context of Chapter 413 alone. 

The phrase "hereafter erected" is not a defined term in section 413.3. 
It appears in numerous sections and is generally referred to as a group 
of requirements in section 413.4 as "such prov1s1ons of this chapter 
relative to dwellings hereafter erected as the board of health may 
require." 

Sections 413.5 and 413.10 appear to be the only sections which make 
reference to dwellings erected prior to the passage of the chapter. 
Section 413.5 in the first paragraph addresses the alteration of dwellings 
erected prior to the passage of the chapter. Section 413.10 provides all 
required improvements upon dwellings erected prior to the date of the 
chapter's passage be made within one year of said date, unless extended 
by the health department. The Legislature apparently sought to delineate 
dwellings hereafter erected from dwellings erected prior to the passage 
of Chapter 413. 

Therefore it is the opinion of this office that it was the intent of the 
Legislature based upon the statutory language contained with Chapter 
413 that the term "hereafter erected" refers to construction put in place 
after the passage of that chaper. This law was enacted as Chapter 123 
of the Acts of the Thirty-Eighth General Assembly in 1919. 

2. 

The answer to the second question you have posed is twofold. 

The provisions of Chapter 413, the housing law, are the minimum 
requirements for an applicable city as defined in section 413.1. Section 
413.9 permits a city to enact and enforce ordinances and regulations 
imposing requirements higher than the minimum requirements in the 
chapter. However, it is further provided that no ordinance or regulation 
shall repeal, amend, modify, or dispense with any of the said minimum 
requirements. Section 413.125 provides that "all charter provisions, regu
lations and ordinances of cities are hereby superceded insofar as they do 
not impose requirements other than the minimum requirements of this 
chapter, and except in case of such higher local requirements, chapter 413 
shall in all cases govern." Therefore, on the basis of these statutory 
sections of the housing law, a city building code cannot allow lower 
standards where chapter 413 is applicable because these are minimum 
requirements. A city could, however, impose higher than the minimum 
requirements in its building code. 

The second portion of our answer to your question arises from the 
operation of the provisions of chapter 103, the State Building Code. 

As previously stated, the state building code generally applies to the 
technology, techniques, methods and materials in the manufacture and 
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construction of buildings and structures in the state. Specifically, section 
103A.l0(1) requires that: 

1. The state building code shall, for the buildings and structures to 
which it is applicable, constitute a lawful local building code. 

:.!. The state building code shall be applicable: 

a. To all buildings and structures owned by the state or an agency of 
the state. 

b. In each governmental subdivision where the governing body has 
adopted a resolution accepting the application of the code. 

The code also applies statewide in certain specified instances which 
an~ outlined in section HI3A.IU(3) und (4). 

The provisions of the state building code are extensive and thorough. 
However, section 1 03A.22 ( 1) provides: 

Nothing in this chapter shaH be construed as prohibiting any govern
mental subdivision from adopting or enacting any building regulations 
relating to any building or structure within its limits, but a governmental 
subdivision in which the state building code has been accepted and is 
applicable shaH not have the power to supercede, void or repeal or make 
more restrictive any of the provisions of this chapter or of the rules 
adopted by the commissioner. 

Therefore, on the basis of the statutory language contained in section 
103A.22(1), unless a governmental subdivision, which is defined in 
section 1C3A.3(4) to include a city, has accepted the state building code 
it may adopt or enact any building regulations. However, the govern
mental subdivision which enacts such regulations must still comply with 
those provisions of the state building code which have statewide effect, 
see section 103A.10, and with Chapter 413. 

3. 

As previously stated, the Housing Law, Chapter 413 of the Code, was 
originally enacted in 1919. This chapter was repealed by Chapter 1088, 
§199, Acts of 64th General Assembly 1972, effective July 1, 1974 and 
postponed to July 1, 1975 by Chapter 1212, §1, Acts of 65th General 
Assembly 1974. The 1972 repealing Act was then amended by Chapter 
1096, §29, Acts of 65th General Assembly 1974, by deleting reference to 
Chapter 413 of the Code of Iowa 1971. Chapter 1096, §30, provided that 
it is the intent of the General Assembly in enacting §29 of this Act that 
Chapter 413 of the Code shaH not be repealed upon the effective date of 
Chapter 1088, §199, Acts of 64th General Assembly 1972, and the legal 
doctrine that the repeal of a repealing Act does not reinstate the original 
statute does not apply. The original statute as reinstated has been fully 
effective and enforceable since 1919. 

4. 

There appears to be no statutory provision in the Code which requires 
a city to adopt a building code. 

5. 

Chapter 562A, the Uniform Residential Landlord and Tenant Law, 
applies to rental agreements entered into or extended or renewed after 
January 1, 1979. 
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Sedion 562A.14 of that chapter requires the landlord at the commence
ment of the rental term to deliver possession of the premises to the 
tenant in compliance with the rental agreement and section 562A.15. 
Section 562A.15(1)a requires that the landlord shall comply with the 
requirements of applicable building and housing codes materially affect
ing health and safety. Therefore, a landlord must deliver premises to the 
tenant at the commencement of the term which comply with all applicable 
building and housing codes at the rent price specified in the rental 
agreement. The landlord's obligation to maintain fit premises which 
comply with the requirements of applicable building and housing codes 
materially affecting health and safety continues throughout the tenancy, 
section 562A.15(1)a. 

The Housing Law also has some provisions addressing the type of 
situation you have outlined. Section 413.105 requires that no part of a 
building hereafter constructed as or altered into a dwelling shall be 
occupied in whole or part for human habitation until the issuance of a 
certificate that the dwelling conforms to the requirements of that chapter 
relative to dwelling hereafter erected. The Supreme Court of Iowa in the 
case of Mease v. Fo:x 1972, 200 N.W. 2d 791, found that a landlord's 
implied warranty of habitability with respect to lease of residential 
property is a representation that there neither is nor shall be during the 
term of lease a violation of applicable housing law, ordinance or regu
lation which would render premises unsafe, unfit or unsanitary for living 
therein. The Court on page 796 of the opinion specifically referred to 
the provisions of Chapter 413: 

This holding gives overdue recognition to the legislative policy for 
maximum housing standards expressed in Chapter 413, The Code. We 
are influenced by the language in that enactment, mandating it "shall 
be held to be the minimum requirements adopted for the protection of 
health, welfare and safety of the community." Section 413.9, The Code. 
That chapter further authorized cities to enact additional ordinances or 
regulations with appropriate remedies and penalties. ld. We have held 
the statute declaring rent uncollectible on a violation of Chapter 413 a 
reasonable exercise of police power and not unconstitutional. Section 
413.106, The Code; Burlington & Summit Apartments v. Manolato, 233 
Iowa 15, 7 N.W. 2d 26 (1942). 

Therefore, no rent shall be recovered by the owner of premises during 
the lawful occupation of a building hereafter constructed as, or altered 
into, a dwelling being occupied in whole or part for human habitation in 
violation of section 413.105 of the Code. It would follow that a landlord 
may not arise a tenant's rent to cover the cost of improvements required 
to bring substandard housing into compliance with code requirements 
during the period of the present lease. However, we see no obstacle in 
these statutes to raising the rent in subsequent lease periods. 

April 24, 1979 

COST OF TREATMENT OF SUBSTANCE ABUSER: §§125.2(11), 
125.47, 125.33, 204.409(2); 321.281, Code of Iowa, 1979. A county is not 
obligated to pay for treatment of a substance abuser who has not 
established residence within the county even though a court ordered 
the substance abuse treatment as part of a sentence in a criminal case. 
The Department of Substance Abuse should pay for the cost of care 
in this event. (Robinson to Robbins, 4-24-79) #79-4-24 (L) 
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April 25, 1979 

COUNTIES: Publication of notices. Sections 618.3, 618.7, Code of Iowa 
(1979). To be eligible for designation by county officers as a news
paper to publish county notices, a newspaper must have complied with 
the United States postal laws regarding paid circulation for at least 
two years. (Condon to Neas, Audubon County Attorney, 4-25-79) #79-
4-25 

David ill. Neas, And11bon County Atton1ey: This letter is in response 
to your request for an opinion regarding newspapers in which county 
notices may be published. In your request you refer to an opinion issued 
by this office on January 28, 1954. 

Section 618.7, Code of Iowa ( 1979), p-ermits county officers to "desig
nate the newspapers in which the notices pertaining to their respective 
offices shall be published." Section 618.3 defines "newspaper". In so 
doing, two requirements are imposed. First, the newspapers must be 
"of general circulation that have been established, published regularly 
and mailed through the post office of current entry for more than two 
years." Secondly, the newspaper must "have had for more than two years 
a bona fide paid circulation recognized by the postal laws of the United 
States." 

The 1954 opinion to which you refer in your request does not conclude 
that a paper must have a second class p-ermit to qualify. Rather, it 
reserv·es that issue since the paper in question had neither the postal 
permit nor the "bona fide paid circulation" for two years prior to the 
issuance of the opinion. 

Eligibility for a second class permit involves many factors other than 
circulation and we do not believe the legislature intencled that a news
paper comply with all the requirements before it can publish county 
notices. Rather, it must comply only with the postal requirements regard
ing paid circulation. 

Regarding circulation, the United States postal laws require as follows: 

J.J7.:!.!5 List of S11bscribers 
persons who ha.ve subscribed 
above nominal (s2e 132.228) 
time. 

Publications must have a legitimate list of 
by paying or promising to pay at a rate 
for copies to be received during a stated 

!JL.!:!7 Frt·c Cin·ulatio11 P11blicafio11s Publications designed primarily 
for free circulation may not qualify for second-class privileges . 

. :!.!8 l\'ullliua/ Rate PublicatioJII; Publications designed primarily for 
circulaticn at nominal rates may not qualify for second-class privileges. 
Persons whose subscriptions are obtained at a nominal rate shall not be 
included as a part of the legitimate list of subscribers required by 
132.225. Copies sent in fulfillment of subscriptions obtained at a nominal 
rate must be charged with postage at the applicable rate in 132.13. Nomi
nal rate subscriptions include those which are sold: 

a. At a token subscription price that is so low that it cannot be con
sidered a material consideration. 

b. At a reduction to the subscriber, under a premium offer or any 
other arrangements, of more than 50 percent of the amount charged at 
the basic annual rate for a subscription which entitles the subscriber 
to receive one copy of each issue published during the subscription 
period. The value of a premium is considered to be its actual cost to the 
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publisher, the recognized retail value, or the represented value, whichever 
is highest. 

Post Office Services (Domestic) 7L-44, 8-21-78, Issue 120, Sections 
132.225, .227 •. 228. 

To be a newspaper with "a bona fide paid circulation recognized by 
the postal laws of the United States" as required in §618.3, it must 
comply with the above regulations and it must have done so for two 
years. If the paper meets these requirements and is a newspaper "of 
general circulation that has (have) been established, published regularly 
and mailed through the post office of current entry for more than two 
years," county officers may select it to publish county notices. 

April 25, 1979 

IOWA CONST. ART. III §31; Iowa Code Sections 740.20 (1975); 721.2 
(1, 5), (1979). A retirement dinner sponsored by and paid for by a 
municipal utility may, depending upon the circumstances, be for a 
"public purpose" and thus not violative of Iowa Constitution, Art. Ill, 
Section 31. (Salmons to Miller, State Senator, 4-25-79) #79-4-26 

Honorable Alvin V. Miller, State Senator, Sixth Dilltrict: This office 
is in receipt of your opinion request of March 20, 1979, concerning 
proper use of public utility funds. You state: "A municipally owned 
electric utility is planning a recognition dinner for a retiring electric 
superintendent. May electric utility funds be used to pay for the dinner 
of the superintendent and other retiring or retired trustees who are also 
being recognized for their community contributions? 

In 1975, then Attorney General Turner wrote an opinion to State 
Auditor Smith in which Smith quoted: 

"There appears to be a growing tendency throughout the State for 
Hospital Trustees, School Boards, City Councils and/or similar agencies 
to authorize and pay for out of public funds such affairs as parties, 
banquets and entertainment for employees of the agencies involved. Your 
opinion is respectfully requested as to whether or not Hospital Trustees, 
School Boards, City Council and/or similar agencies of the State have 
authority to expend public moneys in payment for social functions, par
ties, or other forms of entertainment for employees of the agency making 
or proposing to make such expenditures." 

76 O.A.G. 69. 

While failing to note that penal statutes are strictly construed in favor 
of the accused, State v. Lawr, 263 N.W.2d 747 (Iowa 1978), Mr. Turner 
concluded the questioned activities wer-e in violation of lnwa Code Section 
740.20 (1975), prohibiting the private use of public property, (see com
parable Section 721.2 (1, 5) Code, 1979), and, in addition, possibly 
constituted an embezzlement. 

The matters about which you inquire, however, seem different in kind 
from the activities of which Mr. Turner wrote. While an expenditure 
of public monies strictly for the gratification of public workers, their 
entertainmt!nt, parties, social affairs and other pleasures can be said 
to violate criminal laws, a retirement dinner for those who have served 
the public long and faithfully, sometimes no doubt beyond the call of duty 
with little public attention for stH·h acts seems a small honorarium in 
recognition. The character and purpose of such a dinner highlights a wide 
contrast to the activities about which Mr. Turn:!r wrote. 
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llut such que~~tions are never free from the pale of doubt. Your request 
presents this office with little of the facts and circumstances surrounding 
the proposed recog-nition dinner. One would have no reason to believe 
that those in charge of a municipal utility would spend pubilc funds 
frivously or unwisely on the private gatherings and merriments of those 
employed by it; for to do so could run close to activity construed as 
criminal. And th~re should he no suspicion that the public officers run
ning such utilities would allow corporation resources to be spent on such 
things; for the suspicion undermines the trust instilled with such posi
tions and calls into question the presumption that these officers execute 
their duties honestly and faithfully. 

The key is 'public purpose'; public monies may be spent only for the 
public benefit. Iowa Constitution, Article Ill, Section 31; Love v. City of 
Des Moines, 210 Iowa 90, 230 N.W. 373 (1930), 64 C.J.S. Municipal 
Corporations §1835(b) (1950); 56 Om. Jur. 2d Municipal Corporationa 
§591 (1971) ; O.A.G. March 9, 1972, at 395. And the general rule, 
seemingly applicable to this case is: 

It si generally conceded that a municipal corporation has no implied 
power to expend its funds for providing refreshments, entertainment, 
and dinners for delegates to a convention; or for entertaining guests at a 
supper or ball; or for the purpose of extending hospitality or furnishing 
social pleasures either to citizens or invited guests. 

56 Om. Jur. 2d Municipal Corporations, §204, at 262. 

But this rule has several variants by which public funds may legiti
mately b3 spent. It has been recognized that a public purpose is served 
and public funds may be spent in commemorating those important his
torical, military and civil events in which all citizens should take an 
interest. /d., at 263. In Kingman 1•. Brockton, 153 Mass. 255, 26 N.E. 98 
( 1891), the court said: 

That statute authorizes the ctiy to appropriate a sum of money for the 
erection of a memorial hall, to be used and maintained as a memorial 
to the soldiers and sailors of the War of the Rebellion. This may properly 
be deemed to be a public purpose, and a statute authorizing the raising 
of money by taxation for the erection of such memorial hall may be 
vindicated on the same grounds as statutes authorizing the raising of 
money for monuments, statutes, gates or archways, celebrations, the 
publication of town histories, parks, roads leading to points of fine 
natural scenery, decorations upon public buildings, or other public orna
ments or embellishments, designed merely to promote the general wel
fare, either by providing for fresh air or recreation or by educating the 
public taste, or by inspiring sentiments of patriotism or of respect for 
the memory of worthy individuals. 

Numerous cases have held a public purpose is served in the purchase, 
construction and erection of public parks. monuments and memorials and 
commission of other public events. United States v. Gettysburg Electric 
R. Co., 168 U.S. 668 (1896) (purchase and commemoration of battl~ 
field); Vrooman v. City of St. Louis, 88 S.W.2d 189 (Mo. 1935) (con
struction of memorial park); Hutcheson v. Atherton, 99 P.2d 462 (N.M. 
1940) (commemoration of centennial); Hoyt v. Broome County, 258 N.Y. 
402, 34 N.E.2d 481 (1941) (payment of soldier's bonus); State ex. rel. 
Sinyelman v. Morrison, 57 So.2d 238 (La. App. 1952) (erection of stat
ute); Sears v. Hopely, 103 Ohio St. 46, 132 N.E. 26 (1921) (highway 
monument); Powell v. Thomas, 52 S.E.2d 782 (S.C. 1949) (war memorial 
building); Thomas v. Daughters o.f Utah Pioneers, 197 P.2d 477 (Utah 
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1948) (pioneer museum); Cunley v. Daughters of the Republic of Texas, 
151 S.W. 877 (Tex. App. 1912) (Texas' independence memorial build
ing); City of G1·eensboro v. Srnith, 241 N.C. 363, 85 S.E.2d 292 (1956), 
(war memorial building and playground); Allied Architects' Assn. of 
Los Angeles v. Payne, 192 Cal. 221 P .209 (1923) (memorial hall) ; Hub
bard v. City of Town ton, 140 Mass. 467, 5 N.E. 157 ( 1886) (band con
certs); Stegrnier v. Goerginger, 218 Pa. 499, 677 A. 782 1907) (centennial 
celebration); Stephens v. Chambers, 34 Cal. App. 660, 168 P. 595 (1917); 
State ex. rel. American Legion etc. v. Srnith, 235 Wis. 443, 293 N.W. 161 
(1940) (American Legion convention). See, Anmot., 30 A.L.R. 1035 
(1923); 56 Am. Jur. 2d Municipal Corporations §204 (1971); 65 C.J.S. 
Municipal Corpomtions §1835(b) (1950); 15 McQuillen, Municipal Cor
porations §39.21 at 38-42 (Rev. Ed. 1970). 

In Dickinson v. Portn, 240 Iowa 393, 35 N.W.2d 66, (1948), the Su
preme Court upheld the Agricultural Land Tax Credit Act against a 
challenge under Iowa Constitution Article III, Section 31, and established 
a standard, applicable here, that has been followed since. It quoted 
extensively 1 Cooley, Taxation, Fourth Ed., Section 189 to this effect: 

It is only in a clear case that a statute imposing a tax will be held 
invalid on the ground that the tax is not for a public purpose. The 
question is one not 'of exclusive legal logic, but is one more or less of 
policy and wisdom, properly determinable in light of public welfare, 
present and future, in a broad sense, and hence is not a pure judicial 
law question, except in those cases clearly outside of the twilight zone.' 

Money for a particular purpose may be raised by tax, it is said in 
one case, if there be the 'least possibility' that it will be promotive in any 
degree of the public welfare .... And still another presents the same 
idea in language but little different: 'To justify the court in ... declar
ing the tax void, the absence of all possible public interest in the purpose 
for which the funds are raised must be clear and palable; so clear and 
palable as to be perceptible by every mind at first blush.' .... 

ld., at 417. 
Recently in John R. Grubb t•. Iowa l/ousing Finance Authority, 266 

N.W.2d 89, 93 (Iowa 1977), the Supreme Court upheld the Iowa Housing 
Finance Authority Act against an Article III Section 31 challenge and 
quoting the above-quoted language of Dickinson 11. Porter, supra, said: 

An examination of Dickinson, supra, and decisions from other juris
dictions discloses a plain judicial intent to permit the concept of 'public 
purpose' to have that flexibility and expansive scope required to meet the 
challenges of increasingly complex social, economic, and technological 
conditions. 

In Talbott v. Independent School District, 230 Iowa 949, 962, 299 N.W. 
566, ( 1941), the Supreme Court considered the character of public 
employees' pensions, in a discussion that bears repeating here: 

The conclusion to be deduced from all these decisions holding that 
allowances paid to public employees from retirement funds, in part main
tained by them, is that such allowances are not pure pensions, gratuities, 
or bounties, but are given in consideration of services which were not 
fully recompensed when rendered. And also that any contribution by the 
state, or any subdivision of it, by way of taxation or other public money, 
to such retirement or disability funds, is not a donation for private 
purpose, but is a proper outlay for a public purpose, which purpose is to 
bring about a better and more efficient service in these various depart
ments by improving their personnel and morale, through the retention of 
faithful and experienced employees. 
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If a public purpose is met by the extension of pensions which foster 
the creation and maintenance of an efficient and dedicated body of public 
servants, how may it be said it is less served when public funds are used 
to pay tribute to a man's years of honorable public service? Seemingly 
a retirement dinner is at least possibly promotive of the public welfare 
when the public is called to give praise to a servant's life of work in 
the public sector by a dinner for that purpose. Arguably, it is not clear 
and palpable to every mind at first blush that the small honorarium paid 
in a public dinner is not conducive to the maintenance of a spirited, in
spired and motivated body of public workers. If the greater cost of 
erection of halls, statues, memorials and the celebration of great events 
serves to inspire a citizenry's motives of patriotism, love of country and 
community concern, the expenditure of far smaller amounts to commend 
one's community contributions can he productive of the same ends. 

Und·er the best circumstances a recognition dinner can be seen to 
benefit the public, even though indirectly and intangibly. But the fear is 
that one retirement dinne'r will become many, and its high purposes 
lost to a moment's impulse to celebrate ~vents and occasions of lesser 
deserving. The weakness is not in our laws but in ourselves. As was 
remarked quite early by a court granting an injunction against the 
expenditure of public funds to commemorate the surrender of Cornwallis: 

If fireworks and illuminations can be permitted, so may dinners, balls, 
and fetes of every description. It is obvious that such a power woul<: 
open a door for great abuses and expenditures of the most wasteful 
character. 

flood v. Lynn, 1 Allen 103, 
(l!l23). 

(1861), quoted in 30 A.L.R. 1035, 1042 

The line to he drawn between those exp~nditures which may he said 
to violate criminal statutes and those truly yielding of public benefit 
cannot properly be drawn by this office. Courts have grappled with 
these problems for decades and no clear trend in the cases appears. 
Aside from saying that potential abuses in these cases can be checked 
by appropriate legislation, perhaps all that can be said presently is that 
a retiremznt dinner under proper circumstances and with proper motives 
would l>e upheld as 'for a public purpose'; and it is the motive for the 
expenditure that may insulate an officer from criminal liability. Iowa 
Code Section 721.2 (1979). But any retirement dinner will certainly 
be subject to a deserved close scrutiny and one is well advised to consider 
carefully the expenditure of public monies for such a purpose. 

April 27, 1979 

CRIMINAL LAW: BRIBERY: GIFTS AND GRATUITIES: PUBLIC 
OFFICIALS, §722.1, 2, Code of Iowa, 1979. Where value of business 
gift is very small, is given to a large group of people and not exclu
sively to public employees, and has obvious advertising benefits, it is 
unlikely that a jury or judge would find the required intent necessary 
to obtain a conviction under Iowa's bribery statutes. (Appel to Thomp
son, 4-25-79) #79-4-27 

The Honomble Patricia Thompson, State Representative: We are in 
receipt of your opinion request of January 22, 1979, concerning the giving 
of pencils, letter openers, calendars, and the like by businesses to past 
customers, friends, other businesses, as well as to government officials, 
employees, and agencies. You ask whether these gifts run afoul of Iowa's 
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bribery statutes, §722.1 and 722.2, Code of Iowa 1979. These code sections 
define bribery as the giving of any benefit of value for the purpose of 
influencing the official acts of a public official. 

As you point out in your letter, many business firms give away small 
items with their names and logos prominently displayed for advertising 
purpo~·es. In order for an individual to be guilty of bribery, under Iowa 
law, the prosecution must demonstrate beyond a reasonable doubt that 
the offering party gave the benefit "with the intent to influence" the 
public official in the course of his or her official duties. Where the value 
of the gife is very small, is given to a large group of people and not 
exclusively to public officials, and has obvious advertising benefits, we 
think it highly unlikely that a jury or judge would find the required 
intent necessary· to obtain a criminal conviction under the bribery 
statutes. If intent to influence could be proved beyond a reasonable doubt, 
however, convictions for violation of the bribery laws could technically 
occur when even small gifts are involved. Whether criminal charges 
would ever be brought in such circumstances would rest with the sound 
discretion of the county attorney. See O.A.G., Turner to Daggett ( 12-27-
77, #77-12-13), Lett·er, Miller to Pelton and Johnson, March 21, 1979 
(refusing to overrule prior bribery ruling). 

We would like to renew our appeal to the legislature to modify the 
present unworkable statute. The felony penalties in the statute are far 
too harsh when the provisions arguably include even giving a calendar 
to a public official when only a vague, general intent to influence has 
ueen proved. If the legislature wishes to retain the inclusive character 
of its uribery statutes, we urge that the penalties be altered in order 
i.o make th-e provisions realistic and ·:mforceable. Statutes that are openly 
flouted and unenforceable breed contempt for the law and are prejudicial 
to the administration of justice. 

April 26, 1979 

IOWA CODE SECTIONS 341A.18 (1979); 364.29 (1971); 400.29(4) 
(1979). CIVIL SERVICE; SHERIFFS AND DEPUTIES; ELECTIONS. 
Iowa Code Sections 341A.18 (1979); 400.29(4) (1979); 365.29 (1971). 
A candidate for elective office is required to take a thirty-day leave of 
absence before both a primary and general election. Salmons to Jensen, 
4-26-79) #79-4-28 

llfr. Michael Paul Jensen, Monona County Attorney: This office is in 
receipt of your opinion requ·est concerning Iowa Code Section 341A.18. 
That section reads in material part: 

any officer or candidate subject to civil service who shall become a 
candidate for any partisan elective office for remuneration shall, com
mencing thirty days prior to the date of the primary or general election 
and continuing until such person is eliminated as a candidate, either 
voluntarily or otherwise, automatically receive leave of absence without 
pay and during such period shall perform no duties connected with the 
office or position so held. 

You ask: 

Does the statute require a candidate, subject to civil service, to take a 
leave of absence from 30 days prior [to] the primary election until 
he/she is eliminated in the November general election or does the statute 
merely require a 30 day leave prior to the primary election and prior 
to the general election? 
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While §341A.18 has been construerl neither by the courts nor this 
office, Iowa Code Section 365.29 ( 1971) has been construed to require 
an employ·2e to take leaves of absence both thirty days before the primary 
and general elections and not one leave of absence commencing thirty 
days before the primary election and continuing through the general 
election where that employee was successful at the primary. O.A.G. 
August 23, 1972, a copy he1ewith attached. 

Iowa Code Section 3t15.29 ( 1 !J71), since repealed and reenacted with 
uwdifications in Iowa Code Section 400.29 ( 4) (1979), then read in 
material part: 

Any employee who shall become a candidate for any elective office 
shall, commencing thirty days prior to the date of the primary or general 
election and continuing until such person is eliminated as a candidate, 
either voluntarily or otherwise, automatically receive leave of absence 
without pay and during such period shall perform no duties connected 
with the office or position so held. 

Because Section 341A.18, last paragraph, is virtually identical in sub
stance to Iowa Code Section 365.29 ( 1971), and because the opinion of 
August 23, 1972, is not clearly erroneous, it is the opinion of this office 
that Section 341A.18 contemplates two leaves of absence for an employee 
successful at a primary election, one commencing thirty day prior to the 
primary and the second beginning thirty days before the general election. 

April 26, 1979 

ADMINISTRATIVE LAW: Practice of Chiropractic. §§17A.4, 17A.8, 
17 A.19, 151.1, Code of Iowa (1979). Proposed rules 141.1 ( 6) and 141.1 
(17), published in 1 Iowa Administrative Bulletin, No. 19 (21 Feb. 
1979), exceed the rule-making authority of the Board of Chiropractic 
Examiners. (Schantz to Iowa Administrative Rules Review Committee, 
4-26-79) #79-4-29 (L) 

April 26, 1979 

COURTS: Witness Fees for Police Officers - §622.71, the Code, 1979. 
Where a police officer is paid by the city for testifying during off duty 
hours, the officer is not entitled to witness fees. (Blumberg to Miller, 
State Senator, 4-26-79) #79-4-30 (L) 

April 26, 1979 

HIGHWAYS: PRIMARY ROAD FUNDS: CONSTITUTIONAL LAW. 
Article VII, §8, Const. of Iowa; §312.2, Code of Iowa, 1977; H.F. 491, 
67th G.A. 2d. A proposed statutory amendment to authorize expendi
ture of road use tax funds "for the lease or other use of land intended 
for the planning or maintenance of wind erosion control barriers 
designed to reduce wind erosion interfering with the maintenance of 
highways in the state or the safe operation of vehicles thereon" is 
constitutional. O.A.G. Turner to Drake and Van Gilst (5-5-78, #78-5-3) 
holding §312.2 violative of Art. VII, §8 of the Iowa Constitution is 
overruled. (Miller and Appel to Scott, 4-26-79) #79-4-31 

Sc11ator John Scott, Iowa State Senate: We are in receipt of your 
letter of January 10 conceming the constitutional validity of §312.2 (9), 
Code of lr·va, 1979, which allocates $500,000 from the Road Use Tax 
Fund to the Iowa Department of Soil Conservation for the acquisition of 
property right in land for the purpose of planting or maintaining wind 
erosion baniers designed to reduce wind erosion interfering with the 
maintenance of highways and the safe operation of vehicles. A previous 
opinion of the Attorney General in 1977 held that the legislation violated 
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Article VII, §8 of the Iowa Constitution, or the antidiversion amendment, 
which bats expenditures of road us<! tax funds for other than highway 
purposes. O.A.G., Turner to Drake and Van Gilst (5-5-78, #78-5-3). 

As was outlined when we declined to disturb the previous ruling of 
the former Attorney General construing Iowa's bribery laws, the policy 
of this office is not to overrule previous opinions unless they are clearly 
erroneous. State offic2rs and legislators are entitled to rely on the 
opinions of the Attorney General in the conduct of their public duties. 
A less rigorous approach would undermine the authority of the opinions, 
decrease reliance upon them, and substantially lessen t,heir value. We, 
therefore, review the previous opinion with this standard in mind. 

I. 
On May 2, 1978, the legislature completed action on H.F. 491, Ch. 1108, 

Acts of the 67th G.A. ( 1978). The l·egislation provided that: 

The treasurer of state, before making the allotment provided for in 
this section, shall credit annually to the Iowa department of soil con
servation five hundred thousand dollars from the road use tax funds. 
Th·e department of soil conservation, in cooperation with the department 
of transportation and the Iowa conservation commission shall expend 
such funds, for the lease of other use of land intended for the planting 
or maintenance of wind erosion control barriers designed to reduce wind 
erosion interfering with the maintenance of highways in the state or the 
safe operation of vehicles thereon. (emphasis added) 

Sho!'tly after the passage of the legislation, State Senators Richard 
Drake and Bass Van Gilst request2d an opinion of the Attorney General 
concerning the validity of the statute. Three days later, on May 5, the 
Attorney General issues a brief three page opinion which held that the 
statute violated Artide VII, §8 of the Iowa Constitution. This constitu
tional provision states: 

All motor vehicle registration fees and all licenses and excise taxes on 
motor vehicle fuel, except the cost of administration, shall be used 
exclusively for the construction, maintenance, and supervision of the 
public highways exclusively within the state or for the payment of bonds 
issued or to be issued for the construction of such public highways and 
the payment of interest on such bonds. 

The Attorney General's legal analysis was presented in the last page 
of the opinion. Fit·st, the Attorney General noted that the land to be 
purchased under the statute was not located on rights-of-way and there
fore not clearly part of the highways. Cases and previous opinions of the 
Attorney General were then cited for the proposition that Iowa's anti
diversion constitutional provision should be narrowly construed. Second, 
the Attorney General challenged what was characterized as the legisla
ture's factual determination that "wind erodes them [the highways?] to 
the extent of interfering with the maintenance of highways in the state 
or the safe operations of vehicles thereon." 

II. 

There are three generally accepted principles of law that shape our 
approach to the question of whether H.F. 491 violates Article VII, §8. 
The first principle, rooted in the doctrine of separation of powers, is that, 
courts do not declare acts of the legislature unconstitutional unless there 
is no alternative, particularly where individual rights are not involved. 
Any lesser standard would fail to recognize the prerogatives of a coor
dinate branch of government whose members, like that of the judiciary, 
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are sworn to uphold the constitution. See O.A.G., Schantz to Rush and 
Walter (2-23-79, #79-2-9) (upholding combination of share drafts and 
usury). 

This principle has been consistently applied since the early days of 
Iowa statehood and has been frequently affirmed in recent decisions of 
the Iowa Supreme Court. The language which articulates the principles 
can only be characterized as sweeping. The Supreme Court has declared 
that legislation must "be clearly, palpably, and without doubt, unconsti
tutional" before it is invalidated, State v. Guardsmark, Inc., 190 N.W. 
2d, 397, 400 (Iowa, 1971); that where the constitutionality of a provision 
was "only doubtful," it would not interfere, Board of Supervisors of Linn 
County v. Department of Revenue, 263 N.W. 2d 227 (Iowa 1977) that 
"fairly debatable" constitutionality was sufficient given the presumption 
of validity, State v. Vick, 205 N.W. 2nd 727, 279 (Iowa 1973), and that 
the attacking party is "required to negate every reasonable basis on 
which the statutes could be sustained," Chicago Title Insurance Co. v. 
Huff, 256 N.W. 2d 17, 25 (Iowa, 1977), citing State v. Kueny, 215 N.W. 
2d, 215, 216-17 (Iowa, 1974). 

The second principle, also based on separation of power doctrine, is 
that legislative statements of purpose and findings of fact should gener
ally be accepted by the courts unless wholly unsupportable. As the Iowa 
Supreme Court recently observed, a legislative declaration of purpose 
is accepted "except where such absence is so clear as to be perceptible 
to every mind at the first blush." John Grubb, Inc. v. Iowa Housing Fi
nance Authority, 255 N.W. 2d 89, 93 (Iowa 1977), citing Dickinson v. 
Porter, 240 Iowa 393, 35 N.W. 2d 66, 80 (1948). With respect to findings 
of fact, the courts generally accept legislative findings unless they are 
arbitrary on their face or have no reasonable basis, see Harvey v. Blewett, 
151 Md. 427, 443 P. 2d 902, (Mont., 1968) (burden of proof beyond a 
1·easonable doubt to prove legislative findings are erroneous), Madison 
Metropolitan Service District v. Wate1· Pollution Control Board, 260 Wis. 
229, 50 N.W. 2d, 424, 437 (Wise. 1951) (unless court can say law 
appears unreasonable on its face and unnecessary, it must find that the 
facts before the legislature were sufficient to justify requirement). 

The third principle is that constitutions represent broad frameworks of 
government. Constitutional provisions are generally interpreted broadly 
to achieve their underlying purpose and flexibly interpreted to meet 
changing times. Bechtel v. City of Des .tloines, 225 N.W. 2d 326 (1975). 
With respect to highway construction, a previous Attorney General's 
OlJilliuu has nul"d that ~xpcnditut·es prompted by changing perceptions 
of human need and technology do not run afoul of the antidiversion 
anwndmcnt a~ long- a~ the purpo~s arc not unrdatt•d and foreig-n to the 
highways, Iii\ O.A.G. 4!J4, 501. The generous approach should apply to 
the construdion of other terms in the antidiversion p1·ovision. 

III. 

With these principles in mind, we now focus on the specific question of 
whether H. F. 4!)1 violates the antidiversion amendment. The 1977 Attor
ney General's opinion noted that the land to be acquired was not on the 
highway right-of-way and implied that it therefore violated the anti
diversion amendment lncause Iowa courts had narrowly construed its 
scope. 
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We simply t·annot ag-ree. Contrary to the implication of the previous 
Attorney General's opinion, Iowa crtsc law interpreting the antidiversion 
amendment has not run counter to this general principle that constitu
tional provisions are broadly construed to effectuate their purposes. 
For instance, the 1977 opinion relies heavily on Frost v. State, 172 N.W. 
2d 575 ( 1:Jii9). But this case is wholly inapposite. In Frost, expenditures 
from the road use tax fund on an interstall' highway hridge project 
were struck down on the ground that the funds "would not be spent 
exclusively within the state." This case simply applies a very specific 
constitutional prohibition. It has nothing to do with proper inteqH·etation 
of potentially expansive terms stwh as "construction, maintenance, and 
supervision" as used within Article VII, ~8. It plainly does not stand 
fur the proposition that these general terms should he given a restrictive 
reading. 

Indeed, the other case law citerf in the 1!177 opinion shows that courts 
in Iowa have taken a contrary approach. For instance, in Edge t>. Urice, 
:!5:l Iowa 710, 11:1 N.W. 2d 7fi5 (l!Hi2), the question presented was 
whether funcls could be CXJ)(!ndcd upon the t·osts of relocating displaced 
public utility facilities as part of a highway construction project. The 
jurisdictions which had previously con~idered the question were split 
with some decirfing that the funds could not he spent on the ground 
the relocation of utility had nothing- to do with highway operations, 
01>i11ion of the Justices, 152 Md. 449, 132 A 2d 440, (1957), Mulhcy v. 
Quillian, 213 Ga 507, 100 S.E. 2d 2G8 (1!)57). But the Iowa court did not 
tulopt a restrictive approad1 to the constitutional provision. Instead, the 
court found that the term "construction" as used in the antidiversion 
provision includes "all things necessary to the completed accomplishment 
of a highway for all uses propedy a part thereof" and concluded that 
expenditures for relocating a utility were within its scope, 253 Iowa 
at 719, 113 N.W. 2d at 759. If anything, this ease supports a relatively 
broad reading of the constitutional language. 

Nothing in Slup11cku 1'. City of Ccdr11· Uupids, 258 Iowa 382, 139 N.W. 
~d 17!1 (I !11\5). ah> !'ited l>y the I !177 opinion, suggests that the anti
diversion pro\·i"otl should be g·iven a narrow construction. In that case, 
the Iowa Supreme Court held that services unJer an engineering planning 
contract fell within the scope of the t-erm "construction" as used in a 
statute passed pursuant to Article VII, §8, which provided that monies 
"received by municipal corporations from road use tax funds shall be 
used solely for the construction, repair, and maintenance of roads and 
streets ... ," §312.6, Code of Iowa, 1962. Technically, of course, planning 
is not construction. :\othing is excavated. No concrete is laid, and no 
activity occurs on the right of way. But the Iowa court, relying by 
analogy on broad t·eaJing· of the antidiversion amendment in Edge v. 
Brice, held that the term engineering planning could be paid for out 
of the road use tax funds. Contrast State ex rel. O'Connell v. Slavin, 76 
Wa. 2d 554, 452 P. 2d 943 (1969). 

Most opinions of the Attorney General prior to the 1977 amendment 
followed the lead of the Iowa Supreme Court in construing the antidi
version amendment. For instance, in 1968, the Attorney General, in up
holding the use of road use trust funds for the construction of rest 
areas along the state's highways, observed that "the courts and the 
attorney general have all given a liberal interpretation to the 1942 
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amendment." 1968 O.A.G., at 499. This opmwn cited favorably a case 
which upheld the expenditures of road use tax funds for the construction 
of off street parking, a project clearly not technically related to the 
construction, use or maintenance of roads. In re Opinion of Justices, 14 
N.H. 501, 51 A. 2d 836 (1947). Similarly, in 1971, the Attorney General, 
in upholding the constitutionality of using road use tax funds to pay for 
the highway patrol, noted that the terms of the 1942 amendment was 
given "a somewhat liberal construction," 1972 O.A.G. at 116. 

The first retreat from this approach in the Attorney General's opinion 
came in 1972, when he ruled that road use tax funds could not be used 
to purchase billboards, signs, and junk yards in an effort to beautify 
highways, 1972 O.A.G. 362. This apparent change in philosophy was not 
triggered by recent court developments. Indeed, in Newman v. Hjelle, 133 
N.W. 2d 549 (1965), the Supreme Court of South Dakota sustained such 
expenditures from challenge under a similar constitutional provision. 
In that case, the Supreme Court of South Dakota noted that "the purpose 
of the amendment was to prevent any use of earmarked revenues for 
anything but righway purposes and not to restrict the terms of the 
amendment by a narrow construction of the purpose for which the reve
nues may be used within the area designated," 133 N.W. 2d at 557. 
At least one academic commentator has viewed the Newman approach as 
the soundest. See R. Cunningham, "Billboard Control under the Highway 
Beautification Act of 1965," 71 Mich. L. Rev. 1296, 1356-63 (1971). 

Whatever the merits of the Attorney General's billboard opinion, we 
think it clear that the case before us does not begin to stretch the 
boundaries of the antidiversion amendment in the same fashion as beau
tification legislation. Here, the legislature specifically directed that the 
funds be expended for erosion control projects "designed to reduce wind 
erosion interfering with the maintenance of highways in the state or the 
safe operation of vehicles thereon." Surely such projects are far more 
closely and directly related to the "construction, maintenance, and super
vision" of highways than the acquisition of highway billboards. In our 
view, expenditures for the purpose of reducing wind erosion "that inter
feres with the maintenance of highways or the safe operation of vehicles 
thereon" is, on its face, clearly within the scope of authorize<! expendi
tures under Article VII, §8. The fact that funds will not be expended 
on land located within the right of way, found so crucial in the 1977 
opinion, is irrelevant. 

IV. 

The second argument in the 1H77 Attomey General's opinion was that 
the legislature's factual determination that wind erosion interfered with 
highway maintenance or operation of vehicles was unsupportable. The 
opinion stated that "users who support our highways would be surprised 
to learn that the wind erodes them to the extent of interfering with the 
maintenance of highways in the state or the safe operation of vehicles 
thereon." With these words, the opinion implied that the legislation was 
a sham effort to divert funds from the road use tax fund for unauthorized 
purposes. 

We are nut ce1 tain that the statute actually contains any factual 
predicates upon which validity of the statute depends. Under the legisla
tion, the department of soil conservation is directed to expend the appro-



112 

priated funds only for control of wind erosion that interferes with high
way safety and maintenance. It may not ·2Xpend fu~ds for any other 
purposes. The leg-islati\'e language under this approach represents a 
condition rather than a factual finding. If none or only a part of the 
money reserved can be spent for the expressed purpose, the balance must 
remain unexpended. Under this conditional language analysis, the statute 
would be valid on its face, but ~xpenditures on specific projects could be 
challenged if the projects were not fairly related to wind erosion affect
ing the state's highways. 

But 2ven accepting the doubtful view that the factual relationship 
between wind 2rosion and highway safety and maintenance is a factual 
finding which is esEential to the statute's validity, we do not believe a 
court would strike down the statute on the basis of the invalidity of the 
finding. Courts on rare occasions may strike down legislative findings 
when they are arbitrary or unreasonable on the fact of the statute or if 
there is no possible ground upon which the finding-s can be supported. 
LaU'fon v. Stewart T>ry Gouds, 197 Ky. 247 S.W. 14 (1923). But there is 
certainly nothing illogical on its face about the legislature's factual 
determination that wind blown silt from neighboring fields which blows 
across the highways and accumulates on road surfaces and in ditches 
causes maintenance and safety problems. In addition, we note that 
according to the Comptroller's Office, the Department of Transportation 
expends substantial sums each year cleaning and restoring ditches where 
wind blown soil accumulates with other debris. The Comptroller's figures 
show that DOT spent $657,35fl in FY 1977, $395,080 in FY 1978, and 
$326,365 in the first nine months of FY 1979 for ditch cleaning purposes. 
(direct costs only). It is interesting to note that in FY 1977, when ditch 
cleaning expenditures were unusually high, Iowa was experiencing a 
record 15 month long dry spell -- a meteoi'Ological condition that would 
encourage wind erosion. SN 1!177 l'laJ1fiug to Harvest, Annual Crop 
Weather Summary (Iowa Department of Agriculture) at 2. We think 
these figures provide a rational basis for assuming that wind blown 
erosion is a major factor contributing- to d1tch maintenance problems 
along the state's highways. Thi>' view is confirmed by a recent proposal 
for a National Soil Center prepaH:d by Iowa State L'niversity, which 
stated that "with less soil erosion, there will be large savings in the cost 
of removing windblown and water blown sediment from roadside ditches 
and drainage ways." Soil Tilth, an ln1'c8/ment in the Future, A Proposal 
jor a .\'ational Soil Tilth Center at /m('(l State l'nirNsity of Science and 
Technology, A111es, luwa, at 5. 

In addition to maintenance, we also note that wind blown soil erosion 
causes a safety problem on the state's highways, particularly during 
seasonal dust storms that occur during the first thaws in spring. We 
have had an opportunity to view slides of Iowa roadsides prepared by 
the Iowa Department of Soil Consenation. These slides not only confirm 
that wind erosion can be a serious maintenance problem (massive accu
mulations in ditches that blocked culverts; heavy equipment removing 
accumulation of wind blown debri~ on a road which would plainly pose a 
threat to a traveling vehicle. 

Uf cour~.,. lht>re rnay be qu~stious about the constitutionality of ex
penditures as applied under the statute. We note, however, that the soil 
conservation commission, in its discussions with DOT concerning the 
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statute being· considered here, indieated it ll'ou!d require that conservation 
tlilage projects extend to affenet! road fences in order to qualify under 
the program, and that all other practices such as planting of grass strips 
and trees muts be adjacent to affected roads. See Memorandum, Wind 
Erosion Control Practices to be Approved for Road Use Tax Funding, 
10-2-78. We think .these requirements will help insure that the expendi
tures are actually made for highway purposes and not for collateral 
objectives that have no relationship to the state's highway system. 

v. 
In their letter requesting the 1977 Attorney General's opinion, Senators 

Drake and Van Gilst stated that: 

Since there is no provision for the Iowa Ikpartment of Transportation 
to direct and supervise the expenditure of said $500,000 fund, to be sure 
is it expended only on highway purposes, there is a question as to whether 
the use of road use tax fund monies as allowed in this section would 
conflict with the provision of Article 7, §8. 

Article 7, §8, contains no express restriction as to which agency in state 
government administers road use tax funds provided they are expended 
for a proper purpose. In this regard, it contrasts with the similar consti
tutional provisions of other states which expressly name the arm of state 
government that supervises the expenditures of funds. See Mo. Const., 
Art. 4, 630 (b), (funds "shall be spent under the supervision and direc
tion of the Commission"). The case law further indicates that where 
there is no express restriction, none should be implied. For instance, in 
Kansas ex rel Smith v. Highu·ay Commission, the court held that the 
transfer of authority for state road building from the county commissions 
to the state highway commission involved no substantial diversion of 
monies, 132.Kan. 327,295 P. 2d 986, (1931). See also Weeks v. Georgia 
State Highway Authority, 217 Ga. 14, 120 S.E. 2d 620 (1961). 

We wish to stress, however, that while any bureaucracy in state govern
ment may constitutionally administer road use tax funds, they must be 
spent on highway purposes. The funds cannot constitutionally be used, 
for instance, for the creation of ecological reserves that have no relation
ship to highway construction, maintenance, and supervision." And, as is 
clear from the express language of the present statute, the funds cannot 
be spent on projects where wind erosion has not posed a problem to 
highway operations. 

VI. 

To summarize, courb strain to uphold the constitutionality of legisla
tive enactments. The impact of this rule is magnified by Iowa case 
authority which holds that the constitutional provisions relating to use 
uf the road use tax funds should be broadly construed. The control of soil 
erosion affecting highways plainly falls within the purposes for which 
the funds constitutionally may be spent on highway related projects. 

We think there is little doubt as to legal soundness of the above 
propositions. As a result, the previous opinion of the Attorney General, 
declaring that H.F. 491 violated Article VII, Section 8 of the Iowa 
Constitution is overruled. We hold that H.F. 491 meets the constitutional 
requirements that road use tax funds be used for highway purposes. 



114 

April 27, 1979 

SCHOOLS: Art. III, §31, Constitution of Iowa, §§274.1, 274.7, 279.8, Code 
of Iowa (1979). Commercial photographers on school grounds. The 
school board of directors may permit commercial photographers to 
photograph studenta on school property. (Condon to Menke, State 
Representative, 4-27-79) #79-4-32 (1) 

April 27, 1979 

WAGES: Deductable losses §91A.5(2)(c) The Code (1977) employer may 
deduct from employees wages for loss of tools and equipment acknowl
edged as received by the employee; and for other losses as enumerated, 
whenever the employee demonstrates a willful or intentional disregard 
of the employer's interests. An employer may not deduct for damage 
to a third party's property. (Powers to Johnson, Deputy Commissioner, 
Bureau of Labor, 4-27-79) #79-4-33 

Mr. Walter H. Johnson, Deputy Commissioner of Labm·, Bureau of 
Labm·: You have requested an attorney general's opinion concerning the 
interpretation of §5(2) (c) of the Iowa Wage Payment Collection Law, 
Chapter 91A, The Code (1979). More specifically, you ask whether in 
order to lawfully deduct from an employee's wages a loss due to break
age, loss or theft of the property, an employer must demonstrate both 
that an employee acknowledges receipt in writing of tools and equipment 
and that a loss occurred as a result of the employee's willful or inten
tional dis1·egard of the employer's interest. You also raise the question 
of whether the property referred to in that section is limited to only the 
property of the employer or extends to third persons and/or customers of 
the employer. 

The Wage Payment Collection Law creates a statutory right in em
ployees to collect wages due them and limits deductions employers may 
make to certain specific items. The law began as House File 351 intro
duced in the 66th General Assembly ( 1975). The section in question 88 

originally proposed read: 

[2. The following shall not be deducted from an employee's wages:] 
... c. losses due to breakage, defective or faulty workmanship, lost or 
stolen property, damage to property, default of customer credit, or non
payment for foods or services rendered so long as such losses are not 
attributable to the employee's willful or intentional disregard of the 
employer's interests. 

Senate amendment 3539, concurred with by the House in House amend
ment 3584, amended this section to its current language: 

[2. The following shall not be deducted from an employee's wages:] 
... c. losses due to breakage, lost or stolen property, unless such tools 
and equipment are specifically assigned to and their receipt acknowledged 
in writing by the employee from whom the deduction is made, damage 
to property, default of customer credit, or nonpayment for goods or 
services rendered so long as such losses are not attributable to the em
ployee's willful or intentional disregard of the employer's interests. 

The statute permits the employer to deduct for all losses enumerated 
in the section whenever the loss results from the employees willful or 
intentional disregard of the employer's interests. An employer may also 
deduct for lost or stolen property "whenever such tools and equipment 
are specifically assigned to and their receipt acknowledged in writing by 
the employee from whom the deduction is made," even though the em
ployee has not exhibited a willful or intentional disregard of the em-
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ployer's interest. If an employer had to demonstrate a willful and inten
tional disregard in every instance, it would be anomolous to require writ
ten acknowledgment of receipt in order to deduct for lost or stolen 
property, but to require none in order to deduct for breakage or damage 
to property. Clearly, where tools and equipment are signed for, the 
employee becomes responsible for their loss without requiring the em
ployer to show willful or intentional disregard of the employer's interest. 
The tools and equipment referred to in the section include the tools and 
equipment the employee needs to perform the job duties. It would not, fot· 
instance, refer to an entire inventory. In other words, the employer can
not deduct for any of the losses enumerated in section 5 ( 2) (c), with two 
exceptions: 

1. Whenever the employee exhibits a willful and intentional disregard 
for the employer's interests or 

2. Where the employee is assigned and acknowledges receipt in writ
ing of tools and equipment which have been lost or stolen. 

As to the second part of your question, in our opinion, the use of the 
word property in the section does not ordinarily refer to the property of a 
third party. An exception would be where the employer rents or leases 
tools or equipment for tt:e employee to use to perform the job duties. 
In this circumstance, where damage or loss occurs, the employer may 
deduct for the damage or loss if there is a demonstration of willful or 
intentional disregard of the employer's interest or in the case of loss, 
where the employee has been assigned the equipment and acknowledged 
its receipt in writing. The statute was not designed to provide an auto
matic indemnification for all losses of the ·~mployer. If an •:!mployee has 
broken or damaged a third party's property, the law provides adequate 
remedies in tort. If the employer is held accountable for the loss, he may 
seek indemnity from the employee. Graham v. Worthington, 146 NW2d 
6-26, (Iowa 1966). The Wage Payment Collection Law is not the vehicle 
for such a recovery. 

April 27, 1979 

SCHOOLS: Teacher termination decisions Chapter 68A, §279.15, §279.16, 
§279.17, The Code (1977). Decisions of neutral adjudicators rendered 
pursuant to §279.17, The Code (1977) are personal information in con
fidential personnel files and are confidential public records. (Powers 
to Beamer, Chairman, Public Employment Relations Board, 4-27-79) 
#79-4-34 

!If r. Juh 11 E. Beam!'r, Chairma11, Public Empluyment Relations Board: 
You have t·equested an opinion of the Attorney General with respect to 
the status of adjudicator's decisions rendered in teacher termination hear
ings pursuant to Chapter 279 of the Code ( 1979). More specifically your 
t·equest states: 

Are the decisions of the adjudicator open records subject to public 
examination under Section 68A.2 of the Code, or confidential under 
68A.7(11) or Chapter 279? 

Chapter 279, The Code (1977), in Sections 15 through 18 provides a 
procedure to be followed by school districts in order to terminate the 
otherwise continuing contra~t of a teacher. Section 279.15 provides for 
a notice of recommendation of termination to be served upon the teacher 
not later than March 15 and grants the teacher the right to request a 
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private hearing before the school board. Section 279.16 provides a hearing 
where a majority of the members of the school board must be present. 
If the nonprobationary teacher is dissatisfied with the board's decision, 
an appeal may be taken pursuant to Section 279.17. 

This appeal is to be heard by a neutral adjudicator jointly selected by 
the parties or selected from a list supplied by the Public Employment 
Relations Board. The adjudicator reviews the record made before the 
s ~hool board, giving weight to the findings of fact of the board. A copy 
of the decision of the adjudicator is given to the teacher and the secretary 
of the board. The decision is binding on the parties unless rejected by 
either party within ten days. If a party rejects the adjudicator's decision, 
the party must appeal to District Court within thirty days of the filing 
of the decision. 

Chapter 68A of the Code ( 1977), the Public Records Act, which is an 
expression of legislative intent favoring full disclosure of governmental 
records, states in Section ( 2): 

Every citizen of Iowa shall have the right to examine all public records 
and to copy such records, and the news media may publish such records, 
unless some other provision of the Code expressly limits such right or 
requires such records to be kept secret or confidential. ... 

However, public records may be designated as confidential for one 
of eleven reasons, and thus not ordinarily subject to public disclosure. 
§§68A.7 The Code (19771. 

A public record is defined as ". . . all records and documents of or 
belonging to this state or any county, city, township, school corporation, 
political subdivision or tax supported district in this state, or any branch, 
department, board, bureau, commission, council or committee of any of 
the foregoing. §68A.1 The Code (1977). 

According to Section 279.17, three persons are entitled to a copy of the 
adjudicator's decision: the adjudicator, the teacher and the Board secre
tary. 

In determining- wlwtlwr the dt•cision is 11 public n•cord, it is helpful 
to examint> tht• Jani{UIII{e <·host•n to t>xt•mpt thl' board hcarinl{, record and 
decision hom disclosure. §279.Ui makl's rcfen•ncc to the "private" hear
ing before the board and specifically exempts the board's decision and 
record of the hearing from Chapter 68A. Without such express exemption 
the board hearing would be clearly subject to the Open Meetings Law, 
Chapter 28A The Code (1977), since a majority of the board is required 
to be present. Minutes would have to be kept and the board's decision 
would automatically be a public record. Thus specific reference is made 
to Chapters 28A and 68A The Code (1977) to maintain confidentiality 
regarding the record and the rationale of the board's decision. 

Such language is not necessary to shield the adjudicator's decision 
from public view. The adjudicator is an independent contractor hired by 
the parties to provide a neutral determination of whether a particular 
teacher's contract should be terminated. The adjudicator is not a " ... 
state, county, city, township, school corporation," etc., thus the adjudi
cator's decision initially is not subject to Chapter 68A. The copy of the 
decision given to the teacher does not "belong to" the school corporation, 
it is the teacher's personal property and thus not subject to Chapter 68A. 
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However, the copy of the decision given to the Board secretary is a 
"public record" because it "belongs to" the school corporation. §68A.l 
The Code (1977). 

The next question is whether this copy of the adjudicator's decision 
falls within any of the eleven statutory exemptions which would require 
the record to remain confidential. Section 68A.7(11) states: 

The following public records shall be kept confidential, unless other
wise ordered by the court, by the lawful custodian of the records, or by 
another person duly authorized to release information: 

11. Pe1sonal information in confidential personnel records of public 
bodies including but not limited to cities, boards of supervisors and school 
districts. 

Under the F·ederal Freedom of Information Act, 5 U.S.C.A. §552, 
disclosure is not required for "personnel and medical files and similar 
files the disclosure of which would constitute a clearly unwarranted 
invasion of privacy". 5 U.S.C.S. §552(b) (6). 

The courts have interpreted the section to require information to 
satisfy a three-part test in order to remain confidential: (1) The in
formation must constitute a personnel, medical or similar file; (2) dis
closure of information must constitute an invasion of personal privacy; 
(3) the severity of invasion of personal privacy must outweigh the public 
interest in disclosure. Metropolitan U.fe Insurance Co. v. Usery, 426 
F.Supp. 150 (D.D.C. 1976). 

The Supreme Court, in Department of Air Force v. Rose, 425 U.S. 362 
(1975), explained the meaning of personnel files in holding case sum
maries of academy honor code violations were "similar" files and not 
"personnel" files. 

But these summaries ... do not contain the vast amounts of personal 
data, ... which constitute the kind of profile of an individual ordinarily 
to be found in his personnel file: showing, for example, where he was 
born, the names of his parents, where he has lived from time to time, 
his high school ot· other school records, results of examinations, evalua
tions of his work performance. 

Rose, supra at 377. 

The Iowa exemption does not exempt all confidential personnel files, 
but merely personal information in confidential personnel files. §68A.7 
( 11) The Code (1977). Thus, in order to be exempted, the information 
must be personal. 

The courts have not interpreted this section of the Code, but it has 
been interpreted in an attorney general's opinion to prohibit disclosure 
of the names of participants and the extent of participation in deferred 
pay plans. Robinson to Selden, 1974 OAG 430. 

The adjudicator's decision is arrived at by reviewing the confidential 
record of the hearing before the school board, which was private. In most 
instances, the work record of the teacher will be fully aired at the hear
ing. Periodic evaluations of the teach.er's performance will be discussed. 
This type of information is clearly personal in nature. 
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Support for this conclusion may be drawn from the statute and rules 
governing records of the State Merit system. Section 19A.15, The Code 
( 1977), declares certain records public except for "personal information 
in an employee's file if the publication would serve no proper public 
purpose." By rule, the Merit Department has included service records 
within this exemption. lAC §570-17.4. Service Records are performance 
evaluations. lAC §570-13. Thus, under the merit system, employee evalu
ations would be material exempt from disclosure. 

Unlike the federal Act, the Iowa statute merely requires the informa
tion to be personal in nature in order to remain confidential. Once the 
determination is made that material is personal, it qualifies as a confi
dential public record. Thus, the adjudicator's decision is a confidential 
public record and is not subject to public examination unless ordered by 
a court, the lawful custodian of the records, or by another person duly 
autohrized to release information. §68A.7 The Code (1977). 

April 27, 1979 

TAXATION: PEHSONAL PROPERTY TAXES- Limit of Assessment, 
§427A.ll, Code of Iowa, 1979; Ia. Const. art. III, §30; U.S. Const. 
amend. 14. The operation of §429A.ll results in assessed valuations 
which vary among assessing jurisdictions; such disparity in assessed 
values in turn results in nonuniform taxation in violation of the Iowa 
and the United States Constitutions. (Ludwigson and Griger to Jesse, 
4-27-79) #79-4-35 

The Honorable No1 man G. Jesse, State Representative: We acknowl
edge receipt of your letter in which you have requested an opinion of the 
Attorney General regarding the constitutionality of §427 A.ll, Code of 
Iowa, 1979. Said section reads as follows: 

"427 A.ll Limit on assessment. For each annual assessment of per
sonal property through the final assessment, the total assessed value of 
all personal property in each assessing jurisdiction shall not exceed the 
total actual value of all personal property in the assessing jurisdiction 
as of January 1, 1973, excluding livestock. The assessor shall determine 
the assessed value of all taxable personal property in accordance with 
chapter 441. If the total assessed value exceeds the limitation established 
by this section, the assessor shall reduce the assessed value of each 
taxpayer's personal property after the board of review adjourns and 
prior to certifying values to the county auditor, by the same percentage, 
so that the total assessed value of all personal property in the assessing 
jurisdiction shall be equal to the total actual value of all personal 
property in the assessing jurisdiction as of January 1, 1973, excluding 
livestock. The assessor shall inform taxpayers of any percentage that 
the value of personal property is reduced in the assessor jurisdiction by 
publication of notice in a newspaper of general circulation in the city or 
county. This section shall prevail over all inconsistent statutes." 

You state that the method outlined has resulted in the application of 
percentages of reduction which diffet· among the vario'ls assessing juris
dictions, with the result that two identical pieces of personal property are 
assessed at different values depending upon the assessing jurisdiction 
in which they are located. You ask, "[i] s Section 427 A.ll of the 1979 
Code constitutional in that its net effect is to mandate unequal taxation 
of personal property?" 

An examination of the operation of §427A.ll is necessary. The assessor 
must first assess each piece of personal property at actual or market 
value pursuant to §441.21, Code of Iowa, 1979. The total market values 
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of all property in the jurisdiction is then compared to the total assessed 
values as of January 1, 1973. The result of the comparison is the per
centage by which the market value of each taxpayer's personal property 
value is reduced to arrive at current assessed value. Materials compiled 
and supplied by the Department of Revenue establish that the percent
ages of reduction zmployed in valuation years 1977 and 1978 varied 
throughout the assessing jurisdictions. For example, the percentages in 
throughout the assessing jurisdictions. For example, the percentages for 
1978 ranged from 5~; to 65'/c. The reasons for the disparities are two
fold. First of all, it is established by the materials supplied by the De
partment that the aggregate values of personal property as of January 
1, 1973, varied among the 118 assessing jurisdictions. Secondly, the 
materials show that the fluctuation in aggregate values has also varied 
since 1973~ Thus only through pure coincidence would two assessing juris
dictions apply identical percentages of reduction in any given year. 
Disparity in assessed values is thus the ordinary result of, and, indeed, 
is invited by, the practical operation of §427 A.ll. 

The assessing jurisdictions in Iowa consist of counties and some cities. 
Although many taxing districts will overlap into two or more assessing 
jurisdictions, all levies are ultimately consolidated into a single tax list 
for each county. §443.1 - .2, Code of Iowa, 1979. Thus, due to the disparity 
in assessed values, persons possessing taxable personal property located 
in taxing districts embracing two or more assessing jurisdictions will pay 
a different tax depending upon in which juridiction the property is 
located. 

For example, the West Des Moines School D-istrict embraces parts 
of both Polk and Dallas counties. For valuation year 1978, the percent
age of reduction applied in Polk County was 62'/r and in Dallas County 
was 49c1r. In other words, personal property was assessed at 38% of its 
market value in Polk County and 51' i of its market value in Dallas 
County. Thus, for every $1.00 of market value, personal property in 
Dallas County was assessed 13<~, higher than in Polk County. The levy 
for any one taxing district is constant throughout the district. The 
disparity in values thus translates into a disparity in taxes paid. 

The Iowa Supreme Court has consistently held that Art. III, §30 of 
the Iowa Constitution and the Equal Protection Clause of the 14th 
Amendment to the United States Constitution require that taxation be 
equal and uniform. In Pierce v. Green, 1940, 229 Iowa 22, 29, 294 N.W. 
237, 243, the Iowa Supreme Court stated the following: 

"To accomplish the purpose of the equality and uniformity prov1s1ons 
of the constitution it is necessary that there be uniformity, not only in 
the rate or percentage of taxation, but also in the rate or percentage of 
the valuation of property, which is taken as the base to which the rate 
of taxation is to be applied. It needs no mathematical calculation to 
demonstrate that if there be lack of uniformity in either factor of the 
problem of taxation, there will be lack of uniformity in the tax burden, 
... The essential of uniformity is effected whether a full or one hundred 
percent valuation, or a less percentage of valuation, is taken, if the same 
percentage is used with respect to all property of the same class." 

See also Chicago a11d North Western Railway 'Co. v. Prentis, 1968, 
Iowa, 161 N.W. 2d 84, 96 and cases cited therein. Of all the Iowa case 
authority Hanselman v. Humboldt County, 1969, Iowa, 173 N.W. 2d 75, 
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is most applicabl·e. In Hanselman, a school district included parts of both 
Humboldt and Kossuth counties. For the valuation year 1968, the valua
tions of real property were increased by approximately 34% over 
1967 valuations in Humboldt County by order of the Director of Revenue. 
A similar increase in valuations in Kossuth County was enjoined by the 
Polk County District Court. Humboldt County landowners sued to enjoin 
the collection of taxes in both counties alleging discrimination in violation 
of the Iowa and United States Constitution. The Court found that "[t]he 
difference in valuations as b2tween the counties of Kossuth and Hum
uoldt results in owners of lands in Humboldt County within the school 
district paying $1.00 per acre more in taxes than would owners of lands 
of similar actual value in Kossuth County," Hanselman v. Humboldt 
County, supra, 173 N.W.2d at 78. The court held: 

"It is well settled the systematic and intention valuation of a particular 
kind of property at a higher percentage of its actual value than that at 
which other kinds of property are valued, or the systematic and inten
tional assessment of taxes on a particular kind of property at a higher 
rate than that imposed on property of the same kind cannot be upheld. 
Raymond v. Chicago Union Traction Co., 207 U.S. 20, 42, 28, S.Ct. 7, 
14, 52 L.Ed. 78; 51 Am.J ur. 229; Constitution of Iowa Art. III sec. 30. 
It could not be said the methods of valuation employed by Kossuth and 
Humboldt Counties were not systematic, nor that they were not inten
tional; indeed, a more 'systematic' or 'intentional' method could not be 
contrived. Being so systematic, intentional and deliberate, the result is 
grossly and unmistakably unconstitutional." 

Hanselman l'. Humboldt County, Sli)JI'a, 173 N.W.2d at 78-79. 

The operation of §427 A.ll results in preci:;ely the same type of dis
crimination and nonuniformity as the Iowa Supreme Court found in 
Hanselman. Due to disparity in values resulting from the operation of 
§427A.ll, uniformity of taxation is Jacking in taxing districts embracing 
two or more assessing jurisdictions. 

It is true that §427A.ll states, "[t]his section shall f>revail over all in
consistent statutes." Thus, the fact that assess·zd value of personal prop
erty deviates from actual or market value is immaterial. However, the 
percentage of market value at which personal property is assessed is not 
uniform, and therein lies the evil. As disparity in value is the ordinary 
result of the operation of §427 A.ll, the non uniformity is systematic. The 
values differ among assessing jurisdictions, and such discrimination is 
indeed arbitrary. 

Local assessing officials cannct refuse to enforce §427 A.ll on the 
grounds that they believe the section is unconstitutional. See Board of 
Sup'rs of Linn County v. Department of Revenue, 1978, Iowa, 263 N.W. 
2d 277, 234; O.A.G. Miller to Palmer ( #79-3-13, March 29, 1979). How
ever, it is the opinion of this office that, assuming proper standing of the 
litigant, a court would find §427A.ll to be in violation of the Iowa and 
United States Constitution. 

April 27, 1979 

CRIMINAL LAW: Deducting court costs from cash bond. Chapter 765, 
Code of Iowa ( 1977) ; Chapter 811, Code of Iowa ( 1979). Prior to the 
1978 criminal code revision, court costs incurred during criminal trial 
and on appeal could be deducted from a cash bond on deposit at the 
time of judgment, whether or not so ordered by the court. As of the 
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effective date of Chapter 811, Code of Iowa (1979), court costs can no 
longer be deducted from a cash bond posted by a defendant or third 
party, irrespective of whether the costs were incurred at trial or upon 
appeal. (Dallyn to Wilson, Marion County Attorney, 4-27-79) #79-4-
36 

Mr. Terry L. Wilson, Marion County Attorney: You have requested 
an opinion from the Attorney General concerning the deduction of court 
costs from a cash bond posted by a defendant under the 1979 Code of 
Iowa. Y out· specific questions were: 

"1. Under the new criminal code, can the court costs of a criminal 
action be deducted from a cash bond that has been posted, before the 
balance of the cash bond is refunded? 

"2. Must such be ordered by the Judge? 

"3. Does it matter if the cash bond was posted by someone other than 
the defendant? 

"4. Is the same true of a bond on appeal to Supreme Court where 
the original conviction is affirmed? 

"5. Does it matter if the original cash bond was collected at the time 
the old criminal code was still in effect?" 

For purposes of continuity, questions one through four will first be 
analyzed under the relevant provisions of the Iowa Code in effect prior 
to the 1978 criminal code revision, as per your fifth req1.4est above. These 
same four questions will then be re-examined for any changes wrought 
by the 1978 revision, as codified in the 1979 Code of Iowa. 

Traditionally, the primary purpose of a "bail bond" has been to secure 
the appearance of the defendant in court when his presence is required 
in order to answer to that charge for which bond is given. Section 811.2, 
Code of Iowa (1979); State u. Ciluk, 234 Iowa 338, 11 N.W.2d 722 
( 1943). Iowa law has long permitted the defendant or a third party, 
in lieu of executing an appearance bond, to deposit with the clerk of court 
the cash equivalent of the sum mentioned in the court's order granting 
bail. Section 811.2(1) (d), Code of Iowa (1979); Section 3232, Code of 
Iowa (1851); See Simmons v. flPP.~on, 201 Iowa 144, 206 N.W. 667 
(1926). In one of the first instances involving a cash deposit (or "cash 
bail") provided for a defendant by another, the supreme court construed 
together the forerunners of since-repealed §§765.1 and 765.4, Code of 
Iowa (1977), and announced the rule that a cash deposit provided by a 
party other than the defendant may be applied by the clerk to payment of 
a fine and costs assessed against the defendant, and the surplus, if any, 
can then only be returned to the defendant himself. State v. Owens, 112 
Iowa 403, 84 N.W. 529, 530-531 (1900). 

The rule of State v. O·we11s was recently reaffirmed, specifically as to 
subjecting cash bail advanced by the defendant or a third party to the 
statutory deduction for fine and costs provided in since-repealed §765.4, 
Code of Iowa (1975). State t'. Sch11ltz, 245 N.W.2d 316,318 (Iowa 1976). 
The language of §765.4, as retained in the 1977 Code, stated: 

765.4 Disposition of deposited money. When money has been deposited 
by the defendant, if it remain on deposit at the time of a judgment 
against him, the clerk, under the direction of the court, shall apply the 
money in satisfaction of so much of the judgment as requires the pay
ment of money, and shall refund the surplus, if any, to him, unless an 
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appeal be taken to the supreme court, and bail put in, in which case the 
deposit shall be returned to the defendant. 

Thus, in the case of offenses committed before January 1, 1978, cash 
bail deposited with the clerk of court by a defendant or a third party 
and unreturned at the time of judgment was, and is, subject to payment 
of a fine or costs adjudged against the defendant. Apparently, the clerk 
could enter costs in the judgment book against the defendant even where 
the judgment entry by the court contained no reference to the matter 
of costs. See Hayes v. Clinton County, 118 Iowa 569, 92 N.W. 860 (1902). 
Where the original cash bail was continued pending appeal, any costs 
incurred during appeal were automatically taxed to the defendant, if his 
conviction was affirmed, irrespective of the absence of any such pro
vision in the appellate court's judgment entry. Iowa Rule of Appellate 
Procedure 28 (1977); Iowa Supreme Court Rule 23 (1977) ("All taxable 
fees and costs shall ... be taxed to the unsuccessful party ... "). 
Pursuant to §625.18, Code of Iowa (1977), the supreme court clerk then 
prepared a bill of costs which was filed with the trial court clerk and 
taxed with the costs of the original trial. Bail maintained on appeal was 
thus rendered subject to the statutory deduction contained in §765.4 for 
costs incurred on appeal as well as those at trial. 

With the 1978 criminal code revision, the former bail provisions found 
in chapters 763 through 766, Code of Iowa ( 1977) were deleted, and 
chapter 811, Supplement to the Code 1977, now Code of Iowa (1979), 
was enacted in its place. While chapter 811 did re-enact in substance 
some of the sections of the old Code, the provision for deduction of court 
costs from cash bail, formally contained in §765.4, Code of Iowa ( 1977), 
is noticeably absent in the present Code. In fact, the Sixty-Sixth General 
Assembly expressly repealed chapter 765, thus clearly evincing its intent 
to abrogate the effect of chapter 765 as of January 1, 1978. Laws of the 
66th G.A., Vol. 2, Ch. 1245, Ch. 4, §526 (1£176). 

With the repeal of chapter 765, Code of Iowa (1977), the rule of the 
line of cases from State v. Owens, 112 Iowa 403, 84 N.W. 529 (1900) 
through State v. Schultz, 245 N.W.2d 316 (Iowa 1976) is no longer 
applicable. This is because the holding of those cases, that fines and 
court costs can be deducted from a cash bail on deposit with the clerk 
at time of judgment, was expressly premised on the existence of statutory 
authority for such a deduction. Section 765.4, Code of Iowa (1977), quoted 
in State v. Schultz, 245 N.W.2d 316, 318 (Iowa 1976). With the repeal of 
the statute, the rule based thereupon is likewise abrogated. 

A possible exc~ption to this result may lie if the common law, as in 
effect prior to the predecessor of chapter 765, recognizes independent 
authority for the deduction of costs. See State v. Buck, 275 N.W.2d 194 
(Iowa 1979). The legislature is presumed to know the common law 
before the original statute was ·~nact.ed, and so the repeal of that statute, 
without a subsequent re-enactment pre-empting the matter, revives the 
common law as it was before the original statute. State v. Buck, 275 
N.W.2d 194, 197 (Iowa 1979). 

The initial problem with this analysis is that the statutes comprising 
chapter 765, Code of Iowa (1977), have been a part of Iowa law from 
the beginning. State v. Schultz, 245 N.W.2d 316, 318 (Iowa 1976), citing 
chapter 196, Code of Iowa ( 1851). Thus, prior common law holdings of 
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the Iowa Supreme Court on this matter are virtually non-existent. How
ever, in looking to cases from other jurisdictions, it is clear that, in the 
absence of statutory authority, the trial court has no inherent or common 
law authority to apply a cash bail deposit to the payment of the fine and 
costs incurred during trial. Isbell v. Bay Circuit Judge, 215 Mich. 364, 
183 N.W. 721, 722-723 (1921); 8 C.J.S., Bail §53 (1962) (cited in State 
u. Schultz, 245 N.W.2d 316, 318 (Iowa 1976). In Isbell v. Bay Circuit 
Judge, the Michigan Supreme Court reversed a trial court's order apply
ing a cash deposit in lieu of bail bond to the payment of the fine and 
costs assessed against the defendant upon conviction. Noting the absence 
in the Michigan bail statute of any provision for the deduction of fines 
or costs, the court then made a detailed analysis of the common law 
of bail. The court determined that "under common-law criminal pro
cedure, in the abEence of special statutory provisions, the scope and pur
pose of bail in such cases is the appearance of the party accused at the 
time and place specified." Isbell r. flay Circuit Judge, 215 Mich. 364, 
183 N.W. 721, 722 1921). Thus, the court held that, in the absence of a 
~tatute expressly so providing, money deposited in lieu of bail cannot be 
taken at common law in satisfaction of a fine or costs imposed on the 
accused. /d. at 722-723. 

The sole purpose of bail expressed in the 1978 criminal code reviSion 
is to "reasonably assure the appearance of the person for trial." Section 
811.2(1), Code of Iowa (1979). In the absence of any further statutory 
grant, the common law provides no authority for deducting payment of 
fin2s or court costs from bail post2d by the defendant or a third party. 
Thus, in answer to your questions, court costs cannot be deducted from a 
<·ash bond posted by a defendant or a third party, irrespective of whether 
the costs were incurred at trial or upon appeal. 

April 27, 1979 

STATE OFFICERS AND EMPLOYEES: Department of Revenue; de
cision of hearing officers. Sections 17 A.15, 17 A.18, 18A.19, 421.1, 422.53 
(5), 1979 Code of Iowa; §§730-7.17(1), 7.17(5), Iowa Administrative 
Code. The decision becomes final when all administrative remedies 
have been exhausted. The decision of the hearing officer is a proposed 
decision that becomes a final decision absent a timely request for an 
appeal. When a timely request for appeal is made, the hearing officer's 
decision remains a proposed decision, unenforceable as a final decision. 
The decision of the Director of Revenue, on appeal, is a final decision 
and is enforceable as such, notwithstanding the filing of a petition for 
judicial review, unless the Board's decision is stayed pursuant to 
§17A.19(5), Code of Iowa. (McDonald to Bair, 4-27-79) #79-4-37 

Mr. Gerald D. Bair, Director, Iowa Department of Revenue: You have 
requested an opinion of the Attorney General with respect to revocation 
orders issued by hearing officers pertaining to sales tax permits. Speci
fically, you have asked at what point in the administrative process does 
a contested case decision become enforceable as a final decision. 

Revocations of sales tax permits a1·e expressly made contested cases 
by §17A.18(3), 1979 Code of Iowa. The statutory authority governing 
such revocation hearings is found in §422.53(5), 1979 Code of Iowa, and 
reads as follows: 

Whenever the holder of a permit fails to comply with any of the 
provisions of this division or any orders or rules of the department pre
scribed and adopted under this division, the director upon hearing after 
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g1vmg ten days' notice of the time and place of the hearing to show 
cause why his permit should not be revoked, may revoke the permit. The 
director shall also have the power to restore licenses after such revoca
tion. 

The finality of contested case proceedings is addrt::ssed in §17 A.15, 
1979 Code of Iowa. Because the Iowa Department of Revenue does not 
preside at the reception of evidence, but rather employs a hearing officer 
to so preside, § 17 A.15 ( 1) is inapplicable. 

When the agency does not preside at the reception of the evidence in a 
contested case, the presiding officer shall make a proposed decision. 
See §17A.15(2), 1979 Code of Iowa. This proposed decision then becomes 
the final decision unless there is an appeal to, or review on the motion of, 
the agency within the time provided by rule. See §17 A.15 ( 3), 1979 Code 
of Iowa. On appeal, the av;ency renders the final decision. See §17A.15(3), 
1979 Code of Iowa. 

Pursuant to §§422.53(5) and 17A.ll(l), Code of Iowa, the Director of 
Revenue has designated a hearing officer to preside at hearings concern
ing revocations of sales tax permits. See §730-7.17 (1), Iowa Administra
tive Code. The decision of the hearing officer is a proposed decision 
which becomes a final decision absent a request for an appeal. When a 
timely appeal is filed, the proposed decision is automatically stayed 
pending the outcome of the appeal. 

Appeals of ~al0s tax revocation orders are heard by the Director of 
Revenue. See §730-7.17 ( 5), Iowa Administrative Code. The decision of 
the Director of Revenue is a final decision, and is enforceable as such. 

The filing of a petition for judieial review does not automatically stay 
exeeution or enforcement of any agency action. However, upon applica
tion, the court or the agency may order such a stay pending the outcome 
of the judicial review proceedings. Therefore, an agency may enfo1·ce a 
final decision, notwithstanding the filing of a petition for judicial review 
of the final agency action, unless such final action is stayed pursuant to 
§17A.19(5), Code of Iowa. 

Therefore, the decision becomes enforceable as a final decision when 
all administrative remedies have been exhausted. The decision of the 
hearing officer is a proposed decision that becomes a final decision absent 
a timely request for an appeal. When a timely request for appeal is made, 
the hearing officer's decision remains a proposed decision, unenforceable 
as a final decision (note that the earliest time that the hearing officer's 
decision can become final is when the time for requesting an appeal has 
run without such a request). 

Upon appeal of the hearing officer's decision, the decision of the 
Director of Revenue will be the final decision, and enforceable as such. 
The decision of the Director of Re\enue remains a final decision despite 
the filing of a petition for judicial review pursuant to §17A.19, Code of 
Iowa, unless the Board's decision is stayed pursuant to §17A.19(6), 
Code of Iowa. 

April 30, 1979 

STATE OFICERS AND DEPARTMENTS: Department of Substance 
Abuse- Chapter 204, Code of Iowa (1979); 21 C.F.R. §291.505 (1978). 
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Under both federal and Iowa law, a physician is not required to be 
physically on the premises of a narcotics addiction rehabilitation pro
gram when methadone is administered to an addict undergoing treat
ment if the physician has delegated the authority to so administer to a 
pharmacist, registered nurse, or licensed practical nurse, and that indi
vidual is in fact administering the methadone. Take-home dosages of 
methadone are permitted if dispensed pursuant to a physician's pre
scription and within federal guidelines. A physician need not be on the 
premises when take-home dosages of methadone are dispensed if a 
pharmacist is present and dispensing the methadone. ( Dallyn to Ried
mann, Director, Iowa Department of Substance Abuse, 4-30-79) #79-
4-38 

Mr. Gary P. Riedmann, J)irl'ctur, /uwa Department of Substance Abuse: 
You have requested an opinion of the attorney general concerning the 
Uniform Controlled Substances Act, Chapter 204, Code of Iowa (1979). 
You pose the following questions for our consideration: 

1. Is a licensed physician required to be on the premses of a state 
licensed and federally approved narcotics addition rehabilitation program 
whenever methadone is administered to a narcotic drug dependent indi
vidual for the purpose of continuing his or her dependency upon such 
drug in the course of providing drug abuse treatment? 

2. Are "take home" dosages of methadone permitted to be dispensed 
by such a rehabilitation program to a narcotic drug dependent individual 
for his o1· her ultimate use off the premises of the dispenser? 

3. If the answer to number 2 is yes, is a licensed physician required 
to be on the premises of a rehabilitation program whenever such "take 
home" dosages of methadone are dispensed to narcotic drug dependent 
individuals? 

Chapter 204, Code of Iowa ( 1979), 2ntitled, "Uniform Controlled Sub
stances Act," is a comprehensive piece of legislation intended both to be 
a plenary intrastate regulation of the manufacture, distribution, and 
dispensing of controlled substances, and to be an impetus for a scheme 
of complementary federal-state control of the distribution of controlled 
substances. See State v. Rasnms.~en, 213 N.W.2d 661 (Iowa 1973). Divi
sion I states a number of definitions relevant to the act; division II 
schedales various drugs according to certain standards of abuse potential 
and medical use, and division Ill contains regulations for the manufac
ture, distribution, and dispensation of controlled substances. 

Your questions involving the administering and dispensing of metha
done, a synthetic narcotic drug·, nt>cessarily involve an examination of 
federal as well as Iowa law. CongTess has heen quite active in regulating 
nat·cotic drug distribution and in reg-ulating state drug treatment pro
grams. See Comprehensive Drug Abuse Prevention and Control Act of 
1 D70, P.L. !ll-51 :l, 84 Stat. 12ilG (1 !170), and relevant provisions of volume 
21 of the Code of Federal Regulations. 

Under ~eetiou ·l of the Hl70 Ad, the Senetary of HEW, and by dele
gation the Commis~ioner of Food and Drugs, is granted authority to 
determine by regulation the appropriate methods of professional practice 
in the medical treatment of nareotics addiction. Pursuant to 21 C.F.R. 
~310.304 (b) (1H78), the Commissioner has determined that the conditions 
established in 21 C.F.R. §2!ll.505 (1D78) constitute the appropriate 
methods of professional practice in the medical treatment of narcotics 
addiction with respect to the use of methadone. See also 21 C.I•'.R. 
§291.501(b) (1978). 
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As your request assumes the fact that the methadone treatment pro
gram has been licensed by the state and federally approved, such will 
not be considered as an issue in this opinion. Suffice it to say that federal 
law and regulation in this area create a minimum standard of control 
below which no program can go; state requirements then either build on 
this minimum or fill in gaps left in the federal legislation. To qualify 
for approval, a treatment program must first conform to all State 
requirements; the Food and Drug Administration will then consider 
approval only after determining the applicant's compliance with federal 
controlled substances laws. 21 C.F.R. §291.505(c) (6) (1978). 

Your first question involves the issue of whether a licensed physician 
is required to be on the premises of an approved program whenever 
methadone is administered to an individual as treatment. "Administer" is 
defined similarly under both federal and Iowa law as the direct applica
tion of a controlled substance, by whatever means, to the body of the 
patient by either the practitioner or the patient himself. 21 U.S.C. §802 
(2) (1970); §204.101(1), Code of Iowa (1979). Thus, "administering" 
would typically be the situation where the patient comes to the treatment 
premises, receives his dosage of methadone, and has ingested the same 
prior to leaving the premises. 

Under federal regulation, a methadone treatment unit is a facility from 
which licensed private practitioners and community pharmacists are per
mitted to administer and dispense methadone. 21 C.F.R. §291.605(b) 
(2) (i) (1978). A "practitioner" is defined by 21 U.S.C. §802.(20) (1970) 
as a: 

"physician dentist, veterinarian, scientific investigator, pharmacy, hos
pital, or other person licensed, registered, or otherwise permitted, by the 
United States or the jurisdiction in which he practices or does research, 
to distribute, dispense, conduct research with respect to, administer, or 
use in teaching or chemical analysis, a controlled substance in the course 
of professional practice or research." 

A methadone treatment program must employ a licensed physician for 
the position of medical director, but th2 administering of methadone need 
only be by a practitioner, which can be a p~rson other than a physician 
as long as b is permitted to do so by the jurisdiction in which he 
practices. 21 C.F.R. §291.506(c), (d) (6) (d) (1978). Administration may 
also be effected by an agent of the practitioner if done subject to the 
order and supervision of the practitioner. This agent may only be a 
pharmacist, registered nurse, or licensed practical nurse. 21 C.F .R. 
§291.605(d) (6) (d) (1978). 

As noted above, there is a federal requirement that a licensed physician 
hold the supervisory position of medical director in a program. There is 
also a minimum staffing requirement that there be one medical or os~ 
pathic physician available to supervise the patient medication schedules 
for each 300 patients. 21 C.F.R. §291.505(d) (4) (1978). However, there 
is no apparent requirement that a physician be physically present on the 
premises during the administering of methadone by a non-physician 
practitioner or his agent. 

As indicated ·~rlier, Section 204.101(1), Code of Iowa (1979) defines 
"administer" as 
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"the direct application of a controlled substance, whether by injection, 
inhalation, ingestion, or any other means, to the body of a patient or 
research subject by: 

a. A oractitioner, or in his oresence. by his authorized agent; or 
b. The patient or research subject at the direction and in the presence 

of the practitioner." 

Section 204.101 (22) defines "practitioner" as: 

"a. A physician, dentist, podiatrist, veterinarian, scientific investi
gator or other person licensed, registered or otherwise permitted to 
distribute, dispense, conduct research with respect to or to administer a 
controlled substance in the course of professional practice or research 
in this state." 

Section 204.101 ( 1), after defining "administer," then adds the follow
ing disclaimer: 

"Nothing contained in this chapter shall be construed to prevent a 
physician, dentist, podiatrist or veterinarian from delegating the adminis
tration of controlled substances under this chapter to a nurse, intern, or 
other qualified individual or, as to veterinarians, to an orderly or assist
ant, under his or her direction and supervision; all pursuant to rules 
adopted by the board." (Emphasis added) 

The premise with which one begins an analysis of an issue involving 
controlled substances regulated under chapter 204 is that it is illegal 
for a person to pos~ess or deliver a controlled substance unless expressly 
authorized by ehapter 204 or state law incorporated therein. Section 
204.401, Code of Iowa (1979). Physicians and their counterparts have 
long been accon!·zd broad latitude in the pursuit of their practice, and, 
in the absen<'e of some restriction placed thereon by the legislature, the 
whole field of medicine and surgery is open to the physician. State v. 
!Jostou, 22G Iowa 429, 284 N.W. 143, 144 (1939). The disclaimer para
gTaph of §204.101 ( 1), while contained in a definitional section, is sub
stantive in effect in that it evinces the legislature's recognition of the 
fac-t that physicians have the inherent authority by nature of their 
practice to delegatz the administration of drugs to qualified individuals 
and that this authority is not to be ahrogat-zd by the effect of chapter 
204. Thus, this paragraph creates a narrow exception to the general 
definition of "administer" by permitting those practitioners that are 
licensed physicians (or dentists or podiatrists) to delegate the adminis
tration of controHzd substances to a "nurse, intern, or other qualified 
individual." Once delegation has occuJT·2d, there is no statutory or agency 
requirement that the physician subsequently be present or on the premises 
during actual administration of the drug to the patient. See 1972 O.A.G. 
308, 310. 

By agency rule, the Board of Pharmacy Examiners has designed as 
"'qualified individuals" persons whu havt completed an approved medi
cation administration course, advanced ·~mergency medical technicians 
and paramedics, and registered physician assistants. 620 I.A.C. §8.16 
( 1978). See §204.301, Code of Iowa ( 1979). Thus, these persons are 
authorized to administer controlled wbstances pursuant to the valid 
delegation of a physician in most instances. However, in the context of 
a methadone treatment program, fed·2ral regulations expressly restrict 
administration by a practitionzr's agent to pharmacists, registered nurses, 
or licensed practical nurses. 21 C.F.R. §291.505(d) (6) (d) (1978). The 
federal Comprehensive Drug Abuse Act provides that where there is an 
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inconsistency b:!tween applicable federal and state law, the federal law 
will prevail. 21 U .S.C. §903 (197(1). Thus, in a state methadone treatment 
program, the administration of methadone in the absence of a physician 
is limited to pharmacists, registered nurses, or licensed practical nurses. 
See 1972 O.A.G. 505, 507. This reading of the Iowa act is consistent with 
the federal scheme which envisions a methadone treatment program 
whos-e services of initial evaluation, diagnosis, treatment plans, and 
overall supervision are the responsibility of licensed physicians, but 
whose ministerial function~ involving the periodic administration of 
methadone are left to those non-physicians as authorized by law. 21 
C.F.R. §291.505 (b), (c), (d) (1978). See §125.33(3), Code of Iowa 
(1979). 

Your second question involves the issue of whether "take-home" dos
ages of methadone are permitted. Under federal law, take-home medica
tion is expressly permitted under certain conditions. 21 C.F.R. §291.505 
(d) (7) (1978). The Food and Drug Administration recognizes that daily 
attendance at a program facility may be incompatible with gainful em
ployment, education, and responsible homemaking. Thus, those patients 
enrolled in a maintanance treatment program only, see 21 C.F.R. §291.505 
(a) (2), (3) (1978), may, after at least 3 months of progress, be permit
ted to reduce to three times weekly the times when they must ingest the 
drug under observation. They shall receive no more than a 2-day take
home supply at any one visit. After 2 years of progress, such patients 
may be permitted twice weekly visits to the program for drug ingestion 
under observation with a 3-day take-home supply. 21 C.F.R. §291.505 
(d) (7) (1978). 

Although not specifically mentioned in Chapter 204, Code of Iowa 
( 1979), "take-home" dosages are impliedly permitted upon reading sev
eral related provisions consistently with the federal regulations. Section 
204.101(9), Code of Iowa (1979), defines "dispense" as the "delivery of a 
controlled substance to an ultimate user or research subject by or pur
suant to the lawful order of a practitioner ... " Subsection (8) defines 
"delivery" as the "actual, constructive, or attempted transfer from one 
person to another of a controlled substance." Thus, to give out take-home 
dosages of methadone to a patient at a treatment program would be 
"dispensing" within the meaning of the statute. 

Section 204.308, Code of Iowa (1979) provides that: 

"1. Except when dispensed directly by a practitioner, other than a 
pharmacy, to an ultimate user, no controlled substance in schedule II 
may be dispensed without the written prescription of a practitioner." 

Section 155.3(9), (11) defines "prescription" as "a written order ... 
of a physician, dentist podiatrist, veterinarian ... for a [controlled sub
stance] or medicine." Thus the clear implication is that controlled sub
stances listed in schedule II, i.e., methadone, may indeed be delivered 
on a "take-home" basis either directly by a practitioner or upon the writ
ten prescription of a physician. 

This conclusion is buttressed by a reading of §204.401, Code of Iowa 
(1979) which provides that: 

"3. It is unlawful for any person knowingly or intentionally to possess 
a controlled substance unless such substance was obtained directly from, 
or pursuant to, a valid prescription or order of a practitioner while act-
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ing in the course of professional practice, or except as otherwise author
ized by this chapter." (Emphasis added) 

Regulation 620 I.A.C. §8.12 (1976) provides that: 

"The administering or dispensing directly (but not prescribing) of 
narcotic drugs listed in any schedule to a narcotic drug dependent person 
for the purposes of continuing his dependence upon such drugs in the 
course of conducting a federally authorized clinical investigation in the 
development of a narcotic addict rehabilitation program shall be deemed 
to be within the meaning of the term 'in the course of his professional 
practice or research' .... " 

Since the statute makes it illegal to possess a controlled substance 
without a prescription, the implication is that it is acceptable to possess 
controlled substances with a prescription, i.e., "take-home" methadone 
dosages. Furthermore, the agency rule expressly deems the dispensing 
of narcotie drug~ to an addict enrolled in a treatment pwgram to be 
within the meaning of the term "in the course of his professional practice 
or research." Thus, by incorporation, ~204.408 ( 3), Code of Iowa (1979), 
would authorize the transfer of a take-home dosage of a controlled sub
stance (methadone) into the possession of a person pursuant to a narcotic 
addict I'ehabilitation program. 

While take-home dosages of methadone are authorized generally under 
Iowa law, frequency of dispensation must conform to those minimum 
fed·:!ral guidelines menticned above. Thus, at an Iowa treatment facility, 
those persons enrolled in a maintenance program may, after 3 months 
of satisfactory progress, be permitted to reduce to three times weekly 
the times when they must ingest the methadone at the treatment facility, 
with a maximum of a 2-day take-home dosage supplied at any one visit. 
After 2 years of progress, these patients may be permitted twice weekly 
visits to the facility with a maximum 3-day take-home dosage supplied at 
each visit. See 21 C.F.R. §291.505(d) (7) (1978). 

Your third question rai~es the issue of whether a physician need be on 
the premises during the dispensing of such "take-home" dosages of 
methadone. The federal considerations relevant to this issue are similar 
to the first. 21 C.F.R. §291.505(d) (6) (dl (1978) provides that: 

"Methadone will be administered or dispensed by a practitioner licensed 
or registered under appropriate State or Federal Jaw to order narcotic 
drugs for patients or by an agent of the practitioner, supervised by and 
pursuant to the order of the practitioner. This agent may only be a 
pharmacist, registered nurse, or licensed practical nurse depending upon 
the State regulations regarding narcotic drug dispensing and administer
ing." 

This rule clearly p-ermits practitioners, licensed or registered under 
State or Federal law, to dispense mdhadone. It also permits dispensing 
by an agent of the practitioner, supervised by and pursuant to the order 
of the practitioner, but not nec-2ssarily in his presence. This agent may 
be a pharmacist, registered nurse, or licensed practical nurse, if other
wise permitted to dispense by applicable state regulations. 

Section 204.101 (9), Code cf Iowa ( 1979) defines "dispense" as "to 
deliver a controlled substance to an ultimate user ... by or pursuant to 
the lawful order of a practitioner .... " Section 204.101 (8) then defines 
"deliver" as "the actual, constructive, or attempted transfer from one 
persor. to another of a controlled substance .... " As noted above, take-
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home dosages of methadone are permitted to oe dispensed either directly 
by a practitioner or upon the written prescription of a physician. It 
follows that a physician can do the actual dispensing himself, or he can 
have a methadone prescription filled, and, upon his lawful order, this 
dosage can be transferred to the addict by a non-physician. 

However, the Iowa Code contains no parallel provision authorizing "a 
nurse, intern, or other qualified individual" to dispense controlled sub
stances, as oppo~ed to administering the same. The operative language of 
chapter 204 provides that only those persons registered by the board of 
pharmacy examiners may dispense controlled substances, and that those 
persons so registered may only be those practitioners independently 
authorized under Iowa law to dispense controlled substances. Sections 
204.302(2); 204.303(3) Code of Iowa (1979). Chapter 204 expressly 
excepts from its .zffect the inherent authority of a physician to delegate 
the administration of controlled substances to his qualified agent; how
ever, no such exception exists in the context of dispensation. 

A licensed pharmacist is expressly authorized by the Iowa Code to 
dispense drugs, including controlled substances, pursuant to a valid 
prescription of a physician. Sections 147.2, 155.1, Code of Iowa (1979). 
Thus, a licensed pharmacist is a "practitioner" [as defined in §204.101 
(22)] for purposes of dispensing and may transfer "take-home" dosages 
of methadone to an addict in a treatment facility. However, there are 
no parallel Code sections permitting registered nurses or licensed prac
tical nurses to dispense controlled substances either as a practitioner 
or as the agent of a practitioner, nor is any authority to do so recognized 
in Chapter 204. Nor does this chapter authorize agents of practitioners 
to dispense controlled substances, as opposed to federal regulation. How
wer, since the federal regulations expressly condition the authority of 
agents to dispense on State approval, Iowa law controls. Therefore, Iowa 
law, as more restrictive than federal law, permits dispensation of "take
home" dosages of methadone only by physicians or other practitioners 
so licensed, i.e., pharmacists in the context of a methadone treatment 
program. 

Further support for the conclusion that physicians need not be on the 
premises during actual dispensation is found in §204.308 ( 1), Code of 
Iowa ( 1978), which states: 

"1. Except when dispensed directly by a practitioner, other than a 
pharmacy, to an ultimate user, no controlled substance in schedule II 
may be dispensed without the written prescription of a practitioner." 

Since a physician is a practitioner within the definition of the statu.te, 
it is clear that he may dispense methadone directly to a patient without a 
prescription. It is also clear that only a physician, or his equal, may issue 
prescriptions pursuant to §155.3(8), (11), Code of Iowa (1979). It logic
ally follows that if the legislature had intended that schedule II sub
stances could only be dispensed directly by a physician, it would not have 
included the provision for allowing dispensation by prescription. But it 
did so provide, and the implication is that non-physician practitioners 
may dispense methadone pursuant to a valid prescription of a physician, 
whether or not he is on the premises of the treatment center at the time 
of dispensation. 
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The limitation of Section 204.308 (2) prohibiting refills of schedule II 
drugs also supports the conclusion that a physician's presence is not 
required when methadone is dispensed. Since a physician may dispense 
methadone to a patient directly anytime, the implication is that there 
would be no need for the refill prohibition unless the Legislature had 
intended that the patient would obtain methadone from a practitioner 
other than a physician. 

In summary, the answers to your questions are as follows. Under both 
federal and Iowa law, a physician is not required to be physically on 
the premises of a rehabilitation program when methadone is dispensed 
to an addict undergoing treatment if the physician has delegated the 
authority to so administer to a pharmacist, registered nurse, or licensed 
practical nurse and that individual is in fact administering the metha
done. Take-home dosages of methadone are permitted if dispensed pur
suant to a physician's prescription and within federal guidelines. A 
physician need not be on the premis:!s when take-home dosages of metha
donfl at-e dispensed if a pharmacist is present and dispensing the 
methadone. 

April 30, 1979 

STATE OFFICERS AND DEPARTMENTS: Revocation of a license to 
operate a motor vehicle - Senate File 221, 68th G.A.; Section 17A.18 
(3) Code of Iowa (1979). Proposed bill to require the Department of 
Transportation to revoke the driver's license of any person found by 
process of chemical analysis to have been operating his or her motor 
vehicle with .10r1c or more by weight of alcohol in the blood is consti
tutional. However, the administrative hearing required prior to revo
cation may constitutionally be held prior to a pending criminal trial 
for the same offense only where the licensee so consents or where an 
emergency exception for the protection of the public health or safety 
applies. ( Dallyn to Gallagher, State Senator, 4-30-79) #79-4-39 

The Honor_able James V. Gallagher, State Senator: You have requested 
an opinion from the Attorney General concerning the constitutionality 
of Senate File 221, 68th G.A., a bill relating to the revocation of motor 
vehicle licenses. You pose the following question for consideration: 

"Whether the General Assembly can constitutionally mandate the 
D:!partment of Transportation to revoke the driver's license of any per
son found by process of chemical analysis to have been operating his 
or her motor vehicle with .10'/r or more by weight of alcohol in his or 
her blood, prior to an actual criminal conviction for operating a motor 
vehicle while under the influence of alcohol?" 

Senate File 221 would amend §321.209, Code of Iowa (1979), which 
provides for mandatory revocation by the Department of Transportation 
of a driver's license upon the operator's conviction of any of an enumer
ated list of serious offenses. Section 1 of S.F. 221, the section relevant 
to your question, would add the following new paragraph to §321.209: 

The department shall forthwith revoke for a period of one hundred 
twenty days any license or permit to operate a motor vehicle of a person 
who shows evidence in a chemical analysis conducted pursuant to chapter 
three hundred twenty-one B (321B) of the Code of having ten hundredths 
of one percentum or more by weight of alcohol in the blood. 

As an initial matter, the power to grant or revoke licenses to operate 
motor vehicles in the public highways is clearly within the police power 
of the state. Danner v. Hass, 257 Iowa 654, 134 N.W.2d 534, 540 (1965). 
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This police power is inherent in the sovereign status of the state and is 
given expression by the legislature. Schnieders v. Incorporated Town of 
l'ucahulltas, 213 Iowa 807, 234 N.W. 207, 209 (1931). A person's con
tinuing enjoyment of a driver's license depends on compliance with 
reasonable conditions prescribed by law and is always subject to such 
regulation and control as imposed under the police power to rationally 
promote the interests of public safety and welfare. See Sueppel v. Eads, 
~(i1 Iowa 923, 156 N.W.2d 115, 118 (1!)68); Accord Bisenius v. Kanzs, 
-!2 Wisc.2d 42,165 N.W.2d 377 (19ti9). 

To promote public safety, the (;eneral Assembly has mandated that 
every operator of a motor vehicle must be in possession of a valid license 
(evincing compliance with certain standards of competency and respon
sibility) prior to driving on the public highways. Section 321.174, Code 
of Iowa ( 1979). In the exercise of its regulatory powers, a rational 
legislature could obviously decide that the operation of a motor vehicle 
while intoxicated is grounds for the revocation of a person's driver's 
license. To effect this decision, a rational legislature could also determine 
that a certain minimum level of alcohol in the blood is sufficient to 
establish intoxication for purposes of a non-criminal revocation of a 
driver's license. See Massachusetts Ed. of Retirement v. Murgia, 427 U.S. 
307 (1!!76) (upholding state's compulsory retirement age of 50 for police 
officers as being rationally related to furthering a legitimate state 
interest in assuring physical fitness, notwithstanding fact that individual 
plaintiff had passed physical exam four months prior to his 50th birth
day.) As the General Assembly could in fact rationally conclude that a 
person with .10~'' or more of alcohol in the blood could not operate a 
motor vehicle on the public highways without endangering public health 
or safety, the revocation of the driver's license of a person found to be 
operating a motor vehicle with .10'1, or more of alcohol in the blood is 
constitutionally permissible. 

That the proposed bill seeks to delegate the authority to revoke 
licenses, absent criminal conviction, to the Department of Transportation 
would likewise be contsitutional. With the tremendous growth in the 
number of state agencies in recent years, there has been an increasing 
recognition in the law of the need and justification for the delegation 
of both legislative and adjudicatory functions to executive agencies. See 
Bonfield, The Iowa Administrative Procedure Act, 60 Iowa L. Rev. 731, 
733-735 ( 1975). The General Assembly has delegated authority to the 
Department of Transportation to issue, suspend, and revoke licenses 
[§§321.174, 321.209, 321.210, Code of Iowa (1979)] as well as to promul
gate rules governing the exercise of any rights held under a valid license. 
Section 321.4, Code of Iowa ( 1979). The Iowa supreme court has con
sistently upheld in recent years similar delegations of legislative and 
adjudicatory powers to agencies where sufficient statutory or internal 
standards to insure against arbitrary or unfair action are present. See 
Cedar Rapids Human Rights Commission v. Cedar Rapids School District, 
222 N.W.2d 391 (Iowa 1974); State v. Watts, 186 N.W.2d 611 (Iowa 
1971). With respect to the propofed bill, there are a number of con
comitant procedural and substantive safeguards present under Chapter 
321, Code of Iowa (1979); the Iowa Administrative Procedure Act 
(Chapter 17A); and departmental regulations (820 I.A.C. ch. 13). 
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That the proposed bill imposes the sanction of license revocation for 
driving with .10c;, or more of alcohol in the blood without affording the 
operator the benefit of a criminal trial may be immaterial. The same 
motor vehicle offense may give rise to two separate and distinct proceed
ings: ( 1) a civil and administrative licensing procedure instituted by the 
Department of Transportation to determine whether a person's license 
to drive shall be revoked; and (2) a criminal action instituted by the 
State in the appropriate court to determine whether a crime has been 
committed. Each proceeds independently of the other, and the outcome 
of one action is of no consequence in the other. Gottschalk v. Sueppel, 
258 Iowa 1173, 140 N.W.2d 866, 870 (1966). As the sanction provided 
for in the proposed bill is not penal in nature, any imposition of such a 
sanction by the agency in the absence of criminal proceedings is consti
tutionally valid. 

While the Department may revok~ a driver's license absent a criminal 
trial under the proposed bill, it does not follow that it may revoke 
absent a prior evidentiary hearing of its own. As a matter of constitu
tional due process, benefits enjoyed as a matter of statutory entitlement 
are in the nature of a "property" interest protected by the Fourteenth 
Amendment and thus cannot be revoked without a prior ~videntiary 
hearing on the grounds for revocation. Mon·issey v. Brewer, 408 U.S. 471, 
483 (1972); Goldberg v. Kelly, 397 U.S. 254,262, 264 (1970). The United 
States Supreme Court has held that a drive'l''s license, once issued to a 
person satisfying state statutory requirements, is an important interest 
protected by due process. The Court has specifically stated: "Once 
[driver's] licenses are issued ... their continued possession may become 
essential in the pursuit of a livelihood. Suspension of issued licenses thus 
involves state action that adjudicates important interests of the licen
sees. In such cases the licenses are not to be taken away without that 
procedural due process required by the Fourteenth Amendment." Bell v. 
Bm·son, 402 U.S. 535, 539 (1971). The Iowa Administrative Procedure 
Act, which is legislation prescribing uniform minimum procedures for 
all state agencies, expressly provides that no license shall be suspended 
or revoked absent a prior evidentiary hearing in which the licensee is 
given an opportunity to show compliance with all lawful requirements 
for the retention of the license. Section 17A.l(2), 17A.18(3) Code of 
Iowa (1979). 

Not only must the Department provide the licensee an opportunity for 
hearing prior to revocation, but the component procedural protections 
afforded the licensee must be sufficiently broad to comport with due 
process. The United States Supreme Court has held that such a hearing 
on license revocations must include consideration of all elements essential 
to the decision whether lkenses shall be revoked. Bell v. Burson, 402 U.S. 
535, 542 (1971). (Agency must consider issue of liability in a hearing 
conductl:!d pursuant to a state's uninsured motorist law, where the statute 
itself spoke only to the absence of insurance or failure to post security 
as grounds for license revocation.) 

The Iowa Administrative Procedure Act, the effect of whose provisions 
are not expressly excluded by Senate File 221 and are therefore neces
sarily applicable to the bill, prescribes the following procedures for 
revocation proceedings: 
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3. No revocation, suspension, annulment or withdrawal, in whole or 
in part, of any license is lawful unless, p·rior to the institution of agency 
proceedings, the agency gave written, timely notice by personal service 
as in civil actions or by restricted certified mail to the licensee of facts 
or conduct and the provisions of law which warrant the intended action, 
and the licensee was given an opportunity to show, in an evidentiary 
hearing conducted according to the provisions of this chapter for con
tested cases, compliance with all lawful requirements for the retention 
of the license. Section 17 A.18 (3), Code of Iowa (1979) (emphasis added). 

The provisions for "contested rases", outlining further procedural pro
tections to be afforded, are contained in §§17A.10-17A.17 of the Code. 
Thus, prior to any 2ffective revocation order, a licensee must be afforded, 
iuter alia, th::! rights to: notice, opportunity to be heard, presentation of 
evidence, and a decision based on the record, as well as the right to 
contest the elements essential to the revocation (i.e., identity, non-com
pliance, accuracy of the chemical analysis, presence of the blood alcohol 
level). 

Section 17 A.18 ( 3) does authorize temporary "suspension," but not 
revocation, of a license in some very limited "emergency" situations: 

If the agency finds that public health, safety or welfare imperatively 
requires emergency action, and incorporates a finding to that effect in 
its order, summary suspension of a license may be ordered pending 
proceedings for revocation or other action. These proceedings shall be 
promptly instituted and determined. 

However, such a temporary suspension may be invoked only pending 
"proceedings for revocation or other action" that must be "promptly 
instituted and determined" in accordance with the previously noted 
requirement that such determinations be made after a contested case 
hearing. 

Moreover, such a suspension of a person's license summarily denies 
him his statutory entitlement to a license without benefit of due process, 
and may immediately adversely affect his pursuit of a livelihood. There
fore, any such agency action will be closely scrutinized by the courts for 
constitutional infirmities. See Goldberg u. 1\ clly, 397 U.S. 294 (1970). 
In Goss v. Lopez, 419 U.S. 565 (1975), the Supreme Court held that 
suspension of public school students for violations of school discipline 
must normally be preceded by the due process guarantees of notice and 
hearing. The Court did state, however, that summary suspension is 
permissible for students whose presence poses a continuing danger to 
persons or property or an ongoing threat of disrupting the academic 
process. In light of this precedent, a temporary suspension of a license, 
pending a revocation hearing pursuant to S.F. 221, would probably be 
unconstitutional if invoked for an allegation of an isolated instance of 
driving with .10r1r or more of alcohol in the blood. At a minimum, such 
a suspension would be warranted only where the agency made an initial 
finding, based on reliable ~vidence (Code §17A.14) that the licensee was 
repeatedly or continually operating a motor vehicle while intoxicated, 
and creating an immediate and present threat to the public health or 
safety. 

Notwithstanding the foregoing analysis, there remains a serious con
stitutional problem involved in the spectre of revoking licenses for the 
presence of alcohol in the blood prior to a criminal conviction, or pending 
criminal trial, for O.M.V.U.I. This involves the issue of timing in schedul-
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ing the agency hearing vis-a-vis the criminal trial. In a leading federal 
case, a taxicab operator was arrested and charged with two separate 
instances of rape and robbery at gunpoint. While the criminal charges 
were pending, the agency that licensed taxicab operators charged him 
with being of unfit character to hold a license because of the rape and 
robbery incidents. The agency held a hearing in which the operator was 
faced with the choice of refuting the charges or necessarily losing his 
license. The agency subsequently revoked his license, and, after acquittal 
in the criminal case, the operator su~d to have his license restored. Silver 
v. McCamey, 221 F.2d 873, 874-875 (D.C. Cir. 1955). The appellate court 
found in favor of the operator, holding that "due process is not observed 
if an accused person is subjected, without his consent, to an administra
tive hearing on [the elements of] a serious criminal charge tl·.at is pend
ing against h ·m. His necessary defense in the administrative hearing may 
disclose his evidence long in advance of his criminal trial and prejudice 
his defense in that trial." /d. 

The United States Supreme Court has not ruled directly on the issue 
raised in Silccr v. McCamey; however, there is a split in the federal 
circuit courts on this point. Compare A.rthurs 1'. Stern, 560 F.2d 477 
(1st Cir. 1977) with Po/coun v. See~etury of Treasury, 477 F.2d 1223 
(D.C. Cir. 1973). While neither the Eight Circuit Court of Appeals or 
the Supreme Court of Iowa has ruled on this matter, the holding of the 
District of Columbia Court of Appeals in Silva v. McCamey remains the 
most persuasive analysis and is adopted as controlling precedent in this 
opinion. 

As the presence of ".10"( or more by weight of alcohol in the blood" 
is exactly the same element to be established in both S.F. 221 proceedings 
and in criminal O.M.V.U.I. (Code §321.281) trials, any attempt to revoke 
a license on these grounds pursuant to an administrative hearing while 
the criminal trial is pending is constitutionally suspect. The court in 
Silver v. McCamey did suggest possible solutions to this problem: post
poning the administrative hearing until after the criminal trial; pro
ceeding with the full-blown revocation hearing if the licensee so consents 
and desires to contest the charges; or holding an abbreviated hearing 
resulting in a temporary suspension of the license pending the outcome 
of the criminal trial, at which time a full-blown revocation hearing could 
J.,. lwltl. /,/. at ~7f•. 

However, for purpo~('" of S.l<'. :!:! I and thl• Iowa Administrative PI'O
cedure Act, the latter altl•rnative would not be available absent a showing 
that such a temporary suspension was warranted by a finding, based on 
reliable evidence, that the licensee was t·epeatedly or continually operat
ing a motor vehicle while intoxicated, and creating an immediate and 
present threat to the public health or safety. See §17A.18(3) and authori
ties cited above. While §17A.l8(3) normally requires that formal revo
cation proceedings be "promptly instituted" (i.e., as soon as is adminis
tratively feasible ( after "summary suspension," there necessarily is a 
nanow exception implied here where a constitutional impediment to an 
administrative revocation hearing pending criminal trial exists. In this 
limited situation, "promptly instituted" should be read as requiring a 
formal revocation hearing following summary suspension "as soon as is 
constitutionally feasible," i.e., as soon as the criminal proceedings have 
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terminated. See Polcover v. Secref(II'Y ot' Treasury, 477 F.2d 1223, 1232 
(D.C. Cir. 1973). 

This result is impliedly consistent with that of Silve1· r. McCamey, 
where the court approved temporary suspension on the facts of that case, 
i.e., that the licensee had allegedly perpetrated repeated crimes of vio
lence on different persons, presumably while operating his taxi, as that 
was whe1·e his weapons were found. /d. at 874. 

In conclusion, an administrative hearing to revoke a driver's license 
pursuant to S.F. 221 may constitutionally be held pending a criminal 
trial on the same set of operative facts only where the licensee so con
sents, or where the narrow exception for temporary suspension applies 
(Code §17 A.18 ( 3)). Otherwise, any revocation ordered pending criminal 
trial violates due process and is invalid. 

April 30, 1979 

STATE OFFICERS AND DEPARTMENTS: GOVERNOR: DIRECTOR 
OF GENERAL SERVICES: AUTHORITY TO EXECUTE CONTRACT 
FOR STATE BUILDING. Art. III, §§1 and 24, Constitution of Iowa, 
§§7.9, 8.2, 8.39, 18.6, 18.12, 18.13, 18A.1, 18A.3, 72.1, Code of Iowa 
(1979). Section 1, ch. 34, Acts of the 67th G.A. (1977). The Director of 
the Department of General Services had implied authority, as the 
designee of the Governor, pursuant to §§7.9 and 8.39 of the Code to 
contract for the construction of the new Vocational Rehabilitation 
Center. Funds may be transferred from departmental funds, or from 
the unexpended appropriation of another agency, pursuant to §8.39, 
to satisfy the difference between the amount of the federal grant and 
the contract price. Constitutional questions are raised by resort to §7 .9 
in these circumstances. The legislature may, if it chooses, alleviate 
doubts about the director's statutory authority by appropriating the 
balance or by retrospectively validating the contract. (Miller, Schantz 
and Haskins to Rush, State Senator, and Anderson, State Representa
tive, 4-30-79) #79-4-40 

The Honomble Bob Rush, The Senate; The Honorable Robert Ander
son, Honse of Representatives: You have asked our opinion concerning 
the legality of a contract entered into by the Director of the Department 
of General Services to construct a new Vocational Rehabilitation Center.' 
A brief history of the center project is necessary to place your specific 
questions in context.' 

The Department of Public Instruction initially raised the question of a 
new building for Vocational Rehabilitation. Pursuant to Chapter 259, 
Code of Iowa (1979), the state board of public instruction is designated 
the state board for vocational education for the purpose of administering 
funds received under the Federal Vocational Rehabilitation Act of 1954 
and The Rehabilitation Act of 1973. Dr. Robert Benton, Superintendent 
of Public Instruction, first sought federal funds for the center in No
vember, 1976, during round I of the grant process authorized by the Local 

' This opinion will employ the terms "director," "department," and "new 
center" for the Director, the Department and the new Center respec
tively. 

• Additional background concerning the project was obtained by inter
views with the Director and Mr. Dennis Nagel, Administrative Assistant 
to Governor Robert D. Ray. 
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Public Works Contract Development and Investment Act of 1976, 42 U.S. 
C.A. §~6701-6708. This application was unsuccessful. 

Governor Ray included a $2,000.000 capitol request for the center in 
his January, 1977, budget message. On May 18, 1977, the Iowa Senate 
passed and sent to the House a bill, S.F. 407, appropriating to both the 
department and the Board of Public Instruction the sum of $150,000 for 
planning an addition to the Vocational Rehabiiltation Center located at 
1029 Des Moines Street, Des Moines, Iowa. On May 20, 1977, the House 
adopted H.F. 43~4. an amendment to S.F. 407, which appropriated to the 
Capitol Planning Commission the sum of $25,000 to be used for the 
preparation of a schematic architectural and engineering design for the 
addition. Also on May 20, 1977, an amendment, H.F. 4334, was filed to 
H.F. 4324 providing a $2,000,000 appropriation for the actual construc
tion of the addition. This amendment was promptly ruled not germane. 
H.F. 4324 then passed the House and was immediately sent to the Senate. 
The Senate refused to concur in the House amendment and the House 
insisted on its amendment. The session was drawing to a close and no 
further action was taken. Thus, while on an unofficial basis the General 
Assembly indicated an interest in the project, the legislature neither 
formally approved nor disapproved the construction of the center. 

In the summer of 1977, round II of the grant process commenced for 
federal funds available under the Local Public Works Contract Develop
ment and Investment Act of 1976. Up to $3,000,000 was available to the 
State of Iowa for construction projects designated by the Governor in 
areas of high unemployment. Polk County was such an area. The Gover
nor decided to allocate $2,600,000 of the potential funds to the construc
tion of the center and delegated responsibility for the project to the 
director. A grant application was prepared in August, 1977.1 A contract 

contingent upon receipt of the grant was signed with an architectural 
firm at a cost of $162,500. On September 26, 1977, notification of approv
al of the grant was received from federal authorities and the Governor 
and the director subsequently signed the grant. 

The center project was divided into two phases. Phase A was essential
ly site preparation, involving demolition and new mechanical and tunnel 
work. Bids for phase A were advertised on November 28 and 30, 1977. 
Phase A bids were opened on December 12, and on December 13, a 
contract for Phase A was signed involving a cost of $284,000. Bids for 
Phase B were advertised on November 24 and December 1, 1977. 

No state funds for the center were reque$ied by the Governor in his 
January, 1978, budget message. On January 31, 1978, the Phase B bids 
were opened and the low bid for Phase B was in excess of $2,600,000. 

'Effective March 1, 1977, the Financial Management Division of the 
Comptroller's Office promulgated Procedure No. 300.00 providing a 
pre-plan and pre-application procedure for federal funds. This procedure 
was designed to provide a central review of state agency applications 
and other requests for federal funds. Agencies are required to forward 
a copy of a prescribed form to the Comptroller's Office at least 15 days 
prior to submitting an application. A variety of review mechanisms are 
built into the procedure, including routing the form to the legislature 
for review and comment. On July 15, 1977, a form relating to the appli
cation for the center was prepared and forwarded through channels. 
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The bids had to be accepted or rejected within 30 days. At this point it 
became clear that the cost of the center would substantially exceed earlier 
estimates. The shortfall was then estimated at up to $750,000. In dis
cussions among the Governor's staff, Comptroller, and director, it was 
determined that sufficient funds were available for transfer under the 
authority of §8.39 of the Code and that such a transfer would be the 
best means of making up the shortfall. The director was advised to accept 
the bid and a contract was signed with Vawter and Walter on February 
28, 1978, for Phase B construction at a cost of $2,656,921. 

II 

You ask whether the director had the statutory authority to enter into 
these contracts, specifically whether he could bind the State for the sums 
in excess of the federal funds, and whether, if he did lack such authority, 
the contracts are void and unenforceable.' You also ask whether the 
director may now obtain a transfer of funds under §8.39, Code of Iowa 
(1979), to satisfy the $850,000 shortfall. 

The only acquisition authority which the director possesses· is to 
purchase "items." Section 18.6 ( 3), Code of Iowa ( 1979), states: 

'·The director shall have the power to contract for the purchase of 
items by the department. Contracts for the purchase of items shall be 
awarded on the basis of the lowest competent bid. Contracts not based 
on competitive bidding shall be awarded on the basis of bidder compe
tence and reasonable price." [Emphasis added] 

"Item" is a term with many shades of meaning that takes its conno
tation from the context. Here, the dictionary definition most applicable 
would be "son·.ething produced by manufacturing or manual labor or in 
some other way: a piece of goods: product, commodity." Webster's Third 
New International Dictionary (1961). Plainly, in the context of §18.6(3), 
a state building is not an "item." 

' Note should be taken of §72.1, Code of Iowa (1979), which states: 

"Officers empowered to expend, or direct the expenditure of, public 
money of the state shall not make any contract for any purpose which 
contemplates an expenditure of such money in excess of that authorized 
by law. However, the state or an agency of the state may enter into a 
contract of not exceeding ten years in duration for the purchase of coal 
to be used in facilities under the jurisdiction of the state or the state 
agency. The execution of the contract shall be contingent upon appro
priations by the general assembly in sufficient amounts to meet the 
terms of the contract." 

See also, §8.38, Code of Iowa ( 1979), which provides: 

"No state department, institution, or agency, or any board member, com
missioner, director, manager, or other person connected with any such 
rlepartment, institution, or agency, shall expend funds or approve claims 
in excess of the appropriations made thereto, nor expend funds for any 
purpose other than that for which the money was appropriated, except 
as otherwise provided by law. A violation of the foregoing provision 
shall make any person violating same, or consenting to the violation of 
same liable to the state for such sum so expended, together with interest 
and costs, which shall be recoverable in action to be instituted by the 
attorney general for the use of the state, which action may be brought 
in any county of the state." 
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Nor may the director find authority in §18.12(7), Code of Iowa (1979), 
authorizing him to contract for the repair, remodeling, or demolition of 
buildings. That section states: 

"In addition to his other duties the director shall: 

"7. Contract, with the approval of the executive council, for the re
pair, remodeling or, if the condition warrants, demolition of all buildings 
and grounds of the state at the seat of government for which no 
specific appropriation has been made, if the cost of repair, remodeling 
or demolition will exceed one hundred thousand dollars when completed. 
The cost of repair projects for which no specific appropriation has been 
made shall be paid from the fund provided in section 19.29." 

The above section clearly does not authorize the initial erection of 
buildings, as opposed to their repair, remodeling, or demolition. 

The director sits on the eleven-me1nber capitol planning commission. 
See §18A.1, Code of Iowa (1979). However, the extent of the power of 
that commission is to advise upon the location and the type of architec
ture and construction of new state buildings. No authority is conferred 
actually to contract for or to construct them. Section 18A.3, Code of 
Iowa ( 1979), states in relevant part: 

"It shall be the duty of the commission to advise upon the location of 
statues, fountains and monuments and the placing of any additional 
buildings on the capitol grounds, the type of architecture and the type 
of construction of any new buildings to be erected on the state capitol 
grounds as now encompassed or as subsequently enlarged, and repairs 
and restoration thereof, and it shall be the duty of the officers, com
missions, and councils charged by law with the duty of determining 
such questions to call upon the commission for such advice." 

Because of his lack of general authority, the director must obtain the 
authority to construct a building from specific statutes. An example of a 
specific statute conferring such implied authority is Ch. 1057, §1, Acts 
of the 67th G.A. ( 1974), appropriating funds for what is now the 
Wallace State Office Building. That statute states: 

"There is appropriated from the general fund of the state the sum of 
seven million eight hundred thousand (7,800,000) dollars, or so much 
thereof as may be necessary, to the department of general services for 
the construction of a state agricultural building." 

By granting the funds to construct a building to the department, 
imolied authority is plainly granted al'tually to construct it. 

The department, however, has never het•n appropriated funds specific
ally earmarked for the new cenler. Th•.ts, the usual analysis for implied 
authoritv is not available in this instanl'e. We are faced with novel and 
difficult. questions concerning whether other implied authority existed. 

As previously noted, at the in.:eption of the new center project, it was 
expected that the f~deral grant would cover 100 per cent of the cost. 
The General Assembly has typic·ally ineluded in the appropriation bill 
for the department a prov1sinn reappropriating federal grant monies for 
the purposes specified in the ~~rant. -"•'c, <'.[J., Section 4 of Chapter 1012, 
Acts of the fi7th G .A. (I !l7il) : 

"All federal grants to aud the federal receipts of the agency appro
priated funds under this division are appropriated for the purposes set 
forth in such federal grants and reeeipt." 
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See also §4, ch. IO:H. Acts of the ()(ith G.A. (1976); §7, ch. 29, Acts 
of the 66th G.A. ( 1975). Curiously, no ~uch provision was included for 
the fiscal year beginning- July I 1!177, the fiscal year in which the 
contract for the renter wa~ ext>cuted .. \!though a reason for the omis
sion of such authorization in a particular year does not leap to mind, a 
court would not lighllj· attribute the omission to legislative oversight. 

However, the Governor ha~ Leer. g-ranted general authority to accept 
federal funds and to designate an agency to administer them. Section 7.9, 
Code of Iowa (I !J7\I), prnvtd<.•s: 

"The govenwr i~ authnrized t" 'lt'l'<'l'l fo1 the state, the funds provided 
by any Act of Congn·~s for the benefit of the state of Iowa, or its 
political subdivisions, providl•d there i~ 110 ag-ency to accept and adminis
ter sut·h funds, and he is authorized to administer or designate an agency 
to administer the funds until sut'h tinH· as an ag-ency of the state is 
established for that Jllli'JH>se." 

.-\~ previously n<>tc•d, tl~t· din·•.·t<>: """ ,J,.,;g·nated by the Governor to 
seek and to administer tiH·:-t· r,,n,L.. 'l'l>l' authol'lty to "administer" funds, 
would int'lude. 111 t·omnHJTI '"'"~!". ti:.· a<~thorily to spend them. Webster's 
definition~ of "adllliniMer" >nclude the i'oli.,winK: "to manage the affairs 
of: to direct or superintend the execution, use or conduct of." In a 
statute which refer~ to acecpl1ng- 1111r 1 administering federal funds, the 
uuthority to administer would \,e 'upcrfluous if it did not refer to the 
authority to ~pend the f11nd~. Thu~. in the absence of circumstances 
negating the implication, the award of the federal grant and the Gover
nor's designation affnnhl rhe director implied authority to execute a 
contract for the amount of the grant. 

It will be recalled, however, that the eontract was executed after it was 
learned that the federal grant would be insufficient to construct the new 
center. The director was thf'n advi~ed by the Comptroller and the Gover
nor's Office that a tran,fp)· of funds pur~l!ant to §8.39 could be made 
available to cover the hal<>"<""· Such ur· a:,snrance could cause a reason
able pe1·son in the director'!\ position to believe he had authority to 
execute the contract. 

Whether §8.39 actually affords such authority in these circumstances 
is a more difficult question and is closely related to your question of 
whether funds may now be transferred to satisfy the shortfall. Section 
8.39, Code of Iowa (1977), provided: 

"No appropriation nor any part thereof shall be used for any other 
purpose than that for which it was made except as otherwise provided by 
law, provided that the governing board or head of any state department, 
institution, or agency, may, with the written consent and approval of the 
governor and state comptroller first obtained, at any time during the 
biennial fiscal term, partially or wholly use its unexpended appropria
tions for purposes within the scope of such department, institution, or 
agency. 

Provided, further, when the appropriation of any department, institu
tion, or agency is insufficient to properly meet the legitimate expenses 
of such department, institution, or agency of the state, the state comp
troller, with the approval of the governor, is authorized to transfer from 
any other department, institution, or agency of the state having an 
appropriation in excess of its necessity, sufficient funds to meet that 
deficiency. 
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Any transfer made under the prov1s10ns of this section shall be re
ported to the legislative fiscal committee on a monthly basis. The report 
shall cover each calendar month and shall be due the tenth day of the 
following month. The report shall contain the following: The amount of 
each transfer; the department to which the transfer was made; the 
department and fund from which the transfer was made; a brief expla
nation of the reason for the transfer; and such other information as 
may be required by the committee. A summary of all transfers made 
under the provisions of this section shall be included in the annual 
report of the legislative fiscal committee. 

This section actually provides for two types of transfers. First, the 
governor and comptroller may authorir.e a transfer of a department's 
own unt>:rpended appropriation for pwposes within the scope of such 
department. Second, the comptroller may transfer funds from another 
department having an appropriation in excess of its necessity to a depart
ment whose appropriation is insufficient to meet its lcJitimate expenses. 
With respect to intra-departmental transfers, the only limitation is that 
the transferred funds be used "for purposes within the scope of the de
partment." In this particular situation that limitation is satisfied. As 
previously noted, the Governor designated the director as the proper 
person to administer the federal grant. Moreover, there can be little 
question about the propriety of designating the director for such a pro
ject becau~e it has been the recent custom for the director to superintend 
construction of new state buildings. 

With respect to inter-departl!lelltal transfers, however, we note two 
limitations. The transfened funds must be used to meet "legitimate 
expenses" of a department "who~·e appropriation is insufficient." We 
interpret this to mean that inter-departmental transfers may be made 
only to supplement an existing appropriation. See 1968 OAG 132, 150. 
At the time the contract was executed, no specific appropriation for the 
new center existed. However, Section I of Chapter 34, Acts of the 67th 
G.A. (1977), provided, insofar as relevant, the following appropriation: 

"There is appropriated from the general fund of the state for the 
fiscal period beginning July 1, 1977 and ending June 30, 1981 the follow
ing amounts, or so much thereof as is necessary, to be used for the pur
poses designated: 

1: DEPARTMENT OF GENERAL SERVICES-Division of Build
ings and Grounds 

a. For capital improvements and repairs .. $500,000." 

There can be little question that construction of the new center is a 
"capital improvement." The term "improvement," standing alone, gen
erally includes new buildings: "A valuable addition made to property 
(usually real estate) or an amelioration in its condition .... "Black's 
Law Dictionary, p. 890 (Rev. 4th Ed. 1968). Webster defines "improve
ment" as "the enhancement or augmentation of value or quality" and 
uses the following illustration: "an improvement of the property by 
building several outbuiJd.ings and a new barn." Other Iowa statutes 
employ the term improvement in contexts which indicate it includes 
buildings. See e.g., §§384.7, 384.37, 386.2, 471.1, 573.2, Code of Iowa 
(1979). "Capital" in this context would suggest a long-term investment 
and remove any doubt that a new building is a capital improvement. 
Although it may well be doubted whether the legislature specifically 
anticipated that these particular funds would be used to supplement 
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federal funds for the construction of a major building, we must be mind
ful of the admonition that legislative intent is to be sought first in the 
plain meaning of the statute. In 1·e Johnson's Estate, 213 N .W.2d 536 
(Iowa 1973); Consolidated Freightwuys Corp. v. Nicholas, 258 Iowa 115, 
137 N.W.2d 900 (1965). And, an examination of appropriations measures 
makes abundantly clear that the legislature is fully capable of expressing 
limitations on the objects for which funds may be expended. We can but 
conclude that the executive branch was entitled to treat this appropria
tion as available for any "capitol improvement" to which the director, 
in his discretion, chose to apply it. Assuming, as we are informed, that 
a substantial proportion of this appropriation was available in January, 
1978, to supplement the federal grant, then the Governor and Comptroller 
legally could have transferred either intra-departmental or inter-depart
menta:! funds to supplement this appropriation. Having no reason to 
doubt the assurance of the Comptroller that sufficient funds would be 
available, we conclude that §8.39 provides the additional implied author
ity relating to the shortfall. As noted, the contemplated transfer fell 
within the letter of the authority provided by §8.39, and, viewed from 
one perspective, it falls within the spirit of that section. Section 8.39 is 
obviously designed to provide fiscal flexibility to cope with unforeseen 
t·ontingencies. Here, because of increaEed costs, a substant:al federal 
grant would have been lost if a transfer of funds could not have been 
contemplated. We note in this regard that the legislature has directed 
in very strong terms that the director avoid the loss of federal funds. 
Section 18.13, Code of Iowa (1977). 

We note, however, that the transfer was not actually made prior to 
the execution of the contract. While in the ordinary course of business, 
transfers need not be made before obligations mature, here, the failure 
to commit funds prior to execution of the contract weakens the case for 
the director's implied authority to contract in several respects. 

First §§8.38 and 72.1, set forth above, at least suggest a general 
legislative intent to avoid contractual obligations extending into the 
future beyond the appropriation planning horizon. Certainly, had the 
transfer been made prior to execution of the contract, doubts about 
whether the contract "contemplates an ·~xpenditure of such money in 
excess of that authorized by law," within the meaning of §72.1, would 
have been removed and no argument that the spirit of that section 
negates the director's implied authority would have been available. 

Second, a transfer prior to the execution of the contract would have 
involved the legislature more fully in the process. Section 8.39, as it then 
existed, provided that a transfer of funds be reported to the legislative 
fiscal committee on a monthly basis. Had this been done, the legislature 
might have substituted a specific appropriation for the transfer or even 
have forbad the transfer. Had it done nothing at all, with notice of the 
transfer, the case for implied authority would be significantly strength
ened. 

The desirability of legislative involvement seems particularly strong 
when one stands back from technical legal arguments which build im
plied authority upon implied authority. The rather clear tradition in this 
state and others is that major capitol improvements, which do or will in 
the future involve the expenditure of substantial state tax revenues, are 
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not built without rather specific legislative authorization. Strong policy 
reasons support this tradition. The legislative branch in our constitutional 
system has the primary responsibility for raising revenue and authorizing 
its expenditure. An Iowa court may be reluctant to accept the argument 
for implied authority when the bottom line is a major capital expenditure 
lacking the express imprimatur of the legislature. 

Related to this point, of course, is the fact that while the contract 
itself involves a one-time expenditure, the construction of a major build
ing also entails operation and maintenance expenses over a long period. 
In this instance, the center replaces other quarters for an ongoing 
program in vocational rehabiiltation. Thus, it is not self-evident that 
these long-range expenses will rise dramatically because of the new 
quarters. But the po.ssibility of a commitment not only to a major 
building, but also to the long-range expenses entailed as a practical 
matter,'' almost entirely on the basis of a decision by the executive branch, 
may also give an Iowa court pause. 

To summarize our analysis of the director's statutory authority, we 
note that he had no express authority to execute a contract for the new 
center. Although the question is not free from doubt, in our opinion the 
director had implied statutory authority, delegated from the governor 
pursuant to Section 7.9, based upon the federal grant, to expend federal 
funds for this purpose. Accepting that proposition, then, in our opinion 
the director acquired the additional implied authority needed for the 
"shortfall" from the informal commitment of the governor and comp
troller to transfer funds pursuant to §8.39." This conclusion would be 
substantially strengthened had the transfer been made formally prior to 
execution of the contract. 

III 

Your requests inquired only whether the director had statutory author
ity to execute the contracts for the new center. We feel obligated to note, 
however, that the analysis underlying our conclusion that such authority 
existed may raise a significant question concerning the validity, under 
the Iowa Constitution, of §7.9 as applied in this situation. Because the 
constitutional question does not seem fully ripe and because we will not 
reach out to decide constitutional questions, we will not offer an opinion 
on the question. However, it may be helpful if we at least outline the 
relevant issues as we perceive them. 

A possibly analogous situation arose a decade ago and was considered 
in 1968 OAG 132. There, Governor Hug·hes, on behalf of the State of 
Iowa, accepted federal funds for the treatment of alcoholism from the 
Office of Economic Opportunity and the Vocational Rehabilitation Ad
ministration. These grants required state matching funds and the Gover
nor directed that funds be transferred pursuant to §8.39 from an appro
priation to the then-existing Board in Control. To initiate the program, 

'The legislature has the authority, of course, to forbid occupancy of all 
or any portion of the center to avoid these costs. 

''Because we have determined that the director had statutory authority 
to contract for the new center, we need not address the question whether 
the contracts would be void and unenforceable had he lacked such 
authority. 
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the Governor established the Iowa Comprehensive Alcoholism Project 
with its own personnel and a director l,lppointed by the Governor, rather 
than accepting the funds on behalf of the Alcoholism Study Commission 
or the Board in Control. The legislature had given the Governor no 
specific authorization, other than §§7.9 and 8.39, to spend the federal 
funds, to provide the state matching funds, or to create a new agency 
to administer the funds. 

In an opinion of professorial length, Attorney General Turner held 
that these developments violated the Iowa Constitution in several respects. 

As related to present purpose~. he specifically concluded that if §7.9 
were construed to grant the Governor authority to create a new state 
agency to administer the funds, the result would be an unconstitutional 
delegation of legislative authority to the executive in violation of Art. 
III, §1 of the Iowa Constitution, because of the absence of "guidelines" 
or standards restricting the authority to "administer" federal funds. In 
addition, he concluded that funds received from the federal government 
become state funds for purposes of Art. Ill, §24 of the Iowa Constitution; 
that, therefore, they could not be ·expended except pursuant to an appro
priation by the legislature; and that §7.9 did not constitute an implied 
appropriation even of the federal funds. 

With that background, the potential constitutional issues in this situ
ation can be stated as follows: First, does the authorization of the Gov
ernor by §7.9 to seek and to expend substantial federal monies for a 
major state building without a specific appropriation constitute an in
valid delegation of legislative power to the executive branch in violation 
of Art. III, §1 of the Iowa Constitution? Second, does the expenditure 
of federal funds authorized by §7.9 violate the requirement of Art. Ill, 
§24, that "no money shall be drawn from the treasury but in conse
quence of appropriations made by law? 

A. 

Article Ill, §1, provides: 

"The powers of the government of Iowa shall be divided into three 
separate departments - the Legislative, the Executive, and the Judicial: 
and no person charged with the exercise of powers properly belonging 
to one of these departments shall exercise any function appertaining to 
either of the others, except in cases hereinafter expressly directed or 
permitted." 

This provision expresses the theory of separation of powers and has 
been implemented by the "delegation" doctrine, which forbids one depart
ment from exercising the powers of another department even with the 
express authorization of the other. Once quite rigidly applied, the doc
trine has evolved to permit adjustment to the realities of modern govern
ment. At the time 1968 OAG 132 was written, to avoid a delegation 
problem the courts insisted that the legislature provide detailed standards 
or guidelines for the executive branch. More recently, the courts have 
moved to a complex balancing test which takes into accounts standards 
and their degree of specificity, the presence of procedural safeguards 
to protect against arbitrary exercise of the granted authority, and neces
sity, the difficulty of requiring the legislature to function in a particular 
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area. Compare Lewis Consolidated School Dist. v. Johnston, 256 Iowa 
236, 127 N.W.2d 118 (1964), with WaTren County v. Judges of Fifth Jud. 

Dist., 243 N.W.2d 894 (1976). Se1' gene ~ally Note, "Safeguards, Stand
ards and Necessity: Permissible Parameters for Legislative Delegation 
in Iowa," 58 Ia.L.Rev. 974 (1973). 

Application of this multi-factor analysis to §7.9 would present a com
plex question. On its face, §7.9 contains no standards to guide the Gov
ernor in seeking federal grants, nor doeR it contain any procedural safe
guards. With respect to standards, §7.9 could be interpreted as a legisla
tive direction to maximize federal assistance. Moreover, it may be inter
preted as a legislative determination to adopt federal standards for the 
expenditure of the funds. Generally speaking, categorical grants from 
the federal government contain rather detailed specifications for the use 
of federal funds and reporting requirements and/or auditing to determine 
that the funds are expended for the purposes intended. 

With respect to procedural safeguards, we note that the Governor is 
not covered by the requirements of the Iowa Administrative Procedure 
Act. See §17A.2(1), Code of Iowa (1979). In most circumstances, com
pliance with the lAP A would provide a substantial defense to a claim of 
unlawful delegation. Here, however, the decision to seek a particular 
federal grant and to spend the funds would usually be an ad-hoc decision 
to which the rule-making requirements would not apply. Nor is it obvious 
how the contested case procedures would come into play. We note with 
respect to the Governor, however, that the political process itself may 
provide substantial safeguards against arbitrary decision-making. The 
legislature's control over state funds, upon which the executive branch 
vitally depends, would seem to provide substantial deterrent and retri
butive potential. In this respect, note should be taken of §8.44, Code of 
Iowa ( 1977), which requires agencies to notify the comptroller upon 
receipt of federal funds, and the voluntary procedure previously noted, 
by which agencies are to report to the legislative fiscal director, via the 
comptroller, of the intention to apply for federal funds. These devices 
provide at least a potential mechanism for legislative oversight of the 
use of federal funds. 

Finally, with respect to necessity, we note that a strong case can be 
made for a broad delegation to the Governor to pursue federal grants. 
It would be virtually impossible fo1 a legislature simultaneously to 
maximize federal funding, to retain complete control over federal grants
manship, and to maintain the tradition of a part-time general assembly. 
Given the difficulties of predicting the nature and timing of federal 
funds, it would also be difficult to provide detailed standards for the 
executive branch. Moreover, it is not obvious what additional procedural 
safeguards might be utilized, other than perhaps more detailed reporting 
requirements such as those now found in §8.39. 

B. 

At·ticle Ill, ~24, provides that "no money shall be drawn from the 
treasury but in consequence of appropriations made by Jaw." When read 
in conjunction with Art. III, §1, supra, it plainly commits to the legisla
ture the control of the purse strings of government: 
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"The appropriation of money is essentially a legislative function under 
our scheme of government. The classic statement of the doctrine followed 
throughout the country was made in a Mississippi decision, Colbert v. 
State, 86 Miss. 769, 776, 39 So. 65, 66: 

'Under all constitutional governments recognizing three distinct and 
independent magistracies, the control of the purse strings of government 
is a legislative function. Indeed, it is the supreme legislative prerogative, 
indispensable to the independence and integrity of the Legislature, and 
not to be surrendered or abridged, save by the Constitution itself, without 
disturbing the balance of the system and endangering the liberties of the 
people. The right of the Legislature to control the public treasury, to 
determine the sources from which the public revenues shall be derived 
and the objects upon which they shall be expended, to dictate the time, 
the manner, and the means, both of their collection and disbursement, is 
firmly and inexpugnably established in our political system. This supreme 
prerogative of the Legislature, called in question by Charles 1., was the 
issue upon which Parliament went to war with the King, with the result 
that ultimately the absolute control of Parliament over the public treas
ury was forever vindicated as a fundamental principle of the British 
Constitution. The Ame.rican commonwealths have fallen heirs to this 
great principle, and the prerogative in question passes to their Legisla
tures without restriction or diminution, except as provided by their 
Constitutions, by the simple grant of the legislative power'." 

Welden 1'. Ray, 229 N.W.2d 706, 709-10 llowa 1975). 

Provisions similar to Att. III, §24, may be found in most state consti
tutions. Generally sr 3aking, the requirement of an appropriation is 
limited to the so-called "general fund" of the treasury and not to certain 
"special funds," ev-en though the state treasurer may act as custodian 
of the funds. 81A C.J .S., Staten, §233. Certain custodial funds are deemed 
held in trust by the state and thus beyond the legislature's appropriative 
power. This distinction is implicitly recognized in Chapter 8 of the Code 
of Iowa, relating to Budget and Financial Control. Section 8.2 provides 
in pertinent part: 

"2. 'State funds' means any and all moneys appropriated by the 
legislature, or money collected by or for th·~ state, or an agency thereof, 
pursuant to authority granted by any of its laws. 

3. 'Private trust funds' means any and all endowment funds and any 
and all moneys received by a department or establishment from private 
persons to be held in trust and expended as directed by the donor. 

4. 'Special fund' means any and all government fees and other reve
nue receipts earmarked to finance a governmental agency to which no 
general fund appropriation is made by the state." 

See also Farrell t'. State Roan/ ot' RPgcnls, 179 N.W.2d 533, 546 (Iowa 
1970) (receipts from tuition fees and university enterprises may be 
statutorily ~eparated into special trust funds for bond retirement and 
at·e not then "state funds" requiring legislative appropriations). 

As previously noted, A ttorn·2Y Gt>neral Turner took the view that 
federal funds received pursuant to ~7.0 pas~ directly into the state treas
ury and can emerge only by legislative appropriation. If that view is 
correct, then of course tl:2 federal funds for the new center cannot, by 
virtue of Art. III, §24, be spent constitutionally without a legislative 
appropl'iation. Without specifically passing on the question, we observe 
that a majority of courts addressing it have concluded that most federal 
funds are held in trust for the purpose specified in the grant and are 
not subject to the appropriative power of the legislature. See Board of 
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Regents of ['nir. of Neb. t•. F:.ro11, 25ii :-.J.W.2d 330, ;{33-34 (Neb. 1977); 
Cochise County t'. Dandoy, 567 P.2d 118?., 1187 (Ariz. 1977); MacManus 
l'. Love, 499 P.2d 609, 610 (Colo. 1972); 0}!inion of the Justices to the 
Senate, 378 N.E.2u 433, 436 (Ma~s. lfl78); State e~· 11'1. Sego v. Kirk
patrick, 524 P.2d 975, 986 (N.M. 1974). Indeed, in J1acManus, the Colo
rado Supreme Court struck down a st:1tute which forbad the expenditure 
of federal funds in excess of an agency's appropriation as exceeding the 
legislative power under the state constitution. But see Shaff v. Sloan, 
381 A.2d 595 (Pa. 1978l; Opinio11 of the fttstires, 381 A.2d 1204 (N.H. 
1978) 0 

Given the strong presumption of constitutionality applied by the Su
preme Court of Iowa, .~ec, e.g., City of IVatel'ioo l'. Selden, 251 N.W.2d 
506, 508 (Iowa 1977), and legal developinents since 1!l67, che prospects 
for the constitutionality of §7.9 appear rather more sanguine than they 
would have to Attorney General Turner. However, the constitutionality 
of §7.9 as applied in this instance may be sufficiently questionable to 
cause the court to construe §7.9 more narrowly than we have in order 
to sustain its constitutionality. See Iowa Nat. Indus. Loan Co. v. Iowa 
State Dept. of Revenue, 224 N.W.2d 43G, 442 (Iowa 1974). 

IV 

We trust it is evident from the length of this opmwn and the time 
required for its preparation that we regard the questions you pose as 
both difficult and important. The reconciliation of legislative fiscal 
accountability with the need for executive fiscal flexibility presents one 
of the most difficult dilemmas for modern state government. The existing 
statutory framework does not provide completely clear guidelines con
cerning the legislative resolution of this dilemma. Although the actions 
taken here surely approach the limits of executive authority under 
exi>ting statutes, creative law-making could well combine needed flexi
bility with greater accountability. We urge the executive and legislative 

• branches to seek a more comprehensive, long-range statutory solution to 
these problems. 

In the short run, although we have concluded that the director pos
sessed the needed authority to contract for the center, we have stressed 
that the matter is not free from doubt. If the legislature approves of the 
project, it may wish to consider appropriating the shortfall rather than 
relying upon a transfer pursuant to §8.39. Such action would virtually 
remove any lingering doubts concerning the director's authority. Indeed, 
if it wishes to remove all doubt, the legislature may consider retrospective 
validation of the contract. See Butler v. Hatfield, 152 N.W.2d 484, 493 
(Minn. 1967) (legislature may 1·atify con bract entered into by state 
official even though in excess of his statutory authority). 

v 
In summary, we hold that the director had statutory authority, as the 

designee of the Governor, pursuant to §§7.9 and 8.39 of the Code to 
contract for the new center. Funds may be transfened from departmental 
funds, or from the unexpended appropriation of another agency, to satisfy 
the difference between the amount of the federal grant and the contract 
price. We note but do not decide the constitutional questions which arise 
from resort to §7.9 in these circumstances. The legislature may remove 
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any lingering doubts about the director's statutory authority (and moot 
the constitutional questions concerning §7.9) by retrospectively validating 
the contract. 

May 2, 1979 

COUNTIES: Proration by sheriff of mileage expenses for serving legal 
papers. Section 337.11(10), Code of Iowa (1979). The sheriff may 
charge full mileage for each action in which subpoenas or original 
notices are served, but must prorate mileage expenses for several legal 
papers other than original notices or subpoenas served on the same 
trip. (Condon to Mossman, Benton County Attorney, 5-2-79) #79-5-1 
(LJ 

May 3, 1979 

AUTHORITY OF COUNTY BOARD OF SUPERVISORS OVER COM· 
MUNITY MENTAL HEALTH CENTER. Article III, Section 39A, Iowa 
Constitution, Chapters 230A, 504 and 504A, 1979 Code of Iowa, 
§§230A.1, 230A.2, 230A.3, 230A.3(1), 230A.3(2), 230A.4, 230A.5, 230A.6, 
230A.10, 230A.10(2), 230A.12, 230A.13, 332.3(6), 504.14, 504A.17, 
504A.18. A board of supervisors does not have authority to establish a 
mental health department within county government in order to pro
vide direct services to clients through employees hired and controlled 
by the board. A board of supervisors does not have authority to assume 
control of a community mental health center established pursuant to 
Chapter 230A, Code of Iowa. (Fortney to Wells and Hom, State Repre
sentatives, 5-3-79) #79-5-2 (Ll 

May 3, 1979 

STATE OFFICERS AND DEPARTMENTS: Department of Agriculture; 
Disposing of Dead Animals. Section 167.3, Code of Iowa (1979). A 
person who collects parts of an animal for the purpose of obtaining 
the hide, skin or grease therefrom must obtain a license to dispose 
of the bodies of dead animals. (Schantz to Lounsberry, Secretary of 
Agriculture, 5-3-79) #79-5-3 (L) 

May 4, 1979 

STATE OFFICERS AND DEPARTMENTS: Open meetings law. Sections 
28A.1, 28A.2(1), 28A.2(2), 1U.17, 114.19, 114.21, 258A.1(1)(a), 258A.3 
(1), 258A.4, Iowa Code (1979); Ch. 1037, §§1, 12, Acts 67th G.A. 
(1978); §28A.1, Iowa Code ( 1977). A peer review committee of the 
board of engineering examiners which has been delegated no policy
making or decision-making authority is not a "governmental body" 
within the meaning of §28A.2(1) (c). (Schantz and Haskins to Hanson, 
Special Counsel, Board of Engineering Examiners, 5-4-79) #79-5-4 

Mr. Thomas D. Hanson, Special Counsel, Iowa State Board of Engi-
neering Examiners: You ask the opinion of our office as to whether the 
proceedings of a peer review committee of the Board of Engineering 
Examiners [the "board"] are subject to Ch. 28A, Iowa Code (1979), 
pertaining to open meetings', and, if so, in what respect. 

The board issues certificates of registration as an engineer and as a 
land surveyor and is granted the power to suspend or revoke a certificate. 
See §§114.17, 114.19, 114.21, Iowa Code (1979). The board is covered by 

Ch. 258A, Iowa Code (1979), relating to continuing professional and 
occupational education. See §258A.(l) (a), Iowa Code (1979). Ch. 258A 
utilizes the concept of peer review committees to aid in licensing disci
pline and authorizes their creation by a covered board.' By rule, the 
board here has authorized the appointment of peer review committees, 
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See 390-4.4, I.A.C. Under rule, peer review committees consist of three 
or more engineers or land surveyors. See 390-4.4 ( 1), I.A.C. Their func
tion is the investigation of complaints about the acts or omissions of 
registrants. See 390-4.4, I.A.C. 

Ch. 28A, pertaining to open meetings, applies only to a "governmental 
body." Section 28A.2(1), Iowa Code (1979), defines that term as follows: 

As used in this chapter: 

1. "Governmental body" means: 

• Ch. 28A, Iowa Code (1979), was effective January 1,1979. See Ch. 1037, 
§12, Acts 67th G.A. (1978). The former open meetings law, Ch. 28A, 
Iowa Code (1977), was repealed at the same time. See, Ch. 1037, §1, 
Acts 67th G.A. ( 1978). It had previously been declared unconstitutional 
in Knight v. Iowa District Court of Sto1·y County, 269 N.W.2d 430 
(Iowa 1978). 

'§258A.3(1), Iowa Code (1979), states in relevant part: 

1. Notwithstanding any other provision of this chapter, each licensing 
board shall have the powers to: 

h. Register or establish peer review committees; 

i. Refer to a registered peer review committee for investigation, review, 
and report to the board, any complaint or other evidence of an act or 
omission which the board reasonably believes to constitute cause for 
licensee discipline. However, the referral of any matter shall not relieve 
tht board of any of its duties and shall not divest the board of any 
authority or jurisdiction. 

§258A.4, Iowa Code (1979) states in relevant part: 

1. Each licensing board shall have the following duties in addition to 
other duties specified by this chapter or elsewhere in the code: 

c. Establish procedures by which any recommendation taken by a peer 
review committee shall be reported to and reviewed by the board if a 
peer review committee is established. 

d. Establish procedures for registration with the board of peer review 
committees if a peer review committee is established; 

e. D·efine by rule those recommendations of peer review committees 
which shall constitute disciplinary recommendations which must be 
reported to the board of a peer review committee is established; 

2. Each licensing board, shall submit to the senate and house com
mittees on state government in January 9f ea.cb year, commencing in 

January of 1979, a summary of the activities report respecting the 
following subjects: 

b. The number of complaints, peer review committee disciplinary 
actions, and judgments and settlements reviewed or investigated by the 
board, the number of formal disciplinary proceedings commenced before 
the board or in the courts, the number and types of sanctions imposed, 
and the number and status of appeals to the court of board decisions, 
and the number and types of peer review committees registered by the 
board. 
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a. A board, council, commission or other governing body expressly 
created by the statutes of this state or by executive order. 

b. A board, council, commission, or other governing body of a political 
subdivision or tax-supported district in this state. 

c. A multi-membered body formally and directly created by one or 
more boards, councils, commissions or other governing bodies subject to 
paragraphs "a" and "h" of this subsection. 

d. Those multi-membered bodies to which the state board of regents 
or a president of a university has delegated the responsibility for the 
management and control of the intercollegiate athletic programs at the 
state universities. 

A preliminary question iR whether a peer review committee is a 
"governmental body" within the meaning of §28A.2 (1) (a). Chapter 
258A by statute authorizes the formation of such committees. The com
parable provisions of the prior law defined "public agencies" to include 
"any board, council, commission, created or authorized by the law of this 
state." Section 28A.1 ( 1), Iowa Code ( 1!177). However, the term "author
ized" has been deleted from the new law and the term "created" has 
been modified by "expr£ssly." Because of prior litigation involving these 
terms, see Greene v. Athletic Conncil of Iowa State University, 251 
N.W.2d 559 (Iowa 1977), significance must be attached to this change. 
Webster explains that the term "created" means "to cause to be or to 
produce by fiat or by mental, moral or legal action: as a: to invest with 
a new form, offic~ or rank: constitut2 by an act of law or sovereignty." 
A statute which does not itself "constitute" the committee, but merely 
permits the Board, in its discretion, to form peer review committees, does 
not "expressly create" them as those terms are employed in §28A.2 ( 1) 
(a). 

The central issue is whethe•· a peer teview committee is a "govern
mental body" within the meaning of subsection (c). Subsection (c) pro
vides coverage for bodies delegated authority by boards, councils and 
commissions covered by subsections (a) and (b). To be covered by sub
section (c), a body must be: 1) multi-membered, 2) "formally" created 
by a board, council, rommission or other govcming- body, 3) "directly" 
created by a board, council, commission or oth·er governing body, and 4) 
must itself be a "governing body," in the seme of having been delegated 
some policy-making or decision-making authority. Further elaboration 
of these re()Uirements may he helpful. 

The requirement that the body be "multi-membered" is self-explana
tory. When an agency head makes a decision he or she does not have a 
meeting subject to being open. 

With respect to legal procedure, Webster defines "formal" as "requir
ing special or stipulated solemnities or formalities to become effective." 
Thus, the requirement that a subsection (c) body must be "formally" 
created by the delegating body would be satisfied by a vote upon a 
resolution or motion or equivalent means. 

Webster defines "direct" as "marked by an absence of an in~rvening 
agency, instrumentality or influence: IMMEDIATE ... effected by the 
votes of the people or the electorate and not by representatives (elected 
for 7 years by direct suffrage).'' Thus, the requirement that a subsection 
(c) body must be "directly" created by the delegating body means it 
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must be fully constituted and appointed by a body covered by §28A.2 (1) 
(a) or (b) and not by an intermediary or representative such as an 
executive director or secretary. That this was intended by employing the 
term "direct" is made clear by the existence of subsection (d), specifically 
providing coverage for bodies delegated responsibility for intercollegiate 
athletic programs at the state universities. Those bodies are appointed 
by the presidents of the universities, who ar:! not covered by subsections 
(a) or (b). In the absence of the special provision, they would not be 
covered by subsection (c), because they are not "directly created" by the 
Board of Regents. 

The requirement that a subsection (c) body must itself be a "govern
ing body" in the sense specified is plainly implied. First, we note that the 
"definition" of "gove1·nmental body" does not consist of words of expla
nation. Indeed, subsection (a), for example, refers to a "board, council, 
commission or other gove1'1ling body." This language indicates that the 
essential notion of "governing" or "governmental" is well understood 
and the function of the definition is to limit the coverage of the chapter 
to certain of those who clearly do exercise governmental authority. 
Webster defines "govern" as "to exercise arbitrarily or by established 
rules continuous sovereign authority over; esp. to control and direct the 
making and administration of policy in." The General Assembly, the 
Governor and other executive officers plainly "govern" in this sense, 
but the definition of governmental body serves to exclude them from 
coverage. What is implicit in §28A.2 ( 1) is made more explicit in two 
adjacent sections of the chapter which relate the notion of governing to 
"policy-making" and "decision-making." 

Section 28A.2 ( 2), defining the term "meeting," provides as follows: 

2. "Meeting" means a gathering in person or by electronic means, 
formal or informal, of a majority of the members of a governmental body 
where there is deliberation or action upon any matter with in the scope 
of the governmental body's policy-making duties. Meetings shall not in
clude a gathering of members of a governmental body for purely minis
terial or social purposes when there is no discussion of policy or no intent 
to avoid the purposes of this chapter. (Emphasis added). 

It would make no sense to include within the definition of a "govern
mental body" a group which could never have a "meeting" within the 
statutory definition of that term." 

It appears from the legislative history that the terms "policy-making 
duties" were chosen advisedly. The Legislative Service Bureau has pro
vided us with a copy of the proposed open meetings law as it emerged 
from subcommittee. In that draft. the following definition of "meeting" 
appeared. 

• It should be noted that an alternative construction of the statute would 
be to read the definitions of "governmental body" and "meeting" sepa
rately and to articulate a rule that certain bodies are "covered" but 
never have "meetings" which are subject to the requirements of the act. 
The practical effect would be the same under either approach. ~ut 
because the basic question is one of coverage, we believe perso':ls P?S~Jbl.Y 
subject to the act will more dearly understand our constructiOn If Jt IS 
framed in terms of the definition of a "governmental body." 
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"'Meeting' means a gathering, formal or informal, of a majority of the 
members of a governmental body where the business of that body is 
discussed or any action on its behalf is taken." 

The only apparent purpose of the addition of the "policy-making 
duties" language in full committee would be to remove any doubts about 
coverage. In employing this language, the committee adopted, fortuitously 
or otherwise, one of three possible functional approaches to the question 
of which agencies should be covered, an approach linked by the author 
of a law review article to existing law under the Greene case, supra. 
See Note, "The Iowa Open Meetings Act: A Lesson in Legislative In
effectiveness." 62 Ia.L.Rev. 1108, 1119 ( 1977). 

We note also the declaration of policy contained in §28A.1: 

This chapter seeks to assure, through a requirement of open meetings 
of governmental bodies, that the basis and rationale of governmental 
decisions, as well as those decisions themselves, are easily accessible to 
the people .... (Emphasis added.) 

That purpose would not be advanced by application of the statute to a 
body with no decision-making authority. 

In this respect, we interpret the new statute consistently with prior 
law. Section 28A.1, Iowa Code (1977), provided, in pertinent part: 

All meetings of the following public agencies shall be public meetings 
open to the public at all times, and meetings of any public agency which 
are not open to the public are prohibited. unless closed meetings are 
expressly permitted by law: 

1. Any board, council, commission, created or authorized by the law 
of this state. 

2. Any board, council, commission, trustees, or governing body of any 
county, city, township, school corporation, political subdivision or tax
supported district in this state. 

3. Any committee of any such board, council, commission, trustees, 
or govet·ning body. 

In determining whether the Iowa State Athletic Council was a "council" 
within the meaning of the prior act, the Iowa Supreme Court, in Green v. 
Athletic Council uf lu11'a State l'nil'l'lsity, 251 N.W.2d 559, 561 (Iowa 
1977), stated: 

Obviously the athletic council exercises governmental powers. It is a 
powerful decision-making and policy-making body which acts for the 
public in directing and administering intercollegiate athletics at the uni
versity. It is not a m2re study or ad-visory group. Cf. McLarty v. Board 
of Regents of the University System of (;eorgia, 231 Ga. 22, 200 S.E. 2d 
117 (1973) .... [T] his clearly makes the council a governmental entity . 
. . . (Emphasis added). 

This focus on decision-making and policy-making is clearly carried 
forward into the new act. Although the coverage of the new act is in some 
respects plainly narrow2r than the Greene logic would suggest, we see no 
indication that the coverage is broader than the Greene approach. 

In determining whethet a particular body satisfies the requirement 
that it be a governing body, in the sense of havinK policy-making ot· 
decision-making authority, we note that §28A.1 requires that "ambiguity 
in the construction or application of this chapter should be resolved in 
favor of openness." Thus, we do not read §28.2 ( 1) as requiring that a 
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governmental body have "final authority" in the sense that its decisions 
could not be overridden by the body which created it. It would be 
sufficient if the body had authority to make a decision binding upon an 
affected party or group unless and until it were overridden by superior 
authority. However, a body whose authority does not extend beyond 
studying or investigating a problem and/or giving advice or making 
recommendations, is not a "governmental body" within the meaning of 
the open meetings law. 

In order to avoid misunderstanding, several other general observations 
appear in order. Although we do not understand the language of the 
chapter to expand coverage beyond prior law, we should note several 
important features of the act designed to achieve the purpose of making 
governmental decisions accessible to the people. First, we note an attempt 
to employ more precise language to avoid the constitutional difficulties 
encountered by the prior act and to close a vague "escape hatch" open to 
covered bodies. Second, the new act has increased "teeth," both in the 
procedures to be followed and in the ease with which stronger sanctions 
can be imposed. Finally, we note the strong policy preference for openness 
expressed by the act. Although not subject to the procedural requirements 
or the sanctions of the chapter, an advisory or study group which will 
report to a governing body ordinarily ought to be subject to the public 
expectation that it will abide by the spirit of the act and conduct its 
business in the sunshine except when a covered body could go into closed 
session under §28A.5. 

We turn now to the specific question of whether this peer review 
committee is a covered governmental body. At this point, we are guided 
only by the rules adopted by the Board of Engineering Examiners. 

The rules plainly contemplate that a peer review committee will be 
"multi-membered." 390-4.4 (1), I.A.C. Although it appears that the Board 
contemplates "ad hoc" rather than "standing" committees, Board rules 
rather clearly contemplate that a particular committee will be "formally" 
and "directly" created by the Board itself rather than by the chairman 
or an administrative officer of the Board. 390-4.4 ( 1), I.A. D. However, 
the rules, as presently written, limit the authority of a peer review 
committee to investigating complaints and making recommendations con
cerning the appl'Opriate disposition of the complaint. 390-4.4 (2), 4.4 ( 4) 
and 4.4 ( 5). At present, the Board has clearly reserved for itself all 
policy-making and decision-making authority with respect to discipline 
of registrants. We conclude, therefore, that at present a peer review 
committee of the Board of Engineering Examiners is not a "govern
mental body" within the meaning of Chapter 28A. Of course, should 
broader authority be delegated to a peer review committee, our conclusion 
might be different. 

In summary, a peer review committee of the Board of Engineering 
Examiners is not a "governmental body" within the meaning of §28A.2 
(1) (a), because it is not expressly created by statute. A body delegated 
authority by a covered board, council, commission or other governing 
body is a "governmental body" within the meaning of §28A.2(1) (c) if 
it is "multi-membered," "formally" and "directly" created, and is dele
gated governmental authority in the sense of policy-making or decision
making duties. The peer review committees authorized by the Board of 
Engineering Examiners is not covered by §28A.2(1) (c), because it has 
not been delegated such authority. 
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!\lay 4, 1979 

MOTOR VEHICLES: Section 321.233, Code of Iowa (1977), does not 
exempt maintenance personnel hauling snow on a public highway, not 
officially closed, from complying with local traffic signals. (Miller to 
Allbee, Franklin County Attorney, 5-4-79) #79-5-5 (L) 

May 4, 1979 

COUNTIES: permit fee. Article III (Sec. 39A) of the Iowa Constitution. 
The county board of supervisors may issue a permit to and collect a 
permit fee from quarry operations pursuant to the County Home Rule 
Amendment, as long as the permit fee is reasonable and related to the 
expense of administration. However, if the purpose or the effect of the 
fee is to raise revenue beyond the administrative costs of permit 
system itself, the fee would be a tax and be in contravention of the 
County Home Rule Act. (Condon to Davitt, State Representative, 5-4-
79) #79-5-6 

Honorable Philip A. Davitt, State Representative: This letter is in 
response to your request for an opinion regarding the power of the 
county board of supervisors to license quarry operators and to charge a 
fee. Specifically, your questions were as follows. 

1. Does the Iowa Code authorize or limit such a permit and fee? 

2. If it is not authorized by the Code, does the recent "home rule" 
amendment to the Iowa Constitution authorize such a permit and fee, 
and does the permit constitute a "tax" as prohibited by that amendment? 

In response to your first question, the Iowa Code neither authorizes 
nor prohibits a county board of supervisors from requiring a permit 
and a permit fee for the operation of a quarry. 

Your second question refers to the County Home Rule Amendment, 
Article III (Section 3!JA) of the Iowa Constitution. The Amendment 
states as follows: 

Counties or joint county-municipal corporation governments are grant
ed home rule power and authority, not inconsistent with the laws of the 
general assembly, to det.:!rmine their local affairs and government, 
except that they shall not have power to levy any tax unless expressly 
auth01·ized by the general assembly. The general assembly may provide 
for the creation and dissolution of joint county-municipal corporation 
governments. The general ass·embly may provide for the establishment 
of charters in county or joint county-municipal corporation governments. 

If the power or authority of a county conflicts with the power and 
authority of a municipal corporation, the power and authority exercised 
by a municipal corporation shall prevail within its jurisdiction. 

The proposition or rule of law that a county or joint county-municipal 
corporation government possesses and can exercise only those powers 
granted in express words is not a part of the law of this state. 

As a result of this amendment, counties may exercise power to govern 
local affairs without express statutory authorization. The amendment 
contains four limitations, one of which must be considered in the collec
tion of a permit fee. A county may not "levy any tax unless expressly 
authorized by the general assembly." 

A tax is defined in Iowa law as a "charge to pay the cost of govern
ment without regard to special benefits conferred." Newman v. City of 
In<lianola, 232 N.W. 2d 568, 573 (Iowa 1975); In re Shurtz's Will, 242 
Iowa 448, 46 N.W. 2d 559, 562 (1951). 
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A determination as to whether the proposed fee and/or permit is in 
fact a tax relies primarily on amount charged. Under the County Home 
Rule Act set out above, the county may not levy any tax. This does not 
mean that counties are forbidden from procuring permits and/or fees 
to control the operations of quarries, as long as the fee bears a reasonable 
relation to the administrative costs of issuing and administering of the 
permits. [See Dillion Mun. Corp. §291; State v. Mankattctn Oil Co., 199 
Ia. 1218, 208 NW 301, 303 (1925); Towns v. Sioux Cit11, 214 Ia. 76, 
241 N.W. 658, 668 (1932)]. 

In State v. Osborne, 171 Ia. 678, 164 N.W. 294 (1915), the court re
viewed the imposition of a license fee and whether such a fee was indeed 
a tax. The court in Osborne, sup1·a. 298, stated that: 

The weivht of authority is to the effect that a license fee enacted as a 
police regulation for an occupation or business which is not of itself 
harmful or demoralizing must have some fair relation to the cost of 
making and issuing the license and the expense of policy supervision and 
protection. Telephone Co. v. Milwaukee, 126 Wis. 1, 104 N.W. 1009, 1 
L.R.A. (N.S.) 581, 110 Am. St. Rep. 886; Robinson vs. Norfolk, 294, 128 
Am. St. Rep. 934; Postal Co. v. Taylor, 192 U.S. 64, 28 Sup. Ct. 208, 48 
L. Ed. 243; Tiedeman on Police owers, §274. 

When, therefore, it is clearly evident that an act sought to be justified 
as an exercise of the police power is not, in fact, intended as a regulation, 
and that its real purpose, no matter what verbiage is employed to conceal 
it, is to raise revenue or to accomplish some ulterior effect not within the 
legitimate province of legislation, the courts will hold it be unauthorized 
and void. Iowa City v. Glassman, 155 Iowa, 671, 136 N.W. 899, 40 L.R.A. 
(N.S.) 852. See cases above cited. 

While no express authority to charge a fee for a permit is found in the 
Iowa Code, we think that whenever, as in this case, a county is not 
restricted or preempeted by the state in the regulation of a given subject, 
the county may require those who do any act, or transact any business, 
to obtain a license or permit therefore. A reasonable fee for the license 
or permit, and the labor or expense attending its issue, may be properly 
charged under County Home Rule to the person procuring it, although the 
power to do so is not expressly given in the Iowa Code. This is not a tax, 
nor its exaction an exercise of the taxing power. It is simply a reasonable 
sum, collected of the party interested for the purpose of defraying the 
necessary expense attending the granting of the permit. As long as such 
a reasonable sum is collected, the fee would be proper in scope and not in 
contravention of the County Home Rule Act. However, if the purpose 
or the effect of the fee is to raise revenue beyond the administrative costs 
of permit system itself, the fee would be a tax and be in contravention 
of the County Home Rule Act. 

May 9, 1979 

COUNTIES: County sheriff, County Civil Service Commission; Sections 
80B.2, 80B.3(3), SOB.ll, 341A.6(5), 341A.6(6), 341A.6(7), 341~.8, 
341A.l3, 692.1(10), 692.2, 692.3, Code of Iowa, 1979. Cou'?t¥ sher1~fs 
may not provide criminal history data t<? the. Count¥ Civil. Service 
Commission. County sheriffs may not red1ssemmate history . mforma
tion received on an individual from the Department of Public Saf.ety 
to a County Civil Service Commission even if it is the basis for reJeC
tion of that individual. (Boecker to Larson, 5-9-79) #79-5-7 

Mr. Clwl'lcs II'. La1so11, Collllllissioll<'r, Iowa Department of Public 
Safety: This is in response to your reque~t for an opinion of the Attorney 
tieneral with respect to the following questions: 
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"1. Can the county sheriff provide criminal history record information 
to the County Civil Service Commission on civil service applicants for 
appointment to the position of deputy county sheriff? 

2. If the county sheriff cannot provide this information directly to the 
Civil Service Commission, can the county sheriff reject applicants based 
upon prior criminal history without justifying to the Civil Service 
Commission the reason for that rejection?" 

The answer to your first question is no. The county sheriff may not 
provide criminal history information to the County Civil Service Com
mission on civil service applicants. Section f)92.2, Code of Iowa ( 1979), 
specifically sets forth those who may rec2ive criminal history data. 
Section 692.2, Code of Iowa (1979), states in pertinent part: 

"That department and bureau may provide copies or communicate 
information from criminal history data only to criminal justice agencies, 
or such other public agencies as are authorized by the confidential records 
council. The bureau shall maintain a list showing the individual or agency 
to whom the data is disseminated and the date of dissemination. 

Authorized agencies and criminal justice agencies shall request and 
may receive criminal history data only when: 

1. The data is for official purpose~ in connection with prescribed 
duties, and, 

2. The request for data is based upon name, fingerprints, or other 
individual identifying characteristics." 

Clearly the county sheriff meets this criteria. The county sheriff's 
office is a "criminal justice agency'' as defined in Section 692.1 ( 10), 
Code of Iowa, 1979: 

"'Criminal Justice Agency' means any agency or department of any 
level of government which performs as its principal function the appre
hension, prosecution, adjudication, incarceration, or rehabilitation of 
criminal offenders." 

Section 692.3, Code of Iowa, 1979, govems the redissemination of crimi
nal history records by those who ha\'e received the same from Department 
of Public Safety. Section 6!l2.:l states: 

"Redissemination. A peace officer, criminal justice agency, or state or 
federal regulatory agency shall not redisseminate criminal history data, 
within or without the agency, received from the department or bureau, 
unless: 

1. The data is for official purposes in connection with prescribed 
duties of a criminal justice agency, and 

2. The agency maintains a list of the persons receiving the data and 
the date and purpose of the dissemination, and 

8. The requ .. t for data is based upon name, fingerprints, or other 
Individual i«Mntlfieation characteriaties. 

A peace officer, criminal justice a~ncy, or state or federal regulatory 
agency shall not disseminate intelligence data, within or without the 
agency, ~eived from the department or bureau or from any other source, 
except as provided in subsections 1 and 2." 

The county sheriff may only diaseminate this data to a criminal justice 
agency and a County Civil Service Commission does not qualify. 1976 
O.A.G. 671. 
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The county sheriff has a duty to comply with the standards established 
by the Iowa Law Enforcement Academy and Council pursuant to Chapter 
SOB, Code of Iowa, 1979. The Legislature created the Law Enforcement 
Academy and Council for the purpose of setting the qualifications of 
individuals desiring to be peace officers in Iowa. Section 80B.2, Code of 
Iowa, 1979. A law enforcement officer who must meet these qualifications 
includes a deputy sheriff. Section 80B.3 (3), Code of Iowa, 1979. 

Pursuant to Section 80B.ll, Code of Iowa, 1979, rules are promulgated 
by the director of the Academy governing the qualifications that must be 
satisfied to become a law enforcement officer. One requirement is that 
an individual pass a background investigation. Section 550-1.1 (6) (SOB) 
IAC1 states: 

"In no case shall any person hereafter be recruited, selected, or appoint
ed as a law enforcement officer unless such person : 

• • • 
Is of good moral character as determined by a thorough background 

investigation including a fingerprint search conducted of local, state 
and national fingerprint files and has not been convicted of a felony 
or a crime involving moral turpitude. When the hiring authority is pro
hibited from receiving criminal history data as specified under Chapter 
749B" of the Code, then the fingerprints will be taken by a police depart
ment under civil service, a sheriff's department or a state law enforce
ment agency and submitted to the Iowa Law Enforcement Academy 
director for search." 

The county sheriff is the hiring authority pursuant to Section 341A.13, 
Code of Iowa, 1979. Section 341A.13 states: 

"Whenever a position in the classified service is to be filled, the sheriff 
shall notify the commission of that fact, and the commission shall certify 
the names and addresses of the ten candidates standing highest on the 
eligibility list for the class or grade for the position to be filled. The 
sheriff shall appoint one of the ten persons so certified, and the appoint
ment shall be deemed permanent." 

From the above it is evident that the county sheriff is obligated to 
check the criminal history records before hiring an individual. Also, it is 
evident that he may receive this information from the Department of 
Public Safety. The point to be made in answering your first question 
is can he disseminate this information to the County Civil Service 
Commission? We hold that a county sheriff may not disclose criminal 
history data to a County Civil Service Commission. 

The answer to your first question necessitates that the response to the 
second question presented be in the affirmative. As we stated above, 
the county sheriff may redisseminate this information only to a criminal 
justice agency as defined in Section 692.1 (10). 

1 An objection to this rule was filed by Administrative Rules Review 
Committee on February 23, 1976. lAC Supp. 1-26-76, 3-18-76. 

• Chapter 749B appears as Chapter 692 in the 1979, Code of Iowa. 
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The county sheriff is the ultimate appointing authm·ity. Sectiou 
:141A.13, Code of Iowa, 1979. It is the county sheriff who must determine 
the individuals to be hired from the list of ten supplied to him from the 
County Civil Service Commission. 

The responsibility of the County Civil Service Commission is to conduct 
competitive tests for the position being filled and to certify to the county 
sheriff a list of those passing the examination. Sections 341A.6(6) and 
341A.6 (7), Code of Iowa, 1979. 

Appointments to the position of deputy sheriff shall be made solely 
on "merit, efficiency and fitness," and these qualities are to be deter
mined by "open competitive examination and impartial investigations." 
Section 341A.8, Code of Iowa, 1979. The County Civil Service Commission 
as stated has the authority to prepare and administer the competitive 
examination pursuant to Section 341A.6(6), but the Code is silent as to 
by whom the impartial investigation is made. In light of the restrictions 
placed upon the access to and dissemination of criminal history data 
pursuant to Chapter 692, Code of Iowa, 1979, this responsibility must 
necessarily fall to the county sheriff. If the reason for rejection is based 
upon data contained in the criminal history records of an individual 
the county sheriff is prohibited by Section 692.3 from redissemination. 

In summary, the county sheriff bears the task of conducting the 
background investigation of an individual certified to him by the County 
Civil Service Commission. The county sheriff may not state the specific 
reason for rejection if said rejection is based on criminal history data 
to the County Civil Service Commission. 

The problem presented by the procedure set forth above is that the 
County Civil Service Commission must hear appeals and complaints from 
those who may be rejected by the county sheriff. Section 341A.6(5), 
Code of Iowa, 1979. If the rejection is based upon information obtained 
from the individual criminal history record, the county sheriff could not 
relate this information to the County Civil Service Commission. 

There are two possible solutions to this problem. Once the sheriff has 
received damaging information to an applicant from the criminal history 
data obtained pursuant to Chapter 692, he eould verify from another 
source the record received. The county sheriff if conft·onted with an 
appeal pursuant to Section :141 A.G ( 5) could demonstrate to the County 
Civil Service Commission the reason for rejection based on the indepen
dent data obtained. 

The second alternative would be for the County Civil Service Commis
sion to obtain from the Confidential Records Council the authority to be 
a direct recipient of criminal history records when an appeal is taken. 
This could be accomplished under the authority of Section 692.2, Code of 
Iowa, 1979, which permits other "public agencies as are authorized" to 
receive criminal history data from the Department of Public Safety. 

May 9, 1979 

CRIMINAL PROCEDLTHE: Rules 82 and 84 of the Iowa Rules of Civil 
Procedure. Rule 82 of the Iowa Rules of Civil Procedure, regarding 
service (notification) and filing of pleacings and other documents, is 
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applicable to criminal proceedings. Rule 84 of the Iowa Rules of Civil 
Procedure, regarding copy fees taxed as costs, is not applicable to 
criminal proceedings, nor is it apposite to uncontested probate matters. 
(Dallyn to Bordwell, Washington County Attorney, 5-9-79) #79-5-8 

Mr. Richard S. Bon/well, Washington County Attorney: You have 
requested an opinion fro1~1 the Attorney General concerning the applica
bility of certain rules of the Iowa Rules of Civil Procedure to criminal 
proceedings as well as to probate matters. You pose the following ques
tions for consideration: 

1. Whether the provisions of Rule 82 of the Iowa Rules of Civil 
Procedme, regarding service (notification) and filing of pleadings and 
other documents, are applicable to criminal proceedings? 

2. Whether Rule 84 of the Iowa Rules of Civil Procedure, regarding 
copy fees taxed as costs, is applicable to criminal proceedings? 

3. Whether copy fees for notices and final reports served in uncon
teHted probate matters arc recoverable as costs taxed pursuant to Rule 
84 of the Iowa Rules of Civil Procedure? 

As a premise to your initial questions, the Iowa Rules of Civil Pro
cedure were promulgated by the supreme court in 1943 pursuant to the 
pow<!r of the court granted in its enabling statute to "prescribe all rules 
of pleading, practice, and procedure ... for all proceedings of a civil 
nature in all courts of this state .... " See Section 684.18, Code of Iowa 
( 1970) (which reiterat€<S this same language). Notwithstanding the 
rather broad language of Iowa R. Civ. P. 1 ("these rules shall govern 
the practice and proc:!dure in all courts ... ") the Rules of Civil Procedure 
have no application to criminal cases unless a sp·ecific statute makes a 
particular rule applicable. State v. Adrlison, 250 Iowa 712, 95 N.W.2d 
744, 747 ( 1959). Thus, of its own force, neither Rule 82 nor Rule 84 would 
apply to criminal proceedings. 

However, Rule 28 (2) of the Iowa Rules of Criminal Procedure [Chapter 
813, Code of Iowa (1979)] expressly provides that "service and filing of 
written motions, notices and other similar pap~rs shall be in the manner 
provided in civil actions." This statute expressly makes Iowa R. Civ. P. 82 
(which governs notice, service and filing in civil cases) applicable to all 
criminal proceedings. Therefore, in criminal proceedings, all papers 
1·equired by rule or statute to be filed with the court shall be served 
upon the other party or his attorney, and all papers required to be served 
upon the other party shall be filed with the comt. Iowa R. Civ. P. 82. 

With respect to your second question, court costs incurred during 
criminal proceedings were not recoverable by the prevailing party at 
common Jaw; they are now taxable only to the extent that a specific 
statute permits a specific type of cost to be recovered. City of Cedar 
Rapids v. Linn County, 267 N.W.2d 673, 674-675 (Iowa 1978); Woodbury 
County t'. Anderson, 164 N.W.2d 129, 133 (Iowa 1969). Section 625.1, 
Code of Iowa (1979) does not permit the recovery of copy fees in criminal 
proceedings as this provision has been held applicable to civil proceedings 
only. City of Cedar Rapids v. Linn County, 267 N.W.2d 673, 674 (Iowa 
1978) [construing §625.1, Code of Iowa (1977), the language of which 
is identical to that in the 1979 Code ("Costs shall be recovered by the 
successful party against the losing party")]. Prior opinions issued by 
this office [1976 O.A.G. 697, 881] stating that §625.1 of the 1975 Code 
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is applicable to criminal proceedings are thus overruled to the extent 
inconsistent with City of Cedar Rapids v. Linn County. 

Nor is chapter 606, Code of Iowa (1979) authority for incorporating 
the provision of Iowa R. Civ. P. 84 (allowing copy fees to be taxed as 
costs) into criminal proceedings. Section 606.15 provides that "the clerk 
of the district court shall charge and collect the following fees" for an 
enumerated list of services rendered by the clerk for either party in a 
civil suit. Section 606.15(27) then provides that the clerk shall charge 
and collect, "in criminal cases, the same fees for [the] same services 
as in suits between private parties. When judgment is rendered against 
the defendant, the fees shall be collected from such defendant." These 
"same fees" are those fees accrued by the clerk of court in performing 
the services enumerated in §606.15 for either the State or the defendant 
during a criminal proceeding and are thus by definition "court costs," 
which are charged to a convicted defendant pursuant to §606.15 (27). 
See City of Cedar Rapids v. Linn County, 276 N.W.2d 673 (Iowa 1978). 

The fees listed in §606.15 do not cover those costs, such as copy 
expenses, incurred independently by a party to the proceeding. This type 
of cost (if allowed by law to be taxed with court costs) is recoverable 
by the successful party against the losing party pursuant to the express 
authority of §625.1, Code of Iowa (1979). However, since §625.1 is not 
itself applicable to criminal proceedings, it cannot be used to apply Iowa 
R. Civ. P. 84 to criminal proceedings. City of Cedar Rapids v. Linn 
County, 276 N.W.2d 673, 674 (Iowa 1978). 

There are apparently no other statutes expressly permitting copy fees 
to be taxed as costs in criminal proceedings, nor are there any other 
statutes incorporating, Iowa R. Civ. P. 84 into criminal procedlll"e. 
Therefore, the conclusion must be that Iowa R. Civ. P. 84 is inapplicable 
and that copy fees are not taxable as court costs in criminal proceedings. 

With respect to your third question, it appears that Iowa R. Civ. P. 84 
is inapposite to uncontested probate matters. Section 625.1 allows those 
copy fees taxable with costs pursuant to Iowa R. Civ. P. 84 to be recov
ered by the successful party against the losing party. However, in uncon
tested probate matters, there are no successful or losing parties; there
fore, copy fees would not be assessed between opposing parties as "court 
costs" pursuant to a final judgment. See Matter of Estate of Adams, 
234 N.W.2d 125, 130 (Iowa 1975). A personal representative incurring 
such copy-fee costs in an uncontested probate matter would have to 
submit them as a line item in his final report submitted to the district 
court sitting in probate. The court's approval of the final report would 
then tacitly allow these expenses as costs of administration and thus 
render them taxable to the gross assets of the estate. 

May 11, 1979 

COUNTY AND COUNTY OFFICERS: SHERIFF: USE OF COUNTY
OWNED AUTOMOBILES. Section 721.2, Code of Iowa (1979). The use 
of county-owned automobiles by sheriff's officers on "24-hour call" 
to travel between home and work does not violate section 721.2, Code 
of Iowa (1979). (Dallyn to Schnekloth, State Representative, 5-11-79) 
#79-5-9 

The Honorable Hugo Schnekloth, State Representative: You have re
quested an opinion of the Attorney General concerning the use of county-
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owned automobiles by members of a county sheriff's office. You pose the 
following question for consideration: 

Whether the use of a county-owned automobile by sheriff's officers 
on "24-hour call" to travel between home and work constitutes use of 
public property for private purpose or personal gain in violation of 
§721.2(5) Code of Iowa (1979)? 

You have expressed your factual concerns over this matter as follows: 
Many officers of the sheriff's department have county-owned vehicles 
assigned to them on a "24-hour" basis, which means these are assigned 
to officers who are subject to call and are ·3Xpected to respond and 
report to duty 24 hours a day, seven days a week. Because they do have 
this kind of responsibility and have the vehicle assigned to them, they 
also drive the vehicle to and from work on a regular basis. 

These matters raise the question of whether this use of the vehicles 
violates section 721.2(5) Code of Iowa (1979). This section provides that 
any public officer or employee, who knowingly does any of the following, 
commits a serious misdemeanor: 

Uses or permits any other person to use the property owned by the 
state or any subdivision or agency of the state for any private purpose 
and for personal gain, to the detriment of the state or any subdivision 
thereof. 

It is assumed that the vehicles you refer to are those county-owned 
automobiles provided by the board of supervisors for the use of the 
sheriff and deputies pursuant to section 332.35, Code of Iowa (1979). 
As county-owned vehicles, they are clearly "the property owned by ... 
any subdivision or agency of the state" within the meaning of Code 
section 721.2. Similarly, the sheriff and deputies would be "any public 
officer or employee" within the meaning of the statute. Thus, the issue 
is what uses constitute "for any private purpose and for personal gain, 
to the detriment of the state or any subdivision thereof." 

Plainly what was sought to be prohibited by the legislature in enacting 
this statute was the unauthorized use of state property for purposes 
unrelated to the furtherance of state or county interests. As an initial 
matter, it seems clear that the phrase "to the detriment of the state 
or any subdivision" should not be construed as words of limitation in 
the case where the 8o/c use of an automobile is for a private purpose 
and thus for personal gain. In such a situation, there would be by defini
tion no benefit derived by the State (or county) in the use of its property, 
and detriment would be presumed through the natural depreciation in 
value of the property as a consequence of its unauthorized use. 

It is in the area of mixed uses, i.e., where the employee's use of the 
automobile is arguably serving a public as well as a private purpose, 
that the question of whether a private use, when balanced against the 
State interest served, results in either a . benefit or a detriment to the 
State (or county). In a former opinion issued by this office, the issue 
was raised as to whether Department of Revenue employees working 
in field offices could drive state motor vehicles to and from work even 
though they occasionally spent several successive days in their offices. 
1976 O.A.G. 339. In holding that such employees could so use state motor 
vehicles under section 740.20, Code of Iowa (1975) [the provisions of 
which were repealed by 68 G.A., ch. 1245(4) section 525 and were sub-
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stantially re-enacted into section 721.2 ( 5) Code of Iowa ( 1979)], the 
opinion applied the following test: 

The test should be whether the employee, in using his vehicle to go 
to or from a hotel or motel, or even to or from his home, is serving a 
public as well as a private purpose. If, for example, a state employee is 
regularly on call at home or other places, frequently required to do state 
work at home or to depart from his home on state business at odd hours, 
there is no reason why the vehicle cannot be taken home. Of necessity, 
and within these guidelines, the factual determination of whether a motor 
vehicle is being used or operated for private purpose, or properly for a 
dual purpose, public as well as private, must ordinarily be left to the 
head of the employee's department. 1976 A. G. 0. at 341. 

This test appears entirely appropriate to the question you present. 
A reasonable person could determine that requiring law enforcement 
officers to be on "24-hour call" was rationally related to promoting the 
State's or county's interest in protecting the public health, safety and 
welfare. A reasonable person could similarly conclude that providing 
such officers with permanently-assigned State or county vehicles was 
necessary to assure prompt and efficient response to public emergencies 
occurring at odd hours of the day or night. Instant access to these vehicles 
would be a necessary component of this determination; thus, permitting 
these officers to drive these vehicles to and from work and home would 
necessarily be implied therein. 

Under section 721.2(5) Code of Iowa (1979), the State or county would 
be deriving a benefit any time it could be factually demonstrated that 
an officer was using a county-owned automobile for a purpose that 
assures his instant availability and mobility in an employment-related 
"call," notwithstanding any spin-off benefits to him personally as a 
result of his access to the automobile. This would include driving the 
automobile to and from work and home, and arguably between work or 
home and another destination if the officer's presence at this destination 
is consistent with his official duties and he is required to be on instant 
call while present at this other destination. This, of course, avoids the 
absurd and inefficient result of forcing an officer to take a call at home, 
drive his personal automobile down to the sheriff's office, pick up a 
county automobile, and then proceed to the scene of the emergency -
perhaps too late to be of assistance. 

As suggested in the prior opinion noted above, the head of the depart
ment should promulgate written rules establishing guidelines for such 
mixed uses of county-owned automobiles. These rules should contain the 
names or official titles of those persons authorized to drive county-owned 
automobiles to and from work. There are apparently no Iowa Supreme 
Court decisions construing the code provision "for any private purpose 
and for personal gain." However, in a close question of whether the 
public use involved is merely incidental to the primary private use, it 
would be advisable for the departmental rules to follow a fairly restric
tive interpretation of the public interest involved in an incidental use of 
the vehicle by an off-duty deputy, who is nevertheless "on call." By 
incidental use, it is meant that use which is other than the driving of the 
automobile to and from work over the most direct or accessible route. 

The foregoing analysis is not meant to be a blanket authorization for 
an11 private use of State or county property on a mere pretext of State 
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interests. An example of a permissible use of the automobile might be 
where the officer transports himself, and perhaps another witness, to a 
court hearing during his off-duty hours (where his presence is required 
due to his involvement in the case incurred pursuant to his official 
duties). An example of an impermissible use would be transporting him
self or his family to the grocery store or to a social event in a county
owned automobile. 

This promulgation of rules would ( 1) deter such unauthorized use of 
the automobiles, (2) provide guidelines for making the factual deter
mination of whether an automobile is properly being used for a mixed 
purpose, and (3) provide due process notice to employees as to when 
their unauthorized use of an automobile may be a criminal violation of 
section 721.2, Code of Iowa (1979). Moreover, it is again important 
for these departmental rules to restrict, rather than to enlarge, those 
question~ble instances in which county-owned automobiles are used for 
both public and private purposes. As noted in a prior opinion of this 
office, an authorization by an agency or department to u.se public 
property for other than purely public purposes, if later shown to be 
erroneous, may subject both the department head and the employee to 
criminal sanctions. See O.A.G. No. 77-7-10 (July 14, 1977). 

May 14, 1979 

COUNTIES: Licensing of food service establishments. Sections 170.2, 
170A.2(5). 170A.2(8), 170A.4, and 332.23. The Secretary of Agriculture 
has exclusive control of the regulation, inspection, and licensing of food 
service establishments, precluding counties from licensing the establish
uwnts as county businesses pursuant to Section 332.23. However, a 
l'ounty may license a business other than a food service establishment 
even thoug·h a food service establishment is also on the premises. (Con
don to Burk, Blackhawk Assistant County Attorney, 5-14-79) #79-
5-10 (L) 

May 14, 1979 

COUNTIES: Licensing of food service establishments. Sections 170.2, 
170A.2 ( 5), 170A.2 ( 8), 170A.4, and 332.23, Code of Iowa (1979). The 
Secretary of Agriculture has exclusive jurisdiction of the licensing of 
food service establishments and the county may not license the estab
lishment as a county business pursuant to Section 332.23. However, 
a county may license a business other than a food service establishment 
even though a food service establishment is also on the premises. (Con
don to Bordwell, Washington County Attorney, 5-14-79) #79-5-11 (L~ 

May 14, 1979 

USURY: Chapter 535, 1979 Code of Iowa. An out-of-state creditor doing 
business with unincorporated Iowa businesses is subject to the Iowa 
Usury Statute. Remedies and sanctions for violations are found at 
§§535.4 and 535.6. The Attorney General of the State of Iowa may seek 
injunctive relief when the statute is openly, repeatedly, continuously, 
persistently, and intentionally violated. (Ormiston to Chiodo, State 
Representative, 5-14-79) #79-5-12 (L) 

May 14, 1979 

COUNTIES AND COUNTY OFFICERS: Signature of surveyor on plat. 
Section 335.2, Iowa Code (1979). The signature of a land surveyor on a 
plat filed with a county recorder, must be an actual signature, and not 
a photocopied one. (Haskins to Hanson, Special Counsel, Board of 
Engineering Examiners, 5-14-79) #79-5-13 (LJ 
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May 16, 1979 

OPEN MEETINGS-"MEETING": §§28A.2(1) and 28A.2(2), Iowa Code 
(1979). To constitute a "meeting" as defined in §28A.2(2) the follow
ing elements must be present: (1) a majority of the members of a 
governmental body must be involved in the particular gathering or 
assemblage ,and (2) the acts or duties of the members involve policy
making or decision-making responsibilities. The second element encom
passes the discussion and evaluative processes in arriving at a decision 
or policy. Ministerial acts of the members, i.e., acts which do not 
involve an exercise of judgment as to the propriety of an act of the 
body, are exempted from coverage by the open meetings law. If policy
making and decision-making duties are performed by a majority of the 
members, it constitutes a "meeting" under §28A.2(2) regardless of the 
informal setting of the gathering. (Cook to Pellett and Crabb, State 
Representatives, 5-16-79) # 79-5-14 

The Honorable Wendell Pellett; The Honorable Frank Crabb, State 
RqJ/'csentatives: You have requested our opinion on the definition of 
"meeting" found in §28A.2 (2) of Iowa's "open meeting" laws, Chapter 
28A, Iowa Code (1979) .1 Your question focuses upon those occasions 
when members of a governmental body may meet "socially for a cup 
of coffee OJ' riding together in a car to board meetings or basketball 
games." The issue you present for our consideration is whether such 
informal, social gatherings constitute a "meeting" within the definition 
of §28A.2(2). 

In an opinion to Thomas D. Hanson, issued May 4, 1979, ( OAG number 
79-5-4), we diseuss the parameters of coverag·e of the open meeting law 
in terms of the definition of "governmental body" in §28A.2 ( 1). Any 
analysis of the coverag~ of the law must necessarily begin with the in
quiry as to whether a particular agency or body is a "governmental body" 
within the law. If so, then the members must determine secondly whether 
a particular gathering or assemblage of the members constitute a "meet
ing" as defined in §28A.2 (2). If a particular gathering is not covered, 
then it need not be conducted in the "sunshine." If it is covered, then the 
provisions are triggered and must be followed. It is this second inquiry 
that is the focus of your opinion request. We assume, for purposes of 
this opinion, that we are dealing with a "governmental body" as defined. 

It is necessary to set out §28A.2(2) in its entirety: 

" 'Meeting' means a gathering in person or by electronic means, formal 
or informal, of a majority of the members of a governmental body where 
there is deliberation or action upon any matter within the scope of the 
governmental body's policy-making duties. Meetings shall not include 
a gathering of members of a governmental body for purely ministerial 
or social purposes when there is no discussion of policy or no intent to 
avoid the purposes of this chapter."' 

1 Chapter 28A of the 1979 Iowa Code, effective January 1, 1979, is a 
complete revision of the open meeting laws. Former Chapter 28A, Iowa 
Code (1977), was repealed in toto. See, Chapter 1037, §1, Acts 67th G.A. 
(1978). 

• The prerevised law, §28A.1 (3), Iowa Code (1979), contained an ex
tremely broad definition of "meeting", sweeping within its meaning 
"all meetings of every kind, regardless of where the meeting is held, 
and whether formal or informal." 
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From the statutory definition, we can readily identify four aspects of 
an assemblage which must be examined to determine whether a gather
ing is a "meeting" within the law. First, there clearly must be a "major
ity of the members of a governmental body" involved in any particular 
assemblage or gathering to constitute a "meeting".' Of course, the "ma
jority" requirement simply requires that a number, greater than half 

of the total members, be present or involved in a gathering. See, Black'• 
Law Dictionary, 1107 (4th ed. 1968). In the absence of a majority of the 
members, the provisions do not apply and discussions or business con
ducted by individual members need not be open to the public. 

Second, the statute makes it clear that the determination whether a 
gathering of members of a governmental body is a "meeting" does not 
depend upon the formalities of the occasion. The section specifically pro
vides that an "informal", as well as a formal gathering of the members 
may constitute a "meeting" for purposes of the law. It would be a strange 
law indeed which was intended to assure the public a right to observe 
their government's business being conducted, but which permitted govern
mental body members to avoid the requirements of the law by simply 
conducting important public affairs during informal settings. The intent 
of the Legislature in including the term "informal" is clearly to prevent 
this. Thus, in terms of your question, the mere fact that the members 
are "together socially for a cup of coffee" or "riding together in a car 
to board meetings or basketball games" is not determinative of the ques
tion. Such "informal" gatherings of the members constitute a "meeting" 
under the law if the members engage in discussion or conduct public 
business involving "deliberation or action upon any matter within the 
scope of the governmental body's policy-making duties," as discussed 
below. 

Third, the definition specifically excludes from coverage any "gather
ing of members ... for purely ministerial or social purposes when there 
is no discussion of policy or no intent to avoid the purposes of this 
chapter." Some elaboration on this coverage exemption is necessary. 

We are first guided by the definition of "ministerial act" found in 
Arrow Express Forwarding Co. v. Iowa State Commerce Comm., 256 
Iowa 1088, 130 N.W.2d 451 (1964): 

"A ministerial act has been defined as 'one which a person or board 
performs upon a given state or facts, in a prescribed manner, in observ
ance of the mandate of legal authority and without regard to or the 
exercise of his own judgment upon the propriety of the act being done'." 

And see, Gibson v. Winterset Community School Dist., 258 Iowa 440, 
138 N.W.2d 112 (1966); 27 Words and Phrases, Ministerial Act, p. 374 

• We assume from your question for purposes of this opinion that the 
members are together, in person, during a single gathering. We do, 
however, want to express our doubts that the provisions could be avoided 
through any bifurcation mechanism employed by a majority of the 
members to conduct the public's business. 

We also note here that the statute expressly includes a "gathering ... 
by electronic means" and presumably would cover telephonic discussions 
conducted by a majority of the members if the remaining elements of a 
meeting, discussed infra, are present. 



166 

(1961). It is apparent that the linchpin of the definition is whether the 
individual must "exercise ... judgment upon the propriety of the act 
being done." Thus, as applied in the §28A.2 (2) exemption, only those 
acts performed by a governmental body which do not involve an exercise 
of discretion or judgment are specifically excluded from coverage of the 
open meeting laws. 

The second prong of the exemptive language refet·s to "social purposes 
when there is no discussion of policy or no intent to avoid the purposes 
of this chapter." This exemption makes clear that any gathering of the 
members of a purely, nonbusiness nature is excluded from open meeting 
coverage. However, the "social" exemption is limited to only those gather
ings where the members do not engage in discussions or conduct amount
ing to policy-making or deliberations of the body. 

This leads us to the fourth and central element of the "meeting" 
definition. The statute requires that "deliberation or action upon any 
matter within the scope of the governmental body's policy-making duties" 
be open to the public, unless within an exception in §28A.5. The term 
"deliberation" is defined by Webster as "a discussion and consideration 
by a group of persons of the reasons for and against a measure." In 
Acca1·di v. Mayor & Council of City of No. Wildwood, 386 A.2d 416 (N.J. 
1976), the New Jersey Court, when called upon to determine the meaning 
of the term "deliberations" in that state's sunshine law, explained that 
it "includes the discussion and evaluation" of the facts giving rise to a 
body's decision. We also note here, that §28A.l announces an assurance 
to the public that the "basis and rationale of government decisions" will 
be subject to public examination. The term "policy" is defined by Webster 
as follows: 

"2a: a definite course or method of action selected from among alter
natives and in light of given conditions to guide and determine present 
and future decisions, b: a high-level overall plan embracing the general 
goals and acceptable procedures esp. of a governmental body." 

In our opinion to Thomas Hanson, cited earlier, we observed that the 
focus of §28A.2 ( 1) is upon those types of bodies which exercise decision
making and policy-making duties. In the context of the definition of 
"meeting" in §28A.2 ( 2), the terms "deliberation" and "policy-making 
duties," as defined above, embrace those situations when such bodies 
exercise these duties. Moreover, the term "deliberation" includes the 
discussion and evaluative processes of such bodies in arriving at an 
eventual decision or policy. In contrast to the exempted "ministerial" 
duties of a body, the types of duties thus covered by these terms are those 
involving an exercise of discretion or judgment as to the propriety of an 
act performed by the body. 

We recognize that questions will undoubtedly al'ise as to whether a 
partciular act of body members involves their decision-making and policy· 
making powers as opposed to ministerial arts. We note in this regard that 
§28A.1 provides that such ambiguity in the application of the law should 
be resolved in favor of the underlying policy in favor of open public 
meetings. 

Accordingly, we now turn to yout· specific question. As noted earlier, 
it will not serve to exempt a gathering· of members from the provisions 
by merely characterizing the gathering as a "social cup of coffee" or a 



167 

"ride to a board meeting or basketball game." The Section contemplates 
coverage of such assemblages if (1) a majority of the members are 
present, and (2) the members, in substance, engage in "deliberation or 
action upon ... the governmental body's policy-making duties," as de
fined above. Under such circumstances, the open meeting provisions, 
( §28A.3, keeping of minutes and requirement that meetings be held open 
to the public), (§28A.4, public notice), (§28A.5, closed sessions), (§28A.6, 
enforcement) and ( §28A.7, rules of conduct at meetings), apply and 
must be followed by the body. 

May 16, 1979 

OPEN MEETINGS LAW. Sections 28A.2(1) and 504A.17, Iowa Code 
(1979). A board of directors for a non-profit corporation formed under 
Chapter 504A is not covered by Chapter 28A because the board itself 
is not expressly created by statute. (Bremer to Riedman, Director, 
Iowa Department of Substance Abuse, 5-16-79) #79-5-15(L) 

May 16, 1979 

OPEN MEETINGS LAW. Section 28A.2(1), Iowa Code (1979). A non
profit agency which otherwise is not governed by Chapter 28A is not 
brought under the provisions of Chapter 28A solely by re~eipt of State 
funds. (Bremer to Representative Anderson, 5-16-79) #79-5-16 (L) 

May 16, 197!) 

STATE OFFICERS AND DEPARTMENTS: Open Meetings: State Edu
cational Radio and Television Facility Board. §§18.144, 28A.2(1), Iowa 
Code (1979). Ch. 1037, §12, Acts 67th G.A. (1978). To the extent that 
the advisory committees of the State Educational Radio and Television 
Facility Board are not delegated policy-making or decision-making 
authority, they are not "governmental bodies" under Ch. 28A, the new 
vpen meetings law. (Haskins to Thole, Executive Director, State Edu
._ation Radio and Television Facility Board, 5-16-79) #79-5-17 (L) 

May 16, 1979 

OPEN MEETINGS LAW: ~28A.2(1), Code of Iowa (1979). Hearing 
panels of the Faculty Judicial Commission at the University of Iowa 
are not "governmental bodies'' subject to the Open Meetings Law both 
because they are not directly created by the Board of Regents and 
because they exercise no policy-making or decision-making authority. 
(Miller to Richey, Executive Secretary, State Board of Regents, 5-16-
79) #79-5-18 (L) 

May 16, 1979 

SCHOOLS: Open Meetings Law. Sections 20.16, 20.17(3), 28A.1, 28A.2(1) 
(a), 28A.2(1) (c), 28A.2(2), 28A.5(1) (a)-(j), 68A.2, 68A.7(1)-(12), 
68A.7(6). Neither a negotiating session between a school board and a 
non-certified employee organization nor a strategy session for collec
tive bargaining with non-certified employee organizations is permitted 
by Chapter 20 or 28A to be closed to the public. (Powers to Wagner, 
President, Board of Directors, Sioux City Community School District, 
5-16-79) #79-5-19 

Richard G. Wagner, P1·esident, Board of Directors, Sioux City Com
lllltnity School District: You have requested an opinion regarding the 
question of whether a noncertified employee organization and a public 
employer may hold a closed negotiating session and whether a public 
employer may hold a closed strategy session pursuant to 20.17 or 28A, 
The Code (1979). 

Chapter 20, The Code ( 1979), entitled the Public Employment Rela
tions Act (hereinafter refened to as PERA) permits public employees 
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to organize for the purpose of exercising the right to bargain collectively. 
This right is granted to employee organizations that are certified as the 
exclusive bargaining representative pursuant to the procedures outlined 
in the PERA. 

The duty to bargain which arises under Section 16 of the PERA upon 
certification, initiates a collective bargaining process consisting of nego
tiations, mediation, fact-finding and arbitration. Employee organizations 
which are not certified as the exclusive bargaining representative are not 
entitled to exercise the statutory right and duty to bargain. Since they 
have no statutory right to engage in collective bargaining, it is clear 
that the regulations of the PERA regarding the collective bargaining 
process do not apply to noncertified employee organizations. 

One regulation regarding the collective bargaining process is §20.17 ( 3), 
The Code (1979), which permits negotiations and strategy sessions to be 
exempted from the requirements of the Open Meetings Law, Chapter 
28A The Code (1979). Because PERA requires certification as a condi
tion precedent to collective bargaining, this exemption would only apply 
to negotiating sessions between the school board and certified employee 
organizations. 

Your second question is whether a negotiating session or strategy 
meeting may be closed under any provision of the Open Meetings Act. 
The school board comes within the definition of governmental body of 
§28A.2 (1), The Code ( 1979), because it is a "board ... created by the 
statutes of this state ... . "See 274.7. The negotiating session or strategy 
meeting comes within the definition of meeting, §28A.2 (2), The Code 
(1979), because "there is deliberation or action upon any matter within 
the scope of the governmental body's policy-making duties." §28A.2 (2), 
The Code ( 1979). Negotiating with employees in a collective bargaining 
context is a policy-making duty and not "a gathering of members of 
a governmental body for purely ministerial ... purposes when there is 
no discussion of policy .... " §28A.2 (2), The Code (1979). See OAG 
5-4-79, Schantz and Haskins to Hanson, for an extensive discussion of the 
meaning of policy-making duties. A ministerial duty has been defined 
as one which a person or board performs in a prescribed manner, in 
observance of the mandate of legal authority and without regard to or the 
exercise of-his own judgment upon the properity of the act being done. 
Arrow E~press Forwarding Co. v. Iowa State Commerce Comm., Iowa, 
256 Iowa 1088 130 N.W.2d 451 (1964). 

A negotiating session where a majority of the board members are 
present or where a majority of two or more people formally and directly 
designated by the Board to conduct negotiations are present would be a 
"meeting", §28A.2(1) (a), (c) and (2), The Code (1979), required by 
the Chapter 28A to be open. None of the reasons li!Jted in §28A.5(1) (a)
(j), The Code (1979) would permit the sessions to be closed. We note, 
however, that should the Board delegate authority to a single individual 
to conduct negotiations, the single negotiator would not be covered be
cause the negotiator is not a "governing body" under §28A.2 ( 1) (c). 

Strategy sessions similarly do not fall within any of the reasons in 
§28A.5(1) (a)-(j), The Code (1979) which would allow a meeting to be 
closed. While meetings to prepare, review or discuss records which are 
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confidential records under one of the exemptions of the Public Records 
Act are meetings which may be closed under the Open Meetings Act. 
§28A.6(1) (a), The Code (1979); 1968 OAG 281; none of the exemptions 
under Chapter 68A would permit a session to discuss strategy for collec
tive bargaining with noncertified employee organizations to be closed 
under Chapter 28A. It might be argued that such a session could be held 
to discuss "reports to governmental agencies which, if released, would 
give advantage to competitors and serve no public purpose" §68A. 7 ( 6), 
The Code (1979), and thus be subject to closing under §28A.6(1) (a), 
The Code (1979). We do not believe that §68A.7(6) was intended to 
extend exemption to strategy sessions for noncertified collective bar
gaining. The Open Meetings Act in §28A.1 declares that ambiguity in the 
construction or application of the act should be resolved in favor of open
ness. The Pubilc Records Act in §68A.2 permits all citizens and the media 
to copy and publish all public records "unless some other provision of the 
Code expressly limits such right or requires such records to be kept 
secret or confidential." (Emphasis added). Section 68A. 7 ( 6), The Code 
(1979) does not speak to collective bargaining in any manner. There are 
no "competitors" in the traditional use of that term who would gain any 
advantage. Websters Dictionary defines a competitor as one that seeks 
what another claims. Cf 1974 OAG 381 (where strategy sessions to de
velop negoti;ting positions for an unstated purpose by the Board of 
Regents were held exempt from 28A). 

If such a strategy session for noncertified collective bargaining could 
be closed using this rationale, the same rationale could have been used 
to close strategy sessions for certified collective bargaining. The language 
of §20.17 ( 3), The Code (1979) which ex.pressly exempts strategy sessions 
for certified collective bargaining would have been unnecessary. The in
clusion of strategy sessions in §20.17(3) is an indication that they were 
not exempt under any other rationale. 

In answer to your questions, negotiating sessions with noncertified 
employee organizations where a quorum of the school board or two or 
more persons formally and directly designated by the board to negotiate 
would be required to be open. Strategy sessions to discuss collective 
bargaining strategy for negotiations with noncertified employee organiza
tions would similarly be required to remain open under Chapter 28A. 

May 17, 1979 

WEAPONS - MANNER OF CONVEYANCE. §§702.7, 724.4, Code of 
Iowa, 1979. An antique handgun may be transported to a target range 
without a concealed weapons permit as long as it is transported in 
conformance with the requirements of a §724.4 of the Iowa Criminal 
Code. (Williams to State Representative Keith H. Dunton, 5-17-79) 
#79-5-20 (L) 

May 18, 1979 

ELECTIONS: Residency Requirements, §48.2, 47.4(4), Chapter 53, Code 
of Iowa, 1979. Domicile, as outlined in Edmundson v. Miley Trailer Co., 
211 NW 2d 269 (Iowa 1969), is sufficient to establish residency under 
Iowa election law. Indicia of residence include intent and actual con
duct, with resolution of issue determined on case-by-case basis. Neither 
§48.2 or Chapter 53 of Cod·e requires present physical presence in order 
to reside in jurisdiction and he qualified to vote. Declaration of voter 
is entitled to special consideration under Iowa law. Burden of proof 
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rests with party challenging legality of votes cast in past election. 
(Appel to Representative Horace Daggett, 5-18-79) #79-5-21 

Honorable Hc1·ace Duggett, Iowa Representative: We are in receipt 
of your opinion request of March 15 asking for clarification of voter 
qualifications in school district ·elections. Specifically, you ask: 

1) Would the holding in EdJ:IIll!dson v. Miley Trailer Co., 211 NW 2d 
269 (Iowa 1969) be anplied to determine if teachers formerly employed 
in a school district are still domiciled in the school district? 

2) What indicia of residency or domicile must be shown ih order to 
legally vote in a school bond election? 

3) Does Section 48.:.! of the Iowa Code require that a person vote 
where he actually resid·es, rather than where he is domiciled? 

4) Does Chapter 53 of the Code affect the validity of votes cast by 
an absentee voter who has been residing in another city for several years 
but is still domiciled within the boundaries of a school district? 

The relevant statutes to be construed in answering these questions are 
~48.2 and §48.4, Code of Iowa, 1!l7H. Section 48.2 provides: 

Any person who is an eligible elector in all respects except age may, 
at any time during the six months preceding his or her eighteenth 
birthday, register to vote in the county of his or her residence. 

Residence for voting purposes is defined in §47.4 ( 4), which states: 

A person's residence for voting purposes only, is the place where he 
declares is his home wit], the intent to remain there permanently or for 
a definite or indefinite or undet.erminable length of time. 

In Edmmzdson r. Miley Trailer, 211 N.W. 2d 269 (1973), the Iowa 
Supreme Court considered whether an itinerant horse trader was still a 
"resident" under Iowa's jurisdictional long arm statute, §617.3, Code of 
Iowa, 1979. This statute rstaulishes a basis through which an Iowa 
resident may bring an action in Iowa courts against foreign corporations 
,,r nonr·esidents who b1·cach contracts or commit torts within Iowa. In 
that case, the court observed that consideration of a person's domicile 
is useful in determining- wlletb::r the person resided in Iowa for purposes 
of the long· arm statute. The eourt noted that domicile, once established, 
continues until supplanted by acquisition of a new one. Mere physical 
absence did not terminate domicile if the person never abandons the 
intention of r·eturning to the old dwelling place. Applying these principles 
to the facts presented in the case, the court concluded that the traveling 
merchant did not establish a new domicile, and therefore should be con
sidered a resident of his last, unabandoned domicile for purposes of 
§617.3. 

Since Edmundson dealt with jurisdictional questions under a long arm 
statute and not with residency requirements in elections, it has no direct 
application to the questions you pose. The Iowa Supreme Court, however, 
has often looked toward domicile in determining residency in the election 
law context, Vanderpoel v. O'Hanlon, 53 Iowa 246, 5 N.W. 119 (1880), 
State e:M: rel Keary v. Mohr, 198 Iowa 89, 199 N.W. 278, (1924), Dodd v. 
Lorenz, 210 Iowa 513, 231 N.W. 422. (1930) 

While the above Iowa cases seemed to require domicile with intent 
to remain permanently in order to qualify to vote, this approach became 
constitutionally suspect in the early 1970's, see Whatley v. Clark, 482 F. 
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2d 1230 (6th Cir. 1073), cert. den. sub. nom. White v. Whatley, 416 U.S. 
934 (1974), Newburger v. Peterson, 344 F. Supp. 669 (D.N.H. 1972). 
These cases held election laws that required intent to permanently remain 
at a given place violative of equal protection because they unduly 
impinged on the fundamental right to travel and the right to vote. 
Against this background, the Iowa General Assembly passed legislation in 
1972 and 1973 which defined "residence" in a manner which eliminated 
the possibility of this constitutional infirmity. The 1973 version, now 
§47.4 ( 4) of the Code, states that a person's residence, for voting pur
poses, "is the place which he declares is his home with intent to remain 
there permanently, or for a definite or indefinite or undeterminable 
length of time." This definition avoids the possibility of a Whatley-New
burger style constitutional attack. 

Nothing in the language of the statute or the history of its purpose 
suggests that the established principles useful in determining domicile 
are now irrelevant for election law purposes, but only that a showing 
of domicile would no longer be a prerequisite for voting. While any per
son domiciled in a given jurisdiction remains qualified to vote, a lesser 
showing under Iowa's election law may also now be sufficient, i.e. some
thing less than an intention to remain. The law now thus allows college 
students to vote in their college communities even if they cannot prove 
an intent to r-emain there permanently. 

The use of the word "home" in §4 7.4 ( 4) does not make residence 
requirements more stringent than under previous law. In State v. Savre, 
129 Iowa 122, 105 N.W. 387 (1905), the Iowa Supreme Court held that 
the word "residence" in election laws was synonymous with "home." This 
appears to represent the majority view in other jurisdictions, Stein v. 
County Bd. of School Trustees of Du Page County, 85 Ill. App. 251, 229 
N.E. 2d 165 (1969), Sharp v. Mcintire, 23 Colo. 99, 46 P. 115 (1935), 
State ex rel Goldsworth 1•. Aldrich, 14 R.I. 171, 175 (1883). 

You ask what indicia of residence of domicile must be shown in a 
school bond election to qualify as a voter. A threshold question is whether 
school bond elections should be treated differently from other elections 
since nontaxpayers domiciled in the district could place a heavy load of 
bonds on taxpaying residents without being financially responsible them
selves. While an argum-ent for such differentiation is not implausible, 
the legislature has chosen to make no such distinction. Section 277.3 of 
the Code expressly states that the general election requirements of 
Chapter 39 to 53 of the Code apply to school elections. The courts in 
Iowa have declined to alter this expression of legislative policy, Paulson 
v. Fo1·est City Community School District, 238 N.W. 2d at 350. We also 
note that a more restrictive approach to residency in school bond issues 
could be subject to constitutional attack similar to that raised in Whatley 
and N ewburger supra. 

We must therefore turn to the meaning of "residence" or "home" in 
Iowa's generally applicable election law, §47.4 ( 4). Residency in election 
law cases is usually determined on a case-by-case basis. Two important 
features in resolving the validity of voting residence are intent of the 
voter and conduct of the voter, which must be reasonably consistent with 
the asserted intent. /'ike Cunnty School [)istl'ict No. 1 1'. l'ikt• County 
Umu·d of Education, 244 Ark. !l, 444 S.W. 2tl 72, 74 ( l!Hi9). Factors that 
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a1·e often eonsidered inl'lude frequeney of presence, property ownership, 
situs of personal belongings, social and family ties with a community. 
See Gray t'. Main, 309 F. Supp. 207, 218 (M.D. Alabama 1968), Hardy 
v. Lomenzu, 349 F. Supp. 617, 622 (S.D. N.Y. 1972) 

In considering the question of voting residence, the prevailing view is 
that physical residence, while relevant, is not an absolute prerequisite 
and that extended absence will not necessarily cause forfeiture of voting 
residence. For instance, voters who graduated from high school, left the 
county to attend college, and th·en took jobs with government agencies 
that required them to live outside the county, were held residents of their 
home county for voting purposes where they all had families, in the 
county, had cars registered there, and only rented places where they 
presently lived, RodrigtJHez v. Thompson, 542 S.W. 2d 480, 483 (Tex. 
1976). Similarly, in Atkinson v. Thomas, 407 S.W. 2d 234 (Tex. 1966), 
a single woman school teacher who returned to the home of her parents 
during vacations and holidays was found to have voting residence in the 
county where her parents resided, 407 S.W. 2d at 242. And, in Everman 
u. Thomas, 303 Ky 156, 197 S.W. 2d 58 (1946), the court upheld resi
dency where evidence showed that while voter had been teaching for 
eight years in another school district and rooming for 2Vz years with 
stepmother, he was unmarried and spent part of his time on family's 
farm in home district. 

In short, lengthy presence in another jurisdiction will not cause a voter 
to lose residence if the evidence shows that he or she intends to return 
at some future time and never intended to permanently abandon the place 
as his or her residence, Stein v. County Board of School Trustees, 85 Ill. 
App. 251, 229 N.E. 2d 165, 168 (1967), see also Kyser v. Board of Elec
tions of Cuyahoga County, 33 Ohio App. 2d 52, 291 N.E. 2d 775, 778 
(Ohio, 1972) (person living in self-propelled motor unit entitled to vote 
in precinct from which he removed himself in which he had last perma
nent residence until he either forfeited right to vote or located a perma
nent voting residence elsewhere). 

We do not believe §48.2 or Chapter 53 of the Code alters any of the 
established law concerning residency. Chapter 53 governs procedures for 
absentee ballots and manifests no intent to narrow the franchise for 
persons voting by this method. Any such effort would raise serious 
constitutional questions of equal protection. Section 48.2 of the Code 
establishes the right of anyone 18 years of age to register, but does not 
evince any intent to limit the meaning of the term residence for purposes 
of permanent registration. We think Iowa courts would require more 
explicit legislative direction before they overturn the traditional judicial 
approach to residency requi1·ements in election laws. 

Two concluding obser\'ations are in order. First, in Iowa, a person's 
declaration of residence has special importance. Originally, §47.4 ( 4) 
provided that a person's residence for voting purposes was "the place 
which he maintains as his home with intent to remain there permanently 
or for a definite or an indefinite or undeterminable length of time." Acts, 
64th G.A., Ch. 1025.84(4). In 1973, the statute was amended to read that 
person's residence is "the place which he declares as his home with intent 
to remain there permanently or for a definite or indefinite period of 
time." Acts, 65th G.A., Ch. 136, §95. Thus, in cases where an individual 
arguably has two residences, the declaration is likely to be held conclu-
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sive, Pmtlson v. Forest City Community School District, 238 N.W. 2d 344 
(1977) (college student's declaration of voting residence in college com
munity rather than in hometown upheld). 

Second, the Iowa Supreme Court has held that a presumption exists in 
favor of the legality of votes cast, Paulson v. Forest City Community 
School District, 238 N.W. 2d 344 at 348 (1976), 26 Am. Jur. 2d, Elections, 
§343 at 162. Thus, the burden of proof will be with the party contesting 
the allegedly illegal-votes. See also Greaves v. Driggers, 262 S.W. 2d 782 
(Tex. 1962). 

May 18, 1979 

TAXATION: Property Tax - Assessing Tracts of Real Property -
§428.7, Code of Iowa, 1979. Assessors can value tracts of real property, 
for assessment purposes, as a unit without limitations on the size of 
the unit being assessed. (Kuehn to Allbee, Asst. Fayette County Attor
ney) #79-6-22 (L) 

May 21, 1979 

CONSTITUTIONAL LAW; STATUTES; COMMON LAW; GENERAL 
ASSEMBLY; IMMUNITIES; U.S. CONST. Art. I, §6, IOWA CONST. 
Art. III, §11, §§2.17, 2.18, 2.19, Code of Iowa (1979). State legislators 
possess a constitutional privilege from civil arrest under Article Ill, 
§11 of the Iowa Constitution and are also immune from libel and 
slander actions arising out of any speech or debate or sessions of a 
standing committee. Also, the common law of Iowa seemingly provides 
members of the General Assembly with an immunity for all legitimate 
legislative activities. (McNulty to Junkins, State Senator, 5-21-79) 
#79-5-23 

Honorable Lowell L. Junkins, State Senator: You have requested the 
opinion of this office regarding the extent of a state legislator's immunity 
for statements made and actions done by virtue or under color of legisla
tive authority. The immunities Iowa legislators possess may be. summar
ized as follows: a constitutional privilege from civil arrest while the 
General Assembly is in session; a statutory immunity from libel and 
slander suits arising out of speeches and debates in either house or aris
ing out of sessions of a standing committee; and a common law immunity 
appears to exist for all "legitimate legislative activities." An exhaustive 
analysis of situations in which these aforementioned legislative immuni
ties can properly be claimed is beyond the scope of this opinion. What 
follows, rather, is a brief summary of their respective fields of operation. 

The Constitution of the State of Iowa only furnishes state legislators 
with a privilege from civil arrest during the time the General Assembly 
is in session. Article III, section 11 of the Iowa Constitution provides: 

Senators and Representatives, in all cases, except treason, felony, or 
breach of the peace, shall be privileged from arrest during the session of 
the General Assembly, and in going to and returning from the same. 

This office has stated in the past, see 1976 OAG 186, and confirms 
today that section 11 does not afford a state legislator a privilege against 
an·est for criminal offenses committed during a session of the General 
Assembly. This conclusion is necessitated because the words of exception 



174 

in section 11 are broad enough to include all crimes. Therefore, section 
11 does not immunize a state legislator from criminal arrest for state
ments made or acts performed under color of legislative authority.' 

A question remains, however, as to the scope of the constitutional civil 
arrest privilege, especially in view of the fact that civil arrests are no 
longer common. The Supr.eme Court of Iowa has not been called upon to 
interpret section 11. Cases decided by the United States Supreme Court 
under virtually identical language of the United States Constitution' 
may, however, offer some guidance in this area.' 

In Long v. Antell, 293 U.S. 76, 56 S.Ct. 21, 79 L.Ed.2d 208 (1934), 
the Court held that a member of Congress is not immune from service 
of process as a defendant in a civil matter. /d. at 82-88, 55 S.Ct. at 22, 
79 L.Ed. at .210. Also, the Court has indicated in dicta that a member of 
Congress ca'Dnot assert the privilege from civil arrest to avoid testifying 
in a criminal case. Gravel v. United States, 408 U.S. 606, 614-615, 92 
S.Ct. 2614, 2622, 33 L.Ed.2d 583, 596 (1972). See also United States v. 
Cooper, 4 Dall 341, 1 L.Ed. 859 (1800) (Chase, J., sitting on Circuit). 
To the extent the Supreme Court of Iowa would be willing to interpret 
section 11 of Article III of the Iowa Constitution in a like manner, the 
privilege of Iowa state legislators from civil arrest may very well be a 
narrow one. 

Noticeably absent from the Iowa constitutional scheme is a provision 
ensuring that legislators will not be held accountable in any other tri
bunal or place for their speeches and debates.' Such a provision is found 
in the United States Constitution and as many as 41 state constitutions." 
Iowa does, however, have a statutory provision which implements the 
"speech and debate" immunity, at least in part. Section 2.17, Code of 
Iowa (1979), provides: 

A member of the general assembly shall not be held for slander or libel 
in any court for words used in any speech or debate in either house or 
at any session of a standing committee. 

The measure of protection afforded a state legislator by this provision 
is self-evident. Its exactness is to be contrasted with the all-inclusive 

'It should be noted that only each house of the General Assembly has the 
authority to arrest and punish members for acts of contempt committed 
in either house. §§2.18 and 2.19, Code of Iowa 1979). 

'U.S. CONST. Art. I, §6, reads in part: 

"[The Senators and Representatives] shall in all Cases, except Treason, 
Felony and Breach of the Peace, be privileged from Arrest during their 
Attendance at the Session of their respective Houses, and in going to 
and returning from the same .... " 

'The provisions of Article I, section 6 of the United States Constitution 
do not, of course, apply to state legislators. Thus, cases decided there
under can only be utilized as persuasive authority in interpreting sec
tion 11. 

' Although Iowa state legislators havE' the constitutional liberty to dissent 
from, or protest against, acts or resolutions they consider injurious to 
the public, lOW A CON ST. Art. III, §10, the Iowa Constitution is silent 
as to their accountability for such dissents or protests. 

• For a listing of those states, see Tenney v. Brandhove, 341 U.S. 367, 
375, n.5, 71 S.Ct. 783, 788, 95 L.Ed. 1019, 1026 (1951). 
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protection afforded the speech and debate of members of Congress by 
Article I, section 6 of the United States Constitution. Article I, section 6 
provides in pertinent part: "[F]or any Speech or Debate in either House, 
[Senators and Representatives] shall not be questioned in any other 
Place .... " Thus, save for the ballot box, members of Congress cannot 
be held accountable - civilly, criminally, or otherwise - for their 
speeches and debates. 

In addition, the United States Supreme Court has construed "speech 
and debate" broadly to give added protection to members of Congress 
to pursue their legislative duties independently and without fearr of 
harassment. See e.g., Eastutnd v. United States Servicemen's Fund, 421 
U.S. 491, 507, 95 S.Ct. 1813, 1823, 44 L.Ed.2d 324, 339 (1974) (issuance 
of subpoenas pursuant to a legitimate committee investigation); Gravel 
v. United States, 408 U.S. 606, 615-616, 92 S.Ct. 2614, 2622, 33 L.Ed.2d 
583, 597 (1972) (participation in committee proceedings); Kilbourn v. 
Thompson, 103 U.S. 168, 204, 26 L.Ed. 377, 391 (1881) (voting on a 
resolution of contempt). In short, it can fairly be said that, in addition to 
speech and debate on the floor of Congress, the activities of members of 
Congress cannot be questioned in any other place if they are 

an integral part of the deliberative and communicative processes by which 
Members participate in committee and House proceedings with respect 
to the consideration and passage or rejection of proposed legislation or 
with respect to other matters which the Constitution places within the 
jurisdiction of either House. 

Gravel v. United States, 408 U.S. 606, 625, 92 S.Ct. 2614, 2627, 33 L.Ed. 
2d 583, 602 (1972) .'; 

Section 2.17 of the Code does not, on its face, provide as broad an 
immunity as the speech and debate clause of the United States Constitu
tion does as judicially interpreted. Yet, the policies of the two embodi
ments of law seem to be identical, i.e., to provide legislators adequate 
"breathing space" so that they may perform their duties efficiently and 
without fear of executive or judicial reprisals. In light of this policy, 
a difficult question arises as to how broadly the Supreme Court of Iowa 
would interpret Code section 2.17 given its precise and limiting language. 
Resolution of this question is not offered. 

The need for interpretation of Code section 2.17 is obviated by the 
protection the common law of Iowa seemingly provides for legislative acts 
and statements. The source of Iowa common law is, to a large extent, 
the corpus of English law which Iowa inherited, insofar as its principles 
were suitable to the conditions and business of the poople of Iowa and in 
harmony with the genius and object of our institutions. Pierson 1!, Lane, 
GO Iowa 60, 14 N.W. !lO, 92 (1882). And the common law remains in force 

''A Congressman's immunity should not be read, however, as synonymous 
with all that he or she does. The Court in Gravel also held that Senator 
Gravel's arrangement with a private publisher to publish the Pentagon 
Papers was not an immune legislative act within the meaning of the 
federal speech and debate clause. 408 U.S. at 626, 92 S.Ct. at 2627, 33 
L.Ed.2d at 608. 
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notwithstanding the absence of its express declaration in the Iowa 
Constitution or Code. See Iowa Civil Liberties Union v. Critelli, 244 
N.W.2d 564, 568 (Iowa 1976). 

As a threshold matter, it cannot be doubted that the English common 
law afforded legislators a broad privilege. See United States v. Johnson, 
:383 U.S. 1G9, 180, 86 S.Ct. 749, 755, 15 L.Ed.2d 681, 688 (1966); Tenney 
1'. Rrandhuvc, 341 U.S. 367, 372, 71 S.Ct. 783, 786, 95 L.Ed. 1019, 1025 
( 1951) Evidence of the breadth of the English common law privilege can 
be found in Strode's Act, a parliamentary enactment, noted by the Court 
in Johnson: 

That suits, accusements, condemnations, executions, fines, amercia
ments, punishments, corrections, grievances, charges, and impositions, 
put or had or hereafter to be put or had, unto or upon the said Richard 
[Strode] and to every other of the person or persons afore specified 
that now be present Parliament, or that of any Parliament hereafter 
shall be, for any bill, speaking, reasoning, or declaring of any matter or 
matters concerning the parliament to be communed and treated of, be 
utterly void and of none effect. 

See United States v. Johnso11, 383 U.S. 169, 182-83, n.13, 86 S.Ct. 749, 
756, 15 L.Ed.2d 681, 689 (1966). This Act was passed to void the criminal 
conviction of Richard Strode, a member of the House of Commons. Strode 
had been convicted of obstructing the tin mining industry by his intro
duction of a bill regulating tin miners which appeared to have been 
motivated by a personal interest. An English court subsequently held that 
Strode's Act only applied to Strode so in response thereto, Parliament 
passed a resolution declaring Strode's Act to be general law. ld. at 183, 
n.13, 86 S.Ct. at 756-57, 15 L.Ed.2d at 689. Shortly thereafter, the 
parliamentary struggle for leg-islative independence was finally achieved 
by the adoption of the Bill of Rights, which declared in pertinent part: 

That the Freedom of Speech and Debates or Proceedings in Parliament, 
ought not be impeached or questioned in any court or place out of 
Parliament. 

1 Wm. & Mary Sess 2, cap 2. 

TenneJI is the only case in which the Supreme Court has had occasion 
to directly apply the common law privilege. The plaintiff in TenneJI had 
claimed his civil rights were violated by the actions of California state 
legislators in a legislative investigation. The Court indicated that the 
applcation of legislative immunity would turn on the question whether 
the defendants were within the sphere of legitimate legislative activity 
by their participation in a committee investigation. Tenney v. Brandhove, 
341 U.S. 367, 376, 71 S.Ct. 783 788, 95 L.Ed. 1019, 1027, (1951). The 
Court held that investigations, whether by standing or special commit
tees, are an established part of representative government so that the 
immunity would apply, notwithstanding plaintiff's claim that the de
fendants acted with a unworthy purpose. ld. at 377, 71 S.Ct. at 788 95 
L.Ed. at 1027. Tenney is only persuasive authority for determining 
whether legislative immunity is a part of the common law of Iowa. Yet, 
it seems unlikely that the Supreme Court of Iowa would reject such a 
common law legislative immunity because a broad application of it is 
certainly in harmony with the genius and object of efficient and fearless 
legislating by the General Assembly. 
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A question remains, however, as to whether the language of Code 
section 2.17 which limits the immunity of legislative speech and debate to 
libel and slander actions, should be construed as a repeal of the broad 
common law privilege. We believe it should not. It is an established 
principle of law that a statute will not be deemed to have repealed the 
common law relating to the same subject unless the statute covers the 
whole subject mPtter of the area regulated. Drady v. District Court of 
Polk County, 126 Iowa 345, 349, 102 N.W. 115, 117 (1902). As referred 
to above, legislative immunity at common law extended beyond libel and 
slander actions. Indeed, the Court in Johnson characterized Strode's Case 
as "persuasive evidence that the parliamentary privilege meant more 
than merely preventing libel and treason prosecutions." Johnson v. United 
States, 383 U.S. 169, 183, n.13, 86 S.Ct. 740, 757, 15 L.Ed.2d 681, 690 
(1966). It seems evident, therefore, that the legislature, in enacting 
section 2.17, did not attempt to regulate the whole subject matter of 
legislative privilege. Thus, Code section 2.17 should not be construed as 
an abrogation of the common law. 

It should be emphasized, however, that this matter is not totally free 
from doubt. It could be argued that the legislature intended to deal with 
legislative immunity comprehensively and exclusively when it enacted 
what is now section 2.17 in 1851, thereby repealing the common law 
immunity. And if section 2.17 were to be limited to its express terms, 
such an argument would effectively limit the fields of operation of legis
lative immunity. This argument does not seem to be the better view for 
it is deJ.Iendent on a demonstration of a clear and obvious legislative 
intent to abrogate common law legislative immunity, see Iowa Civil 
Liberties Union v. Critelli, 244 N.W.2d 564, 568 (Iowa 1976), and also is 
dependent on a narrow interpretation of a statute, the policy of which 
would best be served by a broad construction. In short, it is the opinion 
of this office, as referred to above, that Code section 2.17 not be con
strued as a repeal of the common Jaw but as a partial affirmance of the 
same. See Peterson v. Gittings, 107 Iowa 306, 311-12, 77 N.W. 1056, 1058 
(1899). 

In summary, Iowa legislators, in all likelihood, possess a common law 
immunity for all legitimate legislative activities. No reason appears to 
exist why this common law immunity should not be interpreted in a like 
manner as Article I, section 6 of the United States Constitution. Indeed, 
this federal constitutional provision is a product of the English common 
law. See Eastland v. United States Servicemen's Fund, 421 U.S. 491, 502, 
95 S.Ct. 1813, 1821, 44 L.Ed.2d 324, 336 (1975); Tenney v. Brandhove, 
341 U.S. 367, 372-73, 71 S.Ct. 783, 786, 95 L.Ed. 1019, 1025 (1951). Also, 
Iowa legislators have the immunity from suit for libel and slander actions 
provided by section 2.17 of the Code and also possess a constitutional 
privilege from civil arrest. 

May 22, 1979 

CRIMINAL LAW: COUNTIES: MENTAL HEALTH: COST OF PSY
CHIATRIC EVALUATION OF CRIMINAL DEFENDANTS: Ch. 230, 
Code of Iowa (1979). The county of an indigent criminal defendant's 
"legal settlement" is liable for the costs of a court-ordered psychiatric 
evaluation at a state hospital. (Hansen to Wickey, 5-22-79) #79-5-24 

Mr. Gene A. Wickey, A::;sisfullf Woodbury County Atton1ey: You have 
requested an opinion of the Attorney General concerning liability for the 
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costs of psychiatric evaluation of adults charged with criminal offenses. 
You pose the following question for our consideration: 

"When an indigent adult is charged with a criminal offense and the 
trial court orders at public expense a evaluation at one of the state 
mental health institutes or at the Iowa security medical facility, and 
the defendant is not a legal resident of the county in which the offense 
was allegedly committed, which county, if any, is liable for the costs of 
the evaluation?" 

The answet· is that the county of "legal settlement," if any, is liable 
fot· these costs. The contrclling- statutory provisions appears in Chapters 
230 and 252, Code of Iowa (1979). 

Section 230.1, Code of Iowa (1979) provides, in pertinent part: 

"Liability of co11nty and Hfate. The necessary and legal costs and 
expenses attending the taking into custody, care, investigation, admission, 
commitment, and support of a mentally ill person admitted or committed 
to a state hospital shall be paid: 

"1. By the county in which the person has a legal settlement, or 

"2. By the state when such person has no legal settlement in this 
state, or when such settlement is unknown .... " 

:\Iore particularly as to psychiatric examinations, §230.2, Code of Iowa 
( 1979) provides: 

''Fiudi11g of iegal seltlciiiCIIf. The district court shall, when a person 
is ordered placed in a hospital for psychiatric examination and appro
priate treatment, or as soon th·ereafter as it obtains the proper informa
tion, determine and enter of record whether the legal settlement of said 
person is: 

"). 

... , 

"4. 

ln the county from which the person was placed in the hospital; 

In some other county of the state; 

lu ,;ome foreign ~tate or country; or 

Unknown. 

The import of §§230.1 and 230.2, read together, is that the county of 
"legal settlement," if any, is liable for the costs involved in a court
ordered psychiatric evaluation at a state hospital. That a person's county 
of "legal settlement" may not b~ the same as his or her county of present 
residence (whether temporary or permanent) is made clear in §§252.16 
and 252.17, Code of Iowa (1979). Section 252.16 provides: 

"Settlement-how acquired. A legal settlement in this state may be 
acquired as follows: 

"1. Any person continuously residing in any county in this state for 
a period of one year acquires a settlement in that county. 

"2. Any person having acquired a settlement in any county of this 
state shall not acquire a settlement in any other county until such person 
shall have continuously resided in said county for a period of one year." 

Section 252.17 provides: 

"Settlement continues. A legal settlement once acquired shall so remain 
until such person has removed from this state for more than one year 
or has acquired a legal settlement in some other county or state." 
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In State ex rel. Gibson ·o. Story County, 207 Iowa 1117, 224 N.W. 232 
( 1929), the Iowa Supreme Court considered an issue analogous to that 
posed by your question. The question was whether Jasper County or Story 
County was liable for the costs of the hospitalization, care, and support 
of a person named Robinson who was committed to a state hospital after 
being declared insane. He had been charged with a crime in Story County, 
but he was residing in Jasper County at the time. 

Before February 14, 1925, Robinson's "legal settlement" was in Story 
County. On February 14. 1925, he moved to Jasper County. In May of 
1925, Robinson was arrested and charged with a crime in Story County. 
He was jailed until June 30, 1925, when he was found to be insane by 
the Story County Commission on Insanity and was committed to a state 
hospital. That commission also determined that Robinson's "legal settle
ment" was in Jasper County, and certified its finding in that respect 
to the superintendent of the state hospital and to the Jasper County 
Auditor. Upon Jasper County's disputing of the claim, the matter went 
to the district court, which held that Story County was liable for Robin
son's hospital care from June 30, 1925 to February 14, 1926. Affirming, 
the Supreme Court found that Robinson's "legal settlement" was in Story 
County at the time that he was committed and that Story County thus 
was liable for the costs of Robinson's commitment and care until such 
time as Robinson acquired "legal settlement" in Jasper County (i.e., 
February 14, 1!126----Dne year after he had changed his place of residence 
to Jasper County). Jasper County was held liable for Robinson's hospital 
care after February 14, 192G. The same result would obtain under the 
current statute with one exception: under Section 230.1, Code of Iowa 
{1979), the "legal settlement" of a mentally ill person who is a patient 
of any state im:titution remains the "legal settlement" existing at the 
time of admission to the institution. 

Section 3581, The Code (1979), upon which the Court relied in Gibson, 
provided for the same scheme of liability for costs as that in its successor 
provision of §230.1 Code of Iowa ( 1979), other than for the one change 
as to the "legal settlement" not changing during the time of commitment. 
Moreover, the rationale of State ex rei. Gibson v. Story County, supra, 
clearly is applicable also to persons admitted to a state hospital for 
psychiatric examination rather than being limited strictly to persons 
committed after being declared insane. See §§230.1 and 230.2, Code of 
Iowa ( 1979), a~ set out ahnve. 

Under the ~tatutory scheme of Chapter 230, Code of Iowa (l\179) for 
determining liability, the district court ordering the psychiatric evalua
tion must determine the defendant's "legal settlement," and enter its 
determination as provided in Code §230.2, as set out above. The district 
court is required to certify its finding as to "legal settlement" to the 
superintendent of the hospital, as provided in §230.3. The district court 
must also certify this finding to the county of "legal settlement" as 
provided in §230.4, when it finds that the defendant's "legal settlement" 
is in another county in Iowa. If the district court finds that the defend
ant's "legal settlement" is either unknown or is in a foreign state or a 
foreign country, it must certify its finding as required by §230.3, and 
notify the director of the division of mental health of the department of 
social services of its finding, as provided in §§230.5 and 230.34. The 
county of admission (i.e., the county in which the district court judge has 
entered his order for the psychiatric evaluation) is liable, in the first 
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instance, for all legal expenses incurred with such psychiatric evaluation. 
Section 230.10, Code of Iowa ( 1979). However, these expenses are subject 
to reimbursement with interest by the county of "legal settlement," Code 
§230.10, or by the State if the mentally ill person has no county of "legal 
settlement" in Iowa, Code §230.11. 

This opinion overrules a previous Attorney General's Opinion (1966 
O.A.G. 138) which dealt with a question similar to the one which you 
raise. That opinion held that when a district court commits a criminal 
defendant for psychiatric evaluation purposes during a criminal proceed
ing the costs therefor must be paid by the county in which the proceed
ing is held (i.e. the county of commitment). The opinion stated that the 
costs of psychiatric evaluation were within the general class of expenses 
necessary for investigation in the interests of justice as authorized by 
§775.5, Code of Iowa (1966) and were to be paid as court costs. 

Section 775.5, Code of Iowa (1966) is now §815.7, Code of Iowa (1979). 
Section 815.7, Code of Iowa (1979) retains the language of §775.5, Code 
of Iowa ( 1966) which authorizes the payment of "such 'Sum or sums 
as the court may determine are necessary for investigation in the in
terests of justice." Section 815.7, Code of Iowa (1979), however, is a 
general provision which authorizes the payment of funds for investiga
tion. Chapter 230, Code of Iowa (1979), by contrast, is a specific statute 
which sets out a detailed scheme for determining liability for the costs 
of services received in state hospitals and at the Iowa security medical 
facility. 

Section 4. 7, Code of Iowa ( 1979) provides that general provisiOns of 
statutes and specific provisions of statutes should be construed, when 
possible, so that both provisions are given effect. It is our opinion that 
when Chapter 230 and §815.7, Code of Iowa (1979) are construed to
gether, §815. 7 authorizes payment for psychiatric evaluations, see State 
, .. Haines, 259 N.W.2d 806 (Iowa 1977), and that Chapter 230 determines 
which governmental unit is liable for payment of any costs incurred at 
public expense at a state institution to which Chapter 230 applies. 

Chapter 230, as noted above, applies to treatment or evaluation of 
mentally ill persons at "a state hospital." This clearly includes the four 
state mental health institutes under Chapter 226, and the security medi
cal facility under Chapter 223. Until 1977, however, a different statutory 
scheme of liability existed for expenses incurred at the security medical 
facility. 

Section 223.8, as originally enacted in 1968, provided in pertinent part: 

"Referees by the court for psychological diagnosis and recommenda
tions as part of the pretrial or presentence procedure or determination of 
competency to stand trial shall be charged to the court referring such 
person." 

This language was stricken by the General Assembly in 1977, when 
the present form of §223.8 was adopted, to wit: 

"Costs and charges. Chapter 230 ... shall govern the determination 
of costs and charges for the care and treatment of mentally ill patients 
admitted to the Iowa security medical facility, except that charges for 
the care and treatment of any person transferred to the security medical 
facility from an adult correctional institution or from a state training 



181 

school shall be paid entirely from state funds. Charges for all other 
patients at the security medical facility shall be billed to the respective 
counties at the same ratio as for patients at state hospitals for the 
mentally ill, under section 230.22." 

The current statutory language thus clearly places the liability for 
costs incurred at the Iowa security medical facility under the general 
:~cheme of Chapter 230. The costs for court-ordered psychiatric evalua
tions at public expense clearly come within this section, with the county 
of "legal settlement" liable in all cases except in the very limited situa
tion in which the person was transferred to the security medical facility 
from a correctional institution (in which case the State is liable). Sec
tion 223.8, Code of Iowa (1979). In revising §223.8 to its present form 
in the Code of Iowa (1979), the legislature thus has specifically rejected 
the payment from the court fund (in the county from which defendant 
was committed) of the costs of psychiatric evaluations at the security 
medical facility. 

May 23, 1979 

COUNTIES: A county board of supervisors may determine pursuant to 
the County Home Rule Amendment, Article III ( §39A) of the Iowa 
Constitution, if a county employee has a conflict of interests. (Condon 
to Junkins, State Senator, 5-:!3-79) #79-5-25 

Honomble Lowell L. Ju11kins, Senate Minority Leader: This letter is in 
response to your request for an opinion regarding the sale of products 
by a county employee to the county. In your request, you described the 
following fact situation: 

"The particular factual situation with which we are currently involved 
concerns the cutting and selling of fence posts by an employee of the 
Conservation Board to the County. The bill was submitted to the County, 
but the Supervisors refused to approve the same since they allege that 
there is a conflict of interest on the employees part." 

The conflict of interest which may arise when a public employee sells 
a product to his public employer is governed by long-standing common 
law principles and several statutes. Section 688.4, Code of Iowa, ( 1979), 
pertains to state employe~s and requires sales in excess of $500 by a 
state employee to a state agency, commission, board or department to 
be by public bidding. Section 362.5 enumerates situations in which a city 
employee may sell to the city employer. For city employees, a sale of the 
type you describe would be permitted in certain circumstances upon com
petitive bid in writing, publicly invited and opened. See §§362.5 ( 4) and 
( 10), Code of Iowa ( 197!1). There is no similar comprehensive regulatory 
scheme relating to counties, although several isolated provisions are 
applicable to county employees. See e.g., §§252.29, 347.15. In the absence 
of a general statutory regulatory scheme for county employees, we must 
resolve this issue by refer·ence to common law principles regarding con
flicts of interest. This office, of course, has no authority to modify these 
requirements by substituting the safeguard of public bidding. Only the 
General Assembly could take such action. 

The leading case in this area is Jl'ilson v. Iowa City, 165 N.W.2d 813 
(Iowa 1!16!1). Although the Iowa Supreme Court's ruling is based upon 
a statutory conflict of interest provision, it contains a thorough analysis 
of the common law. In that case, an employee of the University of Iowa 
and a member of the Iowa City City Council, violated the conflict pro-
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vision of the Urban Renewal Law, Section 403.16, Code of Iowa (1966), 
when he voted on a proposed urban renewal project which involved land 
owned by the university. In its decision, the Court said: 

"The~e rules, whether common law or statutory, are based on moral 
principles and public policy. They demand complete loyalty to the public 
and seek to avoid subjecting a public servant to the difficult, and often 
insoluble, task of deciding between public duty and private advantage. 

"It is not necessary that this advantage be a financial one. Neither is 
it required that there be a showing the official sought or gained such 
result. It is the }Jotcntial for conflict of interest which the law desires to 
avoid. [Emphasis retained].'" 165 N.W.2d at 822. 

A contract for the sale of goods to a town was voided because the 
seller was a member of the town council in Bay 1'. Davidson, 133 Iowa 
690, 111 N.W. 25 (1907). The Supreme Court applied the common law 
regarding conflicts of interest and determined· that the seller could not 
sell to the town even though he did not participate in the decision to 
purchase the goods from him. The Court cited the district court decision 
as follows: 

"It matters not if he did in fact make his private interests subservient 
to his public duties. It is the relation which the law condemns, not the 
results. It might be that in this individual case public duty triumphed 
in the struggle with private interests, but such might not be the case 
again or with another officer, and the law will not increase the tempta
tion nor multiply opportunities for malfeasance. Neither will it take the 
trouble to determine whether in any case the results show a wrong or 
crime but it absolutely and unequivocally refuses its sanction to any 
contract of any kind whatever where such relation exists." 111 N.W. 
at 26. 

These two cases involve public officers, while the fact situation you 
have presented involves a public employee. Officers are distinguished 
from employees for some purposes, including imposition of salary re
strictions, duration of employment, qualification for office, criminal 
liability for nonfeasance or misfeasance in office, and importance, dignity 
and independence commensurate with an officer. 3 McQuillan, Municipal 
Corporations §12.30 (3d Ed.Rev. 1973). 

The Iowa Supreme Court recognized the distinction between a public 
officer and a public employee in Friedman v. Forest City, 239 Iowa 112, 
30 N.W.2d 752, 757 (1948). The Court ruled that only an officer, not an 
employee, can create an obligation or a liability for a municipal corpora
tion. 

The state of the applicable law in Iowa can thus be summarized as 
follows. No general statutes relating to conflict of interest at the county 
level have been enacted. If applicable, the common law of conflicts of 
interest would preclude the transaction you describe. However, the 
common law doctrine has previously been applied only to public officers. 
The Iowa Supreme Court has clearly recognized the basic distinction be
tween public officers and public employees. The question presented, there
fore, is whether the Iowa Supreme Court could be expected to extend the 
common law doctrine of conflicts of interest to public employees. Al
though the matter is not entirely free from doubt, we conclude that, in 
view of the County Home Rule Amendment, Art. III §39, Iowa Constitu
tion, the Iowa Supreme Court would not extend the common law doctrine 
of conflicts of interest to county employees. Although conflicts of interest 
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involvmg county officers may best he resolved at the state level because 
of a need for uniformity and disinterested decision-makers, conflicts of 
interest involving public employees, absent a legislative decision to the 
contrary, can appropriately be handled as local matters. The County 
Boards of Supervisors ~hould establish their own policies with respect to 
conflicts of interest for county employees. 

May 23, 1979 

STATE OFFICERS AND DEPARTMENTS: Open meetings law. Sections 
28A.2 ( 1), 179.2, 184A.1 (7), 184A.18, 185.3, 185C.3, Iowa Code ( 1979). 
The Iowa Crop Improvement Association, Iowa Dairy Association, Iowa 
Beef Producers Association, Iowa Swine Producers Association, Iowa 
Poultry Associations, Iowa Soybean Association, Iowa Corn Growers 
Association and State Horticultural Society are not "expressly created" 
by statute and thus are not subject to the open meetings law. The Soy
bean Promotion Board, Corn Growers Promotion Board, Iowa Turkey 
Marketing Council and the Dairy Industry Commission are subject to 
the Chapter 28A provisions. (Cook to Lounsberry, Secretary of Agri
culture, 5-23-79) #79-5-26 (L) 

May 24, 1979 

USURY: SMALL LOANS: Interest: Chapters 535 and 536, 1979 Code of 
Iowa. Section 535.2, 1979 Code of Iowa, establishes the permissible 
rate of interest on money due on precomputed small loans that have 
matured. Under §535.2(1) the rate of interest is five per cent per 
annum in the absence of a written agreement. Section 535.2(3) permits 
the parties to agree in writing to a rate not to exceed two percentage 
points above the monthly average ten-year constant maturity interest 
rate of United States government notes and bonds. (Ormiston to 
Kingery, Department of Banking, 5-24-79) #79-5-27 

Honorable Ned F. Chiodo, State Representative: You have requested 
a written opinion of the Attorney General on the following questions: 

1. Can an out-of-state corporate manufacturer doing business in the 
State of Iowa charge interest on open credit accounts to unincorporated 
Iowa businesses in excess of the usury rates? 

2. If the interest rate is in violation of the Iowa usury law, what 
remedies or sanctions does the law provide? 

3. If the interest rate is illegal under Iowa law, can the company 
charging that rate be enjoined from doing business in the State of Iowa 
until it agrees to conform to a legal rate of interest? 

The rate of interest that may legally be charged an unincorporated 
Iowa business is governed by Chapter 535, 1979 Code of Iowa, better 
known as the Iowa Usury Statute. When there is no written agreement 
between the parties, the allowable rate of interest on open end accounts 
is "five cents on the hundred by the year" after six months from the 
date of the last item. ( §535.2 [l)[f]) A written agreement establishing 
the rate of interest would be controlled by §535.2(3) (a): 

"3. a. The maximum lawful rate of interest which may be provided 
for in any written agreement for the payment of interest entered into 
during any calendar quarter commencing on or after July 1, 1978, shall 
"be two percentage points above the monthly average ten-year constant 
maturity interest rate of United States government notes and bonds as 
published by the board of governors of the federal reserve system for 
the calendar month second preceding the first month of the calendar 
quarter during which the maximum rate based thereon will be effective, 
rounded to the nearest one-fourth of one percent per year." 
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As of March 1, 1979, the interest rate allowed under this section has 
been set at eleven percent per year. 

In the State of Iowa, usury has been defined as consisting of four 
essential elements: 

" ( 1) A loan or forbearance, either express or implied, of money or of 
~omething circulating- as such; (2) an understanding between the parties 
that the principal shall be payable absolutely; ( 3) the exaction of a 
greater profit than is allowed by law; and ( 4), an intention to violate the 
law." 

State e.r rel Tunzer, Attorney General v. Younker Urothers, Inc., 
(1973), 210 N.W.2d 550 at p. 555. 

The Iowa Supreme Court in Y ounkers has held that "the only intent 
necessary under the law is to exact payments ... in excess of the amount 
of interest allowed by law." (Supra, p. 555) 

Any rate of interest that violates the statute is prohibited and deemed 
usury. At §535.4, the statute states: 

"No person shall, directly or indirectly, receive in money or in any 
other thing, or in any manner, any greater sum or value for the loan of 
money, or upon contract founded upon any sale or loan of real or personal 
property, than is in this chapter prescribed." 

The statute has historically been construed to apply to corporate credi
tors. An out-of-state corporation that is registered to do business in the 
State of Iowa is subject, under §496A.104 of the 1979 Code of Iowa, to the 
same duties, restrictions, penalties and liabilities imposed on an Iowa 
corporation. 

In answer to your second question, the penalties for usury under the 
usury statute is set forth at §535.5: 

"If it shall be ascertained in any action brought on any contract that 
a rate of interest has been contracted for, directly or indirectly, in money 
or in property, greater than is authorized by this chapter, the same shall 
work a forfeiture of eight cents on the hundred by the year upon the 
amount of the principal remaining unpaid upon such contract at the time 
judgment is rendered thereon, and the court shall enter final judg
ment in favor of the plaintiff and. against the defendant for the 
principal sum so remaining unpaid without costs, and also against the 
defendant and in favor of the state, for the use of the school fund of the 
county in which the action is brought, for the amount of the forfeiture; 
and in no case where unlawful interest is contracted for shall the plain
tiff have judgment for more than the principal sum, whether the un
lawful interest be incorporated with the principal or not." 

This is the remedy available to individual borrowers when the interest 
rate exceeds the amount permitted by the statute. If interest in exceBB 
of two percent per month is levied by the creditor, he can be found 
guilty of a serious misdemeanor under the statute. (§535.6) 

To answer your third question, an action seeking an injunction may lie 
in some circumstances. In State ex rei Turner v. Younk,er Brothers, Inc., 
apra, at 565, the Iowa Supreme Court held that when a statute is 
"openly, publicly, repeatedly, continuously, persistently and intentionally 
violated," a public nuisance is created as defined in Chapter 657.1 of the 
Code of Iowa. In its opinion, the Supreme Court ruled that the Attorney 
General of Iowa had the authority to institute an action praying for 
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injunctive relief for alleged violations of the Iowa Usury Statute. On a 
ca&e-by-case basis, therefore, an action to enjoin a creditor from violating 
the usury statute may be appropriate. Since this action would protect 
Iowa consumers from violations of the Iowa Usury Statute by either 
in-state or out-of-state creditors, the Attorney General, in normal circum
stances, would not seek to enjoin a creditor from doing business in the 
State of Iowa until it agrees to conform to a legal rate of interest. 

May 24, 1979 

ltESIDENCY ltEQUmEMENTH: Public employees. U.S. Constitution, 
5th Amendment, 14th Amendment. Continuous residency requirement 
for public school teachers are not violative of the U.S. or Iowa Consti
tutions or the Code of Iowa. (Powers to Tyrrell, House of Representa
tives, 5-24-79) #79-5-28 

Representative Phillip E. Tyrrell, House of Representatives: You have 
requested an opinion regarding the question of whether it is a violation 
of the Constitution for a school board to require teachers to Jive within 
the school district. 

At the outset, two terms must be defined. A continuous residency 
requirement, which your question concerns, requires a teacher to maintain 
residency in the district in order to obtain or retain employment. A 
durational residency requirement would mandate a period of residency 
before a teacher becomes eligible for employment. 

The constitutionality of governmental action under the 5th and 14th 
amendments is determined by two separate tests. If the state action 
penalizes the exercise of a "fundamental right" or involves a "suspect 
classification", the action will be subject to strict scrutiny by the Court 
and must satisfy a compelling state interest in order to be sustained 
as constitutional. If no fundamental right or suspect classification is 
involved, the state action must only be justified by a rational basis. 
Shapiro t•. Thompson, 394 U.S. 618 (1969). 

Und·~r the 1 ational basis test, the classification must bear a reasonable 
relationship to the object of the legislation. Shapiro, sup1·a. A classifica
tion having some rational basis doesn't offend the Constitution because 
it is not made with mathematical nicety or scientific exactness. Dandridge 
1'. JVi/liam.q, 397 U.S. 471 ( 1970). 

The exercise of statutory authol'ity by an administrative body carries 
a presumption of constitutional validity. Atkins v. School Board of City 
of Nf'W]IOI'f News, 148 F.Supp. 430 (1957) aff'd. 246 F.2d 325 (4th Cir. 
1957), cert. den. 355 U.S. 855 (1957). Courts favor constitutionality of 
statutes and should be reluctant to strike down a statute as unconstitu
tional. NLRB v. Jones and Laughlin Steel Corp., 301 U.S._l (1936). 

The question of whether a continuous residency requirement penalizes 
the exercise of a fundamental right to travel interstate has been ad
dressed by the U. S. Supreme Court in several cases. The Court upheld 
an ordinance which required city employees to be residents of the city 
in McCarthy v. Philadelphia Civil Service Commission, 96 S.Ct. 1154 
(1976). The Court found that such an ordinance did not violate due 
process or equal protection. In an earlier case, Detroit Police Officers 
Association v. City of Detroit, 92 S.Ct. 1173 (1972), the Supreme Court 
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had refused to review a Michig·an Supreme Court decision upholding a 
continuous residency requirement for Detroit's police. The Supreme Court 
concluded that no federal question was presented. Other federal and 
state courts have reached the same conclusion. See Andre v. Board of 
Trustees of Village of Maywood, 561 F.2d 48 (7th Cir. 1977); Wardwell 
v. Board of Education of City of Concinnati, 529 F.2d 627 (6th Cir. 
1976); Wright v. City of Jackson, 506 F.2d 900 (5th Cir. 1975); Ecto1· v. 
City of Ton·ance, 514 P.2d 433 (Cal. 1973) cert. den. 415 U.S. 935 
(1974); Hattiesburg Fire Fighters Local184 v. City of Hattiesbw·g, 263 

S.2d 767 (Miss. 1978); Abrahams v. Civil Service Commission, 319 A.2d 
483 (N.J. 1974). 

Courts have upheld a variety of justifications as providing a rational 
basis for such a requirement. In Wardwell v. Board of Education of Cin
cinnati, 629 F.2d 625 (6th Cir. 1976), the Court of Appeals approved the 
following reasons: 

( ll such a n.'Quirement aids in hiring teachers who are highly moti
vated and deeply committed to an urban educational system. 

(2) teachers who live in the district are more likely to vote for 
district taxes, less likely to engage in illegal strikes, and more likely 
to help obtain passage of school tax levies. 

(3) teachers living in tile district are more likely to be involved in 
school and community activities bringing them in contact with pan!nts 
and community leaders and are more likely to be committed to the future 
of the district and its schools. 

( 4) teachers who live in the district are more likely to gain sympathy 
and understanding for the racial, social, economic, and urban problems 
of the children they teach and are thus less likely to be considered 
isolated from the communities in which they teach. 

(6) the requirement is in keeping with the goal of encouraging inte
gration in society and in the schools. 

Whether or not these justifications are persuasive as a matter of 
policy is not a question which a court (or this office) will addreu under 
the rational basis test. 

Durational residency requirements, on the other hand, have frequently 
failed to survive strict constitutional scrutiny. The Supreme Court has 
found these requirements for the receipt of welfare benefits, voter regis
tration and hospital care to infringe on the right to interstate travel 
and thus are violative of the 6th and 14th amendments, Shapiro v. 
Thompson, :J!l4 U.S. GIS (1969); Dunn v. Bluml!tein, 405 U.S. 331 
(1972); Memorial Ho11pital1'. Maricopa County, 415 U.S. 250 (1974). 

In summary, neither the federal nor state Constitutions, nor the Iowa 
Code prohibits the establishment of a continuous residency requirement 
as long as the policy has a rational basis. It is highly probable that a 
requirement that teachers Jive within the district for a specific period 
prior to their employment would not be constitutional based on the 
Shapiro rationale. 

May 25, 1979 

WEAPONS. National Guard Members. Sections 724.4(3) and 29A.1(7), 
Iowa Code ( 1979). National Guard members who carry weapons while 
in connection with their duties are exempt from State Weapons 
permit& requirements. (Bremer to Senator Calhoon, 5-25·79) #79-5-29 
(LJ 
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May 25, 1979 

COUNTIES: Section 340.11 salary limitation. Section 340.8, Code of Iowa 
( 1979). The salary limitation of Section 340.8 does not include compen
sation for voluntary overtime services received by deputy sheriffs 
pursuant to a contract between sheriff's departments and the Corps of 
Engineers. (Condon to Jay, 5-25-79) #79-5-30(L) 

May 30, 1979 

STATE OFFICEUS AND DEPARTMENTS- SUBSTANCE ABUSE
Licensure of hospitals. Sections 125.13 and 125.21, Iowa Code ( 1979). 
Pursuant to §125.13 and §125.21, a hospital must obtain a license from 
the Commission on Substance Abuse to conduct or maintain a substance 
abuse substitute or antagonist program. (Cook to Riedmann, Director, 
Iowa Department of Substance Abuse, 5-30-79) #79-5-31 (LJ 

May 30, 1979 

COUNTIES: Brucellosis Fund Claims. Sections 164.21, 164.23, 164.27, 
The Code, 1979, Sections 343.10, 343.11, The Code, 1979, Section 74.1, 
The Code, 1979. A claimant is entitled to only that portion of his claim 
against the Brucellosis Fund which can be paid by moneys on hand, 
and a Board of Supervisors may not bind the Brucellosis Fund through 
successive fiscal years to make payments to one claimant. (Benton to 
Tullar, Sac County Attorney, 5-30-79) #79-5-32 (L) 

May 30, 1979 

MUNICIPALITIES: Special Assessments §§384.58, 384.59, 384.60, 384.62 
and 384.65, the Code, 1979. Where there is a deferred special assess
ment pursuant to §384.62 interest accrues on the date of the change 
in use of the property, withdrawal or discontinuance of the deferment. 
(Blumberg to Neighbor, Jasper County Attorney, 5-30-79) #79-5-33 
(L) 

June~. 1979 

MOTOU VEHICLES: Schools; Criminal Law; §§321.285, 321.372(1), The 
Code, 1979. Section 321.372 (1) prohibits stopping a school bus to load 
or unload students with Jess than 300 feet of clear visibility in situa
tions where visibility is obstructed by inclement weather. In certain 
circumstances, the legal excuse of sudden emergency may be available 
to the bus driver. The 1935 amendment to §321.285 permitting a driver 
to assume that other drivers will obey the law may provide a legal 
excuse for driving at a speed which will not permit stopping within an 
assured clear distance. The amendment does not provide an excuse for 
travelling in excess of a reasonable and proper speed. (Mull to Lytle, 
6-4-79) # 79-6-1 

Mr. Richard H. Lytle, Assistant County Atton1ey: This is in reply to 
your request for an Attorney General's Opinion regarding interpretation 
of particular traffic regulations. Your specific questions are as follows: 

1. Is it unlawful for a school bus to stop to load or unload pupils if 
visibility is reduced to less than 300 feet due to inclement weather con
ditions such as dense fog? 

2. If a vehiele strikes the rear of a school bus illegally stopped upon 
a highway under poor visibility conditions, can the operator of said 
vehicle escape criminal prosecution under the provisions of Section 321.285 
which state, "such driver having the right to assume, however, that all 
persons using said highway will observe the law."[?] 

The questions arise from a collision which occurred outside of a busi
ness or residence district. Your letter notes the circumstances as follows: 

On March 1, 1979, within Van Buren County, Iowa, at approximately 
7:30 a.m., a school bus stopped on a traveled portion of State Highway 
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#2 to pick up its first student~. The bus reportedly was displaying 
all of the proper signals and lights. At this time, however, the visibility 
in that area was no more than 100 feet due to an extremely dense fog. 
At that particular time, the school bus was struck from behind by a semi 
tractor-trailer causing extensiv~ damage to both vehicles and minor 
personal injury. The investigation by the Highway Patrol revealed that 
the semi tractor-trailer was being operated at n'J less than 40 m.p.h. 1 

Your initial question conceming the legality of stopping a school bus 
to load or unload students in inclement weather is in reference to §321.372 
( 1), The Code, 1!l79. This is a "law-of-the-road" provision regulating the 
stopping of school busses. Section 321.372 ( 1) provides in relevant part 
that: ":-; o school bus shall stop to load <>r unload pupils unless there is 
at least three hundred feet of dear vision in each direction." 

Violation of this provision l'onstitutes a penal offense punishable as a 
misdemeanor under ~321.482, The Code, 1979. Because traffic regulations 
defining a criminal offense are to he strictly construed, State 1' • .Velson, 
178 ~.W.2d ·1;)4 (Iowa 1H70), an argument could he made that the 
phrase "clea1· vision" l'ontemplates only permanent obstructions such as 
a curve in the road or the nest of a hill rather than atmospheric 
<conditions. See Schwa/co 1'. F111/('J' and Co .. 107 Wash. 476, 182 P. 592 
( 1919) (rain, fog, o1· snow held not to be obstructions within meaning 
of ordinance prohibiting the operation of vehicles so enclosed, constructed 
or loaded as to prevent the driver from having a clear and unobstructed 
view). 

The majority view, however, is found in Laflamme 1'. Lewis, 89 N.H. 
69, 192 A. 851 ( 1937). In Let<· is, the court h_eld that weather conditions 
were within the scope of a statute that prohibited parking or standing 
of cars "unless a clear view of such vehicle may be obtained from a 
distance of two hund1ed feet in each direction upon such highway." 192 
A. at 584. The court quoted with approval the rationale of an earlier 
case, Woodman v. Powe1·s, 242 Mass. 219, 136 N.E. 352, 353 (1922): 

Manifestly the statute was designed to protect the public from injury 
from motor vehicles. The evident intention of the Legislature was to 
require such vehicles to proceed slowly where the view of the operator 
is obstructed. The obstruction to view ordinarily would be the same 
whether it is caused by trees, buildings, billboards or other permanent 
objects, or is due to darkness, a blinding snowstorm or thick fog. It 
would be too narrow a construction of the statute to hold that it applies 
to obstructions of the statute to hold that it applies to obstructions of a 
permanent character only. 

Based on this reasoning the court held that: "If a 'traveler's view is 
obstructed' by fog within the meaning of the speed regulations ... the 
conclusion is inevitable that the same circumstances must preclude 'a 
clear view' of a vehicle parked upon the highway." 192 A. at 855. Accord, 
Legere v. Tatro, 315 Mass. 141, 52 N.E.2d 11 (1943); Silva v. Waldie, 42 
N.M. 514, 82 P.2d 282 (1938); Larson ~·. Lowden, 204 Minn. 80, 282 

' You quite properly included the facts of a particular situation to pro
vide a concrete context for your legal questions. This opinion, of course, 
will address only general matters of statutory interpretation and should 
not be understood as a resolution of or comment upon the liability of 
parties in a particular situation that may be the subject of litigation. 
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N.W. 669 (1938); Fawcett v. Manny, 172 Wash. 212, 19 P.2d 934 (1933); 
Sullivan v. Lutz, 181 Wis. 61, 194 N.W. 25 (1923). 

We find the rationale of Lewis persuasive. Since weather conditions 
cause a threat equally as great as permanent obstructions, there would 
seem to be no rational policy reason for assuming that the legislature 
intended the statute to have a narrow scope. This is particularly so 
given the weighty purpose of the statute - the protection of school 
children from injury as they alight and leave transportation vehicles. 
Thus, in our opinion, stopping a school bus to load or unload students 
with less than 300 feet of clear visibility in each direction due to adverse 
weather conditions constitutes a violation of §321.372 (1). 

This inte1·pretation is strengthened by decisions of the Iowa Supreme 
Court interpreting similar provisions of the Code. For example, §321.285 
requires a motorist to adjust his speed to permit a stop "within the 
assured clear distance ahead." The Court has held that weather conditions 
such as fog, rain or snow may effect the assured clear distance ahead in 
the same manner as permanent features such as the crest of a hill or a 
curve in the road. See e.g., Ruan Transport Corp. v. Jacobs, 216 N.W.2d 
182 (Iowa 1974) (snow); Campbeil v. 1Hartin, 257 Iowa 1247, 136 N.W. 
2d 508 (1965) (fog); Minks v. Ster11bcrg, 217 Iowa 119, 250 N.W. 883 
(1933) (mist); Annot., 42 A.L.R.2d 13 (1955). 

We would also note that the requirement of 300 feet of clear VIsiOn in 
each direction is but one of numerous safety precautions required to 
reduce the risks of stopping a school bus on a highway to load or unload 
pupils. Other safety measures required by ~321.372 ( 1) include turning 
on flashing waming lights from :wo to 500 feet from the point of dis
eharge and turning on red flashing waming lamps upon stopping. More
over, permitting a school bus to stop on the travelled portion of a road 
is a narrow exception to the general rule for vehicles. Outside of a 
business or residential district, the general rule prohibits stopping a 
motor vehicle on the travelled way when it is practical to stop it off 
the travelled way. Section 321.354, The Code (1979). 

We do not believe that this construction renders the statutory prescrip
tion unduly vague or creates an ambiguity requiring a narrow construc
tion. See State v. Powers, N.W.2d (Iowa April 25, 1979). The 
statute expres~ly prohibits stopping school busses to load or unload 
children when there is not 300 feet of clear vision both in front of and 
behind the vehicle. We think this rather explicit statutory direction puts 
a driver on fair notice that it is a violation of law to allow children on 
or off the bus when fog so obstructs visibility that the driver cannot see 
300 feet in each direction. 

We recognize that an interpretation of the stopping regulation of 
§321.372 (1) which requires taking account of atmospheric conditions may 
to some degree burden the transportation of students by bus in adverse 
weather conditions. Nonetheless, the promotion of the safety of school 
children seems well worth any inconvenience that results. However, we 
also note that strict compliance with the statute may not always be 
1·equired in sudden 2mergency situations. 

The case of City of Des lllui11c.~ 1'. Dauis, 214 N.W.2d 199 (Iowa 1974). 
suggests that the legal excuses for violation of the laws of the road 
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recognized in civil actions in Kisling 1'. Thiennan, 214 Iowa 911, 243 
N.W. 552 (1932) are available in criminal prosecutions. In Davis, the 
defendant requested an instruction as to legal justification based on his 
claim that he was placed in a sudden emergency situation requiring him 
either to exceed the speed limit or he involved in a collision. The court 
noted that: 

Legal excuse has been defined by this court as: 

( 1) Anything that would make it impossible to comply with the 
statute or ordinance. 

(2) Any thing over which the driver had no control which places his 
car in a position contrary to the provisions of the statute or ordinance. 

( 3) Where the driver of the car is confronted by an emergency not 
of his own making and by reason thereof he fails to obey the statute; 
and 

( 4) \\"here a statute spedfically provides an excuse or exception. 

Yo11ng v. Hendricks, 226 Iowa 211, 213, 283 N.W. 895, 896-897. See also 
Kisling t•. Thiennan, 214 Iowa 911, 24a N.W. 552. 

In Duris, the court rejected the sudden emergency claim on the facts 
and held that the trial court was not required to instruct as to legal 
justification or excuse becaus.e speeding could have been avoided by the 
defendant taking advance precautions and slowing down. The opinion 
strongly suggests, however, that under appropriate circumstances a 
sudden emergeney defense would be available. Indeed, we can discern no 
sound reason why a sudden fog should be treated differently in a 
l'riminal action from a sudden dust cloud in a civil action. See Dickman 
c. T1·11ck Tnui8JiOif, l11c., 22·1 N.\\'.2d 45CJ (Iowa 1974) (sudden dust 
cloud may provide legal exeuse of emergency in civil action grounded in 
stopping of truck on highway in Yiolation of §321.354). 

Even assuming that the excu~e of sudden emergency may be available 
in certain situations to sehool bus drivers otherwise in violation of 
§321.B72 (1), we should stress that reeognition of the excuse will generally 
present a fact question to be resolved in the circumstances of each case 
and we express no view on its applicability to the particular situation 
you present. However, in the intzrest of providing guidance to school 
authorities we add some additional observations. 

If fog is prevalent before the bus is loaded, the emergency would 
probably not be characterizable as "sudden" and the excuse would likely 
he• unavailat.ll'. Even when fog appears after the bus has been loaded 
and beg·un ib route, the excuse may not be available if visibility is not 
so poor as to prevent continued travel at a reduced speed, either back to 
school or to somP other place safer than the travelled portion of a high
way. And, even if it is unsafe to continue to travel, the excuse will not be 
available if it is feasible to remove the bus to the shoulder or some other 
place safer than the travelled portion of a highway. In short, the excuse 
of emergency will justify stopping a school bus on the highway in 
violation of the statute only if that is a safer course of action for the 
school pupils than any other reasonably available alternative. 

II 

You1· second question r:>iscs the issut• of whether the statutory lan
guage permitting the assumption that othl'r drivers will obey the law 
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provides an exception or l'Xcuse for striking an illegally stopped vehicle 
in a criminal pro~. ution for speeding· under §321.285, The Code, 1979. 
Section 321.2!15 is a "law-of-the-road" statute regulating the speed of 
motor vehicles by defining- speeding as a penal offense punishable as a 
misdemeanor under §321.482, The Code, 1979. 

The offense of speeding is defined in terms of both fixed and flexible 
speed limits. The first paragraph of s321.285 sets forth the flexible 
standards as follows: 

Any person driving a motor vehicle on a highway shall drive the same 
at a careful and prudent speed not gr<-ater than nor less than is reason
able and proper, having- due regard to the traffic, surfac2 and width of 
the highway and of any other conditions then existing, and no person 
shall drive any vehicle upon a highway at a speed greater than will 
permit him to bring it to a stop within the assured clear distance ahead, 
such driver having the right to assume, however, that all persons using 
said highway will observe the law. 

In recognition that pruper sp('ed i~ relative and requires a motorist 
to adapt his ratt• of speed to particular conditions, the first paragraph 
of the statute articulates the following two flexible standards for deter
mining excessive speed: 

( 1) a "reasonable and prop-er" speed; and 

(2) the ability to stop "within the assured clear distance ahead." 

An amendment in UJ35 added the final phras-e that "such driver having 
the right to assume, however, that all persons using said highway will 
observe the law." \h. 49, Acts of the 4l>th G.A. ( 1935). The amendment 
appears to he a codification of the l'ommon-law rule that a driver is 
permitted to assume that all others using the highways are acting law
fully. See Jelsman !'. English, 210 Iowa 1065, 321 N.W. 304 (1930); 
Ha1·tman 1'. Red Ball Co., 211 Iowa 64 233 N.W. 23 (1930). Such lan
guage appears to provide a statutory PXception or excuse 

Because the statute states that a vehiele must travel at a "reasonable 
and proper" spePd a H<i l>e able to stop in the "assured clear distance," 
it is plain that tlw statute desnibe~ t ,,.o independent standards. If either 
~tandard is violated, an offense under the statute is committed. The 1935 
amendment applies only to alleged violations under the second standard, 
namely, the assured clear distance test ("such driver" of the amendment 
refPrs only to the last anticedent. which is "person" of the assured clear 
distance rul£"). Sec Sfnfe 1'. 11'11/lnltls, 2~R Iowa 838, 28 N.W.2d 514 
( 1947) (in manslaug·hter prosecution for violation of "reasonable and 
proper" speed limit arising out of a car fatally striking a pedestrian, 
l'Out·t held it was not necessary to instruct as to the substance of the 
I !J35 amendment). Therefore, regardles~ of the effect of the amendment 
on the assured clear distance rule, a driver cannot avoid prosecution based 
11n lht• "n•tiSillltd>lt• and pn')H'r" sp••••d I'!'J.ndnl iu11 on I ht• gTolllldK t.hnt l.ht• 
ntnctHimt•nt providt•s nn t'X('('Ption or PX('Usl' f'ur ~trikinl( 1111 unlnwfully 
stopped Vt•hiele. 

The assured dear di~tan•·c standard of the statute is violated when a 
motorist operatl's his vehicle at such a speed that he strikes a reasonably 
discernible obje1·t which is stationary or moving· in the same direction 
m· which appears in his lane in time for the motorist to avoid a collision. 
Nolte 1'. ('a.~t·, 221 N.W.2d 7·11, 744 (lnva 1974). The rule stresses the 
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adjustment of speed to enablP avoidant'c' of collisions. As a speed regu
lation, the violation of the statute is t2ehnically not the collision itself 
but rather the operation of the vehicle at an excessive speed that results 
in a collision. Sec Stull' '· Cl"·afw<"HI, 8-l App. 125, 132, 82 N.E.2d 770, 
774 (1!148); Schroff 1'. f'a{I'!J ('oiiSfl'ltcfioll Coiii}JUIIJI, 87 Ohio App. 277 
286, H4 N.W.2d G41, G4G (1H50); ~ote, "Discernible Objects and Sudden 
Foreshortening: Judicial Gloss on th-e Ohio Assured-Clear-Distance
Ahead Statute," 3ii Unit'. of Ci1111. L. Rev. 449, 452 (1967). 

It could be argued that the 19:i5 amendment establishes an additional 
element that must be present in order to violate the "assured clear dis
tance" rule of the speeding· statute. Set· Note, "Statutory Violations -
Negligence Per Se?" 8 IJmkl' L Her. 110, 124 (!!l5!1); Cnztml States 
Electric CoiiiJmiiJI /' . • llcVay. 2:~2 Iowa 4G9, 472, 5 N.W.2d 817, 820 
( 1942) ("This amendment to the statute unmistakably shows the legis
lative intent that the right to assume compliance with the law on the part 
of others is to be considerc·d in determining whether the statute has been 
violated.") The Iowa Supreme Cou1 t, however, has not interpreted the 
1935 amendment as adding another element to the offense. See 8 Drake 
L. Ret•. at 12G. The amendment has l•een construed as allowing a finding 
of legal excuse for violation of the assured clear distance rule. 

The question remains whether the I !l:l5 amendment provides a legal 
excuse for an alleged second-prong· violation. Some Iowa Supreme Court 
authority suggests that it dues. In /\11111/s Tr11ck I.itu·.~ t'. Cotnmercial 
Freight Lines, 238 Iowa 135(i, ~!) ~.W.2d 204 (1!!47), the plaintiff's 
truck crested a rise only to discover defendants' temporarily immobilized 
vehicles obstructing traffic at the ba~e of the hill. Due to slippery condi
tions, the driver could not bring his vehicle to a halt and a collision 
ot·c·mTed. The defendants won a directed verdict on the ground that the 
plaintiff was contributorily nPgligent as a matter of law for failing to 
~top in the assured clear distance in violation of §321.285. The Supreme 
Court rever~ed. It held that since t!H• obstructing vehicles were illegally 
parked on the roadway, the driver might he able to show legal excuse 
under the 19:35 am2rHlment. The court observed that the driver "had a 
rig·ht to assume, until he know or >'lwuld have known otherwise, there 
would be no illegal obstructions on thP highway," 238 Iowa 1356, 1361, 
2D N.W.2d 204, 209. See also Ccllf, a/ States ElcctJ·ic Co. <'. McVay, 232 
Iowa 469, 5 ;'\/, \Y .2d 817 ( 1!! 12) (trial court 1 uling of contributory negli
gence as a matter of law for failUI'·2 to stop in the assured clear distance 
reversed where plaintiff collided with illegally unlig·hted farm wagon on 
highway surface). 

We have reservations concerning: the present viability of the Knaus 
decision. The apparent purpose of the 1935 amendment is to provide 
protection for a driver who reasonably believes the road ahead of him 
which he visibly observes as unobstructed will remain so because drivers 
are expected to obey the law. For example, if a driver on a through 
highway sees another vehicle approaching from an access road, the 
driver need not consider the presence of the other auto as a limitation 
on the assured clear distance ahead, for he may assume that the other 
driver will not enter the highway into his path. In other words, the 

amendment seems designed to absolve a motorist from liability when the 
apparently assured dear distanc·e unexpectedly becomes obstructed be
cause a motorist fails to observe traffic laws. See Note, "Enforcement 
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of the Reasonable and Proper Speed Limit," 41 Iowa L. Rev. 442, 447 
(1956). 

A strong case could be made, however, that before the excuse of the 
1935 amendment is triggered, there must first be a visually apparent 
assured clear distance that is cut off by the unlawful activity of another 
motorist. Such an approach would protect a motorist from events which 
could not reasonably be anticipated, while insuring that liability for 
violation of the statute turns on behavior of the accused, and not upon 
the serendipitous character of a road obstruction. 

For example, suppose A and B are both traveling at the same unduly 
high rate of speed along similar highways in equally dense fog. Both 
vehicles are traveling too fast to stop in the distance that the driver 
can visually identify as free from obstruction. Suddenly, A sees an 
illegally parked school bus in his path, is unable to stop, and a collision 
occurs. B comes upon a large boulder on the road, is unable to stop, 
and caroms off the rock into the path of an oncoming vehicle. The 
conduct of A and B is equally culpable, but if the illegal character of 
the parked school bus provided an excuse, only B's conduct would be 
subject to criminal prosecution. Such a result is arguably incongruous 
because the gravamen of the offense is traveling too fast given the 
weather and geographic features, not doing harm to certain kinds of 
vehicles or objects. 

Because of our doubts about the strength of the Knaus rationale, we 
think it is at least possible that the Iowa Supreme Court would not follow 
the case or would seek to distinguish situations like the present one on 
their facts. Regardless of the court's affinity to its precedents on that 
issue, however, the 1935 amendment does not provide an excuse for 
violating the "reasonable and proper" standard of §321.285. Whether a 
driver violates this standard of the speeding statute by traveling un
reasonably fast given poor visibility imposed by the weather would 
ordinarily be a question for the jury. 

III 

In summat y, the prohibition contained in §321.372 ( 1) against stopping 
a school bus with less than 300 feet of clear vision may be violated by 
stopping a bus in dense fog. Weathet· conditions such as fog, rain and 
snow may constitute an obstruction to clear vision within the meaning 
of the statute. In certain circumstances, however, a driver may be able to 
establish the legal excuse of sudden emergency. 

Section 321.285 includes two standards for determining excessive speed: 
I) reasonable and proper and ~) assured clear distance. The 1935 amend
ment providing that a driver has the rig·ht to assume other persons using 
the highway will observe the law provides a legal excuse under certain 
circumstances for persons charg·ed with violation of the assured clear 
distance standard, but will not provide an excuse for persons charged 
with violation of the reasonable and proper standard. 
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June 4, 1979 

GOVERNOR/ENERGY POLICY COUNCIL/GENERAL ASSEMBLY/ 
LEGISLATIVE COUNCIL: Energy Emergency Powers; Delegation of 
Powers; Legislative Veto of Governor's Emergency Proclamation. Iowa 
Const., Art. III, §1, Legislative Department, §1, 8, 15, 16, 17; Amend
ments 26 and 37; Chapter 17 A; §§93.7 ( 10), 93.8, Code of Iowa, 1979. 
Section 93.8, Iowa Code, 1979, granting energy emergency powers to 
the Governor and the Energy Policy Council, is constitutional except 
insofar as it allows revocation o;f an emergency proclamation by 
concurrent resolution of the General Assembly or by vote of the 
Legislative Council. (Osenbaugh to Gallagher, 6-4-79) #79-6-2 

James V. Gallagher, State Senato1·: Your opinion request of March 20, 
1979, asks two questions regarding the constitutionality of section 93.8, 
Iowa Code (1979), which provides emergency powers to the Governor 
in case of acute energy shortage. We are first asked to determine whether 
section 93.8 is constitutional as presently written. You also ask whether 
there would be any constitutional limitations on implementation of sec
tion 93.8. 

It is our opinion that section 93.8 is a constitutional grant of authority 
to the Energy Policy Council and the Governor, if the statute is properly 
construed and adequate procedural safeguards are provided. However, 
section 93.8 is unconstitutional to the extent that it grants veto power 
over a proclamation of emergency to the legislative branch by means 
other than enactment by statute. Additionally, various constitutional 
provisions will limit the authority granted by section 93.8. Thus our 
discussion of the constitutionality of the statute is an examination of the 
statute as written and not as it might be applied in a specific case. 

Section 93.8 delegates to the Governor broad authority to regulate 
energy use and supply; thes-e emergency powers are conditioned on a 
finding by both the Governor and the Energy Policy Council that "the 
health, safety, or welfare of the people of this state is threatened by an 
~&ctual or impending acute shortage of usable energy ... " This delegation 
of rule-making authority has potentially significant impact on the public 
and may be delegated to the executive branch only if there are adequate 
guidelines for its exercise and it otherwise comports with constitutional 
requirements. 

The Iowa Constitution, Article Ill, section 1, states: 

The powers of the government of Iowa shall be divided into three 
separate departments - the Legislative, the Executive, and the Judicial: 
and no person charged with the exercise of powers properly belonging to 
one of these departments shall exerri>·:! any function appertaining to 
either of the others, except in cases hereinafter expressly directed or 
permitted. 

The constitutional limitation on distribution of powers does not prevent 
the delegation of legislative functions if adequate limitations are im
posed on its exercise. The adequacy of the checks on exercise of the 
authority delegated hinges on the sufficiency of standards and pro
cedural safeguards and the necessity for delegation. Warren County v . 
.Judges of Filth Judic!al Dist1·ict, 243 N.W.2d 894, 900 (Iowa 1976). 

Section 93.8 contains two sets of general standards - one setting 
forth the facts required to issue a proclamation of emergency and the 
other listing the types of powers the Governor may exercise pursuant 
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to the proclamation of emergency. The generality of statutory standards 
does not pt•r se render the dele~ation um·oustitutioual but does make it 
susceptible to challenge. lV11rre11 Couuty 1'. Juclgt•H of l<'iftlt Judicial 
District, 243 N.W.2d 894, 900 (Iowa 1!176). 

·section 93.8, Iowa Code (1979), authorizes the Energy Policy Council 
to recommend that the Governor declare an emergency if the Council 
"determines the health, safety, or welfare of the people of this state is 
threatened by an actual or impending acute shortage of usable energy 
... " The Governor may then issue "a proclamation of emergency." "The 
proclamation shall state the facts relied upon and the reasons for the 
proclamation." Section 93.8 provides r.dequate standards for this dele
gation of authority to declare an emergency if construed in light of its 
purpose, which is to determine W~<:!n an emergency requires that the 
Governor be authorized to take extraordinary measures to curtail energy 
use and to regulate its supply. The first clause requires the Council to 
determine that ( 1) there is "an actual or impending acute shortage of 
usable energy" and (2) this shortage tlireatens the public health, safety, 
or welfare. Furthermore, the statute is entitled "Emergency powers" 
and requires the Governor to issue a "proclamation of emergency" before 
the Governor may exercise the powers delegated. 

In seeking a meaning of a law the entire act should be considered and 
each section construed together. The subject matter, reason, consequence 
and spirit of an enactment must be considered, as well as the words used. 

Matter of Estate of Blevin, 236 N.W.2d 366,369 (Iowa 1976). Constru
ing these terms in their ordinary meaning, as defined in Webster's New 
Twentieth Century Dictionary (Unabridged Section Ed., 1971), "emer
gency" is "a sudden or unexpected occurrence or combination of occur
rences demanding prompt action; urgent necessity ... ", "acute" means 
"critical; crucial", and "threaten" means "to be a menacing indication 
of (something dangerous, evil, etc.)" or "to be a source of danger, harm, 
etc., to." See also, Young v. Hendricks, 226 Iowa 211, 216, 283 N.W.2d 
895, 898 (1939); Golden v. Springer, 238 N.W.2d 314, 321 (Iowa 1976) 
(sudden emergency defense). 

Construing the statute as a whole and in such a way as to avoid 
constitutional objection, the Energy Policy Council and the Governor 
must find that the energy shortage critically threatens the public welfare 
to such a degree as to create an urgent nec-essity for measures to be 
taken by the Governor. So constru-ed, the statute provides adequate 
standards for the issuanc·e of the proclamation of emergency in light of 
judicial recognition of propriety of greater discretion where, as here, 
there is a need for expertise in a matter of great public welfare in an 
area of very complex governmental and economic conditions and detailed 
legislation could not provide needed flexibility. Warren County v. Judges, 
~43 N.W.2d at !)00; Gmnt v. Fritz. 201 N.W.2d 188, 192 (Iowa 1972). 
As stated in FEA v. Algonquin SNG, Inc., 426 U.S. 548, 569-69 (1976), 
upholding Presidential imposition of license fees on petroleum imports 
under statute authorizing the President to act to the extent "he deems 
necessary to adjust the imports of such article ... so that such imports 
will not threaten to impair the national E·ecurity", "[n]ecessity ... fixes 
a point beyond which it is unreasonable and impracticable to compel 
Congress to prescribe detailed rules . . . "' 

' This case is not fully apposite here since the United States Constitution 
contains no specific limitation on distribution of powers as found in 
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Subsections (1) to ( 5) of Section 93.8 list the emergency powers of 
the Governor. These powers are authorized only if there is a finding of 

emergency as described above. The great public need as found by the 
emergency proclamation and the impossibility of advance legislative 
action which would be appropriately tailored to the needs in an actual 
energy emergency arc compelling arguments for the necessity of this 
delegation. Since th-e delegation is based on necessity, the Governor's 
regulations pursuant thereto must be reasonably necessary to avert the 
acute threat to the public health, safety, or welfare of the public. Other 
standards appear in the statute; for example, the Governor may regulate 
the operating laws of energy consuming instrumentalities but only to the 
extent the regulation is not itself haza1·dous or detrimental to the public 
welfare. Section 93.8 ( 1). By listing certain actions the Governor may 
take, the legislature impliedly ·excluded authority to take other actions 
since " ... the express mention of one thing implies the exclusion of 
others." Lynch v. Bogenrief, 237 N.W.2d 793, 796 (Iowa 1976); Lenertz 
v. Municipal Court of City of Davenport, 219 N.W.2d 513, 516 (Iowa 
1974). The Governor's authority to enact rules pursuant to the emer
gency proclamation is derived from, and limited by, section 93.8. 

The legislative act is the charter of the administrative action beyond 
the authority conferred by the statute is ultra vires. Although an 
administrative regulation must be consistent with the constitution, this 
alone is not enough. It must also be authorized by the statute creating 
the agency. 

Iowa Department of Revenue 11. Iowa Merit Employment Commission, 
243 N.W.2d 610, 615 (Iowa 1976), quoting lA Sutherland, Statutory 
Construction, §31.02, at 354-355 (Sands 4th ed. 1972). 

Given the lack of detailed standards in section 93.8 and the signifi
cance of the potential impact on members of the public, the validity of the 
delegation will depend on "whether the procedure established for the 
exercise of power furnishes adequate safeguards for those affected by 
the administrative action." Iron Wo1·kers Local No. 67 v. Hart, 191 
N.W.2d 758, 772 (Iowa 1971); See, Elk Run Telephone Co. v. General 
Telephone Co., 160 N.W.2d 311, 317 (Iowa 1968); Note, Safeguards, 
Standards, and Necessity: Permissible Parameters for legislative Dele
yations in Iowa, 58 Iowa L.Rev. 974 (1973). 

The statute does not expressly provide procedural safeguards. Indeed, 
section 93.7 (10) specifies that "Rules promulgated by the Governor pur
suant to a proclamation issued under the provisions of section 93.8 shall 
not be subject to review or a public hearing as required by this subsection 
[which refers to Chapter 17A)." See also, 17A.2(1). 

While Chapter 17 A's rulemaking proeedures and judicial review provi
sions do not apply to rules issued by the Governor, we find adequate 
procedural safeguards in the applicability of Chapter 17 A to the Energy 
Policy Council's actions under section 93.8, the requirement that the 
Governor state the facts and reasons relied on in issuing the proclamation 

(Footnote Cont'd) 

Article III, section 1, of the Iowa Constitution, and the statute further 
listed specific factors for the President to consider. 
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of emergency, and the availability of judicial review of the Governor's 
actions by common law writ. 

A finding of emergency by the Energy Policy Council is a prerequisite 
to the use of the emergency powers; the Council is also authorized to 
recommend actions to the Governor. The Energy Policy Council is an 
"agency" to which Chapter 17 A applies. Section 17 A.2 (1). The statute 
provides for Council action by "resolution." Section 93.8. Even if the pro
vision for action by resolution exempts the Council's emergency finding 
and recommended actions from Chapter 17 A's rulemaking requirements 
(Cf. section 17A.1(2)), the Administrative Procedure Act does impose 
significant procedural safeguards. The rulemaking procedures would 
apply to any rules promulgated by the Council pursuant to the Governor's 
delegation under section 93.8 ( 4) or to any general policies, or plans, 
or proposed rules developed by the Council in advance for implementation 
in emergencies generally. Additionally, all Council actions are "agency 
action" subject to judicial review under section 17 A.19. See 17 A.2 (9). 
As preliminary or intermediate action, the Council's resolution would 
presumably be immediately reviewable to test whether it was in excess 
of statut~ry authority, unconstitutional, or unreasonable. Section 17 A.19 
(1), ( 8). While Section 93.8 does not specifically provide that the Council 
give findings or reasons for its actions, such requirement could be implied 
in order to insure adequate judicial review under Erb v. Iowa State Board 
of P1tblic Instruction, 216 N.W.2d 339, 342 (Iowa 1974). Chapter 28A 
would require that the Council's actions be taken in open meeting upon 
reasonable notice to the public. Additionally, Chapter 17 A would provide 
procedural safeguards in adjudicative proceedings resulting from appli
cation of the gubernatorial rules if the Governor delegated such authority 
to the Council. 

The requirements of a Council finding of emergency and of findings 
and reasons by the Governor provide checks on the Governor's power 
to declare an emerg·ency. Although the Governor is not subject to AP A 
requirements, his actio11~ would he subjet·t to judicial review under the 
extraordinary writs. Sfcrli11y l'. Co11sfrlllfi11, 287 U.S. 378 (1932). Thus 
some procedu1·al safe~-:uards exist to limit the powers delegated. However, 
given the breadth of power granted, it should he noted that the Council 
and the Governor can provide greater procedural safeguards than those 
minimal safeguards required by law. Such self-imposed procedural pro
tections would apparently be considered in determining whether there is 
an undue delegation of power. Cf., Iron Workers Local No. 67 v. Hart, 
191 N .W.2d 758, 772-72 (Iowa 1!l71). If the Governor and the Council 
follow appropriate procedures, provide appropriate findings and reasons 
to support the proclamation of emergency, and promulgate rules within 
the authority as granted, we 11€lieve the delegation of authority to the 
Council and the Governor is valid. 

Section 93.8 allows a concurrent resolution of the General Assembly 
or majority vote of the Legislative Council to revoke the proclamation 
of emergency. Upon such revocation, "any functions being performed 
pursuant to the Govemor's proclamation shall cease immediately." Sec
tion 93.8. The effect of the revocation i~; thus to repeal any rules promul
gated by the Governor or the Energy Policy Council and to terminate 
any other emergency powers provided by the statute. Thus the revocation 
of the emergency proclamation operates to repeal rules which have the 
force of law. 
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A previous opinion from this Office concluded that a proposed statute 
providing for repeal of administrative rules by concurrent or joint reso
lution, rather than by law, would violate Article III, §§1, 16, and 17 of 
the Constitution of the State of Iowa. 1967-68 O.A.G. 78 (Turner to 
Bailey). It was there concluded that such repeal of administrative rules 
would effectively repeal or amend a statute othe1· than by enactment of a 
law subject to the Governor's veto in violation of Article III, §§1, 16, and 
17. Since the administration of laws is an executive function and review 
of administrative rules is a judicial function, the opinion concluded that 
legislative repeal by resolution would violate the distribution of powers 
clause, Art. III, §1. 

As stated in Kno1r t-. Beardsleu. 240 Iowa 828, 848, 38 N.W.2d 236 
(1940) (dicta)," ... a legislature can act only by bills which it adopts as 
statutory laws." Otherwise the legislature could circumvent such consti
tutional limitations on its power as the quorum requirement, Art. III, §8, 
requirements for passage of bills, Art. III, §§15, 17, or the executive 
veto power, Art. III, §16. A statute which provides for future resolutions 
to suspend the operation of the statute violates these state constitutional 
provisions. Opinion of the Justices to the Senate, 376 N.E.2d 1217, 1228-
1224 (Mass. 1978). 

The revocation power operates as a condition subsequent to terminate 
the Governor's rulemaking power and the rules promulgated thereunder. 
It therefore significantly differs from devices often called "legislative 
vetoes" which delay or prevent the effectivenss of administrative rules 
upon legislative resolution. See, e.g., >3ction 17 A.8 (9). Such devices 
operate as conditions precedent to the ;!ffectiveness of administrative 
rules and do not have the -effect of invalidating regulations which have 
already assumed the force of law. While one closely divided federal court 
has held such "Congressional vetoes" constitutional, the court emphasized 
that the President's recommendations had never had the force of law 
and that private rights ~re not affected since the status quo was 
retained as a result of the veto. Atkins v. United States, 556 F.2d 1028, 
1057-1071 (Ct.Cl. 1977) (Congressional veto of President's judicial salary 
adjustment recommendations) . ' 

Since the legislative resolution here repeals a condition for the exercise 
of authority, it is not direct review of the actual rules themselves. Also 
the initial power to declare an emergency would be an appropriate legis
lative function. These factors would weigh toward the validity of the 
revocation procedure. However, examining section 93.8 in the abstract, 
it is our opinion that the joint resolution procedure is constitutionally 
defective. 

The provision for revocation of the veto by the Legislative Council 
when the General Assembly is not in session is further invalid as an 
unlawful delegation of power. The Legislative Council does not itself 

' The legislative article of the Iowa Constitution differs from that in the 
United States Constitution. Commentators are divided on the constitu
tionality of the Congressional veto and the courts have generally avoided 
the issue. See, Buckley v. Valeo, 424 U.S. 1, 257, 282-286 (1976) (decided 
on another ground) (concurring opinion of White, J.); Clark v. Valeo, 
559 F.2d 642 (D.C. Cir. 1977) (issue not ripe), cert. den., sub nom 
Clark v .. Kimmick, ____ U.S. _____ , 92 S.Ct. 2667; McCorkle v. United 
States, 559 F.2d 1258 (4 Cir. 1977). 
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have legislative authority since that is vested in the General Assembly. 
Iowa Constitution, Art. III, Legislative Department, §1. Conduct of 
legislative business by the Council would violate the quorum and passage 
of bills clauses, Art. III, §§1, 15, and 17. Allowing twenty legislators, ten 
from each house, to exercise the power of the legislature would violate 
the one-person-one-vote principle embodied in Amendment 26 to the Iowa 
Constitution (amending Art. Ill, §34) See, Bunn and Gallagher, Legisla
tive Committee Review of Adntinistrative Rules in Wisconsin, 1977 Wis. 
L. Rev. 935, 973. 

Delegation of the revocation power to the Legislative Council is also 
invalid because no standards or safeguards are provided. See, Warren 
County v. Judges of Fifth Judicial District, 243 N.W.2d 894, 895 (Iowa 
1976), holding that the same principles for testing delegation to the 
executive branch apply to delegations to the judicial branch. The complete 
absence of standards for revoking th.e emergency proclamation would 
allow the Legislative Council to in effect repeal the statute. 

Even if the legislature could constitutionally vest authority to revoke 
an emergency proclamation in an administrative agency, legislative offi
cers can not exercise an executive function. In re Opinion of Justices to 
the Governor, 341 N.E.2d 254, 257 (1976); Anderson v. Lamm, 579 P.2d 
620, 626-629 (Colo 1978) (requirement of legislative committee approval 

of expenditure of funds unconstitutional). 

Whether the invalidity of the revoeution procedure renders the entire 
statute unconstitutional is a dose qu-estion. The test of separability is 
legislative intent. 

It is a recognized principle that the objectionable part of a statute 
may alone be voided when the remaining portion is complete and enforce
able by itself and when it appears the legislature intended the remainder 
to stand even if a part was invalid. 

State v. Books, 225 N .W .2d 322, 425 (Iowa 1975). As stated in State v. 
Monroe, 236 N.W.2d 24, 35 (Iowa 1975), quoting approvingly from 82 
C.J .S. Statutes §93, pages 154-155: 

A statute may be unconstitutional in part and yet be sustained with 
the offending part omitted, if the paramount intent or chief purpose 
will not be destroyed thereby, or the legislative purpose not substantially 
affected or impaired, if the statute is still capable of fulfilling the appar
ent legislative intent, or if the remaining portions are sufficient to 
accomplish the legislative purpose d-educible from the entire act, con
strued in the light of contemporary events. 

Neither Chapter 93 as published in the Code nor Chapter 1113, Acts 
of the Sixty-fifth G-eneral Assembly, contains a separability clause. 
"When there is no such clause, the prewmption is that the statute was 
meant to stand or fall in its entirety." Motor Club of Iowa v. Department 
of Transportation, 251 N.W.2d 510, 5Hl (Iowa 1977); State v. Books, 225 
N.W.2d 322, 325 (Iowa 1975). In Jllotur Club, the administrative rules in 
question were found to be interdependent since the invalid provisions 
were conditions precedent to the remaining provisions and there was 
legislative history that the commission harl previously refused to pass 
the resolution Without the invalid conditions. However, "The presumption 
against separability in ab~ence of a separability clause is a weak one." 
2 Sutherland, Statutory Construction §44.09, p. 353. "In all cases, the 
determining factor is legislative int-2nt." State v. Books, 225 N.W.2d at 
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325, finding such presumption overcome where the amendment to a long
standing enactment was invalid and the effect of total invalidation would 
be to have no regulation covering g·ifts to public officials. 

The critieal question is whether the• lt>gislature would have enacted 
section 93.8 without the procedure for 1 evocation by concurrent resolution 
of the General Assembly or by majority vote of the Legislative Council. 
Since section 93.8 has the single objective of providing emergency powers 
to the Governor, the invalid part c::mnct be separated if the provisions 
in section 93.8 are "connected and dependent upon each other so that if 
you reject the unconstitutional part you destroy the legislative intent 
... "Smith v. Thompson, 219 Iowa 888, 258 N.W. 190, 196 (1934). The 
revocation provision limits the authority delegated to the Governor by 
providing a means for terminating this authority under an emergency 
proclamation. The effect of invalidating the revocation procedure would 
not terminate the power of the legislature to revoke an emergency 
proclamation, but such revocation would require enactment of a statute 
subject to executive veto. Art. III, §1(i. The same session of the General 
Assembly which enacted section 93.8 also proposed Amendment 37 to the 
Iowa Constitution to provide a method by which the General Assembly 
can convene itself into special session by a call of two-thirds of its 
members. Amendment 37 provides a constitutional procedure by which 
the legislature may limit the Governor's authority whether or not it is 
in regular session. 

One federal court has found ·•congressional veto" provisions insepara
ble from the remainder of the statute . . HcCorkle v. United States, 559 
F.2d 1258, 1261-62 ( 4 Cir. 1977), denied plaintiff federal employee's 
challenge to the one-house veto of the President's salar·y recommendations 
because the veto clau~e was not separable. The Court stated: 

"When the questioned clause restricts a power granted by the legisla
ture, the case against severance is strong. Otherwise, the scope of the 
power would be enlarged beyond the legislature's intent. See Davis v. 
Wallace, 257 U.S. 478, 484, 42 S.Ct. 164, 66 L.Ed. 325 (1922). 2 C.D. 
Sands, Statutes and Statutory Construction, §44.13, (4th ed. 1973). 

In reaching its decision that the statute was not severable so that 
voiding the one-house veto would also void the Presidential power, how
ever, the Court emphasized legislative history which established that 
Congress would not have delegated the authority to the President in the 
absence of the one-house veto provision. On the other hand, the United 
States Supreme Court in Huckley v. Valeo, 424 U.S. 1 (1976), and the 
D.C. 91rcuit Court of Appeals i~ Clark v. Valeo, 559 F.2d 642 (D.C. Cir. 
1977), declined to reach the con~itutional question even though this left 
the agencies in question free to exercise the delegated authority -
implying that the constitutionality of the Congressional veto was not 
necessary to the validity of the delegation. See also, dissent of Shelton, 
J., in Atkins v. United States, 556 F.2d at 1075, 1082-1089, finding veto 
clause severable. Again McCorkle involved a Congressional veto of Presi
dential recommendations before they went into effect. The veto in section 
93.8 is a check on power already granted rather than a precondition to 
that power. In McCorkle, the veto would cause prior salaries to remain 
in effect; here a legislative veto would repeal existing rules. If the 
legislative veto paragraph of section 93.8 is not separable, the legislative 
purpose of prevention of public injury due to an energy emergency 
would be totally frustrated. 
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While severing the revocation procedure would remove a procedure 
by which the Governor's power is limited, we do not believe that the 
increased power delegated to the Governor by severing this paragraph is 
sufficiently great to hold that the legislature would not have enacted 
the statute without the invalid provisions. Cf., State v. Monroe, 236 
N.W.2d 24, 36 (Iowa 1975). Absent the last paragraph of section 93.8, 
the legislature could repeal a proclamation of emergency by enactment 
of a statute subject to executive veto. The legislature could do so either 
in regular session or by calling a special session by request of two-thirds 
of the members of each House. Amendment 37, Iowa Constitution. We 
would conclude that the revocation procedure is not so interdependent 
with the other provisions of the statute as to render the entire statute 
unconstitutional. We therefore conclude that the Governor and the Ener
gy Policy Council may constitutionally exercise the authority granted by 
section 93.8. 

Section 93.8 does not on its face constitute a taking of property without 
just compensation. Iowa Const., Art. I, §18. Since a precondition to the 
power to curtail energy use is a finding by both the Energy Policy Coun
cil and the Governor of an acute energy shortage threatening the public 
welfare, the regulations authorized are within the State's police power. 
It is clear that property rights or the right to pursue a business are not 
absolute but are instead subject to reasonable regulation and prohibition 
within the lawful exercise of the police power. Wovdb1try County Soil 
Conservation Dist. v. Ortner. N.W.2d (Iowa 1979); Iowa Depart
ment of Transportation v. Xebraska-/owa Supply, 272 N.W.2d 6, 13 
(Iowa 1978); Benschvetrr v. Hakes, 232 Iowa 1354, 1361-62, 8 N.W.2d 
481, 485-86 (1943); City of Des Moines 1•. Manhattan Oil Co., 193 Iowa 
1096, 184 N.W. 823, 826-829 ( 1921). In order for the statute in its appli
cation to constitute a "taking" or be an invalid exercise of the police 
power, the individual would bear the burden of proving that the regula
tion in question bore no substantial relationship to public safety or public 
welfare and that its application to the individual was unreasonable and 
arbitrary. /own IJqmrfllleuf of Trausporfafion ''· Nt·bmHka-lowa Supply, 
272 N.W.2d 6, 13 (Iowa 1978). 

The U.S. Constitution Amendment XIV, ~1. provides that no state 
shall deny to any person the equal protection of the laws. See also ART. 
I, §6, Iowa Constitution. The equal protection clause restricts those 
classifications which a state may create in the course of its regulatory 
functions. If the classification is not baE.ed upon sex, race, alienage, or 
national origin and dces not impair fundamental rights, it is valid if 
rationally related to a legitimate state interest and not patently arbitrary. 
1\reft v. Fishn Aviation, Inc., 264 N.W.2d 297,301 (Iowa 1978); Lunday 
t'. Vogelmann, 213 N.W.2d 904, 907 (Iowa 1973). The validity of rules 
promulgated under section 93.8 under the equal protection clause would 
be measured by this test. 

The Fourteenth Amendment and Iowa Const., ART. I, §9, prohibit a 
state from depriving any person of life, liberty or property without due 
process of law. Due process is flexible, calling for those procedural pro
tections which the situation demands. Patten v. Patrick, 276 N.W.2d 390, 
396 (Iowa 1979). Generally, the procedural safeguards required by due 
process are determined by the private interest that will be affected. The 
risk of erroneous deprivation of that interest, the probable value of any 
additional or substitut:! procedural safeguards, and the state's interest 
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in more summary action. Patten u. Patrick, 276 N.W.2d at 394. This test 
demands a case-by-case analysis to determine whether section 93.8 as 
applied affords adequate procedural due process. 

Although due process like equal protection reaches legislative classifi
cations, in those situations where commercial activity is regulated and 
neither suspect criteria nor fundamental right is involved, due process 
is violated only when the classification is arbitrary and without founda
tion in public policy, its means are unrelated to its objectives, or the 
distinction drawn is invidious and lacks a rational basis incapable of 
justification under any conceivable set of facts. Hames Mobile Homes, 
Inc., v. Sellers, 343 F.Supp. 12, 13 (N.D. Iowa 1972). 

The due process clause also prohibits statutory language which is so 
vague that its terms do not convey sufficiently definite warning as to 
that conduct prescribed by the statute, measured by common understand
ing or practice. Pottan•attamic C"J!lllf!J v. Iowa Department etc., 272 
N.W.2d 448, 452 (Iowa 1978); Mils<tp u. Cedar Rapids Civil Service Com
mission, 249 N.W.2d 679, 684 (Iowa 1977). Under the Pottawattamie and 
Milsap test, we cannot conclude that section 93.8 is so vague as to offend 
due process. 

For the reasons stated above, it is our conclusion that section 93.8, 
with the exception of the last paragraph, is constitutional. We have also 
attempted to describe certain constitutional limitations on the exercise 
of the powers granted, as requested by your letter. 

June 7, 1!179 

MUNICIPALITIES: Civil Service - Section 400.11, the Code, 1979. 
Preference shall be given to those on eligibility lists for temporary 
service. (Blumberg to Walter, State Representative, 6-7-79) #79-6-3(L) 

June !l, 1979 

APPLICATION OF SECTION 334.13 TO LOSS OF COUNTY TREAS
URER'S FUND: Sections 64.2, 64.10, 334.13-26, Code of Iowa, 1979. 
Losses from robbery in a county treasurer's office in excess of the 
amount of the treasurer's bond of $25,000 are covered by 334.13. Losses 
less than $25,000 not covered by insurance are to be recovered from 
the treasurer's surety or borne by the county. (Hagen to Johnson, 
State Auditor, 6-8-79) #79-6-4 (LJ 

June 8, 1979 

COUNTIES: Incompatibility of Offices - Chapter 173, Sections 332.3 
(23), 336.2(7), 347.13, 347.14(13) and 347.27, the Code, 1979. A member 
of a board of supervisors may not simultaneously be a member of a 
county hospital board or a county fair board. A member of a board of 
supervisors may be a member of the State Fair Board. The doctrine 
of incompatibility of offices is not an obstacle to an assistant county 
attorney representing a local school district, but such representation 
may raise several ethical problems under the Code of Professional 
Responsibility. (Appel and Blumberg to Arends, Assistant Humboldt 
County Attorney, 6-8-79) #79-6-5 (LJ 

June !l, 1979 

MENTAL HEALTH: Role of county attorney under Chapter 229, Code 
of Iowa. §§229.6-8, 229.12, 229.21, 229.50-53, 333.2. Chapter 229, Code 
of Iowa, does not permit the county attorney to screen applications 
for orders of involuntary hospitalization prior to the time of filing 



203 

with the clerk of court. The Code of Iowa does not charge the county 
attorney with the duty of presenting evidence in support of the involun
tary commitment of a substance abuser. (Fortney to Wickey, Assistant 
Woodbury County Attorney, 6-8-79) #79-6-6 (L) 

June 11, 1979 

MUNICIPALITIES: Platting - §§409.1, 409.8, 409.9, 409.1, 409.31, and 
409.45, the Code, 1979. An owner of land or parcels of land of forty 
acres or less, and an owner of land of any size within a city or within 
two miles of a city pursuant to §409.14, who subdivides the land into 
three or more parts shall have a plat made and filed before the 
subdivided land can be sold. (Blumberg to Howell, State Representative, 
6-11-79) #79-6-7 

The Honorable Rollin K. Hou.'cll, State Representative: We have your 
opinion request of May 9, 1979, regarding subdivisions. You ask at what 
point land that is subdivided must be surveyed, platted, and that plat 
filed with the county. 

Section 409.1, the Code, 1979, provides: 

Every proprietor of any tract or parcel of land of forty acres or less 
or of more than forty acres if divided into parcels any of which are less 
than forty acres and every proprietor of any tract or parcel of land of 
any size located within a city or within two miles of a city subject to 
the provisions of section 409.14, who shall subdivide the same into three 
or moTe parts, shall cause a registered land surveyor's plat of such 
subdivision, with references to known or permanent monuments, to be 
made by a registered land surveyor holding a certificate issued under 
the provisions of Chapter 114, giving the bearing and distance from some 
corner of tl:e subdivision to some corner of the congressional division of 
which it is a part, which shall accurately describe all the subdivisions 
thereof, numbering the same by progressive numbers, giving their dimen
sions by length and breadth, and the breadth and courses of all the 
streets and alleys established therein. [Emphasis added]. 

Pursuant to this ~ection an owner of land of forty acres or less or of 
land that has been divided into parcels of forty acres or less and an 
owner of land in a city who subdivides the land or parcels into three 
or more parts shall have a plat made of the subdivision. 

Section 409.8 requires each plat to be accompanied by a correct descrip
tion of the subdivided land. An abstract of title and a title opinion is 
required by ~409.9. Section 409.1~ provides that the signed and acknowl
edged plat and the titJ.e opinion, together with the certificates of the 
county clerk, recorder and treasurer, and the affidavit and bond, if any, 
along with the certificate of approval of the local governing body shall 
be entered of record in the office of the county recorder and the county 
auditor and assessor. The plat is not valid until it is so filed. The techni
cal requirements of the plat are found in §409.31. Finally, §409.45 
provides that any person who sells, offers for sale, or leases any lots in 
any city or addition to any city before the plat has been acknowledged 
and recorded shall forfeit and pay fifty dollars for each lot or part of 
each lot so disposed of. 

In summary then, when an owner of land or parcels of land of forty 
acres or less or an owner of land of any size within a city or within two 
miles of a city pursuant to §409.14, subdivides the land into three or more 
parts, a plat must be made and filed before that land can be sold. If the 
land is within a city pursuant to §409.14, the plats may have to conform 
to that city's requirements. 
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June 11, 1979 

MENTAL RETARDATION: Sterilization of mentally retarded minor 
with parental consent. Fourteenth Amendment to the Constitution of 
the United States; Social Security Act; Chapter 145, Code of Iowa; 
Chapter 77, Acts of the 67th General Assembly. Given the fundamental 
nature of the right to procreate and the intrusive and irreversible 
nature of sterilization, a parent does not have the authority to consent 
to the sterilization of a mentally retarded child. A district court lacks 
the requisite jurisdiction to approve an application for sterilization. 
(Fortney to Yenger, 6-11-79) #79-6-8 

The Honorable Sue Y enger, State Senator: You inquired as to whether 
it is legal to perform a sterilization upon a 15-year-old girl who is 
mentally retarded if the parents of the girl give their consent to the 
procedure. It is our opinion that performing such a procedure would be 
improper. 

The last pronouncement from the United States Supreme Court on the 
issue of sterilization occurred in 1942. Skinner v. Oklahoma, 316 U. S. 
535, 62 S. Ct. 1110, 86 L. Ed. 1655, invalidated a state statute which 
authorized the compulsory sterilization of "habitual criminals" who had 
been convicted of crimes such as larceny, but not those convicted of 
embezzlement. In holding that the statute violated the Equal Protection 
Clause of the Fourteenth Amendment, the Court stated: 

We are dealing here with legislation which involves one of the basic 
civil rights of man. Marriage and procreation are fundamental to the 
very existence and survival of the race. The power to sterilize, if exer
cised, may have subtle, far-reaching and devastating effects. In evil or 
reckless hands, it can cause races or types which are inimical to the 
dominant group to wither and disappear. There is no redemption for the 
individual whom the law touches. Any experiment which the State con
ducts is to his ineparable injury. He is forever deprived of a basic 
liberty. 31G U.S. 535, 541. 

If it was not e~tablished before, Rue 1'. Wade, 410 U. S. 113, 93 S. Ct. 
705, 35 L. Ed. 2d 147 (1973) elearly demonstrated that procreation 
is a fundamental right which is not to be infringed in the absence of a 
compelling state interest unobtainable by less intrusive means. Even 
when the Court held that it is not a violation of the Social Security Act 
to deny public monies for abortions, it reiterated the concept that the 
decision to procure an abortion is a private one. Beal v. Doe, 432 U. S. 
438, 97 S. Ct. 2366, 53 L. Ed. 2d 464 ( 1977). 

The courts have not treated minors in a manner different from adults 
when the fundamental right of procreation was involved. In 1977, the 
Supreme Court held that minors have a constitutional right to purchase 
non-prescription contraceptives. Carey v. Population Services Interna
tional, 431 U. S. 678, 97 S. Ct. 2010, 52 L. Ed. 2d 675 (1977). In the 
area of a minor's right to seek an abortion, the Supreme Court has 
barred the states from requiring parental consent or from giving parents 
a right to veto their child's decision. Planned Parenthood v. Danforth, 
428 U. S. 106, 96 S. Ct. 2868, 49 L. Ed. 2d 826 (1976). 

Turning to the area of sterilization of a minor, we must bear in mind 
that we are dealing with a fundamental constitutional right which ex
tends to both minors and adults. Ruby v. Massey, 452 F. Supp. 361 
(D. C. Conn. 1978) dealt with a situation in which the parents of three 
minors sought to have their respective children sterilized. The doctor 
and hospital had refused, even though they conceded the girls were 
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severely mentally retarded and that the procedures were "medically 
indicated." All three girls had limited communication skills, could not 
reasonably be expected to cope with pregnancy or childbirth, could not 
reasonably be exp:)cted to successfully use contraceptives, had an inability 
to care for their hygenic needs and would likely require custodial care. 
The hospital and medical staff had refus·2d to participate based on the 
belief that the parents could not validly consent to the procedure. The 
court held that the parents were not capable of consenting to the steriliza
tion procedure. In reaching this decision, the court relied on the abortion 
and eontraceptive cases cited above. In a!'cord with Ruby is the decision 
in L. t'. H., 325 N. E. 2d 501 <Ind. App. 1975), cert. denied 425 U. S. 
!136, 96 S. Ct. 16(i!'J, 48 L. Ed. 2d 178 (1976). 

In Wyatt u. Aderholt, 368 F. Supp. 1382 (M.D. Ala. 1974), the court 
struck down as violative of due process a state statute which permitted 
mentally retarded inmates of a state facility to be sterilized upon the 
decision of the superintendent or his assistant. The court stated that 
"the sterilization vel non of mentally retarded inmates cannot be left 
to the unfettered discretion of any two officials or individuals. Further
more, the statute contains no provision for notice, hearing or any other 
procedural safeguards." Wyatt, at p. 1383. The situation raised in your 
question poses the same problems. The decision of the minor's parents 
is made with no protection accorded to the fundamental rights of the 
minor. She is given no notice of the procedure. She is afforded no hearing. 
She is permitted no input in the d2cision-making. 

Based on the decisions of the Unit.2d States Supreme Court regarding 
abortion and contraception, and with due consideration given to the lower 
court decisions which are directly on point, it is our opinion that a parent 
cannot consent to the sterilization of a mentally retarded minor child. 

While you did not raise the question in your letter, we believe it would 
be useful to discuss the issue of whether the parent in question can seek 
authorization from a state district court. The district court in Iowa is a 
court of original, general jurisdiction. See §602.1, Code of Iowa. However, 
there is no provision of the Code which specifically confers upon the dis
trict court any role in a sterilization decision. Iowa at one time had a 
statute creating a sterilization procedure, formerly Chapter 145 of the 
Code, but this statute was repealed as of July 1, 1977. Chapter 77, Acts of 
the 67th G.A. (1977). It is the viewpoint in the majority of states that 
a district court does not have the jurisdiction to entertain an application 
for an order authorizing sterilization in the absence of a specific statute. 
The majority's view can best be summarized as follows: 

An order for the compulsory sterilization of a mental defecl;ive, what
ever may be the merits of the particular case, irreversibly denies to that 
human being the fundamental right to bear or beget children and thus 
is too awesome a power to be inferred from general statutory provisions, 
but rather should only be conferred by specific statutory authority which 
provides guidelines and adequate legal safeguards determined by the 
people's elected representatives to he necessary after full consideration 
of the constitutional rights of the individual and the general welfare 
of the people. 74 A. L. R. 3d 1213. 

This view has l>een enunciated and adopted by most courts dealing with 
the issue. Guardianship of Kemp, 43 Cal. App. 3d 758, 118 Cal. Rptr. 64 
(1974); In Interest of R., 515 S. W. 2d 467 (Mo. 1974); Wade v. Bethes
da Hospital, 337 F. Supp. 671, 61 Ohio Ops. 2d 147 (D. C. Ohio 1971), 
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motion for rehearing denied 356 F. Supp. 380, 70 Ohio Ops. 2d 218 (D. C. 
Ohio 1971); Frazier t'. Levi, 4·10 S. W. 2d 393 (Tex. Civ. App., 1969). The 
majority of courts faced with a request for an order authorizing steriliza
tion without personal consent declined to reach the merits on the grounds 
of lack of subject matter jurisdiction. These courts ruled that they lacked 
jurisdiction under thtdr general equity powers. In order to rule on this 
issue the courts required specific statutory authority. 

Given the fundamental nature of the rights involved, coupled with the 
fact that the Iowa Legislature's most reeent action in this area was to 
repeal the state's eugenic statute, it is our opinion that the district court 
lacks the requisite jurisdiction to approve an application for sterilization. 

It should be emphasized that this opinion deals solely with the issue 
of sterilization. The discussion revolves around a procedure which is both 
intrusive to an extreme degree and irreversible. Such extreme interfer
ence with the mentally retarded minor's fundamental right to procreate 
cannot be condoned. However, there are other methods of contraception, 
such as an intrauterine d~vice or birth control pills, which are not irre
versible and are not so intrusive to the minor's person. This opinion 
should not be construed to encompass a prohibition on the use of such 
methods. 

June 11, 1979 

CONSTITUTIONAL LAW: Special legislation. Art. I, §6, Art. III, §30, 
Iowa Constitution. S.F. 478, which purports to legalize and validate 
certain agreements of North Iowa Muncipal Electric Cooperative Asso
ciation, is not violative of Art. III, §30 or Art. I, §6. (Haskins to Jesse, 
State Representative, 6-11-79) #79-6-9 

The Honorable Norman G. Jesse, State Representative: You have asked 
our opinion as to the constitutionality of S.F. 478, 68th G.A. (1979), 
which purports to legalize and validate certain agreements of North 
Iowa Municipal Electric Cooperative Association (NIMECA) .' The 
agreements essentially provide that NIMECA, a cooperative association 
of municipal utilities, becomes a member of another cooperative associa
tion, Allied Power Cooperative of Iowa ("Allied"). With financing from 
NIMECA, Allied will construct a power plant whose increased output 
will aid the member utilities of NIMECA in meeting their power needs. 

The first issue is whether S.F. 478 is unconstitutional by reason of 
IJeing "special legislation" in that it only pertains to a certain group of 
utilities and, indeed, only to a certain group of utilities and, indeed, only 
to a certain agreement of those utilities. Pertinent here is Art. Ill, §30, 
Iowa Constitution, which states: 

The General Assembly shall not pass local or special laws in the 
following cases: 

!<'or the assessment and collection of taxes for State, County, or road 
purposes; 

For laying out, opening, and working roads or highways; 

For changing the names of persons; 

'S.F. 478, with its preamble, is lengthy and setting it forth here would 
not be useful. 



For the incorporation of cities and towns; 

For vacating roads, town plats, streets, alleys, or public squares; 

For locating or changing county seats. 
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In all the cases above enumerated, and in all other cases where a gen
eral law can be made applicable, all laws shall be general, and of uniform 
operation throughout the State; and no law changing the boundary lines 
of any county shall have effect until upon being submitted to the people 
of the counties affected by the change, at a general election, it shall be 
approved by a majority of the votes in each county, case for and against 
it. [Emphasis added] 

The above section has been interpreted to mean, in accordance with 
the implication of the emphasized language, that laws are not required 
to be general except where a general law can be made applicable. See 
McSurely v. McGrew, 140 Iowa 163, 113, 118 N.W. 415 (:!.908). Thus, 
special legislation is not necessarily unconstitutional. The question of 
when "a general law can be made applicable" is one of which has received 
differing answers by the Iowa court over time. The early cases usually 
struck down particularized legislation. In Darris and Bro. v. Woolnough, 
9 Iowa 104 (1859), "an act to repeal an act revising and consolidating 
the laws incorporating the City of Dubuque and to establish a City 
court theDein" was held to be void as being special legislation. The same 
fate was met by "an act to establish a court at McGregor." See Town of 
.1h(ircyor 1'. t:uulll's, l~l Iowa 4:-1 ( !Hti5). However, in IHH4, in Mcrclwnts' 
l'11io11 Utlill-ll'irc c ... r. l!n>lfllt, ti-1 Iowa 275, 20 N.W. 434 (IH!l4), a 
different result was reached. There, an aet appropriating a certain sum 
in aid of the Farmers' Protective Association of Iowa, a corporation 
organized to provide farmers with barb wire at the actual cost of manu
facture and to defend suits for patent infringement, was held not viola
tive of Art. III, §30, as being special legislation. Following this case, 
the court in Cooper v. Mills County, 69 Iowa 350, 28 N.W. 633 (1886), 
held that an act providing for holding of the circuit court of Pottawatta
mie County at Avoca was not in conflict with the above constitutional 
provision. A contention that the legislature could not legalize irregular 
proceedings of a board of supervisors establishing a highway on the 
ground that such an action would be local legislation was also rejected. 
See Fai1· v. Buss, 117 Iowa 164, 90 N.W. 527 (1902). 

The reasoning of the court in this line of cases appears to be that the 
fact that a curative act is special in nature is evidence of the legislative 
belief that a general law cannot, or should not, be made applicable. See 
Richman v. Board of Supe,·viso1·s vf .'14uscatine County, 77 Iowa 513, 42 
N.W. 422 (1889). In the later cases, as opposed to some of the earlier 
ones, the Court was not inclined to say that the legislative judgment was 
mistaken. Ironically, one of the earlier cases, City of Clinton v. Cedar 
Rapids, 24 Iowa 455 '(1868), seemed to presage the more recent view. 
There, an act authorizing the building of a railroad from Lyons to 
Clinton was held not to be a cas·~ where the law was required to be 
general. 

The present view is set forth in State Board of Regents v. Lindquist, 
188 N.W.2d 320 (Iowa 1971), upholding a statute authorizing issuance 
of revenue bonds to build and equip additions to the University of Iowa 
hospitals. The Court there stated at 323-324: 
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III. Special Act? Defendant's next ground is that the statute is a 
special act, contrary to §30 of Article III of the Iowa Constitution. That 
section forbids special laws absolutely in six enumerated cases and then 
states that "in all other cases where a general law can be made applic
able, all laws shall be general * · ·:·." The statute before us deals with 
health care facilities generally but at The University of Iowa specifically. 

If the statute dealt with health care facilities at state establishments 
generally or even at all state schools of higher learning, it would be 
sufficiently broad in application as to be a general rather than a special 
law and immune from attack as a special law under the recent decisions 
in Green v. City of Mt. Pleasant, :!56 Iowa 1184, 131 N.W.2d 5, and Frost 
v. State, 172 N. W .2d 575 (Iowa). But the statute refers to health care 
facilities at only one place: The University of Iowa. Moreover, the evi
dence discloses that only one institution is in contemplation - the various 
facilities of University Hospitals. That institution is a complex one with 
many branches, but it is one, overall institution. We are inclined to think 
this statute is a special act. 

But that is not necessarily fatal. The statute is not within any of the 
six classes forbidden absolutely. The question is whether this is a situa
tion to which "a general law can be made applicable." 

In determining whether a general law can be made applicable, courts 
consider the nature and purpose of the legislation and the conditions 
and circumstances under which it was enacted. State ·eX rei. Anderson v. 
Hodgson, 183 Kan. 272, 326 P.2d 752; Higgins v. Board of Comm'n; of 
Johnson County, 153 Kan. 280, 560, 112 P.2d 128. If a general law clearly 
can be made applicable, a special law is impermissible. Heckler v. Conter, 
206 Ind. 376. 187 N.E. 878; cf. Owens v. Smith, 216 S.C. 382, 58 S.E.2d 
332. On the other hand, the usual p1esumption in favor of constitutional
ity attends a legislative act of this kind. State for Use and Benefit of 
Lawrence County v. Hobbs, 194 Tenn. 323, 250 S.W.2d 549. This court 
itself has held the requirement that a special act shall not be used where 
a general one "can be made applicable" is not to be so tightly applied 
as to tie the hands of the legislature unduly. McSurely v. McGrew, 140 
Iowa 163, 118 N.W. 415. 

The evidence discloses that the schools of higher learning posseMM but 
a single major institution like this hospital and that this hospital, which 
needs enlargement, has peculiar revenue-producing capabilities making 
revenue bonds feasible. The state has the problem of this particular 
institution. Mindful of the presumption of validity which attends legisla
tive acts, we believe the legislature was within its province in enacting 
a statute to deal with this special problem. We conclude this ground of 
challenge to the statute is not meritorious. 

Applying the principles gleaned from the above cases to the present 
instance, it can be said that the legislature apparently feels the need to 
validate only the particular agreements of the particular utility coopera
tives involved here. This kgislative jud~> ment does not appear unreason
able in light of the deference given by the Iowa Court to the legislative 
judgment where challenge is made under Art. III, §30. We, therefore, 
conclude that S.F. 478 is not unconstitutional under that provision. 

Another issue is presented, though. Assuming that S.F. 478 is· a 
permissible special law, is it invalid under another constitutional pro
vision, Art. I, §6, Iowa Constitution, as being legislation granting a 
privilege to a citizen, or classes of citizens? Richards 1'. City of Musca
tine, 237 N.W.2d 48 (Iowa 1975) held that even though a statute may 
create a benefit for a particular class of persons, the statute is not 
violative of Art. I, §6, if there is a reasonable ground and public purpose 
for the special b-enefit. In sustaining the constitutionality of a statute 
granting urban renewal clevelopers special prerogatives, the Court stated 
at 59-60: 
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A Uniform Operation of the Law; Special Privileg.zs. Section 6 of 
article I of the Iowa Constitution states, "All laws of a general nature 
shall have a uniform operation; the Genzral Assembly shall not grant to 
any citizen, or class of citizens, privileges or immunities, which, upon 
the same terms shall not equally belong to all citizens." 

( 1) In divisions VI and VIII of their brief, plaintiffs argue that 
allocation of taxes under §403.19 violat·zs the quoted constitutional section 
because the allocation uses tax revenues to enable the urban renewal 
developer to obtain property at a cost lower than he would otherwise 
have to pay. 

Plaintiffs' argument is contrary to th:.! rationale of Webster Realty 
Co. v. City of Ft. Dodge, 174 N.W.2d 413 (Iowa). There the plaintiff 
claimed that chapter 403 gave sp·acial privileges to those who lived in the 
urban renewal area. This court rej·ected the claim, saying the fact that 
one class incidentally benefits more than another does not "destroy the 
public character of urban renewal or make it vulnerable to the attack 
that it is a special privilege law." 174 N.W.2d at 416. 

Another decision contrary to plaintiffs' position is Green v. City of Mt. 
Pleasant, 256 Iowa 1184, 1199, 131 N.W.2d 5, 15. There the plaintiff 
claimed that a statute authorizing a city to construct and lease industrial 
plants and to issu·e bonds to finance such projects violated §6 of article 
I because it permitted persons engaged in manufacturing, processing, or 
assembling agricultural or manufactured products to borrow money at a 
lower rate than persons not qualifying under the act. This court found 
no violation of the constitution even though the statute benefited some 
members of the community more than others. 

The leading case construing §6 of article I is Dickinson v. Porter, 240 
Iowa 393, 35 N.W.2d 66. This court there upheld a statute which gave a 
property tax credit to the owners of agricultural land in school districts 
where the millage for the general school fund exceeded 15 mills. In doing 
so the court stated, "If there is any reasonable ground for the classifica
tions in this law and it operates equally upon all within the same class, 
there is uniformity in the constitutional sense and no violation of [§6 
of article I]." 240 Iowa at 400, 35 N.W.2d at 72. See also Lee Enterprises 
Inc. v. Iowa State Ta:r Comrn'n, 162 N.W.2d 730, 753 (Iowa). 

We think a reasonable ground and a public purpose exist for any 
special benefits §403.19 incidentally creates. The legislature must have 
thought - and we cannot say without reason - that urban renewal 
benefits certain individuals or classes more than others." 240 Iowa at 
416, 35 N.W.2d at 80. 

The ultimate purpose of S.F. 478 is to legalize agreements whose goal 
is to permit certain municipal utilities, through an association in which 
they are members, to provide adequate electricity at a reasonable cost 
to their citizens. This type of goal is a public purpose. See Sampson v. 
City oj' Cecla1· Falls, 231 N.W.2d 609, 613 (Iowa 1975). Whether the 
agreements sought to be legalized will, in fact, achieve the goal is not 
fo1· us to decide. It is enough that the legislature feels that they will and 
that the legislature judgment is not utLel'iy unfounded, which it does not 
appear to be. Accordingly, we do not find S.F. 478 to be unconstitutional 
under Art. I, §6. 

June 12, 1979 

ENVIRONMENTAL PROTECTION: Federally Mandated Pretreatment 
Program- Federal Clean Water Act, 33 U.S.C. §§131'1, 1342; Chapter 
455B, Iowa Code, 1979, and Title 400, Iowa Administrative Code: Iowa 
law provides authority to apply and enforce pretreatment standards 
upon industrial users discharging into publicly owned treatment works. 
Opinion #78-10-1 (Davis to Crane, 10-6-78) is withdrawn where in
consistent herewith. (Osenbaugh to Crane, Executive Director, Iowa 
Department of Environmental Quality, 6-12-79) #79-6-10 
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Larry E. Crane, Executive Director, Iowa Department of Environ
mental Quality: On May 9, 1979, you requested our opinion regarding 
the legal authority of the State of Iowa to carry out a wastewater pre
treatment program pursuant to 40 CFR 403.10 and the Federal Clean 
Water Act, sections 307(b) and 402(b) (8) and (9), 33 U.S.C. §§1317 
(b), 1842(b). 

Your opinion request seeks clarification of three points in this office's 
previous opinion of October 6, 1978 Davis tu Crane, in light of the com
ments of the Regional Administrator of the United States Environmental 
Protection Agency, Region VII. 

ltem 5 of the previous opinion concluded that the State probably did 
not have the necessary authority to make determinations on categoriza
tion of industrial users and requests fur variances. Item 9 noted that the 
State did not have authority to enforce permit requirements on industrial 
users discharging into publicly-owned treatment works. These conclusions 
were based on section 455B.45, Iowa Code, 1979, which provides in rele
vant part: 

It shall be unlawful to carry on any of the following activities without 
first securing a written permit ... 

* * * 
3. The operation of any waste disposal system or water supply distri

bution system or any part of or extension or addition to such system. 
This provision shall not apply to any pretreatment system the effluent 
of which is to be discharged directly to another disposal system for final 
treatment and disposal. 

Since the pretreatment program in question regulates industrial users 
who discharge into publicly-owned treatment works, section 455B.45(3) 
renders such industrial users exempt from any permit requirement. How
ever, section 455B.45 ( 3) is consistent with the federal pretreatment 
program which imposes pretreatment standards, but not permit require
ments, on industrial users. Clean Water Act, sections 402 (b) (8), 307 (b) 
(1), 33 U.S.C. 1342(b) (8); 1317(b) (1). Under both state and federal 
law, permits are issued to the publicly owned treatment works (hereafter 
POTW) which must require any industrial user to comply with pre
treatment standards. Clean Water Act, section 402 (b) (8), (9), 33 U.S.C. 
1342(b) (8), (9); Rule 400-19.3(5), lAC. The State is therefore not 
required to issue permits to such industrial users in order to have ade
quate authority to administer the pretreatment program. 40 CFR 403.10 
(f). Nor can section 455B.45(3) be construed to restrict the Department's 
authority to enforce pretreatment standards since such power is expressly 
granted by sections 455B.32 (2), (3), (9), and 455B.49 (2). 

Item 5 of the previous opinion concerned whether State law provides 
authority to: 

a. Make a determination as to whether or not an industrial user falls 
within a particulu1· industrial subcategory in accordance with the require
ments of ·Hl C FR §40a.6; and 

b. Deny and/or recommend approval of requests for Fundamentally 
Different Fact01·g variances for industrial users as required by 40 CFR 
§§403.10(!) (1) and 403.13. 

[Federal Authority: CWA sections 402(b) (1) (A), 402(b) (8), 510; 40 
CJ:tfR §§403.6, 403.10, 403.13] 
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In our op1mon Iowa law provides authority to determine whether an 
industrial user falls within a particular industrial subcategory to which 
national pretreatment standards apply. ·iO CFR 403.6. Section 455B.32 (2) 
authorizes the Com:11ission to establish pretreatment standards, which 
have been adopted a~; Rule 400-17.4 ( 155B), lAC. Given the express 
authority to establish pretreatment standards, the Commission must also 
have authority to determine whether a particular user fits within the 
category of users subject to the standard. Violations of pretreatment 
standards are punishable by $10,000 per day fines and may be enjoined. 
Section 455B.49(2), (4), Iowa Code, 1979. The Director is authorized 
by section 455B.33 ( 3) to: 

Take any action or actions allowed by law which, in the executive 
director's judgment, are necessary to ·:mforce or secure compliance with 
the provisions of [Part 1, Division III, Chapter 455B] or of any rule or 
standard established or permit issued pursuant thereto. 

Surely then the Director can determine which pretreatment standard 
will apply to a user; otherwise, users would be subject to serious sanc
tions without op.portunity for notice of applicable requirements. Addition
ally, section 17 A.9, Iowa Code, 1979, authorizes declaratory rulings as to 
the applicability of any rule of the agency. We therefore conclude that 
the Director has the necessary authority questioned in Item 5 (a). 

The authority to deny and/or recommend approval of a variance of a 
pretreatment standard if the user ean establish that the factors relating 
to it are fundamentally different from those used to create the cate
gorical pretreatment standard is provided by Rule 400-17.7 (455B), 
lAC. The statutory basis for this rule is again section 455B.32 (2), 
authorizing the establishment of pretreatment standards. While the Code 
does not directly authorize the Director to recommend variances from 
pretreatment standards, section 455B.32 ( 3) prohibits the Commission 
from adopting a more stringent pretreatment standard than that required 
by EPA. Since the federal variance provision allows less stringent stand
ards to be applied to a particular user, thz legislative intent of section 
455B.32(3) would mandate that such variances also be available in the 
Commission's pretreatment rules. Such determination is also consistent 
with the legislative statement of policy to authorize the State to imple
ment the provisions of the federal Water Pollution Control Act. We 
therefore conclude that the Commission has the authority to provide 
by rule for such variances. 

Item 9 concerned state authority to enforce against violations of pre
treatment standards and requirements. The previous opinion stated: 

Authority does not exist to enforce violations by industrial users of 
permit requirements since there is a statutory prohibition against such 
permits in §455B.45 ( 3). 

Authority does exist to enforce other requirements, assuming adoption 
of the federal standards pursuant to Rule 17.2 of Title 400, I.A.C., under 
§§455B.34 and 455B.49. 

The executive director has authority to issue administrative compli
ance orders under §455B.43.' His inspection authority under §§455B.3(8) 
and 455B.33 ( 2) also bears upon the enforcement ability of the depart
ment. 

' The correct citation is §455B.34. 
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As your letter notes, this op1n10n is l'OI'I'el't. However, the Regional 
Administrator of El' A has l'onstrued this responst• to indicate that the 
Attorney General conduded that the State did not have the requisite 
authority to enforc~ pretreatment requirements. We will therefore clarify 
our position on this issue. 

Federal regulations require that requests for State Prt>treatment Pro
gram Approval include leg-al authority to seek penalties and injunctive 
relief for "noncompliance by the POTW with pretreatment conditions 
imposed into the POTW permit and for noncompliance with Pretreatment 
Standards by Industrial Users as ~et forth in §403.8(f) (1) (vi)." 40 CFR 
403.10 (f) (1) (iv). Authority to enforce such permit requirements on 
POTW's is found in ~2ctions 4558.:33 ( 4), 4558.34, 4558.45, and 4558.49. 
Authority to enforce pretreatment standards on industrial users is found 
in sections 4558.32 (2) and (9), 4558.33 (3), 4558.34, and 4558.49 (2) 
and ( 4). Additionally the previous opinion noted that the POTW can 
require complinace with the various conditions of 40 CFR 403.8 (f) ( 1) by 
contract with the industrial users. Rule 400-19.3(5), lAC. The fact that 
the state may not require permits from such industrial users does not 
preclude enforcement of pretreatment standards. Therefore the State 
has the requisite legal authority to enforce both the POTW permit 
conditions and the industrial user pretreatment standards. 

Item (i(a), regarding state authority to apply recording, reporting and 
n10nituring requirements, involves somewhat related issues. You had 
asked whether the State has authority to: 

a. Require any industrial user or a publicly owned treatment works 
to: 

(1) Submit the report required by 40 CFR 403.12(b) which: 

(a) Sets forth basic information about the industrial user, (e.g., pro
cess, flow) ; 

(b) Identifies the characteristics and amount of wastes discharged 
by the industrial user to the POTW; and 

(c) Proposes a schedule by which any technology and/or operation 
and maintenance practices required to meet pretreatment standards will 
be installed, 

(2) Submit the reports required by 40 CFR ~403.12(c) which account 
for the industrial user's progress in installing any required pretreatment 
or operation and maintenance practices; 

(3) Submit the report required by -10 CFR ~403.12(d) following the 
final compliance date for the applicable pretreatment standard; and 

(4) Submit periodic reporting on continued compliance with applic
able pretreatment standards as required by 40 CFR §403.12 (e); 

Mr. Davis' opinion of October 6, 1978, concluded: 

Authority cloes not exist for the Iowa Department of Environmental 
Quality to require any industrial user of a POTW to do anything except 
comply with pretreatment standards and report on such compliance. 
Compliance with question a ( 1) (a) and (b) and a ( 4) may be required 
under §4558.32 ( 9). 

Authority does exist for the Iowa Department of Environmental Qual
ity to require POTW's and industrial users to make such reports as are 
necessary under b and c of this question under §~4558.32 (9), 4558.33 ( 4) 
and 4558.45 ( 3), and Chapter 18 of Title 400, Iowa Administrative Code 
and Rule 19.3(5) and 19.6(5)d. 
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A POTW could require compliance with the requirements questioned 
herein, in its contract with an industrial user and the Iowa Department 
of Environmental Quality has authority to proceed in enforcement actions 
under §455B.4!J. 

We now conclude, in ag-reement with the Regional Administrator of 
EPA, that the State has the authority to require submission of proposed 
compliance schedules and reports accounting for progress toward, and 
compliance with, the progress schedule agreed upon. 

Section 4558.32 ( 9) grants the Commission authority to: 

Establish, modify or repeal rules relating to inspection, monitoring, 
record keeping and reporting requirements for the owner or operator of 
any public water supply or any disposal system or of any source which is 
an industrial user of a publicly or privately owned disposal system. 

Additionally section 455B.33 (3) authorizes the Director to: 

Take any action or actions allowed by law which, in the executive 
director's judgment, are necessary to enforce or secure compliance with 
the provisions of this part of this division or of any rule or standard 
established or permit issued pursuant thereto. 

The Director has express authority to order any person to take correc
tive action to cease violations of any rule issued pursuant to Part I, 
Division III, Chapter 455B, under section 4558.34, and rules establishing 
pretreatment standards have been promulgated pursuant to that part, 
section 4558.32 (2). Compliance schedules are authorized by federal 
regulation, 40 CFR 403.12, and Rule 400--19.3 (a), lAC, and are not 
pt·ecluded by statute. It therefore appears that the Director has the 
authority to requi1e the reports descriLed in Item G(a) (1) (c), (2), and 
(3). 

In our view the previous opmwn misconstrued the effect of section 
4558.45), prohibiting permits for users discharging into another system. 
Based on other provisions of Chapter 455B as set out above, we now 
conclude that the State has the requisite authW'ity as to the items 
questioned. We therefore withdraw the previous opinion to the extent it 
is inconsistent with this opinion. 

June 12, 1979 

DRAINAGE DISTRICTS. Affirming or Acquiring Right-of-Ways. Iowa 
Constitution Art. I, Sec. 18; Iowa Constitution Amendment 13, Art. I, 
Sec. 18; Iowa Constitution Amendment 13, Art. I, Sec. 18; 455.135(8); 
455.135(6); Chap. 68, Se~. 4, 30 G.A. Original right-of-way at time 
drainage district was established can be determined from county 
records. If records unavailable it can be determined by a new survey. 
Drainage district acquired a prescriptive easement as to right-of-way 
if district was established in substantial compliance with statutes in 
effect in 1906. Additional right-of-way must be acquired by procedures 
provided in Section 455.135(6). (Adams to Willis, Calhoun County 
Attorney, 6-12-79) #79-6-11 

Kent B. Willis, Calhoun County Attorney: We are in receipt of your 
opinion request concerning the problem of an undetermined right-of-way 
of a drainage ditch which is in need of repair. In that letter you state: 

"l am hereby requesting an Attorney General's opinion regarding 
Chapter 455.135 (8) of the 1!J79 Code of Iowa. The Calhoun County 
Board of Supervisors have the responsibility of a drainage district in 
Calhoun County for which the records do not show what land was taken 
for open ditch and what, if any, easements were acquired for purposes 
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of future repair. The cited statute does not indicate whether or not the 
drainage right-of-way would have to be condemned or in some manner 
purchased, OI: whether or not some right by prescription has been ac
quired through the years." 

Iowa Constitution Article I, Section 18 ( 1857), provides: 

"PTivate property shall not be taken for public use without just com
pensation first being made, or secured to be made to the owner thereof, 
as soon as damages shall be asses~-ed by a jury, who shall not take into 
consideration any advantages that may result to said owner on account 
of the improvement for which it is taken." 

and Iowa Constitution Amendment 13, amending Article I, Section 18 
(1908) , provides: 

"The general assembly, however may pass laws permitting the owners 
of lands to ccnstruct drains, ditches, and levees for agricultural, sanitary 
or mining purposes across the lands of others, and provide for the 
organization of drainage districts, vest the proper authorities with power 
to construct and maintain levees, drains, ditches, and levees heretofore 
constructed under the laws of the state by special assessments upon the 
property benefited thereby. The general assembly may provide by law 
for condemnation of such real estate as shall be necessary for the con
struction and maintenance of such drains, ditches and levees and pre
scribe the method of making such condemnation. 

It is clear that, in sofar a:; a drainage district right-of-way is con
cerned, the own£•rs of land taken for this purpose must be justly com
pensated. 

The statute which governed the establishment of drainage districts 
at the time Joint Drainage District Calhoun-Pocahontas 1-54 was estab
lished was enacted two years prior to the second constitutional amend
ment referred to above. This statute, cit2d as Chapter 68, Acts of the 
Thirtieth General Assembly (1906), prescribed a method by which land 
owners would be compensated for damages sustained as a result of 
appropriating lands for drainag·z district improvements. 

In general terms, this statute set forth five steps to be taken in 
creating a drainage district. The steps were: 

1. Filing a petition witll the County Auditor by one or more land 
owners whose lands will be affected, setting forth the body or distr·ict 
to be affected by the proposed drainage district. 

2. Appointment by the County Board of Supervisors of an engineer 
to survey the lands described in the petition and to locate improvements 
petitioned for and to return his findings to the County Auditor. 

3. Service of notice in writing on all land owners, occupants and lien
holders in the affected area including those whose lands abut the im
provement of the pendency of prayer of petition and providing a date 
and time for hearing on claims filed for damage with the Auditor. 

4. Allowing for the filing of claims for damages as compensation for 
or on account of the construction of improvements. 

5. Appointment of appraisers and the actual assessing of damage of 
those claiming them as a result of the construction of improvements. 

It would appear that a comprehensive search of the records of the 
Auditor's Office, more particularly the engineer's survey and report, 
should reveal those lands which wez·e appropriated for improvements or 
actual right-of-way in the construction and establishment of the drainage 
district. 
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In the event there are no records or the records fail to show which 
lands were taken for the improvements, Section 455.135(8) sets forth 
proceedings to be followed: 

Section 455.135(8) reads as follows: 

"If the drainage records on file in the Auditors Office for a particular 
district do not define specifically the land taken for right of way for 
drainage purposes, the board may at any time upon its own motion 
employ a land surveyor to make a survey and report of said district and 
to actually define the right of way taken for drainage purposes. After 
the land surveyor has filed his survey and report with the board, the 
board shall fix a date for hearing on said report and shall serve notice 
of said hearing upon all landowners and lienholders of record and occu
pants of the lands traversed by said right of way in the manner and for 
the time required for service of original notices in the district court." 

Once the engineer's survey has defined specifically the lands taken 
for right-of-way for drainage purposes, and it has been determined that 
some or all of the lands so taken were not legally acquired, the governing 
uody of the district is gTanted the authority to acquire said lands. 

Section 455.135 ( 6), Code of Iowa, 1 97!l, states: 

'"The governing body uf the district may, by contract or conveyance, 
acquire within or without the district the necessary lands or easements 
for making repairs or improvements under this section including ease
ments for borrow and eaEements for meander, and in addition thereto, 
the same may be obtained in the manner provided in the original estab
lishment of the district, or by the exercise of the power of eminent domain 
as provided for in Chapter 472. If additional right of way is required 
for any repair ur improvement under this section, the same may be 
acquired in the same manner as provided for acquisition of right-of-way 
in the original establishment of a district, except that where notice and 
hearing are not otherwise required under this section notice as provided 
in this chapter to owners, lienholder or record and occupants of the land 
from which right of way is to be acquired shall suffice." 

The final part of your question asks whether some right by prescrip
tion has been acquired through the years. This can be answered affirma
tively if it can be determined that the original use was with the consent 
of the owner. 

The Supreme Court of Iowa in Simmrsen v. Todd, 261 Iowa 486; 164 
N.W.2d 730 (1967), addressed itself to prescriptive easements. The Court 
at page 489 states: 

Prescription is one of the_ three or four methods by which an easement 
may ue neatell. Louglumru 11. Coru·lmtau, supra cit. MHH of 242 of Iowa, 
153, 154 of 47 N.W.2d; 1'/rillips t'. Grijji11, 250 Iowa 1350, 98 N.W.2d 822, 
824; Webb v. A1·t~~~·buru, 246 Iowa 363, 67 N.W.2d 604, 512. None of the 
other methods are involved here. 

An easement by prescription is created "by adverse possession, under 
claim of right or color of title, openly, notoriously, continuously, and 
hostilely asserted against defendants for ten years or more." Webb v. 
Arterburn, supra Joe. cit. 379; Phillips v. Griffin, supra loc. cit. 1354. 
We have also said under some circumstances "There may be an easement 
by prescription where the original use was with consent of the servient 
owner and use as of right has continued for more than ten years." 
(Acting Cases) Loughman v. Couchman, supra loc. cit. 889. 

We have examined the line of cases upon which the statement in 
Loughman is based to asc·Jrtain the cireumstances to which it has been 
applied and the type of use which constituted "use as of right." We 
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conclude that it has been applied only in those situations in which the 
party claiming the easement has expended substantial amounts of labor 
or money in reliance upon the servient owner's consent or his oral agree
ment to the use. Almost all are drainage cases and are determined either 
on the theory of a valid executed oral agreement or on the principle 
of estoppel." 

Chapter 68, Section 4, Acts of the Thirtieth General Assembly, pro
vided: 

"Any person claiming damages as compensation for or on account of 
the construction of such improvement shall file such claim in the Office 
of the County Auditor at least five days prior to the day on which the 
petition has been set for hearing, and on failure to file such claim at the 
time specified, shall be held to have waived his rights thereto." 

This very section was construed by the Iowa Supreme Court in Taylor 
t•. Dminagc District No. 56, 167 Iowa 42 ( 1914), as constitutionally pre
eluding recovery of compensation by a landowner who failed to file a 
claim in the time provided by the statute. The Court there stated: 

" ... It is purely a statute of limitation, the validity of which, if notice 
provided for in the statute previously quoted is adequate, cannot be 
doubted. Technically, a waiver is the voluntary or intentional relinquish
ment of a known right. [cited case] 

But this is not saying that the Legislature may not declare that certain 
acts or a failure to act, under specified conditions, shall have the force 
or effect of a waiver and be held to b~ such, and this is the purport of 
this statute. Declaring that the omission to file claims for damages by 
the time fixed shall be deemed or held to be a waiver thereof is precisely 
the same as though it were said that it must be filed on or before a 
specified day and not later. 

The statute proceeds as do all those of limitation upon the theory that 
the claimant has forfeited his right thereto by lapse of time or omission 
to assert his claim [cite cases]. Moreover, the Legislature, in authorizing 
the condemnation of a right-of-way for a drainage ditch, has provided 
a definite and complete method for the adjustment and adjudication of 
damages occasioned by the taking and the compensation to the owners 
of the land through which extended and, the plaintiffs being duly notified 
and having failed to avail themselves of the remedies afforded thereby, 
no other is open to them, and there can be no resort to a common-law 
remedy ... 

The wisdom of fixing a day on or before which all claims must be 
filed is not open to inquiry. It is essential to the orderly consideration 
and dispatch of business that thers be a time after which claims for 
damages may not be presented or heard. Otherwise, such an enterprise 
could never be completed, and claims of different kinds might be urged 
on ad infinitum. The Court did not err in construing the statute as one 
of limitation." 

The Court reaffirmed its holding in the above case in Goeppinger vs. 
Board of Super1•isors, 172 Iowa 30, 152 N.W. 58 (1915). 

These cases make it clear that if an owner of land, across which drain
u~c distril"t intproVt'llll'llh will non, fuils lu prest•nt 11 cluim within u 
specified time ]ll'riod IH• will havt• wuivt•d his right to mukc u claim at a 
later time. 

In reviewing the supplementary information furnished this office, it 
appears that there was substantial compliance with statutory procedures 
in establishing Joint Drainage District Calhoun-Pocahontas 1-54 and 
establishing the easement. The information shows that proper notice was 
made and appraisers appointed. It· would appear the opportunity to 
present a claim was made available to land owners to be affected by these 
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improvements. Those who made claim were properly compensated for 
damages; those who failed to make claim waived their right to com
pensation. 

The drainage district has continued to maintain these improvements 
and the drainage right-of-way for approximately 70 years. It has ac
quired a "use as of right," of a pre scriptive easement. This prescriptive 
easement runs with the land and cannot be extinguished by sale. Subse
quent purchasers or successors in interest take the land subject to this 
easement. The Supreme Court in McK,.on vs. Brammer, 238 Iowa 1113, 
29 N.W.2d 518 (1947), definitively discusses prescriptive easements. 
Assuming that Joint Drainage District Calhoun-Pocahontas 1-54 is a 
constitutionally established drainage district, having expended money 
and labor in constructing and maintaining a drainage system exceeding 
the statutory time of ten years, it would seem apparent that the District 
has acquired a prescriptive easement to the right-of-way and improve
ments, and the present owners of land through and across which that 
right-of-way passes cannot successfully challenge or extinguish this 
easement. 

We would therefore conclude that the District now has a valid easement 
over land which has been actively used for operation of the drainage 
ditch. If repair and maintenance now require extension of the easement, 
the procedures provided in section 455.135 ( 6) Iowa Code, 1979, must be 
followed to acquire the additional easements required. 

June 12, 1979 

COUNTIES: WELFARE: Residency Hequirement: Chapter 255, 1979 
Code of Iowa, 8 USC §1101(a)(15); X USC §1182(e). The limitation 
on medical treatment of the indigent at University Hospitals under 
Chapter 255, Code of Iowa, 1979, to "legal residents of Iowa" is consti
tutional. Aliens in the United States on temporary student visas are 
not residents of Iowa and are not eligible for treatment under Chapter 
255. (Appel and Cosson to Murray, State Senator, 6-12-79) #79-6-12 

The Honorable John Murray, State Senator: You have asked for an 
opinion of the Attorn2y General as to "whether foreign nationals, in the 
United States temporarily for purposes of studying at Iowa State Uni
versity, or their spouses, are entitled to receive papers from Story 
County for treatment at Univ·ersity Hospitals under Chapter 255 of the 
Iowa Code". In order to provide an answer, we must address questions 
of statutory construction and constitutional law. 

I. 

Chapter 255 of the Code establishes a framework for providing free 
medical care for indigent legal residents of Iowa at University Hospitals. 
Chapter 255 proceedings are initiated when an adult resident of the 
state files a complaint charging that a legal resident of Iowa residing 
in Iowa "is pregnant or suffering from some malady or deformity that 
can probably be improved or cured or advantageously treated by medical 
or surgical treatment or hospital care, and that neither such person nor 
persons legally chargeable with his support are able to pay therefore," 
§255.1, Code of Iowa, 1379. Thereaft·2r, county officials conduct an inves
tigation of eligibility and an examination is conducted by a local physi
cian, §255.4, §255.6. Copies of these reports are filed with the clerk of 
the juvenile court, §255.6, 255.8. When the physician's report has been 
filed, the clerk of juvenile court is directed to set a hearing date. §255.7. 
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At such hearing, the complainant, the tounty attorney and welfare offi
cials, or other agent of the board of supervisors, and the patient are 
entitled to be represented by counsel, present evidence, and offer argu
ments, §255.8. 

The key question of statutory interpretation is the meaning of the term 
"legal resident of Iowa" as used in §255.1. This question has been 
addressed in a previous opinion of the attorney general, 1930 OAG 153, 
where it was said: 

The term "legal resident of Iowa" . . . in our opinion should be 
defined as a residence in the county with the good faith intention of 
making a home in said county coupled with the physical facts showing 
such intention. That is, the residence must not be for a temporary pur
pose only but must be with the present good faith intention of making 
it a home without any present intention of removing therefrom. 

The "legal residence" requirement of Chapter 255 contrasts with the 
residency requirement for voting in Iowa. Section 47.4, Code of Iowa, 
1979, states that residency for voting purposes is the place which a voter 
"declares as his home with intent to remain there permanently or for a 
definite or indefinite period of time." Thus, under Iowa law, a person 
who declares his home in a given place with intent to remain for a 
definite period of time is entitled to vote in that locality. See OAG 
(Appel to Daggett, 5-18-79), # 79-5-21. In contrast, legal residence under 
Chapter 255.1 requires a good faith intention to remain without a present 
intention of leaving. 

We do not believe ulit•ns on .-tudent visas are entitled to ft·ee medical 
care undet· Chapter 255. While legal residence as interpreted by the 
attorney general requires some intention to remain, a student visa is 
inherently temporat·y. In order to be admitted to the country, such stu
dent must be "an alien having a residence in a foreign country which 
he has no intention of abandoning ... ". 8 U.S.C. §1101 (a) ( 15) (j). And, 
subject to enumerated exceptions, a person on a student visa may not 
apply for an immigrant visa or permanent residence "until it is estab
lished that such person has resided and been physically present in the 
country of his nationality or his last residency for at least two years 
following departure from the United States, 8 U.S.C. §1182(e). Under 
these circumstances, we think a student visa, which has on its face a 
specific departure date, negates any possible claim of Iowa residence 
with "present good faith intention of making it a home without any 
present intention of removing therefrom." 130 OAG at 153. 

Since the statute expressly states that pregnancy is a condition which 
may qualify a legal resident for medical treatment, §255.1, Code of Iowa, 
1979, some discussion of the peculiar circumstances of childbearing is 
appropriate. In the case of pregnancy, an argument could be made that 
the medical care is rendered not to the nonresident mother, but to the 
child who, by virtue of being born on American soil, is a United States 
citizen. Whatever their citizenship status, however, we doubt that an 
intent to temain permanently in the state could be imputed to the off
spring of a student alien mother present in the country on a temporary 
visa. Barring a showing to the contrary, we think a court would probably 
assume the child's presence in Iowa, like that of his or her mother, is 
temporary. 

II. 
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We next turn to potential constitutional challenges to the statute. While 
it is not clear that a noncitizen ~-tut!:mt alien could raise all these 
arguments, the statute could be attacked on grounds that it infringes 
on the right to travd, unduly deprives citizens of privileges and immuni
ties, or offends constitutional principles of equal protection. 

We do not believe that the statute is susceptible to successful right to 
travel or privileges and immunities attac·k. Since the legal residency 
n~quirement of Chapter 255 dn2s not contain a durational residency 
requirement, the statutory limitation of welfare assistance does not un
constitutionally burden the right of interstate travel. See Shapiro v. 
Thompso11, 394 U.S. 636, 89 S.Ct. 739, 35 L.Ed.2d 201 (1973), Doe v. 
/Jolto11, 410 U.S. 179, 93 S.Ct. 739, 35 L.Ed. 201 (1973). These cases also 
imply that residency requirements for free medical care do not offend 
the privileges and immunities of citizens of the Several States, U.S. 
Const., art. IV, §1, or of the United States, U.S. Const., amend. XIV, §1. 
For instance, in /Joe 1'. 1Jo/to11, snpra, the court emphasized the absolute 
character of a law prohibiting nonresidents from obtaining abortions 
within the state even at private hospitals at their own expense. 410 U.S. 
at 200, 93 S.Ct. at 751, 35 L.Ed. at 217. And, as recently as last year, 
the Supreme Court cited Shapiro l'. Thompson in the privileges and 
immunities context for the proposition that a state is not always required 
to provide services "equally to anyone, resident or nonresident, who may 
request it to do so," Baldwin l'. Fish & Game Comm. of Montana, 436 
U.S. 371 at 383, 98 S.Ct. 1852 at 1860, 56 L.Ed. 354 at 365 (1!J78). 

A statute dividing persons into resident and nonresident categories is 
also subject to review under the equal protection clauses of the Iowa and 
U.S. Constitutions. But where the statut~ does not impinge on a funda
mental right and is not based on a suspect classification, a rational basis 
is suffit·il·nt to sustuin tlw stututory st•ht•nJe. We think it c·lcar that the 
&tate has a rational ha!li!l fo1· extending- free medical care only to resi
dents, i.e. those who intend to remain in a location and who are at least 
free to do so permanently for an extended period of time. The state, 
with its limited resources, has a more durable interest in protecting 
the health of its residents who might otherwise prove a serious long-term 
burden on society if medical care is denied. And, the prospects of eventu
ally recovering the cost of benefits provided is greater where the recipient 
intends to remain in the jurisdiction and may well replenish the state 
treasury through payment of future taxes. 

Of course, if the statute denied free medical care only to aliens, it 
might be subject to greater constitutional scrutiny since the United 
States Supreme Court has identified alienage as a suspect classification. 
Graham v. Richardson, 403 U.S. 365, 91 S.Ct. 1848, 29 L.Ed. 534 ( 1971). 
But under Chapter 255, the classification is not, at least on its face, based 
on alienage, but on residency. A nonresident citizen of another state 
traveling through Iowa or temporarily within the state for business or 
other purposes also would not qualify for medical care under the statute. 

It is, of course, possible to invoke strict ·~qual JH'otection scrutiny 
against statutes which are on their fac:! not based on suspect classifica
tions if there is discriminatory application of the law, Yick Wo v. Hop
kins, 118 U.S. 356 (1886) or if the statute, notwithstanding its apparent 
neutrality, is plainly a device that purposefully discriminates against 
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specially protected classes. Here, however, there has been no showing 
that the residency requirement has been waived with respect to non
resident American citizens but rigorously applied to aliens. And, where 
a generally applicable nondiscretionary rule of law that is neutral on its 
face is challenged, mere disproportionate impact on a suspect class is not 
sufficient to trigger strict scrutiny, Arlington Heights v. Metropolitan 
Housing Development Corp., 429 U.S. 252, 97 S.Ct. 555, 50 L.Ed. 450 
( 1977). The statistical evidence must bz overwhelming or there must be 
some other clear evidence of discriminatory purpose such as statements 
by officials or unambiguous historical background. See Washington v. 
Davis, 426 U.S. 229, 97 S.Ct. 2040, 48 L.Ed. 2d 597 (1976). Barring such 
an extraordinary factual showing, we think the statute would survive 
any equal protection attack. 1 

III. 

In conclusion, we hold that alien students on temporary visas are not 
legal residents of Iowa under Chapter 255, 1979 Code of Iowa, and are 
therefore not entitled to free medical care. The statute does not unduly 
burden the right to travel, impinge on citizens' privileges and immunities, 
and barring an extraordinary factual showing, does not violate equal 
protection. 

June 13, 1 !17!1 

COUNTIES- WORKMEN'S COMPENSATION INSURANCE: Section 
309.9, Iowa Code, 1979. Premiums for iasurance covering county road 
employees may not be paid out of the secondary road fund. (Ferree 
to Bradley, Keokuk Ccunty Attorney, 6-13-79) #79-6-13 

Mr. Glenn M. Bradley, Keokuk County Attorney: This office has 
received your letter of May 7, 1979, in which you asked for an opinion on 
the following matter: 

Whether premium3 for insurance covering county road employees may 
be paid out of the ::·zcondary road fund. 

After studying the appropriate statute, the County Home Rule Amend
ment and previous Attorney General Opinions, the conclusion must be 
that the fund is not available for the stated purpose. 

Two prior Attorney General's Opinions have addressed the particular 
question and have answered it in the negative. 1928 O.A.G. 353; 1962 
O.A.G. 173. Each is founded upon the rationale that the purposes for 
which tne secondary road fund may be used are specifically set out by 

1 A word of caution is in order h-ere. Chapter 255 does not establish policy 
regarding the treatment of indigents who present themselves on the 
hospital premises in need of emergency medical care. If the University 
hospital generally renders emerg·ency treatment to indigent non-Iowa 
residents who are United States citizens, we doubt that the hospital may 
deny similar care to nonresident aliens. Such a classification would be 
based on alienage rather than residency and therefore subject to strict 
equal protection scrutiny. Graham v. Richardson, 403 U.S. 365, 91 S.Ct. 
1848, 29 L.Ed. 534 ( 1971). In ord·er to survive strict scrutiny review, 
it must be shown that the policy is necessary to further a compelling 
government interest. Shapiro v. Thompson, 394 U.S. 618, 638, 89 S.Ct. 
1322, 22 L.Ed.2d 600 (1969). It would be very difficult for an emergency 
policy that discriminates based on alienage to meet this requirement. 
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statute. There is no r·eason to overrule either of these Attorney General's 
Opinions. 

The 1962 Opinion was developed in consideration of the same statute 
~till in effect today. Compare §309.9 Iowa Code, 1962 with §309.9 Iowa 
Code, 1979. The only development possibly having any effect on this 
matter is the recently adopted County Home Rule Amendment. Iowa 
Constitution Amendment 37. However, that Amendment, which grants 
wide authority to counties in the conduct of their affairs, specifically 
states that the exercise of county power must not be inconsistent with 
laws of th~ General Assembly. The two previous Attorney General's 
Opinions were grounded upon specific statutory limitations on the use of 
the secondary road fund which are controlling in this matter and their 
effect is not changed by County Home Rule. 

June 13, 1979 

PUBLIC EMPLOYERS: Payment for sick leave. Iowa Const., Art. III, 
~38A (amendment 1968); Iowa Const., Art. III, §39A (amendment 
1978); §20.9, §79.1, §279.40, §332.3(10), §372.13(4), The Code (1979). 
Public employer.; have authority to pay employees for sick leave. 
(Powers to Longnecker, Director, State Retirement Systems, IPERS, 
6-13-79) #79-6-14 

Mr. Ed R. Longneckl'l, Admiuistrator, State Retirement Systems Iowa 
l'ublic Employers Rrtire/Jirllt Sy:;tcm: You have requested an opinion of 
this office as to whether or not a public employer may pay an employee 
on account of sicknt;ss under a plan or system established by the em
ployer. 

The state as an employer is permitted by §79.1 to pay an employee for 
sick leave for the reasons and at the rate stated in the section. 

County boards of supervisors are permitted by §332.3 (10) "to fix 
the compensation for all services of county and township officers not 
otherwise provided by law, and to provide for the payment of the same". 
This section has been interpreted as authorizing county boards to pay for 
sick leave. 1964 OAG 118, 1970 0/,G 462. Counties now have home rule 
which may be exercised where not inconsistent with state law. Iowa 
Const., Art. III, §39A (amendment 1978). Pursuant to these sources of 
constitutional and statutory authority, county boards of supervisors may 
pay employees for sick leave. 

Municipalities are permitted by §372.13 ( 4) to " ... appoint city officers 
and employees, and prescribe their powers, duties, compensation, and 
terms." Like counties, in addition to this express authority, Iowa Const., 
Art. III, §39A (amendment 1968), which states: 

Municipal corporations are granted home rule power and authority, 
not inconsistent with the laws of the General Assembly, to determine 
their local affairs and government, except that they shall not have power 
to levy any tax unless expressly authorized by the General Assembly. 

The rule or proposition of law that a municipal corporation possesses 
and can exercise only those powers granted in express words is not a part 
of the law of this state. 

granted municipalities the power to determine their own affairs where 
such action is not inconsistent with the laws of the state. Thus, munici
palities have the authority to pay employees for sick leave. 
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School boards are authorized by ~279.40 to grant school employees sick 
leave with full pay. 

In addition to the specific authority cited above, the Iowa Public 
Employement Relations Act, §20.9 The Code (1979), designates leaves 
of absences as a topic over which the public employer must bargain if 
requested. This section further demonstrates legislative approval for 
public employers to grant payment for sick leave. 

In conclusion, there is legal authority in both the Constitution and 
statutes and no statutory or constitutional restrictions on a public em
ployer's ability to pay an employee for sick leave. 

June 13, 1979 

COUNTIES: COUNTY ATTORNEY: LAWSUITS AGAINST COUNTY 
SUPERVISORS: Chapter 613A, Chapttr 125, Section 336.2(6), Code of 
Iowa (1979). County Attorney has primary obligation to defend a 
county supervisor who is a memb~r of the board of directors of a 
nonprofit corporation pursuant to Code ~125.39 who is sued for an act 
or omission of the supen isor as a member of that corporation. (Cleland 
to Hutchins, State Senator, 6-13-79) #79-6-15 

1'he Honorable C. W. Hutch ins, State Senator: You have requested 
an Attorney Genzral's Opinion concerning the relationship between the 
county and a county supervisor who represents the county as a member 
of the board of directors of a nonprofit corporation pursuant to Section 
125.39, Code of Iowa (1979). Specifically, you pose the question: 

If a member of a county board of supervisors who, under Code §125.39, 
serves on the board of directors of a nonprofit corporation organized 
pursuant to Code Chapter 504A is sued in his or her individual capacity 
for an act or omission of the supervisor as a member of that corporation, 
does the county have an obligation to provide counsel for the supervisor? 

The answer is yes. This result derives from an analysis of Chapter 
613A, §125.39, and §336.2 ( 6), Code of Iowa (1979). 

Section 125.13 (1), Code of Iowa (1979) provides that "a person may 
not maintain or conduct any chemical substitutes or antagonists program, 
residential program or nonresidential outpatient program, the primary 
purpose of which is the treatment and rehabilitation of substance abusers 
without having first obtained a written license for the program" from 
the Iowa Department of Substance Abuse. Section 125.39, Code of Iowa 
(1979) provides, inter alia, that one-third of the membership of the board 
of directors of a nonprofit corporation organized pursuant to Chapter 
504A and licensed under Chapter 125 shall consist of representatives of 
the governmental units providing funds to the corporation. 

If the county board of supervisors designates one of its members to 
sit on the board of directors of a Chapter 504A nonprofit corporation 
organized to treat substance abusers, that person represents the county. 
In our opinion, the purpose of this provision is to guarantee the county 
some measure of control over the activities of the corporation. Thus, 
every act which the county supervisor performs in his capacity as a 
member of the board of directors is necessarily included in his or her 
duties as a member of the county board of supervisors. 

Under the Iowa Tort Clain.s Act, the county board of supervisors 
is obligated to "defend ... its officers ... and except in cases of mal-
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feasance in office, willful and unauthorized injury to persons or prop
erty, or willful or wanton neglect of duty,shall save harmless and indem
nify such officers .... " Section 613A.8, Code of Iowa (1979) (emphasis 
added). Furthermore, the county is liable for the torts of its officers 
committed while "acting within the scope of their duties .... " Section 
613A.2, Code of Iowa (1979). Section 613A.2 further provides that "[a] 
tort shall be deemed to be within the scope of ... duties if the act or 
omission reasonably relates to the business or affairs of the [county] 
and the officer ... acted in good faith and in a manner a reasonable 
person would have believed to be in and not opposed to the best interests 
of the [county]." Under Chapter 613A, a tort is defined as: 

every civil wrong which results in wrongful death or injury to person 
or injury to property or injury to personal or property right and in
cludes but is not restricted to actions based upon negligence; error or 
omission; breach of duty, whether sttautory or other duty or denial or 
impairment of any right under any constitutional provision, statute or 
rule of law. (emphasis added) 

The county thus has a general obligation to defend a member of the 
board of supervisors who is sued for an act or omission reasonably related 
to the affairs of the county. Moreover, the county has an obilgation to 
indemnify a member of the board of supervisors who is sued for a tort 
reasonably related to the affairs of the county except in the limited 
circumstances set forth in Code §G13A.8. Therefore, the county is "in
terested" in such an action brought against a member of the board of 
supervisors. 

In our opinion, an "act or omission" by a member of the board of 
supervisors while serving in his or her capacity as a member of a non
profit corporation pursuant to §125.39 is reasonably related to the 
affairs of the county. First, the board of supervisors designates the 
particular supervisor who sits on the board of directors of the corpora
tion. Second, the supervisor's presence on the board of directors of the 
corporation is required by law. See Section 125.13 (1), Code of Iowa 
(1979). Finally, the purpose of the supervisor's presence on the board 
is to protect the interests of the county. 

Section 336.2(6), Code of Iowa (1979) provides that it is the duty of 
the county attorney to "defend all actions . . . in which any county 
officer, in his official capacity, or the county, is interested, or a party." 
While it appears clear under this section that the county attorney is 
obligated to defend a member of the board of supervisors under the 
l'ircumstances presented in your question, there are at least two prior 
Attorney General's Opinions which suggest a contrary result. See 1940 
O.A.G. 111 and 1932 O.A.G. 30. This instant opinion hereby supersedes 
these prior Attorney General's Opinions with respect to when a county 
attorney must defend an action pursuant to Code §336.2 (6). The 1932 
opinion concluded that the county attorney did not have a duty to repre
sent a member of the board of supervisors who was sued in his individual 
capacity for the t·emoval of a hridge from a township road. Similarly, 
the 1940 opinion concluded that the county attorney did not have a duty 
to represent a sheriff who was sued for false arrest and trespass in 
connection with the service of arrest warrants. The implied rationale in 
both opinions seems to be that a county attorney has no obligation to 
represent a county officer who is sued in his individual capacity even 
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though the county officer performed the underlying act as part of his 
official duties. 

While it may be possible to interpret the language in Code §336.2(6) 
to mean that the county officer must only commit the underlying act 
in his official capacity before the county attorney has a duty to defend 
him or her, it is not necessary to do so in light of requirements of Chap
ter 613A. Chapter 613A virtually eliminated the doctrine of governmental 
immunity as applied to city and county governments. See Strong v. Town 
of Lansing, 179 N.W. 365, 366 (Iowa 1970). The two Attorney General's 
Opinions discussed above were issued hefore the General Assembly passed 
Chapter 613A. 

On the basis of the above discussion, it is our optmon that an act or 
omission of a county supervisor under the circumstances described in 
your question is within the scope of his or her duties as a county 
supervisor. Therefore, under Chapter 613A, the county has an obligation 
to defend the county supervisor and, except as provided in Code §613A.8, 
m_u~t indemnify the county supervisor in the event that he or she loses 
the lawsuit. Under these circumstances, the county is "interested" in the 
action against the supervisor, and, therefore, under Code §336.2(6) the 
county attorney has an obligation to defend the county supervisor. 

In any event, since the county board of supervisors is obligated under 
Code §613A.8 to defend the county supervisor, it is at least implied in 
this section that the county board of supervisors can employ private 
counsel to represent the county supervisor. See also 1916 O.A.G. 166 and 
1932 O.A.G. 30. There is also a possibility that the county has insurance 
to cover its liability in this situation, and, in that event, counsel for the 
insurance company might represent the county supervisor. Moreover, the 
nonprofit corporation can provid-e counsel for the county supervisor. 
See Code §§504A.4 (14), 504A.4 (16), and §504A.101. 

In summary, the county attorney has the primary obligation to defend 
a county supervisor who is a member of the board of directors of a 
nonprofit corporation pursuant to §125.39 who is sued for an act or 
omission of the supervisor as a member of that corporation. However, 
the supervisor can also obtain counsel from any of the other sources 
listed in this opinion. 

June 14, 1979 

PUBLIC llECORDS: Confidentiality: Tzoade Secrets. Sections 17 A.2 ( 7), 
17A.3, 68A.1, 68A.7, 68A.8. An agency in possession of an item makes 
the preliminary determination of whethc;r it is a trade secret within the 
meaning of §68A. 7 ( 3). If an agency has reasonable grounds for con
cluding the item is a trade secret, it need not make the item available 
for inspection and copying. (Schantz and Cosson to Nelson, Director 
of Data Processing, Office of the State Comptroller, 6-14-79) #79-6-16 

lilT. Dale L. Nelson, Director of Data Processing, Office of the State 
Comptroller: You have asked for an opinion of the Attorney General 
as to whether or not Iowa's public records law, Chapter 68A, Code of 
Iowa, would permit a citizen to inspect and copy computer programming 
methodology manuals used by the state under a license from the de
veloper. For the reasons stated below, it is our opinion that you may 
reasonably conclude that these manuals are confidential and not subject 
to inspection and copying pursuant to Chapter 68A. 
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Chapter 68A, 1979 Code of Iowa, permits all citizens of Iowa to ex
amine and copy all public records unless specifically made confidential. 
Section 68A.1, Code of Iowa, reads in part as follows: "Wherever used 
in this chapter, 'public records' includes all records and documents of or 
belonging to this state ... " The developer of the materials in question 
contends that these materials are not public records because the state 
has only acquired the right to use them under a license agreement. 
The contention essentially is that by use of the terms "of or belonging 
to this state" the legislature intended to incorporate by reference basic 
principles of property law into the coverage of Chapter 68A, that under 
those principles a state agency may not be free to disclose every record 
or document physically in its possession, and that under the terms of the 
license under which these computer programming methodology manuals 
were obtained, the agency is not in this instance free to disclose them. 
In the circumstances, however, we need not resolve this plausible but 
novel contention. In our opinion, assuming without deciding that these 
materials are records "of or belonging to this state," you have reasonable 
grounds for concluding they are trade secrets which are specifically 
exempted from disclosure by §68A. 7 ( 3). 

Section 68A.7 provides in pertinent part: 

The following public records shall be kept confidential, unless otherwise 
ordered by a court, by the lawful custodian of the records, or by another 
person duly authorized to release information: 

3. Trade secrets which are recognized and protected as such by law. 

The most recent decision of the Iowa Supreme Court involving trade 
secrets is Basic Chemicals, Inc. r. Benson, 251 N.W.2d 220 (Iowa 1977). 
In that case, the Court adopted as a starting point for analysis the defi
nition of trade secrets provided by the Restatement of Torts, section 757, 
comment b. We quote from 251 N. W .2d at 226 : 

b. Definition of trade secret. A trade secret may consist of any formu
la, pattern, or devic·e or compilation of information which gives him an 
opportunity to obtain an advantage over competitors who do not know 
or use it. It may be a formula for a chemical compound, a process of 
manufacturing, treating or preserving materials, a pattern for a machine 
or other device, or a list of customers .... A trade secret is a process or 
device for continuous use in the operation of the business. Generally it 
relates to the production of goods, as, for example, a machine or formula 
for the production of an article. It may, however, relate to the sale of 
goods or to other operations in the business, ... 

Secrecy. The subject matter of a trade secret must be secret. Matters 
of public knowledge or of general knowledge in an industry cannot be 
appropriated by one as his secret. Matters which are completely disclosed 
by the goods which one markets cannot be his secret .... It is not requi
site that only the proprietor of the business know it. He may, without 
losing his protection, communicate it to employees involved in its use. 
He may likewise communicate it to others pledged to secrecy. Others may 
also know of it independently, as, for example, when they have dis
covered the process or formula by inderendent invention and are keeping 
it secret. Nevertheless, a substantial element of secrecy must exist, so 
that, except by the use of improper means, there would be difficulty 
in acquiring the information. An exact definition of a trade secret is not 
possible. Some factors to be considered in determining whether given 
information is one's trade secret are: ( 1) the extent to which the in
formation is known outside of his business; (2) the extent to which it is 
known by employ·ees and others involved in his business; (3) the extent 
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of measures taken by him to guard the secrecy of the information; (4) 
the value of the information to him and to his competitors; (5) the 
amount of effort or money expended by him in developing the informa
tion; ( 6) the ease or difficulty with which the information could be 
properly acquired or duplicated by others. 

As the Iowa Supreme Court makes clear in Basic Chemicals, the ques
tion of whether an item is or is not a trade secret is ultimately a question 
of fact to be determined by consideration of evidence relating to the 
particular item against the factoJ·g identified in the Restatement. Be
t·ause it is a fact question, an issue aris·es concerning the application of 
the trade secret exception to Chapter 68A in particular circumstances. 
In some situations, a court will previously have determined that an item 
is a trade secret, but in others, as here, the question may first arise when 
an agency receives a request for inspection and copying of the item. 

This office does not have the authority to make final determinations 
whether, as a matter of fact, a particular item is a trade secret. Only a 
court can do that. However, it would appear that Chapter 68A commits 
the prelimina1·y determination of whether an item is a trade secret to 
the agency in possession of the item. Section 68A.7 provides that certain 
"public records shall be kept confidential unless otherwise ordered by 
... the lawful custodian of the records .... " As with all agency action, 
of course, the factual determination of whether an item is a trade secret 
must be reasonable. In this context, the agency should have reasonable 
grounds to believe that an item is a trade secret within the definition 
set forth in Basic Chemicals. An agency which arbitrarily asserts that 
an item is a trade secret or which accepts without examination the claim 
of a third party that an item is a trade secret risks violation of the act. 
It may be noted that if an agency, after examination, has substantial 
doubt that an item is a trade secret, resort may be had to a court for a 
judicial determination pursuant to the provisions of §68A.8. And, of 
course, a requesting party who disagrees with an agency determination 
that an item is a trade secret may also seek a final determination by the 
courts. 

Because this is the first instance in which this office has considered 
the question of the trade secret exception, George Cosson, one of the 
undersigned, met with Mr. Duane Abbey of your office to discuss the 
material involved here in relation to the exception. 

The material involved is a package called "SDM-70," consisting of 
seven volumes and various supplemental forms and other materials de
veloped by Atlantic Software, Inc. These materials were described as a 
methodology or approach to issues in computer programming, or as a 
series of steps or procedures to be used by programming personnel in 
•h•\'clopinl('. usinK und 11111inluininK I'OIIlplllt•r prog-nuHs for lhc Stale of 
Iowa. 

Ou1· dist·ussion l'CV<'aled that Mr. Ahk~yfis familiar with the contents 
of SDM-70 and how it is us~d hy your division. with the steps taken by 
Atlantic Software' anrl your division to maintain limited access to the 

' The license agreement under which SDM-70 was obtained by the State 
provides that the product shall be solely the property of ASI and that 
the client acquires only the right for its own personnel to use the 
product as specified in these terms and conditions. Other parts of the 
license agreement restrict copying of the material, even by the State, 
and forbid disclosure of the product to any third party without the 
express written permission of ASI. 
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material, anti with the material of competitors to which it might be 
compared. In his judgment, SD-M-70 fit the definition of a trade secret. 
Based on that discussion, it would app~ar to us that you would have 
reasonable grounds for concluding that the material is a trade secret 
within the meaning of §68A. 7 ( 3) and declining to permit inspection or 
copying of the material. 

We should also not:! that Chapter 17 A, the Code, does not require 
publication of the material. Section 17 A.3 requires that all agency rules 
be published and "rule" is initially defined by §17 A.2 (7) to include agen
cy "procedure". While the SDM-70 material may in some sense be char-

acterized as a "procedure," it plainly falls within the exemption from 
the definition of a "rule" contained in §17A.2(7) (c): 

An intergovernmental, interagency, or intraagency memorandum, direc
tive, manual or other communication which does not substantially affect 
the legal rights of, or procedures available to, the public or any segment 
thereof. 

See Bonfield, "The Iowa Administrative Procedure Act: Background, 
Construction, Applicability, Public: Access to Agency Law, The Rule
making Process," 60 Ia.L.Rev. 731, 832-36 (1975). 

In summary, it is our opinion that an agency may decline to permit 
inspection of a public record if it has reasonable grounds to believe the 
material is a trade secret within the meaning of §68A.7 (3). It would 
appear that you would have reasonable grounds for determining that the 
SDM-70 material is a trade secret. The SDM-70 material is not a rule 
which must be pubilshed within the meaning of §17 A.2 (7) (c). 

June 14, 1979 

STATE OFFICERS AND DEPARTMENTS: Department of Social Serv
ices, Office of Communications. Sectior:s 217.30 and 229.27, 1979 Code 
of Iowa; §§770-17.5(1), 770-18.6(1), 770-19.3(1), 770-20.3(1), 770-21.4 
(3), 770-22.6(1), and 770-28.5, Iowa Administrative Code. A written 
release should be secure<! from a client before his photograph is taken 
for a departmental publication. Such release should describe the publi
cation for which the photograph is to be used, including the purpose 
and date of release of the publication. A client release should be exe
cuted each time the photograph is used or the publication is reprinted. 
The Office of Communications should investigate the status of the 
client before the photograph is used or released in a publication. In 
instances where the status of the client has changed since the taking 
of the photograph, the photograph should not be used for publication, 
notwithstanding a prior secured written release from the client. (Mc
Donald to Fredericci, Director, Office of Communications, 6-14-79) 
#79-6-17 (T.l 

June 15, 1979 

STATE OFFICERS AND DEPARTMENT: Credit Union Department. 
Chapter 533, 1979 Code of Iowa; §§533.1, 533.6, 533.37, 533.51, 533.53, 
533.54, and 533.55, 1979 Code of Iowa; §533.1, 1977 Code of Iowa. The 
Credit Union Review Beard may review and reverse important decisions 
of the Administrator if such action is deemed necessary or suitable 
to effect the provisions of Chapter 533. The Board should not reverse 
routine, day-to-day administrative decisions made by the Administrator. 
The Credit Union Department should promulgate rules to more speci
fically define the relationship of the Board and the Administrator. 
(McDonald to Reed, Acting Deputy Administrator, Credit Union De
partment, 6-15-79) #79-6-18 (Ll 
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June 15, 1979 

OPEN MEETINGS; COUNTIES AND COUNTY OFFICERS: Drainage 
districts. §§28A.2(1), 28A.2(2), 455.1, 455.2, 455.4, 455.7, 455.18, 455.28, 
455.30, 455.135, Iowa Code (1979). A county board of supervisors, when 
it is in charge of a drainage district, is covered by the open meetings 
law. A board of trustees, when it is in charge of a drainage district, 
is covered by the open meetings law, if it is multi-membered, formally 
and directly created, and has policy-making or decision-making duties. 
The decision to make minor repairs in a drainage district must be made 
by the county board of supervisors or the board of trustees itself and 
must be in open session. (Haskins to Cochran, State Representative, 
6-15-79) #79-6-19 

The Honorable Dale M. Cochran, State Representative: You ask our 
opinion as to whether the open meetings law, Chapter 28A, Iowa Code 
(1979), applies to drainage districts under Chapter 455, Iowa Code 
(1979). 

Drainage districts are established by the board of supervisors of any 
county. S{!e §455.1, Iowa Code (1979). The purpose of a drainage district 
is the drainage of surface waters from agricultural and other land. See 
§455.2, Iowa Code (1979). The drainage district accomplishes this through 
construction of a levee, ditch, drain, or watercourse, or settling basins 
in connection therewith, or straightening, widening, dispersing, or chang
ing a natural watercourse. See §455.1. More than one drainage district 
can be established in a county. See §455.1. The initial step for foundation 
of a district is the filing of a petition by two or more landowners. See 
§455.7, Iowa Code (1979). The county board of supervisors hires an 
engineer who prepares a written report on the proposed drainage district. 
See §455.18, Iowa Code ( 1979). The board may then create a drainage 
district, see §455.28, Iowa Code ( 1979), and assess the cost of any needed 
improvements to the affected landowners, see §455.30, Iowa Code ( 1979). 
Once the improvements have been made, repairs thereof may be under
taken. See §455.135, Iowa Code (1979). The body in charge of a drainage 
district is either the county hoard of supervisors or a board of trustees 
appointed by the county board of supervisors. See §455.1; 455.4, Iowa 
Code (1979). 

The provision governing the applicability of the open meetings law is 
§28A.2 (1), Iowa Code (1979), which states: 

"As used in this chapter: 

1. "Governmental body" means: 

11. A board, council, commission or other governing body expressly 
created by the statutes of this state or by executive order. 

b. A board, council, commission, or other governing body of a political 
subdivision or tax-supported district in this state. 

c. A multimembered body formally and directly created by one or 
more boards, councils, commissions, or other governing bodies subject 
to paragraphs "a" and "b" of this subsection. 

d. Those multimembered bodies to which the state hoard of regents or 
a president of a university has delegated the responsibility for the man
agement and control of the intercollegiate athletic programs at the state 
universities." 

Our office has opined that in order to be subject to subsection "a" 
§28A.2 ( 1), a body must have policy-making or decision-making duties. 
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See O.A.G., Haskins to Thole, 5-16-79. It must, in other words, be a 
"Kovernin~e hutly". Tlw t•uunty huard uf Mupervi~c~ut"H, when il ill in charge 
of a drainaKe distl"il"t, clearly falls under subsection "a". S<•e Chapter 
331, Iowa Code (1979); Mandicino t>. Kelly, 158 N.W.2d 854 (Iowa 1968). 
A county board of supervisors is also plainly a governmental body with 
the meaning of subsection "a." 

Likewise, we have opined that in order to be subject to subsection "c", 
a body must be "multi-membered", "formally" and "directly" created, 
and have delegated to it policy-making or decision-making duties. See 
O.A.G., Schantz and Haskins to Hansen, 5-4-79. A board of trustees, 
when it is in charge of a drainage district, thus falls under subsection 
"c" if it is multi-membered, formally and directly created, and has policy
making or decision-making duties. In most instances, their requisites 
will be met and a board of trustees will be covered by the open meetings 
law. 

You further ask whether, if the county board of supervisors or a board 
of trustees of a drainage district is covered by Chapter 28A, the decision 
to issue work orders for minor repairs must be done by the board itself 
or whether it may simply be delegated to an administrator, who would 
not be subject to Chapter 28A. Repairs in drainage districts are governed 
by §455.135, Iowa Code (1979), which states in relevant part: 

1. When any levee or drainage district shall have been established and 
the improvement constructed, the same shall be at all times under the 
supervision of the board of supervisors except as otherwise provided for 
control and management by a board of trustees and it shall be the duty 
of the board to keep the same in repair as provided herein. The board at 
any time on its own motion, without notice, may order done whatever is 
necessary to restore or maintain a drainage or levee improvement in its 
original efficiency or capacity, and for that purpose may remove silt and 
debris, repair any damaged structures, remove weeds and other vegetable 
growth, and whatever else may be needed to restore or maintain such 
efficiency or capacity. In the event permanent restoration of a damaged 
structure is not feasible at the time, the board may order such temporary 
construction as it dt:·~ms necessary to the continued functioning of the 
improvement. If in maintaining and repairing tile lines the board finds 
from the engineer's report it is more economical to construct a new line 
than to repair the existing line, such new line may be considered to be a 
repair. If the estimated cost of any repair exceeds seventy-five percent of 
the original cost of the district and subsequent improvements therein, 
the board shall set a date for a hearin~ on the matter of making such 
repairs, and shall give notice as provided in sections 455.20 to 455.24. 
At such hearing the board shall hear objections to the feasibility of such 
repairs, and following the hearing the board shall order made such 
repairs as it deems desirable and feasible. Any interested party shall 
have the right of appeal from su<:h orders in the manner provided in 
this chapter. The right of remonstrance shall not apply to repairs as 
defined in this section. 

2. In the case of minor repairs, or in the eradication of brush and 
weeds along the open ditches, not in excess of one thousand dollars where 
the boa1·d finds that the same will result in a saving to the district it 
may cause the same to be done by secondary road equipment, or weed 
fund equipment, and labor of the county and then reimburse the second
ary road fund or the weed fund from the fund of the drainage district 
thus benefited. [Emphasis added] 

It is clear from the above section that the board - either the county 
board of supervisors or its appointed board of trustees - must authorize 
even minor repairs. Once the board has decided to make the minor re-
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pairs, it could, of course, delegate the task of carrying them out to an 
administrator. But it is the board which is to make the actual decision 
to undertake repairs. This being the case, a majority of the board would 
have to be present to authorize minor repairs.' Once that is so, §28A.2 (2), 

Iowa Code (1979), dcfinin~ 11 "'nwetin~" t·omcs into play. That Hection 
states: 

2. "lll!'!'fing" means a gathel"in~ in person or by electronic means, 
formal or informal, of a majority of the members of a governmental 
body where there is a deliberation or action upon any matter within 
the scope of the governmental body's policy-making duties. Meetings shall 
not include a gathering of members of a governmental body for purely 
ministerial or social purposes when there is no discusssion of policy or 
no intent to avoid the purposes of this chapter. [Emphasis added] 

It should he noted that the words "policy-making duties" encompass 
decision-making of an ad hoc nature and are not limited to the fonnula
tion of plans or rules. Sc1• O.A.G., Cook to Pellett and Crab, 6-16-79. The 
decision to undertake even minor repairs for a drainage district obviously 
involves some judgment or discretion and hence is not "purely minister
ial" in nature. Thus, the decision to authorize minor repairs must be 
made in open session. 

In sum, a county board of supervisors, when it is in charge of a 
drainage district, is covered by the open meetings law. A board of 
trustees, when it is in charge of a drainage district, is covered by the 
open meetings law if it is multi-membered, formally and directly created, 
and has policy-making duties. The decision to make minor repairs in a 
drainage district must be made by the county board of supervisors or 
the board of trustees itself and must be in open session. 

• Absent a special statute, a majority of a board or commission constitutes 
a quorum for the transaction of business. See City of Hiawatha v. Re
gional Planning Commission, 267 N.W.2d 31, 32 (Iowa 1978). 

June 15, 1979 

CONSERVATION COMMISSION: Wildlife habitat stamps - Sections 
110.1, 110.3, 110.7, 110A.5, 110A.6, Iowa Code, 1979. Persons hunting 
upon licensed Game Breeding and Shooting Preserves must possess a 
wildlife habitat stamp. Nonresidents hunting upon licensed Game 
Breeding and Shooting Preserves must also possess an unused pheasant 
tag issued pursuant to section 110.7, Iowa Code, 1979. (Benton to 
Brabham, Acting Director, Iowa Conservation Commission, 6-16-79) 
#79-6-20 (L) 

June 21, 1979 

LEGAL RELATIONSHIP OF THE lOW A MORTGAGE LOAN ACT, 
CHAPTER 535A, 1979 CODE OF lOW A, AND THE FEDERAL HOME 
MORTGAGE DISCLOSURE ACT, 12 U.S.C. §2801, et seq., AND THE 
ACTS' STATUTORY REQUIREMENTS REGARDING DISCLOSURE 
AND/OR FILING OF MORTGAGE LOAN INFORMATION AND 
DATA BY CERTAIN FEDERAL AND STATE FINANCIAL INSTI
TUTIONS: United States Constitution, 12 U.S.C., §2801-8; Chapter 
636A.1(2-4), 636A.4, 535A.4(4), 1979 Code of Iowa; Board of Governors 
of the Federal Reserve System, May 9, 1977, 42 F.R. 24314, May 13, 
1977. While the federal Mortgage Loan Disclosure Statement may be 
filed by state financial institutions, additional mortgage information 
or data not contained in the federal Mortgage Loan Disclosure State
ment can be required and collected pursuant to Section 636A.4(1-3), 
1979 Code of Iowa, and 12 U .S.C. §2806. State financial institutions 
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may petition the Federal Reserve Board for an exemption from the 
federal Home Mortgage Disclosure Act. The State cannot, however, 
require that federal financial institutions file any disclosure informa
tion as the federal Home Mortgage Disclosure Act preempts the appli
cation of state mortgage Joan disclosure laws to federal financial in
stitutions. Chapter 535A is constitutional except insofar as it requires 
federal financial institutions file disclosure reports pursuant to 535A.4 
(1-3), 1979 Code of Iowa. (Hagen to Chiodo, State Representative, 
6-21-79) #79-6-21 

The Honorable Ned Chiodo, State Representative: You have requested 
an opinion of the Attorney General regarding Section 535A.4, 1979 Code 
of Iowa, and specifically asked the following: 

1. If a financial institution is required to file a disclosure report 
pursuant to the federal Home Mortgage Disclosure Act, will a filing of a 
duplicate copy with the Iowa Housing Finance Authority be sufficient 
on the part of a financial institution in order to comply with Iowa Jaw 
as stated in Section 535A.4? 

2. If a financial institution is not required to file a disclosure report 
pursuant to the federal Home Mortgage D-isclosure Act, can the report 
that is required by the Iowa Housing Finance Authority ask for more 
information than is required by the federal Home Mortgage Disclosure 
Act? 

3. Enclosed are copies of the proposed Iowa Mortgage Loan Disclo
~lll'e Statement which is under consideration to be used to comply with 
Section 535A.4 of the Code of Iowa. Pages 1 and 2 encompass the in
formation required by the federal Home Mortgage Disclosure Act. Pages 
3, 4 and 5 ask for information in addition to what is asked under the 
federal Home Mortgage Disclosure Act. Can a financial institution be 
required to report this additional information under the law as stated 
in Section 535A.4? 

Section 5:.l5AA, l!J7!J Code of Iowa, states: 

Disclosure. Each reporting fimwcial i11stitution accepting an applica
tion for a mortgage loan shall: 

1. Maintain a record of mortgage loan applications by census tract. 

2. Annually make a report based on the mortgage loan application 
1·ecords which shall : 

a. State the total number of mortgage loan applications filed by 
census tract. 

b. Clearly show the total number of mortgage loans which were 
approved and which were not approved by <.-ensus tract. 

3. The report required by this section shall be placed on file with the 
Iowa Housing Finance Authority and shall be available to the public. 

4. In accordance with subsections 1, 2 and 3, the superintendent of 
banking, the auditor of state, the administrator of the credit union de
partment and the commissioner of insurance shall establish ruln for the 
enforcement of the provisions of this section. [Emphasis supplied]. 

Rules established pursuant to this chapter shaH permit a financial 
institution which is required to file a disclosure report pursuant to the 
federal Home Mortgage Disclosure Act of 1975, 12 U.S.C. 2801 to 2809, 
and the regulations promulgated under that Act, to file a copy of that 
report with the Iowa Housing Finance Authority a report that conforms 
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in form and substance with the requirrements of the federal Home 
Mortgage Disclosure Act. 

In analyzing the specific questions you propounded regarding the 
application of Section 535A.4, 1979 Code of Iowa, four basic issues must 
be addressed. First, does the Iowa Mortgage Act differ from the federal 
Home Mortgage Disclosure Act? Second, other than the information 
sought in the two-page federal Loan Disclosure Statement or the first 
two pages of the Iowa Loan Mortgage Disclosure Statement, does Section 
535A.4 require that any other additional disclosure be made or informa
tion be filed by the affected financial institutions in Iowa? Third, if 
additional information other than that sought in the federal report can 
be collected, is Chapter 535A, 1979 Code of Iowa constitutional as it 
applies to all financial institutions of a certain size including federal 
financial institutions. Fourth, if Chapter 535A, 1979 Code of Iowa, is 
unconstitutional in part, can the statute be severed so as to preserve the 
remaining provisions of Chapter 535A? 

I. DOES THE lOW A MORTGAGE LOAN ACT DIFFER FROM 
THE FEDERAL HOME MORTGAGE DISCLOSURE ACT? 

While both the federal and Iowa Acts seek to disclose and prohibit 
"red-lining" as defined at Section 535A.1 (1 and 2) and 12 U.S.C. §2801, 
a comparison of the basic provisions of the two Acts reveal significant 
differences. Distinctions can be found between the two Acts in the 
definitions of the affected transactions and institutions, the precise dis
closure systems and in the very mortgage loan information or data to be 
disclosed. These distinctions will be reviewed below as they provide an 
insight into the respective coverage of each Act and are probative of 
intent of the Iowa Legislature to provide a separate, distinctive state 
scheme of red-lining regulation. 

Chapter 535A, 1979 Code of Iowa, requires that each "reporting finan
cial institution" accepting an application for "mortgage loan" "shall" 
provide the information pursuant to §535A.4(1-3), 1979 Code of Iowa, 
in a disclosure report filed annually with the Iowa Housing Finance 
Authority. The terms "mortgage loans" and "reporting financial institu
tions" are defined in §535A.1 (2-4) and encompass both federal and state
chartered institutions in Iowa cities over 50,000 in population as follows: 

2. "Mortgage loan" means a loan for the purchase, construction, 
improvement or rehabilitation of residential property containing or to 
contain four or fewer family dwelling units in which the property is used 
as security for the loan. 

3. "Financial institution" means any bank, credit union, insurance 
company, mortgage banking company or savings and loan association, 
industrial loan company, or like institution which operates or has a 
place of business in this state. 

4. "Reporting financial institution" means a financial institution with 
an excess of ten million dollars in assets which during a reporting period 
accepts mortgage loan applications from persons in any Iowa city with 
a population in excess of fifty thousand as determined in the most recent 
regular census or in any standard metropolitan statistical area. 

The fed·eral Home Mortgage Disclosure Act, 12 U.S.C., §§2802 and 
2803 (a) ( 1) define tho~e same terms as follows: 

§2802: For purposes of this chapter; 
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(1) the term "mortgage loan" means a loan which is secured by 
residential real property or a home improvement loan; 

(2) the term "depository institution" means any commercial bank, 
savings and loan association, building and loan association, or homestead 
association (including cooperative banks) or credit union which makes 
federally related mortgag·e loans as determined by the Board; 

(3) the term "Secretary" means the Secretary of Housing and Urban 
Development. 

§2803: (a) (1) Each depository institution which has a home office or 
branch office located within a standard metropolitan statistical area, as 
defined by the Office of Management and Budget shall compile and make 
available, in accordance with regulations of the Board, to the public for 
inspection and copying at the home offic·e, and at least one branch office 
within each standard metropolitan statistical area in which the depository 
institution has an office the number and total dollar amount of mortgage 
loans which were (A) originated, or (B) purchased by that institution 
during each fiscal year (beginning with the last full fiscal year of that 
institution which immediately preceded the effective date of this chap
ter). 

Regulation "C" of the Board of Governors of the Federal Reserve, 12 
C.F.R. 203, effective June 28, promulgates the regulations enforcing the 
federal Home Mortgage Disclosure Act. In its more precise definition of 
mortgage loans at 12 C.F .R. 203.2 (h), construction loans are considered 
temporary loans and exempted from reporting under the federal Act. 
Section 535A.1 (2), 1979 Code of Iowa, specifically includes construction 
loans as a category of loans included within the definition of mortgage 
loans under the Iowa Act. On the other hand, Regulation "C" at 12 C.F.R. 
203.2 (f) does include secured and unsecured home improvement loans. 
However, Iowa at §535A.2, 1979 Code of Iowa, defines mortgage loans 
so as to include secured but not unsecured home loan mortgages. 

The cove1·age of fim~ncial institutions also differs slightly. Both include 
federal and state financial institutions with assets in excess of $10,000,000. 
The federal encompasses an institution with the institution or its branch 
in a standard metropolitan statistical area (SMSA), as defined by the 
Office of Management and Budget. Iowa's Act affects financial institu
tions within an SMSA or any Iowa city with a population in excess of 
fifty thousand ( §535A.l [ 4)). These definitions may not necessarily be 
synonymous to coverage of cities in excess of 50,000. 

The Iowa Act requires at §535A.4 0-3) that each reporting financial 
institution file the requisite information with the Iowa Housing Finance 
Authority. The federal Act at 12 U.S.C., §2803(a) (1) requires that the 
information be "made available ... to the public for inspection and 
copying." While the state Act thus requires each covered institution to 
take the affirmative step of filing a report in a centralized depository for 
review, no filing with or review by any f-ederal agency is required under 
the federal law. The affected financial institutions under the federal Act 
must have the following mortgage loan information available on the 
federal Mortgage Loan Disclosure Statement: 

[T]he number and total dollar amount of mortgage loans which were 
(A) originated, or (B) purchased by that institution during each fiscal 
year ... itemized ... by census tracts [where practicable] ... , otherwise 
by ZIP code, for borrowers, under mortgage loans secured by property 
located within that standard metropolitan statistical area . . . [and] 
for all such mortgage loans which are secured by property located 
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outside that standard metropolitan statistical area." ( 12 U .S.C., §2803 
(1976). 

The information to be made available at the financial institution by the 
federal Act is a~ a in ~xpressly set out in Regulation "C" of the Federal 
Reserve Board at 12 C.F.R. 203.4-5. Included in Regulation "C" is a 
specimen form of the two-page federal "Mortgage Loan Dtisclosure State
ment." As you point out, these two pages of the federal report are 
repeated verbatim in the first two pages of the Iowa Loan Mortgage 
Disclosure Statement. However, the Iowa Act requires that the report 
"clearly show the total number of mortgage loans approved and which 
were not approved" (§535A.4(3), 1979 Code of Iowa). This information 
is sought by means of the last three pages of the Iowa Mortgage Loan 
Disclosure Statement attached to your letter. This information or dis
closure regarding mortgage loans approved and those not approved is 
not required under the federal Act. 

The distinctions set out above are probative of the legislative intent. 
The coverage of the Iowa Mortgage Loan Act is not simply a parroting 
of the federal Home Mortgage Disclesure Act passed several years 
earlier. The affected institutions, mortgage loan transactions, mechanisms 
for disclosure of the mortgage loan information, and the exact informa
tion to be disclosed differ under each respective Act. Such differences 
are indicative of the Iowa Legislature's intent to establish a distinctive 
pattern of state regulation of "red-lining" independent and in addition 
to the federal Act. 

II. OTHER THAN INFORMATION SOUGHT IN THE TWO
PAGE FEDERAL MORTGAGE LOAN DISCLOSURE STATEMENT 
OR THE FIRST TWO PAGES OF THE IOWA MORTGAGE LOAN 
DISCLOSURE STATEMENT, DOES §535A.4 REQUIRE THAT ANY 
OTHER ADDITIONAL o.ISCLOSURE BE MADE OR INFORMATION 
BE FILED BY THE AFFECTED FINANCIAL INSTITUTIONS IN 
IOWA? 

Under §535A.4, 1()79 Code of Iowa, the financial institutions issuing 
mortgage loans as defined above are required annually to report certain 
specified information. Section 535A.4 ( 4) mandates that the superinten
dent of banking, the auditor of state, the administrator of the credit 
union department and the commissioner "shall" promulgate rules to 
enforce the collection of the specified information. The word "shall" 
imposes a duty, (§4.2, [36a], 1979 Code of Iowa). The respective finan
cial institutions and state agencies have no alternative but to disclose and 
procure the information as described in §535A.4 (1-3), 1979 Code of Iowa. 

Simultaneously, §535A.4, 1979 Code of Iowa, provides that the rules 
for filing of information shall provide for the filing of the Federal 
Disclosure Statement by those financial institutions affected by 12 U.S.C. 
§§2801-9. The Iowa provision further provides that financial institutions 
not required to file a Federal Disclosure Statement shall file a report 
that conforms in form and substance to the Federal Disclosure Statement. 
The apparent conflict within §535A.4 must be reconciled. 

The first two pages of the five-page Iowa Disclosure Statement which 
you submitted to us certainly are similar in form and substance to the 
Federal Disclosure Statement. In fact, pages 1 and 2 of the Iowa Dtisclo
sure Statement are virtually identical to the forms contained in 12 C.F.R. 
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203. Pages 1 and 2 of the Iowa Loan Mortgage Disclosure Statement 
certainly comply with the Iowa law. 

A question then arises as to the statutory authorization for collecting 
the additional information sought on pages 3 through 5 of the Iowa 
Disclosure Statement. This information as noted earlier is sought to 
comply with the mandate of §535A.4 (3), 1979 Code of Iowa. The Legis
lature will be presumed to have inserted every part in a statute for the 
purpose and to have intended that every part shall be carried into effect. 
See State v. Jennie Coulter Day Nnrse1·y, 218 N.W.2d 579 (Iowa 1974). 
A reasonable construction of the statute must be made so as to best 
effect its purpose and intent. See Crow v. Shaeffer, 199 N.W.2d 45, 47 
(Iowa 1972); §4.7, 1979 Code of Iowa. The Iowa court's declaration 
regarding principles of statutory construction in Doe v. Ray, 251 N.W.2d 
496 (Iowa 1977), is noteworthy: 

In interpreting these statutes we are guided by familiar prinicples of 
statutory construction. Of course, the polestar is legislative intent. Iowa 
Department of Revenue :·. Iowa Merit Employment Commission, Iowa 
243 N.W.2d 610, 614; Cassady 11. Wheeler, Iowa 224 N.W.2d 649, 651. 
Ou.r goal is to ascertain that intent and, if possible, give it effect. State 
v. Prybil, Iowa 211 N.W.2d 308, 311; Isaacson v. Iowa State Tax Com
mission, Iowa 183 N.W.2d 693, 695. Thus, intent is shown by construing 
the statute as a whole. In searching for legislative intent we conside1· 
the objects sought to be accomplished and the evils and mischiefs sought 
to be remedied in reaching a reasonable or liberal construction which will 
best effect its purpose rather than one which will defeat it. Peters v. 
Iowa Employment Secw·ity Commission, Iowa 235, N.W.2d 437, 440. 
However, we must avoid legislating in our own right and placing upon 
statutory language a strained, impractical or absurd construction. Cedar 
Mem. Park Cemetery Association v. Personnel Assoc., Inc., Iowa 178 
N.W.2d 343, 347. [Emphasis supplied]. 

While the Legislature does permit the filing of the federal report, 
they do not state that such a filing shall be in lieu of any additional 
state report or supplement. Rather the Iowa statute seems to contemplate 
the avoidance of paperwork or duplication. It must be presumed and is 
obvious on the fact of Section 535A.4 that the Iowa Legislature was 
aware of the federal Home Mortgage Disclosure Act. Ser Hubbard 11. 

State, 163 N.W.2d 904 (Iowa 1!169). By allowing the filing of the federal 
report in part, financial institutiolls and the state avoid unnecessary and 
redundant paperwork. By allowing other institutions, not covered by the 
federal Act, to file similar reports in part to the federal Mortgage Loan 
Disclosure Statement a minimum standard of uniformity is created so 
as to facilitate effective and efficient review and scrutiny of the data 
collected. 

The requirement in §535A.4 (1-3), 1979 Code of Iowa, that certain 
information or data be collected cannot be ignored. To interpret the filing 
requirements in any other way would violate the ·express statutory decla
ration to collect the specified information. It will not be presumed that 
useless ami meaningless words are used in a legislative enactment, and a 
construction holding that the Legislature enacted a meaningless provision 
should be avoided if possible. See Iowa Civil Rights Commission v. Mas
sey-Ferguson, Inc., 207 N.W.2d 57 (Iowa 1973), State v. Downing, 261 
Iowa 965, 155 N.W.2d 517, 522 (Iowa 1968), Holzhauser v. Iowa State 
Tax Commission, 245 Iowa 525, 535 62 N.W.2d 229 (Iowa 1954). Con
sequently, we are of the opinion that the specified state agencies can and 
must collect the requisite information listed in §535A.4 (1-3), 1979 Code 
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of Iowa, even if the information required exceeds that required in the 
federal Mortgage Loan Disclosure Statement. 

III. IF ADDITIONAL INFORMATION, OTHER THAN THAT 
SOUGHT IN THE FEDERAL DISCLOSURE STATEMENT CAN BE 
COLLECTED, IS CHAPTER 535A, 1979 CODE OF IOWA, CONSTI
TUTIONAL AS IT APPLIES TO ALL FINANCIAL INSTITUTIONS 
OF A CERTAIN SIZE INCLUDING FEDERAL FINANCIAL INSTI
TUTIONS? 

Both the federal Home Mortgage Disclosure Act, 12 U.S.C. §1201-8, 
and the Iowa Mot·tgagc Luau Act, Chapter 636A, l!J7!J Code of Iowa, 
regulate financial institutions of a certain size whether state ot· federally 
chartered. In our opinion, state agencies acting pursuant to Chapter 636A 
cannot require that federal financial institutions file any disclosure in
formation because Congress has, with respect to federal institutions, 
preempeted the field by passage of the federal Act. Congress did not 
intend, however, to prevent additional state regulation of state chartered 
institutions. Two recent cases support our conclusions. 

In Glen Ellyn Savings and Loan Association et al. v. A. T. Tsousmes, 
337 N.E.2d 1 (Illinois 1978), cert. denied, the Illinois Supreme Court held 
that under the Supremacy Clause of the United States Constitution, the 
Federal Home Mortgage D·isclosure Act preempted application of the 
Illinois "Financial Institutions Disclosure Act" to certain federally char
tered institutions. The Illinois law preceded the federal and did not 
contemplate any federal provision. In Glen Ellyn, supra, at 2-3, the 
Illinois court reviewed the Illinois and federal Acts and stated: 

Even a quick comparison of the two statutes reveals substantial dif
ferences in the coverage and mechanics of the two disclosure schemes. 
Those differences, however, are immaterial in light of the more specific 
treatment given the question of preemption in Section 306 of the Federal 
Act (12 U.S.C. sec. 2804 (1976). 

Sec. 2804: Relation to state laws: 

(a) This chapter does not annul, alter, or affect, or exempt any state
chartered depository institution subject to the provisions of this chapter 
from complying with the laws of any state or subdivision thereof with 
respect to public disclosure and recordkeeping by depositor institutions, 
except to the extent that those laws are inconsistent with any provision 
of this chapter, and then only to the extent of the inconsistency. The 
Board is authorized to determine whether such inconsistencies exist. 
The Board may not dete1·mine that any such law is inconsistent with any 
provision of this chapter if the Board determines that such law requires 
the maintenance of records with greater geographic 01· other detail than 
is 1·equired under this chapter, or that such law otherwise provides great
er disclosure than is required under this chapter. 

(b) The Board may by regulation exempt from the requirements of 
this chapter any state-chartered depository institution within any state 
or subdivision thereof if it determines that, under the law of such state 
or subdivision, that institution is subject to requirements substantially 
similar to those imposed under this chapter, and that such law contains 
adequate provisions for enforcement. Notwithstanding any other pro
vision of this subsection, compliance with the requirements imposed 
under this subsection shall be enforced under: 

( 1) Section 1818 of this title in the case of national banks, by the 
l"omptmller of the currency; and 

(2) Section 1464 (d) of this title in the case of any institution subject 
to that provision, by the federal Home Loan Bank Board. 
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The language of section 306 plainly states that the federal Act is not 
intended to preempt the application of equally stringent, antiredlining 
disclosure acts to state-chartered institutions. Under the doctrine of 
expressio unius exclusio alterius est People e.r rel. Moss v. Page ( 1964), 
30 Ill. 2d 271, 195 N.E.2d 641, this language cannot be presumed to be 
surplusage Hirschfield v. llan·rtt ( 1968), 40 Ill. 2d 224, 239 N.E.2d 831, 
and it thus demonstrates Congress understanding that in the absence 
of such language, the federal Act would be preemptive of similar state 
legislation. "The purpose of Congress is the ultimate touchstone." Retail 
Cle1·ks International Association v. Schermerhorn (1963), 375 U.S. 96, 
103 84 S.Ct. 219, 223, 11 L.Ed. 2d 179, 184: accord, Malone v. White 
Moto1· Co. (1978), 98 S.Ct. 1185, 1190, 55 L.Ed. 2d 443, 450. Here, the 
plain language demonstrates not only Congress' understanding that the 
federal Act normally would be construed to preempt the Illinois Act, 
but also its intention that only the regulation of state-chartered institu
tions be exempted from such preemption. Of course, if construction of the 
plain langua~ of section 306 of the statute led to a result which was 
clearly repugnant to the purpose of the statute read as a whole and in 
light of its history, we would find that the above-quoted statutory lan
guage was, after all, mere surplusage. E.g., People v. Todd (1975), 57 Ill. 
2d 534, 322 N.E. 2d 447. That is not the case here, however. Although the 
stated purpose of the federal Act is "* * * to provide the citizens and 
public officials of the United States with sufficient information to enable 
them to determine whether depository institutions are filling their obli
gations to serve the housing needs of the communities and neighborhoods, 
in which they are located and to assist public officials in their determina
tion of the distribution of public sector investments in a manner designed 
to improve the private investment environment" ( 12 U .S.C. Sec. 2801 (b) 
(1976); and although subjecting federally-chartered institutions to the 
additional requirements of the Illinois Act could only further the above
quoted purpose of the federal Act, it is plain from the legislative history 
of the statute that Congress retreated somewhat from its stated purpose 
in order to protect the interests of certain federal agencies. The Senate 
version of the federal Act would not have preempted the application of 
state laws to fed·erally-chartered institutions. The House, however, appar
ently responding to suggestions from the amicus curiae in this case, the 
Federal Home Loan Bank Board (FHLBB) (see 121 Cong. Rec. H 10, 
517 daily ed. Oct. 31, 1975, remarks of Rep. Stevens), insisted that 
federally-chartered institutions not be subjected to state disclosure laws. 
The House apparently accepted the F H LBB's reasoning that "subjecting 
a fedemlly-chartered institution to state [disclosure] law would threaten 
the dual banking system." See H. Conf. Rep. No. 726, 94th Cong., 1st 
Sess. 10, reprinted in [1975] U.S. Code Cong. & Admin. News, pp. 2333, 
2336 ("Conference Report"). [Emphasis supplied] 

In an even more recent decision, a United States District Court in 
New Jersey issued a decision on January 9, 1979, in National State Bank 
v. Lo11g- Fed. Supp.- (D.C.M.J., 1979) (47 U.S. L.W. 2490), holding 
that Section 306 of the federal Home Mortgage Disclosure Act, 12 U.S.C. 
2805, preempts the application of state disclosure laws to national banks. 
The court stated as follows: 

Section 306 of the Home Mortgage Disclosure Act, 12 U.S.C., §2805, 
does not specifically state that national banks are exempt from state 
reporting and disclosure laws. Nevertheless, the court agrees with the 
Illinois Supreme Court that Section 306 demonstrates the intent of 
Congress to preempt state 1·eporting and disclosure laws with respect 
to national ba11ks. See Glen Elly11 Savings and Loan Association v. 
Tsoumas, 377 N.E.2d 1, cert. denied, 47 LW 3301 (October 31, 1978). 
Any other conclusion would have the anomalous result of subjecting state 
banks to only state disclosure laws in certain circumstances but subject
ing national banks to state and federal disclosur·e laws in all circum
stances. Furthermore, this conclusion is cl·early supported by the legis
lative history of Section 306. 
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The banking commissioner dc-~s not appear to seriously contest the 
conclusion that Section 306 preempts the application of state disclosure 
laws to national banks to some -2xtent. Rather, her position appears to be 
that the scope of such preemption is n~stricted to state laws that are 
purely reporting and disclosure laws. Since the New Jersey law prohibits 
redlining as well as requires reporting- and disclosure, she argues that 
reporting and disclosure deemed necessary for the state to enforce the 
prohibition are not preempted. 

This view of ~~ction 306 is too restrictive. The commissioner has not 
cited any case that supports her apparent contention that the preemptive 
effect of a federal statute can be avoided where a state statute, touching 
the same field, has a different purpose than the federal statute. In the 
court's view, disclosure is disclosure, regardless of what the purpose of 
the disclosure may be. 

The court does find, however, that the scope of Section 306 is limited to 
state reporting and disclosure laws. The legislative history indicates that 
it was intended to have such a limited impact. [Emphasis supplied] 

In National State Bank, supra, the court did indicate that New Jersey 
could, however, prohibit national banks from red-lining. The court stated 
in part as follows: 

Federal banking laws do not preempt application to national banks of 
New Jersey statute prohibiting redlining. 

The federal interest in the national banking system does not require 
the Jll'l't.'IIIJ•Iioll of Uu• slat(• law's prohihilor~ •:<·quirt•nlt•nts. Nuliunul 
hullk>< Ill'(' suhjt•t·l. lo opt• rat ion of sial·;• law t'Xt'l'(ll. wht•n• sud1 lnw t•X· 
prcs!<ly l'onflil'ls wil.h ft'<h•rul lnw or fruslrnlt•s lht• purpnst• for whidl 
the nuti01wl bun);s wt•rc l'n•utcd, or impairs lh<•ir efficiency to discharge 
the duties imposed on them hy federal luw. The banks have not demon
strated that the state law's pt·ohibitory requirements expressly conflict 
with federal law, frustrate the purposes of national banks, or impair the 
efficiency of nation banks ... 

. . . Any congressional prohibition of redlining will more than likely 
have an impact on every lending institution in the nation. Congress may 
be reluctant to enact such sweeping regulation in the absence of affirma
tive evidence that the practice exists. That reluctance, however, does not 
necessarily mean that Congress intended to preclude individual states 
from taking more direct measures to combat redlining and from making 
those measures applicable to national banks. Indeed, the legislative his
t01'1/ with respect to Section 306 of the HM DA suggests that Cong1'e88 did 
not wish to preempt states from faking· additional steps to combat red
lining. Given this history, and the lack of any other affirmative indication 
of congressional int:mt with respect to the preemption issue, the court 
cannot conclude the banks have shown fhat the clear and manifest pur
pose of Congress was to exempt national banks from state laws prohibit
ing the practice of redlining. [Emphasis supplied] 

The court also concluded in National State Bank that the commissioneT 
could not investigate a federally-chartered bank's violation of the state's 
reporting Act. The court stated as follows: 

Thus, the state Act's prohibitory requirements are not preempted with 
respect to national banks. The statutory provision giving the state bank
ing commissioner power to investigate "any matter peTtaining to their 
Act" present-a mor-2 difficult problem. In the court's view, this provision 
must be declared unconstitutional in its entirety. Clearly, the banking 
commissioner cannot conduct investigations of matters dealing with the 
state Act's reporting and disclosure requirements. Furthermore, permit
ting the commissioner to investigate violations of the provision prohibit
ing redlining would inevitably result in the disclosure, on a case by ca&e 
basis, of information that the commissioner is precluded from obtaining 
from the banks on a general basis. Thus, the provision authorizing the 
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commissioner to conduct investigations into violations of the law is uncon
stitutional in its entirety. 

The Iowa law attempts to tread between these boundaries of preemp
tion and state and federal requirements. Iowa recognizes the existence of 
the federal Mortgage Disclosure Act in Section 535A.4(4), 1979 Code of 
Iowa, and the United States Congress expressly recognized the authority 
of states to control state-chartered or controlled financial institutions 
with even more stringent i·eporting criteria in 12 U.S.C., §2805. However, 
in our opinion, Section 535A.4 is unconstitutional to the extent that it 
seeks to regulate nationally or federally-chartered institutions and re
quires greater disclosure of information than is required by the federal 
Home Mortgage Disclosure Act, 12 U.S.C., §2801. See Glen Ellyn, supra, 
and National State Bank, supra. Federally or nationally chartered insti
tutions may voluntarily submit the disclosure report submitted pursuant 
to the Home Mortgage Act, 12 U.S.C. ~2801 et al. or the state may obtain 
such disclosure reports under the Freedom of Information Act from the 
Federal Reserve Board. 

IV. IF CHAPTER 535A, Hl79 CODE OF IOWA, IS UNCONSTITU
TIONAL IN PART, CAN THE STATUTE BE SEVERED SO AS TO 
PRESERVE THE REMAINING PROVISIONS OF CHAPTER 535A? 

Whether the invalidity of the coverage of federal financial institutions 
renders the entire statute unconstitutional is a close question. The test 
of separability is legislative intent. 

It is a recognized principle that the objectionable part of a statute 
may alone be voided when the remaining portion is complete and enforce
able by itself and when it appears the legislature intended the remainder 
to stand even if a part was invalid. 

State v. Books, 255 N.W.2d 322,325 (Iowa 1975). As stated in State v. 
Mom·oe, 236 N.W.2d 24, 35 (Iowa, 1975), quoting approvingly from 82 
C.J.S. Statutes §93, pages 154-155: 

A statute may be unconstitutional in part and yet be sustained with 
the offending part omitted, if the paramount intent or chief purpose will 
not be destroyed thereby, or the legislative purpose not substantially 
affected or impaired, if the statute is still capable of fulfilling the 
apparent legislative intent, or if the 1 :!maining portions are sufficient 
to accomplish the legislative purpose deducible from the entire act 
construed in the light of contemporary events. 

Chapter 535A, 1979 Code of Iowa, dces not contain a separability 
clause. "When there is no such clause, the presumption is that the statute 
was meant to stand or fall in its entirety." Motor Club of Iowa 11. Depart
ment of Transportation, 251 N.W.2d 510, 519 (Iowa 1977); State v. 
Books, 225 N.W.2d 322, 325 (Iowa 1975). In Motor Club, the administra
tive rules in question were found to be interdependent since the invalid 
provisions were conditions precedent to the remaining provisions and 
there was legislative history that the commission had previously refused 
to pass the resolution without the invalid conditions. However, "The pre
sumption against separability in absence of a separability clause is a 
weak one." 2 Sutherland, Statutory Construction §44.09, p. 353. "In all 
cases, the determining factor is legislative intent." State v. Books, 225 
N.W.2d at 325, finding such presumption overcome where the amendment 
to a long-standing enactm~ent was invalid and the effect of total invali
dation would be to have no regulation covering gifts to public officials. 
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The central question is whether the Legislature would have enacted 
Chapter 535A, 1979 Code of Iowa, and not have included the federally
regulated or chartered financial institutions. The invalid part cannot be 
separated if the provisions in 535A are "connected and dependent upon 
each other so that if you reject the unconstitutional part you destroy the 
legislative intent ... " Smith v. Thom]JBon, 219 Iowa 888, 258 N.W. 190, 
196 (1934). Unlike the New Jersey legislation as reviewed in National 
State Bank, supra, the provision contained in 535A.4(4) clearly con
templated an interrelationship with the Federal Home Mortgage Disclo
sure Act. This interrelationship allowed enough flexibility to avoid re
dundancy or duplication of unnecessary paperwork. The intent of the 
Iowa Legislature appears to have been to create greater disclosure re
quirements for those financial institutions not preempted by the federal 
Act. Unlike the factual situation in Glen Ellyn, supra, the Iowa Legisla
ture's mortgage disclosure requirements were passed subsequent to the 
federal legislation. One must presume that the Iowa Legislature was 
aware of the federal Act and of the specific Congressional statutory 
allowance in 12 U.S.C., §2805 of additional "geographic and other detail" 
or of "greater disclosure" on the part of state-chartered financial insti
tutions to state agencies simultaneously regulating red-lining. See Hub
ba1·d v. State, 163 N.W.2d 904 (1969). Consequently, we conclude the 
Legislature would have passed the same legislation applying only to 
state-chartered financial institutions. To conclude otherwise would make 
the actions of the Iowa Legislature redundant, unnecessary, and absurd. 
See Graham v. Wol"thington, 259 Iowa 845, 146 N.W.2d 626 (1966); 
Crow v. Shaeffer, 199 N.W. 2d 45, 47 (Iowa 1972). 

The regulation of state financial institutions is basic to Iowa law. 
Disclosure requirements greater for stat~ financial institutions than those 
of federal financial institutions do not deprive the state financial insti
tutions of any constitutional rights. State-chartered financial institutions 
or state agencies under 12 U.S.C., §1205 and the Supplement to 12 C.F.R. 
203, may petition for an exemption from compliance with the federal 
Hom" MoJ·t~rul'l' Di~eh•sm·e Act, thereby eilminating unnecessary duplica
tion. ,s,.,. e.~r. J:oarrl of CoN'nwrs of' the Federal Rest~n'e System, May 9, 
1!177. 42 C.F.R. 2431-!, May 13, 1!177, "New York Lender Exemption 
lt'rom Mortgage Disclosure". 

Consequently, other state-chartered institutions covered by the federal 
Home Mortgage Act may submit the federal disclosure report but are 
required to submit additional information required under 535A.4 (1-3) 
pursuant to the administrative regulations propounded by their supervis
ing state agency. All state financial institutions not covered by the 
federal Act must file the state disclosure report information requested. 
To conclude otherwise would make the Iowa Mortgage Act §536, 1979 
Code of Iowa, nothing more than surplusage and violate the mandatory 
disclosure requirements of the chapter. 

In summary, the answers to your specific questions are as follows: 

1. Question: If a financial institution is required to file a disclosure 
report pursuant to the federal Home Mortgage Disclosure Act, will a 
filing of a duplicate copy with the Iowa Housing Finance Authority be 
sufficient on the part of a financial institution in order to comply with 
Iowa law as stated in Section 585A.4? 
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Answer: No, not necessarily. Federal financial institutions may volun
tarily file the federal Mortgage Loan Stat-ement pursuant to the federal 
Home Mortgag·e Disclosure Act. However, under §636A.4 ( 1-3) and 12 
U .S.C., §2805, the state may require additional information of state
chartered financial institutions obtained pursuant to 535A.4 (1-3), 1979 
Code of Iowa. 

2. Question: If a financial institution is not required to file a dis
closure report pursuant to the federal Hom-e Mortgage Disclosure Act, 
c·an the report that is required by the Iowa Housing Finance Authority 
nsk for more information than is required by the federal Home Mortgage 
Disclosure Act? 

Answer: Yes, in the case of state financial institutions, more informa
tion can be collected than is required by the federal Home Mortgage 
Disclosure Act. No, in the case of f·ederal financial institutions. The 
federal Act, 12 U.S.C. §2805, expressly addresses preemption as to state
rhartered financial institutions and provides that the states may regulate 
mortgage loans and each state may require greater geographic or other 
detail or greater disclosure than the federal Act. With the Iowa Act, 
greater disclosure is required under 535A.4 ( 1-3), 1979 Code of Iowa. 
The Board of Governors of Federal Reserve System has issued no de
dsion relative to Iowa's moo-tgage Acts and 12 U.S.C., §2806. Iowa 
ngencies must require additional information from state financial insti
tutions in order to satisfy the statutory mandate of §535A.4(1-3), 1979 
Code of Iowa. 

3. Question: Enclosed are copies of the proposed Iowa Mortgage 
Loan Disclosure Statement which is under consideration to be used to 
comply with Section 535A.4 of the Code of Iowa. Pages 1 and 2 ask for 
information in addition to what is asked under the federal Home Mort
gage Disclosure Act. Can a financial institution be required to report this 
11dditional information under the law as stated in Section 536A.4? 

Answer: State-chartered institutions can be required to file the addi
tional information required by the Iowa statute but federal institutions 
do not have to file information under the doctrine of preemption as a 
l"t'sult of the federal Home Mortgage Disclosure Act. (See answers 
:1hove. 

June 22, 1979 

COUNTIES AND COUNTY OFFICERS: Sections 126.43, 126.45, 125.48, 
230.15, 230.25, 252A.3, 336A.4, and 627.6, 1979 Code of Iowa; County 
boards of supervisors may make a reasonable assessment of the ability 
to pay of persons legally liable for the support of patients in the 
mental health or alcoholism treatment programs. Such an assessment 
is limited to a person's present abi.lity to pay for support, based on 
the person's nonexempt assets and the economic needs of the person 
and his/her family. The board may subsequently review the ability to 
pay of persons legally liable for the support of patients receiving 
treatment in these programs. Such redeterminations apply only to 
current charges, and may not be applied retroactively. (McDonald to 
Huffman, Pocahontas County Attorney, 6-22-79) #79-6-22 

M1·. H. Dale Huffman, Pocahontas County Attorney: You have re
quested an opinion of the Attorney General concerning contribution to the 
county's mental health and alcoholism treatment accounts by persons 
liable for the support of patients receiving assistance thereunder. With 
respect to sections 125.45 (2) (formerly §125.28 (2)) and 230.25 (1), 1979 
Code of Iowa, you have specifically inquired as follows: 

( 1) What criteria should the Board of Supervisors use in determining 
ability to pay, for example, may they look at a person's expectancy of 
receiving income, from inheritance or otherwise in the future. May they 
look at the person's assets, whether they be income producing assets 
or not, or must they make their decisions solely on present income or 
present ability to pay. 
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(2) What is the effect concerning liability for the patient's charges, 
if the Board determines there is no present ability to pay. Is there then 
no liability, so that if the patient in subsequent years acquires assets 
he cannot be made to pay the account and does such a finding change 
liability to the County for all charges which the County has paid in 
behalf of the patient occurring before the Board's determination. 

Sections 125.45(2) and 230.25(1) address the present ability to pay 
for treatment of persons legally liable for the support of such patients. 
Therefore, the expectancy of receiving income in the future would be 
beyond the scope of review granted to the board of supervisors under 
these sections. Such expectancies should be considered only when realized 
as income. 

Chapter 230 of the Code of Iowa governs the determination of the 
costs and payment for treatment of patients receiving treatment in a 
state mental health institution. Chapter 230 also governs the determina
tion of costs and payment for treatment provided for substance abusers 
in a mental health institution. See ~125.43, 1979 Code of Iowa. 

Section 230.15 addresses personal liability for patients receiving treat
ment in these programs. Section 230.15 defines "persons legally liable for 
the support" of such patients, and sets forth the extent of liability for 
such patients, as follows: 

230.15 Personal liability. Mentally ill pe:rsons and persons legally 
liable for their support shall remain liable for the support of such men
tally ill. Persons legally liable for the support of a mentally il person 
shall include the spouse of the mentally ill person, any person, firm, or 
corporation bound by contract for support of the mentally ill person, 
and, with respect to mentally ill persons under eighteen years of age 
only, the father and mother of the mentally ill person. The county audi
tor, subject to the direction of the board of supervisors, shall enforce 
the obligation herein created as to all sums advanced by the county. 
The liability to the county incurred under this section on account of any 
mentally ill person shall be limited to one hundred percent of the cost of 
care and treatment of the mentally ill person at a state mental health 
institute fot· one hundred twenty days of hospitalization, whether occur
ring subEequent to a ~ingle admission or accumulated as a consequence 
of two or more separate admissions, and tl:ereafter to an amount not in 
excess of the avnage minimum cost of the maintenance of a physically 
and mentally healthy individual residing in his own home, which standard 
shall be established and may from time to time be revised by the depart
ment of social services. No lien imposed by section 230.25 shall exceed 
the amount of the liability which may he incurred under this section on 
account of any mentally ill person. 

Nothing in this section shall he construed to prevent a relative or other 
person from voluntarily paying the full actual cost of the care and 
treatment of any mentally ill person as established by the department 
of social services." • • 

The board of supervisors is charged with the duty to investigate and 
determine the ability to pay expenses for treatment of each person 
receiving treatment and of those legally liable for such persons' support 
under §230.15. See §230.25, 1979 Code of Iowa. 

Your inquiry turns on the extent to which the board of supervisors 
may, under §230.25, consider assets of persons legally liable for support 
pursuant to §230.15. Rephrased, the question is: . What assets may be 
considered by the board to determine if persons legally liable for the 
support of these patients should be assessed under §§230.15 and 230.25 
(1)? 
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Section 230.15 clearly establishes the extent of liability, and makes the 
assessment subject to the investigation of the board of supeTvisors under 
§230.25 ( 1). However, §230.25 (1) is silent concerning the criteria to be 
used by the board of supervisors to determine ability to pay. Tha-efore, 
reference to Chapter 252A, Uniform Support of Dependent's Law, is 
appropriate because in construing statutes, other acts and statutes re
lating to closely allied subjects are in pari materia, and should be read 
together. See Northwr.~lrrn Bell Tl'irphonr Co. v. Hawkeye State Tele
JIItoue Co., 165 N.W.:!d 771 (Iowa 1969). 

Section ~5~A.:~ rel"itcs the obligation to support as follows: 

[The spouse, the parent, etc. I ... if possessed of sufficient means or 
able to eam such means, may h~ required to pay for [the dependent's] 
support a fait· and reasonable sum according to his or her means. 

Therefore, the duty of the board of supervisors under §230.25 ( 1) is to 
determine whether or not persons legally liable, under §230.15, for the 
support of patients in these programs possess sufficient means to pay 
for or contribute to such support. 

The extent to which the board may consider assets of one liable for 
the support of such patients is limited by exemptions found in §627.6, 
1979 Code of Iowa. Furthermore, th<! board's review is modified by 
reasonableness, as is "made clear by §252A.3. The board should refrain 
from assessing a person to contribute to the support of a patient if 
such an assessment would prejudice tl:e person's ability to provide eco
nomic necessities for himself or for his family. To render such an assess
ment would be to force the person into a position of indigency, as defined 
in §336A.4, 1979 Code of Iowa. 

Support for patients who receive treatment for substance abuse in 
facilities other than mental health institutes is governed by §§125.45 
(formerly §125.28(2)) and 125.48, 1979 Code of Iowa. Section 125.48 
establishes the extent of liability for such patients, and §125.45 (2) 
directs the boa1·d of supervisors to make the same sort of investigation 
as in §230.25(1). Because the language in §§125.45(2) and 230.25(1) 
is substantially similar, and because both statutes address contribution 
for state-provided treatment, sections 125.45 ( 2) and ~30.:!5 ( I) are in 
pari materia, and should be t'onstrued together. See Norfiiii'I'Hfl'l'll llf'll 
Teif·phou•· Co. t>. Hawkeye Staf1• TrleJihMw Co., supra. Therefore, the 
scope of review of assets under §§1~5.45(2) and 230.25(1) is the same. 

Therefore, in determining the ability to pay for suppor-t under §§125.45 
( 2) and 230.25 ( 1), the board should consider only a person's present 
ability to pay, on a case-by-case basis. Such a determination should be 
made by a reasonable assessment of the person's income and income
producing, nonexempt assets, followed by a determination of what the 
person could reasonably contribute to the patient's support without 
prejudicing the person's ability to provid-e economic necessities for him
self and his family. Such a determination would necessarily include a 
consideration of all of the person's debts and liabilities. Should a question 
arise as to the propriety of attaching a person's nonexempt, nonincome
producing assets, the board should be guided by reasonableness. In such 
instances, the court will be the final arbiter of such assessments. 
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Sections 125.45 (2) and 230.25 (1) authorize subsequent reviews and 
redeterminations of the ability to pay of persons legally liable for the 
support of patients in these programs. However, such redeterminations 
apply only to current charges before the board, and may not be applied 
retroactively. 

In summary, sections 125.45(2) and 230.25(1), 1979 Code of Iowa, 
allow the county boards of supervisors to make a reasonable assessment 
of the ability to pay of persons legally liable for the support of patients 
in the mental health or alcoholism treatment programs. Such an assess
ment is limited to a person's present ability to pay for support, based 
on the person's nonexempt assets and the economic needs of the person 
and his/her family. The board may subsequently review the ability to pay 
of persons legally liable for the support of patients receiving treatment in 
these programs. Such redeterminations apply only to current charges, 
and may not be used retroactively. 

June 22, 1979 

STATE OFFICERS AND DEPARTMENTS: Commission for the Blind; 
§601B.6(9), §17A.2; Rule prescribing use of guide dogs in adjustment 
centers is not outside jurisdictional authority of Commission. Such a 
rule may be subject to rulemaking under Iowa Administrative Pro
cedure Act, but question need not be decided since commission has 
voluntarily agreed to promulgate appropriate rule. Such rules may be 
subject to judicial challenge under § 17 (19) (g) of the lAP A. (Appel to 
Kudart, 6-22-79) #79-6-23 (L) 

June 25, 1979 

MOTOR VEHICLES: Left turns - Ch. 321, §§320, 354, 1979 Code of 
Iowa. Complete stops on the travelled portion of a roadway which are 
made pursuant to §320 are not forbidden by §321.354. (Gregersen to 
Gallagher, State Senator, 6-25-79) #79-6-24(1) 

June 26, 1979 

MUNICIPALITIES: Soil Conservation Districts-Tort Liability-Chap
ters 467A and 613A, §§626.24 and 627.18, Code of Iowa (1979). Soil 
conservation districts are municipalities, not state agencies, for pur
poses of tort liability. These districts cannot levy a tax to satisfy 
Judgments arising out of successful tort actions. (McNulty to Vance, 
Director, Iowa Department of Soil Conservation, 6-26-79) #79-6-25 

Mr. Lawrence G. Vance, Director, Iowa Department of Soil Conserva-
tion: You have requested the opinion of this office regarding the potential 
tort liability of soil conservation districts established by Code chapter 
467A. Your questions are as follows: 

1. May soil conservation districts, established by Chapter 467 A of the 
Code of Iowa, be sued for torts allegedly committed by their officers, 
employees, or agents? 

2. If so, are soil conservation districts included within the provisions 
of Chapter 25A, Chapter 613A, or some other provision of the Code of 
Iowa regarding tort actions against governmental agencies? 

3. May soil conservation district commissioners, elected or appointed 
under the provisions of Chapter 467 A of the Code of Iowa to serve as the 
governing body of the district, be sued personally for torts allegedly 
committed by commissioners, their employees, or their agents while 
acting in an official capacity? 
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4. Are soil conservation district commissioners protected from per
sonal liability in tort actions by Chapter 25A, Chapter 613A, or other 
provisions of the Code of Iowa? 

5. If a judgment is entered against a soil conservation district, does 
the district have authority under Chapter 467 A, Chapter 613A, or some 
other Code provision to levy a tax to pay the judgment? 

6. If no such authority exists to enable soil conservation districts to 
levy taxes to pay judgments, how can such judgments be satisfied? 

7. Does the Department of Soil Conservation bear a liability to pro
vide funds to soil conservation districts to satisfy judgments entered 
against them? 

The answers to your first four questions are dependent upon whether 
soil conservation districts are, for purposes of tort liability, agencies of 
the state m· municipalities. We have concluded that they are munici
palities. 

A soil conservation district is defined in Code section 467 A.3 ( 1) as a 

governmental subdivision of this state, and a public body corporate 
and politic, organized for the purfoses, with the powers, and subject to 
the restrictions [of Chapter 467 A . 

Although the Supreme Court of Iowa has viewed governmental subdi
visons as instrumentalities of the state for purposes of the exercise of 
their governmental functions, see Graham v. Worthington, 259 Iowa 845, 
853, 146 N.W.2d 626, 632 (1966), the Court has nonetheless held that 
governmental subdivisions are not state agencies for purposes of tort 
liability. Id. at 854, 146 N.W.2d at 633. Thus, tort actions against 
governmental subdivisions are not governed by Code Chapter 25A, "the 
State Tort Claims Act." 

The tort liability of municipalities is governed by Code chapter 613A. 
A municipality is defined as a "city, county, township, school district, 
and any other unit of local government." §613A.1(1), the Code. A "unit 
of lund 1:'1>\'t'l'lliiH'Il(" j~ sy IIIIIIYIIIOIIS with "I:'IIVl'rllllll'llllll ~uhdivi~iou". 7'l. 
C.J.S. l'olilil'ul 811/~tlil'isio11 :!:!:1 ( 1H!i1). Moreover, the Huprenw Court 
of Iowa, in interpretinl:' ehapter lil:!A, has used the terms "municipality" 
and "governmental :subdivision" interchangeably. See Symmonds v. Chi
cago M. St. P. & P. R. Cu., 242 N.W.2d 'l.62, 264 (Iowa 1976); Boyle v. 
Burt, 179 N.W.2d 513, 517 (Iowa 1970). Since soil conservation districts 
are governmental subdivisions,' their tort liability is governed by Code 
chapter 613A. 

Section 613A.2 provides the answer to your first question. It provides 
in pertinent part: 

' §467 A.3 ( 1), the Code. The districts are not made agencies of the state 
by the Iowa Department of Soil Conservation, a state agency, exercising 
some control over them, sec §467 A.4 ( 4), or by the Iowa Attorney Gen
eral rendering legal services to the commissioners of the districts, see 
§467 A.6. As bodies corporate and politic, see §467 A.3 ( 1), districts are 
viewed as independent public corporations and not mere agencies gf the 
state despite such affiliation with the state. Cf. Stanley v. Southwestern 
Community College Merged Area in the Counties of Adair, et. al., 184 
N.W.2d 29, 33-34 (Iowa 1971) (Community college merged area was 
viewed as an independent public corporation despite being under the 
direct control of the State Board of Public Instruction). 
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every municipality is subject to liability for its torts and those of its 
officers, employees, and agents acting within the scope of their employ
ment or duties, whether arising out of a governmental or proprietary 
function. 

Thus, soil conservation districts may indeed be sued for torts allegedly 
committed by their officers, employees, or agents. 

With respect to questions three and four, it is clear that soil conser
vation district commissioners, employees, or agents may be sued and held 
personally liable for torts allegedly committed in the scope of their duties. 
As the Supreme Court of Iowa noted in Harryman v. Hayles, 257 N.W.2d 
631 (Iowa 1977): 

... [T]he abrogation of governmental immunity [in Code chapter 
G13A] means the same principles of liability apply to officers and em
ployees of municipalities as to any other tort defendants, except as 
expressly modified or limited by the provisions of Chapter 613A. 

lei. at 638. Code section 613A.8 militates, however, the rule of personal 
liability. It provides that the governing body of a municipality shall 
indemnify its officers, employees and agents against any tort claim or 
demand except those acts which constitute malfeasance in office, willful 
and unauthoriz.~d injury to persons or property, or willful or wanton 
neglect of duty. Also, s·ection 613A.8 declares that the governing body 
shall defend any of its officers, employees and agents against tort actions. 
The commissioners of soil conservation districts may, however, call upon 
the Attorney General to provide this d2f2nse. §467.6, the Code. 

Finally, it should be noted that the district, not the district commis
sioners, is vicariously liable for the tortious acts of district employees 
and agents. See §613A.2, the Code. This rule of vicarious liability would 
not prohibit, however, the imposition of liability on commissioners for 
their acts or omissions relating to the tortious acts of district employees. 
For example, commissioners could be sued for failing to adequately 
supervise the conduct of district employees which is allegedly tortious. 
The indemnity provisions of section 613A.8 would, of course, also apply 
in this situation. 

Questions 5, 6, and 7 raise the issue of how a judgment against a soil 
conservation district arising from a successful tort action can be satisfied. 
It is the opinion of this office that such a judgment could be satisfied 
in two ways: 1) payment by the district if sufficient funds are available, 
either internally or from the department of soil conservation, and 2) 
execution by th:! creditor of non-exempt property owned by the district. 
Taxes could not be levied by the district, however, to pay the judgment. 

The department of soil conservation arguably has the authority to 
satisfy tort judgments arising out of acts committed by district commis
sioners, employees or agents in carrying out their duties by virtue of 
Code section 467A.4(4), subsections (a) and (f). They provide that the 
department has the duty to offer assistance, financial or otherwise, to 
soil conservation districts to aid them in the carrying out of their duties. 
In view of the broad language of subsections (a) and (f), a definitive 
answer to the department's responsibility to provide funds sufficient 
enough to satisfy tort judgments against districts or their employees 
cannot be offered. Yet, it does not seem unreasonable to interpret these 



247 

statutory prov1s1ons as allowing the department to provide financial 
assistance to the districts in order that they may satisfy such judgments. 

Execution of any non-exempt property owned by the district would be 
another way for a judgment creditor to obtain payment. A creditor would 
only be able to execute, however, on such property of the district that 
was not necessary or proper for the carrying out of its duties. §627.18, 
the Code.' If such property cannot be found and if the district cannot 
come up with sufficient funds, the question arises as to whether a district 
can lev-y a tax to pay the judgment. The answe.r seems to be that it 
cannot. 

It is clear that Iowa municipalities cannot levy a tax except as author
ized by the legislature; taxing power cannot be implied. B.g., Clark v. 
City of Des Moines, 222 Iowa 317,323,267 N.W. 97,100 (1936). Nowhere 
in Code chapters 467 A and 467B can there be found authority for a soil 
conservation district to levy taxes." Code section 626.24' does allow a 
municipality to levy a tax to pay off a judgment. The Supreme Courts of 
Iowa and the United States have held, however, that the nearly identical 

precursor of section 626.24 did not independently authorize municipalities 
to levy such a tax. Iowa Railroad Land Co. v. Sac County, 39 Iowa 124, 
137 (1874); Supervisors v. United States, 85 U.S. 71, 81 (1873). That 
is to say, unless a municipality could find authority to tax in its enabling 
statute or elsewhere in the Code, it could not avail itself of the specific 
taxing purpose of section 626.24. An identical result seems evident with 
regard to whether the authorization in Code section 613A.10··· for munici
palities to levy taxes to satisfy judgments creates an independent taxing 

'627.18 Public property. Public buildings owned by the state, or any 
county, city, school district, or other municipal corporation, or any other 
public property which is necessary and proper for carrying out the 
general purpose for which such corporation is organized, are exempt 
from execution. The property of a private citizen can in no case be 
levied on to pay the debt of any such. 

" Chapter 467 A does expressly grant special taxing power to soil con
servation subdistricts. See §467 A.20, .23-41, the Code. It is unclear 
whether the proceeds of this special tax could be used to satisfy a 
judgment against a subdistrict in view of the tax's limited purposes. 

' 626.24 Levy against municipal corporation - tax. If no property of a 
municipal corporation against which execution has issued can be found, 
or if the judgment creditor elects not to issue execution against such 
corporation, a tax must be levied as early as practicable to pay off the 
judgment. When a tax has been levied and any part thereof shall be 
collected, the treasurer of such corporation shall pay the same to the 
clerk of the court in which the judgment was rendered, in satisfaction 
thereof. 

613A.l0 TaJ· to pay judgment or sett/e11tent. When a final judgment is 
entered against or a settlement is made by a municipality for a claim 
within the scope of section 613A.2 or 613A.8, payment shall be made 
and the same remedies shall apply in the case of nonpayment as in the 
case of other judgments against the municipality. If said judgment or 
settlement is unpaid at the time of the adoption of the annual budget, 
it ~hall budget an amount sufficient to pay the judgment or settlement 
to gether with interest accruing thereon to the expected date of payment. 
Such tax may be levied in excess of any limitation imposed by statute. 
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power. Thus, judgment::; again:~t ~oil l·onservation districts cannot be 
satisfied unless the district has sufficient funds available or property 
can be found against which a creditor can properly execute. 

Corrective legislation is necessary. Not only does the lack of means 
to pay penalize the injured plaintiff deserving of recovery, but it also 
leaves the commissioners, employees, and agents of the districts, if sued, 
amenable to personal liability without the guarantee of indemnification 
- a result clearly not intended by the legislature in enacting chapter 
613A. See §613A.8, the Code. Liability insurance could, however, protect 
these individual district employees from personal liability and also recom
pense deserving plaintiffs. Indeed, Code [·action 613A.7 gives municipali
ties explicit authority to purchase such insurance. 

In summary, soil conservation districts are municipalities within the 
meaning of Code chapter 613A, but absent adequate funds or the exist
ence of property which can be executed upon, judgments against soil 
conservation dist1icts obtained under chapter 613A cannot be satisfied. 
Such a result may leave an injured plaintiff a right without a remedy 

and may also subject employees of the district to personal liability with
out the guarantee of indemnification. In lieu of a statutory change to 
alleviate this situation, liability insurance should be purchased. 

June 26, 1979 

CONSERVATION COMMISSION: Disposition of obsolete state property 
- Sections 18.3, 18.3(4), 18.6, 18.9, 18.12(3), 18.12(6) (b) and (c), 
18.12(8), 107.17, 107.24(7), The Code, 1979; Section 19.23, The Code, 
1971; Art. XI, Sec. 8, Iowa Constitution; Chapter 84, Section 99, Laws 
of Sixty-Fourth G.A., First Session; Chapter 121, Section 12, Laws of 
the Sixty-Fifth G.A., 1973 Session. The Conservation Commission need 
not seek the authorization of the Director of the Department of Gen
eral Services to conduct a sale of obsolete personal property not under 
the Director's control. The proceeds from such a sale conducted by the 
Conservation Commission should be deposited in those funds specified 
in Section 107.17, The Code, 1979. (Benton to Brabham, Iowa Con
servation Commission, 6-26-79) # 79-6-26 ( LJ 

June 27, 1979 

MENTAL RETARDATION: County financial responsibility for services 
for mentally retarded in sheltered work/work activity. §222.60, Code 
of Iowa. The cost of services for a mentally retarded individual at a 
sheltered work/work activity center can properly be charged to the 
county of legal settlement if the costs are necessary and legal; the 
costs are related to admission, commitment or treatment; and, the 
costs are for a patient at an authorized facility. (Fortney to Williams, 
Acting Commissioner, 6-27-79) #79-6-27 

M1·s. Catherine G. Williams, Acting Commissioner, Department of So
cial Services: You inquired whether under §222.60, Code of Iowa, the 
county of legal settlement has final financial responsibility for payment 
of services, such as sheltered work/work activity services, for the 
mentally retarded when Title XX or other funds are not available. 

Section 222.60 reads as follows: 

All necessary and legal expenses for the cost of admission or commit
ment or for the treatment, training, instruction, care, habilitation, sup
port and transportation of patients in a state hospital-school for the 
mentally retarded, or in a special unit, or any public or private facility 
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within or without the state, approved by the commissioner of the depart
ment .of social services, shall be paid by either: 

1. The county in which such person has legal settlement as defined 
in section 252.16. 

2. The state when such person has no legal settlement or when such 
settlement is unknown. 

Your question assumes that no funding is available from state or 
federal sources to r·educe or shift the costs imposed on the counties by 
§222.60. Your question, therefore, narrows to an inquiry as to under 
what circumstances, if any, the section requires counties to pay for 
services for the mentally retarded, patticularly in sheltered work/work 
activity. 

1 believe §222.60 can best be understood if it is broken down into its 
component parts. The section imposes an obligation to pay: 

1. Necessary and Legal Expenses 
for 

2. a) Admission, or 
b) Commitment, or 
c) Treatment, training, instruction, care, habilitation, support and 

transportation 
of 

3. Patients who are in: 
a) a state hospital-school, or 
b) a special unit, or 
c) any public or private facility within or without the state 

approved by the commissioner. 

From the foregoing, it can be seen that §222.60 sets three criteria 
which must be met before the responsibility of bearing costs is imposed on 
a county, to wit: the costs must be necessary and legal; the costs must 
be related to admission, commitment or treatment; and, the costs must 
be for a patient at an authorized facility. If the cost of services for a 
men'tally retarded individual at a sheltered work/work activity center 
meet these three criteria, the cost would be properly charged to the 
county of legal settlement. 

Dependent upon the particular facts applicable to the individual re
ceiving services, it is possible to answer your question either affirma
tively or negatively. Not all mentally retarded persons would be eligible 
for all types of sheltered work/work activity se1·vices ut county expenHe. 
The three niteria outlined above mu!'t he met. 

It is important tu note that not all mentally retarded individuals are 
covered by the standards of §222.60. An individual must initially qualify 
as a patient in an authorized facility. Of course, there is no requirement 
that such person be an inpatient of a facility. A person who is on a 
rehabilitative leave from a facility could still be considered a patient at 
the facility until totally discharged. 

Participation in sheltered work/work activity could qualify as treat
ment, training, habilitation, etc., but whether this is so would have to be 
determined with regard to the treatm:mt needs of the individual in 
question. It is presumed that the charges for the services are in fact 
"necessary" charges. 

In summary, if the cost of se1·vices fo1· a mentally retarded individual 
at a sheltered work/work activity center can meet the three criteria 
contained in §222.60, the county of legal settlement has final financial 
responsibility for payment of those services. 
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June 27, 1979 

PUBLIC EMPLOYEES: Retirement - §§978.45 and 978.47, the Code, 
1979. A member of IPERS must retire on the first day of a month. 
A member must retire on the first day of the month in which he or she 
reaches retirement age, unless the employer permits the member to 
work beyond the retirement age. A member reaches the retirement 
age on his or her birthday. (Blumberg to Priebe and Tieden, State 
Senators, 6-27-79) #79-6-28 (Ll 

July 2, 1979 

JUVENILE LAW: Detention/shelter care of runaways. Chapter 232, 
1979 Code of Iowa. §§232.19(1), 232.19(2), 232.20(1), 232.21(1) (c), 
232.21(1) (d), 232.21(4), 232.22(1), 232.139(4), 232.139(5), 232.139(6). 
An out-of-state nondelinquent runaway may not be held in detention 
in Iowa. He may be held in shelter care a maximum of 48 hours unless 
a court order authorizes continuing shelter care for a reasonable 
time to effectuate his return to the home state. (Hoyt to Williams, 
Acting Commissioner, Department of Social Services, 7-2-79) #79-7-1 

Ms. Catherine Williams, Aeti11g Conu11issioner, Iowa Department of 
Social Services: You have requested an official Attorney General's Opin
ion regarding the detention and/or shelter care of out-of-state non
delinquent runaways pursuant to the new juvenile justice hill effective 
July 1, 1979. 

Specifically you have asked: 

1. May an out-of-state nondt>linquent runaway he held in a set·urt> 
facility at the reque~t of the dL•nw nd ing- state al·t·onl i ng- to 2:32.1 :l!l, 
Article IV or 232.13!!, Articlt> VI of the Interstate Compaet on .Juveniles'! 

2. Does the Interstate Compal't on .Juveniles take prt>t·edence over 
232.19 and 232.20 which provides for runaways to be held only in shelter 
facilities? 

3. May an out-of-state nondelinquent runaway he held beyond the 
seventy-two hours in shelter care or detention while awaiting arrange
ments to be returned to his or her home state? 

4. May an out-of-state nondelinquent runaway be held in detention 
while the Iowa Court is awaiting a requisition from the demanding state 
under Article IV of the Juvenile Compact? 

5. May an escapee or absconder from another state be held in deten
tion under Article V of the Juvenile Compact if she or he has been taker. 
into custody only as a runaway in Iowa? 

The issue controlling questions one, two, and four is: 

Can an out-of-state nondelinquent runaway be held in detention in 
Iowa? 

The answer is no. 

Question~ thret> and fivl' will !)(• st•parately addrcsst>d. 

Can 1111 out-of-state nondl'linquent runaway 1ft' held in detention Ill 

Iowa? 

The new Juvenile .Justice Bill reenacts tlw Itnerstatt• Compact on 
Juveniles hy incorporating it in Set·tion 2:l2.J:l!l, !!17ft Code of Iowa. The 
Compact, then, is a part of Iowa law just as are the other ~ections of the 
new act. The problem raised concems the conflict between Section 232.139, 
Article IV, which allows for out-of-state nondelinquent runaways to be 
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taken into custody and detained; and Sections 232.21 (1) and 232.22 (1), 
which provide that nondelinquent runaways may be held only in shelter 
care. 

In resolving this conflict, we are guided by familiar principles of 
statutory constructiOn. The crucial consideration in construing statutes 
is the legislative intent. The g·oal is to ascertain that intent and, if possi
ble, give it effect. Doe v. Ray, 251 N.W.2d 496 (Iowa 1977). In seeking· 
the meaning of the new law the entire act should be considered and each 
section construed together. The subject matter, reason, consequence and 
spirit of the enactment must bo(! considered, as well as, the words used. 
Additionally, a statute should be accorded a sensible, practical, workable 
and logical construction. Matter of Estate of Bliven, 236 N.W.2d 366 
(Iowa 1975). In sum, where th·ere is a conflict between sections of a 
statute, we must seek to harmonize the conflicting sections in accord 
with legislative intent. If after attempting to harmonize the conflicting 
sections the conflict remains, than the more specific provisions control 
the more gooeral. Section 4.7, 1979 Code of Iowa. 

Applying these principles to the conflict at hand, we conclude that the 
more specific provisions of the statute combined with the expressed 
legislative intent dictate that out-of-state nondelinquent runaways may 
not be held in detention in Iowa. 

One of the fundamental principles underlying the new Juvenile Justice 
Hill is that juveniles coming within the system shall be placed in the 
least restrictive appropriate environment available a,t that time. In 
drafting the new Act, the Iowa Legislature was guided by the Federal 
Juvenile Justice and Delinquency Prevention Act of 1974, 42 U.S.C. 
§5601. A cornerstone principle of the Federal Act is that nondelinquent 
juveniles should not be placed in secure facilities. The Federal Act 
specifically addresses runaways in Section 223 (a) (12) (A), which pro
vides that an out-of-state runaway may not be placed in detention on the 
basis of his or her runaway status. 

The new Iowa Juvenile Justice Bill contains two separate and distinct 
sections which specify when a juvenile shall be placed in shelter care and 
when a juvenile shall be placed in detention. 

232.21 Placement in shelter care. 

1. No child shall be placed in shelter care unless one of the following 
circumstances applies: 

a. The child has no parent, guardian, custodian, responsible adult 
relative or othe1· adult approved by the court who will provide proper 
shelter, care and supervision. 

b. The child desires to be placed in shelter care. 

c. It is necessary to hold the child until his or her parent, guardian, 
or custodian has been contacted and has taken custody of the child. 

d. It is necessary to hold the child for transfer to another jurisdiction. 

e. The child is being placed pursuant to an order of the court. 

232.22 Placement in detention. 

1. No child shall be placed in detention unless: 
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a. The child is being held under warrant for another jurisdiction; or 

b. The child is an escapee from a juvenile correctional or penal insti
tution; or 

c. There is probable cause to believe that the child has violated con
ditions of release imposed under section 232.54 and there is a substantial 
probability that the child will run away or otherwise be unavailable for 
subsequent court appearance; or 

d. There is probable cause to believe the child has committed a 
delinquent act, and: 

(1) There is a substantial probability that the child will run away 
or otherwise be unavailable for subsequent court appearance; or 

(2) There is a serious risk that the child if released may commit 
an act which would inflict serious bodily harm on the child or on another; 
or 

(3) There is a serious risk that the child if released may commit 
serious damage to the property of others. 

It is apparent from the language of these sections that the Iowa 
Legislature intends that delinquent and nondelinquent juveniles shall be 
provided different placements. These sections indicate that a nondelin
quent runaway should be placed in shelter care. This requirement is 
consistent with the spirit of the new act which calls for juveniles to be 
placed in the least restrictive appropriate environment. 

The provisions of Section 232.139, Article IV, on the other hand, are 
more general. The language of the Compact is more permissive and the 
words custody and detain are not defined. Moreover, the Compact con
tains no express provision requiring that a nondelinquent runaway be 
placed in a secure facility. 

On balance, the provisions of Section 232.139, Article IV, are clearly 
less specific than those contained in Sections 232.21 ( 1) and 232.22 ( 1), 
1979 Code of Iowa. More important, adherence to the provisions of 
sections 232.21 (1) and 232.22 (1) will best effect the legislative intent 
underlying the statute. 

For these reasons, out-of-state nondelinquent runaways should not be 
placed in detention in Iowa. 

II 

May an out-of-state nondelinquent runaway be held beyond seventy
two hours in shelter care or detention while awaiting arrangements to ~ 
returned to his or her home state? 

We have already determined that an out-of-state nondelinquent run
away must be placed in shelter care. Thus, the question posed here is: 

How long may an out-of-state nondelinquent runaway be held in 
shelter care? 

As previously indicated, the crucial consideration in constJruing a 
statute is the legislative intent. In giving effect to that intent, the 
statute should be accorded a sensible, practical, and workable construc
tion. Matter ol Estate ol Blit•eu, 236 N.W.2d 366 (Iowa 1975). 

The Interstate Compact on Juveniles fosters cooperation between 
states with regard to: 
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1. Cooperative supervision of delinquent juveniles on probation or 
parole; 

2. The return from one state to another of delinquent juveniles who 
have escaped or absconded; 

3. The return from one state to another of nondelinquent juveniles 
who have run away from home; 

It is apparent that by reenacting the Compact and incorporating it 
within the new Juvenile Justice Bill, the Iowa Legislature sought to 
ensure continuing cooperation between Iowa and other states with re
spect to the return of runaways. This intent is further evidenced by the 
specific language of Section 232.21 (1) (d), which provides that out-of
state nondelinquent runaways awaiting transfer to another jurisdiction 
should be held in shelter care. 

The new Juvenile Justice Bill outlines the process for dealing with 
runaways in Iowa. Runaways are first taken into custody pursuant to 
Section 232.19 ( 1) (c). Then, if the runaway cannot be released to a 
parent, guaradian or custodian under Section 232.19 (2). Section 232.20 
( 1) requires that the runaway must be immediately taken to a shelter 
care facility as specified in Section 232.21. Section 232.21 ( 1) (d) provides 
for the placement and holding of a child awaiting transfer to another 
jurisdiction. Thus, an out-of-state nondelinquent runaway is taken into 
custody pursuant to Section 232.19(1) (c). taken to a shelter care facility 
pursuant to Section 232.20 ( 1), and then placed and held for transfer to 
the home state pursuant to Section 232.21 ( 1) (d). 

It is the time frame governing Section 232.21 ( 1) (d), then, that con
trols our determination of how long an out-of-state nondelinquent juvenile 
may be held in shelter care. That time frame is delineated in Section 
232.21(4): 

A child placed in a shelter care facility under this section shall not 
he held for a period in excess of fortyceight hours without a court order 
authorizing such shelter care. A child placed in shelter care pursuant to 
section 232.19, subsection 1, paragraph "C" shall not be held in excess 
of seventy-two hours in any event. 

Thus, if a juvenile is being held pursuant to Section 232.21, he may not 
he held for a period in excess of forty-eight hours without a court order 
authorizing continuing shelter care. If a juvenile is being held pursuant 
to Section 232.19(1) (c) he may not be held in excess of seventy-two hours 
in any event. Out-of-state nondelinquent runaways are held for transfer 
to their home state pursuant to Section 232.21 ( 1) (d). Therefore, out-of
state nondelinquent runaways may not be held in excess of forty-eight 
hours without a court order allowing them to be held until they can be 
returned to their home state.' Such a court order should aim at holding 
the out-of -state nondelinquent runaway the shortest time necessary to 

' It is important to differentiate between in-state and out-of-state non
delinquent runaways being held in shelter care since the language of 
the statute is somewhat confusin~r. Again, one must attempt to deter
mine the legislative intent and give it effect in construing the statute. 

Both in-state and out-of-state nondelinquent runaways a1·e taken into 
custody pmsuant to Section 232.19(1) (c), 1979 Code of Iowa. If the 
runaway cannot he released to a parent or another approved person, he 
must immediately be taken to shelte1· care. Out-of-state nondelinquent 
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effectuate his retum to the home state. The home state should be en
couraged to arrange for the immediate return of the nondelinquent run
away held in Iowa. 

As previously indicated, a statute should be accorded a practical and 
workable construction. It would make no sense if an out-of-state non
delinquent runaway could not be held in shelter care a reasonable time 
to allow his return to the home state. Such an interpretation would 
undermine the fundamental purpose of the Interstate Compact on Juve
niles and thus defeat the legislature's purpose in reenacting it. Similarly, 
to determine that an out-of-state nondelinquent runaway could be held in 
shelter care indefinitely while awaiting return to his home state would 
run counter to the legislature's intent to provide less restrictive alterna
tives and maximum due process to juveniles coming within the system. 

Out-of-state nondelinquent runaways may be held in shelter care a 
reasonable time necessary to allow for their return to the home state in 
order to effect the legislative intent underlying Sections 232.21 and 
232.139 of the 1979 Code of Iowa. 

III 

May an escapee or absconder from another state be held in detention 
under ArtiCle V of the Juvenile Compact if he or she has been taken into 
custody only as a runaway? 

(Footnote Cont'd) 

runaways are placed and held in shelter care pursuant to Section 232.21 
(1) (c). In-state nondelinquent runaways are placed and held in shelter 
care pursuant to Section 232.21 ( 1) (c). 

The confusion regarding the time frame for holding runaways in 
shelter care emanates from Section 232.21 ( 4) which provides, in part: 

A child placed in shelter care pursuant to Section 232.19 (1) (c) shall 
not be held in excess of seventy-two hours in any event. 

Technically, a runaway is not placed in shelter care pursuant to 
Section 232.19 ( 1) (c). Rather, he is taken into custody under that 
section and placed in shelter care pursuant to Section 232.21. The 
language contained in Section 232.19(1) (c), however, is very similar 
to the language contained in Section 232.21 (1) (c) which governs the 
placement of in-state nondelinquent runaways. Thus, while in-state 
nondelinquent runaways are not technically placed in shelter care 
under Section 232.19 ( 1) (c), the similarity of language between Sections 
232.19 (1) (c) and 232.21 (1) (c) makes it apparent that the legislature 
intended that in-state nondelinquent runaways be held a maximum of 
72 hours in any event. If this were not the case, there would be no 
reason for the second sentence in Section 232.21 ( 4). Moreover, this 
interpretation is consistent with the legislative intent to provide less 
restrictive alternatives and maximum due process to juveniles coming 
within the system. 

Thus, Sections 232.19(1) (c) and 232.21(1) (c) control the placement 
and holding of in-state nondelinquent runaways while Section 232.21 (d) 
controls the placement and holding of out-of-state nondelinquent run
aways awaiting return to the home state. In-state nondelinquent run
aways may be held a maximum of 72 hours. Out-of-state nondelinquent 
runaways may be held a reasonable time to allow their return to the 
home state pursuant to a court order. This construction harmonizes 
Sections 232.19, 232.21, and 232.139 and best effects the underlying 
legislative intent. 
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The requisites for the detention and for the return of out-of-state 
escapees and absconde1·s are set forth in Sections 232.22 (1) and 232.139 
(V), 1979 Code of Iowa. The 1·equisites for the placement and for the 
return of out-of-state runaways are set forth in Sections 232.21 (1) and 
232.139(1V), 1979 Code of Iowa. In reading and applying these sections, 
we are guided by the spirit of the new juvenile justice bill which dictates 
that nondelinquent juveniles should be held in shelter care while delin
quent juveniles should be held in detention. 

An out-of-state juvenile taken into custody in Iowa may be either 
delinquent or nondelinquent. 

If a juvenile is taken into custody pursuant to a requisition from an
other state indicating that he or she is a delinquent escapee or absconder, 
the juvenile should be placed in detention. 

If a juvenile is taken into custody as a runaway, absent knowledge that 
he or she is a delinquent, the juvenile should be placed in shelter care. 

If after taking an out-of-state runaway into custody and placing him 
or her in shelter care one discovers that he or she is a delinquent 
escapee or absconder, he should then place the juvenile in detention. 

Thus, the key factor in placement is whether the out-of-state runaway 
is delinquent or nondelinquent. When one knows or subsequently discovers 
that the out-of-state juvenile is a delinquent escapee or absconder, the 
juvenile should be placed in detention. Absent knowledge of delinquency, 
the juvenile should be placed in shelter care. 

July 2, 1979 

HIGHWAYS: Transfer of jurisdiction - §§306.4, 306.8, The Code, 1979. 
As a result of the reclassification of a road or street under Chaptel' 
306, a transfer of control between two jurisdictions will take place 
despite the absence of an agreement to that effect. Section 306.8 does 
not require that money transferred thereunder be used for repair of the 
transferred road or street. (Ferree to Hutchins, State Senator, 7-2-79) 
#79-7-2 

The Honorable C. W. Hutchins, State Senator: I am in receipt of your 
letter of April 9, 1979, in which you requested information on the effect 
of §306.8, The Code, 1979. More specifically you asked the following: 

I. Whether as a result of the reclassification of a road or street under 
Chapter 306 a transfer of control between two jurisdictions will take 
place despite the absence of an agreement to that effect; and 

II, Whether §306.8 requires that money transferred thereunder be 
used for repair of the transfened road or street. 

I. 

Whether as a result of the reclassification of a road or street under 
Chapter 306 a transfer of control hetween two jurisdictions will t:.lke 
place despite the absence of an agTePment to that effect. 

There are two methods of transferring- control over mads and streets 
among governmental ho<lies. The first is mentioned hoth in the secund 
paragraph of §306.8 and in §31:!.2. It involves simply an agreement 
between the jurisdictions to the transfer of control. The second method 
is by classification as established by Chapter 306. 
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Chapter 306 sets up a functional classification scheme to allocate 
jurisdiction and control over the state's roads and stre€ts among the 
Department of Transportation, counties and municipalities. The Chapter 
envisions placing every road or street into several classifications and 
subclassifications defined in the Chapter. As a direct result of a partic
ular classification, jurisdiction and control over a road or a stre€t "is 
vested" in one of the above mentioned bodies in accordance with the 
provisions of §306.4. 

The legislature contemplated that in applying the functional system a 
road over which one body now has responsibility may be classified or 
reclassified out of that body's jurisdiction, ~30li.8. When such a reclassi
fication occurs, the above question asks whether tht> bodi-es involved must 
agree to the transfer of jurisdietion. Th·:- lan~-:uag-p of Chapter :!Ofi spems 
to make the agreement irrdt>vant t>X<'t>pt. in tht• circun1stanecs dserihed in 
~30(i.8. 

Set forth below a1·e portions of two statuks whieh in partieular arc 
helpful in answeri11g the questions: 

306.4 Jurisdiction of systems. The jurisdiction and control over the 
roads and stre€ts of the state are vested as follows: 

1. Jurisdiction and control over the primary roads shall be vested in 
the department. 

2. Jurisdiction and control over the secondary roads shall be vested 
in the county board of supervisors of the respective counties. 

3. Jurisdiction and control over the muncipal street system shall be 
vested in the governing bodies of each municipality. 

306.8 Transfer of jw·isdiction. When a change of jurisdiction occurs 
as a rt•sult or tht· l"iassi l"ieation or rcelassifieatio11 of a road or street, the 
unit of government having ju1·isdiction shall, prior to such changes of 
j m·isdiction, either place the road or street and any structures on the 
road in good repair or provide for the transfer of money to the appro
priate jurisdiction sufficient fur the repairs to the road or street and 
any structures on the road. 

Section 306.4 states that jurisdiction shall "vest" in the body to which 
the class of road is assigned. The vesting language indicates that the 
change in jurisdiction is automatic with the reclassification. This inter
pretation is supported by the wording of §306.8 in which it is stated 
", .. a change of jurisdiction occurs as a result of the classification or 
reclassification .... " Jurisdiction and changes of jurisdiction thus 
"result" directly from classification. One should also note that §306.8 
postpones any change of jurisdiction in the case of an unrepaired road. 
This provision, being a specific reference to the instance when some 
action must be taken prior to a change of jurisdiction, would suggest 
that in all other cases not mentioned the change is automatic. One must 
conclude that the legislature intended the change in jurisdiction to follow 
from a classification unless the exception applies. 

Having examined the statutory scheme and discovered the legislative 
intent, it would be useful to determine how the Department of Transpor
tation has provided for its implementation. One finds that the .1·igid 
language of the Chapter relative to automatic transfers is modified and 
the parties may engage in limited negotiations in all cases. 
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Regulations promulgated by the Department in effect assume that all 
reclassified roads are in a state of disrepair and allow the jurisdictions 
to negotiate terms for their repair and transfer. 820-[08, C] 3.15(7) (b) 
lAC. All disputes arising during negotiations are to be resolved on appeal 
to the functional classification review board. However, if no agreement 
is reached or no appt>al filed within one year of reclassification, the road 
is assumed to be in good repair and the transfer then takes place auto
matically. 820-[08, C] 3.15 (7) (g) and (i) lAC. 

II. 

Whether §306.8 requires that money transferred thereunder be used 
for repair of the transferred road or street. 

Section 306.8 postpones changes in jurisdiction as a result of reclassifi
cation pending repaid of roads or transfer of money sufficient for the 
repairs. The choice of alternatives appears to be within the purview 
of the transferor. Eut see 820-[08, C] 3.15(7) lAC. If the choice is made 
to transfer money rather than repair the road, the question asks whether 
§306.8 requires that that money he us·ed to repair that road. Here we are 
faced with the problem that the statute says nothing on the subject 
addressed. On the simple grounds that what was left unsaid was meant 
to be so left, one might conclude that there is no requirement that the 
funds be used for the specific purpose. However, one must delve further 
to determine whether that is the case or whether the statute was intended 
to say or implies more, for each enactment must be read in consideration 
of related law and all must be interpreted together to form a rational 
and workable whole. In the Matter of the Estate of flliven, 236 N.W. 2d 
366, 369 (Iowa 1975); Jahnke u. Des Moines, 191 N.W. 2d 780, 787 
(Iowa 1971) ; 2A Sutherland on Statutory Constructions §51.02 (4th ed. 
1973). 

Two possible interpretations of §306.8 are presented, one of which is 
more likely coneet. First, the statute by implication requires that the 
funds be used for the purpose of repairing the particular road trans
fened. The effect of such a requirement would be to impose a con
POmmitant requirement either that the work be done expeditiously or 
that the funds be idled and separately accounted for until that road is 
reached in the transferee's schedule of p1·iorities. Second, if the omission 
was intentional, the transfened road and moneys would be added to the 
transferee's system and the wo.rk accommodated in orderly fashion within 
a schedule of priorities. The first alternative would set priorities or idle 
funds in a trust-like arrangement through legislative edict while the 
second would allow the transferee to insert the road and moneys into its 
program without special consideration. The first imposes burdens prob
ably not contemplated or intended. 

More than likely the roads under a jurisdiction's control, including 
those transferred to it, will be in various stages of disrepair. It becomes 
necessary, therefore, to set priorities for improvement. Kindred statutes 
seem to recognize that no better informed decision maker is presented 
than the body under which control of the road is vested. In perusing the 
statutes relating to the repair, replacement and improvement of roads 
one is struck by the paucity of specific dictates from the legislature. 
Rather one finds directives in the most general terms. Chapter 313, The 
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Code, sets out for the Department of Transportation the uses to which 
the primary road fund may be applied, but other than to require the 
overall improvement and equalization of the system sets no priorities; 
that is left to the agency. §§313.4, 313.8, The Code. Counties on the other 
hand are directed in §309.25 to look to certain classes of roads more 
closely. But the thrust of Chapter 309 as a whole is to allow the Board 
of Supervisors, in consultation with the county engineer and Department 
of Transportation, to establish prriorities within the guidelines men
tioned. §§309.9, 309.22, 309.25, 309.26, 309.28, The Code. As to the farm
to-market roads, for which a special fund is created, the primary require
ment is that existing roads be improved before new ones are built. §310.10, 
The Code. The only prescription for municipalities is that they keep their 
roads and streets "in repair and free from nuisance." §364.12, The Code. 

Until now the legislature has refrained from imposing specific priority 
directives on the jurisdictions and has left it to those closer to the 
problem and better able to make those determinations. Section 306.8 
transfers money along with the road not so the road may be repaired 
immediately but so that the transfet·ee will not be made to bear the 
burden of repairs necessitated by the neglect of the transferor. The 
section in effect demands the transfer of a repaired road or its equivalent, 
nothing more. To accept the first alternative interpretation would be to 
admit substantial departure from past legislature policy. Such a de
parture must be evidenced by more than a pregnant silence. 

July 2, 1979 

SCHOOLS: Age of Admission to School: Const. of Iowa, Article IX, §7; 
§281.2(1) and (2); §282.3(1), (2) and (3), Code of Iowa 1979). 1971 
Acts, G. A., 181 (Ch. 163. School districts are without discretion to 
admit a student to kindergarten unless the child has attained the age 
uf five on or before September fifteenth of the particular school year. 
(Hagen to Murray, State Senator, 7-2-79) #79-7-3 

Honorable John S. Murray, State Senator: You have asked for an 
opinion of the Attorney General as to whether a school district has 
discretion to admit children to a school who have not reached the age of 
five years on or before September 15 of the opening of a particular 
school year. For the reasons stated below, it is our opinion that the 
district board is without discretion to admit children who have not 
attained the requisite age. The specific questions you have propounded 
are as follows: 

1) Does a school district have any disc.retion whether or not to enroll 
in kindergarten a child who has not reached the age of 5 years by 
September 15? If it does, must this discretion be based upon past edu
cational experience, current test results, or some other objective criterion? 

2) If a child is not 5 years of age by September 15 but has been 
attending a certified kindergarten in another state prior to moving into 
the district, can the receiving school district legally enroll this child in its 
kindergarten program? Does the school district have any discretion in 
this case? 

The Constitution of Iowa contains a relevant provision as follows: 

The money subject to the support and maintenance of common schools 
shall be distributed to the districts in proportion to the number of youths, 
between the ages of five and twenty-one years, ... 
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Const. of Iowa, Article IX, Sec. 7. The specific statutory language 
related to the first question submitted is found in the third unnumbered 
paragraph of §282.3 (2) : 

No child shall be admitted to school wo1·k for the year immediately 
preceding the first grade unless he is five years of age on o1· be(o1·e the 
fifteenth of September of the current school year. [Emphasis supplied] 

The language of that paragraph and of the first paragraph of that 
section have been the same for many years, except for changes in the 
requisite age of children who could lJ.e admitted to first grade ami those 
who could be admitted to kindergarten. In 1961, the General Assembly 
amended Ch. 282 to provide in pertinent part: 

On and after July 1, 1962, the conditions of admission to public schools 
for work in the school year immediately preceding the first grade and in 
the first grade shall be as follows: 

"No child under the age of six years on the fifteenth of October of the 
current school year shall be admitted to any public school unless the 
board of directors of the school (or the county board of education) shall 
have adopted and put into effect courses of study for the school year 
immediately preceding the first grade, approved by the department of 
public instruction and shall have employed a teacher or teachers for this 
work with standards of training approved by the department of public 

instruction. No child shall be admitted to school work for the year 
immediately preceding the first grade unless he is five years of age 
on or before the fifteenth of October of the current school year. 

On and after July 1, 1963, the conditions of admission to public schools 
for work in the sl'lwol year immediately preceding- the fin<t gorudc und in 
the first ~nule ~hall he as follows: 

"!Yo child 1111dcr the age of six years on the fifteenth of September of 
the current school year shall be admitted to any public school unless the 
board of directors of the school (or the county board of education) shall 
have adopted and put into effect courses of study for the school year 
immediately preceding the first grade, approved by the department of 
public instruction and shall have employed a teacher or teachers for this 
work with standards of training approved by the department of public 
instruction. 

No child shall be admitted to school work for the year immediately 
preceding the first grade unless he is live yea1·s of age on or before the 
fifteenth of September of the current school year. 

1971 Acts, G.A., 181 (Ch. 163). [Emphasis added] 

Except for the editorial change of 1970, which eliminated the imple
menting sections of the 1961 enactment, the language of these paragraphs 
has been in effect since 1961. 

The operative language of the statute, as emphasized in the text 
above, is "No child shall be admitted ... Hnless he is five years of age 
c;n or bef'ore the lilteenth of September ... " The Iowa Supreme Court 
on numerous occasions has spoken to the impact of the word "shall" 
when it is addressed to a public official. For example, in Schmidt v. 
Abbott, 261 Iowa 886, 890, 156 N.W. 2d 649, 661 (1968) it was said 
"When addressed to a public official the word "shall" is ordinarily 
mandatory, excluding the idea of permissiveness or discretion." In Han
sell v. Henderson, 244 Iowa 650, 665, 56 N.W. 2d 59, the court stated: 
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!<'or the reasons stated the directions in section 399.14 are held to be 
demands and are mandatory. In each sentence in the section the verb 
contains the word "shall." In each of them it is not permissive or discre
tionary but means six years. And in the first sentence the word "shall" 
definitely means that the council must elect a board of trustees and that 
the action is not a matter of choice or discretion. The word "shall" 
appearing in statutes is generally construed to be mandatory. 

In City of Newton v. Board of Supervisors, 135 Iowa 27, 30, 112, N.W. 
167, 168, 124 Am. St. Rep. 256, the court said: 

"Sometimes courts are justified in interpreting the word 'shall' as 
'may', but, when used in a statute directing that a public body do certain 
acts, it is manifest that the word is to be construed as mandatory and 
not permissive. ''' '' ''' The uniform rule seems to be that the word 'shall', 
when addressed to public officials, is mandatory and excludes the idea of 
discretion. '' * * There are many reasons for this rule which need not be 
elaborated upon, as the cases cited fully present the grounds upon which 
it is based." (Citing authorities.) [Emphasis supplied] 

Based on these interpretations of the use of the word "shall", and 
especially when addressed to public officials, it is clear that district 
boards have a mandate not to admit children who are younger than the 
law provides. The principle is well settled that in considering a statute, 
the intent of the legislature as expressed in the statute should be fol
lowed, State v. Rieke, 160 N.W. 2d 499 (Iowa 1968), and that the 
language is to be understood in accordance with the plain meaning of 
words used. In rc Miller's Estate, 159 N.W. 2d 441 (Iowa 1968). 

We conclude on the basis of the legislative history in which the legis
lature changed only the relevant requisite month in which a child's 
birthday occurs and continually used the mandatory language "no child 
shall be admitted" - that the district board is without discretion to 
admit children who are younger than that specified in the code section 
under any circumstances. 

This conclusion is supported further by the fact that the legislature 
vested the district boards with discretion to exclude children who are 
under six. The board, pursuant to Sec. 282.3 (1), Code of Iowa (1979) 
"may exclude from school children unde1· the age of six years when in its 
judgment such children are not sufficiently mature to be benefited from 
regular instruction ... " 

Further discretion with respect to attainment of a greater age is as 
follows: 

Nothing herein provided shall prohibit a school board from requtrmg 
the attainment of a greater age than the age requirements herein set 
forth. 

Sec. 282.3(3), Code of Iowa (1979). [Emphasis added] Thus, the dis
cretion which the legislature did permit the district board to exercise 
in connection with the age of school children relates to children who 
would otherwise satisfy the school age requirement being older. Where, 
within the same statute, the legislatu.re has allowed discretion and in the 
opposite direction, in our opinion, the mandatory meaning of "no child 
shall be admitted" unless- the child is of the required age is reinforced. 

The special education chapters of the Code furnish further support. 
"Children requiring special education" are defined as follows: 
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"Children requumg special education" means persons under twenty
one years of age, including children under five years of age, who are 
handicapped in obtaining an education because of physical, mental, emo
tional, communication or learning disabilities or who are chronically 
disruptive, as defined by the rules of the department of public instruction. 

Sec. 281.2(1), Code of Iowa (1979). Those children are not to be admitted 
to school before they are five on or before September 15, however. Rather, 

Special aids and services shall be p~ovided to children requiring special 
education who are less than five years of age if the aids and services 
will resonably permit the child to enter the educational process or school 
environment when the child attains rchool age. 

Sec. 281.2:2 (Third Paragraph.), Code of Iowa (1979) [Emphasis sup
plied] Thus, the child requiring special education receives aids and serv
ices but does not enter school until reaching the age as provided in Sec. 
282.2. Accord, 1962 O.A.G. 340. 

We conclude that there is no discretion in district boards to admit 
children who have not attained the specified age. Inasmuch as the answer 
to your first question is negative, your other questions require no answer. 

July 3, 1979 

COUNTY HOSPITAL - POWERS OF BOAIW OF HOSPITAL TitUS
TEES. §§347.13(5), 347.14(1) and 347.18, Code of Iowa (1979). A board 
of trustees of a county hospital may restrict the use of the hospital by 
a duly licensed and qualified physician pursuant to reasonable rules 
and regulations and appropriate safeguards. (Johnson to Soldat, Kos
suth County Attorney, 7-3-79) #79-7-4 (L) 

July :J, 197!1 

CITIES AND TOWNS; COUNTIES AND COUNTY OFFICERS: Author
ity of peace officers outside the, confines of their jurisdictions. Chapter 
28E, section 801.4, Code of Iowa (1979). The exercise of the official 
powers of a peace officer is limited to that geographical and political 
unit comprising his or her bailiwick, unless expressly expanded by 
statute; otherwise, outside of his or her bailiwick a peace officer re
tains only those powers of a private citizen. An officer's bailiwick 
may be expanded or altered by appropriate action of cooperating poli
tical subdivisions pursuant to chapter 28E, Code of Iowa (1979). 
(Dallyn to Callaghan, Iowa Law Enforcement Academy, 7-3-79) #79-
7-5 

Mr. John F. Callaghan, Director, Iowa Law Enforcement Academy: 
You have requested an Attorney General's Opinion concerning the juris
dictional limits on the powers of a peace officer in Iowa. Specifically, 
you pose the following questions: 

1. Does a certified peace officer retain the powers of a peace officer 
when acting outside of the geographical limits of his or her employing 
muncipality or county, or has he or she only the residual powers of a 
private citizen? 

2. What is the effect on the answer to question number one if the 
officer is not a certified peace officer? 

3. Does the existence of a "mutual aid" ag-reement hl'tween local 
govemments pursuant to Chapter 2HE, Code of Iowa (1!l7!l) alter the 
powers of such officers outside of their usual jurisdiction? 

With regard to the distinction made in your first two questions between 
certified and non-certified peace officers, Iowa law treats these two 
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classifications alike for purposes of the substance of your questions. 
Section 801.4, Code of Iowa (1979) defines "peace officers" as, inter alia, 
sheriffs and their regular deputies who are subject to mandated law 
enforcement training, marshals and policemen of cities, and peace 
officer members of the department of public safety. The question of 
certification certainly may be relevant to th:! issue of the scope of an 
officer's particular powers, but it is not relevant to the issue of whether 
these powers may be similarly exercised without as within the officer's 
territorial jurisdiction. 

As Professor Rollin M. Perkins has noted, when considering the place 
where the powers of a peace officer may lawfully be exercised, it is 
convenient to speak in terms of "jurisdiction" and "bailiwick": 

The word "jurisdiction" (to speak the law) has reference to the author
ity of a judge or court. It is sometimes used to refer to territory recog
nized for other purposes and it is not improper to speak of the "jurisdic
tion" of a peace officer; but there is a better word for the latter purpose, 
the use of which tends to avoid confusion. This word is "bailiwick" 
(bailiff's villag·e) which, although it once had a narrower meaning, now 
refers to the special district or territory of a peace officer. Thus the 
bailiwick of a state agent may he the state, the bailiwick of a sheriff, 
his county, and the bailiwick of a policeman, his town or city. 

25 Iowa L. Rev. 214, 222 (1940), quoted in 1950 O.A.G. 72, 73. 

Generally, a peace officer has no authority to exercise his or her 
powers as an officer outside of his or her bailiwick unless authorized 
by some special provision of the law. "In the absence of statute the power 
of a sheriff or officer is limited to his own county; he is to be adjudged 
a sheriff in his own county, and not elsewhere. He cannot, therefore, 
execute a writ [unless authorized by statute] out of his own county, 
and if he actually does so, hl' becoml's a trespasser." 61 A.L.R. 378, 
quoted in 1!J50 O.A.G. 72, 73. "An officer who seeks to make an arrest 
without warrant outside his territory must be treated as a private 
person." 5 Am. Jur. 2d Arrest §50 at 742 (1962), quoted in State v. 
O'Kelly, 211 N.W.2d 589, 595 (Iowa 1973). 

This conclusion is buttressed by a recent Ohio case which held that 
the express statutory conferral of statewide arrest power to those offi
cers armed with a warrant and the silence of the statute when no warrant 
exists are persuasive that no such statewide non-warrant power of arrest 
for misdemeanor offenses was intended to be granted. Therefore, two 
on-duty municipal police officers were unauthorized to make a warrant
less arrest for a traffic offense that they had observed outside of the city 
limits. City of Cincinnati v. Alexander, 54 Ohio 2d 248, 375 N.E.2d 1241 
(1978). 

A similar presumption is clear in the Iowa Code, i.e., that the exercise 
of a peace officer's powers is limited to his or her bailiwick unless 
expressly expanded by the language of a particular statute. See 1972 
O.A.G. 439. Thus, the general language of section 804.4, Code of Iowa 
( 1979) (an arrest warrant may be delivered to any peace officer for 
execution, and served in any county in the state) has been construed as 
uot authorizing the sheriff of one county to make an arrest (i.e., execute 
the warrant) in another county of the state. 1950 O.A.G. 72. That a 
similar limitation exists in section 808.5 of the Code, which provides that 
a "search warrant may be executed by any peace officer," is clear by 



263 

the fact that section 808.5 provides for and limits an exception to this 
limitation, i.e., "where the property to be seized has been, or is susceptible 
of being, removed from the officer's jurisdiction, the officer executing 
the warrant may pursue it and search for property designated in the 
warrant" (emphasis added). Similar examples include Iowa Rule Civil 
Procedure 59 (sheriff shall serve original notice in his or her own or a 
contiguous county); section 817.2 (a peace officer called to the aid of the 
governor or attorney general shall have the same powers throughout 
the state as possessed by the sheriff of the county in which such peace 
off1cer is acting); and section 337.4, (sheriff shall make special investi
gation of infraction within his or her county at the request of the county 
attorney). 

Hence, a peace officer is limited in the exercise of his or her official 
powers to the confines of his or her territorial unit, unless this "baili
wick" is statutorily enlarged for a particular purpose. When acting 
outside of his or her bailiwick, unless aided by some special authority of 
the law, a peace officer has only that authority which a private person 
would have in acting under like circumstances. Thus, for example, an 
officer who seeks to make an arrest without a warrant outside of his or 
her territory must be treated as a private person, but the officer's action 
will be lawful if the circumstances are such as would authorize a private 
person to make the arrest. State v. O'Kelly, 211 N.W.2d 589, 595 (Iowa 
1973). See State v. Crum, 323 So.2d 673 (Fla. Dist. Ct. App. 1975). 
Such circumstances would include an arrest for a public offense com
mitted in the person's presence pursuant to section 804.9 ( 1) Code of 
Iowa (1979). 

Your third question may be answered through an analysis of how a 
peace officer's bailiwick is altered when two or more political subdivisions 
of the State enter into a "mutual aid" agreement pursuant to chapter 
28E of the Code. As noted above, a peace officer's bailiwick is usually 
limited to that geographical unit over which his or her employing political 
subdivision exercises governmental control. However, this bailiwick is 
subject to statuto1·y modification or expansion. 

July :l, 1979 

MOBILE HOME: MAXIMUM FINANCE CHAltGE AND HEI<'INITION. 
Section 20 of Chapter 1190, Acts of the 1978 Regular Session of the 
67th General Assembly; Sections 1350.1, 321.1, (68) (a), 413.3, 535, 
535.2, 537, 537.1301, 562B.7, 1979 Code of Iowa. The maximum finance 
charges stated in Section 537.2602 apply to mobile home "loans" as 
defined by the Code of Iowa but do not apply to consumer credit sales 
of mobile homes which are covered bv §537.2201. "Mobile home" means 
any vehicle without motive power used or so manufactured or con
structed as to permit its being used as a conveyance upon the public 
streets and highways and so designed, constructed, or reconstructed as 
will permit the vehicle to be used as a place for human habitation by 
one or more persons but shall also include any such vehicle with motive 
power not registered as a motor vehicle in Iowa. (Clauss to Wilson, 
Deputy, Industrial Loan Division, Auditor of State, 7-3-79) #79-7-6(L) 
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July 3, 1979 

MENTAL HEALTH: Supreme Court rules of procedure under Chapter 
229. §§229.4 (3), 229.11, 229.13-14, 229.22-23, 229.40, 684.18-19, Code of 
Iowa. The requirement of Rule 31 that a facility be able to state that a 
patient confined under Chapt£r 29 requires chemotherapy because such 
treatment is "necessary to preserve the patient's life or to appropriate
ly control behavior by the person which is likely to result in physical 
injury to that person or others if allowed to continue" is only applica
ble to circumstances of involuntary hospitalization prior to a due 
process hearing. In other situations such a statement is not required 
in order to institute chemotherapy. (Fortney to Williams, Acting Com
missioner, Department of Social Services, 7-3-79) #79-7-7 

Mrs. Catherine G. Williams, Acting Commissioner, Department of So
oial Services: You inquired as to the scope of cases which are controlled 
by Rule 31 adopted by the Iowa Supreme Court to govern proceedings 
relating to hospitalization of mentally ill persons. 

Rule 31 reads as follows: 

Whenever chemotherapy is instituted, the person in charge of the 
facility where the respondent is hospitalized shall notify the respondent's 
attorney or advocate in a letter indicating in what way the treatment 
is "necessary to preserve the patient's life or to appropriately control 
behavior by the person which is likely to result in physical injury to 
that person or others if allowed to continue." Moreover, the person in 
charge of the facility will keep the respondent's attorney or advocate 
apprised of any undesireable side effects and changes in treatment which 
occur. 

You inquired whether the facility must comply with Rule 31 in relation 
to all patients hospitalized at a facility or whether the Rule applies to a 
narrower class of patients. It is our opinion that the class of individuals 
covered by the rule is narrow and is limited by various provisions of 
Chapter 229, Code of Iowa. 

The underlying authority for Rule 31 is found in §§229.40, 684.18-19. 
Section 229.40 was enacted by the 67th General Assembly as an amend
ment to Chapter 229. The section reads as follows: 

1. The supreme court may prescribe rules of pleading, practice and 
procedure, and the forms of process, writs and notices, for all proceedings 
in any court of this state arising under this chapter. Any rules so pre
scribed shall be drawn for the purpose of simplifying and expediting the 
proceedings, so far as is consistent with the rights of the parties involved. 
The 1-ules shall not abridge, enlarge nor modify the substantive rights 
of any party to a proceeding arising under this chapter. 

2. Rules prescribed pursuant to this section shall be subject to sec
tion 684.19. (Emphasis supplied.) 

§§684.18-19 are the general statutes authorizing the Supreme Court to 
prescribe rules of practice and procedure. It is important to note that 
§684.18 ( 1) states in part, that "said rules shall neither abridge, enlarge, 
nor modify the substantive rights of any litigant." 

Because §229.40 authorizes the Court to adopt rules governing Chapter 
229 proceedings and because the section expressly prohibits such rules 
from altering substantive rights, it is necessary to look to Chapter 229 to 
determine what are the substantive rights of individuals hospitalized 
under Chapter 229. Rule 31 would then be read in light of the substantive 
rights conferred by the Chapter. 
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Contained within Rule 31 is a phrase set off in quotation marks. The 
phrase, "neressat·y to preserve the patient's life or to appropriately 
control behavior by the person which is likely to result in physical injury 
to that person or others if allowed to continue," is not attributed to any 
quoted source. However, the phrase is taken verbatim from four sections 
of Chapter 229 which are interdependent. The sections are §§229.4 (3), 
229.11, 229.22, and 229.23. These sections can best be understood if atten
tion is first given to §229.23 dealing with the rights and privileges of 
hospitalized persons. 

§229.23 (2), dealing with chemotherapy, states: 

Every person who is hospitalized or detained under this chapter shall 
have the right to: ... 

( 2.) The right to refuse treatment by shock therapy or chemotherapy, 
unless the use of these treatment modalities is specifically consented to 
by the patient's next-of-kin or guardian. The patient's right to refuse 
treatment by chemotherapy shall not apply during any period of custody 
authorized by section 229.4, subsection 3, section 229.11 or section 229.22, 
but this exception shall extend only to chemotherapy treatment which is, 
in the chief medical officer's judgment, necessary to preserve the pa
tient's life or to app1·opriately cont7·ol behavim· by the person which is 
likely to result in physical inju1·y to that person or others if allowed to 
continue. The patient's right to refuse treatment by chemotherapy shall 
also not apply during any period of custody authorized by the court 
pursuant to sections 229.13 or 229.14. In any other situation in which, 
in the chief medical officer's judgment, chemotherapy is appropriate for 
the patient but the patient refuses to consent thereto and there is no 
next-of-kin or guardian to give consent, the chief medical officer may 
request an order authorizing treatment of the patient by chemotherapy 
from the district court which ordered the patient's hospitalization. (Em
phasis supplied) 

§222.23 (2) confers a right to refuse treatment by chemotherapy, but 
then defines three circumstances in which the right does not exist. These 
circumstances are: 

1. during periods of involuntary hospitalization prior to a full hearing 
a& provided by §§229.13-14 when such treatment is "necessary to preserve 
the patient's life or to appropriately control behavior by the person which 
is likely to result in physical injury to that person or others if allowed to 
continue"; 

2. during periods of involuntary hospitalization after a full h~aring as 
provided by §229.13-14; 

3. when chemotherapy is deemed appropriate and consent i& obtained 
from a next-of-kin, guardian or committing court. 

The first circumstance is the relevant one as the Code employs the 
same language adopted by the Court in Rule 31. There are three situa

tions in which an individual can legally be hospitalized without his/her 
consent prior to the proceeding provided in §229.13-14. These situations 
are: 

1. §229.4 (3) -detention of a voluntary patient requesting discharge, 
who is believed to be seriously mentally impaired, and against whom an 
involuntary hospitalization order is sought; 

2. §229.11 - immediate custody is ordered by a court pending a 
hearing under §229.13; 

3. §229.22 - emergency hospitalization when there is no means of 
access to a court to obtain an order. · 
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Of critical importance to a resolution of your question is the fact that 
the three Code sections which authorize involuntary confinement prior to 
the due process hearing provided in §229.13 all permit the facility to 
begin treatment without the patient's consent only if the facility's chief 
medical officer is able to state that treatment is "necessary to preserve 
the patient's life or to appropriately control behavior by the person which 
is likely to result in physical injury to that person or others if allowed 
to continue." In contrast, once a patient is hospitalized after a §229.13 
due process hearing, there is no such limitation on the circumstances 
under which the facility can employ chemotherapy [See §229.23 (2)]. In 
fact, once the hearing is held, no right to refuse chemotherapy exists 
under the Code. 

Returning to Rule 31, and remembering that §229.40 bars the Court 
from adopting rules which alter substantive rights, it can be seen from 
the above discussion that the Rule only applies to the three circumstances 
of involuntary hospitalization prior to a due process hearing. To read 
Rule 31 in a broader sense would result in a conflict between Rule 31 and 
§229.23 ( 2). For example, once a due process hearing has been held under 
§229.13, the individual has no right to refuse chemotherapy under §229.23 
(2). To say that Rule 31 applied after the §229.13 hearing would result 
in greater restrictions on the use of chemotherapy than contemplated by 
the Code. 

The phrase "necessary to preserve the patient's life or to appropriately 
control behavior by the person which is likely to result in physical injury 
to that person ot· others if allowed to continue" was adopted by the 
Supreme Court directly from §§229.4 ( 3), 229.11, 229.22 and 229.23 (2). 
The reasonable reading of Rule 31 is that it only applies in circumstances 
of involuntary hospitalization prior to a due process hearing. 

July 5, 1979 

MENTAL HEALTH: Commitment of juveniles under Chapter 229. Chap
ters 229 and 232, §§229.1-2, 229.6-18, 229.21, 232.47, 232.49, 232.51-52, 
232.96, 232.98-99, Code of Iowa. There are four situations in which a 
juvenile could be the subject of a Chapter 229 proceeding. Two of these 
involve juveniles who are already involved in the juvenile justice sys
tem under Chapter 232. Three of the four situations are handled by the 
juvenile court, rather than the district court. l!owever, all Chapter 229 
actions are independent of any concurrent Chapter 232 actions. Conse
quently, the "least restrictive alternative" approach favored under 
§232.52 and §232.99 is inapplicable to the disposition entered under 
Chapter 229. (Fortney to Jackson, Department of Social Services, 7-5-
79) #79-7-8 

M1·. Larry Jackson, Director, Division of Field Operations, Iowa De
partment of Social Services: You requested an Opinion of the Attorney 
General on two related questions. First, you inquired under which situa
tions or conditions a juvenile could be processed under Chapter 229, 
Code of Iowa, regulating hosiptali7.ation of mentally ill persons. Second, 
you inquired whether a district court is required to accept and process a 
Chapter 229 application when it eoncerns a juvenile, or whether the 
applicant could be directed to the juvenile court. 

There are four circumstances under which a juvenile could be pro
cessed under Chapter 229. Under only one circumstance is the proceeding 
handled by the district court or the hospitalization referee appointed 



267 

under §229.21. Under the other three circumstances the proceeding is 
handled by the juvenile court, however, it is important to bear in mind 
that under all circumstances the proceeding is still a Chapter 229 pro
ceeding regardless of the court which is handling the matter. 

The four circumstances under which a juvenile could be processed 
under Chapter <!29 are: 

1) a voluntary admission under §22!1.2 hy a parent or guardian; 

2) an involuntary admission under ~22!Ui; 

3) admission of a child in need of assistance who requires treatment 
for a period in excess of 30 days; and 

4) admission of a juvenile delinquent pursuant to *232.51. 

Under only circumstance two would the proceeding be handled by the 
district court or the hospitalization referee. Circumstances one, three and 
four are handled by the juvenile court. It should be noted that in the 
first two situations the juvenile is not currently involved in a juvenile 
court proceeding under Chapter 232 which is directly connected to his/ 
her need for hospitalization. 

The first circumstance under which a juvenile could be processed under 
Chapter 229 is a voluntary admission under ~229.2. This section author
izes voluntary admission of an individual who is "mentally ill or has 
symptoms of mental illness." This is in contrast to the finding of "serious 
mental impairment" which is required for involuntary hospitalization.' 
(See §229.13). 

§229.2 authorizes a parent or guardian to make application for the 
voluntary admission of a minor. However, if the minor objects to the 
admission, the parent or guardian must obtain the approval of the juvenile 
court prior to admission. In reviewing the application, the juvenile court 
is to employ a "best interest of the minor" test. §229.2 does not impose a 
requirement that a minor who objects to hospitalization under that sec
tion be found to be "seriously mentally impaired." 

The second circumstance under which a juvenile could be involved in 
u Chapter 229 proceeding is the only situation handled by the district 
court or the hospitalization referee. §229.6 provides that "proceedings for 
the involuntary hospitalization of an individual may be commenced by any 
interested person ... " At no point does §229.6 draw a distinction between 
adult respondents and minor respondents. Consequently, any "interested 
person" could seek the involuntary hospitalization of a minor respondent 
hy filing an application under §229.G. If such an application were filed, 
it would be processed by the district court under §§229.6-18. These sec
tions make no provision for a referral to the juvenile court simply be
cause a respondent is a minor. Under this circumstance all of the pro
cedural proteetions afforded an adult respondent would be extended to 
the minor. 

'22\1.1 Definitions. As used in this chapter, unless the context dearly 
requires otherwise: 

( 1) "Mental illness"' means evPry type of mental disease or mental 
disorder, except that it does not refer to mental retardation as defined 
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The third and fourth eireumstanees under which a juvenile could be 
proeessed under Chapter 229 relate to situations in which the minor is 
already involved in the juvenile justice system as a result of a proceeding 
under Chapter 2:~2. The situations relate to minors alleged to be, or 
adjudicated as being, children in need of assistance or juvenile delin
quents who additionally require evaluation and/or treatment for mental 
illness. 

§232.98 authorizes mental examinations either prior to or after an 
adjudication that a minor is a child in need of assistance. The Code 
favors examinations eonducted on an outpatient basis, but does permit 
post-adjudicatory examinations to be conducted on an inpatient basis. 
However, ~232.98 specifies that an inpatient examination shall not extend 
beyond a period of thirty days. Additionally, the appropriation bill for 
the Department of Social Services prohibits confinement of a child in 
need of assistance at a state mental health institute for a period longer 
than thirty days. (See House File 755, section six, subsection four.) 
However, the appropriation bill does permit confinement of children in 
need of assistance at a mental health institute or other appropriate 
secure facility withu11t fi111e li111it as long- as the confinement is not based 
on the adjudication of child in need of assistanee. The eonfinement must 
he based on a seiJarate adjudication of "serious mental impairment" under 
Chapter 22!!. This proceeding would be handled by the juvenile court, 
hut would not he a Chapter 232 proeeeding. It is an aetion separate 
from that resulting in the ehild in need of assistance adjudication. Con
sequently, the restrietions on disposition~ available to the juvenile court 
following a §232.96 adjudication would not apply to the §229.13-14 adjudi
cation. In contrast, the examination authorized by §232.98 is a Chapter 
232 proceeding and that Chapter's restrictions apply. 

§232.49 authorizes the juvenile court to order the mental examination 
of a minor who is alleged to be, or has been adjudicated, a juvenile 
delinquent. As in the case of a child in need of assistance under §232.98, 
such examination, if conducted under confinement, cannot exceed a period 
of thirty days. This order for examination is not considered a Chapter 
229 order. [See §§232.49 ( 2) and ( 3) .] In the event that treatment for 
mental illness is indicated, a minor who is a juvenile delinquent can be 
the subject of a Chapter 229 action. §232.51 authorizes such a proceeding 
to be handled by the juvenile court, but again, this is a Chapter 229 
proceeding, not a Chapter 232 proceeding. Consequently, the restrictions 
on dispositions available to the juvenile eourt following a §232.47 adjudi
cation would not apply to the §§229.13-14 adjudication. In contrast, the 

(Footnote Cont'd) 

in section 22~.2, subsection 5. 

(2) "Seriously mentally impaired" or "serious mental impairment" 
describes the condition of a person who is afflicted with mental illness 
and because of that illness lacks suffici·ent judgment to make responsible 
decisions with respect to his or her hospitalization or treatment, and 
who: 

(a) Is likely to physically injure himself or herself or others if 
allowed to remain at liberty without treatment; or 

(b) Is likely to inflict serious emotional injury on members of his or 
her family or others who lack reasonable opportunity to avoid contact 
with the afflicted person if the afflicted person is allowed to remain at 
liberty without treatment. 
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examination authorized by §232.49 is a Chapter 232 proceeding and that 
Chapter's restrictions apply. 

In conclusion, there are four situations in which a juvenile could be 
the subject of a Chapter 229 proceeding. Two of these involve juveniles 
who are already involved in the juvenile justice system under Chapter 
232. Three of the four situations are handled by the juvenile court, rather 
than the district court. However, all Chapt-er 229 actions are independent 
of any concurrent Chapter 232 actions. ConsPquently, the "least restric
tive alternative" approach favored under §232.52 and §232.99 is inapplic
able to the disposition entered under Chapter 229. 

July 5, 1979 

CERTIFICATE OF NEED - CHANGE OF OWNERSHIP. Sections 
135.61(19), 135.61(19)c, 135.63(1), 135.64 and 135.83, Code of Iowa 
(1979). Sections 135.61 through 135.83, Code of Iowa (1979) do not 
provide authority to review changes of ownership of institutional 
health facilities. (Johnson to Pawlewski, Commissioner of Public 
Health, 7-5-79) #79-7-9(L) 

July 5, 1979 

STATE OFFICERS AND DEPARTMENTS: Iowa Board of Pharmacy 
Examiners - Chapter 155, Chapter 204, Chapter 152, Chapter 148B, 
§234.22, Code of Iowa ( 1979). Dispensing of prescription drugs is 
limited to licensed practitioners who are allowed by the code to pre
scribe and to pharmacists. (McGrane & Blumberg to Johnson, Iowa 
Board of Pharmacy Examiners. 7-5-79) #79-7-10 (L) 

July 6, 1979 

OPEN MEETINGS - Agenda amendments. Section 28A.4, Iowa Code 
(1979). An agenda which had been posted more than twenty-four hours 
prior to a scheduled meeting may be amended to include additional 
matters only if good cause exists requiring expeditious discussion or 
action on such matters. In the absence of factors making twenty-four 
hours notice impossible or impractical, an existing agenda may not be 
nmended within twenty-four hours of a meeting and such matters 
must be scheduled for future meetings so that the public may receive 
the prescribed notification. (Cook to Martens, Emmet County Attorney, 
7-6-79) #79-7-11 

Mr. John G. Martens, Emmet County Attorney: By your letter of 
April 20, 1979, you have requested an opinion of this office on the notice 
provisions of the open meetings law, Chapter 28A, Iowa Code ( 1979). 
Your specific question is as follows: 

"Does the Legislature's use of the word 'tentative' as it relates to the 
agenda requirement, mean that a tentative agenda posted more than 
twenty-four hours prior to a meeting can be amended to add additional 
items for discussion and action within the twenty-four hours prior to the 
meeting and up to the time of the meeting?" 

The provisions which relate to your question appear in §28A.4, sub
sections one and two.' These subsections must be read together and 

' In relevant parts, §28A.4 provides: 

"1. A governmental body, except .township trustees, shall give notice 
of the time, date, and place of each me-eting, and its tentative agenda, 
in a manner reasonably calculated to apprise the public of that informa
tion. Reasonable notice shall include advising the news media who have 
filed a request for notice with the governmental body and posting the 
notice on a bulletin board or other prominent place which is easily 
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reconciled if at all possible. As your question suggests, the use of the 
term "tentative" in subsection one rather clearly indicates that an agenda 
may be amended subsequent to publication. However, subsection one is 
silent as to the timing of and the grounds for amendment. Subsection 
two requires notice conforming with subsection one to be given twenty
four hours prior to the commencement of a meeting unless for good cause 
such notice is impossible or impractical. Although this language is aimed 
in the first instance at specifying the time for the first notice, analysis 
suggests it should apply to amendments to the notice as well. For exam
ple, if a notice specifying the time of a meeting as 4:00 p.m. is issued 
twenty-four hours prior to a meeting and it is subsequently decided to 
move the meeting to 1 :00 p.m. without a new notice twenty-four hours 
prior to the meetings, the body would be in violation of the statute, 
absent a showing of "good cause." In short, subsection two 
makes clear that the requirements of subsection one are not mere 
fol'lllulities, hut rutht•r requires thut IIIL'Ctin"s are to hi! conducted in 
c·onfol'lnity with lht! notke provided the public, absent good cause. Be
t•ause the requirement of a tentative agenda is obviously important to 
providing J'eal access to the business of government, we think it clear 
the legislature intended that the agenda not be amended within twenty
four hours of the meeting absent good cause. An opposite interpretation 
would render the requirement of publishing notice of an agenda totally 
meaningless as a safeguard of accessibility to government, permitting an 
abuse of the intended purpose of this law. Moreover, our interpretation 
seems fully workable because the "good cause" exception allows for 
flexibility when genuinely required by the circumstances. 

July 6, 1979 

OPEN MKETING - Civil St!rvicc Commis!!ion. Sections 4.7, 28A.2(1), 
28A.2(2), 28A.5(1), 28A.5(1) (f), 28A.5(1)(i), 28A.5(2), 28A.5(3), 
28A.5(4), 400.1, 400.3, 400.26, 400.27. Civil service commissions, cre
ated and operating under the provisions of Chapter 400, are subject 
to the open meetings provisions of Chapter 28A. Section 400.26 re
quires that the hearing on an employee's appeal be conducted open to 
the public notwithstanding the exceptions in §28A.5 of the open meet
ings law. The deliberations of the commission may be conducted in a 
closed session only if they fall within an exception in §28A.5, to include 
subsection (i). To close the deliberations pursuant to subsection (i), the 
general requirements of §28A.5 must be complied with and ( 1) there 
must be a request for a closed session from the individual concerned 
and (2) there must be a need to close the session to "prevent needless 
and irreparable injury to that individual's reputation." (Cook to Larsen, 
State Representative, 7-6-79) #79-7-12 

(Footnote Cont'd) 

accessible to the public and clearly designated for that purpose at the 
prinicpal office of the body holding the meeting, or if no such office 
exists, at the building in which the meeting is to be held. 

"2. Notice conforming with all of the requirements of subsection 1 
of this section shall be given at least twenty-four hours prior to the 
commencement of any meeting of a governmental body unless for good 
cause such notice is impossible or impractical, in which case as much 
notice as is reasonably possible shall be given. 

"When it is necessary to hold a meeting on less than twenty-four 
hours notice, ... the nature of the good cause justifying that departure 
from the normal requirements shall be stated in the minutes." 
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The Honorable Sonja Larsen, Iowa State Representative: You have 
written our office seeking an opinion on several questions pertaining to 
the open meetings law, Chapter 28A, Iowa Code (1979). The following 
questions are noted: 

1. Ani the meetings of a civil s·ervice commission, constituted and 
operating under Chapter 400 of the Iowa Code, covered by Chapter 28A? 

2. May a commission close hearings held pursuant to §400.23 on the 
basis that they are considered a quasi-judicial function not covered by 
Chapter 28A or on any other grounds. If so, is the request of the 
appellant required before closing the h-earing? 

3. May the deliberative session be closed on the basis that it is con
sidered a quasi-judicial function not covered by Chapter 28A? Alterna
tively, may the deliberative session be deemed a purely ministerial func
tion of a commission and not classified as a "meeting" under Chapter 
28A? 

I. 

Your initial question is one of basic coverage of the open meetings law. 
Is a civil service commission, created pursuant to the provisions of 
Chapter 400,' a "governmental body", as defined in §28A.2 (1)? If so, 
then the open meeting provisions of Chapter 28A are triggered and must 
be followed. 

Section 28A.2 ( 1) defines a "governmental body" as follows: 

"a. A board, council, commission or other governing body expressly 
created by the statutes of this state or by executive order. 

"b. A board, council, commission, or other governing body of a poli
tical subdivision ot· tax-supported district in this state. 

"c. A multimembered body formally and directly created by one or 
more boards, councils, commissions, or other governing bodies subject 
to paragraphs 'a' and 'b' of this subsection. 

"d. Those multimembered bodies to which the state board of regents 
or a president of a university has delegated the responsibility for the 
management and control of the intercollegiate athletic programs at the 
state universities." 

A civil service commission, created pursuant to the provisions of 
Chapter 400, appears to fall squarely within the subsection (b) defini
tion. First, it is clear that such a commission is a "commission ... of 
a political subdivision", within the terms of the statute. Second, in our 

' Civil service commissions are authorized in cities by ~~400.1 and 400.3 
which, in pertinent parts, provide: 

"400.1. In cities having a population of eight thousand or over, hav
ing paid fire department or a paid police department, the mayor, ... 
with the approval of the council, shall appoint three civil service 
commissioners .. 

"400.3. In cities having a population of less than eight thousand, the 
city council may, by ordinance, adopt the provisions of this chapter in 
which case it shall either appoint such commission or provide, by ordi
nance, for the exercise of the powers and performance of the duties of 
the commission by the council." 
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opinion to Thomas D. Hanson, issued May 4, 1979, OAG number 79-5-4 
(copy enclosed), we opined that a subsection (c) body must be a 
"governing body", "in the sense of having been delegated some policy
making authority". Without repeating the Hanson analysis here, we 
believe the same is true of a subsection (b) body. In this respect, a 
cursory examination of the provisions of Chapter 400 reveals that a 
civil service commission has significant policy and decision-making re
sponsibilities with respect to a civil service programs. Such a commis
sion thus constitutes a "governrraental body" under §28A.2 (1) (b) and 
is subject to the open meeting provisions. 

II. 

Your second inquiry relates to the appeal proceedings before a civil 
service commission. In general, §§400.21 through 400.27 establish an 
administrative appeal procedure to resolve civil service rights disputes 
before a commission. The commission has jurisdiction to "hear and 
determine all matters involving the rights of civil service employees, 
and may affirm, modify, or reverse any case on its merits." §400.27, 
Iowa Code (1979). Section 400.23, to which you refer, requires' the 
commission to set an employee's appeal for hearing and to notify the 
parties of such hearing. Your question is whether the hearing may be 
closed. 

Section 400.26 provides: 

"The trial of all appeals shall be public, and the parties may be 
represented by counsel." (Emphasis added) 

This section clearly requires that employee appeal proceedings before 
a commission, including the presentation of any evidence and argu
ments, be conducted open to the attendance of the public at large. 
There are no exceptions to this public appeal requirement. Moreover, 
§400.26, relating solely to civil service appeals, transcends the general 
open meetings law, and requires public appeals whether 00' not an 
exception in §28A.5 (closed meetings) would permit a closed session. 
1';ee, §4.7, Iowa Code (1979). Accordingly, we conclude that a civil 
service commission may not close an appeal hearing held pursuant to 
§400.?.3. 

III. 

Your final question raises the matter of the deliberations of a com
mission when deciding an employee's appeal. May such deliberations 
be conducted in a closed session of the commission? You suggest two 
theories upon which to justify closing such deliberations - that they 
constitute quasi-judicial action and that the deliberations are purely 
ministerial functions of a commission. 

Initially, we note that §400.26, quoted above, does not reach the delib
erations proc~ss of a commission. The language of that section requires 
only that the "trial" of appeals be conducted in public. Thus, it appears 
that §400.26 is limited to those proceedings prior to submission to the 
commission for determination, and not the deliberations themselves. The 
question thus becomes whether the deliberations must be conducted in 
an open session pursuant to the open meeting provisions. 
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We have already said that a civil service commission is subject to the 
open meeting laws since, by definition, such commission is a "govern
mental body". A second consideration is whether the deliberations of a 
commission constitute a "meeting", as defined in §28A.2 (2). If so, then 
the law requires that such discussions be conducted in public, unless 
within certain exception drawn in §28A.5. 

In our earlier opinion to State Representatives Pellett and Crabb, 
issued May 16, 1979, OAG number 79-5-14 (copy enclosed), we said that 
two elements must appear to constitute a "meeting" under §28A.2 (2) : 
(1) a majority of the members of a governmental body must be in
volved in the particular gathering or assemblage, and (2) the acts or 
duties of the members involve policy-making or decision-making respon
sibilities. We observed that "ministerial" acts are excluded from the 
definition of "meeting" and discussed the meaning of "ministerial" acts. 
Again, without repeating the analysis of a former opinon of our office, 
we have applied the ministerial acts exemption to the deliberations of a 
civil service commission and are of the opinion that such acts are not 
"ministerial". Rather, we believe that such discussions involve decision
making responsibilities of the commissioners and fall within the defini
tion of "meeting" in §28A.2 (2). 

This brings us to the most difficult aspect of your opmwn request. 
Although the commission deliberations constitute a "meeting" under 
§28A.2 (2), may they nevertheless be conducted during closed session 
because they are a "quasi-judicial" function of the commission? 

"Quasi-judicial" is broadly defined as: 

"A term applied to the action, discretion, etc., of public administrative 
officers, who are required to investigate facts, or ascertain the existance 
of facts, and draw conclusions from them, as a basis for their official 
action, and to exercise discretion of a judicial nature." Black's Law 
Dictionary, p. 1411 (Rev. 4th ed. 1968). 

As examination of the open meetings law, specifically §28A.5, reveals 
that the legislature did not carve out a general exception, for local 
commissions, permitting "quasi-judicial" actions to be conducted in 
closed session! We have reviewed judicial authorities which have dealt 
with the "quasi-judicial" exemption issue in various contexts. See e.g., 
Canney v. Board of Public Instruction of Alachua- County, 278 S. 2d 
260 (Fla. 1973); Arizona Press Club v. Arizona Board of Tax Appeals, 
558 P. 2d 697 (Ariz. 1976); Stillwater Savings and Loan Association v. 
Oklahoma Savings and Loans Board, 534 P. 2d 9 (Okl. 1975). We 

• We are mindful that §28A.5(1) (f) authorizes a closed session "to 
discuss the decisions to be rendered in a contested case conducted 
according to the provisions of Chapter 17 A." Because Chapter 17 A is 
limited to state agencies, see 516A.2 (1), Iowa Code (1979), this excep
tion applies in terms only to the quasi-judicial deliberations of a state 
agency - despite the fact that a local agency may be performing 
identical functions in a contested case such as an appeal before a civil 
service commission. Although an argument might be made that a local 
agency which voluntarily adopts the contested case procedures of 
Chapter 17 A should be entitled to invoke the exception provided by 
§28A.5 ( 1) (f), we feel constrained to reject it. It appears to us that 
the legislature chose its terms advisedly and we are admonished by 
§28A.1 to resolve ambiguity in favor of openness. 
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recognize the sensitive due process considerations noted by the dissent 
in the Canney case. We are, however, persuaded by the following excerpt 
from the majority opinion in Canney: 

"Once the Legislature transforms a portion of a board's responsibili
ties and duties into that of judicial character so that the board may 
exercise quasi-judicial functions, the prerogatives of the Legislatu1·e 
in the matter do not cease. ''**If the Legislature may delegate these 
quasi-judicial powers to [a board] and regulate the procedure to be 
followed in hearings before the board, it follows as a matter of common 
logic that the Legislature may further require all meetings of the board 
at which official acts are to be taken to the public meetings open to the 
public. A board exercising quasi-judicial functions is not a part of the 
judicial branch of government." 

The language of §28A.5, "A governmental body may hold a closed 
session only to the extent a closed session is necessary for any of the 
following reasons", makes it clear that only those exceptions provided 
may be invoked to hold a closed session. The exceptions provided for are 
narrowly drawn and do not include "quasi-judicial" actions of a local 
commission. The legislature has delegated quasi-judicial duties to local 
commissions. It has not, however, provided that such duties may be 
conducted in closed session. As a result, we are constrained to conclude 
that the deliberative processes of an employee's appeal before a civil 
service commission are required by the open meetings law to be con
ducted in open session, unless the discussions fall within an exception 
of §28A.5 and the procedural requirements of that section are followed. 

IV. 

Before concluding, it must be noted that §28A.5(1) (i) authorizes a 
closed session: 

"To evaluate the professional competency of an individual whose 
appointment, hiring, performance or discharge is being considered when 
necessary to prevent needless and irreparable injury to that individual's 
reputation and that individual requests a closed session." 

It is apparent that this subsection may apply to the deliberative 
processes of certain, isolated cases before a civil service commission. 
We can perceive of situations where a commission's discussion of an 
employee's appeal may involve directly those matters covered by this 
subsection. If it is anticipated that such matters will enter into the 
discussions of a commission, they may properly discuss such matters 
during a closed session if they comport with the requirements of §28A.5. 

To rely upon subsection (i), it is clear that (1) the individual must 
request a closed session, and (2) a closed session must be necessary 
to "prevent needless and irreparable injury to that individual's repu
tation". The latter element is necessarily flexible and the circumstances 
justifying a closed session will undoubtedly vary in concrete cases. 
The determination whether an individual's reputation will suffer lies 
within the commission's discretion, based upon the facts and circum
stances presented in a partircular case in support of holding a closed 
session. The statute makes clear, however, that in the absence of factors 
showing a need to close a session on the basis of injury to the requtation 
of an employee or of the employee's request, the commission may not 
close the deliberations of an employee's appeal under subsection ( i). 
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Additionally, we point out that to hold a closed session, pursuant to 
subsection (i), it is necessary to comport with the general requirements 
of §28A.5. Briefly outlined, the requirements are that there be an 
"affirmative public vote of either two-thirds of the members of the body 
or all of the members pres·ent at the meeting" to hold a closed session 
[§28A.5(1)]; "the vote of each member on the question of holding the 
closed session by reference to a specific exemption . . . shall be an
nounced publicly at the open se~sion and entered in the minutes," 
[§28A.6(2) 1; the session should be closed "only to the extent a cloeed 
session is necessary", [ §§28A.5 (1) and 28A.5 ( 2) ; detailed minutes in
cluding the matters discussed, persons present, and action taken shall be 
made, and the closed session tape recorded, [§28A.5 (4) 1; and, "final 
action" of a commission "shall be taken in an open session unless some 
other pt·ovision of the Code expressly permits such actions to be taken 
in closed session," [§28A.5(3) ]. 

v. 
To summarize, we are of the opm10n that civil service commissions, 

created and operating under the provisions of Chapter 400, are subject 
to the open meetings provisions of Chapter 28A. When confronted with 
an employee's appeal, §400.26 requires that the hearing before the com
mission be conducted open to the public notwithstanding the exceptions 
contained in §28A.5 of the open meetings law. The deliberations of the 
commission with respect to such appeal may be conducted in a closed 
session only if they fall within an exception provided for in §28A.5, to 
include subsection ( i). To close the deliberations pursuant to subsection 
(i), the general requirements o f§28A.5 must be complied with and (1) 
there must be a request for a closed session from the individual con
cerned and (2) there must be a need to close the session to "prevent 
needless and irreparable injury to that individual's reputation". 

July 6, 1979 

SCHOOLS: Chapter 232, Child Abuse Investigation and Reporting Act. 
Teachers in public schools are not "persons responsible for the care 
of the child" within the investigative and reporting provisions of 
Iowa's Child Abuse Reporting Act. Teachers, however are subject to 
criminal, civil, and professional sanctions should they abuse a child. 
(Appel to Hom, State Representative, 7-6-79) #79-7-13 

Honorable Wally E. Horn, State Rep1·esentative: We are in receipt 
of your opinion request concerning the applicability of Iowa's child 
abuse statute, Chapter 232, Code of Iowa, 1979, to employees of Iowa's 
public schools. Specifically, you ask: 

Initially, does the proposed legislation or existing law subject the 
employees of Iowa's public schools and specifically teachers and ad
ministrators such as principals to any criminal or civil penalties pur
suant ~ Chapter 235A [now Chapter 232] or the legislation and 
administrative rules being proposed thereunder. 

Secondly, what specific civil or criminal penalties or procedures would 
impact upon public school officials, specifically teachers and adminis-
trators. · 

Thirdly, if there at·e civil penalties or procedures, ot· even a potential 
civil cause of action to which a public school official could be subject, 
would the public school official so involved, and the employing public 
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school body, come under the proVISIOns of the State Tort Liability Act, 
Chapter 613A, Code of Iowa, 1979. 

Lastly, it would be helpful if your office could speak to the distinc
tion, if any, between "child abuse" and "corporal punishment" that 
exists under the proposed legislation or administrative rules, or the 
existing act itself, assuming that a school district would have properly 
adopted policies on corporal punishment that are, in a hypothetical 
factual situation, not deviated from. 

An overview of Iowa's child abuse laws will provide a framework of 
analysis of the questions you pose. Chapter 232 of the Code establishes 
a reporting and investigation procedure for alleged cases of child abuse. 
Health practitioners, social workers, certified psychologists, certified 
school employees, and other specified individuals are required to file a 
report with the Department of Social Services when the person "reason
ably believes a child has suffered from abuse." §232.69. The reporting 
requirement with respect to these persons is mandatory. Any person, 
official, agency, or institution subject to the mandatory requirements 
who knowingly and willfully fails to file a report is guilty of a simple 
misdemeanor, and any person who knowingly fails to file is civilly liable 
for such damages proximately caused by such failure. §232.75. 

Upon filing of a report, the Department of Social Services is required 
to promptly commence an appropriate investigation. §232.71. Based on 
the results of the investigation, the department is required to offer the 
family of any child believed to be the victim of abuse such services as 
appear appropriate, §232. 71 ( 8), or file appropriate juvenile court ac
tion, §232.71 (9), which under th~ Code can include proceedings to 
terminate parental rights in extreme cases, §232.111. 

In order to determine under what circumstances reports must be filed 
and investigations initiated, it is necessary to look to the sections of the 
Code which define "child abuse." Section 232.68 (2) states: 

2. "Child abuse" or "abuse" means harm or threatened harm occur
ring through : 

a. Any nonaccidental physical injury or injury which is at variance 
with the history given of it, suffered by a child as the result of the acts 
or omissions of a person responsible jo1· the care of the child. 

b. The commission of any sexual abuse with or to a child as defined 
by chapter seven hundred nine (709) of the Code Supplement, as a 
result of the acts or omissions of the person responsible for the care of 
the child. 

c. The failure on the part of a person 1·esponsible for the care of a 
child to provide for the adequate food, shelter, clothing or other care 
necessary for the child's health and welfare when financially able to 
do so or when offered financial or other reasonable means to do so. 
A parent or guardian legitimately practicing religious beliefs who does 
not provide specified medical treatment for a child for that reason alone 
shall not be considered abusing the child, however this provision shall 
not preclude a court from ordering that medical service be provided to 
the child where the child's health requires it. 

The above sections demonstrate that in order to determine whether 
alleged child abuse by teachers is within the scope of the reporting and 
investigation provisions of the Iowa child abuse law, the term "person 
responsible for the care of a child" must be defined. In Section 232.68 
( 6), Code of Iowa, 1979, the Legislature defined the term as follows: 
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"Person responsible for the care of a child" means: 

a. A parent, guardian, or foster parent. 

b. A relative or any other person with whom the child resides, 
without reference to the length of time or continuity of such residence. 

c. An employee or agent of any public or private facility providing 
care for a child, including an institution, group home, mental health 
center, residential treatment center, shelter care facility, detention cen
ter or child care facility. 

A case could be made that, given the Legislature's broad interest in 
protecting children, teachers in public schools should be considered with
in the scope of the term "persons responsible for the care of the child." 
Specifically, the term "institution" in (c) above could be construed 
broadly to cover public schools, notwithstanding the fact that all other 
entities in (c) usually exercise broader custodial control over children 
than do the public schools. Indeed, at first blush, we thought such an 
interpretation plausible. However, our consideration of the background 
of child abuse laws, the slender body of relevant case law, and scheme 
of Iowa's child abuse statutes as a whole, convinces us that Iowa courts 
would not likely apply the reporting and investigation provisions of the 
child abuse statute to alleged conduct by teachers in the public school 
setting. 

To begin with, the academic authorities on child abuse laws universally 
focus on the closed character of the residential setting. It is observed 
that incidents of child abuse are difficult to detect since most cases do not 
come to the attention of anyone other than the immediate family. Com
ment, The Legislative Approach to Problems of Willful Child Abuse, 54 
Calif. L. Rer. 1805, 1807 (1966). See also G. Goodpaster and Angel, K., 
Child Abuse aud the California System, 26 Hast. L. J. 1081, 1085 (1975) 
(child abuse usually occurs in the privacy of a home and often is not 
sufficiently serious to require intervention of third parties who might 
report it). Because of the need to bring child abuse cases out of the 
potentially secretive residential setting to the attention of appropriate 
government agencies, reporting provisions of child abuse laws are em
phasized in the literature. See M. Paulsen, The Legal Framewo1·k for 
Child Protection, 66 Colum. L. Rev. 679, 710-716 (1966). 

For the most part, this ferreting-out-of-information rationale for child 
abuse laws is less applicable in the public school setting. While there may 
be secluded areas in the public schools, they are generally more exposed 
to public view than a home or a residential institution. And, children are 
psychologically likely to be less dependent upon teachers than parents 
and would thus not have the same embarrassment amount reporting inci
dents of abuse by teachers to third parties even if the abuse occurred in 
some remote location in the school. 

This functional incongruence prompted a canvass of case law to deter
mine if teachers have generally been held subject to child abuse laws 
that cover conduct of persons responsible for the "care" of the child. 
We found no cases directly in point. Teachers have been held subject to 
California's child abuse statute, Cal. Penal Code, §237a, but this statute 
on its face applies, in relevant part, to "any person" who willfully causes 
or permits any child to suffer, or inflicts thereon unjustified physical 
pain or violance." See People v. Curtiss, 116 C.A.2d Supp. 771, 300 P.2d 
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801 (1931). The scope of this statute is plainly broader than Iowa's law. 
The only authority suggesting that teachers are within the scope of 
statutes limiting liability to persons responsible for the care or custody 
of the children is Lovisi v. Com111onwealth, 188 S.E.2d 206, 212 Va. 848, 
cert. denied 407 U.S. 922 (1972). In Lovisi, a case involving alleged abuse 
by a stepfather of a stepdaughter, the court declared, in dictum, that 
child abuse statutes should be read broadly enough to include "teachers, 
athletic instructors, and babysitters." 188 S.E. at 208. However, even in 
Lovisi, such liability attached only if it could be shown that the accused 
had custody of the child at the time of the alleged abuse, 166 S.E. 2d at 
208. Under the cases, such a demonstration occurs in a residential setting, 
State v. Smith, 485 S.W.2d 461 (Mo. 1972), (stepfather may be liable 
under child abuse statutes), State v. Evans, 270 S.W. 684 (Mo. 1926) 
(woman in whose home 12-year-old girl was placed while parents on 
vacation), Cawley v. People, 83 N. W. 464 ( 1881) (benevolent institution 
which provided care for needy children). See generally Child Cntelty 
- One in "Custody," "Control," 73 ALR 3d 933. 

While the case law is not definitive, we think that the best view is that 
while it may not be necessary for a person to have legal custody over a 
child to be within the scope of "care or custody" style child abuse laws, 
functionally equivalent control over the child must be exercised by the 
de facto custodian. This approach is supported by the American Bar 
Association, which has suggested in its Standards Relating to Abuse and 
Neglect, an abused child is one "who has suffered physical harm, inflicted 
nonaccidentally, upon him/her by his/her parent(s) or persons exercis
ing essentially equivalent control over the child. Sec Standards Relating 
to Abuse and Neglect, Juvenile Justice Standards Project, Institute of 
Judicial Administration, American Bar Association (1977) at 11. 

We doubt that the Legislature intended to establish a child investiga
tion and reporting scheme that sweeps well beyond the case law and the 
recommended ABA standards. The emphasis of the sections on child abuse 
focus on the family. In the purpose and policy section of the child abuse 
reporting statute, it is noted that the Department of Social Services 
is to provide rehabilitative services "where appropriate and whenever 
possible to abused children and their families that will stabilize the home 
environment so that the family can remain intact without further danger 
to the child." §232.67, Code of Iowa, 1979. And the statute requires that 
any investigation by the Department of Social Services upon the filing 
of a written report include "an evaluation of the home environment and 
relationship of the child named in the report and any other children in 
the same house as the parents or other persons responsible for their care 
... ", §232.71 (d). These sections suggest a legislative intent to focus on 
persons and institutions functionally equivalent to home and parents. 

More fundamentally, a reading of the statute that included teachers 
within the scope of persons "responsible for the care for the child" could 
lead to absurd results. Among other things, child abuse is defined aa the 
failure of "a person responsible for the care of a child" to provide 
"adequate food, shelter, clothing, or other care necessary for the child's 
health and welfare when financially able to do so or when offered 
financial or other reasonable means to do so", §232.68. If a teacher in a 
public school, or the school itself, is a person "r~ponsible for the care 
for the child", a teacher or the school could be gejlty of child abuse for 
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failure to provide "adequate food, shelter, or clothing when financially 
able." We think it clear that the statute did not intend to thrust such 
affirmative responsibilities upon school officials and subject them to 
investigation for nonperformance of duties normally incident to persons 
with at least de facto custody of a child. 

We therefore conclude that conduct of teachers is not within the scope 
of the reporting and investigation provisions of Iowa's child abuse laws. 
A strong caveat, however, is in order. Any teacher or administrator who 
unreasonably strikes a child remains subject to the assault provisions 
of the Criminal Code, §§708, 709, Code of Iowa, 1979. And, where injury 
occurs and the educator is found "not to be acting in good faith and in a 
manner a reasonable person would have believed to be in and not opposed 
to the best interest of the (school district)", §613A.2, the educator may 
be held personally liable for damages. Finally, in addition to any disci
plinary measures that may be taken by local officials, an educator who 
abuses a child may be subject to investigation by the Professional Teach
ing Practices Commission, see Chapter 272A, Code of Iowa, 1979, and 
640 I.A.C. 4.9 ( 272A), and revocation of certification by the State Board 
of Educational Examiners, §260.23, Code of Iowa, 1979. 

We also note while teachers are not subject to investigation under 
Chapter 232, certificated school employees are required to report in
stances where they believe a person "responsibl for the care of the child", 
i.e., a parent or functional equivalent, is committing child abuse, §232.69. 
Thus, a certificated teacher or administrator is subject to the criminal 
and civil sanctions of §232.75 for knowingly and willfully failing to report 
cases where the individual "reasonably believes a child has suffered 
abuse." 

Finally, you ask for commentary on the distinction between corporal 
punishment and child abuse. Corporal punishment is generally understood 
to involve spanking or perhaps use of a paddle for disciplinary purposes. 
Where an educator does not have a legitimate disciplinary purpose in 
administering corporal punishment, or where the punishment is excessive, 
the individual may be criminally and civilly liable as indicated in the 
preceding paragraph. School boards would be well advised to adopt 
stringent rules on corporal punishment to insure that their employees do 
not administer unjustified or excessive corporal punishment that exposes 
the employees to legal sanctions, does not promote discipline in the 
schools, and does not advance the well-being of the child. 

It may well be that as a matter of policy, the investigative provisions 
of Iowa's child abuse Jaws should be expanded to include teachers in 
public schools. Our role, however, is limited to the construction of present 
statutes. Those who believe that teachers should be subject to investiga
tion by the Department of Social Services when child abuse is alleged 
should address their arguments to the legislature. 

July 10, 1979 

LANDLORD-TENANT: Three-day notice. §§562.4, 562A.2, 562A.8, 562A.9 
(4), 562A.27(2), 648.3 and 648.4, Code of Iowa (1979). The three-day 
written notice of section 562A.27 (2) is a separate and distinct notice 
from the three-day notice to quit of sections 648.3 and 648.4. Because 
the three-day notice to quit of section 648.4 is applicable only to tenan
cies at will and the three-day written notice of section 562A.27(2) is 
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applicable only to tenancies for term, these notices are separate and 
distinct statutory requirements and do not take precedence over each 
other. (Johnson to Sherzan, State Representative, 7-10-79) #79-7-14 

Representative Richard Sherzan: We are in receipt of your letter re-
questing the opinion of the Attorney General on the following two 
questions: 

1. Is the three-day written notice of section 562A.27 (2), Code of Iowa 
(1979), a three-day Notice to Quit as described in sections 648.3 and 
648.4 of the Code, or is the three-day written notice of section 562A.27(2) 
a separate and distinct notice from the three-day Notice to Quit described 
in sections 648.3 and 648.4 of the Code7 

2. If the three-day written notice of section 562A.27 (2) is a separate 
and distinct notice from the three-day Notice to Quit as described in 
sections 648.3 and 648.4 of the Code, does the three-day written notice 
of section 562A.27(2) take precedence over the three-day Notice to Quit 
as described in section 648.4 of the Code7 

I. 

Chapter 648, Code of Iowa (1979) Forcible Entry or Detention of Real 
Property, has been effective in some form since 1851. It provides a 
summary statutory remedy which enables a person entitled to possession 
of real property to obtain possession from anyone illegally in possession 
of that property. The Supreme Court of Iowa has held in a number of 
cases that an action for forcible entry or detention of real property is not 
for the purpose of determining title, but to determine the fact of posses
sion - whether the defendant at the time the suit is heard and deter
mined is wrongfully in possession. See Reed v. Gaylord 216 N.W.2d 327 
(Iowa 1974); Denny v. Jacobson 88 Iowa 627, 55 N.W.2d 568 (1952); 
Rudolph 1•. Davis 239 Iowa 372, 30 N.W.2d 484 (1948); Cedar Rapids 
Cold Storage Co. v. Lcsinger 188 Iowa 1364, 177 N.W. 548 (1920); 
Kelley v. Kelley 187 Iowa :14!), 174 N.W. 342 (19Hl). Chapter 646, Code 
of Iowa (l!l7!l), Recovery of Real Property, is the correct statutory 
mechanism for a litigant to use to determine the title to real property. 
The question you have presented dPals particularly with the sections 
fi48.a and fi48.4, Code of Iowa ( J!)7!J): 

648.3 Notice to quit. Before action can be brought in any except the 
first of the above classes, three-days' notice to quit must he g-iven to the 
defendant in writing. 

648.4 Notice terminating tenancy. When the tenancy is at will and the 
action is based on the ground of the nonpayment of rent when due, no 
notice of the termination of the tenancy other than the three-day notice 
need be given before beginning the action. 

The written notice to quit of section 648.3 is a necessary condition 
precedent to the maintenance of an action for forcible entry or detainer 
and not the commencement of the action. Van Emrnerik v. Vuille 249 Iowa 
911, 88 N.W.2d 47 (1958); Town of Lakota v. Gray 240 Iowa ·193, 35 
N.W. 2d 841 (1949). The written notice requirement of section 648.4, 
Code of Iowa (1979) is specifically limited to tenancies at will based upon 
the nonpayment of rent when due and is also a necessary condition 
p1·ecedent to maintenance of an action for forcible entry or detainer. 

Chapter 562A, Code of Iowa ( 197!l), the Uniform Residential Landlord 
and Tenant Law, has been effective only since January 1, 1979. Section 
562A.37 of the Code states that the chapter is applicable to rental agree-
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ments entered int•J or extended or renewed after January 1, 1979. This 
chapter only applies in a residential setting. The underlying purposes 
and policies of the chapter are stated in section 562A.2 of the Code. They 
are to simplify, clarify, modernize and revise the law governing the 
rental of dwelling units and the rights and obligations of landlord and 
tenant; to encourage landlord and tenant to maintain and improve the 
quality of housing; and to insure that the right to the receipt of rent is 
inseparable from the duty to maintain the premises. The three-day writ
ten notice of section 562A.27 (2) of the Code upon which you base your 
question is as follows: 

2. If rent is unpaid when due and the tenant fails to pay rent within 
three days after written notice by the landlord of nonpayment and the 
landlo.rd's intention to terminate the rental agreement if rent is not paid 
within that period of time, the landlord may terminate the rental agree
ment. 

Section 562A.27(2) of the Code, clearly is a remedy available to a land
lord upon a tenant's failure to pay rent when due. This provision requires 
a written notice by the landlord indicating the nonpayment of rent and 
the landlord's intention to terminate the rental agreement if the rent is 
not paid within three days after such written notice. "Notice" is also a 
specifically defined term in section 562A.8 of the Code. Essentially, 
section 562A.27 (2) functions as a demand for rent by the landlord prior 
to termination of the rental agreement for nonpayment of rent when due. 

The question you have raised is essentially whether the written notice 
provided in section 562A.27 ( 2) is a notice to quit as described in sections 
648.3 and 648.4 or whether they are separate and distinct notices. 

At first blush it might appear that the notices are similar. However, 
the two notices serve different ends and purposes as outlined above. 
The section 562A.27 (2) notice is quite specific and requires that a land
lord demand the rent prior to termination of the rental agreement. The 
section 648.3 and 648.4 notices are essentially conditions precedent to the 
commencement of an action for forcible entry or detainer. One of the 
underlying purposes of Chapter 562A as stated by the Legislature was 
to simplify, clal'ify, modernize and revise the law governing the rental of 
dwelling unit.s and the rights and obligations of landlord and tenant. 
CeTtainly the Legislature was aware of Chapter 648 and its provisions 
when it passed Chapter 562A because Chapter 648 had been law since 
1851. The Legislature, if it had intended the notice of section 562A.27 (2) 
to function as the notice to quit of sections 648.3 and 648.4, would have 
specifically stated such or amended sections 648.3 and 648.4 to reflect 
this intent. Instead, the Legislature chose to provide a specific remedy 
for landlords upon the nonpayment of rent. 

Therefore, it is the opinion of this office that the three-day notice of 
section 562A.27 (2) of the Code is a separate and distinct notice from 
the three-day Notice to Quit of sections 648.3 and 648.4 of the Code. 

II. 

As set forth above, section 648.4 applies only when the tenancy is at 
will and the action for forcible entry or detention of real property is 
based upon the nonpayment of rent when due. A tenancy at will is de
fined in Black's Law Dictionary, Revised Fourth Edition, to be one who 
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holds possession of premises by permission of owner or landlord, but 
without fixed term. A tenancy at will is not a defined tenn within the 
Code of Iowa, but section 562.4 states "any person in possession of real 
estate, with the assent of the owner, is presumed to be a tenant at will 
until the contrary is shown." 

Section 562A.9(4) of the Code provides that: 

4. Unless the rental agreement fixes a definite term, the tenancy shall 
be week-to-week in case of a roomer who pays weekly rent, and in all 
other cases month-to-month. 

The type of tenancy created by this statutory section for residential 
leases is not a tenancy at will but a tenancy for a fixed term. In the 
absence of a fixed term in the rental agreement, section 562A.9 ( 4) 
statutorily creates a tenancy for term, either weekly or monthly. 

Therefore, in the opinion of this office, because the three-day notice to 
quit of section 648.4 of the Code is applicable only to tenancies at will 
and the three-day written notice of section 562A.27 (2) of the Code is 
applicable only to tenancies for term, these notices are separate and 
distinct statutory requirements and do not take precedence over each 
other. 

July 10, 1979 

STATE OFFICERS AND DEPARTMENTS: Department of Public Safe
ty; Criminal History Data. Sections 691.1(10), 692.2, 692.5, 692.19, Code 
of Iowa, 1979. An individual may not obtain a certified copy of his 
criminal history record or a copy certifying no record. (Boecker to 
Larson, Commissioner, Department of Public Safety, 7-10-79) #79-
7 -15 (L) 

July 11, 1979 

CONSTITUTIONAL LAW: Land Preservation - §§93A.1 and 93A.3 
the Code, 1979. Section 93A.3(c) is constitutional. (Blumberg to Hoth: 
Des Moines County Attorney, 7-11-79) #79-7-16 (L) 

July 11, 1979 

STA'H; OFFKBHS AND DEPARTMENTS: City Development Board
Annexations - Chapter 368, the Code, 1979. The provisions of §§368.11, 
368.12, 368.14, 368.15, 368.16, 368.17, 368.18 and 368.19 do not apply 
to voluntary annexations in §368.7. (Blumberg to Nail, Chairperson 
City Development Board, 7-11-79) #79-7-17(L) ' 

July 12, 1979 

("0UNTIBS, PEACE OFFICEHS, ADVANCE THA VEL EXPENSES: 
Article VII, section 1, and Article III, section 39A of the Iowa Consti
tution; and §§91A.3(6), 79.13, 33:l.2, 333.2(18), and 332.35, Code of 
Iowa (1979). A county board of supervisors has the authority to auth
orize credit cards or advance cash to a sheriff or deputy sheriff to 
defray traveling expenses prior to the time that a sheriff or deputy 
actually incurs the expense. A county board of supervisors may pay 
advance mileage under a contract for use of a private automobile. 
(Cleland to Holden, State Senator, 7-12-79) #79-7-18 

The Houomble Edgar H. Holdclt, State Senator: This letter is in re
sponse to your request fot· an Attorney General's Opinion. Specifically, 
you pose the following· question: 

Can a county board of supervisors authorize eredit canis or advance 
cash to a sheriff or deputy sheriff to defray traveling expenses or mile-
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age costs prior to the time that the sheriff or deputy actually incurs 
the expense? 

In our opinion, u county board of supervisors can authorize credit 
cards or advanee cash to a sheriff or deputy sheriff to defray traveling 
expenses. In addition, a hoard of supervisors has the authority to make 
a contract with a sheriff or deputy for the use of his or her private 
vehicle. This contract can provide for advance mileage payments. This 
opinion is based upon our analysis of Artide VII, section 1, and A1·ticle 
III, section 39A ( eounty home ntle) of th·e Iowa Constitution; and 
§§!Jl A.3 ( 6), 7!U 3, :33:t~. 3:l:t~ (I H), and :l:l~.:lfi, Code of Iowa ( 1!17!1). 

:1 NT!< '/,f: l' II, Sf,'( '1'/0N I 

On December 1!1. 1!17H, lhl' Attornl':V (;eneral's office issued an opinion 
(Nolan to Benton. Superintendent of Public Instruction, 1~-1!J-78), No. 
78-12-11, that merged area schools could not make advance payments to 
employees to cover travel and other nl•cessary expenses in conjunction 
with their employment. Speeifically, that opinion expressed the view that 
advance travel payments were contrary to both Article VII, section 1, 
of the Iowa Constitution and ~!11A.:1(!i), Code of Iowa (1977). Before 
answering· the question which ~·ou haYe posed, it is necessary to recon
sider this prior opinion becausl', while we agTet• with the result,' that 
opinion inronertly interprets both :\ rtic]p VI I, section 1, of the Iowa 
Constitution and ~91 A .:l ( (j), Code of Iowa (1 !177). Moreover, the reso
lution of your question depends, in part, on how we inte1·pret these two 
provisions. 

In our opinion, Article Vll, section 1, of the Iowa Constitution does 
not prohibit advance travel expenses or the use of credit cards when the 
travel is in conjunction with the employee's employment. Article VII, 
section 1 provides, in relevant part, as follows: 

The credit of the State shall not in any manner, be given or loaned to, 
or in aid of, any individual ... and the State shall never assume, or 
become responsible for, the debts or liabilities of any individual ... 

The Iowa Supreme Court interpreted section 1 of Article VII in Grout 
v. Kendall, 195 Iowa 467, 472-73, 192 N.W. 529, 531 (1923) in the fol
lowing way: 

' It is our opinion that merg-ed area sehoob eannot make travel advances. 
Section 279.29, Code of Iowa (1979) provide~, intrr alia, that "[t]he 
board shall audit all just claims against the corporation, and 110 order 
shall be drawn upon the treasury until the claim therefor has been 
a ndited and allonw/." (Emphasis added). Section 279.30, Code of Iowa 
(1979) sets forth exceptions to this g-eneral rule. Advance travel pay
ments does not appear among these exceptions. Under Code ~279.29 a 
claim must be both a11ditcd and allml'crl before it can be paid, and this 
suggests, in our opinion, that the General Assembly did not intend to 
allow the merged area schools to pay advance travel claims. The purpose 
of the two words, "audited" and "allowed," appearing together appears 
to be that no claim can be paid until the board has taken final action on 
the claim. Logically, no final action can be taken on the claim until all 
of the specifics of the claim have been examined and verified. This 
cannot be done until after the expenditures have been made. There is no 
similar provision affecting county governments, and therefore, our 
answer is diffprent with respect to counties. 
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This particular section of our Constitution was taken bodily from the 
Constitution of New York. As a part of the Constitution of New York, 
it was the result of past experience in the history not only of New York, 
but of other states as well, whereby aspiring new states had loaned their 
credit freely and extravagantly to corporate enterprises which had in 
them much seductive promise of public good. These enterprises included 
railways, canals, water powers, etc. The corporate body in each case was 
the primary debtor; the state became the underwriter; it loaned its 
credit always with the assurance and belief that the primary debtor 
would pay. Pursuant to these secondary liabilities, the state became 
overwhelmed with millions of dollars of indebtedness which never would 
have been undertaken as a primary indebtedness, and which never would 
have been permitted by public sentiment, if it had been known or be
lieved that the secondary liability would become a primary one through 
the universal failure of the primary debtor. The ultimate cry of the 
surety is: I would not have become surety if I had known or believed 
that I should have to pay the debt. This is as true of states as of indi
viduals. It waR to remove this delusion of suretyship with its snare of 
temptation that this section of the Constitution was adopted. It withheld 
f1·om the constituted a11thorities of the state all power or function of 
suretyship." (Emphasis added). 

Article VII, section 1, was also the subject of an early Attorney Gen
eral's opinion. See 1922 O.A.G. 177. In that opinion, Article VII, section 
1, was explained as follows: 

It is generally recognized that the purpose for which this provision was 
placed in the constitution was to prevent the credit of the state from 
being extended except f01· a public purpose, or to fulfill and liquidate a 
moral or legal obligation incurred by the state. * ''' * It is fundamental 
that the credit of the state cannot be extended except for a public pur
pose, and it is likewise fundamental that taxes cannot be levied except 
for a public purpose. (Emphasis added). 

A close analysis of Article VII, section 1, demonstrates that this pro
vision does not prohibit payment of advance travel expenses or the use 
of credit cards to defray costs for work-related travel. The Iowa Supreme 
Court cases on Article VII, section I, suggest the following four-point 
analysis: 

1. Is the county or met·ged area school (hereinafter referred to in this 
section as the governmental body) using its own money? See Sampso·n v. 
City of Cedar Falls, 231 N.W.2d 609, 613 (Iowa 1975). 

2. Is the governmental body acting as a surety for the debt of an
other? See Grubb v. Iowa Housing Finance, 255 N.W.2d 89, 98 (Iowa 
1977); Edge 1'. Brice, 253 Iowa 710, 113 N.W.2d 755,758 (1962); Grout 
v. Kendall, 195 Iowa 467, 192 N.W. 529, 531 (1923). 

3. Is the governmental body's obligation a primary one? Richards v. 
City of Muscatine, 237 N.W.2d 48, 62 (Iowa 1975); Graham v. Worthing
ton, 259 Iowa 845, 146 N.W.2d 626, 639-41 (1966); Edge v. Brice, 253 
Iowa 810, 113 N.W.2d 755, 758 (1962) . 

.J. Is the t'XI>euditurc o1· luau for a pulolit· IHII'I""''''! /<,'tl!t•· ''· /:,.;,., .. ~r,:: 

Iowa 7Hl, 11:1 N.W.~tl7fifi, 7fiH (I!Hi~). 

Each of these points will now he consitlcrctl separately in the t'<llltcxt 
of the advance tt·avel expense problem. 

The first element of the test needs some additional explanation. In 
Sampson v. City of Ceda1· Falls, 231 N.W.2d 609, 613 (Iowa 1975), the 
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Iowa Supreme Court was presented with the issue of whether joint owner
ship of electric facilities by cities, electric cooperatives, and investor
owned electric utility corporations violated Article VII, section 1. The 
Court held that Artcle VII, section 1, did not prohibit joint ownership 
because, inter alia, the city was using its own credit and spending its 
own money. With respect to advance travel expenses, the governmental 
body which authorizes the travel is obligated to pay the employee's travel 
expenses. Therefore, the governmental body is using its own credit and 
spending its own money. 

A governmental body is not acting as a surety for the debt of another 
when it makes allowances for advance travel expenses. First, with ad
vance travel payments, there generally is no preexisting debt of another. 
A person receiving the advance travel expense payment or the use of 
a credit card to defray traveling expenses is not a debtor. In fact, an 
individual traveling on government business is a potential creditor of the 
governmental body on whose behalf he or she is traveling. Secondly, to 
the extent that there is a debt, the governmental body authorizing the 
travel has the primary obligation of paying the travel expenses. (See 
discussion below). The important point to keep in mind about a surety 
is that the surety need not pay anything if the person with the primary 
liability satisfies the debt. In the travel expense situation, the govern
mental body is not relieved of liability when the person traveling pays 
his own expenses. Therefore, a governmental body is not acting as a 
surety when it makes allowances for advance travel expense~. 

The primary obligation fo1· paying for expenses eonne<:ted with work
related travel falls on the employer authorizing- the travel. .<.;,.,. Section 
91A.3(6), Code of Iowa (197!)). Thus, by paying- sU<·h expenses in 
advance or extending a nedit card for the employee to use, a govern
mental body is doing no more than discharging its primary obligation to 
pay such expenses. 

Finally, it is assumed that the travel is for a public purpose. If the 
travel is not for a public purpose, the employee has no right to either 
advance payments or reimbursements under Article VII, section 1. See 
Edge v. Brice, 253 Iowa 710, 113 N.W.2d 755, 758 (1962); 1938 O.A.G. 
80. It should also be noted that even if advance travel payments are 
characterized as loans, they are not prohibited by Article VII, section 1, 
provided that the travel is for a public purpose. See Grubb v. Iowa 
Housing Finance, 255 N.W.2d 89, 98 (Iowa 1977); 1938 O.A.G. 80. 

Therefore, Article VII, section 1, does not prohibit either a county or 
a merged area school from providing for advance travel expenses or 
credit cards to defray the costs of travel provided that the travel is 
authorized and for a public purpose. Moreover, the conclusion reached 
above is consistent with the practical needs of State and local govern
ments. 

IOWA WAGE PAYMENT COLLECTION LAW 

Section 91A.3 ( 6), Code of Iowa ( 1979) does not prohibit either a 
county, a merged area school, or any other employer from making 
advance travel payments to its employees. Section 91A.3 ( 6) provides: 



286 

Expenses by the employee whil'h are authorized by the employer anti 
incurred by the employee shall either he reimbursed in advance of ex
penditure or be reimbursed not later than thirty days after the em
ployee's submission of an expense claim. If the employer refuses to pay 
all or part of each claim, the employer shall submit to the employee a 
written justification of such refusal within the same time period in 
which expense claims are paid under this subsection. (Emphasis added). 

Section 91A.3(6) applies to both private and public employers. See 
Sections 91A.2(2) and 4.1(13), Code of Iowa (1979). Section 91A.2(2) 
defines an employer as "any person, as defined in chapter 4, who in this 
state employs for wages a natural person." Section 4.1 (13) defines 
person as an "individual, corporation, government or governmental sub
division or agency, business trust, estate, trust, partnership or associa
tion, or any other legal entity." Thus, Code §91A.3 (6) applies to both 
counties and merged area school districts. 

While it is possible to interpret Code §91A.3 ( 6) to mean that an 
employer may not make advance payments for expenses which have not 
yet been assumed by the employee, in our opinion, such an interpretation 
is unwarranted. In our opinion, Chapter 91A is protective in nature, 
i.e., it is a minimum bill of rights for all wage earners in this State, 
and should be interpreted as such. Moreover, such an interpretation would 
unnecessarily interfere with an employer's ability to authorize work
related travel fot· an employee who is unable to pay the reimbursible 
expenses out 'of his or her own pocket. In our opinion, the word "incurred" 
in Code §91A.3(6) should be interpreted to mean that an employer has 
no obligation to pay expenses to an employee for items on which there 
was not or will not be an actual or constructive expenditure. For exam
ple, assuming that an employer authorized a certain trip for an employee 
and that lodging was an authorized expense on the trip, the employer 
would not have to reimburse the employee for lodging, if while on the 
trip, lodging was provided without cost to the employee. Since the lodg
ing expense was not incurred by the employee, the employer either would 
not have to reimburse the expense item or, if the employer had paid the 
expense item in advance, he or she could recover the payment from the 
employee. Thus, Code §91A.3 ( 6) does not prohibit either counties or 
merged area schools from allowing advance travel payments. 

It should be noted that even if the word "incurred" in Code §91A.3 (6) 
is interpreted to refer to only those expenses for which the employee has 
become liable at the time the employee is reimbursed, it is our opinion 
that an employer could still make allowances for travel advances to cover 
expenses for which the employee had not yet incurred liability. As dis
cussed above, Chapter 91A is protective in nature. In other words, Code 
§91A.3(6) specifies only what an employee has a right to demand. It 
does not limit the employer's right to be more liberal than the statute 
provides. 

COUNTIES 

With respect to the specific question you have posed, it is noted that 
sheriffs and deputies are sometimes required to travel, often over ex
tended distances, in the performance of their duties. In most counties, if 
not all, a sheriff or his deputies must pay their own traveling expenses 
and then, upon his or her return, file a claim and wait for two weeks 
or longer for the county to reimburse them. This causes a considerable 
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hardship on the officer involved, especially if the officer must travel 
a long distance to perform his or her duty. 

Prior to the amendment of Article III of the Iowa Constitution to add 
Section 39A (county home rule) thereto, the board of supervisors had 
only such powers expressly conferred on it "by statute or necessarily 
implied from the power so tonferred." lli/g('I'S ,., 11'11111llmry (.'ouuly, 200 
Iowa 1318, 206 N.W. 660, ti61 (Iowa l!l25). Sec also 1940 O.A.G. 78. 
Since the power to issue credit cards or advance cash to defray traveling 
expenses was not expressly confened on the county board of supervisors 
or necessarily implied from one of the powers so conferred in Chapter 
332, Code of Iowa (1979), the board had no such power prior to the 
addition of §39A to the Iowa Constitution. See 1920 O.A.G. 618. 

HOME RULE 

Under the county home rule amendment, Iowa counties are "granted 
rule power and authority, not inconsistent with the laws of the general 
assembly, to determine their local affairs and government . . . ." This 
amendment goes on to provide that "[t]he proposition or rule that a 
county . . . possesses and can exercise only those powers granted in 
express words is not a part of the law of this state." There are four 
IJasic limitations on tounty home l'Uie auth1H'ity: 

First, counties have no powet· to levy any tax unless expressly authm·
ized by the General Assembly. Second, in the event the power or author
ity of a county conflicts with that of a municipal coqJOration, a muni
cipal corporation's power and authority prevails within its jurisdiction. 
Third, the home rule power exercised by a county cannot be "inconsistent 
with the laws of the General Assembly." Fourth, home rule power can 
only be exercised for local or county affairs ami not state affairs. 

(Miller and Hagen to Representatives Danker, Binneboese, Hullinger and 
Hansen, 4-6-79) No. 79-4-7. 

The first and second limitations are self-explanatory. The allowance 
of advance travel expenses does not involve the levy of a tax. Further
more, there is no municipal authority involved. 

The third limitation needs some further explanation. The phrase "in
consistent with the laws of the General Assembly" has been analyzed as 
follows: 

The phrase "inconsistent with the laws of the Genet·al Assembly" is 
employed in both the Municipal and County Home Rule Amendments. 
This limitation can be termed one of "preemption''. That is to say that 
in any given area the state, by broad and comprehensive legislation, has 
intended to exclusively regulate the subject matter. Where "preemption" 
is applicable, any local government regulation regardless of content, is 
inconsistent with the pervasive state legislation. See Scheidler, Imple
mentation of Constitutional Home Rule in Iowa, 22 D.L.R. 294 (1975). 

* *' * 

The determination of whether there is indeed "inconsistency with the 
law~ of the Gener~l Assembly" can only be resolved on a case by case 
basts; .From the htstory of the Iowa tourt's interpretation and of the 
Mumctpal Home Rule Amendment, it would seem fair to tonclude that 
the counties should liberally construe their powers except in the areas 
of taxa.tion, exclusive .state control, express state prohibition against 
county mvolvement, or 111 matters which are not local affair~. 
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(Miller and Hag-en to Representatives nanker, Binneboese, Hullingoer, 
and Hansen, 4-G-79) No. 7fl-4-7. 

With regard to preemption, there is not such pervasive State legisla
tion in the county finance area as to warrant the conclusion that the 
General Assembly did not intend that the counties have no control. In 
other words, there will be no damage to the General Assembly's design 
for county finance if some counties decide to make allowances for ad
vance travel expenses through either credit cards or advance cash. 

The use of credit cards or advance cash is not inconsistent with a 
State statute. Section 79.13, Code of Iowa (1979) provides that: 

The board of supervisors shall not approve any daim for mileage 
or other traveling expenses presented hy any peace officer including the 
sheriff and his deputies unless the destinations, and numbe1· of miles 
covered in each trip are given, or, in the case of extended trips, unless 
railroad, hotel, and other traveling expenses, excepting meals, are veri
fied by receipts. 

In our opinion, there is nothing in the language of §79.13 which pre
vents the board of supervisors from issuing credit cards or making cash 
advances to cover travel expenses. Moreover, there is a similar provision 
in Chapter 8, Code of Iowa (1979). Code §8.14 provides as follows: 

The state comptroller before approving a claim shall determine: 

1. That the creation of the claim is clearly authorized by law. 

2. That the claim has been authorized by an officer or official body 
having legal authority to so authorize and that the fact of such authoriza
tion has been certified to !!Bid comptroller by such officer or official body. 

3. That all legal requirements have been observed, including notice 
and opportunity for competition, if required by law. 

4. That the claim is in proper form as the state comptroller may 
provide. 

5. That the charges are reasonable, proper, and correct and no part 
of sai<l claim has been paid. (Emphasis added). 

This statute has not prevented the State from providing travel ad
vances to state employees. On the contrary, §270-1.2 (8) ( 1.2 (3)), lAC 
12-28-77 provides that State employees who are required to travel out
of-state may receive an advance not to exceed 80% of anticipated ex
penses if the "anticipated out-of-pocket expenses are in excess of $200.00." 

Section 333.2, Code of Iowa (1979) provides that "the auditor shall not 
sign or issue any county wanant unless the board of supervisors by 
recorded vote or resolution shall have authorized the same . . . ." (Em
phasis added). If the word "approve" in §79.13 is read to mean the same 
as the word "authorized" in §333.2, the county might be prevented from 
making a cash advance to cover travel expenses since the county treas
urer is prohibited from disbursing money from the county treasury 
except "on wanants drawn and signed by the county auditor and sealed 
with the county seal . . . ." Section 334.1, Code of Iowa (1979). 

Under §4.1(2), Code of Iowa (1979), "[w]ords and phrases shall be 
construed according to the context and approved usage of the language 
. . . ." "Approve" is defined in Webster's Third New International Dic
tionai'Y 106 (1971) as "to judge and find ... acceptable." There are, of 
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course, other definitions provided in the dictionary, but this one is the 
most appropriate considering the context in which the word is used in 
§79.13. Under this definition, the board of supervisors could "authorize" 
a cash advance prior to the trip or provide a credit card issued to the 
county to cover traveling expenses, and approve the claim, i.e., find the 
expenses acceptable, after the sheriff or deputy has returned from the 
trip. The county auditor could issue the warrant for the cash upon the 
board's authorization. However, the sheriff or deputy would still be liable 
for his or her expenses until such time as the board approved the ex
penses. If the board did not approve the expenses, the county could 
recover money it advanced or expenses the sheriff or deputy charged 
to the county from the sheriff or deputy who made the trip. In our 
opinion, this is a practical and reasonable interpretation of §79.13. The 
idea that the General Assembly intended that sheriffs and deputies must 
subsidize county governments, however temporarily, is explicitly rejected. 

The fourth and final limitation has been explained as follows: 

The fourth limitation involves a determination as to whether or not a 
county is engaged in a local affair. Of course, the legislature, in its 
discretion, may choose to •·egulatc a particular local affair and thus 
prohibit inconsistent local legislation. However, there arc possible pro
posed county actions which the Code does not expressly forbid or preempt 
but which may be outside of the scope of county power because they are 
of state rather than local concern. Identification of the dividing point on 
the spectrum of state and local concerns is extremely difficult. 

* • * 
In Scheidler's article, "Implementations of Constitutional Home Rule 

in Iowa", 22 D.L.R. 294 and 3306-7, the author suggests four criteria 
of analysis to determine whether a particular act on the part of the 
county is a local matter. First does, the subject matter involve an issue 
in which it is desirable to have state-wide uniformity. Second, does the 
proposed county legislation significantly affect persons living outside the 
county? Third, does the degree or physical nature of the problem ad
dressed require cooperation of governments outside the county bounda
ries? Fourth, do tiM! historical considerations involved traditionally relate 
to state, county or city affairs? 

(Millet· and Hagen to Representatives Danker, Binneboese, Hullinger and 
Hansen, 4-6-79) No. 79-4-7. While everything a county does affects the 
State to some extent, the issue of when a county pays travel expenses 
to its sheriff or deputy is primarily a local concern. 

First, there is no need to have state-wide uniformity on the allow
ance of advance travel expenses. Second, the allowance of advance travel 
expenses does not significantly affect persons living outside the county. 
Third, the allowance of travel expenses does not require cooperation of 
governments outside the county. Finally, in our opinion, there are no 
historical considerations involved in this question which would prevent 
the allowance of advance travel expenses. 

However, the fact that t•ounty supcl'Visors have the powe1· lu make 
alternative arrangements to cover travel expenses docs not mean that 
they are required to do so. The board of supervisors for eaeh re!>pective 
county must make this decision. 

The opinion expressed above does not mean that a board of supervisors 
has the power to modify the express requirements of Code §79.13. Thus, 
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no claim for travel expenses can be approved "unless the destinations, 
and number of miles covered in each trip are given, or, in the case of 
extended trips, unless railroad, hotel, and other traveling expenses, ex
cepting meals, are verified by receipts." Section 79.13, Code of Iowa 
(1979). In addition, the board must also comply with Code §§79.10, 
79.11, and 332.35, Code of Iowa (1979). 

More importantly, in our opinion, a board of supervisors cannot make 
a blanket authorization to cover travel expenses. The purpose of Code 
§333.2 is to require a board's authorization for each individual trans
action before money is drawn from the l'Ounty treaRUI'Y exeept in those 
situations set forth in Code ~~:1:1:1.:1 and ::a:l.4. The home rule amendment 
did not alter this requirenwnt. Therefore, a hoard must authorize advance 
travel expenses or use of a credit l'ard in each individual ease. In addi
tion, when a sheriff or deputy must go beyond the boundaries of the 
State at public expense to execute a warrant, the trip, hut not the 
expenditure, must be approved by a district court judge. Section 79.12, 
Code of Iowa (1979). 

While we express no opmwn on the desirability of providing for 
advance travel expenses, we do suggest that counties making such 
arrangements adopt specific rules controlling advance expenses. These 
rules should include, at least, the procedures for filing the initial request 
and procedures for obtaining the board's approval after the trip. See 
§270-1.2(8) (1.2(3)), lAC 12-28-77. 

.11/LEAGE 

With respect to advance payments for mileage, this question seems to 
be handled under existing State law. Section 332.35 provides as follows: 

Sheriffs and deputies shall not use private automobiles in the perform
ance of their duties of office unless such use is pursuant to a contract 
made b.etween the board of supervisors and the sheriff or deputy, as the 
case may be, as set forth in section 332.3, subsection 18. If no such 
contract is made regarding use of private vehicles, the board of super
visors must provide as many county-owned automobiles as the board 
determines are needed for the sheriff and deputies to perform their duties 
of office. 

Section 332.3 ( 18), Code of Iowa ( l!J7!1) vrovides, iuter alia, that the 
IJoard of supervisors shall have the power "[t]o own and operate auto
mobiles used or needed by the county sheriff and used in the performance 
of the duties of that office [and] make such contracts with the employees 
of the sheriff's office who use automobiles in the performance of their 
duties in conjunction with the use of such automobiles as in their judg
ment shaH be advantageous to the county." Section 337.13, Code of Iowa 
( 1979) provides that "[i]n counties having a population of one hundred 
thousand or over, the board of supervisors may contract with the sheriff 
for the use of an automobile on a monthly basis in lieu of payment of 
mileage, in the service of criminal processes." Thus, the sheriff or deputy 
is either using a county vehicle or private vehicle under contract with 
the county. If a county vehicle is used, the county is not obligated to pay 
mileage. If a private vehicle is used, payment is controlled by the con
tract. Under Code §332.3 ( 18), the county has the discretion to provide 
payment on any terms which in their judgment is advantageous to the 
county. In our opinion, this would include advance payment if the board 
of supervisors concluded that advance payment would be advantageous 
to the county. 
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( '0.\Tl.l"SIOS 

A county ooard of supervisors has the authority und~r the eounty home 
t·ule amendment to authorize nedit eanls or advance ('ash to a sheriff 
or deputy sheriff to defray traveling expl•nses prior to the time that a 
sheriff or deputy attually ineurs the expense. Moreover, a county hoard 
of supervisors may pay advante mileage under a eontral't for use of a 
private automobile. 

July 16, 1979 

STATE OFFICERS AND DEPARTMENTS: Commission on the Aging. 
42 U.S.C. §3001 et. seq.; 42 U.S.C. §§3025(a) (1) (E), 3025(b) (1), 3025 
(b)(4); Chapters 7A, 17A, 249B, 1979 Code of Iowa, §§20-1.1(6) and 
20-1.2(2) (f), Iowa Administrative Code. The Iowa Commission on the 
Aging has the responsibility to designate planning and service areas 
under the Older Americans Act. The Commission on the Aging may 
designate as a planning and service area any unit of general purpose 
local government with a population of 100,000 or more. No conflicts 
exist in state law to this authority granted within the Older Americans 
Act. Appel and McDonald to Glenn R. Bowles, Director, Commission 
on the Aging, 7-16-79) #79-7-19 (!..) 

July 16, 1979 

DRIVER EDUCATION IN SUMMER SCHOOL: Responsibility of school 
districts for driver education, summer school and transportation of 
students. §§4.1, 4.1(36) (a) and (c); 257.25(6), 279.10, 279.11, 282.6, 
Chapter 285, §§285.1, 285.1(12), 285.10(9)(10), 285.11(1)(2)(6)(8), 
Chapter 286, Chapter 321, §§321.177, 321.178, Chapter 442, Chapter 670, 
Code of Iowa (1979). Chapters 248 and 274, Acts of the 61st G.A. 
(1965) Chapter 271, Acts of the 62nd G.A. (1967). School districts have 
discretionary power to operate summer school and to offer driver edu
cation in summer school in satisfaction of requirement. Transportation 
is required for eligible students during regular school year. Districts 
may but are not required to provide transportation for summer school 
students. {Hagen to Binneboese, Representative, 7-16-79) #79-7-20 

Honomble Donald H. Binneboese, State Representative: You asked for 
an opinion of the Attorney General concerning the responsibilities of 
school districts in connection with driver education, summer school and 
the transportation of students. The questions you raise are as follows: 

"1. What responsibility does a school district possess in connection 
with driver education classes during the summer months? 

"2. Should the school ooard provide transportation for students en
rolled in summer driver education courses?" 

Your questions relate to a variety of mandatory duties and discretion
ary powers held by local districts pursuant to chapters of the Iowa Code 
pertaining to schools and school districts. The impact of mandatory 
language such as "shall offer" found in the driver education statute, 
§321.178, and the discretionary language such as "fees may be charged 
... for a summer school program" found in §282.6, Code of Iowa ( 1979), 
is crucial to your questions "shall" and "may" which recur throughout 
the statutes pertaining to the questions you propound. The word "shall" 
imposes a duty. §4.1(36){a), Code of Iowa (1979). The word "may" 
confers a power. §4.1{26) (c), Code of Iowa 1979). However, §4.1(36) 
applies to statutes ~nacted ufter July 1, 1971. Therefot·e, it is necessary 
to follow the meaning of those words as construed by the courts because 
many of the provisions in the school code sections were adopted prior to 
1971. Ordinarily the word "may" when used in a statute, is permissive 
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only and operates to confer discretion. Wolf v. Lutheran Mut. L. Ins. Co., 
236 Iowa 334, 340, 18 N .W .2d 804, 808, (1945). On the other hand, the 
word "shall", when addressed to a public official, is ordinarily mandatory, 
excluding the idea of permissiveness or discretion. Schmidt v. Abbott, 
262 Iowa 886, 890, 156 N.W.2d 649, 651 (1968); Hansen v. Henderson, 
244 Iowa 650,655, 656 N.W.2d 59 (1953). A further rule with respect to 
the meaning of the terms, "shall" and "may" is important in this context. 
The Iowa Supreme Court, in construing the meaning of those terms said: 

"Where both mandatory and directory verbs are used in the same 
statute, or in the same section, paragraph, or sentence of a statute, it 
is a fair inference that the legislature realized the difference in meaning 
and intended that the verbs should carry with them their ordinary mean
ings. Especially is this true where 'shall' and 'may' are used in close 
juxtaposition in a statutory provision, under circumstances that would 
indicate that a different treatment is intended for the predicates follow
ing them." [Citation omitted] 

Iowa Nat. l11cl. Loa11 Cu. u. Iowa State Dept. or Rev., 224 N.W.2d 437, 
442 Iowa (1974). Thus, in examining the responsibilities of the school 
district with rtspect tu the subjects involved in your inquiry, the manda
tory and discretionary obligations need to be kept separate and distinct. 

Sel·tion~; 27!1.111 urul 27!1.11, Cmlc of lowu ( IU79) defining the 11rhool 
year are as follows: 

"The school year shall begin on the first of July and each school regu
luly established shall continue {o1· at least thirty-six weeks of five school 
days each and may be maintained during the entire calendar year. 

"The board of directors shall determine the number of schools to be 
taught, divide the corporation into such wards or other divisions for 
school purposes as may be proper, determine the particular school which 
each child shall attend, and designate the period each school shall be held 
beyond the time requin~d by law." [Emphasis added] 

Thus, school boards in Iowa satisfy the requirement for the mandated 
thirty-six week school year between the months of August and the follow
ing June. The law permits the district to operate the schools for addi
tional periods and the_ excess period in which schools are in operation is 
commonly designated as summer school. 1966 O.A.G. 319. While the 
district must operate schools for a thirty-six week period, it need not 
operate summer school, although it "may" choose to do so. 

Public schools "shall be free of tuition to all actual residents between 
the ages of five and twenty-one years ... ". §282.6, Code of Iowa (1979). 
However, "fees may be charged covering instructional costs for a summer 
school program. The board of education may in a hardship case, exempt 
a student from payment of the above fees". [Emphasis added]. The 
provision permitting but not requiring the school district to charge stu
dents for suptmer school instructional costs was inserted in 1965. Ch. 248, 
p. 397, Acts of the 61st G. A. (1965). 

School districts are required to offer driver education classes. The 
original enactment stated "Every public school district in Iowa shall offer 
01· make available w all students residing in the school district an 
approved course in driver education". Ch. 274, p. 421, 422, Acts of the 
61st G.A. (1965). [Emphasis addedJ. The power of the Legislature 
to require that certain courses be offered or made available cannot be 
questioned. Waddell v. Boa1·d of Directors of Aurelia Ind. School District, 
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190 Iowa 400, 175 N.W.65 (1919). In an opinion issued by this office in 
1966, it was stated that school districts could not satisfy the driver 
education requirement by offering driver education classes in the summer 
only but that it must be offered during the regular school year. 1966 
O.A.G. 319. 

In the next session of the General Assembly, the following language 
was added to the driver education provision in Ch. 271, p. 523, Acts of 
the 62nd G.A. (1967). 

"An approved course offered during the summer months, on Saturdays, 
after regular school hours during the regular terll1.5 or partly in one term 
or summer vacation period and partly in the succeeding term or summer 
vacation period, as the case may be, shall satisfy the requirements of this 
section to the same extent as an approved course offered during the 
regular school hours of the school term." 

Students are not required to take driver education as a part of the 
high school curriculum. It is only required to be offered. However, 
pursuant to §321.177, Code of Iowa (1979), drivers licenses are not issued 
to persons under age eighteen unless they have completed an approved 
driver education course. The minimum age for obtaining a drivers license, 
for those who have completed driver education, is sixteen. Thus, students 
who for some reason, economic or otherwise, are unable to attend summer 
school would be at a disadvantage if driver education were offered only 
in summer school, even though the approved summer school class would 
satisfy the requirement imposed on the school board. §321.178, Code of 
Iowa (1979). 

School districts are required by §285.1, Code of Iowa (1979), to provide 
transportation, either directly or by reimbursement, for all resident pupils 
attending public school, kindergarten through twelfth grade, who live the 
requisite distance from school. 

Ordinarily, school bus routes are established for the regular school 
year. In establishing bus routes, the district is bound by requirements 
that the bus routes: "utilize the normal seating capacity of each bus 
insofar as it is possible", §285.11 (1); "shall be established only to give 
service to properly designated pupils", §285.11 (8); and "each bus route 
shall serve only those pupils living in those areas where transportation 
by bus is the most economical method for providing adequate transporta
tion facilities." §285.11(2) Code of Iowa (1979). The language of §285.1, 
Code of Iowa (1979) is mandatory, i.e., the school district "shall provide 
transportation" to those. children who are entitled to it. The transporta
tion of students is limited as follows in §285.11(6), Code of Iowa (1979): 

"The use of school buses shall be restricted to transporting pupils to 
and from school and to and from extracurricular activities sponsored by 
the school when such extracurricular activity is under the direction of a 
qualified member of the faculty and a part of the regular school pro
gram and to transporting other persons to the extent permitted by sec
tion 285.1, subsection 1, and section 285.10, subsections 9 and 10." 

School district expenditures for transportation of children to and from 
school are part of per pupil costs on which the state aid-to-school formula 
is based, ~ut expenditures by districts for extra-curricular activities are 
not included in the state aid formula. §285.1 ( 12) Code of Iowa ( 1979). 
Of course, driver education is not an extra-curricular activity but is a 
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school course which must he offet·ed or made available by each Iowa 
school district to its resident pupils. 

When the General Assembly amended Ch. 321 to permit school districts 
to meet the driver education responsibilities in periods other than during 
the regular school year or hoUI·s, it did not amend the transportation 
provisions or the section permitting school districts to charge students 
instructional costs for summer school programs. The pervasive scheme 
for the operation and financing of the Iowa public school system is based 
on a two-semester academic year. For example, the educational program 
required to be offered in Iowa schools prescribes units of an "academic 
year". See §257.25(6), Code of Iowa (1979). The general aid formula 
for allocating funds to each district pursuant to Ch. 268A is based on the 
regular one hundred eighty-day school year. School districts organize and 
administer school bus routes and receive state aid for transportation in 
the context of a two-semester school year. See Ch. 285, Code of Iowa 
(1979) and Ch. 670, I.A.C. No other elements of the "academic year" 
school system were altered when the General Assembly amended Ch. 321. 
If the Legislature had intended to change those sections of the law it 
could have done so. State l':r rei. Fcntou v. Downing, 261 Iowa 965, 973, 
155 N.W.2d 517,522 (1968). Under the g·uise of construction, we may not 
"extend, enlarge, or otherwise change the terms and meaning of a stat
ute." State "· Wcdelstedt, 213 N.W.2d 652, 656 Iowa (1973). Kelly v. 
Brewer, 239 N. W.2d 109 Iowa ( 1976). We believe there is nothing in the 
law requiring bus transportation during summer school. 

On the other hand, the Iowa Supreme Court has held that "The statutes 
making it obligatory upon the school districts and their boards of direc
tors to provide transportation for school children are remedial in their 
nature and have been enacted to effect a beneficent and salutary purpose, 
and they should not be given a narrow, technical construction, but should 
be liberally construed to carry out the legislative intention." Harwood v. 
Dysart Cons. Sch. Dist., 237 Iowa 133, 139, 21 N.W.2d 334 (1946). Thus a 
school board could decide that it would be beneficial and we believe 
cu11ld choose to provide school bus transportation to summer school pupils 
but there is nothing in the law which appears to requi1'c it to do so. 

In the light of the rules of statutory construction and of the manda
tory and discretionary sections of the Iowa Code pertaining to schools, 
our conclusions are summarized as follows: 1) The mandatory provisions 
t·equire a school district to conduct school for at least thirty-six weeks 
on a tuition-free basis and to provide transportation to the students who 
qualify for it. Therefore, if a school district offers driver education 
during the school year, students receive the instruction free and those 
who are entitled to it would be transported to school for that and other 
dasses. 2) Under the discretionary provisions a district may meet the 
driver education requirement in the summer school sessions. The district 
is not required by law to provide bus transportation for summer school 
students. 3) Inasmuch as summer school is permitted, we believe a school 
district could provide bus transportation for students who qualify for 
bus transportation and who are enrolled in summer school classes, in
cluding driver education. 

As a practical matter, budgetary constraints, including those in Chap
ters 24 and 442, might prevent a board from exercising its discretion to 
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provide transportation to students enrolled in summer school classes. 
The Legislature could decide that if driver education is offered only in 
the summer, bus transportation must be provided. We do not believe 
bus transportation is now required for summer school students by the 
Code of Iowa (1979). 

It is well settled that "if changes in the law are desirable from a policy, 
administrative, or practical standpoint, it is for the Legislature to enact 
them." Consoliclaft•cl Freiglrtways CurJt. 1'. Nicholas, 258 Iowa 115, 122, 
137 N.W.2d 900,905 (19G5). 

July 16, 1979 

TAXATION: Scavenger Tax Sale For Ordinary Taxes and Special Assess
ments. §§384.69 and 446.18, Code of Iowa, 1979; §§446.19 and 569.8, 
Code of Iowa, 1979, as amended by Senate File 159, Acts of 68th G.A. 
(1979). At a scavenger tax sale, the county treasurer should attempt to 
sell property for all delinquent taxes and delinquent special assess
ments. A city may, but need not, bid at such sale to protect its 
interests. (Griger to Tofte, Representative, 7-16-79) #79-7-21 

The Honorable Semor Tofte, State Repusentative: You have requested 
an opinion of the Attorney General concerning the effect of a scavenger 
tax sale upon future special assessment installments not delinquent at the 
time of such sale. Specifically, the situation you posed exists in the City 
of Decorah and the Winneshiek County Treasurer has advised the under
signed that the particular question set forth will arise at the scavenger 
tax sale to be held next year. 

The City of Decorah has levied certain special assessments authorized 
by Chapter 384, Code of Iowa, 1979. In some instances, both the ordinary 
property taxes and some of the special assessment installments are 
delinquent and the properties upon which the taxes and assessments are 
liens have been offered at annual tax sale pursuant to §§384.69 and 
446.7, Code of Iowa, 1979, by the county treasurer but remain unsold. 
Next year, the treasurer will offer the properties for sale at scavenger 
sale pursuant to §§384.ti!l and 44ti.l8, Code of Iowa, 1!17!!, and it is 
expected that the county will he required to bid pursuant to §446.19, 
Code of Iowa, 1979, as amended by S.F. 159, §16, Acts of G8th G.A. 
(1979). At the time of the scavenger sale, there will be future unpaid, 
but not delinquent, special assessment installments attributable to these 
properties. The county treasurer proposes to offer the properties for sale 
for the delinquent taxes and delinquent special assessment installments. 
The question you pose is whether the tax sale purchaser (the county) 
will hold its tax sale certificates free and clear of any existing liens for 
future special assessment installments unless the city bids at the sale for 
the property to protect its interest in these future special assessment 
installments. 

Section 384.69 of the Code provides as follows: 

"Propet·ty against which a special assessment has been levied for public 
improvements may be sold for any sum of principal or interest due and 
delinquent, at any regular or adjotwned ta.r sale in the sa111e manner with 
the same j'orfeitl!res, penalties, right of redemptio'll, cc•rtij'ieates, and 
deeds, as _fo1· the llonpayult'llt of ordiiHll'!/ tcl.t'es. The• pnrchaser at a ta:l: 
sale takes tht• property charged with the /ie11 of the t·emaiuing nllpaid 
installments and intl'l't'.~t. When bonds have been issued in anticipation 
of special assessments and interest for which property is to be sold, the 
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city may be a purchaser and is entitled to all rights of purchasers at tax 
sales. The proceeds subsequently realized from sales of property so 
purchased by the city must be credited to the funds of the city from 
which deficiencies on the improvement were paid, or if there were no 
deficiencies, to the general fund." (Emphasis supplied.) 

Section 446.7 of the Code provides for annual tax sales for delinquent 
real property taxes "provided, however, that no property, against which 
the county holds a tax sale certificate, shall be offered or sold." Counties 
hold tax sale certificates due to scavenger tax sales. 

Scavenger tax sales are authorized by §446.18 of the Code, which 
provide~: 

''Eut:h lrea~urt•r ~hull, on the duy of lht> regular tax sale each year or 
uny adjoummenl thereof, offer and sell at public sale, lo the highest 
bidder, all real t•stute whid1 remains liuhlt• to sale for delinqul'nl taxes, 
and shall have previously hl'en advl'rlised and offered for two years or 
more and 1·emuined unsold for want of bidders, general notice of such sale 
being given at the same time and in the same manner as that given of the 
regular sale." 

Section 446.1!! of the Code, as amended, provides: 

"When property is offered at a tax sale under the provisions of section 
446.18, and no bid is received, or if the bid received is less than the total 
amount of the delinquent general and special taxes, interest, penalties 
and costs, the county in which the real estate is located, through its board 
of supervisors, shall bid for the real estate a sum equal to the total 
amount of all delinquent general taxes, special assessments, interest, 
penalties and costs charged against real estate. No money shall be paid 
by the county or other tax-levying and tax-certifying body for the pur
chase, but each of the tax-levying and tax-certifying bodies having any 
interest in the general and special taxes for which the real estate is sold 
shall be charged with the full amount of all the delinquent general and 
special taxes due the levying and tax-certifying bodies, as its just share 
of the purchase price. This section does not prohibit a governmental 
agency or political subdivision from bidding at the sale for property to 
protect its interests." (Emphasis supplied.) 

Section 569.8, Code of Iowa, 1979, as amended by §18 of S.F. 159, 
sets forth the manner in which property acquired by a county by tax deed 
can be sold. One of the conditions of such sale is that the purchaser is 
given "free title as to past general taxes and special taxes which are past 
due on any special assessment already certified to the county." 

Clearly, the aforementioned statutory provisions provide the mechan
ism by which delinquent real property taxes and delinquent special assess
ments are collectible by a county treasurer. Moreover, it is clear that the 
tax sale purchaser takes the property, pursuant to §384.69, subject to the 
lien of any remaining, but not yet delinquent, special assessment install
ments. It is also clear that the authority of the county treasurer extends 
to tax sales for delinquent taxes and delinquent special assessments, 
whether the sale be made under the provisions of §446. 7 or §§446.18 and 
446.19. Such rationale also appears to apply to sales made by the board of 
supervisors pursuant to §569.8, as amended, albeit the above quoted 
§569.8 provisions are not a model of clarity. 

In Bennett v. Greenwalt, 1939, 226 Iowa 1113, 286 N.W. 722, Polk 
County held tax sale certificates pursuant to what is now §446.19 on 
certain properties which also contained special assessment liens. One 
of the issues was whether the provisions of §7244, Code of Iowa, 1935 
(now §446. 7) precluding tax sale of property for which a county held a 
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tax sale certificate foreclosed tax sale for delinquent special assessment 
installments. The Court held that tax sale for delinquent special assess
ments could be made while the county held tax sale certificates to the 
subject property and stated at 226 Iowa 1128: 

"It is our judgment that the decree is erroneous in enjommg and re
straining the defendant county treasurer, and all future incumbents of 
that office, from selling at tax sale, for delinquent special assessment 
liens against it, any property for which Polk County holds tax sale 
certificates of purchase. It is our judgment that the restriction in section 
7244 against tax sale for delinquent taxes, of any property against which 
a county holds a tax sale certificate, refers only to sales for ordinary 
taxes, that is general and special taxes for government purposes, and not 
to special assessments according to benefits." 

The Court noted that if such property subject to tax sale certificates 
procured by the county pursuant to §446.19 could not be sold for delin
quent special assessments, the result would be an interpretation of the 
tax sale statutes which would repeal by implication the provisions of 
*:l!l4.li!J and that it was "a well known eanon of :<tatutory eonstruction 
that repeals of statutes in whole or in part, by implication, are not 
favored." 226 Iowa 1132. 

In 1970 O.A.G. 452, the Attorney General took note of new statutory 
provisions which gave special assessment liens "equal precedence with 
ordinary taxes." !d. at p. 453. The Attorney General opined that a tax 
sale purchaser "could not take title to the property, free and clear of all 
future installments of existing special assessment liens." !d. at p. 455. 
This same conclusion was reached by the Attorney General in 1920 
O.A.G. 370. 

Finally, it is relevant to point out that S44li.l!J, as amended, does not 
state that a government agency or political subdivision must bid at 
scavenger sale to protect its interests; the statute merely declares that 
its provisions do not preclude such bidding. Hence, such bidding for 
purposes of protection of the city's interests is obviously not mandatory. 

From the above discussion, it is clear that the county treasurer should 
attempt to sell property for all delinquent taxes and delinquent special 
assessments at scavenger sale. A city may, but need not, bid at such sale 
to protect its interests. In the event of nonbidding by a city, the property 
against which the county holds a tax certificate will be subject to 
existing liens for future unpaid special assessment installments. 

July 17, 1979 

STATE OFFICERS AND DEPARTMENTS: Campaign Finance. §56.13, 
Code of Iowa, 1979. Rules requiring Iowa committees to affirmatively 
determine if out-of-state committees have filed with the Campaign 
Finance Disclosure Commission and forbidding in-state committees to 
accept contributions from out-of-state committees where proper state
ments are not on file is outside the scope of the Commission's statutory 
authority. (Appel to Administrative Rules Committee, 7-17-79) #79-
7-22 

Administrative Rules Committee: We are in receipt of your request 
for an opinion on a proposed rule of the Iowa Campaign Finance Dis
closure Commission on out-of-state contributions. The proposed rule is as 
follows: 
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190-1,.16( 56) Out-of-stat(' contributions. Before an Iowa committee 
accepts a contribution from a committee outside of Iowa, the Iowa com
mittee must contact the commission to determine if the out-of-state 
committee has submitted a statement of organization and appropriate 
disclosure reports with the commission. Iowa committees may not accept 
contributions from out-of-state committees who have not filed a state
ment of organization and appropriate disclosure reports with the com
mission. 

The Commission states that this rule has been promulgated pursuant 
to §56.13, Code of Iowa, 1979, which states: 

56.13 Action of committee imputed to candidate. Action by any person 
or political committee on behalf of a candidate, if known and approved 
by the candidate, shall be deemed action by the candidate. It shall be 
presumed that a candidate approves such action if he had knowledge 
thereof and failed to file a statement of disavowal with the commissioner 
O'C commission and take corrective action within seventy-two hours 
thereof. 

Any person who makes expenditures or incurs in debtedness, other than 
incidental expenses incurred in performing volunteer work, in support or 
opposition of a candidate for public office shall notify the appropriate 
eommittee and provide necessary information for disclosure reports. 

However, this section shall not he construed to require duplicate report
ing of anything reported under this chapter, by a political committee, 
or of any action by any person which does not constitute a contribution. 

Specifically, you ask whether the Campaign Disclosure Act is a penal 
statute which is to be narrowly construed and whether the proposed rule 
is beyond the statutory authority of the Commission since it places 
restrictions on the acceptance of campaign contributions that do not 
expressly appear in the Code. 

Before moving directly to your questions, a brief overview of the 
structure of the Campaign Finance D·isclosure Act may be useful. The 
Act defines candidate's committees as a committee designated by the 
candidate "to receive contributions, expend funds, or incur indebtedness 
in excess of one hundred dollars in any calendar year on behalf of the 
candidate," §56.2 (13). A political committee is defined as a committee 
"which shall consist of persons organized for the purpose of accepting 
contributions, making expenditures, or incurring indebtedness in the 
aggregate of more than one hundred dollars in any one calendar· year 
for the purpose of supporting a candidate for public office or ballot 
issue, §56.2 ( 6). The statute makes no distinction between in-state and 
out-of-state committees. 

Each political committee is required to appoint a treasurer, file an 
oqrunizutiunal >'latcment with tht• eommittee, and >'Uumit perillllil· dis
dO!IUl'P reports to the Commission, **5(i.3, 5G.5, 5G.G. The Act requires 
only diselosut-e of contributions; it does not establish restrictiona on 
umounts of contributions or on expenditures. Any person who willfully 
violates any provision of the chapter, may be guilty of a serious misde
meanor, §56.16. 

The proposed rule is designed to help enforce the provisions of the 
Campaign Finance Disclosure Act with respect to out-of-state political 
committees which contribute to in-state committees. For instance, a 
Washington-based political action committee can contribute funds to an 
Iowa candidate's committee, even though it has not made appropriate 
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filings and disclosures with the Commission. Where the out-of-state 
committee has not made approp;iate disclosures, the Commission cannot 
cross check the disclosures of the out-of-state committees with those of 
the listed recipients. The proposed rule requires that before an in-state 
committee accepts such funds, it must check with the Campaign Finance 
Disclosure Commission to determine if the out-of-state committee has 
filed appropriately, and if not, the in-state committee may not accept the 
contribution from the out-of-state committee until proper filing is com
pleted. 

The problem has limited dimension since most out-of-state committee 
contributions to Iowa committees are for candidates running for federal 
office. Out-of-state committees who receive or expend more than $1,000 
for federal .candidates and contribute to federal candidate committees 
in Iowa are not subject to the Iowa Campaign Finance Disclosure Act 
but must make full disclosure with the Federal Election Commission in 
Washington, 2 U.S.C. §421 (d). Thus, the proposed rule is aimed only at 
situations where an Iowa committee other than that operating on behalf 
of a federal candidate receives a contribution from an out-of-state com
mittee. Such occurrences are comparatively infrequent since out-of-state 
political committees, while vitally interested in who casts votes on Iowa's 
behalf in the Congress on issues of nationwide significance, are generally 
less interested in influencing elections with only statewide implications. 
Moreover, many of the out-of-state committees who might contribute 
to an Iowa committee also contribute $1,000 to candidates for federal 
office in Iowa and elsewhere and are subject to federal reporting require
ments, 2 U.S.C. §431 (d). Thug, a person interested in learning about the 
organization and sourees of funds of an out-of-state eommittee reported 
to have contributed to an Iowa committee can generally obtain such in
formation from election officials in Washington. 

We do not question the proposition that out-of-state committees who 
contribute to Iowa committees are required to file an organizational state
ment and disclosure reports with the Commission. Nonetheless, even if 
the proposed rule does not expand criminal liability under Chapter 56, 
we do not believe the Commission has acted within the scope of its 
statutory authority in promulgating the proposed rule. 

The Commission purports to have adopted the rule pursuant to §56.13 
of the Code, supra. The purpose of §56.13 is to require a candidate to 
either disavow the actions of a person or political committee campaigning 
on his or her behalf about which he or she has knowledge or be held 
responsible for the actions of the person or committee. Thus, a political 
candidate who knows of a false disclosure made by a person or committee 
acting on his or her behalf must step forward and take corrective action 
or be held responsible. Section 56.13 thereby prevents a candidate from 
escaping criminal liability by arguing that the candidate did not actively 
make the false report. Knowledge alone is sufficient to establish a 
violation. 

The Committee's rule, however, goes well beyond the "washing hands" 
problem. It thrusts upon luwa committees (not candidates) the affirma
tive duty to investigate whether the out-of-state committee has submitted 
a statement of organization and appropriate disclosure forms, and may 
not accept contributions unless it has. The rule does not serve to further 
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the purpose of insuring that a candidate is responsible for actions which 
he or she has knowledge of and fails to disavow. Rather, the rule estab
lishes new committee responsibilities and limits the sources of potential 
contributions. The proposed rule does not seek to implement §56.13, but 
to extend the responsibilities of in-state committees under the Campaign 
Finance Disclosure Act. 

We see no legislative authorization for the Commission to impose addi
tional responsibilities upon in-state committees beyond those specifically 
authorized in the Act. While the Commission may promulgate rules to 
carry out the provisions of the Act, §56.1 0 ( 4), there is no provision 
which places affirmative duties upon in-state committees with respect to 
out-of-state contributions, and no provision which suggests that the 
Commission has the power to limit the sources of funds received by in
state committees. All the Act requires is full, truthlul, and timely disclo
sures by the committees. 

Given the difficulty of discovering violations and invoking the criminal 
sanctions of §56.16 against out-of-state committees, legal requirements 
similar to that outlined in the proposed rule may well be desirable. 
Because of the importance of complete campaign finance disclosures, the 
Department of Justice is prepared to support the legislation needed to 
provide the Commission with the authority to promulgate the proposed 
rule. Whether such a policy judgment should be translated into law, 
however, rests in the sound discretion of the Legislature, not with the 
Commission. 

July 17, 1979 

MUNICIPALITIES: Conflict of Interests - Chapter 71, §§362.5, 372.5, 
400.15, and 403.16, the Code, 1979. Mere familial relationship does not 
create a conflict of interests. (Blumberg to Larsen, State Representa
tive, 7-17-79) #79-7-23 

The Honorable Sonja Larsen, State Representative: We have your 
opinion request of March 21, 1979. Pursuant to your facts, a city council 
member in a city with the commission form of government is the Safety 
Commissioner. His son was appointed to the police department and was 
subsequently promoted to Sergeant. At that time, the Council approved 
the promotion on a 3-2 vote, with the father casting the deciding vote. 
Currently the son is up for promotion to captain. There is concern be
cause the son was not on the top of the promotion list. You ask whether 
this is a violation of Chapter 71, the Code, 1!179. Additionally, we have 
determined from t•onversations with the eity attomey, that the normal 
procedure for promotion is to reeeive reeommendations from the chief 
and other members of the department. In this case that was done, and the 
recommendation was for the son. 

Chapter 71 provides.: 

71.1 Employments prohibited. It shall hereafter be unlawful for any 
person elected or appointed to any public office or position under the 
laws of the state or by virtue of the ordinance of any city in the state, 
to appoint as deputy, clerk, or helper in said office or position to be 
paid from the public funds, any person related by consanguinity or 
affinity, within the third degree, to the person elected, appointed, or 
making said appointment, unless such appointment shall first be approved 
by the officer, board, eouncil, or commission whose duty it is to approve 
the bond of the principal; provided this provision shall not apply il) 
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cases where such person appointed receives compensation at the rate of 
six hundred dollars per year or less, nor shall it apply to persons teach
ing in public schools, nor shall it apply to the employment of elerh of 
members of the general assembly. 

71.2 l'uylltellf Jirohibitcd. No person so unlawfully appointed or em
ployed shall he pa.id or reeeive any eompensation from the puhlk money 
and such appointment shall he null and void and any person or persons 
so paying the same or any part thereof, togetht•J' with his bondsmen, 
shall be liahlt• for any and all nwnt•ys so paid. 

Beeaust• the t•onunission is not appointing his son as "deputy, !'lerk or 
helper," this is not an instanl'e of nepotism prohibited hy ~71.1. 

Although you only asked for an opinion regarding nepotism, we feel 
that a discussion on a possible conflict of interests is necessary to render 
a complete opinion on the issue. Section 362.5 of the Code is the general 
statutory prohibition on conflicts of interest regarding municipal officers 
and employees. That section only concerns financial conflicts. Other con
flict of interests provisions exist throughout Title XV of the Code regard
ing specific situations not applicable here. Sec e.g., §403.16. Case law on 
conflicts of interest also encompasses primarily those of a financial 
nature. See Wilson r. Iowa City, 165 N.W. 2d 813 (Iowa 1969); Town of 
Hm·tley t•. Floetc Lbr. Co., 185 Iowa 861, 171 N.W. 183 ( 1919) ; Peet v. 
Leinbaugl!, 180 Iowa 937, l!i4 N.W. 127 (1917); James 1•. City of Ham
bltrg, 174 Iowa 301, 156 N.W. 394 (1916); Bay v. Davidson, 133 Iowa 
688, 111 N.W. 25 (1907); and, Weitz v. Independent Dist. of Des Moines, 
78 Iowa 37, 42 N.W. 577 (1889). 

In Wilson, however, there was a discussion of conflicts of interests 
extcmlin~ beyond those of a financial nature. That case concerned 
~403.Hi, which prohibited any interest in property included in or pro
posed for urban renewal plans. One of the council members worked for 
an employer that was interested in purchasing some of the urban renewal 
property. His employment was such that he was in a position of influ
ence. Accordingly, the court held that §403.16 was to be interpreted 
that the legislative intent was to prohibit any personal interest on the 
part of public officials in the whole project, even though the statute 
appeared to only deal with financial interests. 

In Note, Conflict of Interests: State Government Employees, 47 Va. L. 
Rev. 1034, 1044 ( 1968) it is stated: 

The two criteria determining a conflict of interest are actions inconsis
tent with the good of the public and derivation of private benefit .... To 
fall within the prohibition this private benefit must generally represent 
a present, personal, and pecuniary interest to the officer. 

An interest which disqualifies an officer must be certain, demonstrable, 
capable of precise proof, pecuniary or proprietary, direct and personal. 
If collateral, remote, or consequential, proof that the interest influenced 
the decision is necessary. See Moody v. Shuffleton, 257 Pac. 564, 566 
(Cal. 1927); Appeal of Yenerall, 165 Pa. Super. 144, 67 A.2d 565, 566 
(1949). 

In the law review article cited above, at page 1048, is the following 
statement: 

The type of "personal" interest which a public official may not have is 
one that the courts have approached from two viewpoints. Some courts 



302 

regard the term as synonymous with pecuniary or financial, while others 
interpret it in the sense of kinship. Generally, more than mere friendship 
or kinship is required, although the relationships of husband, wife and 
minor child are sufficient in most states to create prohibited interest. 

Some courts have held, as is stated in the above quote, that a familial 
relationship is enough to create a conflict of interest. 

In Low v. Town of Madison, 135 Conn. 1, 60 A.2d 774 (1948), it was 
held that a member of town zoning commission could not vote on his 
wife's application for a change of zoning. There, at a special hearing 
before the commission, the husband acted as an agent for his wife in 
presenting facts to the commission, and then assumed his role as com
missioner in voting. Githens v. Butler County, 350 Mo. 295, 165 S.W.2d 
650 (1942), concerned a judge who authorized the sale of property to his 
wife. The court, in holding that a conflict of interests existed, reasoned 
that a husband's duty to support his wife and his entitlement to her 
property rights (dower) were pecuniary in nature. A similar result was 
reached in Haislip v. White, 124 W.Va. 633, 22 S.E.2d 361 (1942). There, 
two school board members voted to hire their wives in other than a 
teaching capacity. The court reasoned that the marital relationships 
t·esulting in common interests in the contracts of each constituted a suffi
cient conflict of interests. In Woodward ·v. City of Wakefield, 236 Mich. 
417,210 N.W. 322 (1926), a city commissioner acted as an agent for his 
wife on a proposed contract before the commission, and then voted in 
favor of the contract. Such acts constituted a conflict of interests. 
Finally, in Rankin v. Board of Education of Egg Harbor Tp., 135 N.J.L. 
299, 51 A.2d 194 (1947), the school board had entered into a contract with 
the sister-in-Jaw of the chairman. Bias were let for the contract and the 
sister-in-law was not the lowest bidder. The proposals were rejected and 
new bids were Jet. Again, she was not the lowest bidder. The board then 
set forth new specifications with which only she could comply and bids 
were again let. This time the board awarded her the contract. The court 
held that a conflict of interests existed in light of the outrageous conduct 
of the hoard. 

In each one of these cases the l'ourts found a pel'uniary interest, either 
direct or indirect, as with the spouses, or eonduet so outrageous, that the 
eontracts were voided. Here, however, we at·e not faced with those types 
of problems. No contract such as was involved in the above cases is 
evident here. The matter is one of promotion from one position to another 
within the department. There is nothing- that we can find in Iowa law 
which holds that more than on<! member of a family cannot work for the 
same governmental body. The statute on nepotism, cfted above, does not 
even prohibit such employment. 

Several cases exist which hold that a familial relationship does not 
create, in and of itself, a conflict. We have so held in previous opinions. 
See 1972 O.A.G. 338 and 1966 O.A.G. 38. 

In Cunningham v. Union High Sehoul Dist. No. "0", 131 Wash. 41, 
228 Pac. 855 (1924), the school board let contracts to sons of two of the 
directors. It was contended that the contracts were void because of an 
interest on the part of the director-fathers. The court found that no 
beneficial interest existed on the part of the fathers merely because the 
contracts were let to their sons. It was held in Cason v. City of Lebanon, 
153 Ind. 567, 55 N.W. 768 (1899), that the mere fact that the city 
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engineer was the father-in-law of a member of a firm with which the 
city had contracted was not sufficient to create a conflict of interest. A 
similar result was reached in Porter 1'. Moure, 200 Ky. 95, 252 S.W. 97 
( 1923), where the secretary of the hoard in question was the brother 
of a successful bidder on a contract with the board. Sc:c also Moudy ·v. 
Shulflcton, 257 Pac. 564 (Cal. 1927), where a member of a board of 
supervisors was the father of the pcr~on eontral·ting with the hoard; and, 
Appeal of Yeuenrll, Ui5 Pa. Super. 144, m A.2d !Hi5 (1!14!1), where the 
daughter of a supervi~or contraeted with the hoard. In /ioun/ of F~'dllclt
tiou of Zaleski School lJist. 1'. J:ou/, 104 Ohio St. 482, 1:15 N.E. 540 
( 1922), a statute prohibited a llll'lllher of the hoard from participating 
in the awarding of a contrat·t to a relative, specifically, father, mother, 
brother or sister. The Court reasoned that the statute c::ould not he ex
tended to prohibit a contract with a wife or child. 

In Lewick v. Glazier, 116 Mich. 493, 74 N. W. 717 (1898), the fact that 
a village trustee was the father of a contractor with the village did not 
create a conflict of interests. It was held in Thompson v. District Board 
of Moorland Tp., 252 Mich. 629, 233 N.W. 439 (1930), that a conflict of 
interests did not exist when the wife of a board member was hired as a 
teacher. Likewise, in Edward E. Gille11 Cu. v. City of Milwaukee, 174 
Wis. 36 _ 2, 183 N.W. 679 (1921), the fact that a city commissioner was 
the father of an individual who was an officer in a company contracting 
with the city did not create a conflict of interests in the absence of any 
evidence of a financial interest in the company by the father. See also, 
City of Valdosta v. HaNis, 156 Ga. 490, 119 S.E. 625 (1923); A1·mstrong 
v. Zoning Board of Appeals, 158 Conn. 158, 257 A.2d 799 (1969). 

What can be gleaned f1·om the majority of these cases is that generally, 
mere familial relationship is insufficient to constitute a conflict of 
interests. Where the Courts have held such conflicts to exist they have 
either found an actual financial or beneficial interest or conduct which 
was outrageous or unjustly favorable to the family member in the award 
of the contract. 

As stated above, the facts in question here are not analogous to those 
cases wherein a conflict of interests was established. It surely cannot be 
said that the father has a financial or beneficial interest in the employ
ment of his adult son. Pursuant to §372.5, a city governed by the com
ulission for111 uf J!l>Vlll'nlllt!lll has its t•uuucil 1nem1Jer~ !'leck"'l to tulmiuiRter 
four out of the five city departments of which public safety is one. 
Section 400.15 provides that in the commission form of government, the 
superintendents of the respective departments shall make all appoint
ments and promotions with the approval of the city council. Thus, the 
superintendent of public safety would make all appointments and pro
motions for the police department. Such is a statutory duty which the 
office holder cannot shirk, nor can anyone else assume that responsibility. 
To hold, under these facts, that a conflict of interests exists which would 
void any such action now and in the future would seve~ely hamper the 
administration of a city and its employees. There may be such facts, as 
indicated in some of the above cases, which would require a court to void 
a similar action. However, under the set of facts here, no such situation 
exists. 
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Accordingly, it is our opinion that a mere familial relationship does not 
create a conflict of interests, and the promotion of the son by the father
council member would be proper. 

July 20, 1979 

INSURANCE BENEFITS FOR GOVERNMENT EMPLOYEES: Counties 
may provide insurance coverage for dependents of employees and such 
coverage is a mandatory subject of the collective bargaining process. 
The limitation on funding of insurance in §509A.3, Code of Iowa, 1979, 
applies only to employees and officers not covered by Chapter 20, 
Public Employment Relations Act, when costs of an insurance plan are 
shared by the employel' and employee. Article XI, §3, Constitution of 
Iowa, Chapter 20, §20.9, Chapter 23, §§24.37, 279.12, 449.9(2), Chapter 
509, Chapter 509A, §§509A.1, 509A.2, 509A.3, 509A.5, 509A.8, 514.16, 
Code of Iowa, 1979, Ch. 1095, Acts of the 65th G. A. (1974). (Hagen to 
Tompkins, Cerro Gordo County Attorney, 7-20-79) #79-7-24 

Mr. Richard Tompkins, Cerro Gordo County Attorney: You asked for 
an opinion of the Attorney General concerning family benefits under 
county employee group insurance programs and whether such benefits 
are a proper subject for negotiation pursuant to the public employer 
collective bargaining law. The specific questions you propound are as 
follows: 

1. Under Chapter 509A, can the board of supervisors of the county 
agree to pay a part or all of the family rate for hospital or other insur
ance benefits or are they restricted to the single rate for the employee? 

2. Under the County Home Rule Amendment of the Constitution of 
Iowa, can the board of supervisors act as a legislative body and determine 
that the family rate for hospital and other insurance benefits may be 
paid by the county? 

3. Is family coverage insurance a proper subject for labor contract 
negotiations? 

4. If family coverage may be provided and is a proper subject for 
labor negotiations, aJre there any restrictions as to how it maY' be 
implemented? 

The substance of the answers to your first three questions was con
tained in a recent decision of the Iowa Supreme Court, Charles City 
Comm. School Dist. vs. P.E.R.B., 275 N.W.2d 766 (Iowa 1979). The 
issue of whether family or dependent health insurance was a proper 
subject for negotiation by Iowa governmental bodies was before the 
Court in that case. The duty of Iowa public employers to enter into 
collective bargaining was created by Chapter 1095, Acts of the 65th 
G. A., 1974, codified as Chapter 20, Code of Iowa (1979). Section 20.9 
provides in part as follows: 

Scope of negotiations. The public employer and the employee organiza
tion shall meet at reasonable times, including meetings reasonably in 
advance of the public employer's budget-making process, to negotiate in 
good faith with respect to wages, hours, vacations, insurance, holidays, 
leaves of absence, shift differentials, overtime compensation, supple
mental pay, seniority, transfer procedures, job classifications, health 
and safety matters, evaluation procedures, procedures for staff reduc
tion, in-service training and other matters mutually agreed upon. [Em
phasis added]. 
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In construing the meaning of the term "insurance" as found in §20.9, 
the Court relied on §279.12, which predated Chapter 20 and concluded 
that health and life insurance are included in the meaning of "insurance" 
in §20.9, 275 N.W.2d at 773. 

The court dealt with health insurance for dependents of public em
ployees as a separate question and decided that "the distinction between 
public employees and their dependents in provision of health insurance 
would be spurious sim·e thl' prat·tit·al l'ffect of dependent coverage is of 
direct a111l immediate benefit for the employee himself." Charles City 
Comm. School TJi11t. 1•. P.E.R.JJ., 111/Jii'R, at 773. 

lnsu1·ance programs for county employees are authorized in Chapter 
509A which provides in §509A.l that "The governmental body of the 
state, county, ... may establish plans for and procure group insurance, 
health or medical service for the employees of the state, county, school 
district or tax-supported institutions." [Emphasis supplied]. Chapter 509, 
entitled Group Insurance, describes and defines group policies which may 
be issued by insurance companies doing business in Iowa and includes 
the following statement: 

Group policies may include dependents of the employee, including the 
spouse. [ Emphaais added]. 

See §§509.1(1) (e); 509.1(4) (e); 509.1(5) (e); and 509.1(6)(e), Code 
of Iowa, 1979. 

Previous opinions issued by the Iowa Attorney General had construed 
the ~rm "employee" in §509A.l narrowly, with the effect that dependent 
coverage had not been allowed. See 1976 O.A.G. 602; 1974 O.A.G. 370. 
The Court in Charles City Comm. Sch. Dist. v. P.E.R.B., supra., at 773 
rejected the construction in those opinions and said "We do not belie'Ve 
§509A.l can restrict the scope of P.E.R.A. [Public Employment Relations 
Act]." 

There are three categories of subjects of bargaining found in §20.9 
according to the Supreme Court and Justice McGivern wrote: 

... we conclude the insurance proposal by the employees that medical 
and health insurance coverage be provided for dependents and family 
members of employees is a mandatory Rllbject ol bargaining 1111dl'l' §20.9. 
[Emphasis added]. 

275 N.W.2d 774. Of course the obligation to negotiate in good faith does 
not compel either party to agree to a proposal or make a concession. See 
§20.9, last sentence, 1st para., Code of Iowa, 1979. 

In question 4 above you inquired as to what, if any, restrictions are 
imposed on implementation of insurance programs for county employees. 
Section 20.9, Code of Iowa, 1979, states that meetings in connection with 
the negotiation process must take place "reasonably in advance of the 
public employer's budget-making process." That section of the collective 
bargaining Act permits the governmental body to include funding re
quirements reached through the negotiation process in its budget allo
cations and estimates. 

The Iowa Constitution limits local spending in §3 of Article XI. The 
principal regulations of the county budgetary process are found in 



306 

Chapter 24, Code of Iowa, 1979. Section 24.37 contains the tax levy 
limitation imposed on county governments, incorporating by reference 
other limitations in other Code sections. Section 444.9 (2) contains the 
limitation on annual tax levies for ordinary revenues which includes 
expenditures for personnel, employees and officers in the various offices, 
and departments of county government. 

Funding of group insurance programs adopted by governmental bodies 
is regulated by Chapter 509A and §514.16. Section 509A.2, Code of Iowa, 
1979, is as follows: 

Sources of funds. The funds for such plans shall be created solely 
fmm the contributions of employees, o1· from contributions wholly o1· in 
part i.Jy the governing body. [Emphasis added]. 

Thus, the cost of insurance pt·ograms may be borne wholly by the 
employee, or wholly hy lh~ g'Dverning- body, or it may he shared hy the 
employet· and employee. The funds for insuram·c plans are under the 
control of the governing body. ~50!1A.5, Code of Iowa, 197!1. The board of 
supervisors administers insurance plans for county government and is 
authorized to "establish rules for the operation thereof." §509A.8, Code 
of Iowa, 1979. If all or part of the cost of an insurance plan is to be 
borne by the employee. §514.16, Code of Iowa, 1979, authorizes deductions 
from the salary or wage of the employe·e. Participation in insurance plans 
is optional for each employee. §509A.4, Code of Iowa, 1979. 

The major ambiguities in the scheme set forth in the various Code 
sections are found in §509A.3 which is as follows: 

Assessment of employees. All employees participating in any such plan 
the fund of which is created under the provisions of section 509A.2 shall 
be assessed and required to pay an amonnl to be fixed by thl' governing 
body not to exceed the two percent which shall be contributed by the 
public body according to the pia 11 adopted, and the amount so assessed 
shall be deducted and retained out of the wages or salaries of such 
employees. 

Any employee may authorize deductions from his wages or salary in 
payment fot· pla 11s authorized in this division in the manner provided in 
section 514.1ti. [Empha:o;is supplied]. 

To the extent that the amount whieh is requircct to fund insurance 
prog'l'ams is no long-L•r "fixed by t lw governing· hody" but is anivcd at 
through collective bargaining, we hclit•vc that ~50!lA.:l does not apply to 
employees covered by Chapter 20, Code of Iowa, I !l7B. [For ctiscussion 
of applicability of §509A.3 to unorganized workers, see he low]. 

School districts in Iowa have not been granted Home Rule as have 
municipalities and counties. School districts continue to be subject to the 
Dillon Rule that officials have only such powers as are expressly con
ferred by statute, or necessarily implied from powers so conferred. 
Men·iarn v. Moody's Executors. 25 Iowa 163, 170 (1868); Valentine v. 
Ind. School Dist. of Casey, 191 Iowa 1100, 183 N.W. 434 (1921). Inas
much as the Iowa Supreme Court reached its decision with respect to 
health insurance benefits for dependents of school district employees, an 
analysis of the applicability of the County Home Rule constitutional 
amendment is unnecessary in response to your questions which relate to 
benefits for employees who are represented by employee organizations 
pursuant to Chapter 20, Code of Iowa, 1979. 
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In summary, eounties may provide insurance coverag-e for dependents 
of county employees and such eoverag·e is a mandated subject for nego
tiation pursuant to Chapter 20, Code of Iowa, 197!!. We are of the 
opinion that the total eost of such insurance benefits and whethe1· the 
county bears the cost or shares the cost with employees are negotiable 
aspects of the bargaining process. 

INSURANCE COVERAGE FOR EMPLOYEES NOT COVERED BY 
CHAPTER 20, CODE OF IOWA, 1979. 

There are many employees of the counties of the state that have not 
become members of an employee organization and therefore are not 
covered by the provisions of Chapter 20, Code of Iowa, 1979. The govern
ance of the terms of employment of unorganized county employees and 
those who are exempt from Chapter 20 is regulated under other sections 
of the Code. The implications of the County Home Rule Amendment are 
relevant to the responsibilities of the counties in relation to unorganized 
and exempt employees and officers. 

This office issued an opinion on April 6, 1979, on the general impact 
of the County Home Rule Amendment. That opinion declared that the 
Home Rule Amendment gives l·ounties immediate authority to handle 
their own affairs. The Home Rule A mendmcnt contains four basic limit
ing conditions. They are: 1) Counties have no power to levy taxes unless 
authorized by statute; 2) In the event the power or authority of a county 
conflicts with that of a municipal corporation within the county, the 
municipality's power and authority prevails within its jurisdiction; 3) 
The Home Rule power exercised by a county cannot be "inconsistent with 
the laws of the General Assembly; 4) Home Rule power can only be 
exercised with respect to local or county affairs. 

Counties are authorized to tax for personnel expenditures and there
fore the first limitation is met. The second limitation is not applicable 
in this situation. There seems to be no problem in connection with the 
third limitation in that Chapter 509A, Code of Iowa, 1979, provides in 
detail for insurance programs for county employees as discussed above. 
Finally, insurance programs for the benefit of county employees are 
well within the parametet·s of local or county affairs. 

Because the Supreme Court in Charles City Comm. School Dist. v. 
l'.E.R.B., 275 N.W.2d 766, 773 (Iowa 1979) held that a distinction be
tween public employees and their dependents in provision of insurance 
"would be spurious" we believe county boards of supervisors may provide 
insurance coverage for dependents of employees and officials who are 
not associated with collective bargaining organizations. 

APPLICABILITY OF §509A.3 

As indicated above, §509A.3, Code of Iowa, 1979, is very unclear. See 
§§509A.2 and 509A.3 above. For example, the language of §509A.3 does 
not reveal of what the two percent is a portion. An opinion issued by this 
office, 1966 O.A.G. 22, 26, interpreted the language of then §365A.3, 
Code of Iowa, 1962, to mean two percent of the individuals employee's 
earnings. 
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The legislative history of Chapter 50\JA, Code of Iowa, 1979, especially 
§§509A.2 and 509A.3, is lengthy and complex.' The entire chapter was 
originally a part of Title XV, entitled City and Town Government and 
applied only to cities having a population of 125,000 or more. In its early 
form, §509A.2 provided for insurance plan costs to be shared by the city 
and the employee and contained two numbered paragraphs. Section 
365A.3, Code of Iowa, 1950, contained the funding limit and contained 
the language in the first paragraph of §509A.3, Code of Iowa, 1979, 
above. The original second section was amended to permit payment of 
health insurance premiums solely by the employee and eventually con
tained three numbered paragraphs. Section three was amended to refer 
to paragraphs one and two in section two which referred to cost-sharing 
arrangements. The entire chapter was shifted twice - first to become a 

section entitled Group Insurance for Government Employees, in Chapter 
509, as §§509.15-26, Code of Iowa (1966) and then to become Chapter 
509A, Code of Iowa (1971). In 1972, the General Assembly revised 
§509A.2 into its present form of a single sentence and §509A.3 was un
changed. The Legislature, in the omnibus corrections chapter in 1975, 
sec Footnote, removed the reference in §509A.3 to the no-longer-num
bered but separate provisions of *50!JA.2, but made no attempt to clarify 
the resulting ambiguity which remained. We believe the legislative history 
of the Chapter and of §§509A.1, 2, and 3 demonstrates that §509A.3 is 
meant to apply ouly when the cost of a plan is shared between employer 
and employee. 

There is an additional ambig-uity in that th~ distinction between a 
"plan" and "plans" is unclear. No definition is provided for those terms 
in Chapter 509A, Code of Iowa, 1979, or in previous codifications cited in 
the footnote or by reference to other Code sections. Throughout the legis
lative history of Chapter 509A, see Foot note above, it has contained 
references to "plan" and "plans". Where both the singular and plural 
of a term are included in the same Code section, see e.g., §509A.3 above, 
the Legislature must have intended a distinction. For example, §509A.5, 
Code of Iowa, 1979, contains "the fund for each plan ... " [Emphasis 
supplied]. 

We conclude that the overall scheme of Chapter 509A, Code of Iowa, 
1979, presumes the possibility of a number of "plans", each of which 
would be subject to the two percent limitation on the contribution by the 
employer and the employee. Thus, in implementation of insurance pro
grams, the effect of the limitations of §509A.3, Code of Iowa, 1979, 
would depend upon how many separate insurance "plans" were procured 
by the governing body. For example, ther·e could be a surgical plan, an 
accident plan, a permanent disability income plan, and so on. Because 
§509A.8, Code of Iowa, 1979, permits governing bodies to promulgate 

'See Ch. 159, §§1-10, Acts, 53rd G.A. (1949); Ch. 365A entitled Group 
Insurance in Certain- Cities, Code of Iowa, 1950; Ch. 185, Acts of the 
57th G.A. (1953); §§365A.1, 2 and 3, Code of Iowa, 1954; 1958 O.A.G. 
32; Ch. 232, Acts of the 60th G.A. (1963), §§509.15 to 506.25, Code of 
Iowa ( 1966) ; Ch. 509A, Code of Iowa (1971) ; Ch. 1088, Acts of the 
64th G.A. (1972); Ch. 509A, Code of Iowa (1973); §§509A.1, 2 and 3, 
Code of Iowa (1975); Ch. 67, Acts of the 66th G.A. (1975); Ch. 509A, 
Code of Iowa (1977) and (1979). 
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rules in connection with insurance plans, we believe what constitutes a 
"plan" could be defined by rule because it is not defined in the statute. 
The County Home Rule Amendment provided further support for the 
express power to make rules. 

In summary, we construe ~50iJA.:l to apply ouly to eircum~tances in 
which the cost of a "plan" is shared. Where costs are shared, the per
centage limitation of ~50iJA.:{, Code of Iowa, l!J7!l, applies to "each plan" 
of insurance as defined and proeured by the governing body. 

Finally, we believe the Legislature tould provide more guidance than 
presently exists in Chapter 509A and Chapter 20 as to its intentions con
cerning limitations on expenditures by govemmental bodies for insurance 
programs for employees. 

July 20, 1979 
SALE OF SCHOOLHOUSE: Use of funds derived from sale of realty by 

school district to city within its jurisdiction. §§23.2, 23.18, 278.1(2), 
278.2, 297.7, 297.22, 297.22(4), 297.25, 297.41, Code of Iowa, 1979. Sec
tions 278.1(2) and 297.41 authorize separate methods by which school 
districts may dispose of property and allocate funds derived from 
disposition of property. (Hagen to Schnekloth, State Representative, 
7-20-79) #79-7-25 
Honorable Hugo Schnekloth, State Representative: You have asked 

for an opinion of the Attorney General concerning the meaning of stat
utes relating to the sale of property by a school district to a city within 
its jurisdiction. The factual situation which gave rise to your inquiry is 
summarized as follows: 

Arrangements have been made by the Clinton Community School D-is
trict to sell the Baldwin School which it owns to the City of Clinton 
pursuant to the provisions of §297.22, Code of Iowa, 1979. The City of 
Clinton is purchasing the property under the Community Development 
Block Grant Program as a site for a future elderly housing facility. The 
property to be transferred is located within the jurisdiction of both the 
school district and the city. 

Because of the language of §278.1 (2) and §279.41, Code of Iowa, 1979, 
you ask the following questions: 

1. What kinds of sales of schoolhouses and schoolhouse sites does 
§279.41, Code of Iowa, 1979 except from voter authorization under §278.1 
(2)? Does §279.41 apply only to acquisitions by another public body 
through eminent domain proceedings or substitutes therefor? 

l:l. Does sale of the property to the City of Clinton under the facts 
outlined above constitute a sale or other disposition within the scope of 
§279.41, Code of Iowa, 1979 or is a vote authorizing the sale required 
under §278.1 (2), Code of Iowa, 1979? 

The sale is being accomplished pursuant to §297.22 ( 4), Fourth Un
numbered Paragraph, Code of Iowa, 1979, which provides in pertinent 
part as follows: 

The board of directors of any school corporation may sell, lease, ex
change, give or grant and accept any interest in real property to, with or 
from any county, municipal corporation, school district or township if 
the real property is within the jurisdiction of both the grantor and 
g1·antee. The provisions of sections 297.15 to 297.20, sections 297.23 and 
297.24, and the property value limitations and appraisal requirements 
of this section shall not apply to any such transaction between the afore
said local units of government. [Emphasis supplied]. 

It is our view that the transaction described in your letter and sum
marized above certainly falls within that Code section. 



310 

You suggested the possibility of a conflict between the terms of §278.1 
(2) and §279.41, Code of Iowa, 1979. We do not believe a conflict between 
the two Code sections exists. Rather, they authorize separate methods 
for disposition of realty and separate decisional processes with respect 
to the use of the funds received therefrom. Section 279.41, Code of Iowa, 
1979, provides as follows: 

Schoolhouses and sites sold-funds. Any fund received from the con
demnation, sale, or other disposition for public purposes of schoolhouses, 
school sites or both schoolhouses and school sites may be deposited in the 
schoolhouse fund and may without a vote of the electorate be used for 
the purchase of school sites or the erection or repair of schoolhouses 
or both as ordered by the board of directors of such school district, pro
vided, however, that the board shall comply with section 297.7. [Emphasis 
supplied]. 

In response to your first question, part one and two, we believe that 
§279.41, Code of Iowa, 1979 applies to acquisitions by a school district 
through the use of eminent domain procedures but it also applies to sales 
such as those authorized by §297.22 ( 4), paragraph 4, as set forth above. 
According to §279.41, the governmental unit acquiring property from the 
school district must use it for a "public purpose", but we know of no 
provision in Iowa law authorizing governmental units to acquire property 
for other than public purpose or benefit. The essential requirement of 
§279.41 is that funds received from a transaction such as that in Clinton 
"may without a vote of the electorate be used for the purchase of school 
sites or the erection or repair of a schoolhouse or both ... " 

Chapter 278, Code of Iowa, 1979, entitled Powers of Electors, provides 
in §278.1 (2) that the voters of the district at the regular (school) elec
tion shall have power to: 

Direct the sale, lease, or other disposition of any schoolhouse or site or 
other property belonging to the corporation, and the application to be 
made of the proceeds thereof, provided, however, that nothing herein 
shall be construed to prevent the sale, lease, exchange, gift or grant and 
acceptance of any interest in real or other property by the board of 
directors without an el4lction to the extent authorized in section !97.1!1. 
[Emphasis supplied]. 

As we understand that section, it is a much broader and more flexible 
power which resides in the electors of the school district than that held 
by the board ·of directors. The policy behind the distinction is the 
fundamental democratic principle that the electors are entitled to hold 
more power. The following section, §278.2, Code of Iowa, 1979, permits 
the board to submit questions to the voters in its own discretion and 
requires submission of questions upon petition by a requisite number of 
voters. The power held by the board of directors pursuant to §279.22 and 
§279.41 is much more restricted. There is no relevant legislative history 
or judicial authority but as we read the language of §§278.1 and 278.2, 
Code of Iowa, 1979, the voters could authorize the expenditure of funds 
derived from disposition of school property for an11 school purpose auth
orized by law and not just for school site or schoolhouse purposes. Thus, 
in a period of declining enrollments and school closings, the voters 
could decide to sell school property and allocate the funds to the operation 
of the school system. 

We find statutory support for our view that separate methods exist 
for disposition of school property and for the use of funds derived there
from in §297.25, Code of Iowa, 1979, which provides as follows: 
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Rule of construction. Sections 297.22 to 297.24, inclusive, shall be co·II
Btrued as independent of the power vesU!d in the elector11 by section 278.1, 
and as additional thereto. [Emphasis supplied). 

Finally, we take noU! that it is only section one of §297.7, Code of Iowa, 
1979, that applies to the transaction described in your inquiry. That 
section requires bidding procedures and hearings on contracts to spend in 
excess of $5,000 pursuant to §23.2 and §23.18, Code of Iowa, 1979, and 
consultation with the Department of Public Instruction's building con
sultant. 

In summary, it is our opinion that the answers to your questions are as 
follows: 

'1. Section 279.41, Code of Iowa, 1979, permits sale of school district 
realty to other governmental units within its jurisdiction pursuant to 
§297.22 and the funds derived from such a sale are allocated to the 
district's schoolhouse fund. 

2. Unless the school district board contemplates use of the funds 
derived from the transaction for purposes other than those authorized 
to be financed by the schoolhouse fund, a vote is not required. 

July 23, 1979 

COURTS: Records, preservation and destl'uction thereof. §§255.1, 255.4, 
606.22, Code of Iowa, 1979. Section 255.4 of the Code provides that the 
records maintained by the clerk of court, pursuant to Chapter 255 of 
the Code, may be destroyed by the clerk of court, pursuant to Chapter 
255 of the Code, may be destroyed by the clerk of court, after five 
years, without reproduction of those records by the clerk of court. 
(Heintz to Frisk, Harrison County Attorney, 7-23-79) #79-7-26(1.) 

July 23, 1979 

COUNTIES AND COUNTY OFFICERS: A county board of supervisors 
may sell the county farm which is no lon!J'!r needed, invest the pro
ceeds, and allocate the interest or earnings from such investment to the 
county Institutions and Poor Funds. Article III [Section 39A), Iowa 
Constitution; §§24.22, 252.31, 252.35, 252.43, Chapter 253, §§331.18, 
332.3(6), 332.3(13), 444.12, 452.10, 453.1, 453.7, Code of Iowa, 1979. 
(Hyde to Schwengela, State Senator, 7-23-79) #79-7-27 

Honorable Fon·est V. Schwengels, State Senator: You have requested 
an opinion of this office as to whether a county board of supervisors 
can sell the county farm, which is no longer needed, invest the principle 
in a long-term program to be used for future construction, and pay the 
interest into the county Institution and Poor Funds. 

County boards of supervisors are empowered by §332.3 ( 13), Code of 
Iowa, 1979, "[w)hen any real estate, buildings, or other property are no 
longer needed for the purposes for which the same were acquired by the 
county, to convert the same to other county purposes or to sell or lease 
the same ... ". Prior to the enactment of this section in 1924, as §5130.13, 
Code of Iowa, 1924, there was no express statutory authority for a board 
of supervisors to sell any property without approval by the electorate. 
Early opinions of this office interpreted this lack of authority to pre
clude the sale of county property, including the county farm, even where 
the purpose of the sale was to acquire other property to be used in the 
same manner, or where county farm land was desired for schoolhouse 
purposes. 1912 O.A.G. 797; 1918 O.A.G. 452. 
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Section 5130.13 authorized sale of county property "at a fair valua
tion." In 1974, the amendment of now ~332.3 (13). Code of Iowa, 1979, 
deleted the "fair valuation" limitation and imposed requirements of sale 
at public auction after specified notice, or then by sealed bid. Thus, 
express statutory authority exists for sale of county property, such as the 
county farm, when the sale is approved by a majority of the whole board 
of supervisors, §331.18, and carried out in the manner prescribed by 
§332.3(13). 

With the 1978 adoption of the County Home Rule Amendment, Article 
III [Section 39A] of the Iowa Constitution, however, counties need no 
longer seek express statutory authority for each exercise of govern
mental power in the determination of local affairs, where such exercise 
is not inconsistent with state law. See 1979 O.A.G. (Hagen to Danker 
et al., April6, 1979). Section 332.3(6) grants to the board of supervisors 
the authority to transact all county business unless a contrary provision 
is made. 

There appears to be no statutory prohibition preventing the board of 
supervisors from selling the county farm. Chapter 253, Code of Iowa, 
1979, "County Care Facilities", contains no requirement that a county 
establish or maintain a county care facility or county farm, and provides 
express authority for a county to lease a facility and contract with 
private parties to provide care. Section 253.1, which expressly authorizes 
the county to establish a county farm, is couched in permissive terms: 

The board of supervisors of each county may order the establishment 
of a county care facility in such county whenever it is deemed advis
able ... 

Since the county is not required to maintain a county farm, and there 
is no statutory provision precluding- the sale of a facility already in 
existence and no longer required. tlw hoard of supervisors may decide 
to sell it pursuant to its powers under ~33~.8(13) and County Home Rule. 

Your question indicates furthe1· that the hoard of superviso1·s plans to 
invest the proceeds from the sale of the county farm and pay the income 
into the county Institutions and Poor Funds. Since there is no statutory 
provision directing the board of supervisors to create a specific fund or 
account using the proceeds from the sale of county property, such as the 
county farm, it appears the board should properly direct the sale pro
ceeds into the county general fund.' 

Under the express authority of §§45~.10 and 453.1, the county treasurer 
is required to invest any public funds not currently needed for operating 
expenses in time certificates of deposits in certain approved banks or in 
notes or other evidences of indebtedness which are obligations of or 
guaranteed by the federal government. The statutory provisions limit 
only where public funds can be invested, and place no restrictions on the 
amount to be invested or the terms thereof. 

' Pursuant to its powers under County Home Rule, the board of super
visors could create a specific fund, earmarking the sale proceeds for a 
specific purpose, i.e., future construction of another county facility. 
Records for such fund must be kept separate, see §§334.8 and 445.59, 
and the interest earned from investment would be credited to the specific 
fund, §453. 7, and would not be available for other purposes. 
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Section 453.7 provides that interest or earnings on investments and 
time deposits made in accordance with the provisions of §§452.10 and 
453.1 shall be credited to the general fund of the governmental body 
making the investment or deposit. Funds from the county general fund 
are then available for payment into specific county funds, as authorized 
by §24.22, such as the Institutions Fund and the Poor Fund. 

The authority of the county board of supervisors to invest, pay, trans
fer and designate county funds is a local affair within the powers con
ferred by the County Home Rule Amendment. Further, the specific Code 
sections which establish the Institutions and Poor Funds for a county 
authorize payment into these funds from the rounty general fund. 
Section 444.12, whieh neates funding· by tax levy for the Institutions 
Fund, states in part: 

Should any county fail to levy a tax sufficient to meet the expenses 
which the county is required to pay, or which the board of supervisors 
chooses to pay, from the county mental health and institutions funds 
pursuant to this section, the deficiency shall be met by transfer of the 
funds from the county general fund to the county mental health and 
institutions fund. 

~ections 252.31 and 252.35 designate funds for relief of the poor to be 
p:f-id out of the county treasury. Section 252.43 indicates that: 

[t] he expense of supporting the poor shall be paid out of the county 
treasury in the same manner as other disbursements for county pur
poses ... ' 

The county general fund is the only fund from which payments desig
nated to come from the "county treasury" may he allowed. 1940 O.A.G. 
4li. Pm·suant to its specific authority enumerated above and county home 
rule power, the county board of supervisors may allocate investment in
come from the county general fund into the Institutions and Poor Funds. 

In conclusion, it is our opinion that there is constitutional and statu
tory authority for the county board of supervisors to sell a county farm 
which is no longer needed. The sale must be conducted under the pro
cedure set down in §332.3 (13). The proC€·eds of such a sale may be paid 
into the county general fund and invested. The interest or income earned 
from investment will be paid into th2 county general fund, and may be 
allocated to the county Institutions and Poor Funds. 

' A board of supervisors is authorized to levy a poor tax in case the 
ordinary revenue of the county is insufficient for support of the poor, 
§252.43, and there are limitations on transfer of funds to the poor fund 
once that levy has been made. Se11 ~24.22. Where payments into the poor 
fund are annually allocated by the board of supervisors from ordinary 
county revenue, there would be no "transfer" from any other fund and 
this limitation would not apply. 
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July 25, 1979 

STATE OFFICERS AND DEPARTMENTS: Compatibility of offices 
§§29C.9 and 29C.10, The Code, 1979. The positions of Chief of Police 
and Coordinator of the joint city-county disaster services and emer
gency planning administration are compatible. (Blumberl'(" to Bruhn, 
Acting Director, Office of Disaster Services, 7-25-79) #79-7-28 (L) 

July 25, 1979 

STATE OFFICERS AND EMPLOYEES: Airline discount coupon owner
ship. §8.13 ( 2), Iowa Code ( 1979). Where the State pays for the airline 
travel of its officers or employees, including legislators, discount cou
pons received by the officer or employee from the airline as a result 
of the travel are the property of the State. (Haskins to Halvorsen, 
State Representative, 7-25-79) #79-7-29 (L) 

July 26, 1979 
MOTOR VEHICLES: Exceeding speed limits - authorized emergency 

vehicles. Sections 321.230, 321.1(26), 321.231, 321.285, Code of Iowa 
(1979). A police officer responding to an emergency call may lawfully 
exceed the speed limit only when making use of an approved audible 
or visual signaling device. (Miller to Jochum, State Representative, 
7-26-79) #79-7-30 (L) 

July 27, 1979 

STATE OFFICERS AND DEPARTMENTS: Audiologists - §§147.151, 
154A.1 and 154A.19, The Code 1979. Licensed audiologists cannot dis
pense hearing aids without the additional license to dispense hearing 
aids required by Chapter 154A. They may, however, determine the 
need for and the use of hearing aids, and may loan them without 
remuneration. (Mueller to Ver Hoef, Chairperson, Board of Speech 
Pathology and Audiology, 7-27-79) #79-7-31 (L) 

August 2, 1979 

t:ONSTITUTlON AL LAW: General Assembly; State Representative, 
Qualification for Office; Residence Requirement; Vacancy in Office; 
Art. III, §4, Const. of Iowa; §69.2, The Code 1979. When qualifications 
for office are defined and fixed in the constitution, they are not subject 
to legislative alteration, addition, or modification. A state representa
tive who met the minimal constitutional residency requirements under 
Article III, §4 at the time of his or her election is not disqualified 
from office even if the representative changes residence. (Miller to 
Halvorson, State Representative, 8-2-78) #79-8-1 

Honomble Roger A. Halvorson, State Representative: We are in re
ceipt of your July 13th request for an opinion concerning residency 
requirements of elected officials. You note that a recent news article 
indicated that a legislator had purchased a home and was operating a 
business outside his district. This set of circumstances prompted you to 
ask the following questions: 

1. Is there a residency requirement after an elected official has quali
fied for a certain district? 

2. Is the filing of intention such as "Homestead Exemption" an indi
cation of one's intention (of residency)? 

The first question you posed was considered by Attorney General 
Richard Turner in an opinion published in 1974, see 1974 O.A.G. 459. 
The factual situation presented in that opinion is far more extreme than 
those outlined in your opinion request. Representative DeJong had moved 



315 

from Marion County to a home in Des Moines, had registered his car in 
Polk County, and was registered to vote in Polk County. In addition, 
De Jong had filed an affidavit of candidacy for State Senator from a 
district comprising a part of Polk County. The opinion noted that since 
there was no question that Representative De Jong officially resided in 
Polk, the issue was squarely joined as to whether moving his residence 
from one representative district to another is constructive resignation 
which creates a vacancy in office. See 1974 O.A.G. at 460. 

The opinion analyzes the relationship between constitutional and statu
tory provisions relating to public offices. Article Ill, Section IV, Consti
tution of Iowa, provides: 

No person shall be a member of the House of Representatives who 
shall not have attained the age of twenty-one years, be a citizen of the 
United States, and shall have been an inhabitant of this state one year 
next preceding his election, and at any time of his election shall have 
had an actual residence of sixty days in the county, or district he may 
have been chosen to represent. 

In addition to these express constitutional requirements, however, Sec
tion 69.2, The Code 1979, states: 

What constitutes vacancy. Every civil office shall be vacant upon the 
happening of either of the following events: 

(3) The incumbent ceasing to be a resident of the state, district, 
county, township, city, town, or ward by or for which he was elected ... 

Thus, while the Constitution only requires that a state representative be 
a resident of the state for one year and an actual resident of the district 
to which he is elected for sixty days, §69.2, if applicable, additionally 
provides that the incumbent must continue to be a resident of the district 
or tht• offit't' is auloutalintlly \'llt'alt'd. Tht• lq,:-al qut•stion raised in the 
1!17·1 opinion \\'ax wht'lht·r the lt·g·islalurt• t'uttld itHpost• additional qualiri
l':tl ion:-; upon slalt• n•pn•st•ntalin•s hy statute he yond those t•stuhlishctl in 
the Constitution of Iowa. 

The lengthy 1974 opiniou overturned two previous cryptic Attorney 
General's opinions, 1906 O.A.G. 355 and 1!!64 O.A.G., and concluded that 
additional qualifications for state representatives beyond those outlined 
in Article Ill, §4 could not be imposed by statute. Thus, the Attorney 
General held that the terms of Section 69.2 did not apply to state repre
sentatives o1· to any other office where qualifications were constitution
ally prescribed. We have reviewed the conclusion of the 1974 opinion and 
find ample support for it in analogous federal law, state court decisions, 
and in Iowa's Constitution itself. 

The most celebrated decision dealing with the exclusivity of constitu
tional qualifications to constitutional office is Powell v. McCormack, 396 
U.S. 48li, 89 S.Ct. 1944, 23 L.Ed. 491 (1969). In that case, a committee 
of the U. S. House of Representatives reported to the House that Adam 
Clayton Powell, Jr., though fully qualified to hold office under Art. I, §2 
of the U. S. Constitution, had asserted unwarranted privilege and im
munities from the processes of the courb of New York, had wrongfully 
diverted House funds for the use of others and himself., and had made 
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false reports on expenditures of foreign cunency to a House Committee. 
Based on this report, the full House passed a resolution excluding Powell 
and directing that the Speaker notify the Governor of New York that the 
seat was vacant. After careful examination of constitutional history, 
however, the court concluded that "in judging the qualifications of its 
members, Congress is limited to the standing qualifications prescribed 
in the Constitution," 395 U.S. at 550. The Powell case thus squarely 
stands for the proposition that constitutional qualifications for office are 
exclusive and cannot be altered or added to in any fashion short of 
constitutional amendement.' 

While there are no Iowa cases directly in point, state cases applying 
the Powell principle to qualifications of state constitutional officers are 
legion. As was stated in thP recent case of Labor's Edttcational and l'olit
ical Club-Iudcpe11dcnt 1'. /)allt'orth, 5G1 S.W.2d 339 (Mo. 1977): 

It is quite generally considered that where the Constitution lays down 
specific eligibility requirements for a particular constitutional office the 
constitutional specification in that regard is exclusive, and the legislature 
(except where expressly authorized to do so) has no power to require 
additional or different qualifications for such constitutional office. 

Similar language may he found in numerous other cases. See Lucas v. 
Woodward, 243 S.E.2d 28, 31 240 Ga. 770 ( 1978). Flegal 1•. Dixon, 372 
:\2d 406, 407 (Pa. 1977), Lww 1'. /Jla11ton, 478 S.W.2d 76, certified 
question answered and conformed to, 47!i S.W.2d 384 (Tex. 1972), Opin
ion of the Justices, 290 A2d !i45, !i4!i (Del. Supr. 1972), Cusack v. How
lett, 254 N.E.2d 506, 511. 44 Ill. 2d 23:l (1969), Nichols 1•. State ex rei. 
Bolon, 177 So. 2d 467, 4G9 (Fla. 1965). Sec also cases cited in 34 A.L.R. 
2d 155, §6. 

Most of the above cases deal with judieial or county officers. However, 
the principle enunciated in these cases is plainly broad enough to cover 
legislators and has been so applied. For instance, in People v. Election 
Co111111is.~ioners, 77 N.F:. :l21 ( 1fl06), 221 Ill. !l, the eourt struck down a 
statu!~· whidt providt•d that only onl' eandidate for St'llate eould he 
tumtinutl•d from caeh politil·al party in any county within the district. 
'fhe court noted that the only eon:,;titutional requirement, as to residenee, 
was that candidates reside for two years within a senatorial district. 
The court at 77 N.E. 324 observed: 

The act adds a new qualification and imposes a new restriction upon 
the candidates and the voters, by requiring that the candidates shall come 
from particular counties of the district. It is not within the power of the 
legislature to add to the qualifications fixed by the constit~tion, or to 
impose the additional restrictions, and that provision of the act must be 
considered void. 

C.f. Powell v. McCormack, supra. 

In addition to the federal and state case law, the conclusion that 
constitutional qualifications are conclusive is supported by textual analy
sis of the constitutional document. As the 1974 Attorney General's 

-' 'fhe court recognized that l'oll'cll eould he <'.I'J!dled under Art. I, ~5, 
after he was seated, but th-2 House r·.rcll((lcd Powell, i.e., adjudged him 
unqualified to hold office, and refused to allow him to take his seat in 
the first instance. 
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op1mon observes, other provisiOns of the Iowa Constitution expressly 
authorize additional statutory qualifications. For instance, Article V, §18 
provides that the qualifications of judges of the Supreme and District 
Courts of the state are fixed only in part by the Constitution, and that 
candidates for judicial offiee "shall have such other qualifications as 
may he described by law." Rut Artiele Ill, §4 contains no such language. 
It is signifieant that the Constitution in Artil'ie V expressly authorizes 
statutory additions to qualifieations, hut does not do so under Article 
III, §4. 

Given the overwhelming judicial consensus and the language of other 
Iowa constitutional provisions expressly allowing for additional statutory 
requirements, we eonclude that an Iowa court would hold that there can 
be no additional resid·ency requirements for a state representative beyond 
those expressly stated in Artiele IV, ~4 of the Iowa Constitution. Because 
we find no residency requirement beyond Artielc III, §4, ownership of a 
home outside the legislator's district, even if a homestead exemption claim 
were filed on it, would have no effect upon the legislator's qualification 
for office. 

.\ UJ.(Ust :1, I !17!1 

STATE OFFiCERS ANU DEPAHTMENTS: Commission on the Aging. 
42 U.S.C. §3001 et. seq.; 42 U.S.C. ~§3025(a) (1) (C) and 3026(a); 45 
CFR §§1321.13(a)(7), 1321.34, and 1:l21.51(a); §§25A.2(a) and 2498.4 
(2), 1979 Code of Iowa; §§20-1.2(2) (c), 20-1.2(2) (e), 20-1.2(2) (i), 
20-1.2(2) (j), and 20-1.8(3), Iowa Administrative Code; 1978 OAG 
Blumberg to Bowles (February 2); 1979 OAG, McDonald to Bowles 
(April 3). Area agencies on aging arc subject to the direct control 
and supervision of the Commission on the Aging with respect to pro
gram planning and execution of the area plans. The Commission on the 
Aging also exercises indirect supervision of the administration of the 
area agencies through the Commission's role in the planning process, 
and through its evaluation of the execution of the area plans. The 
Commission on the Aging should not attempt to control day-by-day 
administration of the area agencies. Although area agencies on aging 
should not be regarded as "state agencies" per se, the area agencies 
will often be bound by laws prescribing restrictions for state agencies. 
This result occurs by virtue of the fact that the Commission on the 
Aging is a "state agency" and must heed laws that bind state agencies 
while it coordinates the activities of the area agencies. (McDonald to 
Bowles, Iowa Commission on the Aging, 8-3-79) #79-8-2 (L) 

_\ugu;.t 3, I !17!1 

l'lUMINAL LAW, TRESPASS, CONSERVATION: Section 716.7, Code of 
Iowa (1979). An individual has implied permission to enter private 
property under §716.7(2) (a) when he or she can reasonably infer from 
the owner's conduct that the owner has no objection to the individual's 
entry upon the property. If the alleged trespasser does not enter for 
one of the proscribed purposes under §716.7, there is no violation of 
§716.7 until he or she refuses to leave after being requested to do so. 
No-trespassing signs are sufficient under §716.7(2) (b) when the alleged 
trespasser is actually aware of the signs. "[A]nything animate or in
animate" as used in §716.7(2) (d) can refer to property belonging to 
the trespasser, the owner of the land, or to a third party. An individual 
may enter private property to retrieve his or her dog. Also, an indi
vidual may enter private property to retrieve wild game which he or 
she has mortally wounded or maimed if it inadvertently falls over the 
property line. (Cleland to Brabham, Conservation Commission, 8-3-79) 
#79-8-3 

William C. Brabham, Acting Directut·, Conse1·vatiun Commission: This 
letter is in response to your request for an Attorney General's opinion 
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with regard to §716.7, Code of Iowa (1979). Specifically, you pose the 
following questions for our consideration: 

1. What constitutes "implied consent" to enter upon or in property 
under §716.7(2) (a), Code of Iowa (1979)? 

2. If an individual enters unposted private property without permis
sion, is he in violation at that time, or is he in violation only after refus
ing to leave when requested? 

3. If private property is po~ted against trespass and an individual 
enters without permission, is the posting sufficient notice so that he can 
be charged with trespass? 

4. What would be considered adequate posting? 

5. Does the phrase "anything animate or inanimate" as used in §716.7 
(2) (d), Code of Iowa (1979), refer only to property of the owner or does 
it also include game which is property of the State? 

6. Does §716.7(3), Code of Iowa (1979), include the retrieval of a 
dog or game which inadvertently falls over a property line? 

In response to your first question, Section 71f..7(2) (a) sets forth one 
manner in which a person can commit the crime of trespass. As defined 
in this section, trespass does not include entry upon or in property when 
any one of the following is true: (1) the entry was justified, (2) the 
entry was made with the "implied ... permission of the owner ... ;" or 
(3) the entry was made with the "actual permission of the owner .... " 
Thus, §716.7(2) (a) expressly provides that permission to enter upon 
property may he either "implied" or "actual." 

Section 4.1(2), Code of Iowa (l!li!J) provides that "[w]ords and 
phrases ~hall be construed according to the context and the approved 
usage of the language; hut technical words and phrases, and such others 
as may have acquired a peculiar and appropriate meaning in law, shall be 
construed according to such meaning." Thus, statutory language is con
strued according to its normal meaning except when that language has 
acquired a peculiar and appropriate meaning in law. The word "implied" 
is defined as follows in Black's Lan· Dictionary 888 (Rev. 4th ed. 1968): 

"This word is used in law as contrasted with 'express;' i.e., where the 
intention in regard to the subject -matter is not manifested by explicit 
and direct words, but is gathered by implication or necessary deduction 
from the circumstances, the general language, or the conduct of the 
parties." 

Then•fon•, in our opinion. the word "i1uplied" as used in §7Ui.7(2) (a) 
refPrs to those situations wherl' the "owner, lessee, m· pen;on in lawful 
possession" of the propl'rty does, or fails to do, something not amounting 
to explieit or direct p·ermission from whieh the person who enters upon 
the property ean reasonably infn that he or she has permission to·do so. 
Thus, whether a person charged with trespass had implied permission 
to enter upon the property is normally a factual question to be deter
mined on a case-by-case basis. The following language in Watson v. Dilts, 
124 Iowa 344, 100 N.W. 50,51 (1904), is illustrative: 

"That a broader and lodger may have an implied license to receive 
friends upon the premises for proper purposes, and to have a physician 
enter in case of illness, we do not doubt. But there can be no implied 
right to enter for immoral purposes, and, if the entry of the appellee 
was in fact for such pm·pose, it would constitute a trespass, if without 
the consent of the owner; but, on the other hand, if he went to the house 
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for the sole purpose of treating the teacher in a strictly professional 
capacity, he ought not to be held a trespasser .... fl]f he went to the 
upper room for the purpose of having sexual intercourse with the teacher, 
her act in admitting him and his entry were both without license, and 
he was a trespasser. An implied lic.znse to enter the premises of another 
contemplates an entry only in the usual way, and at a reasonable time. 
An entry at midnight for the sole purpose of paying a social visit is 
hardly the proper thing in rural communities. 

Another example is found in CollllltUitwealth 1'. Richardson, Mass. 
, 48 N.E.2d ti78 (1943). In this rase, the defendants, Jehovah's Wit

nesses, were convicted of niminal trespass for entering an apartment 
house. The apartment hou:,;e was constructed with a vestibule with bells 
connected to the individual apartments. The court held, inter alia, that in 
"supplying the means of seeking access to the tenants by way of the 
hells which could be rung in the vestibule, an implied license was granted 
to the defendants and all others engaged in lawful pursuits to make use 
of them for the purpose of seeking an interview with the tenants." 48 
N.E.2d at 682. 

The following hypothetical situation may help to clarify the "implied 
permission" concept. Suppose that on a certain country road all the 
farms except one along the road are posted against trespassing. In 
addition, suppose that the alleged trespasser has seen other people hunt
ing on this particular farm. It is our opinion that under these circum
stances, the alleged trespasser does not have implied permission to hunt 
on this farm. It is simply not reasonable for the alleged trespasser to 
assume that he or she has permission to hunt on the farm from the fact 
that other people hunt on the farm. The other hunters could be friends 
or relatives of the owner, or the owner himself. In addition, the owner 
or lessee could have given the other hunters express permission to hunt. 
Moreover, there is nothing in this situation that gives the alleged tres
passer a reasonable basis to believe that the· owner even knows that 
the other hunters are on his property. As for the absence of a no-tres
passing sign, since the owner is under no legal obligation to post his 
property to keep hunters off his or her property, it is not reasonable to 
beileve that the absence of a no-trespassing sign gives the alleged tres
passer implied permission to hunt on the property. Section 716.7(2) (a), 
Code of Iowa ( 1979). In short, under the definition of "implied permis
sion," as set forth above, the failure of the owner to post his property 
against trespass is of no consequence since the Jaw does not require 
posting to prevent unauthorized hunting on private property. The law 
provides that entry without permission with the intent to remove some
thing from the property is trespass. Section 716.7 (2) (a), Code of Iowa 
( 1979). Therefore, notwithstanding the fact that other owners in the 
area have posted their property, no reasonable inference can be made 
in this situation from the owner's failure to post his property against 
trespassing. 

There are some situations in which, in our opmwn, a hunter could 
reasonably believe that he or she had implied permission to hunt on a 
particular farm. For example, suppose that a person has hunted on a 
particular farm for five years, and that when the individual first started 
hunting on this farm he or she always got the owner's express permission 
to hunt on the farm. However, during the past year, the hunter has 
hunted on the farm without asking the owner for permission. During 
this period, the owner saw the hunter several times while the hunter 
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was hunting on the farm and the owner has never said anything to the 
hunter about being on the farm. In this situation, it is reasonable for 
the hunter to believe that he or she has implied permission to hunt on 
the farm. 

A hunter might also reasonably believe that he or she has implied 
permission to hunt on a particular farm in the following situation. 
Two hunters stop at a particular farm to get permission to hunt on the 
farm. However, only one of the hunters talks to the owner about hunting. 
This hunter specifically asks the owner whether he or she can hunt on 
the farm, but the owner clearly knows that the hunter who asks him 
for permission to hunt is not alone. The owner gives the hunter permis
sion, but fails to say anything about the other person. In our opinion, 
as long as the owner knows that the two hunters are together, the other 
hunter, i.e., the one who did not obtain actual permission to hunt, has 
implied permission to hunt on the farm. 

The "implied permission" eoJH'ept also appears in §7Ui.7(d). The pre
eeding diseussion of the term "implied permission" also applies to §71G.7 
(d). Set• Sedion 70~.1. CodP of Iowa (1!!7!1). 

You•· seeond question revolves around the issue of witl'll the trespass 
violation oceurs. If the person who enters unposted property has not been 
"notified or requested to abstain from entering," there is no violation of 
§716.7 unless that person falls within either §716.7(2) (a), (c), or (d). 
Section 716.7(2) (a) requires that the person intend to "commit a public 
offense or to use, remove therefrom, alter, damage, harass, or place 
thereon or therein anything animate or inanimate." Section 716.7 (2) (c) 
requires that the person enter for the "purpose or with the effect of 
unduly interfering with the lawful use of the property by others." 
Section 716.7(2) (d) requires that the person, while on or in the property, 
wrongfully use, remove thcrefrom, alter, damage, harass, or place thereon 
or therein anything animate or inanimate without permission. Therefore, 
if the would-be trespasser does not fall within any of the three sections 
enumerated above, there is no violation of §716.6 until after he or she 
has been asked to leave and refuses to do so. 

Under §716.7(2) (a), an individual who, without perm1sswn to do so, 
enters upon private property to hunt wild game commits a trespass. 
Logically, a person who hunts wild game intends to shoot or otherwise 
capture his or her prey. Therefore, he or she has the required intent 
under §716.7 (2) (a), i.e., he or she intends to alter something on the 
property or remove something therefrom. However, the allegation that an 
individual entered upon the property to hunt is a factual one which the 
State must prove beyond a reasonable doubt. For example, in State v. 
Ziu, Linn County District Court, No. CRF 4899 (April 24, 1979), the 
defendant was tried and convicted of trespass in magistrate's court. The 
defendant _appealed to the district court and the district court reversed 
the magistrate's decision. The State contended that the defendant and 
his two companions had been hunting without licenses and without per
mission on Robea't Zingula's farm. There was no dispute as· to the fact 
that the defendant had been hunting, but he claimed that he was hunting 
along the roadside, not on Zingula's farm. The defendant also claimed 
that he Cl'Ossed Zingula's farm only to return to his truck. The district 
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court held that the State had not proved that the defendant was on 
Zingula's farm for the purpose of hunting. 

Section 716.7(2) (d) differs from §716.7(2) (a). Under §716.7(2) (a), 
the trespass is committed when the individual enters upon the private 
property with the requisite intent and without permission. Under §716.7 
(2) (d), the alleged trespasser has not committed a trespass until he or 
she does one of the proscribed acts in §716.7(2) (d). For example, in the 
hunting situation, an individual violates §716.7 (2) (a) when he Ol' she 
enters upon private property with the intent to hunt on that property 
without permission. This section does not require that the hunter actu
ally shoot something while on the property. Under §716.7(2) (d), the 
individual need not enter upon the property with the intent to hunt. 
All that is required under §716.7(2) (d) is that the individual do one 
of the proscribed acts in this section while on the property. This would 
include shooting wild game found on the property. (See discussion of 
animate and inanimate things below). 

In response to your third question, §716.7 (2) (b) provides, inter alia, 
that a person is guilty of trespass when he or she enters property "after 
being notified ... to abstain from entering .... " Under this section, 
it is the person who enters the property who must be notified, not the 
general public. Absent sufficient justification for the entry, if the posting 
has notified the person not to enter the property, and the person enters 
anyway, there has .been a trespass under §716. 7. Thus, under this set of 
circumstances, there will normally be a factual question as to whether 
the person was aware of the no-trespassing sign. This question must be 
answered on a case-by-case basis depending upon the circumstances of 
each case. For example, if the State can show that there were no-tres
passing signs in a particular area where the accused entered the property, 
the jury could find that the accused had notice not to enter the property 
even though the accused claims not to have seen the signs. 

In response to your fm11·th question, it is not the number o1· size of the 
no-trespassing signs that is important under §716.7(2) (b). (See the 
preceding discussion on your third question.) Of course, the more no
t~;espassing signs and the larger the signs that are posted, the less likely 
the possibility that the alleged trespasser did not see a sign. There is no 
magic number in this situation. Each case must be determined on its own 
facts. 

It should also be noted that there is a difference between a "no-hunt
ing" sign and a "no-trespassing" sign. The former prohibits hunting 
and the latter prohibits trespassing. In other words, the no-hunting sign 
does not prohibit entry for purposes other than hunting. A no-trespassing 
sign prohibits entry for any unjustified purpose. 

In response to your fifth question, the words "anything animate or 
inanimate" as used in §716.7(2) (d) are not specifically modified in the 
statute so as to designate who must be the owner of the "thing.'' There
fore, in our opinion, for the purposes of this section, the question of who 
owns the property is immaterial. Thus, the "animate or inanimate" thing 
could belong to the owner of the property, or to a third party such as 
the State, or even to the accused trespasser. However, if it does belong 
to the accused, §716.7(3) may operate to exempt the accused from the 
operation of §716.7. 
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In response to your sixth question, §716. 7 ( 3) excludes entry for the 
purpose of "retrieving- personal property" from the definition of trespass. 
The retrieval of a dog- or g-ame which inadvertently falls over a property 
line is covered under this section to the extent that they constitute per
sonal property. 

Of course, the person retrieving the property must take the most 
"direct and accessible route to and from the property to· be retrieved, 
[quit] the property as quickly as is possible, and ... not unduly inter
fere with the lawful use of the property." Section 716.7 (3), Code of 
Iowa (1979). 

Section 702.14, Code of Iowa (1979) defines "property" as "anything of 
value, whether publicly or privately owned." This section goes on to 
provide that the term "property" includes both tangible and intangible 
property and real and personal property. Under §4.1 (2), Code of Iowa 
(1979) words and phrases are to be given their normal meaning. "Value" 
is defined in Webster's Third New International Dictionary 2531 (1971) 
as "monetary worth." There are, of course, other definitions provided in 
the dictionary, but this one is the most appropriate considering the 
context in which the word is used in §702.14. See §4.1 (2), Code of Iowa 
(1979). Thus, if a dog has any monetary worth, it is property for 
purposes of §702.14, and hence, personal property for the purposes of 
§716.7. "Property" is specially defined in §716.7 (1) as "any land, dwell
ing, building, conveyance, vehicle, or other temporary or permanent 
structure whether publicly or privately owned." However, this definition 
does not change the result. The obvious purpose of this definition is to 
make it clear what kind of property can be trespassed upon. Therefore, 
the owner of a dog may retrieve his or her dog from private property 
without violating §716.7 so long as the other conditions of §716.7(3) are 
satisfied. 

In our opinion, §351.25, Code of Iowa (1979) is not applicable to 
§716. 7. Section 351.25 provides that unlicensed dogs over six months of 
age are not property. Thus, if this section was applicable to §716. 7 (3), a 
person could not enter private property to •·etrieve his or her dog if that 
dog was unlicens·ed and over six months of age without running the risk 
of being convicted for trespass. The leg-islature provided a definition of 
"property" within the criminal code and that definition should apply 
when that term appears in a niminal statute such as ~7Hi.7. Moreove1·, 

"[s]tatutes defining crimes are to he strictly construed and not to be 
held to include charges plainly without the fai1· scope and intendment of 
the language of the statute, though within its reason and policy, and in 
the event of doubts they are to be resolved in favor of the accused." 

State v. Nelson, 178 N.W.2d 434, 437 (Iowa 1970). 

Wild game is the property of the State. Section 109.2, Code of Iowa 
(1979). Wild game "becomes the subject of private ownership when re
claimed by the art and industry of man." State v. Repp, 104 Iowa 305, 73 
N.W. 829, 829 (1898) (dictum). Thus, game becomes private property 
when it is "reclaimed," and thereafter a person may retrieve it when it 
inadvertently falls over a property line. The issue is when is game 
"reclaimed" for the purposes of considering it private property. In the 
classic case of Pierson v. Post, 3 Caines 175 (N.Y. 1805) (appearing in 
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C. Donahue, Jr., T. Kauper and P. Martin, Property 1 (1974))), it was 
held that a wild animal is not reduced to private property unless the 
claimed owner either actually takes the animal into possession or mortally 
wounds or maims the animal. When an individual has mortally wounded 
or maimed an animal, ownership is conditioned upon continuous pursuit 
of the animal. The rule in Pierson v. Post is consistent with the dictum in 
State v. Repp. A person who has mortally wounded or maimed an animal 
ha~ "reclaimed" that animal for purposes of determining ownership of 
the animal. Thus, in out· opinion, a person who mortally wounds or maims 
a wild animal is entitled under §7lli.7 (:n 'to retrieve that animal from 
private property so Ion~ as that pcr~on satisfies the other requirements 
of the section. 

In stmtmat·y, an individual has implied permission to enter private 
property under §716. 7 ( 2) (a) when he or she can reasonably infer from 
the conduct of the person who has the right to permit entry that that 
person does not object to the individual's entry upon the property. Mere 
entry upon unposted private property does not violate §716.7, Code of 
Iowa ( 1979). If the alleged trespasser does not enter for one of the 
proscribed purposes under §716.7, there is no violation of §716.7 until 
such time as he or she refuses to leave after being requested to do so. 
When private property is posted with no-tt·espassing signs, that posting 
is sufficient under §716.7(2) (b) when the signs actually notify the 
alleged trespasser not to enter the property, i.e., when the alleged tres
passer is aware of the signs. The terms "anything animate or inanimate," 
as used in §716.7(2) (d), Code of Iowa (1979) can refer to the alleged 
trespasser's property, the land owner's property, or property belonging 
to a third party such as the State. An individual may enter private prop
erty to retrieve a dog which strays onto private property. Also, an indi
vidual may enter private property to retrieve wild game which he or she 
has mortally wounded or maimed if it inadvertently falls over the 
property line. 

August 6, 1!17!1 

s'f..\.TE OFI.<'KEHS AND UEPAHTMENTS: "Acting·" Commissioner of 
Social Services. Iowa Const. art. II, §10, art. III, §§24, 31, art. IV, §9; 
The Code 1977, §§8.38, 280.3, 69.10, 217.5; 1977 Iowa Acts, ch. 2, §2 
( 39). The governor has implied authority, derived from the constitu
tional duty to see that the laws are faithfully executed, to designate an 
"acting" state officer during the period in which a search for a perma
nent successor is being conducted. This limited authority may be in
voked only for a reasonable time and may not be employed to avoid 
a statutory requirement that a permanent appointment be made and 
be confirmed by the Senate. An acting state officer is not subject to 
salary limitations framed in terms of de jure officers. (Miller, Schantz 
and Haskins to Bill Hutchins, State Senator, 8-6-79) #79-8-4 

The Honorable Bill Hutchins, State Senator: We have received from 
you the following letter: 

"I'm writing in regard to a question which has been raised several 
times by legislators and also in the press. As I understand, Governor Ray 
appointed Victor Preisser to the position of Commissioner of Social 
Services in December of 1977. Mr. Preisser assumed the duties of the 
"acting" Commissioner of Social Services on January 1, 1978. From this 
time until July 6, 1978, there existed a 28E agreement between the Dept. 
of Transportation and the Dept. of Social Services. Under this agreement 
Mr. Preisser was officially on loan from DOT to DSS. DSS in turn 



324 

reimbursed DOT the cost of Mr. Preisser's salary. On July 6, l!J78, the 
agreement terminated, yet Mr. Preisser has continued at DSS under the 
title 'acting' Commissioner until the present time. According to my in
formation, as of October 11, 1978, Mr. Preisser was receiving a salary 
of $42,500 while the maximum salary set for the Commissioner of Social 
Services by the legislature is $37,400. I believe this situation raises 
several questions. 

"1) Is there a legal basis for the establishment of a position of 
'acting' Commissioner of Social Services when in fact the position of 
Commissioner has been vacant for over one year. According to the 
Secretary of the Senate's office, no appointment has ever been reported. 
Further, does the fact that Mr. Preisser was not confirmed during the 
first session of the 67th General Assembly violate the appointment 
process stated in Chapter 217.6 [sic] of the Code. 

"2) Under what authority is Mr. Preisser receiving a salary $5,100 
over that set by the Legislature. Chapter 7.16 of the Iowa Code appears 
to authorize the person appointed by the Governor to receive a salary 
lesser than that provided by the appropriation bill but no mention is 
made of the ability to receive a greater salary. One other section which 
might apply is Chapter 8.38 of the Code and also sections 24 and 31 of 
Article III of the Constitution of Iowa. 

I would ask you to review these sections I have mentioned and any 
other constitutional or statutory authority pertinent to the question 
raised and issue your legal opinion."' 

I. 

Your request raises difficult questions of first impression concerning 
the appointment of state officers in Iowa. At the outset it should be 
noted that the Iowa Constitution, unlike that of some states, does not 
provide detailed procedures for the appointment of non-elected state 
officials, it apparently being contemplated that such matters would be 
governed by statute. 

\\. ith resped to the office of t•ommissioner of social services, §217 .5, 
The Code 1 !J'i!l, pnlVides as follows: 

There shall be a t"U/IIIIIissiuuer of social services who shall be the chief 
administrative officer for the department of social services. He shall be 
appointed by the gopcnwr with the approval and confirmation of two
thircls uf the senate and shall serve at the pleasure of the governor. The 
governor shall fill a vacancy in this office in the same manner as the 
original appointment. If the vacancy occurs while the general assembly 
is not in session, such appointment shall be reported to the senate within 
thirty days of its convening at its next regular session for confirmation. 
Such commissioner shall be selected primarily for his administrative 
ability. 

He shall not be selected on the basis of his political affiliation and shall 
not engage in political activity while he holds this position. (Emphasis 
added). 

The emphasized portions of this statute unambiguously require 1) the 
appointment of a commissioner; 2) by the governor; 3) with confirma
tion by a two-thirds vote of the senate. A vacancy is to be filled in the 
same manner as an original appointment. The legislature has specifically 

' In certain respects, the questions you posed may have Leen mooted by 
the resignation of Mr. Preisser. However, you have renewed the request, 
noting that the practice of appointing "acting" state officials has not 
been limited to this instance. 
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provided for "interim appointments" (i.e. appointments valid during a 
period the general assembly is not in session) by permitting delayed 
confit·mation.' During that interim period, a person officially appointed 
by the governor as "commis:;ioner" plainly could exercise the full de jure 
powers of the office. 

Under the provisions of §217.5, then, confirmation by the senate of a 
gubernatorial appointment to the office of commissioner is mandatory. 
In our opinion, there is little doubt that the legislature may constitu
tionally require senate confirmation of the appointment to an office 
created by the general assembly. Sec Leek v. Theis. 539 P.2d 304 (Kan. 
1975). 

Nor is the requirement of senate confirmation obviated by the power 
to fill a vacancy granted the governor by Iowa Const. art. IV, §10, which 
provides: 

When any office shall, from any cause, become vacant, and no mode is 
provided by the Constitutiou and laws for .filling such vacancy, the 
Governor shall have power to fill such vacancy, by granting a commis
sion, which shall expire at the end of the next session of the General 
Assembly, or at the next election by the people. (Emphasis added). 

Article IV, §10, empowers the governor to fill a vacancy only when no 
mode for filling the vacancy is provided hy constitution or statute. S(·e 
City of Ncvcrdn 1'. SI<'II/1/WIIS, 244 Iowa 1068, 1073, 59 N.W.2d, 793, 796 
(1953). Het·e, *217.5 provides a mode of filling a vacancy in the office 
of l'Ommissioner and the provisions of art. IV, ~10 do not come into play. 

Because the statutory requirements" for appointment to the office of 
commissioner were not followed in the case of Mr. Preisser, it is clear 
that he was never the de jure commissioner of social services. 

II. 

As your request notes, Mr. Preisser was "at'ting" commissioner of 
social services from January to July, 1978, under a "loan of employee" 
agreement between the Department of Social Services ai1d the Depart
ment of Transportation pursuant to the authority provided by Chapter 
28D, The Code 1977.' Without addressing the question of whether Chap-

' By providing for an "interim" appointment, the legislature has by 
implication indicated that a vacancy in the office should be filled as soon 
as reasonably possible. 

'On July 19, 1978, an oath of office for Victor Preisser relating to the 
office of "Acting Commissioner, Department of Social Services," was 
filed with the Secretary of State. See §§64.23, 69.10, The Code 1977. 
However, we are informed by the Secretary of the Senate that Mr. 
Preisser's name was not forwarded to the Senate for confirmation with
in 30 days of the beginning of the 1979 session. Thus, the mandatory 
provisions of ~217.5 for appointment as "commissioner" were not in
voked. 

Se<·tion 2Hll.:l. Thl• Cod<• 1!177, slated: 
"1. Any department, agen!'y, o•· instrunwntality of th" state, l'ounty, 
dty, munieipality, iand-gTant eollegc, or college or university operated 
hy the state or any local government is authorized to participate in a 
program of interchange of employees with departments, agencies, or 
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ter 28D may be utilized in the context of a state officer, as opposed to an 
employee, we mention this agreement simply to note that, in our opinion, 
the existence of Chapter 28D neither adds to nor detracts from any 
authority the governor may have to appoint an "acting" commissioner of 
social services. 

III. 

We come then to the heart of your request, whether the governor has 
any legal authority to desig·nate a person to serve as "acting commis
sioner" without confirmation by the senate of the person so designated. 

The constitution and statutes of this state contain no express refer
ences to the concept of an "acting" state officer as that term is employed 
in this situation.· In our opinion, however, the governor has implied 
authority on a limited basis to designate an "acting" commissioner of 
social services. 

Article IV, §9, Iowa Constitution, specifying the powers and duties of 
the executive department, provides: "He shall take care that the laws 
are faithfully executed." For the most part, a governor can perform this 
duty only through his or her agents in the various departments of the 
executive branch. As the legislature has frequently recognized, the duty 
to see that the laws are faithfully executed can often be fulfilled only 
if the govemor may insist upon the accountability of the agents who 
implement the legal responsibilities of a department on a day-to-day 
basis. The Department of Social Services, for example, is responsible for 
disbursing annually millions of dollars in transfer payments. An elabor
ate and highly technical body of statutes and reg-ulations determines 
eligibility for such payments. In the absence of a person performing at 
least some of the duties statutmily imposed upon the commissioner of 
social services, there would he no rt•asonahle assurance that these laws 
t•ould be faithfully executed. In addition, we note that in the absence of 
limited authol'ity to appoint an "at·ting" officer, great pt·essut·e would he 
generated to appoint a permanent officer in haste, with the result that 
thorough affit·mative action searches designed to locate the best qualified 
person would be compromised. Thus, at least in the absence of statutory 
provisions providing an alternative mechanism for fulfilling this. consti-

instrumentalities of the federal government, another state or locality, 
or other agencies, municipalities, or instrumentalities of this state as a 
sending or receiving agency. 

2. The period of individual assignment or detail undet· an interchange 
program shall not exceed twenty-four months, except that an employee 
may be assigned for an additional twenty-four-month period upon the 
agreement of the employee and both the sending and receiving agencies. 
No employee shall be assigned or detailed without his expressed consent 
or by using undue coercion to obtain said consent. Details relating to 
any matter covered in this chapter may be the subject of an agreement 
between the sending and receiving agencies. Elected officials shall not 
be assigned from a sending agency nor detailed to a receiving agency." 

"The term "acting" as used in this opinion should be distinguished from 
the term "interim." As previously noted, an interim appointment would 
be made subject to statutory authority and the person appointed would 
exercise the full de jure powers of the office unless and until the senate 
acted to reject the appointment. 
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tutional duty, we believe that the governor has at least some implied 
authority to designate an "acting" commissioner. Accord, Opinion of the 
Justices, 312 A.2d 702 (N.H. 1973). 

IV. 

Although the governor has some authority, implied from his obligation 
to see that the laws are faithfully executed, to appoint "acting" state 
officers, in our view this authority is quite limited in nature. In par
ticular, this authority must be exercised consistently with the governor's 
statutory obligation to make a permanent appointment subject to senate 
confirmation. In short, we believe the governor has authority to make 
appointments of acting officers as "caretakers" only for a period reason
ably necessary to locate a person to be nominated for a permanent 
appointment. Because the implied authority to appoint acting state offi
cers is based on necessity and because a statutory mechanism for provid
ing a permanent appointment is provided, the authority dissipates with 
the necessity, i.e. at the point when a permanent appointment reasonably 
may be made. 

This question ha~ arisen rarely in other jurisdit·tions, but what author
ity exists supports our interpretation. In Opinion ol the Justices, 316 
A.2d 174 (N.H. 1974), the Supreme Court of New Hampshire provided 
an advisory opinion on the question of the length of time available to the 
governor to make an appointment mandated by the legislature. They 
opined that in the absence of a statutory provision specifying a particular 
limitation, the law would imply the limitation of a "reasonable time:" 

The determination of a reasonable time wtihin which that obligation 
shall be fulfilled is to be made by them in the light of the need for 
continuity in the office in question, and the responsibilities of the 
appointing authorities "for the faithful execution of laws" (N.H. Con st. 
pt. II, art. 41) and "for ordering and directing the affairs of the state". 
ld. pt. II, art. 62. 

Since the impasse between the commission and the Governor and Coun
l'il has existed for a period of three months their responsibilities suggest 
that the end of a reasonable time for making an appointment is near at 
hand. Sec No. G810 Opinion of the .Justices, N.H., :ll2 A.2d 702 (December 
7, 1!17:l); RSA 4 ::l. 

:Hfi A.2d at 17li. 

In Statt' t'l' ref. Urotht•rf,ll 1'. Moore, 2:30 S.E.2d G38 (W.Va. 197H), u 
mandamus proceeding brought by citizens and taxpayers to compel the 
governor to fill a vacancy that had existed for nearly two years in the 
office of superintendent of an industrial home for girls, the West Vir
ginia Supreme Court concluded that the vacancy had existed for an 
"unreasonable" length of time and ordered the governor to submit a 
nomination to the next meeting of the senate. 

And, in a somewhat different context, the New York courts have held 
that "provisional" appointments to civil service positions are merely 
"stopgap" measures. Such appointments may not be used to evade the 
merit requirements of the state constitution; nor may an agency use 
successive provisional appointments to circumvent the civil service laws. 
HctiiiiOll 1•. Bartlett, 405 N.Y.S.2d 513 (App. Div. 1978). Sec also, Matter 
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uf Rig,qi 1'. fllcssi11g, 195 N.Y.S.2d 971 (App. Div. 1959), atOf'd, 223 
N.Y.S.2d H71 ( l!Hil ). 

In our opinion, the Iowa t'ourt~ would tal<e a ~in1ilar npproud1 to the 
question of the lenJ,rth of time a pt·r~on may ~ervc us an "actin~" official.'' 
In determining what is reasonable, a court would likely consider a variety 
of factors such as the importance of the position, the qualifications of the 
position and the scope of the search, local or national. Although what is 
a "reasonable time" depends upon the circumstances of a particular situ
ation, in our opinion it is highly unlikely that a court would uphold an 
appointment as "acting" commissioner for the fifteen-month period Mr. 
Preisser was so designated. 

Because of the context in which your question arises, we should add a 
word about salary considerations. If the salary provided for a position 
is low compared to salaries provided for similar positions within state 
government or in other jurisdictions, a court might consider this as some 
justification for a more protracted search. However, except possibly in 
the extreme case where the salary is set so low that no competent can
didate can be located, a disagreement between the executive and legisla
tive branches concerning desirable salary levels would not excuse an 
executive failure to appoint if a qualified person is shown to be available 
at the salry provided. A statement by Justice Uhlenhopp, concurring in 
Webster County Board of Supervisors v. Flattery, 268 N.W.2d 869, 879-80 
(Iowa 1978), discussing the possibility that another branch of govern
ment might attempt to destroy the judiciary by slashing its salaries, is 
quite apposite here: 

The cases which actually arise, however, are not of that kind. State and 
local appropriating authorities normally provide at least essential facili
ties, equipment, salaries, and personnel for the courts. Cases from other 
jurisdictions demonstrate that the conflict arises when the appropriating 
authorities and the judges disagree on how much the judicial branch 
shall have - how much in salaries, equipment, facilities, personnel. The 
judges contend that they could be more efficient, do a better job, and 
dispose of additional work if they had more funds than the appropriating 

authorities are willing to raise hy taxes or take from other public agen
cies- such as funds for more court reporters. (Rap]lll]Jort 1'. Payne, 138 
Cal. App. 772, 35 P.2d 183), for higher probation officer salaries (ned
dens v. Cochise County, 113 Ariz. 75, 546 P.2d 811), for better furnish
ings for chambers (State v. navis, 26 Nev. 373, 68 P. 689), or for cooler 
facilities by use of air conditioners (State v. County Co11rt ut' Kenosha 
County, 11 Wis.2d 560, 105 N.W.2d-876). 

If the courts can function but the dispute is over the extent of the 
salaries, equipment, facilities, and personnel which are to be provided, I 
come down on the side of the appropriating authorities. A main purpose 
of having a general assembly and corresponding local bodies is to provide 
officials to make the choices on how much shall be spent for what and 
to divide up revenues among public agencies accordingly - and also to 
levy taxes as necessary. If the judges inject themselves into this budget
ary process they enter the le~islative arena. Their role in the process is to 

''We do not, however, express an optnwn as to whether the Iowa courts 
would regard mandamus as a remedy available to compel a chief execu
tive to perform his or her duty. The different views on the propriety 
of such relief are discussed in State e.1· ref. Brotherton 1•. Moo1·e, 230 
S.E.2d 638, 641-43. Nor do we express a view as to whether other reme
dies, such as a quo wananto action directed at the "acting" officer, 
might be employed to raise the question. 
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present their needs to appropriating- authorities as the executive branch 
does, not to overrule appropriating- authorities. If judges can overrule 
appropriating aHthorities in the IHHne of greater efficiency or better 
operation, why cannot the governor do likewise? 

In sum, the ultimate decision on how much and in what way public 
funds are to be spent is for the people, and they voice their views through 
their elected officials in the legislative branch at the state and local 
levels. I would thus prohibit jurlgf?s from spenrling or eommitting public 
fund~ not leg-islatively authorized except in the narrow area in which, 
through default hy the appropriating- officials, a court cannot perform its 
functions. (Emphasis added). 

In short, so long as the legislature provides a salary range that is 
sufficient to obtain a competent person, the governor is obligated to make 
a pe~:manent appointment subject to senate confirmation. If it were 
demonstrated factually that a person was designated an acting officer 
for the purpose of evading salary limitations, rather than for the purpose 
of serving as a "caretaker" while the search for a permanent appoint
ment at a salary within statutory limitations was conducted, we believe 
a court would hold such a designation beyond the authority vested in the 
governor by the law of Iowa. 

V. 

Your second question is whether there is legal authority for an "act
ing" state officer to receive a salary in excess of that authorized by 
the legislature for a person duly appointed and confirmed to the perma
nent position. 

The salary limitation to which you refer was established by 1977 Iowa 
Acts, ch. 2, §2 (39), which provides in pertinent part: 

Sec. 2. The following annual salary ranges shall be in effect for the 
fiscal year beginning July 1, 1!!77, and ending June 30, 1978, for the 
positions specified and for each fiscal year after the fiscal year ending 
June 30, l!J78, the sala1·y range shall he the same as the 1·ange specified 
for the fiscal year beginning July 1, l!J77, unless otherwise specified by 
the general assembly. The govemor shall specify the salary to be paid 
to the salary r.anges indicated from funds appropriated by the general 
assembly for such purposes: 

39. DEPARTMENT OF SOCIAL SERVICES. 

Salary of the Commissioner of social services $24,000 to $37,400. 

This limitation, in terms, applies to the "Commissioner of Social Serv
ices." As set forth above, an "acting" commissioner is not the de jure 
commissioner. The spirit of the limitation would suggest that the gover
nor should set the salary of an "acting" commissioner within the author
ized range, but, strictly construed, the limitation does not apply to an 
"acting" commissioner. Although the question is not free from doubt, 
we believe a court would strictly construe the limitation because of the 
constitutionally-based rationale, set forth above, for designation of an 
acting state officer. 

If we are eorreet in concluding that Mr. Preisser's salary as acting 
commissioner was not subject to the limit set by the legislature on the 
salary of the commissioner, then ~8.3R, The Code l!l77, prohibiting the 
expenditure of money in excess of the appropriation provided; Iowa 
Const. art. III, ~24, barring the drawing of money from the treasury 
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other than in consequence of lawful appropriations; and Iowa Con st. art. 
III, *31, proscribing, inter alia, "extra" compensation to a public officer 
are not violated. 

VI. 

In summary, it is our opinion that the governor has implied authority, 
derived from the constitutional rluty to see that the laws are faithfully 
executed, to designate an "acting" state officer during the period in 
which a search for a permanent successor is being conducted. This limited 
authority may be invoked only for a reasonable time and may not be 
employed to avoid a statutory requirement that a permanent appointment 
be made and confirmed by the senate. An acting state officer is not 
subject to salary limitations framed in terms of de jure officers. 

August 13, 1979 

STATE OFFICERS AND DEPARTMENTS: Appointment of Officers. 
§§2.32, 69.1, The Code 1979. Failure of Senate to act on reappointment 
of present office holder does not bar holding over in office under 
§69.1, The Code, until a new successor is selected and qualified. Where 
a nominee does not presently hold an office for a fixed term for which 
he or she has been reappointed, failure to consider a nomination is a 
rejection under §2.32 if Senate rules do not expressly provide for carry
ing over of pending appointees to the next session of the General 
Assembly. A rejected nominee's name may be resubmitted to the Sen
ate for confirmation, but such a nominee is subject to the proscriptions 
of §2.32 unless he or she is holding over in office under §69.1. (Appel 
to Hultman, State Senator, 8-13-79) #79-8-5 

The Honorable Calvin 0. Hultman, State Senator: We are in receipt 
of your request for an opinion concerning the process for confirmation of 
appointees under §2.32, Code of Iowa, 1979. Your questions are related to 
activity on the last day of the First Session of the 68th General Assem
bly, May 11, 1979. On that day, the appointments of Dr. Ronald 0. 
Masters and Larry Z. Lindemann to the Board of Chiropractic Examiners 
were considered by the Senate. A motion to confirm the appointment of 
Dr. Lindemann failed to receive the required two-thirds vote. With re
spect to Dr. Masters, the Senate by voice vote approved a favorable 
report of its investigative committee but deferred final action on the 
nomination. Shortly thereafter, the General Assembly adjourned sine die. 
See Senate Journal, 68th General Assembly, at 1744-46. 

Given this fact situation, you ask the following questions: 

1. Does Senate deferral of a final vote on an appointee until the next 
regular session of the General Assembly, following the adoption of a 
favorable committee vote, constitute a refusal of the appointment under 
§2.32, Code of Iowa 1979? 

2. Is an appointee who fails to receive a favorable two-thirds vote 
eligible to be appointed by the Governor to the same position in the 
following regular session, subject to Senate approval? 

The relevant Code provisions are §§69.1 and 2.32, The Code 1979. 
Section 69.1 states: 

Except when otherwise provided, every officer elected or appointed for 
a fixed term shall hold office until his successor is elected and qualified, 
unless he resigns, or is removed or suspended, as provided by law. 

Section 2.32 provides: 
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When the nomination of a public officer is required to be confirmed 
by the senate, the nomination shall not be considered by the senate until 
it shall have heen referred to a committee of five senators who shall, 
if possible, represent different political parties. The committee shall be 
appointed by the president of the senate, without motion, and shall report 
to the senate. The consideration of the nomination by the senate shall not 
be made on the same legislative day on which the nomination is so 
referred, unless it be the last day of the session. When a nomination has 
been so considered by the senate and approval has been refused, the 
nominee shall not be eligible for an interim appointment to any position 
requiring confirmation by the senate, prior to the convening of the next 
regular session of the general assembly. 

I. 

In order to answer yout· first question, it is necessary to distinguish 
between a person who holds office under an interim appointment and a 
pcr~<lll who hnhb nH'l' in an offit•t• hct·au~c of failure of a successor to he 
selected and qualified. An interim appointment is made when a non
office holder is appointed to a position and temporarily holds that office 
until the Senate is able to act on the nomination. The purpose of interim 
appointments is to insure that an appointee is not prevented from expe
ditiously assuming office simply because the legislature is not in session. 
Once the General Assembly reconvenes, the Senate then confirms or re
jects the appointee. Section 2.32, however, limits interim apj>Ointments 
to persons who have not been expressly rejected by the Senate for the 
positions to which they have been nominated. This section thus balances 
the need for smooth and timely transitions with the desirable checks and 
balances inherent in the regular confirmation process. 

In contrast, holding over occurs when an incumbent officeholder con
tinues in office beyond his or her term until a successor has been chosen 
and qualified. Holding over is designed to insure that no hiatus occurs 
between the expiration of an officeholder's term and the selection of a 
successor. Otherwise, stare government could be impaired by the lack of 
officers empowered to conduct the government's business when unfore
seen complications arise in the confirmation process. Holding over is less 
threatening to the established selection process than interim appoint
ments because the temporary officeholder was at least at one time 
properly selected and qualified for the office held. 

There are two independent legal bases in Iowa authorizing incumbent 
officeholders to hold over pending qualification of successor. A statutory 
basis may be found in §69.1, The Code 1979. This section states, in rele
vant part, that every officer "elected or appointed" for a fixed term 
shall hold office "until his successor is elected and qualified, unless he 
resigns or is removed or suspended, as provided by law." 

It could be argued that §69.1 applies only to offices which are elective 
in the first instance since the statute declares that the incumbent holds 
over until his successor is "elected and qualified." The statute does not 
read "elected or appointed and qualified." This limited reading of §69.1 
was rejected by implication in a recent opinion of the Attorney General. 
See 1976 Op. Att'y. Gen. 220. Among other issues, this opinion addressed 
the question of whether §69.1 applied to appointive positions on the 
Natural Resources Council. The opinion held that two incumbents were 
entitled to hold over under §69.1 until their successors were legally 
qualified to take office even though one of the renominations was ex-



332 

pressly rejected by the Senate. See also 1964 Op. Att'y. Gen. 388 (incum
bent in Highway Commission holds over until successor requalified). 

We are reluctant to overturn the Attorney General's established inter
pretation of §69.1. But even if the statute is given a more narrow 
reading than the 1976 opinion adopts, we believe an Iowa court would 
find that appointed officials may hold over in office pending selection 
of a successor under common law authority. The common law abhors 
vacancies in office because of the potential paralysis of government 
functions that could result. State l'.r 1·el. Ward11£'1' !'. Gainer, 167 S.E.2d 
290 (W.Va. 1979). Grooms !'. La Vale Zu11i11g Board, 340 A.2d 385, 27 
Md. App. 266 (1974). Therefore, it has generally been held that an 
officeholder for a fixed term may hold over at least as a de facto officer 
until his or her successor qualifies for office, notwithstanding the lack of 
express statutory authorization. See Hartford Accident and Indemnity 
Com. l'. City of Tula1·e, 186 P.2d 121, 123 (cal. 1947), Grooms v. LaVale 
Zo11i11g Board, 340 A.2d 385, 391 ( Md. 1975), Opinion of the Justices, 
175 N.E. 644,646 (Mass. 1931). 

Applying the above law to the factual context you present, it is appar
ent that even if the failun· of thl• Senate to al't on an appointment wen.' 
a rejection under ~2.:!2, this provisions prohibition of interim officehold
ing- would not apply whl·re the officer is holding- over undet· *G!l.l of the 
Code or under the common law. Sim·p Dr. Masters, and, for that matter, 
Dr. Lindemann, are both incumbent officeholders, we hold that neither 
Senate inaction nor rejection of their respective appointments i1ars them 
from holding over in office until their successon are selected and quali
fied. 

It should be stressed, however, that a person may not hold over in 
office indefinitely, but only for a t·easonable time until a successor can 
be selected and qualified. Sta.~h v. Weber, 199 N.W.2d 391, 395 (Neb. 
1972). The Senate role in the appointment process cannot, therefore, be 
indefinitely defeated by failure of the executive to submit a nominee to 
the Senate. In addition to political remedies, where the executive is 
intransigent, an action in mandamus may lie to compel an appointment, 
State e.<' 1·el. Brotherton v .. lfuurc, 230 S.E.2d 638 (W.Va. 1976). 

If the nominees were not current officeholders, the result might be 
different. A previous opinion of the Attomey General held that a failure 
to confirm was rejection under §~.:12 where Senate rules did not expressly 
provide for carrying over of pending nominations to the next session of 
the General Assembly. See 1!l7G Op. Att'y. Gen. 532, partially overruling 
sub silentio l!J7G Op. Att'y. Gen. 220. See State 1'. _Joh 11son, 8 Ohio Cir. 
Ct. N.S. 535, 28 Ohio Cir. Ct. 7!l3 ( 1!JOG). This approach insures that 
supermajoritarian confirmation requirements cannot he temporarily de
feated by deft parliamentary maneuvers designed to postpone considera
tion when necessary political support is lacking. There is, however, no 
substantial body of judicial authority on the question of whether a 
legislative body's failure to consider a nomination is tantamount to re
jection. Legislative clarification may therefore be desirable. 

II. 

Your second question is whetlwr an appointee who fails to receive a 
favorable two-thirds vote is eligible to be appointed by the Governor 
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or the same position in the following; regular session, subject to Senate 
approval. \Ye have found no statutory provision which bars rejected 
nominees from being renominated for the positions for which approval 
has been previously withheld. And, we have discovered no case law 
suggesting a rejected appointee's name may not be resubmitted for con
firmation. At least one cas·e suggests, by implication, that a rejected 
appointee may be reappointed, subject to legislative approval, Reynolds 1'. 

S111ith, 126 N.W.2d 215, 222, 22 Wise. 51G (l!lG4) (rejected recess 
appointee reappointed after adjournment of legislature became de jure 
officer until Senate aeted). It may, of eourse, he question<'d whether sueh 
resubmission is sound politil's, hut that is a problem for the exel'utive 
hranch to resolvt•. 

I I I. 

In sum, we hold that where ineuml~nt offiee holders for a fixed term 
hold over pending selection and qualification of their successors, the 
proscriptions of §2.32, even if the officeholder's nomination for reappoint
ment has been rejected by the Senate, are inapplicable. We further hold 
that a rejected appointee may be renominated for the same position in 
the second regular session of a General Assembly notwithstanding a 
previous rejection. Whether such a nomination will be confirmed, of 
course, is a question for the Senate to decide. 

August 13, 1979 

CONSTITUTIONAL LAW: Federal Supremacy Clause, Impairment of 
Contracts- U.S. Constitution, Art. I, §10, cl. 1; Art. VI, cl. 2; Iowa 
Constitution, Art. I, §21; House File 736, 68th G.A., 1979 Sess.; Petrol
eum Marketing Practices Act, 15 U.S.C. §2801-2806. House File 736, 
allowing franchisees to purchase motor fuel from suppliers other than 
franchisor despite contract terms to contrary, could unconstitutionally 
impair the obligation of contracts, depending on resolution of certain 
factual questions. Opinion recommends re-drafting to narrowly focus 
its provisions. Remedies for improper termination are inconsistent 
with the federal Petroleum Marketing Practices Act. ( Osenbaugh to 
Lind, State Representative, 8-13-79) #79-8-6 

The Honorable Thomas A. Lind, State Rep1·esentative : You have re
quested the opinion of this office as to the constitutionality of H.F. 736, 
which is headed "An Act to permit distributors and dealers to purchase 
fuel from other than the franchisor when motor fuel or special fuel is 
not available from the franchisor, and providing penalties for violations." 
As its title indicates, the bill allows a franchisee of motor fuel to pur
chase fuel from other sources when it is unable to acquire fuel from its 
supplier notwithstanding any franchise provision to the contrary. Since 
the Act prohibits enforcement of such contract provisions by termination 
or other ~etaliatory action, it is necessary to determine whether it is 
inconsistent with federal law governing termination of motor fuel fran
chises or whether it impairs the obligation of contracts in violation of 
the Iowa Constitution, Art. I, §21, and the United States Constitution, 
Art. I, §10, cl. 1. 

House File 736 would be unconstitutional to the extent that the federal 
Petroleum Marketing Practices Act (PL 95-297), 15 U.S.C. 2801, which 
I'egulates the termination or non renewal of petroleum "franchises, applies 
to the conduct covered by the bill. The United States Constitution makes 
federal laws supreme. Article VI, Clause 2. In order to determine the 
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validity of H.F. 736, it is necessary to construe section 106(a) of the 
Petroleum Marketing Practices Act as follows: 

To the extent that any provision of this title applie~ to the termination 
(or the furnishing of notification with respect thereto) of any franchise, 
or to the non renewal (or the furnishing of notification with respect 
thereto) of any franchise relationship, no State or any political subdi
vision thereof may adopt, enforce, or continue in effect any provision 
of any law or regulation (including· any remedy or penalty applicable 
to any violation thereof) with respect to termination (or the furnishing 
of notification with respect thereto) of any such franchise or to the non
renewal (or the furnishing of notification with respect thereto) of any 
such franchise relationship unless such provision of such law or regula
tion is the same as the applicable provision of this title. [15 U .S.C. 
§2806(a)] 

Since this title of the federal Act applies only to franchises or fran
chise renewals entered into after its date of enactment, sec. 102 (b) (1), 
the question is whether section lOG (a) precludes the application of H.F. 
736 to franchise agreements executed after June 19, 1978. 

The United States Supreme Court in ./ones c. Rath Packing Co., 430 
U.S. 519, 525-526, 51 L.Ed.2d G04, 613-614, 97 S.Ct. 1305 (1977), dis
cussed the principles to be applied in determining whether Congress has 
pre-empted the field so as to preclude State regulation: 

The first inquiry is whether Congress, pursuant to its power to 
regulate commerce, U. S. Const .. Art. 1, §8, has prohibited state regula
tion of the partinilar a~pel"t~ of t·ommcn·e involved in this ca~c. Where, 
a~ here, the field whil"11 CongTc~s is ~aid to have pre-empted has been 
traditionally occupied hy the States, "we start with the assumption that 
the historic police powers of the States were not to be superseded by the 
Federal Act unless that was the clear and manifest purpose of Congress." 
This assumption provides assurance that "the federal-state balance," 
will not be disturbed unintentionally by Congress or unnecessarily by the 
courts. But when Congress has "unmistakably ... ordained," that its 
enactments alone are to regulate a part of commerce, state laws regu
lating that aspect of commerce must fall. This result is compelled whether 
Congress' command is explicitly stated in the statute's language OT 
implicitly contained in its structure and purpose. 

Congressional enactments that do not exclude all state legislation in the 
same field nevertheless override state laws with which they conflict. U. S. 
Const., Art. VI. The criterion for determining whether state and federal 
laws are so inconsistent that the state law must give way is firmly 
established in our decisions. Our task is "to determine whether, under 
the circumstances of this particular case, [the State's] law stands as an 
obstacle to the accomplishment and execution of the full purposes and 
objectives of Congress." JCitations omitted] 

Section 106(a) precludes any State law which differs from the Act 
"with respect to termination ... or to the nonrenewal of any such fran
chise relationship ... " However, section 106 (a) does not expressly 
exclude State regulations of other aspects of the franchise relationship. 
Unlike tne federal Act, H.F. 736 is not primarily concerned with provid
ing a remedy to franchisees for unjust termination. The bill's primary 
focus is on sole-source purchase requirements. The prohibition against 
termination is merely a means to insure franchisor compliance with the 
bill's terms. The federal Act is not designed to regulate motor fuel 
franchises as such. It establishes no regulatory or enforcement scheme 
but instead is concerned only with providing a dealer remedy for unfair 
termination practices. H.F. 736 clearly does not conflict with the purposes 
of the Federal Act but is instead directed to a separate problem. 
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Section 102 (b) of the Petroleum Marketing Practices Act, 15 U .S.C. 
§2802(b), states in relevant part: 

(b) (1) Any franchisor may terminate any franchise ... or may fail 
to renew any franchise relationship if -

(A) the notification requirements are met; and 

(B) such termination is based upon a ground described in paragraph 
(2) or such nonrenewal is based upon a ground described in paragraph 
(2) or (3). 

(2) For purpos~s of this suhscdion, the following- are grounds for 
termination of a frant•hise or nonren~wal of a franchise relationship: 

(A) A failure hy the franchisee to comply with any provision of the 
franchise, which provision is hoth reasonable and of material significance 
to the franchise relationship ... 

While the Act details certain acts by the franchisee which would 
justify termination under another subsection (section 102(c) ), the Act 
in no way prescribes franchise terms except those directly related to 
termination or nonrenewal. It is doubtful that section 102(b) (2) (A), 
quoted above, would be construed to preclude all State regulations which 
affect or limit the provisions of motor fuel franchise agreements. This 
position is supported by the legislative history. The "Explanation of the 
Major Provisions of the Bill", in House Report No. 95-161 (p. 32) and 
in Senate Report No. 95-732 (p. 41) states, "To the extent that the 
provisions of title I do not apply to an aspect of the franchise relation
ship, State laws dealing with such aspects of the relationship are not 
preempted." The Senate Report further states, at p. 42, "The preemption 
provisions of the legislation are limited to provisions of State law dealing 
with termination or nonrenewal of franchise relationships." 

We would condudl' that ll.F. 7:11; is not pr~cmptcd hy lhl• l'clrol~um 

Practices Marketing Act except fm the provisions regarding rL'medies for 
retaliatory action. H.F. 73li, section 2 ( 4), makes ''n•aliatory action. aris
ing from purchases made in accordance with this section'' a violation of 
chapter 553 of the Code. Sections 553.12-l!i, Iowa Code, provide reme
dies, both civil and criminal, which differ from thus~ set forth in section 
105 of the Petroleum Marketing Practices Act. To the ext('nt to which 
H.F. 736 grants a franchisee different remedies for an improper termi
nation under its terms than those provided in the federal Act, H.F. 736 
may constitute a "provision of any law or regulation (including any 
remedy or penalty applicable to any violation thereof) with respect to 
termination ... " which is prohibited "unless such provision of such 
law or regulation is the same as the applicable provision of this title." 
Section 106 (a). 

House file 736 may also be challenged as impairing- the obligation of 
contract in violation of the Iowa Constitution, Art. I, §21, and the United 
States Constitution, Art. I, ~10, cl. 1, since the Act would apply to 
existing as well as future contracts for distribution of motor fuel under 
a trademarl<. Section 1 (I). Section ~ authorizes the purchase of fuel 
from a source other than the franehis(Jr under specified cireurnstances 
notwithstanding any provision to the contrary in the franchise agree
ment. It further prohibits the franehiso1· from tnlllinating the franchise 
or taking othe1· "retaliatory action" as a result of such purchase. House 
File 7:lli therefore would vary the terms of sonw existing- l'Ontracts. 
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Since a franchisor's primary inducement for entering into the fran
chise agreement may well be the expectation of profits f1·<Jm the fran
chisee's agreement to purchase its produds ~olely, a statutl' which pre
dudes operation of such contract provision could severely impair th.: 
obligation of contract if not carefully limited in its application. House 
File 736 does require the franchisee to first requ.:st supply from its 
franchisor. Section 2 (1) (a) requires: 

At least forty-eight hours prior to entering into an agreement to pur
chase motor fuel from another source, the franchisee has requested 
delivery of motor fuel from the franchisor and the requested motor fuel 
has not been delivered, or prior to entering into an agree111ent the fran
chisor has stated to the franchisee that the requested motor fuel will not 
be delivered. The request to the franchisor for deli\·ery shall he for a 
type of fuel normally provided by the franchisor to the franchisee and 
for a quantity of fuel not exceeding the average amount sold by tlw 
franchisee in one week, based upon average weekly sales in the three 
months preceding the request, except that this provision shall not restrict 
a franchisee from purchasing gasohol from a source other than the 
franchisor or limit the quantity to he pun·ha~ed when the franchisor does 
not normally supply the franchisee with gasohol. 

Whether this requirement is sufficiently nanowly tailored to avoid 
unnecessary impairment of the franchisee's obligation to purchase from 
its franchisor depends on questions oi' fal'l 1101 resolvl'd i1, tl1e hill. Orw 
question of fa!'t is whdlwr tht• ·IH-Iwu r period for rl'qllt';,t ing· th•livery 
fn1111 the frarll'hi~ol· is suffieit·nl tu insure that. tht· fran .. hi.,or would not 
lose sales of fut·ls it eould havt• pro\·idl'd in a rea,onahlt· tinlt'. While the 
amount of fuel n•qupsted !'all he no nw1·e than tiJt• averagt• \H'•·kly an1011nt 
sold by the franchisee, there is no limit on the number of requests a 
franchisee could make. It i~ possible that a franchiS<·e could request a 
weekly supply shortly after it has obtained a full week's supply and 
therefore preclude the franchisor from selling fuels to the franchisee 
in the following week. The extent to which House File 73ti may impinge 
upon the franchisor's right to provide the franchisee's fuel needs may 
hinge on the fact question whether the 48-hour delivery period reasonably 
assures that a franchisee may acquire fuel from other sou1Tcs only when 
its franchisor cannot meet its needs. Furthermore, while the bill is 
proposl'd in a time of ful•l shortagl', it is not limitl~d to a fuel shortage 
or l'nlel'j.!'l'n<·y situation. 

We think llous.: File 7:1G mist's serious !'onstitutional questions which 
mig"ht r<'sult in judil'ial invalidation, depending" on the faetual demonstra
tion made. Whether· puhli<' exig"ency justifies an impairment of contra('(. 
obligations is op.:n to judil'ial inquiry; the legislative declaration or' need 
is not conclusivl'. First Tru.~t .Joint Stock Land //auk t•. ArJJ, ::!25 Iowa 
1331, 1334-35, 283 N.W. 441 (1939). 

A police power statute is not invalid merely because it varies existing 
contract rights. " ... [T] he reservation of the reasonable exercise of the 
protective power of the States is read into all contracts ... " Home 
Building & Loan Ass'n. v. Blaisdell, 290 U.S. 398, 444 (1938). The fac
tors to be used in determining whether a police power statute affecting 
private contracts violates the federal contract clause have been recently 
discussed in Allied Stntetural Steel v. Spamzaus, 438 U.S. 234, 57 L.Ed. 
:!d 727, 98 S.Ct. 2716 (1978), in which the Court found unconstitutional 
a Minnesota statute imposing a charge upon termination of a pension 
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fund where the fund was insufficient to p1·ovide full benefits to certain 
employees. 

Despite the customary deference courb give to state laws directed to 
social and economic problems, "[l)egislation adjusting the rights and 
responsibilities of contracting parties must be upon reasonable conditions 
and of a character appropriate to the public purpose justifying its 
adoption. "[United States Tmst Co. v. New Jersey, 431 U.S. 1, 22, 52 
L.Ed.2d 92, 97 S.Ct. 1505 (1977)] 438 U.S. at 244, 57 L.Ed.2d at 736, 
98 S.Ct. at 2722. 

In applying this test, the Court scrutinized the severity of the impairment 
on contract obligations, the public need justifying the impairment, and 
the reasonableness of the law. The Court also analyzed Home Building 
& Loan Ass'n. v. Blaisdell, 290 U.S. 398 (1938), which upheld Minnesota's 
mortgage moratorium law enacted during the Depression, to determine 
what factors justified such severe limitation on contract remedies. Those 
significant factors were ( 1) the legislative declaration of an emergency, 
(2) protection of "a basic societal interest, not a favored group", (3) 
appropriately tailored relief, (4) reasonable conditions, and (5) limita
tion of the legislation to the duration of the emergency. 438 U.S. at 242. 
57 L.Ed.2d at 735, 98 S.Ct. at 2721-22. 

Since the contract clause in the Iowa Constitution, Art. I, §21, is 
derived from that in the United States Constitution, Art. I, §10, it should 
he construed similarly to the federal contract clause. Des Moines Joint 
Stock La11d !Ja11k 1' • .\'o1'Cihol111, 217 Iowa 1319, 1335, 253 N.W. 701 
(1934); src also, lu 111fercst of .loi!IISU/1, 257 N.W.2d 47, 49 (Iowa 1977). 

Whether the statute varies the obligations of fuel franchise agreements 
upon reasonable conditions and in a manner appropriate to its undulying 
purpose depends on whether it is nanowly tailored to avoid unnecessary 
restrictions on the franchisor's contract rig-hts. Resolution of this question 
hinges on the factual issues raised above. 

If the legislation were nanowly tailored to allow purchases where the 
franchisor was clearly unable to provide the agreed quantity and such 
purchases would not prevent the franchisee from acquiring supplies the 
franchisor could provide in a reasonable period of time, the severity 
of the impairment on the franchisor's contract rights would be greatly 
reduced. A narrowly tailored statute would also insure that any resulting 
impairment was necessarY to the purposes of the statute and was not 
merely a means by which franchisees could avoid contract obligations. 
The legislation would also be less susceptible to constitutional attack if it 
\\'Crt• Jimilt•d in duration and \VI'I'I' din•d)y lit•d (o lht• ful'l shor\a~t·. 

\\'c would thcrdoJ'l• l'l't'Oillnlt'IHI that lht• hill ht· rl'dral'lt•d to insun• that 
the contrat•l impairment is permitted only whcre n•usonahly nt•t·t•ssurv to 
assure the legislative purpose - "the orderly flow of an adequatt• su 1·,ply 
of motor fuel." 

It should he noted that Con!{ress declined to apply the Petrolt.>um 
Marketing Practices Act to Franchises in existence at tht.> tinll' of it~ 

enactment for fear that the added limitations upon termination ri~hts 
would amount to a taking of property (contract rights) without paym.· 11 t 

of just compensation. Senate Report No. 95-732, p. 31-32. In our vi1·w a 
statute tailored to withstand contract clause scrutiny (as sug!{t•sh·d 
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above) would not violate the due process clause. As the United States 
Supreme Court stated in New Motor Vehicle Board v. Orrin W. Fox Co., 

U.S. , 58 L.Ed.2d 361, 372, 99 S.Ct. 403, 409 (1978), in upholding 
California's Automobile Franchise Act which allowed a terminated fran
chisee to bar any new dealership in the retail area without a hearing, 
"General Motors [the franchisor] had no interest in franchisil)g that was 
immune from state regulation." States may validly regulate the retail 
marketing of gas in the absence of conflicting federal law. Exxon Corp. v. 
Governor of Jllcll·y/all(/, 4:37 U.S. 117, 128, 57 L.Ed.2d 91, 101, 98 S.Ct. 
2204 (1978). In the area of economic regulation, "[l]egislative bodies 
have broad scopt• to experiment with economic problems ... "New Motor 
Vc·hicl·· J:oarcl, NIIJJI'fl, 58 L.Ed.2d at a74, !l!) S.Ct. at 4, quoting f'••rgusun 
1·. Skrupa, 372 U.S. 7:W, no ( l!Hi:l). 

In conclusion, it is our opinion that section 2 ( 4) of H.F. 731i provides 
remedies for violating terminations which conflict with federal law and 
therefore violates the Supremat•y Clause of the United States Constitu
tion. H.F. 73ti, as written, couhl unconstitutionally impair the obligation 
of certain existing contracts depending on certain factual determinations. 
It is further our opinion that the legislative purpose could constitutionally 
be achieved by a narrowly tailored statute. 

August 13, 1979 

TAXATION: Suspension of Property Taxes: Section 425.16 et seq., as 
amended by S.F. 495, Acts of 68th G.A., first session (1979); §§427.9 
and 427.11, Code of Iowa, 1979. The commissioner of social services 
has a mandatory obligation under §427.9 to notify the board of super
visors of the name and property of a person eligible for property tax 
suspension and the board must order such suspension. Such notification 
by the commissioner is not prohibited by federal statutes or regula
tions. An additional homestead tax credit claimant whose homestead is 
eligible for tax suspension under §427 .9 and who desires to claim the 
tax credit must forgo the suspensi()n and pay the taxes due and 
attributable to the homestead in the 1979-1980 fiscal year. (Griger to 
Norland, State Representative, 8-13-79) #79-8-7 

The Honorable Lowell E. Norland, State Representative: You have 
requested an opinion of the Attorney General concerning suspension of 
property taxes provided for in §427.9, Cooe of Iowa, 1979, in your recent 
letter, as follows: 

"1. D()es section 427.9 of the Code require that the collection of taxes 
owed by persons described in that section be suspended? 

"2. Is the Department of Social Services required to provide the names 
of those persons eligible for suspension of tax collection to the county 
boards of sppervisor? If so, may the Department of Social Services 
require persons defined in section 427.9 of the Code to apply for the 
suspension of taxes in lieu of the Department's statutory duty to inform 
the board of supervisors of the persons' eligibility for suspension of tax 
collection? 

"3. The 1979 General Assembly changed the property tax relief pro
vision for the elderly and disabled ( §425.16 et seq.) from a reimburse
ment for property taxes paid to a credit on property taxes due. In light 
of this change, may an individual who has property taxes suspended 
under section 427.9 of the Code claim a credit against the amount of 
property taxes suspended, thereby reducing the amount of taxes the indi
vidual owes and will eventually have to pay 6o/c interest on?" 

Your first and second questions are closely related and will be considered 
herein together. 
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Section 427 .!l of the Code provides as follows: 

"Suspension of taxes. Whenever a person is a recipient of federal sup
plementary security income or state supplementary assistanee, as defined 
in section 249.1, OJ' is a resident of a health eare facility, as defined hy 
section 135C.1, which is reeeiving- paynwnt from the department of soeial 
services for his l'!Hl', sueh person shall he deemed to he unable to 
t•ontribute to the puhlie revenue. The eommissioner of social services shall 
thereupon notify the hoard of supervisors, of the county in which such 
assisted person owns property, of the aforesaid fact, giving a statement 
of property, real and personal, owned, possessed, or upon which said 
person is paying taxes as a purchaser under contract. It shall then be 
the duty of the board of supervisors so notified, without the filing of a 
petition and statement as specified in section 427.8, to order the county 
treasurer to suspend the collection of all the taxes assessed against said 
property and remaining unpaid by such person or contractually payable 
by him, for such time as such person shall remain the owner or contractu
ally prospective owner of such property, and during the period such 
person receives assistance as described in this section." 

The Iowa Supreme Court, in construing the above quoted statute when 
its provisions were applicable to those persons receiving old-age assist
ance, held that the duty of the board of supervisors to order the suspen
sion of taxes was mandatory, not discretionary. Tho111pson t•. Chambers, 
1941, 229 Iowa 1265, 296 N.W. 380. In this case, the Court stated at 229 

Iowa 1260-70: 

"It seems to us to be important that the statute, section 6950.1, provides 
that upon receipt of notice from the old-age assistance commission, such 
as was furnished in this t•ase, 'it shall then be the duty of the board of 
supervisors * * * to order the county treasurer to suspend the collection 
of all the taxes assessed against said property and remaining unpaid 
by such person.' The direction to the board is mandatory-it has no dis
cretion in the matter. Section 6950, however, provides that in acting upon 
a petition for suspension filed by the taxpayer himself, the board 'may' 
order the suspension of taxes. It seems to us that if the board, in the 
present case, had failed or refused to order the taxes in question sus
pended, it could have been compelled to do so.'' 

Section 6950, alluded to by the Court, constitutes §427.8, Code of Iowa, 
1979. 

Given the fact that the board of supervisors has a mandatory duty 
to order the suspension of taxes, it seems equally clear that §427.9 im-· 
poses a mandatory duty upon the commissione1· of social services to notify 
the board of a person described in this statute, together with a description 
of such person's property. Indeed, the Attorney General has opined that 
the commissioner's statutory predecessor, the state board of social wel
fare, had this mandatory notification duty. 1944 O.A.G. 17. 

Therefore, with reference to your first and second questions, §427.9 
requires that property taxes assessed against property of an eligible 
person be suspended and the commissioner of social services and appro
priate board of supervisors have a mandatory obligation to perform their 
statutory duties for purposes of perfecting such tax suspension. Section 
427.9 does not vest in the commissioner any statutory authority to require 
an eligible person to petition the board of supervisors for suspension of 
taxes. 

However, given the mandatory notification duties imposed upon the 
commissioner in §427 .9, the department of social services has directed 
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our attention to various federal statutes and regulations and has ex
pressed a legitimate concern whether, pursuant to these provisions, the 
eommissioner may be precluded from giving notice to the board of super
visors for tax suspension purposes. 

Section 427.!l makes eligible for tax suspension a person who is a 
recipient of federal supplementary security income as defined in §249.1, 
Code of Iowa, 1979. This latter statute provides: 

"1. 'Federal supplemental security income' means cash payments 
made to individuals by the United States government under Title XVI of 
the Social Security Act as amended by United States public law 92-603, 
or any other amendments thereto." 

On November 22, 1976, the United States secretary of the department 
of health, education and welfare and the State of Iowa entered into an 
agt·eement pertaining to the administration of the federal supplemental 
security income program. Article VII of that agreement states: 

"The Secretary and the State shall adopt policies and procedures to 
ensure that information contained in their respective records and ob
tained from each other or from others in carrying out their functions 
under this agreement shall be used by them and disclosed solely as pro
vided in section 1106 of the Act and the regulations promulgated there
under." 

Section 1102 of the Social Security Act (42 U.S.C. §1302) authorizes 
the secretary to promulgate regulations "not inconsistent with this Act, 
as may be necessary to the efficient administration" of the secretary's 
functions which he or she has under the Act. Section 1106 (42 U.S.C. 
§1306) in relevant part provides: 

"No disclosure ... of uuy file, ret·ord, report, or other paper, or auy 
information, obtained at any time by the Secretary or by any officer or 
employee of the Department of Health, Edueation, and Welfare in the 
course of discharging the duties of the Secretary under this Act, and no 
disclosure of any such file, record, report, or other paper, or information, 
obtained at any time by any person from the Secretary or from any 
officer or employee of the Department of Health, Education, and Welfare, 
shall be made except as the Secretary may by regulations prescribe ... 
Any person who shall violate any provision of this section shall be deemed 
guilty of a misdemeanor and, llPOn conviction thereof, shall be punished 
by a fine not exceeding $1,000, or by imprisonment not exceeding one 
year, or both." 

The secretary has, pursuant to §1106 of the Social Security Act, 
promulgated regulations concerning the disclosure of information which 
the department of social services receives from the department of health, 
education, and welfare concerning the administration of the federal sup
plemental security income program. Regulation §205.50 states that the 
"Publication of lists or names of applicants and recipients will be pro
hibited." See 45 CFR 205.50(a) (1) (iii), p. 26. However, there is an 
exception to this prohibition in 45 CFR 205.50 (e), pp. 27-28, which 
provides: 

"(e) Exception. In respect to a state plan under title I, IV -A, X, 
XIV, or XVI of the Social Security Act, exception to the requirements of 
paragraph (a) (1) (iii) of this section may be made by reason of the 
enactment or enforcement of state legislation, pt·escribing any conditions 
under which public access may be had to records of the disbursement of 
funds or payments under such titles within the state, if such legislation 
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prohibits the use of any list or names obtained through such access to 
such records for commercial or political purposes." 

Section 217.30, Code of Iowa, 1979, pertains to the confidentiality of 
information in the possession of the department of social services. Sec
tion 217.30(4) (d) provides: 

"It shall be unlawful for any person to solicit, disclose, receive, use, or 
to authorize or knowingly permit, participate in, or acquiesce in the use 
of any information obtained from any such report or record for com
mercial or political purposes." 

Violation of §230.17 ( 4) (d) constitutes a serious misdemeanor. See 
§230.17(7). 

In essence, the state and federal g-overnment have an agreement per
taining to the federal supplemental security income program which 
prohibits disclosure of information by the department of social services 
except as provided in 42 U.S.C. §1301i and the regulations thereunder. 
Regulations adopted by the secretary allow disclosure of information 
which the board of supervisors wouhl need to order a tax suspension 
under §427.9 as long as state legislation prohibits the use of "any list or 
names" for commercial or political purposes. Iowa has enacted such 
legislation in §217.30 ( 4) (d). Therefore, this office is of the opinion that 
the commissioner's duty to notify the hoard of supervisors that a person 
is a recipient of federal supplementary security income and to give a 
statement to the hoard of the recipient's property, all as set forth in 
§427.9, is not foreclosed by the afon•mentioned federal statutes and regu
lations. 

Your final question is whether persons whose taxes have been sus
pended can file a claim with the county treasurer for the additional 
homestead tax credit created by S.F. 495, Acts of 68th G.A., first session 
(1979). 

Section 425.16 et seq, Code of Iowa, 1979, provided for an annual 
property tax reimbursement paid directly to eligible claimants. The 
amount of reimbursement was equivalent to either all or a portion of the 
Jli'OIIl'rty IIIXl':< puitl by lht• duimunl upon lht• t•luimunt':< homc:<t.cml ur u 
11ortion of tilt' n•nt puid hy sut·h duimunt fur the right uf tK't'UJlllllt'Y uf 
lhe homt•sleud . .o..;,.,. §§·l21i.l7 1111tl 425.2:1, Code of Iowa, 197!1. In lhe event 
that a person's prope1·ty taxes upon his or her homestead was suspended 
during the base year, such person was not entitled to the reimbursement 
because no property taxes would have been paid by the claimant. Senate 
File 496, inter alia, substituted a direct reimbursement for property 
taxes paid with a tax credit against the taxes due on the homestead. 
Therefore, eligible claimants, as defined in §425.17 ( 3), as amended by 
§3 of S.F. 495, may annually claim, for property taxes due in the 1979-1980 
fiscal year, a tax credit against the tax due on the claimant's homestead. 
Senate File 495 did not change the concept of direct reimbursement for 
renters. 

The interpretation of the additional homestead tax credit law must be 
made in light of the familiar rule of statutory construction that tax 
exemption statutes are to be strictly construed and those claiming exemp
tion must show that they are entitled to it. Indeed, in construing the 
1·egular homestead tax credit law, contained in Chapter 426, Code of 
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Iowa, the Iowa Supreme Court stated in Ahrweiler v. Board of Super
visors, 1939, 226 Iowa 229, 231, 283 N.W. 889, 890: 

"Chapter 195 of the Acts of the 47th General Assembly, known as 
Homestead Tax Exemption Act, became effective March 25, 1937. The 
provisions of. this chapter relating to the matters in controversy are not 
free from ambiguity and obscurity, consequently the decision must rest 
upon the proper constmction thereof. This is an act providing for credits 
against certain property taxes and, as its name indicates, is a tax 
exemption act. Therefore, in its construction and interpretation the court 
should follow the rules enunciated by the decisions in such cases. It is 
a well-established principle that tax exemption statutes should be strictly 
construed and that those claiming exemptions must show themselves 
entitled thereto within the purview of the act." 

In 1938 O.A.G. 288, the Attorney General considered the question of 
whether the regular homestead tax credit could be claimed by a person 
whose taxes had been suspended pursuant to §427.9. The Attorney Gen
eral opined that the regular homestead tax credit was obtainable by 
such person "if the owner and property have qualified under the Home
stead Exemption Act, the same as on any other property." /d. at 288. 
Likewise, in order to claim the additional homestead tax credit, the 
claimant and property must qualify pursuant to the provisions of chapter 
425, Code of Iowa, 1979, as amended by S.F. 495. 

Section 3 of S.F. 495 amends, inter alia, §425.17 (9), Code of Iowa, 
1979, to define "Pmperty taxes due" in relevant pa1·t: 

·• 'Property taxes due' means property taxes including any special 
assessment, but exclusive of delinquent interests and charges for services, 
due on a claimant's homestead in this state, but includes only property 
taxes for which the claimant is liable and which will actually be 71aid by 
the claimant." (Emphasis supplied.) 

In the construction of the additional homestead tax credit provisions of 
S.F. 495, the definition of terms made use of by the legislature is con
trolling. Eysink v. Board of Sup'rs of Jasper County, 1941, 229 Iowa 
1240, 296 N.W. 376. 

Section 4 of S.F. 495 which amends §425.18, Code of Iowa, 1979, con
tinues the previous prerequisite for obtaining reimbursement for prop
erty taxes paid that the right to file a claim is personal to the claimant 
and does not survive the claimant's death, although the claim may be 
filed by the claimant's legal guardian, spouse or attorney. 

Section 12 of S.F. 495 amends §425.26 (8), Code of Iowa, 1979, and 
requires that every l'laimaut ~hall g-ive to the department of revenue 
reasonable proof of: · 

"A statement that the property ta.1·es due and used for purposes of 
this division have been or will be paid by the claimant, and that there 
are no delinquent property taxes on the homestead." (Emphasis sup
plied.) 

Once taxes have been suspended pursuant to §427.9, their collectibility 
depends upon the provisions of §427.11, Code of Iowa, 1979. 1974 O.A.G. 
690; 1970 O.A.G. 340; 1938 O.A.G. 288. That statute provides: 

"In the event that the petitioner shall sell any real estate upon which 
the tax has been suspended in the manner above provided, or in case 
any property, or any part thereof, upon which said tax has been suspend
ed, shall pass by devise, bequest, or inheritance to any person other than 
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the survtvmg spouse or minor child of such infirm person, the taxes, 
without any accrued penalty, that have been thus suspended shall all be
come due and payable, with six percent interest per annum from the date 
of such suspension, except that no interest on taxes shall be charged 
against the property or estate of a person receiving or having received 
monthly or quarterly payments of old-age assistance, and shall he en
forceable against the property or part thereof which does not pass to 
such spouse or minor child. The petitioner, or any other person, shall 
have the right to pay the suspended taxes at any time." 

Section 427.11 requires suspended taxes to be payable upon the sale of 
the property or upon the death of the recipient of the assistance and aid 
set forth in §427.9 except where the property is inherited by the surviving 
spouse or mi.nor child of such infirm person. 1974 O.A.G. 339, 340. When 
the property upon which taxes are suspended passes from such surviving 
spouse or minor child, the suspension ceases. /d. at 340. Also, the recip
ient ot· any other person has the right, if he or she so elects, to pay the 
suspended taxes at any time. 

The above quoted statutory provisions of S.F. 495 seem clearly to 
disclose that the legislature intended to allow the additional homestead 
tax credit against taxes due on the claimant's homestead in the event 
that the claimant or authorized person filed the claim while the claimant 
was alive and in the event that the claimant will actually pay the taxes 
attributed to the homestead. Indeed, the claimant is required to furnish 
the department of revenue with reasonable proof that he or she did or 
will pay the propei·ty taxes due on the homestead. 

By contrast, once property taxes arc suspended, there is no t·equirement 
that the person receiving the suspension actually pay suspended taxes 
upon the homestead, while the suspcusion continues, although put·suant to 
~427.11 such a persou may elect to do so. Consequently, the requirement 
in S.F. 495 that the claimant actually pay the property taxes upon the 
homestead and the condition of suspension created in §427.9 are incom
patible. Therefore, in order for an additional homestead tax credit claim
ant whose homestead is eligible for tax suspension to obtain the credit, 
the claimant must forgo the suspension and pay the taxes due and 
attributable to the homestead in the 1979-1980 fiscal year. 

August Hi, 1979 

COUNTY PUBLIC HOSPITALS: Public disclosure of salaries: §347.13, 
Code of Iowa, 1979. The individual employee's name and salary are a 
public record when such salary is paid in whole or in part from a tax 
levy. The provisions of chapter 68A control citizens right to inspect 
salary records. (Bennett to Tieden, State Senator, 8-15-79) #79-8-8 

Senator Dale L. Tieden: Reference is made to your request for an 
opinion concerning the disclosure of the salaries of employees of a public 
hospital. 

The question which you presented is as follows: 

"Whether the salaries of each of the individual employees of a public 
hospital must be available to the public upon request?" 

Chapter 347 of the Code of Iowa, 1979, deals geiUM"ally with county 
public hospitals. Section 347.13 of that chapter delineates the powers and 
duties of public hospital's boards of trustees. Among the obligations 
imposed upon the trustees are the following: 
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"There shall be published quarterly in each of the official newspapers 
of the county as selected by the board of supervisors pursuant to section 
349.1 the schedule of bills allowed and there shall be published annually 
in such newspapers the schedule of salaries paid by job classification and 
category, but not by listing names of individual employees. The names, 
addresses, salaries, and job classification of all employees paid in whole 
or in part from a tax levy shall be a public record and open to inspection 
at reasonable times as designated by the board of trustees." 347.13 (14) 
Code of Iowa, 1979. 

As set out in the above section of the chapter the trustees are required 
to publish certain expenses incurred in the operation of the hospital. In 
addition to the schedule of hills allowed the trustees are obligated to 
annually make public the listing of salaries by job classification but with 
no mention of the names of the individual employees. 

However, there are circumstances when the names of the individual 
employees must be of public record. Section 347.13 (14) contains a pro
vision for disclosure of individuals' names when any part of their salaries 
are paid in whole or in part from a tax levy. The only employees whose 
names are exempt from disclosure are those whose salaries in no part are 
paid through tax receipts. Conversely, if any part of a persons salary 
is attributable to tax dollars then that person's name becomes a public 
record. 

While Section 347.13 (14) does require quarterly publication of salaries 
by job classification and category only, those names of employees who 
are paid in part or in whole from a tax levy must be open for public 
inspection. 

Once the records have been designated as "public," chapter 68A of the 
Code outlines the procedure for their examination. Section 68A.2 gives 
any interested citizen the right to make photographs or photographic 
copies of the records while they are in the possession of the lawful 
custodian. Section 68A.3 states that the examination and copying of the 
records "shall be done under the supervision of the lawful custodian of 
the records or his authorized deputy." The lawful custodian of the pay
roll records in this case would he the board of trustees of the hospital. 
In situations where the lawful custodian does not have customary office 
hours per week, section 68A.3 of the Code provides that the right of 
inspel·tiun may l~t• t'Xt.'ITist•d at any time "frum nine o'dtK·k u.m. tu noon 
and fmm one u'dt~t·k p.m. tu fuur u'dm·k p.m. Monduy through Jt'rithay, 
exl'luding legal hnlitlays, unless the l'itizen exerdRing such t•ight and the 
lawful cust()llian agree on a different time." 

In answet· to the question posed in your opinion request, because such 
salaries would be considered a public record the disclosure provisions of 
Chapter 68A of the Code would apply and any inspection of such records 
must comply with the procedures of that chapter. 

August 10, 1979 

CONSTITUTIONAL LAW: Rulemaking and Amendment Powers of Each 
House of the Legislature. Article III, Section 9, Article III, Section 15, 
Constitution of Iowa. A reapportionment plan passed under a proposed 
statutory procedure would not be subject to invalidation on the ground 
that the rules of each house of the legislature were not followed in 
enacting the plan. A proposed law-making process that reserves a 
residual right of each house to amend legislation does not offen9 
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Article III, Section 15 of the Iowa Constitution. Mere passage of a 
statute does not impermissibly bind future legislatures. (Appel to 
Harbor, State Representative, 8-10-79) #79-8-9 

The Honorable William Harbor, State Representative: We are in re
ceipt of your request for an opinion regarding the constitutionality of a 
proposed statutory procedure for reapportionment, H. F. 707. Under this 
proposal, the Legislative Service Bureau is directed to prepare a draft 
reapportionment plan for submission to both houses of the General 
Assembly. Initially, neither house may amend the plan, but must either 
approve or reject it. If the plan is rejected, the Legislative Service 
Bureau prepares a second plan which is also unamendable in either 
house. If that version is also unacceptable, the Legislative Service Bureau 
is required to draw a third plan. Unlike the previous two proposals, 
however, this measure may be amended from the floor under the normal 
rule:,; of procedure of ea<·h hous<'. 

The proposed legislation I'Bises three delicate issues of constitutional 
dimension. The first question is whether H. F. 707 violates Article Ill, 
Section 9, of the Iowa Constitution, which states that "Each house shall 
... determine its rules of proceedings ... ". The second question is 
whether the proposed procedure violates Article III, Section 15 of the 
Iowa Constitution which states, in relevant part, that "Bills may be 
amended, altered, or rejected by the other ... ". The final question is 
whether H. F. 707 impermissibly undermines the plenary power of the 
succeeding General Assembly by purporting to irrevocably bind it to the 
terms of the statute. 

I. 

The purpose of a constitutional provision mandating adoption of rules 
by each house of the legislature is obvious. "The bad mode of deliberat
ing," by the National Assembly, it has been said, was one of the chief 
causes leading to the French Revolution, see R. Lure, [,egis/alive Proced
ttre, at 2. The constitutional provision is designed to insure that legisla
tive business is conducted in an orderly manner. Otherwise, the demo
aatic principle of el<•<·ted officials voting on the 1·ecord on clear, identi
fiable issues is thwarted and th<' majority will of the members of the 
legislature may he defeated by procedural irregularities. 

Article III, s15 does not expressly state that proceedings must be 
structured by rules in each house ami not by statute. It could, however, 
be argued that to allow proceedings to be controlled by statute is contrary 
to the checks and balances inherent in a bicameral legislature. And, the 
interjection of the executive approval or veto that results from statutory 
structuring of legislative procedure could be seen as contrary to separa
tion of power principles. 

What little authority there is, however, suggests that legislative pro
cedure may be controlled by statute. In Heishell v. City of Baltimore, 
4 A. llti, 118-HI (Md. 18!!li), it is said in tlictum that: 

When the Constitution of the United States gave to each hotUJe of 
congress, and the Constitution of the State of Maryland the right to each 
house of the general assembly, to determine its rule of proceeding, it was 
never held for a moment that such a right included the power to change 
any existing statute or common law. 
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The clear implication of the above provision is that proceedings may be 
controlled by statute, or by common law. 

In at least one case, however, the majority takes a different view. In 
Coggin v. Davey, 211 S.E.2d 708 (Ga. 1975), the Georgia Supreme Court 
considered the question of whether the Georgia Sunshine law applied to 
the state legislature. The majority stated that since the rules of the 
houses of the legislature conflicted with the Sunshine Law, the rules 
prevailed. A concurring opinion, however, pointed out that the rules 
ovenide-the-statute analysis was dictum in light of the opinion's previous 
conclusion that as a matter of statutory construction, the Sunshine Act 
did not apply to the legislature. 

Past sessions of the General Assembly have enacted a host of statutes 
addressing various aspects of legislative operations. Most do not amount 
to rules of proceedings in the sense that they do not structure the legis
lative process while the General Assembly is in session. For instance, 
there are provisions for temporary organization and qualification of 
members, see §§2.3 and 2.5, The Code 1979, fot· the supervision of legis
lative agencies that assist the General Assembly, §2.42 (Legislative 
Council oversight of Legislative Service But·eau), and for the transaction 
of business while the legislature is not in session, §2.16 ( prefiling of 
bills). 

A few, however, can arguably be said to affect the manner in which 
oills are considered and passed when the legislature is in session. Sec
tion 2.15, for instance, gives standing committees in each house certain 
express powers, including the ability to introduce bills and resolutions. 
Similarly, §2.16 requires that prefiled billS! be assigned to regular 
standing committees in each house. But by and large, the provisions of 
Chapter 2, The Code 1979, defer to rulemaking power of each house. 

Given the lack of clear judicial authority and the limited legislative 
tradition, it is difficult to predict how an Iowa court would react to the 
statutory rule-making p"rovisions in H. F. 707. The basic constitutional 
policy underlying Article III, §10 -that of insuring orderly law-making 
- is not impaired, however, by statutory rule-making. We think Iowa 
courts would be reluctant to invalidate a statute of the General Assembly 
where the underlying constitutional policy is not disturbed and where 
there is no clear judicial or legislative precedent. 

In any case, we see no basis for an attack on a reapportionment plan 
that might be passed according to the procedures outlined in H. F. 707 
even if rules of each house are thereby violated. Courts generally decline 
to consider attacks on the validity of statutes on the ground that legis
lative rules of proceedings are not followed, Miller v. Oelwein, 136 N.W. 
1045, 155 1a. 706 (1912); State e.r rei. Lynch v. Conta, 239 N.W.2d 313, 
335 (Wise. 1976). 

II. 

The second constitutional question is whether the amendment limitation 
feature of H. F. 707 violated Article III, Section 15 of the Iowa Consti
tution, which provides that bills "may" be amended by either house. 
We have been able to discover no case law interpreting this or similar 
provisions in any state. 
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Wl• condude, howevt•r, that II. Jo'. 707 does not impermissibly impair 
the auility of cat'h house to amend proposed legislation. H. F. 707 pro
vides that each house may reject a proposal of the Legislative Service 
Bureau and transmit to LSB "information which the Senate or House 
may direct regarding reasons why the plan was not approved." If two 
versions of LSB are rejected, the third proposal is subject to amendment 
in each house according to normal rules of procedure. Thus, a determined 
majority in either house, should it desire, is able to insist on its right to 
amend the proposed reapportionment plan by rejecting the first two LSB 
proposals. Where a residual power of amendment is preserved and can 
l.Je realistically exercised by each house, we do not believe Article III, §15 
is violated. 

Ill. 

The final leg-al question is whether II. F. 707 impermissibly binds 
future legislatures. It is established that one legislature may not irrevoc
ably bind another. For instance, in Frost v. State, 172 N .W.2d 575 (1969), 
the Iowa Supreme Court held invalid legislation that attempted to pro
hibit diminution or impairment of the duties, powers and existence of the 
State Highway Commission for the life of revenue bonds. The court noted 
that the provision would "illegally restrict any future general assembly 
in enacting legislation relating to the Commission, its activities, or its 
personnel during the life of the bonds," 172 N.W.2d at 583. 

But the mere passage of legislation, however, which has the force of 
law until modified or rescinded by the General Assembly through the 
legislative process, has been held not within the scope of the rule. In 
Green v. City of Cascade, 231 N.W.2d 82 (1975), the Iowa Supreme 
Court refused to invalidate the Home Rule Act on the ground that it 
irrevocably bound the legislature. The court noted that in fact each 
succeeding legislature, far from being bound by the previous act, had 
made important changes in the Act, 231 N.W. 2d at 888. 

The Frost and Grecu holding-,; arc not contradictory. Each g-eneral 
assembly is vested with plenary legislative power suhject only to consti
tutional limitations. A general assembly cannot by statute attempt to 
implement its own policies and simultaneously purport to preempt recon
sideration by future legislatures. Such curtailment of the plenary legisla
tive power of each general assembly would undermine the electoral pro
cess and prevent changes in perceptions of public good from being trans
lated into law. But the rule that each general assembly has plenary power 
is not offended where legislation is passed that can be altered by the 
next general assembly. A contrary rule, consistently applied, would pre
vent enactment of any laws for a time period longer than a general 
assembly sits. 

Nothing in H. F. 707 attempts to inevocably bind future general 
assemblies. If the bill becomes law, it may be modified, altered, or re
scinded by the 69th General Assembly. We therefore conclude that H. F. 
707 does not violate the Frost rule. 
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August 14, 1979 

MOTOR VEHICLES: HIGHWAYS: MAXIMUM TRUCK LENGTH. 
§§307.10(5), 321.457, 321.463, 321E.1, 321E.29, The Code 1979. Section 
321E.29 does not empower the Department of Transportation to in
crease the maximum length of trucks. (Paff to Hutchins, State Senator, 
8-14-79) #79-8-10 

The Honomble C. W. "Bill" Hutchins, State Senator: By letter of June 
14, 1979, you request an opinion regarding the authority vested in the 
Iowa Department of Transportation by §321.29, The Code 1979. Specific
ally, does that section of the Code permit the Department to authorize in 
special or emergency situations trucks with divisible loads in excess of 
the general length limitations, §321.457, The Code 1979. The answer, in 
our opinion, is no. 

Initially, §321 E.29 states in pertinent part: 

Vehicles or a combination of vehicles with divisible loads may be moved 
on the highways of this state pursuant to a special permit issued for 
special or emergency situations by the department or local authorities 
subject to the discretion and judgment provided for in section 321E.l. 
The combined gross weight or gross weight 011 any one axle o1· group of 
axles may exceed the limits established in section .121.1;63, subject to 
limits and routes established by the issuing authority. . . . (Emphasis 
added). 

Section 321 E.1 provides in pertinent part: 

The department and local authorities may in their discretion and upon 
application and with good cause being shown therefor issue permits for 
the movement of construction machinery being temporarily moved on 
streets, roads or highways and for vehicles with indivisible loads carried 
thereon which exceed the maximum dimensions and weights specified in 
sections 321.452 to 321.466, but not to exceed the limitations imposed in 
sections 321 E.1 to 321E.15 except as provided in sections 321E.29 and 
321E.30 .... When in the judgment of the issuing local authority in cities 
and counties the movement of a vehicle with an indivisible load or con
struction machinery which exceeds the maximum dimensions and weights 
will be unduly hazardous to public safety or will cause undue damage to 
streets, avenues, boulevards, thoroughfares, highways, curbs, sidewalks, 
trees, or other public ot· private propet·ty, the permit shall he denied and 
the reasons therefor endorsed upon the application. 

The emphasized portion of *321 E.29 in terms authorizes exceptions 
only to the weight limitations contained in §321.463. No reference is made 
to length nor to the length limitations set forth in §321.457. As a general 
matter of statutory construction, when a statute. designates a particular 
category of person, thing, conduct or circumstance, a court will ordinarily 
infer that all omissions should be understood as exclusions. See Suther
land, Statuto1·y Const1'11ctim1, §47.23. See also North Iowa Steel Co. v. 
Stably, 253 Iowa 355, 112 N.W.2d 364 (1961). 

The existence of §307.10 ( 5), The Code 1979, also supports the conclusion 
that the omission of any reference to length limits in §321 E.29 reflects 
a deliberate choice by the legislature. Subsection 5 provides: 

The commission may adopt such rules which permit vehicles and com
binations of vehicles in excess of the length limitations imposed under 
section 321.456, but not exceeding sixty-five feet in length, which may be 
moved on the highways of this state. Any such proposed rules shall be 
submitted to the general assembly. The general assembly may approve or 
disapprove the rules submitted by the commission not later than sixty 
days from the date such rules are submitted and, if approved or no action 
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is taken by the general assembly on the proposed rules, such rules shall 
het'OIIll' cffel.'!ive May I and thereafter all laws in t·onflkt tht'l't'Wilh shall 
l>t> of lltl furtht•r fon·e and effcd. 

This sel'tion provides a specific delegation of authority to the De11art
ment of Transportation to make rules concerning the length of trucks, 
subject to the approval of the General Assembly. Although this section 
relates to general rule-making authority rather than the issuance of 
emergency permits, its existence indicates that the legislature dis
tinguishes clearly between weight and length limits and is fully capable 
of making explicit reference to §321.456 when it is their intention to 
provide authority to modify the length limitations contained therein. 
Thus, §307.10(5) strongly supports the conclusion that §329E.29 was 
intended to refer only to the weight of vehicles. 

Nor does the reference in §321E.29 to "the discretion and judgment 
provided for in §321E.l" suggest a different result. That reference is 
dearly to the penultimate sentence of §321E.l, which authorizes an issu
ing local authority to refuse a permit, if in its judgment the movement 
of a particular oversize vehicle will cause undue damage to roads or will 
be unduly hazardous to public health. The significance of the reference 
is to make clear that local authorities have the same discretion to deny 
the emergency permits for overweight vehicles with divisible loads auth
orized by §321E.29 that they have to deny the permits for oversize indi
visible construction machinery authorized by §321E.l. The reference in 
§321.29 to §321E.l cannot fairly be read to extend the emergency permit 
authority to overlo'ng trucks. 

August 14, 1!179 

STATE OFFICERS AND DEPARTMENTS: Governor, Energy Policy 
Council, Department of Transportation; Disaster Emergencies, Acute 
Energy Shortage, Article Ill, Section 1, Constitution of Iowa, §§29C.3, 
29C.6, 93.8. Disaster emergency declaration of June 14th, 1979, did not 
set forth facts sufficient to establish basis for exercise of emergency 
powers under §29C.6. Section 29C.6 does not conflict with §93.8. Because 
it is inappropriate for the Attorney General to engage in fact finding, 
no view is expressed on whether the circumstances more nearly comport 
with a public disorder under §29C.3. In a disaster situation, 29C.6 does 
not authorize the suspension of non procedural provisions of regulatory 
statutes. If narrowly construed, the first sentence of section 29C.6 ( 6) 
is not per se unconstitutional as an unlawful delegation of legislative 
power. (Miller and Osenbaugh to Rush, 8-14-79) #79-8-11 

Senato1' Bob Rush: You have requested the opinion of this office con
cerning the validity of the proclamation of disaster emergency issued by 
the Governor on June 14, 1979. The proclamation found an emergency 
due to the shortage of fuel and disruptions of supply and resulting 
inability to transport goods within the State. The proclamation directed 
the Department of Transportation to issue special permits for the move
ment of vehicles in excess of statutory weight and length limitations for 
u period of sixty days. 

You have summar·ized your· questions as follows: 

l) Did valid grounds exist for the proclamation of a disaster emer·
gency under Chapter 29C? 

2) If the Energy Policy Council has not passed a resolution, does the 
governor have authority to declare an emergency under Chapter 29C on 
the basis of an energy emergency? 
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3) If action under Chapter 29C was proper, did the supporting cir
cumstances more nearly coincide with the public disorder provisions of 
§29C.3 than with the emergency disaster provisions of §29C.6? 

4) Do statutes limiting truck lengths and weights qualify as regula
tory statutes prescribing the conduct of state business? 

5) What at·e the limits to su::;pension-of-statute powers in §29C.6 (H)? 

H) Does the authority granted in §29C.ti(6) violate Article III of the 
( ~onstitution? 

In response to your request, it is necessary first to determine whether 
as a matter of law the statement of facts supports the finding of a 
disaster emergency as provided in sections 29C.2 and 29C.6 ( 1), The Code. 
If so, it would further be necessary to determine whether section 93.8, 
which authorizes action in energy emergencies, nonetheless foreclosed 
use of Chapter 29C as a basis for emergency powers in response to an 
energy shortage. 

The facts upon which the declaration of disaster emergency is based 
are a significant shortfall of gasoline and diesel fuel and the economic 
consequences to the people of the State resulting from the inability of the 
trucking industry to transport fuel due to shortage of fuel and disrup
tions in supply.' Section 29C.2 defines a disaster as follows: 

An energy shortage is not on its face of the type of natural occurrence 
disasters listed by the legislature. When specific words follow a general 
word, the application of the general term is restricted to things that are 
similar to those enumerated. 2A Sutherland Statutol'y Construction, 
§47.17, p. 103 (4th ed. 1973). Nor does the proclamation state facts from 
which it could be concluded that the energy shortage was a "man-made 
catastrophe". "Catastrophe" is defined in Webster's New Twentieth 

' The Governor's June 14th Proclamation made the following findings: 
Whereas, the State of Iowa is experiencing a significant shortfall of 

"Uisasler" nwans muH-IIIadt• t•ulustt·uplws Ullll Hatut·ul lK'currenccs sud1 
as fire, flood, earthquake, tornadu, windstorm, which threaten the puhlil· 
peace, health, and safety of the people ot· which damage and destroy 
public or private property. The term includes enemy attack, sabotage, 
or other hostile action from without the state. 

gasoline and diesel fuel, which shows no sign of remedy in the near 
future; and 

Whereas, the constant unimpeded shipment of petroleum products is 
essential so that the shortage of available product is not exacerbated; 
and 

Whereas ,the shortage of fuel and disruptio11s in supply limit the ability 
of the trucking industry to transport raw materials and commodities 
to Iowa citizens and to businesses both rural and urban; and 

Whereas, the lack of these products and transportation create unfavor
able immediate and long-term economic consequences which would 
threaten the health and safety of the people of the State; and 

Whereas, a temporary waiver of current statutory limitations regulate 
the maximum and individual axle and gross weights of trucks will 
facilitate the conservation of existing fuel supplies, thereby reducing 
the threat of adverse developments, 
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Century Dictionary (1971) as "a disastrous overthrow or ruin," "any 
great and sudden calamity, disaster, or misfortune," or "any event that 
disturbs or overthrows the existing order of things." The proclamation 
does not state- the basis upon which the Governor determined that the 
energy shortage was a "man-made catastrophe "or that such a catastro
phe is "imminently threatened," section 29C.6 ( 1), The Code. In our 
opinion, the proclamation provides inadequate findings in that the 
reasons stated establish only a threat to the public health and safety 
but do not additionally establish that a catastrophe has occurred or is 
imminently threatened as required by sections 29C.2 and 29C.6 ( 1). Since 
the statute requires a statement of reasons, the validity of the proclama
tion must be measured by the stated reasons. 

When there is a requirement of law that reasons be stated by executive 
officials or administrative agencies responsible for decisions, there is an 
implicit corollary that the decision must stand or fall on the basis of the 
reasons stated. 

United States 1•. Laird, 469 F.2d 773, 780 (2d Cir. 1972); See also, SEC v. 
Chene1·y Corp., 318 U.S. 80, 87 L.Ed. 626, 633, 63 S.Ct. 445, 459 (1943); 
Schwartz, Administrative Law §207, p. 586-7 (1976) .' The Iowa courts 
will review a finding of emergency to determine whether such in fact 
exists and whether it justifies the exercise of emergency powers. First 
Trust Joint Stock Land Bank v. Arp, 225 Iowa 1331, 1334, 1335, 283 N.W. 
441, 443 (1939). 

Our restrictive interpretation is reinforced by the sweeping powers that 
may be exercised under Chapter 29C. Among other powers, the Governor 
may suspend regulator.y statutes dealing with procedural matters, see 
§29C.6 ( 6). Any such action deeply intrudes upon normal legislative pre
rogatives. We think Iowa courts would sanction the exercise of such 
unusual powers on the part of the executive only in the most extraordi
nary situations. 

You ask whether the Governor has authority to declare a disaster 
emt•rg-em·y under ~~!IC.ti in an energ-y nisi:< even if tlw l<~ncrg-y l'olit·y 
Council ha:,; not passed a resolution pursuant to ~~l:~.H of the Code. Se<'
t ion !l3.!! provides: 

Emerg·ency powers. If the council by resolution determines the health, 
safety, or welfare of the people of this state is threatened by an actual 
orimp_ending acute shortage of usable energy, it shall transmit the reso
lution to the governor together with its recommendation on the declara
tion of an emergency by the governor and recommended actions, if any, 
to be undertaken. Within thirty days of the date of the resolution, the 
governor may issue a proclamation of emergency which shall be filed 
with the secretary of state. The proclamation shall state the facts relied 
upon and the reasons for the proclamation. 

'We observe that the Governor and his staff doubtless concluded that 
they were faced with an urgent situation requiring expeditious action. 
It is possible and, indeed, quite likely that the Governor possessed addi
tional information not recited in the proclamation which contributed to 
the decision to declare an emergency. For example, a significant truck 
strike was emerging at the time of the proclamation. Although this 
office and a reviewing court may as citizens be aware of such facts, 
it is rather clearly established that a court could not consider unstated 
factual premises in determining the lawfulness of executive action. 
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If §29C.ti were so broadly construed as to authorize its invocation 
whenever "the health, safety, or welfare of the people of this state is 
threatened by an actual or impending acute shortage of usable energy", 
the terms of §93.8 would prevail over §:!9C.6. As Iowa Courts have often 
stated: 

A fundamental rule is that where a general statute, if standing alone, 
would include the same matter as a special act ami thuH conflict with 
it, the special act will he considered an exception to tlw gent•ral statute 
whether it was passed before or after :mch general enactment. Yaru l'. 

City of /)es Moiues, 24:i Iowa !l!ll, !l!l8, !i4 N.W.2d 4:W, 44:1, and citations; 
82 C.J .S., Statutes, section 3ti!l, pag-l's 84:!, 844. 

The rules just mentioned that a special statute will prevail over a 
general one apply only where the two are repugnant oz· inconsistent. Of 
course it is not necessary to apply such a rule where the two acts are 
consistent. 

Iowa Muflwl Tornado /nsllmllce Association v. J<'ischer, 245 Iowa 951, 
955, 65 N.W.2d 162, (1954); See also, Section 4.7, The Code; Goevgcn v. 
State Tax Commissioner, 165 N.W.2d 782, 787 (Iowa 1969), Vol. 2A, 
Sutherland Statutory Construction §51.05, p. 315 (4th ed. 1973). Section 
93.8 is also the later enactment and would therefore be presumed to 
control in case of inconsistency. Section 4.8, The Code; Doe v. Ray, 251 
N.W.2d 496, 503 (Iowa 1977). 

If they dealt with the same subject matter, sections 93.8 and 29C.6 
would be inconsistent as to the requirements for the declaration of an 
emergency and the emergency powers delegated to the Governor. Section 
93.8 requires the Energy Policy Council to recommend a declaration of 
emergency. Section 93.8 delegates certain powers to the Governor in 
cases of energy emergency. By implication, other powers are excluded. 
See, Op. Att'y. Gen. 79-ti-2 ( Osenbaugh to Gallagher, 6-6-79). Section 
29C.6 delegates quite different powers to the Govemor. 

Under our restrictive interpretation of §2!lC.Ii, however, §93.8 does not 
simply address itself in a more minute way to subject matter within the 
scope of §29C.6. Rather, we find that §93.8 addz·esses itself to non
catastrophic problems not within the scope of §29C.ti. The requirements 
for a declaration of emergency are significantly less restrictive under 
§93.8 than for a disaster emergency under §29C.6 and the powers author
ized by the former provision are conespondingly Jess sweeping. If the 
Energy Policy Council determines that public health, safety, or welfare 
is threatened by an "actual or impending acute shortage of energy", it 
may pass a resolution authoz·izing the governor to take limited action 
even if the situation does not rise to a man-made catastrophe or natural 
disaster as requiz·ed by Chapter 29C. Thus, action may be taken under 
§93.8 in situations where §29C.6 may not propel'ly be invoked. However, 
if the energy difficulties can be said to be not simply "acute" but are 
catastrophic in nature, the Governor may, acting under authority of 
§2liC.3, declare a disaster and exercise more sweeping powers. Because 
§93.8 is different in scope than §29C.6, the general rule that the specific 
statute controls over the general is not applicable. 

The two-tiered scheme of emergency powers makes sense. Where non
cata;;trophic energy emergencies arise, there is sufficient time to convene 
the Snergy Policy Council, debate the problem, and pass an appropriate 
resolution in a public meeting. Such a process comports more closely with 



353 

normal decisionmaking than unilateral executive action. In a catastrophic 
~ituation, however. time may not allow for such procedural niceties, and 
a delay of hour~ might c;eriously prejudice the public welfare. Indeed, in 
a truly catastrophic situation, it may not even be possible to contact 
members of the Energy Policy Council or any other governmental body, 
let' alone expeditiously convene a meeting of the body. 

Your third question is whether the supporting circumstances more 
nearly coincided with a public disorder provision of §29C.3 than with the 
emergency disaster provisions of §29C.6. A definitive answer to this 
question would require fact finding which is beyond the scope of an 
opinion of the Attorney General. We note, however, that the Governor's 
proclamation on its face made no mention of facts suggesting the pro
spect of any substantial interference with the public peace which might 
constitute a significant threat to the health and safety of citizens or a 
significant threat to public or private property as required by §29C.3 ( 1). 

Your fourth question requested our opinion on the use of section 
29C.6 ( 6) to suspend statutory limitations on the length and weight of 
trucks. Section 29C.6 ( 6), The Code, states that the Governor may: 

Suspend the provisions of any regulatory statute prescribing the pro
cedures for conduct of state business, or the orders or rules, of any state 
agency, if sf rict compliance with the provisions of any statute, order or 
rule would in any way JJI'I'twut, hindt•r, or delay 1/t'CI'SHary action in cop
ing with the t'lll<'l"gclt.CY hy stating in pt·oclamation such reasons. Upon 
the request of a local governing body, the g·overnor may also suspend 
statutes limiting local govemments in their ability to provide services 
to aid disaster victims. 

The first sentence of this section authorizes the suspension of only 
procedural provisions of regulatory statutes. This is in contrast to the 
limited authority for suspending substantive provisions of statutes which 
limit local government's ability to provide services (found in the second 
sentence of section 29C.6(6)) and the authority found in section 29C.6 
(2): 

The governor may temporarily suspend or modify, for not to exceed 
sixty days, any public health, safety, zoning, transportation, or other 
requirement of law or regulation within this state when by proclamation, 
he deems such suspension or modification essential to provide temporary 
housing for disaster victims. 

(2) :If section 29C.6(6) were construed to authorize suspension of sub
stantive statutory requirements, these other grants of suspension author
ity as essential to provide temporary housing o1· to allow local govern
ments to provide services would be unnecessary. We therefore conclude 
that section 29C.6(6) should be read literally to allow suspension of 
only statutory provisions prescribing procedures for the conduct of state 
business. 

Thus, the statute authorizes a disaster emergency prodamation which 
would suspend section 321E.l5, The Code, which requires prior notice to 
local officials and hearing before adoption of regulations for the move
ment by permit of vehicles and indivisible loads. Section 321E.29, The 
Code, authorizes the Department of Transportation in "special or emer
gency situations" to issue special permits which authorize gross weight 
for vehicles in excess of the limits established in section 321 1<:.29, The 
Code. Thus, section 29C.6(6) would, in a valid disaster emergency, 
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authorize the Governor to suspend the notice and hearing procedural 
requirement of §321E.15. However, the disaster emergency proclamation 
goes beyond Sections 19C.6 ( 6) and 321 E.29 in two respects. Section 
321E.29 authorizes the Department of T1·ansportation or local officials 
to issue special permits; but the emergency proclamation directs the 
Department to issue such permits. The proclamation additionally sus
pends the length limitations on vehicles set forth in section 321.457. ( 3), 
The Code. Suspension of these statutory requirements is not authorized 
under section 321E.29 nor under section 29C.6(6) since these are not 
"provisions ... prescribing the procedures for conduct of business ... 
of any state agency ... "" 

Suspension of length limitations on motor vehicles is beyond the author
ity delegated to the Governor and is therefore unlawful. Whether the 
Governor has authority to direct the Department to is~ue special weight 
permits is a dose question. Seetion 3:H E.29 delegates this discretionary 
determination to the Department or local authoritit•s. Section 29C.Ii may 
arguably authorize the Governor to assume power~ of state agencies as 
eithe1· the suspension of "procedures for conduct of state business ... of 
any state agency" undet· subse<>tion ( li) or the tmnsfer of "direction .. . 
or functions of state departments ... for the purpose of performing or 
facilitating disaster services" under sub-section (11). However, there is 
no express legislative statement authorizing the transfer of rule-making 
authority from an administrative agency in which it has been vested to 
the Governor. Because this question and the question of the Governor's 
authority to suspend orders and rules of administrative agencies under 
section 29C.6 ( 6) raise very complex legal and constitutional issues and 
we have determined that the proclamation of disaster emergency was 
improperly issued, ·we decline to reach these issues. 

We note that nothing in this opinion prevents the Department of 
Transportation from issuing emergency excess weight permits pursuant 
to §321E.29, The Code. Se<>tion 321E.29 provides that the Department 
of Transportation or local authorities may issue excess weight permits 
"for special or emergency situations ... subject to the discretion and 
judgment provided for in section 321E.1 (requiring consideration of 
safety hazards and undue damage to the roads). Since the statute gives 
no fut-ther guidance, determination of when "special" or ''emergency" 
situations exist which triggers the statutory provision rests in the sound 
discretion of the DOT or local authorities. The Department of Transpor
tation, however, may not generally impose by rule new restrictions upon 
permit applieations without following· the notice and hearing· procedural 
requirements of ~321E.15 and the relevant provisions of the Iowa Ad
ministrative Prot·edure Act, ~ 17 A r·f seq. 

You further request our opinion whether the authority granted in sec
tion 29C.6 ( 6), The Code, violates Article III of the Iowa Constitution. 
Article III, Section 1, entitled "Of the Distribution of Powers." states: 

The powers of the government of Iowa shall he divided into three 
~l·parate department"- -the Ll•Jdslativc, lhl• Exl'l'UliH·, and the Judicial: 
and no pt•rson dwr)!.'ed with the cxetTisl' of powers properly belonging-

'In a separate opinion issued this date, we conclude that ~321E.29 author
izes the DOT to issue emergency permits for only overweight and not 
for overlength vehicles. See Op. Atty. Gen., #79-8-10. 
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to one of tht•se department;; ;;hall exerei;;c any l'unl'lion appPrtaining to 
either of the oth<•rs, ex<·ept in <'a:<<':< hcn•inafter exprcs;;ly dirL't·ted or 
permitted. 

Section 2!lC.ti ( ti) arguably allows executive cneroachment of a legislative 
function by authorizing the Governor to suspend "the provisions of any 
regulatory statute prescribing the procedures for conduct of state busi
ness ... of any state agency ... " The constitutional limitation on 
distribution of powers does not prevent the delegation of legislative 
functions if adequate limitations are imposed on its exercise. The ade
quacy of these checks on the exercise of the authority delegated hinges 
on the sufficiency of substantive standards and procedural safeguards 
and the necessity for delegation. Warreu County v. Judges of Fifth 
Judicial District, 243 N.W.2d 894, 900 (Iowa 1976). 

As we have construed it, the statute authorizes suspension only of 
procedural provisions of statutes and only when strict compliance with 
such procedural provisions would prevent, hinder, or delay necessary 
action in coping with a disaster :!mergency. The provision is analogous 
to an emergency exception from otherwise applicable procedural require
ments. Cf., §§17A.4(2) and 17A.5(2) (h) (3), re emergency rulemaking. 
Since we have determined that the section operates only in catastrophes, 
natural disasters or invasions from without, the authority granted is 
available only in very limited circumstances. The statute provides stand
ards and procedural safe~~:uards which limit executive discretion. The 
Governor must not only state the facts upon whieh the disaster emer
gency finding is hased, section 2!lC.ti ( 1), hut must also state the reasons 
why the procedural provisions would hinder necessary al'tion in coping
with the emergem·y, st•etion 2!1C.ti ( ti). Additionally, the disastl'r emer
gency is limited in duration to thirty days unless extended hy th<• (;over
nor, section 29C.ti ( 1). The Governor's finding-s arc subject to judicial 
review. f'ir,qt TruNt ./oi11t Stock La11cl J:rwk t•. ilrJl, 225 Iowa J:l31, 1:{34, 
283 N.W. 441, 443. The authority to suspend any statute which provides 
procedural safeguards is a broad and awesome power. Section 29C.6 ( 6) 
would remove in certain circumstances procedural safeguards which limit 
legislative delegations of power under other statutes. The absence of such 
procedural safeguards could rendet· those statutes invalid where inade
quate standards exist. Src, lrutt WorkcrN Loeal No. G7 "· Hart, 191 
N .W.2d 758, 772 (Iowa 1971). In our opinion, the courts must construe 
section 29C.6 ( 6) narrowly in order to provide adequate safeguards for 
its operation. If construed as applicable only in disasters clearly fitting 
within the definition in section 29C.6 (2) and as allowing suspension only 
of intraagency procedures and only to the extent necessary to cope with 
such disaster, it would in our opinion be facially constitutional. (Of 
course, the power may not be exercised to deny due process or other 
constitutional rights.) If not so construed, we have serious doubts as to 
it~ facial constitutionality under Article III, Section 1. 

In summary, it is our opinion lhat the proclamation in question did 
not set forth facts sufficient to e~tahlish the basis for the exercise of 
{'lllergency powers unde1· ~2!1C.ti, the Code. Be!'ause in our view the 
provisions of Chapter 2!lC should he nanowly l'onstrued, it does not 
eonflict with ~!l:Ul. Becaus!' it is inappropriat!' for lhc Attomey General 
to engage in fact finding, we take no view on wh·2ther the circumstances 
in June more nearly comported with a public disorder unde1· !\29C.3, the 
Code. 
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In a disaster emergency, section 29C.G(G) does not authorize the sus
pension of nonprocedural provisions of regulator statutes. If construed 
nanowly, the first sentence of section 29C.G ( 6) is not per se unconsti
tutional as an unlawful delegation of legislative power. 

August 15, 1979 

STATE OFFICERS AND DEPARTMENTS: BOAIW OF REGENTS: 
Section 720-1.5 (262) lAC. Where the liability for damage caused by 
a motor vehicle accident involving a student and a regents institution 
vehicle has not been established by consent or legal process, no author
ity exists for the institution to withhold official transcripts of the 
student. (Hagen to Angrick, Citizens' Aide/Ombudsman, 8-15-79) #79-
8-12 (L) 

August 15, 1979 

STATE OFFICERS AND DEPARTMENTS: State Historical Department 
and its Division of Historical Museum and Archives is authorized to 
administer a federally funded project concerning county and municipal 
records and may provide assistance to local political subdivisions or 
private institutions in the area of record preservation and archival 
functions. Chapter 303, Code of Iowa, 1979. (Hagen to Musgrove, 
Director, Division of Historical Museum and Archives, State Historical 
Department, 8-15-79) #79-8-13(L) 

August 16, 1979 

SOCIAL SERVICES: AFDC BENEFITS: Unemployed Parents Program: 
§§239.2(4), 17A.4(2), 17A.5(2), Code of Iowa, 1979; §407 Social Secur
ity Act, 42 U.S.C. §607. The controlling federal statute, 42 U.S.C. §607 
relating to eligibility for AFDC benefits for unemployed fathers is 
based on gender and is not substantially related to the achievement of 
any important governmental interest. It was declared unconstitutional 
by the U.S. Supreme Court. In view of the fact that the Department 
of Social Services cannot, because of federal policy continue the unem
ployed fathers program, the Department may extend the program to 
all families made needy by the unemployment of a parent. (Robinson 
to Williams, Acting Director, Department of Social Services, 8-16-79) 
#79-8-14 (L) 

August 16, 1979 

JUVENILE LAW: Relationship between the new Juvenile Justice Bill 
and the Child Labor Law. Chapters 92 and 232, 1979 Code of Iowa. 
§§92.1, 92.2, 92.6, 92.8, 92.10, 92.17, 232.52(2) (a). Section 232.52(2) (a) 
does not permit a juvenile court to prescribe work for a child which is 
prohibited by Chapter 92. (Hoyt to Johnson, Deputy Commissioner, 
Bureau of Labor, 8-16-79) #79-8-15 

Mr. Walter H. Johnson, Deputy Commissioner, Bureau of Labor: You 
have requested an official Attorney General's Opinion ~oncerning the 
relationship between Section 232.52 (2) (a) of the new Juvenile Justice 
Bill and the Child Labor Law. Specifically, you have asked whether 
Section 232.52 (2) (a) permits a court to prescribe work for a child which 
would be prohibited by Chapter 92 and whether a minor would have to 
obtain the appt·opriatc permit or certificate before that work could be 
performed. 

Chapter !12, 1 !J7!l Code of Iowa, is the Iowa Child La bot· Law. It 
specifies permitted and proscribed wot·k activities with regard to minors. 
The legislature's goal in enacting Chapter 92 was to prevent the exploita
tion of children in their labor-oriented activity. 
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Section 232.52 (2) (a) concems juvenile offender restitution. It allows: 

An order prescribing a work assignment of value to the state or to the 
public, or prescribing restitution consisting of monetary payment or a 
work assignment of value to the victim. Such order may be the sole 
disposition or may be included as an element in other dispositional orders. 

It is rehabilitative in nature and provides for victim restitution. 

In interpreting these statutes, we are guided by familiar principles of 
statutory construction. The polestar is the legislative intent. The goal 
is to ascertain that intent and, if possible, give it effect. Doe v. Ray, 
251 N. W. 2d 496 (Iowa 1977). The subject matter, reason, and spirit of 
the enactment must be considered, as well as the words used. A statute 
should be accorded a sensible, practical, and workable construction. 
Matter of Estate ol Dlit>en, 236 N. W. 2d 366 (Iowa 1975). Finally, in 
construing a statute we must be mindful of the state of the law when it 
was enacted and seek to harmonize it with other statutes relating to the 
same subject. Egan t•. Naylor, 208 N. W. 2d 915 (Iowa 1973). 

I. 

Does Section 232.52(2) (a) permit a court to prescribe work for a child 
which would be prohibited by Chapter 92? 

Prohibitions on the work activity of minors are specified in Sections 
92.1, 92.2, 92.6 and 92.8. Work activity exempted from the prohibitions 
of Chapter 92 is set forth in Section 92.17 as follows: 

Nothing in this chapter shall be construed to prohibit: 

1. Any part-time, occasional, or volunteer work for nonprofit organi
zations generally recognized as educational, charitable, religious, or com
munity service in nature. 

2. A child from working in or around any home before or after school 
hours or during vacation periods, provided such work is not related to or 
part of the business, trade, or profession of the employer. 

3. Work in the production of seed, limited to removal of off-type 
plants, corn tassels and hand-pollinating during the months of June, July 
and :\.u~u>~t hy pel':<on:,; fnurlt•cn Yl'ars nl' a~l' nr over, and part-tinw work 
in ag-rirultm·c, not induding- migTatory lalull'. 

4. A child from working in any occupation o1· business operated by 
his parents. 

It is apparent that the Iowa Legislature recognized that certain types 
of child labor need to be exempted from the prohibitions of Chapter 92. 
The key question is whether work activity ordered under Section 252.32 
(2) (a) is exempt from the prohibitions outlined in Chapter 92. 

There arc no provisions in either Section !!2.17 or Section 232.52 which 
specifically exempt work activity ortle•·ed under Section 232.52(2) (a) 
from the prohibitions of Chapter 92. 

One could argue that an implied exemption exists since work activity 
ordered under Section 232.52(2) (a) is neither business oriented nor does 
it involve an employer-employee relationship. Rather, it is of a nature 
similar to the activity exempted in Section 92.17 (1), i.e. service oriented. 

In construing statutes, however, there is a presumption against creat
ing implied exemptions. Where certain exemptions are enumerated, by 
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statute, it is presumed that the legislature intended that no others be 
created. lou·a Fanne1·s Purchasing Ass'n., Inc. v. Huff, 260 N. W. 2d 
824 (Iowa 1977). The only work activities exempted from Chapter 92 
are enumerated in Section 92.17. In enacting the new Juvenile Justice 
Bill, the Iowa Legislature did not exempt work activity ordered under 
Section 232.52 ( 2) (a) from the prohibitions of Chapter 92. We must be 
guided by what the legislature said, rather than what they might have 
said. In l11terest of Clay, 246 N. W. 2d 263 (Iowa 1976). Thus, absent 
such an exemption, the juvenile court should not prescribe work for a 
child which would be prohibited by Chapter 92. 

In responding to your question, it is important to note that there is no 
inherent conflict between the provisions of Chapter !l2 and those of 
Section 232.52(2) (a). Both statutes can work in harmony. Work activi
ties prohibited by Chapter 92 are clearly specified. In ordering work 
activities under Section 232.52(2) (a), it would be a simple matter for a 
judge to avoid ordering an activity prohibited by Chapter 92. Thus, 
Chapter 92 and Section 232.52 ( 2) (a) need never conflict. 

In addition, any ambiguity concerning the relationship between Chap
ter 92 and Section 232.52(2) (a) can be cleared up by the Committee on 
Child Labor which is empowered under Section 92.21 to formulate rules 
more specifically defining permitted and prohibited work activities. 

II. 

Does a minor have to obtain the appropriate permit or work certificate 
pu1·suant to work ordered under Section 232.52 ( 2) (a). 

Section 92.10 requires the following: 

No person under sixteen years of age shall be employed or permitted 
to work with or without compensation unless the person, firm, or corpora
tion employing such persons receives and keeps on file accessible to any 
officer charged with the enforcement of this chapter, a work permit 
issued as hereinafter provided, and keeps a complete list of the names 
and ages of all such persons under sixteen years of age employed. 

Certificates of age shall be issued for persons sixteen and seventeen 
years of age and for all other persons eighteen and over upon request 
of the person's prospective employer. 

We have already determined that work activity ordered under Section 
232.52 (2) (a) is not specifically exempted from the regulations of Chap
ter 92. Absent such an exemption, it would appear that minors engaged 
in woa·k activity oJ·tlea·ed umle1· Section 232.52(2) (a) must adhere to the 
a·equirements Net forth in Section !1:!.10. 

It should be pointed out, however, that adhea·ence to the requirements 
of Section 92.10 11hould prelll!nt little proiJiem. It would be a simple matte•· 
for the juvenile court to request the labo1· commissioner to issue the 
appropriate permit ot· certificate pursuant to the adjudication. Section 
92.1 already provides such a procedure. 

In addition, the Committee on Child Labor is empowered to formulate 
rules to determine if work permits or certificates should be required 
pursuant to work ordered under Section 232.52(2) (a). The Committee 
should be encouraged to address the issue. 
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August 16, 1979 

COUNTIES AND COUNTY OFFICERS: Article III [§39A] of the Iowa 
Constitution, §§19A.3, 20.7(6), 79.1, 332.3(10) and' 340.4, The Code 
1979. County boards of supervisors have authority to establish sick 
leave policy for county employees. (Hyde to Kane, Jackson County 
Attorney, 8-16-79) #79-8-16(L) 

August 17, 1979 

COUNTIES AND COUNTY OFFICERS: Hospital Trustees - Chapter 
347, Code 1979. Chapter 347 does not preclude the operation of a county 
health care facility in the absence of a county health care facility in 
the absence of a county public hospital. Such a facility may receiv1• a 
tax levy under §347.7. The county board of hospital trustees may super
vise the operation of such a facility. (Bennett to Kintigh, Wapello 
County Attorney, 8-17-79) #79-8-17 (L) 

.\ugust li, 1!17!1 

:\lONEY .\NU INTEHEST: Chapter lUJO, ~1~(3), mth G.A., 1978 Reg. 
Session; §§535.4, 535.8 (3), Loan charges limited. Lenders, Mortgages, 
Pledged Savings accounts. A Lender may not, as a condition of making 
a loan, require a borrower to place money or other income - producing 
assets on deposit with or in the possession or control of the lender or 
some other person if the effect is to increase the yield to the lender 
with respect to that loan. (Hagen to Pringle, Acting Supervisor, Sav
ings and Loan Association, State Auditor's Office, 8-17-79) #79-8-18 
<Lr 

.\ ugust 17, 197!1 

,\IEN'L\l llK\lTH: Tnmsfer of proceedings under Chaplet· :!:!!1, Code 
of Iowa. §§229.6, 229.12, 229.14-16, 229.49, Supreme Court Rules of 
Civil Procedure, Rules 167-175. Rule Hi of the Supreme Court Rules 
under §229.40, Code of Iowa, does not authorize transfer of involuntary 
hospitalization proceedings from one county to another after a hearing 
at which it was found that Respondent is seriously mentally impaired. 
Where transfer of an involuntary hospitalization proceeding is found, 
prior to hearing, to be in the best interests of Respondent, the judge 
or referee is not restricted to transferring the proceedings to the coun
ty of residence or the county where respondent is found. (Golden to 
Kiple, Judicial Hospitalization Referee, 8-17-79) #79-8-19(L) 

.\ugust 17, 197!1 

i\IUNICIPAll'l'lES: Zoning Board of Adjustment: §414.8, The Code 
1979; 1979 Session, 68th G.A., H.F. 174, §1. The restrictive language in 
the amendment to §414.8 regarding purchasing or selling real estate 
applies only to a majority of the board. The term "persons represent
ing the public at large" refers to occupations. (Blumberg to Rush, 
State Senator, 8-17-79) #79-8-20(L) 

.\ ugust 20, I !17!1 

l'UUNTIES; l'UUitTS; MENTAl HEALTH: Power of counties to con
tract with third parties for the care of a mentally ill person. Article 
III, Section 39A, Constitution of the State of Iowa, Sections 229.13, 
230.1, 230.15, 230.23, 332.1, 444.12, 444.12(3) (a), Code of Iowa. If a 
county and a third party wish to enter into a contract whereby the 
third party agrees to assume part of the liability imposed on the county 
for the care of a mentally ill person at a private facility, they may do 
so. The district court has the authority to commit to a private facility. 
While the court has no authority to compel such a contract, there is no 
reason why the court cannot take the proposed contractual arrange
ment into consideration prior to making a placement decision. (Fortney 
to Morrison, Hamilton County Attorney, 8-20-79) #79-8-21(L) 
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.\ugust 20, 1979 

TAXATION: l'KOPERTf TAX: INTEUEST ON ltEDEMPTJON FROM 
TAX SALE. Section 447.1, Code of Iowa, 1979 as amended by S.F. 321, 
Acts of 68th G.A., First Session (1979). The applicable rate of interest 
to be paid upon redemption from tax sale should be governed by the 
law in effect at the date of sale. County Auditors should calculate tax 
sale redemption interest on a day by day basis. (Price to Briles and 
Kudart, 8-20-79) #79-8-22 (L) 

August 20. I979 

BANKING: MORTGAGE ASSUMPTIONS & EFFECTIVE DATE OF 
NEW STATUTE: House File 58, Section sixteen (16), paragraph c, 
Acts of the Sixty-eiiZ'hth General Assembly, 1979 Session. This statute, 
effective July 1, 1979, controls loans entered into after that date, and 
is prospective and not retroactive in application. Prior to July 1, 1979, 
tutu: "''" t! uo rt!SLrtcuons prombJtmg lenders from enforcing a due on 
sale clause in a mortgage accelerating or modifying the terms of the 
mortgage when the initial borrower sells the secured property. (Hagen 
to Rush, State Senator, 8-20-79) #79-8-23 

Honorable Bob Rush, State Senator: You have requested an opinion 
from this office concerning the effects of certain provisions of Senate 
File I58, recently signed into law after adoption by the Sixty-eighth 
General Assembly, I979 Session. Specifically, your questions were as 
follows: 

1. Do the provisions of paragraph 2(c) of Section 22 apply to loan 
agreements executed prior to July I, I979? 

2. Can a seller sell a home on contract and not have to worry about 
a "due on sale" clause before July I, I979? 

3. Can a buyer assume an existing loan without fear of the lending 
institution increasing the interest rate before July I, 1979? 

4. In either case (2 and 3 above), does the buyer have to occupy the 
property or can the buyer use this as income property? 

Initially, it must be noted that the Acts of the Sixty-seventh General 
Assembly, 1978 Session, Chapte1· one thousand one hundred ninety ( 1190), 
section twelve ( I2). subsection two (:!), paragraph t', as amended effec
tive July I, 1!17!1, hy Senate File 15H, l!l7!l Session, section twenty-two 
t22), was further amended subsequent to your opinion request by House 
File 658, section sixteen (IIi), effeetin• July I, Hl7!l. The relevant section 
now reads as follows: 

t·. If the purpose of the loan is to enable tlw borrower to purchase a 
single-family or two-family dwelling·, for his or her residPnee, any pro
visions of a loan agreement which prohibits the borrower from trans
ferring his or her interest in the property to a third party for use hy 
the third party as his or her residence, or any provision which requires 
or permits the lender to make a change in the interest rate, the repayment 
schedule or the term of the loan as a result of a transfer by the borrower 
of his or her interest in the property to a third party for use by the third 
party as his or her residence shall not he enforceable except as provided 
in the following sentence. If the lender on reasonable grounds believes 
that its security interest or the likelihood of repayment is impaired, based 
solely on criteria which is not more restrictive than that used to evaluate 
a new mortgage loan application, the lender may accelerate the loan, or 
to offset any such impairment, may adjust the interest rate, the repay
ment schedule or the term of the loan. A provision of a loan agreement 
which violates this paragraph is void. 

Absent a statute to the contrary, a provision fo1· the acceleration of the 
maturity of the entire debt on certain conditions, including sale or con-
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veyance of the secured property, is valid and enforceable. 59 C.J .S. 
Mortgages §113. Other jurisdictions have developed case law precluding a 
lender from declaring indebtedness due and payable, simply on the basis 
of a mortgage or contract clause which provided that maturity of indebt
edness could be accelerated if the secured property was sold or conveyed, 
without justifying the acceleration under valid business reasons. See 
.llutual Federal SaPings and Loan Association t', American Medical 
Services, Inc., 223 N.W.2d 921 1\\'isc. 1974); Hucker v. Pulaski Federal 
Sut•ings uml Lvan Associations, -!81 S.\\'.::!d 725 (Ark. 1972); Balfi11torc 
Life lnBIII'ancc Co111pany t'. Han1, 15 Ariz. App. 78, 486 P.2d 190 (1971). 
Section sixteen (Hi) of House File !i58 codifies this rule of law, stating 
that while due on sale or acceleration clauses can be valid and not against 
public policy, effective July 1, 1079, they are enforceable only in accord
ance with certain statutory principles. 

In specific response to your questions: 

1. House File 658, section sixteen (16), is effective July 1, 1979. A 
statute is presumed to be prospective in its operation unless expressly 
made retrospective. Section 4.5, Code of Iowa, 1979. Because there is no 
mention made of retroactive application, this statute must be considered 
prospective in nature and would apply only to loans closed after July 1, 
1979. 

2. Prior to the enactment of Senate File 158, section twenty-two (22), 
superseded by House File li58, section sixteen ( lG), there existed no 
authority in Iowa, either statutot·y m· case law, which prohibited a lender 
from calling a note by enforcement of a due on sale clause upon the sale, 
conveyance or transfet· of secured property by the bonower. If the 
parties to the loan agreement have bargained for and agreed to this 
contingency, we believe that a "due on sale" term in a mortgage is valid 
and enforceable at the lender's option upon the sale, transfer or convey
ance of the property by the borrower prior to July 1, 1979. Subsequent 
to the effective date of House File 658, section sixteen (16), a due on 
sale term is not prohibited, but the borrower is protected from its auto
matic enforcem8Jlt. 

3. A mortgage is an agreement between the lender and the original 
borrower only. Prior to July 1, 1979, there was no obligation on the 
part of the lender to permit an assumption by a subsequent buyer with
out modification of the existing mortgage terms. House File 658, section 
sixteen (16) does restrict the lender's ability to change the interest rate 
or repayment schedule for a subsequent buyer of the property without 
reasonable justification based on specified criteria. 

4. Prior to July 1, 1979, the nature of the use of the property would 
have no effect on the ability of the lender to accelerate the note or vary 
its terms upon sale of the property. House File G58, Rection sixteen (16) 
applied only to loans where the bonowPr and any subsequent buyer 
purchased a single-family or two-family dwelling to he used as that 
party's residence. 'Fhe provision of section sixteen ( lli), effective July 1, 
1979, would protect a borrowet· or subsequent buyer who purchased a 
duplex as investment ,property, as long as one unit was used as that 
party's residence. 

August 23, 1979 

CONSERVATION COMMISSION: Voting Procedure - Rule 290-60.3 
(5) (17A) I.A.C. (11-17-75); Sections 1, 43, 46, Robert's Rules of Or
der; Sections 17 A.2 ( 1), 17 A.3 ( 1), Code of Iowa 1979. The chairman of 
the Conservation Commission may not cast the votes of commission 
members who are present but do not vote on a motion. When a quorum 
(2/3) of the commission is present, but only three members cast votes 
on a motion, all of which are affirmative, the motion is properly 
adopted. (Ovrom to Patchett, 8-23-79) #79-8-24 
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Representative John Patchett: This is in response to your request for 
our opinion concerning the validity of the voting procedure of the Iowa 
State Conservation Commission on September 26, 1978, in which the 
commission, by voice vote, adopted the master plan for Lake MacBride. 
According to your letter, all seven commissioners were present at the 
meeting, and the vote was as follows: three voted "aye", one abstained 
and two did not vote. The chairman counted the two non-votes as "ayes" 
and said the motion carried 5-0, with one abstention. 

You posed two questions: 

1) May the chairman cast the votes of members who were present 
hut neither voted nor abstained? 

::!) If the chairman cannot do so, has the master plan for Lake Mac
Bride been adopted since only three commissioners voted in favor of it? 

Under the Iowa Administrative Procedure Act, (Chapter 17 A, Code of 
Iowa 1979) each agency is required to make a rule setting forth its 
general course and method of operation. Section 17 A.3 ( 1). The Conser
vation Commission has done so in the following rule: 

Conduct of commission meefiug. All commission meetings shall be held 
in compliance with chapter 28A and section 107.10 .... A quorum of 
the commission members as defined in chapter 17 A must be present to 
transact commission business. The Chairman shall conduct the meeting 
iu accordauu with Robert-'s Rules ol Order. 

Rule 290-60.3(5~(17A) I.A.C. (11-17-75). 

Initially it should be noted that it is Hobert's Rules ol Order which 
governs the method of voting. The quorum requirement is that two-thirds 
of the members eligible to vote must he present in order to transact 
agency business. Section 17 A.::! (1), Code of Iowa 1979. The quorum 
refers only to the number of members present, and not to the number 
voting on a particular motion. Robn·t's Rules ol Order Newly Revised, 
Section 39, at 293 (1971) (hereinafter referred to as Robert's Rules ol 
Order. Since the Conservation Commission has adopted Robert's Rules 
of Order as controlling its method of conducting agency meetings, one 
must look there to determine whether the voting procedure was proper. 

1. CAN THE CHAIRMAN CAST THE VOTES OF COMMISSION 
MEMBERS WHO WERE PRESENT BUT NEITHER VOTED NOR 
ABSTAINED? 

Voice vote is the usual method for taking a vote. /d., at Section 4, p. 
37. The chair's powers with respect to a voice vote are limited to voting, 
if so desit"ed, when his or her vote will affect the result - i.e. to break 
or to cause a tie. /"d., at Section 43, p. 343. It is also the duty of the 
chair to put questions to a vote and to announce the result of each vote. 

/1l .. at Section -Hi, p. 3iti. llo\n•ver, there is nt> authority in Robert's Rules 
of Ordl'r for the chair to <'&lilt the vote~ of non-voting members, and 
therefore the Conservation Commission <:hainuan was without authority 
to do so. 

2. HAS THE MASTER PLAN NEVERTHI<~LESS BEEN ADOP
TED, SINCE THERE WERE ONLY THHEE VOTES IN FAVOR OF 
IT? 
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The basic requirement for an as:<cmhly to approve a motion is that the 
"propostion must hl• adopted by a nwjurif!l l'llft•; that is, direct approval 
must he registl•rcd by 111urt' flw 11 half of ,,. lllf'IIIIH·rs pn•st•nf and 1wt-ing 
on a particular matter ... " /d., at Sed ion I, p. ::. (emphasis added) The 
"majority vote" requirement is set forth more fully as follows: 

[I]t means more than half of the votes cast by persons legally entitled 
to vote, excluding blanks or abstentions, at a regular or properly called 
meeting at which a quorum is present. 

/d., at Section 43, p. 339. 

Thus, Robert's Rules of Order, which has been adopted by the Conser
vation Commission, establishes that a "majority vote" is necessary in 
order for the commission to approve a motion. This means more than 
half of the members present and voting, or, stated differently, more than 
half of the votes cast, excluding blanks and abstentions. Although all 
seven commission members were present at the September, 1978 meeting, 
there were only three members ]Jn•seut nnd l'ofing, i.e. the number of 
votes cast, excluding blanks and abstentions, was three. Since all three 
votes cast were "ayes", the majority vote requirement is clearly met 
under Robert's R~tlcs of Onler. The motion to adopt the master plan for 
Lake MacBride was therefore approved and properly adopted by the 
Conservation Commission. 

August 24, 1979 

PUBLIC RECORDS: Confidentiality: Chapter 68A, §§68A.1, 68A.2, 68A.6 
and 68A.8. Circulation records of a public library are public records 
and are open for public inspection and copying. The custodian of the 
records may bring a court action to restrain a particular request to 
examine records if the custodian believes the examination would not 
be in the public interest and would result in substantial and irreparable 
injury to one or more persons. (Schantz to Drake, 8-24-79) #79-8-25 

The Honorable Richa1·d F. Drake, State Senato-r: You have asked for 
an opinion of the Attorney General on whether the circulation records 
of a public library are open to the public under Iowa's Public Records 
Law, Chapter GSA, 1979 Code of Iowa. It is our opinion that such records 
are open to the public, although a colllt might allow exceptions to that 
general policy in exceptional cases. 

Section G8A.1, The Code, declares that "all records and documents of 
or belonging to ... " a state or local governmental unit are public records. 
Section 68A.2, The Code, states that all public records are open for public 
inspection and <·opying unless some other Code section permits or requires 
the record.s be kept confidential. You have cited no Code section authoriz
ing secrecy of library circulation records and we have found none. Based 
on the clea1· language of the statute it appears such records are public 
records and must be open for puhlil' inspection unless this statute cannot 
he constitutionally applied to library circulation 1·ecords. 

A respectable argument can he advanced to the effect that a require
ment of open library circulation records infringes upon rights guaranteed 
by the First Amendment to the United States Constitution. The United 
States Supreme Court has recognized a constitutional right to 1·ead 
derived from the First Amendment. See e.g., Lamont v. Postmaster Gen
eral, 381 U.S. 301, 85 S.Ct. 1493 14 L.Ed.2d 398 (1965); Kleindienst v. 
Mandel, 408 U.S. 753, 762-63, 92 S.Ct. 2576, 2581-82, 33 L.Ed.2d 683 
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( 1972). However, the open records law does not on its face purport to 
regulate the right to read. Rather, the argument would have to be that 
the existence of the statute would create a "chilling effect" upon a 
citizen's reading of unpopular or controversial books because of the 
possibility that neighbors, parents or police might discern what the 
citizen was reading. Several circumstances combine to dilute the "chilling 
effect" argument in this context. A citizen can read a book at the 
library without checking it out and thus create no record for public 
examination. In addition, books may be purchased or borrowed from 
friends without the creation of public records. If anything is chilled, then, 
it is the willingness to check out books from a public library, rather than 
the right to read in a general sense. 

By analogy to the decision of the United States Supreme Court iu 
Buckley v. Valeo, 424 U.S. 1, 96 S.Ct. 612, 46 L.Ed.2d 659 ( 1976), we 
conclude a court would likely reject the "chilling effect" argument here. 
Buckley involved a challenge to a federal statute requiring that the 
identity of all donors over $100 to political committees relating to federal 
office be reported to the Federal Election Commission and be open for 
public inspection and copying. The plaintiffs alleged that this disclosure 
requirement and others would deter potential donors to unpopular can
didates and parties and could subject those who did contribute to harass
ment, threats and intimidation. The Supreme Court was unwilling to 
void the requirement on the record made in that case, although the court 
left open the possibility that actual threats and harassment of donors 
could create such a serious threat to First Amendment rights in particu
lar stiuations that the reporting requirements could not be constitution
ally applied, 424 U.S. at 71, 96 S.Ct. at 65!:1. Our reading of Buckler 
leads us to conclude that a court would be unlikely to require a blanket 
exception to the open records requirement for all library circulation 
records, but might entertain a specific showing that a person was threat
ened or harassed based upon access to such circulation records. 

However, the Iowa Open Records Law provides a safety valve which 
could be utilized in lieu of the constitutional challenge. Section 68A.8, 
The Code, provides a p!l'ocedure to restrain the examination of a specific 
public record " ... if the court finds that such examination would clearly 
not be in the public interest and would substantially and irreparably 
injure any person or persons." This section creates a separate justifica
tion for confidentiality, i.e. a record not made confidential by any other 
68A exception may be kept confidential if public access would not be in 
the public interest and irreparable harm would result. See Des Moines 
Register and Tribune v. Osmundson, 248 N.W.2d 493, 502 (Iowa 1979); 
Bonfield, The Iowa Administrative Procedure Act: Background, Con
struction, Applicability, Public Access to Agency, The Rulemaking Pro
ceBB, 60 Ia.L.Rev. 731, 790. It should be noted that an action for an 
injunction under 68A.8 may be brought only to restrain the examination 
of specific records and not an entire class of records such as library 
circulation records. In such a proceeding, the injunction would be sought 
by the custodian of·the recot·ds, who would have the burden of proving 
that the examination of records would serve no public purpose and would 
cause irreparable harm. In short, a public library could not state simply 
that its records are confidential unless a person gets a court order 
requiring the release of records. Chapter 68A does permit the custodian 
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of the records to deny a citizen permission to inspect public records for 
a reasonable time in order to obtain an injunction, but only if the cus
todian in good faith believes he or she is entitled to such an injunction. 
A bad faith refusal to permit the inspection of public records could 
subject the person responsible to criminal sanctions pursuant to §68A.6. 

Although we have concluded that library circulation records are public 
records within the meaning of Chapter GSA and open to public inspection, 
we are not unmindfpl of the serious concerns of librarians about the 
policy implications of such a holding. The privacy and First Amendment 
concerns in this area are not insubstantial. For the most part, what a 
person reads is simply no one else's business. There are situations, in 
our view rather infrequent, in which law enforcement officials may have 
a very legitimate interest in those records. For example, it is our under
standing that this opinion request developed from a situation where 
Muscatine police officers attempted to verify a murder suspect's alibi 
that he had been at a public library at the time of the murder by examin
ing the library's records to determine if the suspect had checked out any 
books on the date in question. However, the provision exempting certain 
records from public disclosure contained in §68A. 7 contemplates the 
possibility that a court or the lawful custodian of the records can make 
exceptions to the general rule of confidentiality. Such a procedure might 
well provide ample opportunity for access in those situations where a 
legitimate need for inspection can be established. In the end, however, 
these are arguments for adding an additional exception to §68A.7 for 
library circulation records and must be addressed to the legislature. 

August 24, 1979 

COUNTIES: Part-time County Attorney - §§332.62, 332.63 and 340.9, 
The Code 1979. When the position of County Attorney is changed to 
part-time, the Board of Supervisors initially sets the salary. Thereafter, 
it is the responsibility of the compensation board. (Blumberg to Rob
bins, Boone County Attorney, 8-24-79) #79-8-26 (L) 

.\ugust 211, 1979 

SCHOOLS: CONTENT OF SCIEN<.;E COUltSES: Sections titi.1(1), 
257.25(11), The Code 1977; §~257.25(3)(4) and (6), Ch. 280, §§280.3, 
601A.2(10), The Code 1979; Ch. 1179, Acts of the 67th G.A. 851 1979); 
Sections 280.3 and 601A.2(10) do not relate to the content of public 
school courses. Nothing in Iowa Jaw requires the teaching of the cre
ation model in public school science courses. (Hagen to Van Gilst, 
State Senator, 8-28-79) #79-8-27 

Th1· Honurabh· Bass Van Gilst, State Seuatur: You asked for our 
opinion concerning discrimination in education and the content of course 
materials used by Iowa public schools. The specific questions you raised 
are as follows: 

L As the Iowa Code requires science courses in secondary gnules, 
.:an censorship of the scientific evidences of the Creation Model be 
considered as an act of dism·imination just as it would be if Black 
History were left out of History classes? 

2. Can the materials in the State Library under "l'l'cation" he used hy 
public school teachers in science elasses? 

In your letter you refer to an opinion issued !Jy this office in December, 
1977. That opinion was in response to an inquiry from the State Superin-
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tenrlent of Public Instruction as to whether a provision of §280.3, The 
Code 1977, was enforceable. The language at issue was: 

The board of directors of a public school district shall not allow dis
crimination in any educational program on the basis of race, color, creed, 
sex, marital status or place of national origin. 

That sentence is part of a chapter enacted by the 65th General Assem
bly entitled "Uniform School Requirements" and contains a number of 
miscellaneous duties of boards of public school districts in Iowa. It was 
the conclusion of the 1977 opinion that the provision was enforceable 
and that the sanctions for failure to carry out the duties of the chapter 
were removal of the district from the approved list of schools pursuant 
to §257.25 ( 11) or removal of board members pursuant to §66.1 (1), The 
Code 1977. 

It is our op1mon that the sentence of §280.3, The Code 1979, quoted 
above does not pertain to the content of educational programs. Although 
the sentence is ambiguous it is a part of a chapter which contains a 
variety of unrelated requirements. We believe that the sentence quoted 
above pertains to the "race, color, creed, sex, marital status or place of 
national origin" of the student. Educational programs do not possess, 
e.g., race or color or sex or marital status. Those are characteristics 
which people possess. It is our opinion that the statutory purpose of that 
sentence is to prohibit discrimination in the furnishing of educational 
programs on the basis of the "race, color, ... " of the recipient of an 
educational program, and is not concerned with content of courses. 

Because we believe the sentence quoted above is a prohibition against 
discrimination directed toward students, we do not believe your questions 
are related to that sentence in §280.3, The Code 1979. 

Discrimination in public accommodations is prohibited in Iowa and the 
definition of public accommodation was exanded to specifically include 
"each state and local government unit or tax-supported district of what
ever kind, nature, or class that offers services, facilities, benefits, grants 
or goods to the public, gratuitously or otherwise." Ch. 1179, Acts of the 
tilth t.;. "\. ~:l. p. H51. H5:! (1!17!1).eodifietl as ~tiUIA.2(lll, 2tl m. The Code 
I !179. Tllll>', the ><anetion,; of the Iowa Civil Rights law have been added to 
those existing in 1977, if any st·hool district is found to discriminate in 
furnishing education to students in Iowa. Again, however, these provi
sions do not relate to the content of courses. 

As your request notes, §257.25, The Code 1 D79, does require that science 
courses be taught in elementary and secondary schools. Nothing in this 
section, nor in any other section of the Code, purports to specify in detail 
the content of such courses, much less require the use of particular 
materials to be used in their teaching. In our opinion, nothing in the 
Iowa Code nor the Constitutions of Iowa o1· the United States requires 
teaching the "Creation Model" in these science courses. 

In response to your se<'ond question, it is not the appropriate function 
of this office to venture opinions on whether it is sound policy for 
teachers to use particular materials in the State Library in their science 
courses. 



367 

August 31, 1979 

CITIES AND TOWNS: Township Clerk-Chapter 64, §§359.20-.27, The 
Code 1979. A township clerk is required to execute and file an official 
bond in an amount, fixed by the county board of supervisors, as public 
interest may require. (Hyde to Hoth, Des Moines County Attorney, 
8-31-79) #79-8-28 (L) 

August :n, 197!1 

\' KTERANS PREFERENCE; PUBLIC EMPLOYEES: Sections 70.1, 
400.10, 400.11, The Code 1979. Code sections which give an absolute 
preference to veterans in the selection process of state and local gov
ernment employees do not violate the Equal Protection Clause of the 
United States Constitution under Personnel Administrator ol Massa
chusetts 11. Fcc11ey, U.S. , 99 S.Ct. 2282, L.Ed.2d (1979). 
(Hagen to Kudart and Orr, State Senators, 8-31-79) #79-8-29 

The Hmwmblt· A1'thur Kuclart and The Honomblc .Joan On·, State 
Senators: We have received your letter dated March 28, 1979, requesting 
an opinion of this office concerning the possible liability of the State of 
Iowa and Iowa cities as a result of the filing of civil rights complaints 
claiming discl'imination on the basis of sex because of the Iowa veterans 
preference statutes, found in Chapters 70 and 400, The Code 1979.' We 
postponed our response while awaiting the outcome of a case pending 
hefore the United States Supreme Court challenging the veterans prefer
ence law of Massachusetts. The United States Supreme Court issued its 

decision on June 5, 1979. See Personnel Aclministmto1' ol Massachusetts 
,., Feeney, U.S. , 99 S.Ct. 2282, L.Ed.2d (1979). We respond 
to your specific questions as follows in light of that decision: 

1. Could the state be liable and required to hold harmless any city 
against whom a civil rights complaint is filed? 

2. Can damages be recovered by a complainant against a city because 
of that city's adherence to state law under Chapter 70 and 400? 

3. Would the state be liable for damages from a city because of its 
adherence to the statutes set forth in Chapter 70 and 400? 

4. Could the state be sued for violation of 42 U .S.C. Section 1983, 
Federal Civil Rjghts Laws, because of the state's failure to enact legis
lation that would correct a potentially discriminatory employment policy? 

Sections 70.1 and 400.10-.11, The Code 1979, give an absolute prefer
ence to veterans in the selection process of state and local government 
employees in Iowa! Iowa cases have construed the preference to be 
mandatory, controlling, not irreconcilable with other civil service statutes, 
highly remedial, and requiring a liberal construction. Herman v. Stur
geon, 228 Iowa 829, 293 N.W. 488 (1940); Case v. Olson, 234 Iowa 869, 

• Your letter further discusses revisions in the veterans preference law 
proposed by Senate File 75 and House File 665, First Session, 68th 
General Assembly (1979), which would alter the absolute preference for 
veterans currently in effect, and bring the preference policy for local 
governments into line with state merit employees (Section 19A.12(21), 
The Code 1979) and federal service employment as established by the 
United Civil Service Commission. Our opinion is limited to the provi
sions and effect of the current veterans preference law. 

• See, e.g., §70.1, The Code 1979: "In every public department and upon 
all public works in the state, and of the counties, cities, and school cor-
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1-1 N.W.:.!tl717 (1~14·1); /J,,,;s , .. J:,,,,./1, 1·10 N.W.:.!tl 1~:1 (Iowa I!IHH); 
Ut'Jit'l' 1'. TriJ•II'il, :.!:17 Iowa lili·l. :.!:.! N.\V.:.!tl :1:.!!1 ( 1!141i); llriyhfultlll .,,, 
C'i1•il s,.,.,.;e,· Co111111i.~.~iou of lltl' <'il!l of l!n• llloiut'll, 171 N.W.~d Iii~ 

(Iowa 191i9). I-;urlier ver>~ions of the statute wen• held not to violate 
the Iowa Constitution prohibition ag-ainst gTanting- special privileges or 
immunities to any citizen or class of citizens. Iowa Constitution, Article 
I, §6; Acts 1904 (30th G.A.), Chapter 9; Tluu·ber v. Duckworth, 165 
Iowa 685, 147 N.W. 158 (1914); Shaw v. City C01mcil of Marshalltown, 
131 Iowa 128, 104 N.W. 1121 (1905). Veterans preference has faced no 
modern challenge to its constitutionality, however, based on an equal 
protection argument. 

A statute' similar to the Iowa Code sections was before the Supreme 
Court in Personnel Administrator of Massachusetts v. Feeney, supra. In 
the action, brought pursuant to 42 U .S.C. §1983, "[t]he sole question for 
decision ... [was] whether Massachusetts, in granting an absolute life
time preference to veterans, has discriminated against women in violation 
of the Equal Protection Clause of the Fourteenth Amendment." Feeney, 
99 S.Ct. at 2292. The Supreme Court, after subjecting the statute in 
question to a multi-step analysis, concluded that Massachusetts had not 
so discriminated. 

Classifications based upon gender, not unlike those based upon race, 
have traditionally been the touchstone for pervasive and often subtle 
discrimination .... (S]uch classifications must bear a 'close and sub
stantial relationship to important governmental objectives,' Craig v. 
Boren, 429 U.S. 190, 197, and are in many settings unconstitutional. 

Feeney, 99 S.Ct. at 2293. 

If a statute is gender neutral on its face (as are both the Massachu
setts and Iowa statutes), but is challenged on the ground that its effects 
(Footnote Cont'd) 

porations thereof, honorably discharged men and women from the mili
tary or naval forces ... , who are citizens and residents of this state 
shall be entitled to preference in appointment, employment, and pro
motion over other applicants of no greater qualifications," and ~400.10, 
The Code 1979: "In all examinations and appointments under the pro
visions of this chapter, ... honorably discharged men and women from 
the military or naval forces of the United States ... , and who are 
citizens and residents of this state, shall be given the preference, if 
otherwise qualified." 

The statute, now codified as Mass. Gen. Laws Ann., Ch. 31, ~26 (West 
1979), reads in part: 

The names of persons who pass examination for appointment t~ ~ny 
position classified under the civil service shall be placed upon the ehg1ble 
lists in the following order: 

(1) Disabled veterans ... ; ( 2) veterans ... ; ( 3) persons described 
[widow or widowed mother of veteran killed in action or who died from 
a service-connected disability incurred in wartime and who has not 
remarried] ... ; ( 4) other applicants .... Upon receipt of a requisi
tion names shall be certified from such lists according to the method of 
certification prescribed by the civil service rules. A disabled veter~n 
shall be retained in employment in preference to all other persons, m
cluding veterans. 

A 1977 amendment extended the dependents' preference to "surviving 
spouses" and "surviving parents." 1977 Mass. Acts, 1977, Ch. 815. 



--- 369 

upon women are disproportionately adverse, a two-fold inquiry is then 
required. First, is the statutory classification "indeed neutral"? Second, 
if the classification is not based upon gender, does the adverse effect 
reflect invidious gender-based discrimination? The federal district court 
in Fee11ry had concluded and the Supreme Court agreed that the Massa
chusetts law was not gender based in that the distinction was betwee11 
refrrans and nou-veferans, 11of betweeu 111en and women. The majority 

opinion concluded that the law did not reflect invidious discrimination 
but rather "remains what it purports to he: a preference for veterans of 
either sex, not for men over women." Feeney, 99 S.Ct. at 2296. 

The Court specifically did not approve the policy behind veterans 
preference laws: 

Veterans hiring preferences represent an awkward-and, many argue, 
unfait·-exception to the witlely shared view that merit a111l merit alone 
should Jll"t'vail in the employment puli!·ies uf Kovemment. After u wat·, 
such laws have heen enal"ted virtually without opposition. Dm·inK peace
time they inevitably have come to be viewed in many quarters as undemo
cratic and unwise. Absolute and permanent preferences, as the troubled 
history of this law demonstrates, have always been subject to the objec
tion that they give the veteran more than a square deal. But the Four
teenth Amendment 'cannot be made a refuge from ill-advised ... laws.' 
District of Columbia v. Brook, 214 U.S. 138, 150. The substantial edge 
granted to veterans by ch. 31, ~23 may reflect unwise policy. The appellee, 
however, has simply failed to demonstrate that the law in any way 
reflects a purpose to discriminate on the basis of sex. 

Feeney, 99 S. Ct. at 2297. 

We believe that under a similar analysis, Sections 70.1, 400.10 and 
400.11, The Code 1979, would withstand a federal equal protection 
challenge. 

August 31, 1979 

USUHY: Chuptet·s 535 and 537, 1979 Code of Iowa. Under the terms of 
§535.2, 1979 Code of Iowa, creditors may charge up to five percent 
interest per year without a prior written agreement. Rates exceeding 
five percent may be charged only pursuant to a bilateral written agree
ment between the parties to the transaction. The maximum lawful rate 
that may be provided for in any written agreement ia that rate which 
is determined by the Superintendent of Banking each (Jlonth. However, 
pursuant to Chapter 537, 1979 Code of Iowa, higher finance charges 
may be provided for pursuant to written agreements in consumer credit 
transactions. Under Chapter 537, the terms "interest" and "carrying 
charge" are both· encompassed within the broader term "finance 
charge". The sale of insurance is excluded from the Iowa Consumer 
Credit Code when there is no credit extended. (McFarland to Halvorson, 
State Representative, 8-31-79) #79-8-30 

Houomble Roger A. Halvorson, Representative-17th District: You 
have requested an opinion on Chapters 535 and 537 of the Iowa Code 
and specifically ask the following questions: 

1. May a creditor charge interest on due accounts without a prior 
written agreement with the debtor? 

2. If the answer to the first question is "yes", what is the maximum 
rate of interest that may be charged? 

3. Is the phrase "carrying charge" synonymous with the word "in
terest" under the language of the ICCC? 
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Chapter 535, 1979 Code of Iowa, is the general usury statute in Iowa 
and its provisions apply to any transaction involving interest charges 
unless a transaction is specifically excepted from certain provisions of 
Chapter 535 by another chapter of the Iowa Code. (Op. Att'y. Gen. #79-
5-27) 

Section 535.2, as amended by Senate File 158, 68 G.A. 1979 Session, 
provides as follo~s in §19: 

Except as provided in subsection 2 hereof, the rate of interest shall be 
five cents on the hundred by the year in the following cases, unless the 
parties shall agree in writing for the payment of interest at a rate not 
exceeding the rate permitted by subsection 3: [Emphasis added]. 

* * * 
* * 

b. Money after the same becomes due. 

Thus, under the terms of §535, a creditor may charge interest on due 
accounts without a prior written agreement with the debtor, but only to 
the extent of five percent a year. A creditor may charge more than five 
percent only if the parties have agreed in writing first. In other words, 
a unilateral notice on an invoice that a certain rate of interest in excess 
of 5% a year will be charged on delinquent accounts is ineffective. Be
fore a rate higher than 57< may be charged, the parties involved in the 
transaction must execute a bilateral agreement in writing fixing the 
interest rate. 

The interest rate that may be charged pursuant to a written contract 
between the parties is generally controlled by §535.3, as amended by 
S.F. 158. 

a. The maximum lawful rate of interest which may be provided for 
in any written agreement for the payment of interest entered into during 
any t·al~·ndar naonth ''""""''"'"i111:· "" "" :a i'tl'r I ht• t'fft'd ivt• dalt• of this 
At·t ~hall l>t• two pen·t•nt:q,:-~· point~ :ahu\'l' th:· nauntllly avt·rag-t• tt•n-yt•ar 
nmstant maturity itnerest rate of llnilt•d ::Halt's g-ovenuncnt notes untl 
bonds as published hy the hoard of g·o,·t·rnors of tlw ft•deral reserve sys
tem for the calendar month seeond prPeeding- the month during which 
the maximum rate based thereon will be effective. 

On or before the twentieth day of 2ach month the superintendent of 
banking shall determine the maximum lawful rate of interest for the 
following calendar month as prescribed herein, and shall cause this rate 
to be published, as a notice in the Iowa administrative bulletin or as a 
legal notice in a newspaper of general circulation published in Polk 
county, prior to the first day of the following calendar month. This 
maximum lawful rate of interest shall be effective on the first day of the 
calendar month following publication. . . . . 

Chapter 537, 1979 Code of Iowa. also known as the Iowa Consumer 
Credit Code (ICCC) provides an exception to the usury ceiling imposed 
by Chapter 535. The !CCC applies only to consumer credit transactions 
as defined by the five point test set out in §537.1301 (13). Under the 
terms of the !CCC, creditors involved in consumer credit transactions 
may contract for and receive finance charges at rates in excess of rates 
allowed under the general usury statute. 

Although the !CCC is an exception to Chapter 535 in that it authorizes 
parties to contract for finanee eharges at rates higher than interest rates 
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allowed under Chapter 5:l5, the I CCC does not totally displace Chapter 
535 in consumer <'~'edit transaetions. Tlw provisions of Chapter 535 are 
generally applicable on all transactions involving interest charges (fi
nance charges) unless another chapter of the Code specifically provides 
otherwise. Thus, the rule that a written agreement is necessary before 
interest (finance charge) in excess of 5';( per year is charged applies to 
consumer credit transactions as well as nonconsumer credit transactions. 
The ICCC does not provide otherwise. 

Next, you requested a elarification of the meaning of various terms 
used by creditors to label the rates they charge for extending credit. 
The term "finance charge" is defined broadly by §537.1301 (20), which 
provides: 

Except as otherwise pmYided in ~uhsection "b", "finance charge" 
means the sum nf all cliarges payable direetly or indirectly by the con
sumer and imposed directly or indiret·U~· by the creditor as an incident 
to or as a condition of the ext-ension of credit, including any of the 
following types of eharges which are applicable: 

( 1) Interest o1· any amount payable under a point, discount or other 
system of charges, howe\'er denominated .... 

(~) Time priced diffPr·ential. nedit s<•rvirc•, service, ClliT!Jing or other 
chary,., however denominated. rJ<:mphasis Adclt•d] 

Thus the terms "interest'' and "ranying· rha1-ge" are both encompassed 
within the broader term "finanee eharg·c". The sum of all of the charges 
which the consumer pays for the extension of eredit may not exceed the 
maximum finance charge that may be applied in consumer credit trans
actions pursuant to Article 2 of the ICCC. 

The following brief summary will capsulize my answer to your series 
of questions. Creditors may charge up to 5';( interest per year without a 
prior written agreement. Rates exceeding 5', may be charged only pur
suant to a prior written agreement. The maximum lawful rate that may 
be provided for in any written agreement is that rate which is deter
mined by the Superintendent of Banking each month. However, higher 
finance charges may be provided for in written agreements in consumer 
credit transactions. Rates applicable in consumer credit transactions are 
set out in Article 2, of the I CCC, §537.2201 et seq. Under the ICCC the 
terms "interest" and "canying chat·ge" are both encompassed within 
the broader term "finance charge". 

Finally, you indicated a particular inter·est in the applicability of the 
ICCC to the sale of insurance. Section 637.1202 provides in part: 

Exclusions. This chapter does not apply to: 

• • • 
2. Except as otherwise provided in article 4, the sale of insurance if 

the insured is not obligated to pay installments of the premium and the 
insurance may terminate or be canceled after nonpayment of an install
ment of premium. 

Stated simply, the sale of insurance is excluded from the provisions 
of the ICCC when there is no c1·edit extended. If the insured may cancel 
the policy after nonpayment of a premium, effective~¥ no credit has been 
extended. In such a transaction, the purchaser has paid in advance to be 
insured for a specified period of time. Since such transactions are ex-
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eluded from the ICCC, the maximum interest rates that may be agreed 
to in writing are controlled by Chapter 535. 

September 4, 1979 

PUBLIC RECOitDS: Trade Secrets; Reports to Government Agencies; 
Energy Policy Council. Chapter 68A; sections 93.7(3), 17A.3(1)(d), 
The Code; 5 U.S.C. §552(b) (4); 18 U.S.C. §1905. The Energy Policy 
Council may disclose records showing allocations of fuel under set-aside 
program but must delete the names of suppliers if such would disclose 
information obtained under section 93.7 (3), The Code. Allocation or
ders may be released without prior notice and opportunity to be heard 
where notice to a large class of affected persons is impracticable and 
the confidentiality determination is not based on facts unique to each 
individual affected. (Miller and Osenbaugh to Rapp, 9-4-79) #79-9-1 

Honorable Steve Rapp, State Representative: We have received opinion 
requests from Representative Steve Rapp and Edward J. Stanek, Director 
of Energy Policy concerning the confidentiality of information contained 
in state petroleum set-aside authorization orders. Given the identity of 
certain issues, we are issuing one opinion in response to both requests. 

Representative Rapp asked the following question: 

Do the provisions of section 69A.2, Code of Iowa, providing citizens 
with the right to examine and copy public records, 1 apply to the records 
of the Iowa Energy Council setting out the distribution of fuels, includ
ing quantities, names of suppliers and recipients, and dates, under the 
state fuel set-aside program administered under the general authority of 
subsection 93.7 ( 9) , Code of Iowa? 

Mr. Stanek asked essentially the same question and further asked what 
procedures should be followed to provide notice to affected persons, to 
determine confidentiality claims, and to provide appeals to aggrieved 
parties. 

The state set-aside program allocates a percentage of gasoline and 
middle distillate fuel entering the state each month. The Energy Policy 
Council allocates this state set-aside pursuant to its authority to "[a]llo
cate state-owned or operated energy supplies to those determined to be in 
need," section 93.7 (9), Iowa Code, 1979, and pursuant to authority dele
gated to the Council by the United States Department of Energy under 
the Emergency Petroleum Allocation Act (P.L. 93-159) and D.O.E. 
regulations, 10 C.F.R. Part 205. 

In determining whether information contained in Council allocation 
'lrders may be released, it is necessary to distinguish between information 
regarding prime suppliers who ship fuel into the state for sale to jobber;. 
and information regarding those jobben; or dealers allocated the fuel. 
Section 93.7(8) requires suppliers to periodically report certain informa
tion regarding sale and supply of fuel. That section provides in relevant 
part: 

1 The opinion request concerns information contained in Council orders 
authorizing allocation from the state set-aside. This opinion is accord
ingly limited to information contained in such orders and does not 
resolve questions concerni:lg other records of the Council, such as docu
ments submitted by applicants or by suppliers. 
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Notwithstanding the proviSions of chapter 68A, information and re
ports obtained under this section shall be confidential except when used 
for statistical purposes without identifying a specific supplier and when 
release of the information will not give an advantage to competitors and 
serves a public purpose. 

Because the amount of the state set-aside is a fixed percentage of fuels 
~ntel'in~t thc ~talt• cud1 month. if lht• anwunts of ftu•l ullot·at.Ptl to indi
vidual recipients from prime supplier~ wcn• matlt• available, it woultl he 
a simple matter to compute the total st•t-asitle fnuu a prime supplier for 
that month and from that the amount of fuel shipped into the state by 
that supplier. To the extent this information is provided by the supplier 
under section 93.7 (3), it is confidential "except when used for statistical 
purposes without identifying a specific supplier and when release of 
the information will not give an advantage to competitors and serves a 
public purpose." The issue is whether disclosure is allowed "when release 
01 tne mxormation will not give an advantage to competitors and serves 
a public purpose" even though the supplier is identified. There are argu
ments in favor of the view that the quoted language creates two separate 
exceptions. If the two parts of the last sentence of 93.7 ( 3) are read 
together, the second phrase seems a meaningless addition since it is un
likely that release of information will give an advantage to competitors 
when specific suppliers are not identified. Also, this second phrase stand
ing alone is still more protective of confidentiality than the provisions 
in §68A. 7 ( 6) which would allow disclosure if a public purpose were 
served even though the report would provide an unfair advantage to com
petitors. However, the use of the conjunction "and" rather than "or" 
implies that the requirements of both phrases must be met before the 
information can be disclosed. The Iowa Supreme Court has held that 
"and" and "or" may be used interchangeably if demanded to effectuate 
the legislative intent. See cases cited in Jones 1'. Iowa State Highway 
Commission, 207 N.W.2d 1, 3 (Iowa 1973). However, in this case, it is 
not clear whether the legislature intended the two "when" clauses to 
establish a single exception or two separate ones. Neither construction 
would be inconsistent with the apparent legislative intent. 

Ordinarily, in statutory construction the grammatical sense of the 
words is to be adhered to, unless that sense is contrary to the clear 
intent and purpose of the statute, or if it would result in an absurdity 
or a repugnance or inconsistency in different provisions thereof. [Cita
tion omitted] The particular word 'and', in the section being construed, 
must be given the meaning and sense which tl:·:! law most clearly requires, 
and that is a conjunction or copulative sense. 

Haugen v. Drainage Dist1·ict, 231 Iowa 288, 313, 1 N.W.2d 242, 255 
(1941). In the absence of evidence .. of clear legislative intent to the 
contrary, we conclude that the last sentence of §93.7(3) creates a single 
exemption which prohibits the release of information provided by sup
pliers except when used for statistical purposes. 

Of course, the confidentiality provisions of section 93.7(3) would not 
apply if the Council obtained the information from a source other than 
the supplier or if the information is otherwise publicly available. Thus, 
if the Council learns from another non-confidential source the total 
volume of fuel shipped into the state by :1 supplier, this information would 
not be protected by sectiou 93.7 (:!) . ' 

It ~hould ht• lltltt•d that informat.iPll l<·g·anling· the supply of stat!• pur
cha~ed fuel i~ not protPcted hy 'Petioli !I:!.";! :l l. Section !I:LX states, "The 
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You abo qu<>slion \\ll!'lht·r rh,, ,·,,rrrll·il 11111'1 dr"·loe~· th<· rd!'lllit'· ,,f 
rPcipients of the '"t a,idl'. tlu· quantit~· of i'rwl all<w:tl<·d ,.,,..11. and tiH· 
dates of the alloration urd<•r:·. Thrs lllf<llll!'lll:Jt ion '' 11<<1 pr"t"•·ted Ulldt•J 
dates of tht• alloeation ordt·r'. Till'· rnfonn:1ti"" is ""t pl·ot•·<·ll'd 11ndt'l 
that section. It i,.; tht•refurl' fll'<l'''ar' t" •kL•nuint• \\'lll'lht·r 'Llf'il lllfonlla
tion fits within oJH' of lht> "alt·g·ori!'' "f ,.,,nfHiential n•<'•ll·d,, u11dt·1· st·dion 
G8A.i, The Code. or \\'hl'llll'r gTanl:lll( <'«llfidc·ntial tr,•atl!u·nt to .'uch 
information is lH!l'l'"ar~· to pren•nt d!'11ial ,f st·r•·i<'<''' frorn tlw I 'nitt•d 
States (;o\'ernment (t'.g .. '""" of dl'!Pgatifln 11f thl' "'t-asid<• progTam 1. 
'ection ti8A.!I. The lode. 

It is our undt>rstanding· that t:ertain ll'CIJIIl'nf.s • laitll that l'l'\l'a!ing tlw 
allocation of fuel to then1 \\'Ou!d allo,,· preda1111Y actiulh \,y L'olllpl'titoJ·s 
to Pnlll'e away <'li.'L"ln<'l' llladt· a\\'al ,. of Lhe1r 'lrorlage of fuel. It is also 
claimed that this inforn1ut 11111 could afft·t·t. the "spot prin•s" such jouuers 
or fuel users must pay to a•·qull·t· fut·l from pri\'ate soUJTes. Hecipients 
could thu~ arguably assert that allocation order~ are eonfidential as 
either trade ~<>nets under section liiL\.7t:ll or ''[rjeports to governmental 
agencit>s which, 1f relt•asPtl. would g·in· advantage to competitors and 
~er\'e no puldic purp"~•," Ul~<lt•J ,,.,·lion liH.-\.7 I:! I. If it i> determined 
that thl• informatit.rl in que~\1on c'"''titult·s a trade secret, the inquiry 
Pnds there. If not a tradP st•,·ret. thl· infoJJnation is eonfidential only if 
its 1·eleasl' would give ad\'antag't' to c,onlpetitors and additionally would 
'<" \'e n11 public purpose. 

In our opinion information reganling allueation of set-aside fuel to a 
hu~int·'s is not a "trade "-'<Tel J'l'<'ognizt'd and pruteett•d as such hy law." 
St•<·tion liiL\.1 1 :l I. Tht• Iowa Slipll'nle Court ha' appro\'Pd the definition 
of trade senel> in the l{t',.;latement of Tort,; .. 'el'lion 751. comment u. 
/:os/1· l'illllliculs. l11c. '· J:,,ISOII. :!51 :'\.\\.~d ~~(), ~~fi (Iowa 1977). 
St'l'lion liiL\.7 (:li explicitly direct' that the turm "trade secrets" in 
Chapter liHA is to ill' defined in aeeonlance with its recognized legal 
meaning. It is thert-fore appn.pnatP to u,;e the Hestatement standard 
which ha,; hPen appro\'ed hy the Suprl'mt• Court in a ease involving 
pri,·at.e reeonk ,-,·,., .. Op . ..\tt'y. (;t•rJ. ;ti'!l-li-lli <Schantz and Cosson to 
~ebon I. The languagl' 'i'L'l'lflcally adopted in l!uslc ( 'il<'lllil'uls states 
in part. "A trade setTl't L< a prot'l'" or deviel' for .. ontJnuous use in the 
opPratloll of tht• hu,Jnt•s,." ~;;1 :'\.\\'.:!<1 at :!~li. Thl' l{pstatement dPfinition 
itsPif furtlwr slalps: 

It [a tradt• sc•t·Jetj d1ff<'l'' frotn othel 't'l'l <·I 1nfonnal ion 111 a hu~iness 
.. in that it i., 'lOt sirnply i11fonnalion a' to ,cingJ,. or t•pht•lneral events 

(Footnote Cont'd) 

council shall inelude in its [quarter!~· I n·pot·t [to thl' g·o\'ernor and the 
general a~semb!yJ thl' amount. pril'e. and dispo,;ition of the ful'l con
traded ft•r each month pursuant to suhsPction !I and I ht• name of the 
supplier of the fupJ." Thi,.; disclo~Ul't• n•quiremPnt applie' to supplies 
for which the Council contrads; it r1oes not app!~· to the ,;et-as ide pro
gram under which tlw <'<Hlnt·il acquin'~ alloeation authorit:> by operation 
of law rather than hy contraet. 

\Vhile an agency order or deeision is not a rep••rt to a gon•rnmental 
agency, the fact of inadequate supply was reported to the agency. Dis
closure of the information in the decision would thus re\'eal information 
contained in a report to the ag·PIH'Y· \\'e therefore assume that this 
provi~ion app!ie~ to the allocation orders. 
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in tht• cnndllt't of the i>tiSIIIl'S'. as, for !'Xalnpl". tilt• anwunt or other tPrms 
of a "-'nl'l hid fur a l'lllllract or lht• salary of ,·,·rtaill t'nlploy!•es, or the 
se<:urity investment;-; lnadt• 111 ,·.,ntPtnplated, "r t ht• datt• fixed for the 
antlOUIH't'lllt'lll of a liP\\ I"'''''Y "i for ht ing·ing o11t a IlL'\\' nwdt>l or the 
like. 

Tlw statute tbelf, l,y t·tt·atillg· a ,oeparatt- categ·ory for reports which 
wuttld g-in· advantag·e to ,.,>tnpl'lttOJI s apart from the tradl' st·net exemp
tion, n•t·ugntzt•s that s<>nH• inf•o~·nntinll of ad\'alttag·e to t·ompl'litors is not 
a tradt• sel'ret pr<•it•l'tl'd i>y Ia\\ .. \pplyi11g thL• ReoctatPilll'lll dt>finitiun and 
•·onstruing· st•t·ti"'" 1;tL\.It :; 1 a11d 11;) tng·ethL'I. we cotl('IUd<· that business 
informatio1, \\'hll'h \\ottld )!.'1\l' ad,·allt<tg·,, t" t·ontpditors is not a trade 
Sl'l'l'l't unle'S th<· inflltlnattoll wa, dl'\'l'loped for ,·ontinuous use in the 
operatwn of the htisin<''' Allocation. infonnatio11 is therefore not a trade 
secret. 

Thus in ordPr f"r tilt• set-aside allocation <>I dt•rs to he confidential, it 
would 1>!• llt'l'!'ssary to dt·t••rmill<' liP( only that n·l••a"' would givl' advan
tage to t·nmpetit11rs J,ut al"' that rPlt•ase \\'ollld sene no publi<: purpose, 
the l>tl'l'l'tor must t·onsid<•r till· pol~t·\ ,,f l'li:lptt·r (;t·L\ "that free and open 

l'Xamination of public tt't'ol'lls i, gent' I :ill>· in the puhlil' intt>n•st, even 
thoug·h surh examination may cau,.e int·on\·~·tJietH'e ot· embarrassment to 
public officials or others." SPction fiH..\.H. Furthl•t·morl', seetion 17a.:l(l) 
(d) requires agencies to make availahl•• for final inspel'tion all orders 
or decisions, deleting only such identifying details as n·ecessary "to pre
vent a clearly unwananted invasion of pl'rsonal privacy m· trade serrets 
... " We would advise the Director that tlw polil'~· of public account
ability of agencies in the allocation of benefits would support a finding· 
that release of the orders would sl'rVP a puhlil' purposP. This determina
tion is entrusted to the Director as lawful custodian of the records. 
Section 68A.7. 

It is also necessary to determine wheth1•r the information must be kept 
confidential in order to prevent the denial nf "ervices or ·~ssential infor
mation from the United States govPrnmPnt. St•rtion fiHA.!l, Iowa Code, 
1979. By participation in the federal set-asid;• pro1rram, the State is 
subject to the requirenll'nb of the FedPral FrePdom of Information Ad, 
5 U .S.C. §522, and possibly the federal Trade Secrets Act, I H t T .S.C. 
§1905. 10 C.F.R. 205.9 (f). (If individuals claim l'onfidentiality at the 
time of submission of the materials, the JH'nct•dures fm· notice and deter
mination set forth in that regulation must he followed. l The federal 
Freedom of Information Act exempts from public disrlosure "trade 
secrets and commercial or financial information obtained from a pPrson 
and privileged or ('onfidential." ;, ll.S.C. §552 (b) ( 4). This ·~xemption is 
broader than sections G8A.7(3) and (7), The Code. discussed above, in 
that confidential business information othn than trad1• st•t·reb is pro
tected from mandatory diseJOSU re. e nder this federal test, l'Ol11!11ercial 
information is exempt if release would caust• ,cubstantial harm to one's 
rompetitive position. ,'\'atio11ul l'ul'i;s 1111rl ( 'ot/SI'I'I'IIIioll ,1·'·"•ciutiou 1· . 

. llol'foll, 498 F.2d 765, 770 (D.C. Cir. l!l74). However. the federal Free
dom of Information Art i~ purel~· a disdo,;ure statuti'; it dol's not pro
hibit agencies from dis<:losing- infonnation within an exemption. ('/ii·yR/n 
C'orpomtiun 1'. RroH'II, L'.S. . (ill L.Ed.:!d :!OH. 2l!J. !l!l S.Ct. 1705, 
1713 (1979). However, 1H t.: .S.C. § Hl05 makes criminal thL• release hy 
United States' employees of certain information re~anling trade secrets, 
operations, income, ete .. of persons <ll' business assol'iations when· sueh 
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disclosure is "not authorized by law." While fC'deral agenciP~ have no 
authority to authorize the disclosure of information protectPd hy lR 
U.S.C. §1905 and exempted from mandatory diselosurp undPr !i U.S.C. 
§552(b), Chrysler Corpumliou, GO L.Ed.2d at 22G, 99 S.Ct. at 1719, the 
Iowa legislature has by passage of Chapter liRA authorized the release 
of information not within the scope of its ~xemptions. Disclosure would 
thus be "authorized by law" and outside the' scope of 1K U.S.C. ~1905. 
In our opinion, the disclosure by the Energ-y Policy ('ouncil of commei"Cial 
or financial information not protected by H~l"lion liK,\.7, Iowa Code, 197!1, 
is not prohibited by federal law. 

Sin(·e thl' Energ·y l'oli,·y t 'ouneil ila·. at pa·:-:c•JJL "" el J"-cdiv,• nile:: 
requiring submitters to make claims of confidentiality at the time of 
submission, it is necessary to determine whdlwr Chapter GKA or due 
process requires noticP to affrcted individuals before disclosure of in
formation. Chapter GSA is silent on this point hut does impose an affirm
ative duty on agencies to discJo,e infmmation uniPss the information is 
within a confidentiality exemption. SPetion liKA.'i. 

In l'hannaceufica/ .1/frs. As."'· , .. ll'ciullcJ·yer. -!11 F.Supp. 571i (D.C. 
D.C. 1976), the Fed·eral District Court upheld Food and Drug Adminis
tration regulations providing prior notice only when the question of 
confidentiality was close or uncertain. Factors indicating due process 
was met without notice prior to disrlosure wer:: the exp·ertise of the 
agency, the stringent disclosure requirements of the FOIA which gave 
ageneies only 10 days to rt>soh·e requl·~ts. and procedures by which 
individuals could claiJn confidentiality by notation on the submission 
(even though the FDA was not bound by these claims). The Court dis
cussed the due process right to notiee: 

... notice requirements are relative and circumstantial rather than 
absolute. They are determined by weighing the private rights at stake, 
the government's interests. the type of proceeding, the mannr of notifi
cation, the likelihood of eliciting a response, and the practical difficulties 
of time and cost. 

411 F.Supp. at 57!l. Applying these factors to an Energy Policy Council 
determination whether notice must he provided to persons supplied fuel 
under the set-aside program, we note that the difficulties of providing 
notice are great. In May over !HlO persons received allocations. The 
Council's small staff would he greatly burdened if it were necessary 
to notify all individuals. Th<· resulting delay could be lengthy. Addition
ally, these persons have \'oluntarily applied for state assistance and the 
information requested is C"ontained in agency decisions. Where individuals 
have made nu claim for confidential treatnwnt in these circumstances, it 
would not appear that tht> applicants would have a reasonable ·2Xpectation 
of eonfidentiality. Additionally there is a clear indication of legislative 
poliey towards di:-:closure of ag·enc·;-; decisions. Section 17A.:l(1) (d). Fur
th!'rmore, if tht· Council dl•C"idt•s to r€1Pase the information for the 
reasons set furth in this opinion, its deeision would not be i1ased on 
resolution of fact qut•stit>ns unique to tlw individuals affected. S1•e, 

Board of .SIIJII'I'I'isurs of Li1111 ('u!IIIIJI /'. lhp'l. ot' N<'I'C/1/IC, 263 N.W.2d 
227,239,240 (Iowa 1\1/!l). 

We would th€refol·€ advise thP Couneil that. upun reque~t for disclo
sure, it mu~t make a reasoned ddRrmination wht"ther to provide notice to 
affected individuals ba~ed on the degTee of <:(•rtainty of the confidentiality 
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determination, the practicability of noti<'e, the public interest in disclo
sure, the impact on individual~ who might claim confidential treatment, 
and the likelihood that individual~ could make si~.rnificant contributions 
to the decision-making process. In so doing the agency's action must be 
reasonable. Seetion 17A.l!l(ll). In a case where the agency concludes 
that disclosure is warranted, notice to all is impracticable, but that claims 
of confidentiality are likely to hl• made, we would advise the Council to 
release its determination, provide as much notice as is praeticable through 
press releases, notice to associations, etc., and allow the 5-day period 
provided by 10 C'.F.R. 205.!1 t f l for any person making such a claim to 
apply to district court for an injunction under section fi8A. 

The procedure proposed by the Council in its May ;~o. 1979, notice of 
intended action follows IIJ ('.F. R. 205.!l (f) by providing for notation of 
confidentiality claim.- on submitted doeuments and providing five days 
notice before disrlm;ure t•> those daiming eonfidentiality. Such procedure 
appears consistent with dul' process. f'hrll·lllllceufica/ :lfrulltjacfurers, 

SI!}J/'U. 

The Couneil could ful'\her advisl' applicants on the application and 
authorization form~. that the authorization order con,titute~ public infor
mation, that any claim to confidentiality of nthe1 information ~ubmitted 
in support of the application mu,;t l>l• noted on the fan· of the application, 
and that a second copy with l'launed confidential information deleted 
must be ~ubmitted to prevent waiver of confidential treatment. The 
Director as "lawful custodian of the record,-" has the responsibility to 
determine whether to withhold information under section 68A.7. Upon 
receipt of a request for information, the Director should release any 
records he determines aJ'P not confirlential. If he has substantial doubt, he 
may seek a judicial order pursuant to seetion (i8A.8. Sec, Op. Att'y. Gen. 

-#7!1-ti-lti (SchiJlilzand ('os~on to Nt·lsoJt). ll'. prior '" a n·qtll'St for 
tlisdosun>, the tliredor or tht• <"ouncil lll'lit•\'l'' that an t•ntin· t·ateg-ory 
of information mny arg-uably It{' confitll•nlial tJJldl•r ,_,;dion fiHA.7, tiH• 
agera·y should follow the rule-making- p rot'!'d 11 rt•s of chnptt'r 17 A to allow 
mput hy individuals who may I~ affected. Any intt•rpretive rule issued 
by the Council would he suhjeet to judicial review under seetion 17A.I\I 
(8) or section <i8A.8. 

In conclusion, it is our opinion that the DirPetm must release informa
tion contained in allocation orders if he determines such release would 
serve a public purpose. Such public purpose can he found in the public 
interest in agency accountability for allocation decisions. Section 93.7(3) 
does require deletion of information regarding suppliers if such identify
ing details would disclose information submitted by suppliers pursuant 
to that section. The Director may disclose non-confidential material with
out prior notice and opportunity to be heard where the confidentiality 
determination affects a large class of persons and notice to each is 
impracticable. 
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September 5, 1979 

CITIES AND TOWNS: ImpoundnH·nt Jll'riod for stray dogs. Iowa Const. 
Art. III, *~38A and :l9A. ~~1HH.I(4), 18H.:W, 18!:!.27, 188.35, 188.36, 
351.3, 351.7, 351.8, :l51.2G, :!51.~7. :l5l.:l:l, 351.34, 351.35; 351.37, The 
Code 1979. Iowa law providl•s no impoundment period for dogs with 
a license and rabies \'accination tag-, therefore local officials should 
consult any municipal or county ordinances controlling this situation 
since local governmPnts may l'nact ordinances of this nature pursuant 
to the Iowa Const., Art. I I I, ~~:!SA and 39A. The statutory period 
within §351.37 applies only to dogs without a valid rabies vaccination 
tag. Dogs without a licensP may be taken up pursuant to the statutory 
procedure~ of Ch. 188 or killed pursuant to §351.26. (Benton to Robin
son, State Senator, 9-5-79) #79-9-2 (L) 

September 5, 1979 

COUNTIES AND COUNTY OFFICERS: County Recorders. Sections 
110.11, 110.12, 1979 Code of Iowa - A county recorder may, but is not 
required to, demand a cash deposit or a bond from depositaries he or 
she designates to sell hunting and fishing licenses. ( Ovrom to Priebe, 
State Senator, 9-5-79) # 79-9-:l (L) 

Sl'llh•mhl•r a. 197!! 

SCHOOLS: J<:xpl•rimental Laboratory, Sl'hools: Fourteenth Amendment to 
Constitution of United States, ~2 lJ .S.C. ~2000d, ~265.4, The Code 1979, 
Chapter 273, The Code 197!1. 1) l'ast admissions policy of Malcolm 
Price Laboratory School of the University of Northern Iowa, wherein 
only Black students from Waterloo an• admitted for up to 100 seats 
in the school raises a serious question of equal protection and might be 
found to violate Title VI of the Civil Rights Act of 1964, 42 U.S.C. 
§2000d, but could al~o he sustained dep-ending on standard of review 
applied and whether less race-l'onsrious alternatives are availal!le to 
accomplish program g-oals. Given thP prospect of legal challenge, state 
agencies are generally advised to avoid admissions or other benefit 
programs in which race is an exclusive criteria unless the activities are 
designed to remedy the effects of identifiable past discrimination. Even 
if a )ega) violation has occurred, it is doubted that a court of equity 
would order a radical retrospective J'emedy. ~) A policy of admitting
all children of a family om'P Olll' child has been admitted is not unlaw
ful. :!) The admissions prog-ram at Malcolm !'ric<· Laboratory School 
docs not appl·ar to disrriminat<· unlawfully ag-ainst the handicapped. 
(Appel to Lind, State RPpl'l'Sl'lltatiV!', !l-fi-79) #79-!J-4 (L) 

September 6, 1979 

TAXATION: SCAVENGER TAX SALE. Sections 446.7 and 446.18, The 
Code 1979. There cannot be a scavenger tax sale under section 446.18 
unless the real property to be sold has been advertised and offered for 
regular tax sale two years prior to the date of the scav.enger sale and 
remains unsold. Also, there must be a delinquency for each of these 
two years but such delinquency need not be for the full amount due 
that year. A scavenger sale can, however, be avoided by paying one full 
year's delinquent taxes, interest and costs before the scavenger sale 
because this would 'leave only one year's tax delinquent at the time of 
the scavenger sale. 

TAXATION: PROPERTY TAX-PUBLIC ACCESS TO ASSESSOR'S 
AND TREASURER'S RECORDS. Sections 68A.1 and 68A.2, The Code 
1979. Copies of the computerized records pertaining to assessed values, 
legal descriptions, and property tax payable per parcel belonging to 
either the county assessor or the county treasurer are obtainable in a 
computer readable medium form by a citizen who pays the reasonable 

cost of copying these records. (Donahue to Kudart, State Senator, 9-6-
79) #79-9-5 
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The Honomble Arthur (Bud) Kudart, State Senator: You have re
quested an opinion of the Attorney General regarding the interpretation 
and application of section 446.18, The Code 1979, dealing with "scavenger 
sales"; and the availability to the public for copying certain computerized 
county real property records. Specifically, in your letter you asked the 
following: 

1) Would a parcel of real property which has been advertised and 
offered at the regular annual tax sale under section 446.7, The Code, for 
two consecutive years hut goes unsold for lack of bidders be subject to 
a scavenger sale under s·ection 44Ei.18, The Code, when the third year's 
taxes become delinquent and the parcel is advertised for the third 
consecutive year, but the delinquent taxes for years one and two were 
paid each year shortly after the date of the section 446.7 tax sale. 

2) May the owner of real property which would be subject to a 
scavenger sale under section 446.18 avoid the scavenger sale by paying 
less than the full amount of taxes, penalties, and interest prior to the 
date of the scavenger sale. 

3) May a taxpayer avoid the penalty and interest which attach by 
virtue of tax sale by tendering payment in full of taxes, penalties, 
interest and costs which had accrued prior to the time of tax sale, to 
the county treasurer after the adjournment of the tax sale but prior to 
the time the treasurer receives payment from the tax sale purchaser? 

4) Does a citizen who pays the reasonable copying costs have a right 
to obtain a copy of the county's computerized tape or other computer
readable medium of the county's real property records consisting of 
assessed values, legal descriptions and the amount of property tax due 
per parcel. 

Your first and second questions are closely related and will be con
sidered together herein. 

Section 446.18, The Code 1U7U, provides as follows: 

"'Scavenger sale'-notice. Each treasurer shall, on the day of the 
regular tax sale each year or any adjournment thereof, offer and sell at 
public sale, to the highest bidder, all real estate which remains liable to 
sale for delinquent taxes, and shall have previously been advertised and 
offered for two years or more and remained unsold for want of bidders, 
l{eneral notice of such sale heing given at the sallie time and in the same 
manner as that given of the regular sale." 

In 1940 O.A.G. 72, the Attomey General construed section 7255, The 
Code 1939, and opined: 

"You asked for a construction of Section 7255 and your question is: 
'Under the above Section, can a person, whose property has been adver
tised for the scavenger sale provided for in said Section 7255, stop the 
sale of his property by paying up the first year's delinquent tax?' 

"Section 7255 provides as follows: 'The tn•asurer shall ··· ····· sdl a 
real estate *** which ''"'"'' shall have pr·eviously been advertised and 
offered for two years or more and remained unsold for want of bidders, 
***' 

"When this first year's tax has been paid before the scavenge1· sale 
then clearly at the time of the sale there a1·e not then two years' delin
quent taxes against the property and the property should not he sold at 
scavenger sale." 
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An examination of section 7255, The Code 1939, and section 446.18, 
The Code 1979, discloses that these statutes are identical. 

The 1940 Attorney General Opinion is eorrect a~ far as it goes. It is 
clear that if the taxpayer has paid the first year's taxes there cannot be 
a scavenger sale. The further question then is can a scavenger sale be 
avoided by paying only the first installment of real estate taxes or for 
even a lesser amount, such as one p·enny, for the first year. 

Section 446.18 states in pertinent part: 

"Scavenger sale ... Each treasurer shall ... offer and sell at public 
sale, to the highest bidd·er, all real estate which '''111ai11.q /ia!J/1' to .~ale for 
dl'!inquenf ta.res, and shall hat't' Jll't'l'i<lltNlt! ht'<'ll tult'<'l"ti,"·d a111/ u(fel·t•d 
for tu)() years or more and remained unsold for want of hidde1·s . . . " 
(Emphasis added.) 

Section 44ti.1H does not unequivoeally stah· that there must he two full 
years' taxes delinquent upon the> propt•J·t~· prior to the scavenger sale 
thereof. Th·e statute only states that the property subject to delinquent 
taxes be advertised and offered for reg·ular tax sale under section 44(i.7 
in two previous years before it may be sold at scavenger sale. When read 
in its entirety, the statute clearly speaks in terms of two years. It does 
not, however, mean that there must be two full years previous delinquent 
taxes due before there can be a scavenger sale. If there is any amount of 
delinquent tax due, even one penny due from a year in which the real 
property was offered for tax sale, that ye:n would hL· considered a full 
year of the two years for which the real prop·erty must he advertised 
and offered for tax sale prior to the date of the seavenger sale. This 
interpretation of section 446.18 is further bolstered by an analysis of 
section 446.7, which provides in relevant part: 

"Annual tax sale. Annually, on the third Monday in June the treasurer 
shall offer at his office at public sale all lands, city lots, or oth2r real 
property on which ta.res of any dcscriJdioll for file Jlrecediuy lis('((/ year 
or years are delinquent, which sale shall be made t'or the total amo11nt of 
faxes, interest, and costs due and IIII}Jaid thereo11, including all suspended 
taxes ... " (Emphasis added.) 

Under section 446.7 it is clear that real property could be subjected 
to a tax sale for any year in which there was any amount of delinquent 
tax, interest and costs due and unpaid. It does not matter in the least that 
a part of the taxes had been paid. 

Since section 446.18 is a part of Chapter 446, all statutory sections of 
the law that pertain to tax sales should be considered together (pari 
materia). Northern Natum/ Gas Co. v. Furst, 205 N.W.2d 692 (Iowa 
Sup.Ct. 1973). Therefore, if a tax sale pursuant to section 446.7 could 
be held even though part of the taxes for the year had been paid, such 
part payment would, likewise, not preclude a scavenger sale pursuant 
to section 446.18. 

To construe section 446.18 other than as set forth above would lead to 
impractical, unworkable, and illogical results. If section 446.18 was 
interpreted to mean that there must be two full years' delinquent taxes 
due prior to the date of a tax sale, a scavenger sale could be avoided 
by the payment of an amount as small as one penny. This type of inter
pretation would be ridiculous and make section 446.18 unworkable. The 
Iowa Supreme Court has stated that statutes must be given reasonable 
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and workable interpretations. In Janson v. Fulton, 162 N.W.2d 438 
(Iowa Sup. Ct. 1968), the Court stated at pp. 442, 443: 

"The construction of any statute must be reasonable and must be 
sensibly and fairly made with a view of carrying out the obvious inten
tion of the legislature enacting it. 

"To put the matter differently, a statute sh01tld be given ... ]JFactical, 
workable and logical construction." (Emphasis added.) 

It seems rational to conclude that the legislature intended that before 
there can be a scavenger sale under section 446.18, the real property 
subject to the sale must have been previously advertised and offered for 
sale for two separate years in which there were delinqunt tax due and 
unpaid. It is equally clear that one of these two years' delinquent taxes 
can be for an amount less than a full year's taxes. As stated in 1940 
O.A.G. 72, there cannot he a scavenger sale under section 446.18 when 
the first year's taxes, interest and costs are paid in full before the time 
of the scavenger sale. 

Therefore, with reference to your first and second questions, there 
cannot be a scavenger tax sale under section 44G.1H unless the real 
property to be sold has been advertised and offered for regular tax sale 
two years prior to the date of the scavenger sale and remains unsold. 
Also, there must be a delinquency for each of these two years but such 
delinquency need not be for the full amount due that year. A scavenger 
sale can, however, be avoided by paying one full year's delinquent taxes, 
interest and costs, before the scavenger sale because this would leave only 
one year's tax delinquent at the time of the scavenger sale. 

Pursuant to our phone conversation of July 30, 1979, you have re
quested that your third question be withdrawn from your request for an 
Attorney General opinion. Therefore, this office will not render any 
opinion 1·egarding that question. 

By your fourth question, you asked if a citizen paying the reasonable 
copying costs has a right to obtain a copy of computer tape or other 
computer-readable medium of computerized county real property records 
of assessed values, legal descriptions and property tax payable per parcel. 
All such records are under the custody of the county treasurer or the 
county assessor. 

An analogous question was recently considered in O.A.G. #79-3-6, a 
copy of which is attached for your convenience. The applicable portion 
of the cited opinion states that records of assessed values, legal descrip
tions and the amount of property tax due are public records as defined by 
section 68A.l, The Code 1979, and are, therefore, open to public examina
tion and copying, as provided in section 68A.2, The Code 1979, unless 
expressly made confidential by statute. Although the above-mentioned 
opinion deals with the county assessor's records only, the conclusions 
in this opinion that the county assessor's records constitute public records 
under section G8A.l are equally applicahle to these records of the county 
treasurer. 

Therefore, it is the opinion of this office that copies of the computer
ized records pertaining to assessed values, legal descriptions, and prop
erty tax payable per parcel helonging to both the county assessor and the 
county treasurer are obtainable in a compute1· readable medium form by 
a citizen who pays the reasonahle cost of copying these records. 
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St•Jllt•m ht•r 12, I !J7!1 

liNIFOilM llESllli.;NTL\1. 1.:\NilLOIW .'\Nil TENANT LAW AND 
MOBILE IIOME I'AIU\S llESIIIENTIAL LANilLOIW ANU TENANT 
LAW: Chaptt•rs 61i~A and 51i~B. ~*51i~A.~(~)(a), 5G2A.Ii(~). 5628.2, 
51i~B.7(4), 5628.7(5) and 51i~B.~l. When "8" buys a mobile home, 
rents a mobile home space in a mobile home park, and then rents the 
mobile home to "C," the rental relationship between "B" and "C" is 
covered by the Uniform Landlord and Tenant Act rather than the 
Mobile Home Parks Residential Landlord and Tenant Laws. (Graf to 
Murray, State Senator, 9-1~-79) #79-9-G 

Honorable JohnS. Murray, Senator: We are in receipt of your letter 
requesting an opinion of the Attorney General. In your letter, you state: 

There are two chapters of the Iowa Code that apply to residential 
landlord-tenant relationships: Chapter 562A, which applies to dwelling 
units defined in terms of stru<:tun•s or parts of a structure, and Chapter 
5628, which applies to mobile honws and mobile home parks. 

A question has been raised t·oneerning- what law would apply to the 
person who rents a spat·t· in a nwbile home park, purchases a mobile 
home, plat'es it on that spat•t•, and then rents the mobile home to tenants. 

You ask "whethe1· in this situation, Chapter 5G~A or 5628 or some 
other Code provision would apply to the relationship between the mobile 
homeowne1· (not the park owner) and his or her tenant." 

Chapter 51i2A, Code of Iowa (1!17!)), is the l'uifor111 Residt'llfiul Land
lord a/HI Tt·lwllf Act. Sedion fili:!A.Ii(:!) therein defines a "dwelling unit" 
as follows: "Dwelling unit means a structure or the part of a structure 
that is used as a home, residem·c, or sleeping- place." 

Chapter 5628, Code of Iowa (1 !l7!J), is the Mobile Ho111c /'arks Resi
clcutial Laud/orr/ uud Tcmwt Law. Section 5628.7(2) therein defines a 
"dwelling unit" as follows: "Dwelling- unit excludes real property used 
to accommodate a mobile home." 

Clearly, a mobile home could fall within the definition of a "dwelling 
unit" as defined in §562A.6 (2) if it is used as a home, residence or 
sleeping unit. Likewise, §5G28.7 ( 2) merely tells us that a "dwelling 
unit" as defined for purposes of the Mobil<' l/oll!c Parks Residential 
Luudlonl uud Tt'IWIIf Act does not includt> the land on which a mobile 
home sits. 

Section 5628.7 ( 4) goes on to define a "mobile home" as follows: 

Mobile home means any vehicle without motive power used or so 
manufactured or constructt•d as to permit its being used as a conveyance 
upon the public streets and hig-hways and so designed, constructed, or 
reconstructed as will permit the vehide to he used as a place for human 
habitation by one or more persons; but shall also include any such 
vehicle with motive power not reg-istered a:-; a motor vehicle in Iowa. 

Section 5628.7 (5) defines a "mobile home space" as follows: 

Mobile home space means a parcel of land for rent which has been 
designed to accommodate a mobile home and provide the required sewer 
and utility connections. 

Thus, Chapter 5628 distinguishes a "mobile home" from a "mobile 
home space" and herein lies the answer to your question. The definition 
of "mobile home" does not include the land on which it sits. The land on 
which the mobile home sits is distinguishingly termed the "mobile home 
space." 
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SeJJtember 12, 1979 

STATE OFFICERS AND HEI'Airi'MENTS. Natural Resources Council. 
1909 Session, 33rd G.A., Ch. 2fiG, Chapter 455A, Code of Iowa 1979; 
Section 109.15, Code of Iowa 1979; iiHO I.A.C. ~§5.3(455A), 7.2(109). 
1909 act which g-ives the city of I<;mmetsburg- certain powers over Five 
Island Lake does not exempt the city from compliance with Natural 
Resources Council regulations. ( Ovrom to Wertepny, Deputy Director, 
Iowa Natural Resources Council, !1-12-79) #79-9-7 (L) 

~eptember 13, 1979 

AGRICULTURE: Mandatory Recordation of Conveyances of Agricultural 
Land: §558.44, The Code 1979. Section 558.44 requires the mandatory 
recordation by the grantee or lessee of all conveyances of agricultural 
land and agricultural leases of a duration greater than five years with 
renewals, made after July 1, 1979. The section applies to all land which 
at the time of conveyance was suitable for usc in farming. The section 
requires the recordation of escrow transactions and requires the dis
closure of beneficial ownership by nonresident alien land holders. 
(Hamilton to Harbor, State Representative, 9-la-79) #79-9-8 

}fr. William H. Hurbur, State Ucprcscntafivt:: You have requested an 
Attorney General's opinion concerning- the operation of §558.44 of the 
Iowa Code 197!J, dealing with the mandatory recordation of agricultural 
land conveyances. In particular you asked about the responsibilities of 
various parties to land sales under the law. Section 558.44 provides: 

"Every conveyance or lease of agricultural land, except leases not to 
exceed five years in duration with renewals, conveyances or leases made 
from estates to heirs or devises shall be recorded by the grantee or lessee 
with the county recorder not later than one hundred eighty days after 
the date of conveyance of lease. 

"l<'or an instrument of conveyance of agricultural land deposited with 
an escrow agent, the fact of deposit of that instrument of conveyance 
with the escrow agent as well as the name and address of the grantor 
and grantee shall be recorded, by a document executed by the escrow 
agent, with the county recorder not later than one hundred eighty days 
from the date of the deposit with the escrow agent. For an instrument 
of conveyance of agricultural land delivered by an escrow agent, that 
instrument shall be recorded with the county recorder not later than one 
hundred eighty days from the date of delivery of the instrument of 
conveyance by the escrow agent. 

·• At the time of recordation of the conveyance or lease of agricultural 
land, except a lease not exceeding five years in duration with renewals, 
conveyances or leases made by operation of law and distributions made 
from estates of decedents to heirs m· devisees, to a nonresident alien as 
grantee or lessee, su-ch conveyances or leases shall disclose, in an affi
davit to be recorded therewith as a precondition to recordation, the name, 
address, and citizenship of the nonresident alien. In addition, if the non
resident alien is a partnership, limited partnership, corporation or trust, 
the affidavit shall also disclose the names ,addresses, and citizenship of 
the nonresident alien individuals who are the beneficial owners of such 
entities. However, any partnership, limited partnership, corporation, or 
trust which has a class of equity securities registered with the United 
States securities and exchange commission under section 12 of the Securi
ties Exchange Act of 1934 as amended to January 1, 1978, need only state 
that fact on the affidavit. 

"Failure to record a t•onveyanl·c or lease nf ag-rieultunli land required 
to be recorded by this seetion by the g-rantee or lessee within the specified 
time limit is punishable by a fine not to exceed one hundred dollars per 
day for each day of violation. The county recorder shall record a convey
ance or lease of agricultural land presented for recording even though 
not presented within one hundred eighty days after the date of convey-
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ance or lease. The county recorder shall forward to the county attorney 
a copy of each such conveyance or lease of agricultural land recorded 
more than one hundred eighty days from the date of conveyance. The 
county attorney shall initiate action in the district court to enforce the 
provisions of this section. Failure to timely record shall not invalidate an 
otherwise valid conveyance or lease. 

"The provisions of this section are dfective July 1, 1979, for all 
conveyances and leases of agricultural land made on or after July 1, 
1979." 

The purpose of §558.44 is to enable the legislature to obtain more 
accurate information ~:oncerning agricultuml land ownership and pat
terns of land transfer in the state. The Iowa legislature has been hamp
ered in its efforts to address the problems of the demise of the family
owned farm and the increase in corporate and nonresident alien owner
ship of agricultural land, by the incomplete nature of land records in the 
state. To deal with the problem, the legislature has enacted such meas
ures as the reporting requirements of *§17:!C.5-8 and the definition of 
"beneficial interest" in §172C.1 (17). In 1978, the legislature decided that 
to enforce the provisions of Ch. 172C it was necessary to require that 
all conveyances of agricultural land be recorded so that they would 
appear in county land records. The great majority of land sales in this 
state are being recorded, mainly to insure priority of title. But, there has 
been nothing in the Iowa law requiring recordation and parties with a 
motive to conceal their land purchasing activities have been able to do so. 
Section 558.44 was the legislative response to this problem. 

In operation, §558.44 is simple. The basic provision of the act requires 
that: 

"Every conveyance or lease of agricultural land, except leases not to 
exceed five years in duration with renewals, conveyances or leases made 
by operation of law, and distributions made from estates to heirs or 
devisees shall be recorded by the grantee or lessee with the county 
recorder not later than one hundred eighty days after the date of 
conveyance or lease". 

The statute became effective on July 1, 1979, and applies to all convey
ances or leases of agricultural land made after that date. Thus, any 
conveyances signed prior to July 1, 1979, or any lease agreements entered 
into before that date, are not covered by the act. 

The statute provides that conveyances deposited with escrow agents 
must be reported both by the escrow agent at the time of deposit and 
by the grantee after delivery from the escrow agent. As a precondition 
to recordation of a conveyance to a nonresident alien, as defined in 
§558.43, an affidavit listing the name, address, and citizenship of the 
individual must be filed with the county recorder. For business entities 
that are included in the definition of nomesident alien, the affidavit 
must disclose the names, address·es and citizenships of the beneficial 
owners of the entities. Businesses registered with the U.S. Securities 
and Exchange Commissio'.l under §12 of the Security Exchange Act of 
1934 need only indicate that fact. 

Failure to comply with the recordation requirements of §544.44 is 
punishable by a fine not to exceed $100 per day for each day of the 
violation. The act is to be enforced through the cooperative effort of the 
county recorders and county attorneys. The county recorder must record 
all conveyances and leases presented for recording, including those not 
presented within one hundred and eighty days of conveyance. For all 
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conveyances recorded late, the county recorder shall forward a copy of 
such conveyance to the county attorney. The use of the word "shall" in 
§558.44 imposes a duty on the county recorder and removes any discre
tion in the matter, under §4.1 (36) (a), The Code 1979. Section 558.44 
provides that the county attorn·ey then "shall initiate action in the 
district court to enforce the provisions of the section". This provision 
also imposes a duty on the county attorney to enforce the act, and is in 
accordance with the duties of the county attorneys under §336.3 ( 1). 
Finally, the act provides that failure to timely file will not invalidate an 
otherwise valid conveyance or lease. This provision recognizes that 
while the information obtained by §554.44 is important, there would be a 
great potential for disrupting land ownership matters, an area founded 
on certainty, if failure to file would invalidate a conveyance. 

That, in effect is §558.44. Basically, it provides that the party acquir
ing the Interest in the property, the grantee, or the party leasing the 
property, the lessee, must record the fact of their actions with the county 
recorder within one hundred eighty days or be subject to a fine. The 
special provisions for escrow transactions and nonresident alien pur
chases are designed to cover special situations. The definition of "bene
ficial ownership" is an important attempt to prevent the masking of land 
records by the artificial use of numerous layers of business entities. 

Although §568.44 is straightforward in its operation, there are certain 
questions that have arisen concerning its operation that need to be 
addressed. Your lette1· hat~ identified a number of thet~e. Questions that 
will be discussed in this opinion include: 

1. What is "agricultural land"? 

2. Does §668.44 apply to conveyances of agricultural land for non
agricultural uses? 

3. Does the phrase "leases not to exceed five years in duration with 
renewals" affect the common type of farm lease in effect in Iowa! 

4. What are the responsibilities of escrow agents and nonresident 
alien purchasers? 

5. What is a "conveyance" and when does it occur? 

I 

One prefatorial question is what is "agricultural land"? Section 668.43 
(4) defines it as "agricultural land as defined in §172C.l". Section 
172C.l (6) defines agricultural land as "land suitable for use in farming". 
Section 172C.l ( 6) defines "farming" as: 

"the cultivation of land for the production of agricultural crops, the 
raising of poultry, the production of eggs, the production of fruit or other 
horticultural crops, grazing or the production of livestock. Farming shall 
not include the production of timber, forest products, nursery products 
or sod and farming shall not include a contract where a processor or 
distributor of farm products or supplies provides spraying, harvesting, 
or other farm services". 

This definition establishes the premise that the vast majority of land 
conveyances in Iowa involving rural land and land traditionally used in 
farm related production are subject to the recording provisions of 
§688.44. The definition of "farming" should not present any problem to 
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parties conveying land or to county recorders in the implementation of 
the statute. 

II 

One related question that arise!' in determining which conveyances are 
1·overed hy *558.44 relates to the !'ize of the tract involved. Of concern 
i!' whether o1· not the sale of tracts of agricultural land to nonagricultural 
U!'es, such as residential, must he recorded. Since §558.44 covers convey
unce!' of agrkultural land, it is the opinion of the attor·ney general that 
if at the time the land is sold it is used for farming, or suitable for use 
in farming, the land is agricultural and the conveyance must be recorded. 
By way of example, if a party purchases 160 acres of agricultural land 
to be used as a subdevelopment, that conveyance would need to be 
recorded. On a subsequent sale of lots within that development, these 
conveyances would probably not need to be recorded if the use of the 
land had changed and the land was not now suitable for use in farming. 
Another example is if a party bought two acres of agricultural land for a 
rural homesite. That conveyance would also need to be recorded since 
the land at the time it was purchased was agricultural land under 
§§6511.43 and 44. 

Thus, the key in determining whether a conveyance should be recorded 
is the use of the land at the time of the conveyance or lease. The effect 
of requiring the recordation of conveyances of land to nonfarm uses 
should not prove burdensome because the vast majority of these trans
actions are already recorded. 

III 

A third significant question concerning §558.44 relates to those convey
ances excepted from the act, in particular the meaning of "leases not to 
exceed five years in duration with renewals". A significant amount of 
farmland in Iowa is operated under the lease and the importance of 
agricultural leases in this state has given rise to special statutory 
provisions regulating the creation and termination of farm leases. See 
§§562.5-8. (See also Art. 1, §24 of the Iowa Constitution, which outlaws 
leases of agricultural land for periods greater than twenty years). 

Under these provisions a farm tenancy lease, defined as one covering 
"farm tenants, except mere croppers, occupying and cultivating an acre
age of forty acres or more", shall continue for the following crop year 
under the same terms and conditions unless written notice of termination 
is given by September 1. §562.G. Thus, when a notice of termination is not 
given, the lease continues by operation of law. Since leases made by 
operation of law are excepted f1·om §558.44, possible renewals of greater 
than five years caused by the operation of §562.6 are not a problem. 
Most lease forms in use contain this provision and thus present no 
problem under §558.44. But there are other questions concerning some 
forms of agricultural leases and renewals that need to be addressed. 

As noted above, §558.44 excepts leases of less than five years with 
renewals. The effect of that exception is that all agricultural leases 
which are of a definite duration of five years or less, and are not renew
able for a total period of more than five yea1·s or are renewed by opera
tiontion of law, as discussed above, do not have to be recorded. Thus the 
majority of farm leases, being annual in nature, and often oral, are 
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excepted from the recording requirements. For instance, if a lease is for 
a period of one year and is not renewable, instead requiring the writing 
of a new lease, such a lease is exempted from the statute. 

Some confusion may arise in the case of a lease form which is an 
annual lease but which contains an open-ended renewal provision. For 
instance, the most commonly used lease forms in Iowa provide that: 

"The term of this lease shall be for a period of one year beginning 
and ending , and continuing thereafter year to 

year, unless either party gives written notice to the oth·er as specified 
by Iowa Jaw, such to be given on or before of the lease year ta 
become effective the following March 1". 

While it is possible that such a lease could be renewed for a period of 
more than five years, this renewal occurs by operation of §562.6 and, 
thus, is not cov·ered by §558.44. Further, in this situation, either party 
has the ability to terminate the lease and thus ther·~ is no assurance 
that the lease could run for five years solely by the insistence of one 
pa.rty. 

A lease form that guarantees the Jessee the right to renew for a certain 
period is a different matter. For instance, if a lease was for a period of 
three years and provided the lessee with the right to renew at his option 
for another three-year period, the lease would be for a duration of 
greater than five years with renewals and should be recorded at the time 
it was signed. Any lease that guarantees at the time of signing that 
the Jessee shall l.Je able to Ol"l"UJlY the land for u pel"iml of gt·cate•· than 
five years, if he so choost>s, falls under the ret·o•·ding requirement for 
leases of greater than five years duration with renewals. While this 
interpretation is necessary to give meaning to the language used in 
§558.44, it is probable that there are few leases in use that contain a 
guaranteed right of renewal. 

IV 

A fourth question that may arise concerning §558.44 concerns the 
responsibilities of escrow agents and nonresident alien purchasers. The 
section relating to escrow agents simply requires for every conveyance 
deposited with an escrow agent the fact of the deposit be recorded by the 
agent. The Iowa State Bar Association has developed a special form for 
this purpose. When the conveyance is delivered out of escrow, the con
veying instrument is then to be recorded by the grantee. 

The provision of §558.44 relating to nonresident aliens and beneficial 
ownership is specially designed to require that the nonresident alien 
acquiring the interest in the property disclose his/her name, address, and 
cititzenship. This information is to be contained in an affidavit that must 
be filed as a precondition to recording the conveyance. Since the duty 
to record is on the grantee or lessee, it is his/her duty to file this 
affidavit. This same requirement applies to business entities defined as 
nonresident aliens under §558.43 ( 1), except that those registered with the 
Securities· and Exchange Commission under §12 of the Securities Ex
change Act of 1934, as amended to January 1, 1978, need only state that 
fact on the affidavit. v 

One final question concerning §558.44 is the meaning of "conveyance" 
and when it occurs for the purpose of the runnning of the one hundred 
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eighty day period. Section 558.43 ( 3) defines "conveyance" as "all deeds 
and all contracts for the conveyance of an estate in real property except 
those contracts to be fulfilled within six months from date of execution 
thereof". 

This definiti~n clearly encompasses the vast majority of transactions 
in which an estate in real property is transferred to another, including 
land sales by installment contract. For purposes of the §558.44 one 
hundred eighty-day period, the date of conveyance is the day that the 
transaction is completed, i.e. when the documents are executed. This date 
would generally appear on the deed, contract or lease. 

VI 

In summary, §558.44 provides that all conveyances of agricultural land 
must be recorded by the grantee within one hundred eighty days. In 
addition, all leases of more than five years duration with renewals must 
he reconled hy the lessee. If a party fails to record a lease within the 
time pcl"iod, they may he subject to a fine of $100 pet· day fm· each day 
they arc in violation. The ;;tatute provides special pmvision to cover 
the t·ecordation of t•onveyauces deposited for esnow and sets forth a 
procedure to determine the beneficial ownership of nont·esident alien
owned tracts. 

Ht>ptembt'r 1:1, 1!179 

FUNERAL UmECTOitS, SALE ()lo' LIFE INSUitANCE: Under Chap
ters 156, 147, 258A, The Code 1!:179, it is not a ground for license 
revocation when funeral homes market life insurance policies issued 
by an insurance company licensed to do business in Iowa, so long as no 
commissi9n or gratuity is paid by the funeral director. Commissions 
paid by the issuing insurance company from premiums are not pro
hibited by section 156.12, The Code 1979, since the funeral director is 
not involved in the payment. (Lindebak to Pawlewski, Commissioner, 
State Department of Health, 9-13-79) #79-9-9 (L) 

Heptcmbt•r 1:1. 1979 

CITIES AND TOWNS: COUNTIES: I.II~NS: Unpaid chm·~es for sewer 
and solid waste services furnished by a city - §384.84, Chapters 445 
and 446, Code of Iowa 1979. A city has a lien a~ainst real property 
thereby served for charges for sewer and solid waste services furnished 
by the· city when such charges become delinquent. Upon certification 
of unpaid charges by a city, the county auditor is required to imple
ment procedures leading to collection of such unpaid charges by the 
county treasurer "in the same manner as taxes," including appropriate 
listing to achieve collection which may be effected by listing in the 
special assessment book along with other special ·charges against real 
property. (Peterson to Shepard, Butler County Attorney, 9-13-79) 
#79-9-10 (L) 

Ht•tth·mlwr II. I !179 

(;OUNTY PUBLIC HOSPITALS: Article III, section 39A, Article XI, 
section 3, Iowa Constitution; Chapters 23, 24, 74, 252, 347 and 613A; 
Sections 24.2, 24.3, 24.6, 14.14, 14.26, 74.1, 74.5, 135C.1, 252.22, 252.27, 
252.28, 252.35, 343.10, 347.7, 347.13, 347.14, 347.16, 347.26, 444.11, 444.12, 
613A.2, 613A.4, 613A.8, The Code 1979; 770 I.A.C. 81.10(5), 81.13(22). 
I. Application of County Home Rule does not extend to a county public 
hospital organized pursuant to chapter 347, although a hospital's board 
of trustees statutory powers are similar in scope to those exercised by 
county boards of supervisors pursuant to the constitutional grant of 
home rule. II. The hospital board of trustees, in the exercise of its 
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discretionary powers, can expend hospital funds for the recruitment 
of doctors to engage in private practice in the hospital, subject to 
certain budgeting and funding limitations. III. A health care facility 
operated pursuant to chapter 135C in conjunction with a county public 
hospital can receive no reimbursement of costs expended for care and 
treatment of indigent patients receiving medical assistance under Title 
XIX beyond that received from the program as "payment in full." The 
county itself would be responsible for all reasonable charges in the 
support of a patient determined to be "indigent and entitled to free 
care" by the board of hospital trustees, but not eligible to participate 
or participating in the medical assistance program under Title XIX. IV. 
A county hospital operated pursuant to chapter 347 possesses authority 
to incur debt through the issuance of warrants. If a hospital's budget 
estimates provl' to b(• inadequate as a fiscal year progresses, chapter 
24 which limits authority to issue anticipatory wanants, provides an 
alternative means for dealing with the inadequacy through taxation. 
V. A county public hospital organized pursuant to chapter 347 could 
incur debt by issuing public warrants, but remains the entity responsi
ble for that debt. (Hagen and Hyde to Cady, Franklin County Attorney, 
9-14-79) #79-9-11 

G. A. Cady III, Franklin Connty Attorney: You have asked for the 
opinion of the Attorney General with respect to a number of issues 
related to the operation of a county hospital pursuant to chapter 347, 
The Code 1979. The questions you propound arise in the context of the 
factual situation presented by you which can be summarized as follows: 

The Franklin General Hospital located in Franklin County, Iowa, is a 
county public hospital established pursuant to chapter 347 by a vote of 
the people in 1962, and is operated by a board of trustees whose members 
are elected as provided in section 347.25. In conjunction with the opera
tion of the hospital, the hospital board of trustees also operates a health 
care facility pursuant to §135C.1, The Code 1979. 

The value of the taxable property for 1978 within Franklin County, as 
certified by the County Auditor, was $441,000,578. For fiscal year com
mensing July 1, 1978, and ending July ao, 1979, the estimated expendi
tures of the Franklin General Hospital were $3,817,098, while actual 
expenditures were $3,122,107. Estimated expenditures for fiscal year 
commencing July 1, 1979, to June 30, 1980, are $3,840,633. The budget 
for the hospital for the fiscal year ending June 30, 1980, has been adopted 
and certified to the Franklin County Board of Supervisors. 

Franklin County has recently experienced a shortage of doctors, which 
has directly affected the income of the hospital. With fewer doctors 
referring patients to the hospital, its facilities are being used less fre
quently. 

When anticipated expenditures exceeded anticipated revenue for com
ing months, the hospital board of trustees authorized the treasurer of the 
board to issue warrants up to a maximum figure. The Hampton State 
Bank currently holds Franklin General Hospital's unpaid warrants which 
are accruing interest at the rate of six percent ( 6';:~) per year. A a of 
June 30, 1979, there were $406,000 in wanants held by the bank. 

The relevant taxes assessed per thousand against the taxable property 
of Franklin County for the fiscal year ending June 30, 1979, and the 
fiscal year June 30, 1980, are as follows: 
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Hospital Bonds 
Hospital Maintenance Fund 
Hospital Emergency Fund 

Fiscal Year 
Ending 

June 30, 1979 

.24227 

.27000 
0 

Fiscal Year 
Ending 

June 30, 1980 

.22611 

.18012 
0 

In light of the factual situation you have related, we will address your 
specific questions below. 

I. Does the County Home Rule Amendment, chapter 1206, Acts of the 
67th General Assembly, 1978, Article III, section 39A of the Iowa Con
stitution extend to a county public hospital board of trustees organized 
pursuant to chapter 347 of the Iowa Code? 

The Iowa Constitution was amended in 1978 when Article III, section 
39A was adopted, providing that counties need no longer seek express 
statutory authority for each exercise of governmental power in the 
determination of local affairs, where such exercise is not inconsistent 
with state law.' We do not believe that the County Home Rule Amend
ment applies to county hospitals operated pursuant to ch. 347, The Code 
1979. 

The counties of Iowa were laid out when Iowa was a territory. The 
1846 Constitution provided in Article XI, section 2, that "no new county 
shall be laid off hereafter, nor old county reduced to less content than 
four hundred and thirty-two square miles." That Constitution was re
placed by the 1857 Constitution of Iowa, still in effect, which provides 
in Article XI, section 2, that "no new county shall be hereafter created 
containing less than four hundred and thirty-two square miles ... ". See 
Gal'{ield v. Brayton, 33 Iowa 16 ( 1871). It is our opinion that the County 
Home Rule Amendment applies only to the governmental units of the 
ninety-nine geographic counties. A county hospital is not a "county" as 
that term is used in the 1978 Home Rule Amendment even though the 
geographical boundaries of the county hospital "municipality" are con
gruent with those of the county. A board of supervisors is the legislative 
or policy-making body for a county. Mandiciuo v. Kelly, 158 N.W.2d 754, 
760 (Iowa 1968). A county hospital board of trustees holds the control 
and management of a county hospital. Phinney v. Montgomery, 218 Iowa 
1240, 1243, 257 N.W. 208, 210 (1934). 

Notwithstanding the fact that the County Home Rule Amendment does 
not apply to a county public hospital organized pursuant to chapter 347,' 
the county hospital board of trustees is vested with broad authority in 

' The impact of the amendment was addressed in an opinion issued by this 
office, Op. Atty.' Gen. #79-4-7. 

'A county public hospital operated pursuant to ch. 347 may be a separate 
"municipality" as defintld in §24.2, The Code 1979, because it has "the 
power [under §347.7] to levy or certify a tax or sum of money to be 
collected by taxation." Section 24.2 (1), The Code 1979. See Phinney v. 
Montgomery, 218 Iowa 1240, 257 N.W. 208(1934); 1930 Op. Atty. Gen. 
320. fSee Division IV, below]. A county hospital is not, however, a 
"mumcipal co_rporation", and thus also not subject to the Municipal 
Home Rule Amendment, Article III, section 38A, of the Iowa Consti
tution. 
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its own right. The mandatory powers and duties set forth in §347.13 are 
comprehensive. In addition, the board of trustees possesses a variety of 
optional powers and duties as provided in §347.14, including the power to: 

10. Do all things necessary for the management, control, and govern
ment of said hospital and exercise all the• rights and duties pe1·taining to 
hospital trustees genel'ally, unless such rights of hospital trustees gen
erally are specifically dnliecl by this chapter, ol' unless such duties are 
c•.rpressly chargc·d by this <•hapter. [Emphasis added]. 

In contrast, prior to thc effective date of the County Home Rule 
Amendment, counties were limited to the exerdsc of only those powers 
granted in express terms, or necessarily or fairly implied in or incident to 
those powers expressly granted. Mandicitw ·11. Kelly, 158 N.W.2d 754 
(Iowa 1968); Scott County v. Johns011, 209 Iowa 213, 222 N.W. 378 
(1928); McSurely v. McGrew, 140 Iowa 163, 118 N.W. 415 (1908). We 
conclude that power granted by the language of §347.14(10) is as broad 
for the board of trustees of a county hospital operating under ch. 347, 
on the subject matter for which the board is responsible, as is that now 
enjoyed by the governing bodies of the ninety-nine counties under the 
Home Rule Amendment. Important constitutional and statutory limita
tions which apply to financing of local governmental units were not 
affected, however, by the Home Rule Amendment nor by §347.13(10). 

In summary, the application of the County Home Rule Amendment 
does not extend to a county hospital board of trustees organized pursuant 
to ch. 347, but a hospital board's statutory powers are similar to those 
exercised by counties pursuant to the constitutional grant of home rule. 

II. Can a county public hospital organized pursuant to <'h. 347 of the 
Iowa Code expend hospital sums for the solicitation nf d()(·tors tn engage 
in Jll'al·tke in the county even though sul·h dodot·s will not he tlire!'tly 
employee! hy the l'ounty hospital'? 

In our opinion, there is no provisiou in dt. :1<17 or l'bl•whet'l' whidt 
sJlel'ifically prohibits a hospital hoarcl nf trul-ltl•el-l from solkiting tlnl'tnrs 
ln practice medicine in the county. Also, in our opinion, a hoard of 
trustees of a county hospital could decide that it was not prevented from 
such activity or from expenditures for that purpose by the language 
of ch. 347, especially §347.14 (10). The powers of the board of trustees 
pursuant to §347.14 are couched in permissive and discretionary terms; 
i.e., the board. "may ... do all things necessary." See Wolf v. Lutheran 
.llHtual Life Jnsumnce Company, 236 Iowa 334, 18 N.W.2d 804 (1945). 
Sections 347.28, 347.29 and 347.30 further encourage and promote rela
tionships between the county public hospital and indt:pendent physicians. 

In summary, the county hospital board of trustees can expend hospital 
sums for the solicitation of doctors to engage in private practice in the 
county, subject to funding and budgeting limitations as discussed below. 
We believe this is a policy decision to be made by the board of trustees. 
A board of trustees might decide it was a wiser course, however, to 
encourage the formation of and/or cooperate with citizens groups or
ganized for the purpose of recruiting doctors to practice medicine in the 
county, rather than to spend limited or nonexistent hospital funds for 
the purpose. 

Ill. Does §347.16 (2) require the county board of supervisors to reim
burse the county public hospital for expenses incurred in caring for 
indigent patients in a health care facility as defined in §135C.1 which is 
operated in conjunction with the hospital? 
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As factual background, you informed us that in conjunction with the 
operation of Franklin General Hospital, the hospital board of trustees 
also operates a health care facility as defined in §135C.1, The Code 1979, 
which houses a number of indigent patients. 

The provision for care and treatment of indigent persons is the obli
p;ation of the county and its hoanl of supervisors. Sed ion :i47.lli (:!), 'l'hl! 
C<>de 1979,' provides as follows: 

Free care and treatment shall be furnished in a county public hospital 
to any sick or injured person who has legal settlement under §252.16 in 
the county maintaining the hospital, and who is indigent. The board of 
hospital trustees shall determine whether a person is indigent and en
titled to free care under this subsection, or may delegate that determina
tion to the overseer of the poor or the office of the department of social 
services in that county, subject to such guidelines as the board may adopt 
in conformity with applicable statutes. 

Section 252.22, The Code 1979, provides that "[a]ll Jaws relating to the 
support of the poor as provided by this chapter shall be applicable to 
care, treatment, and hospitalization provided by county public hospitals." 
Since §347.26, The Code 1979, empowers the county to establish and 
operate a health care facility in conjunction with a county hospital, the 
county's obligation to provide care and treatment would extend to in
digent patients sheltered in that facility. 

Section 252.27, The Code 1979 provides: 

The relief [for the poor] may be either in the form of food, rent, or 
clothing, fuel and lights, medical attendance, civil legal aid or in money 
... [Emphasis added]. 

The term "medical attendance", relating to the support of the poor, 
has been construed by the Iowa Supreme Court to have a broad meaning, 
and to include hospitalization, medical service, medical supplies, nursing 
and watching of sick, poor persons. See Scutt v. Winneshiek County, 52 
Iowa 579, 3 N.W. 626 (1879); 1946 Op. Atty. Gen. 8. 

Payment of claims for the care of the poor made by the hospital 
trustees on behalf of either the county public hospital or the health care 
facility being operated in conjunction therewith is the responsibility 
of the board of supervisors acting pursuant to §232.35, The Code 1979: 

All claims and bills for the care and support of the poor shall be 
certified to be correct by the proper trustees and presented to the board 
of supervisors, and, if they are satisfied that they are reasonable and 
proper, they shall be paid out of the county treasury. 

See Phinney v. Montgome1·y, 218 Iowa at 1244, 257 N.W. at 211; 1954 
Op. Atty. Gen. 69, 71. 

There are limitations, however, to the amount to which the county is 
obligated for the care and treatment of poor persons. Sections 252.24 

"This Code section was adopted in 1978, replacing ~347.16 (2), The Code 
1977, which had contained the language: "Cost of said care shall be the 
liability of the county, and upon claim made therefore paid under the 
authority and in the manner specified by §252.35." Relevant sections of 
ch. 252, "Support of the Poor", were not amended by the 1978 or 1979 
sessions of the legislature, and the obligation of the county and its board 
of supervisors to provide care and treatment of indigent persons remains 
mandatory. 
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and 252.35 require payment only of "reasonable" charges; §252.28 pro
vides: 

When medical services are rendered by order of the trustees or over
seers of the poor, no mo1'e shall be charged or paid therefor than is 
usually charged for like services in the neighborhood where such services 
are rendered. [Emphasis added]. 

Further, the Franklin County health care facility operated pursuant to 
§135C.1, The Code 1979, houses a number of patients eligible to receive 
state and federal aid under Title XIX of the Social Services Act (Medic
aid). As a result of the facility's participation in the Title XIX program, 
the State Department of Social Services reimburses the county a sum per 
duy for every Till(' XIX patit•nl in lht• faeilily. As of .July I, 1!17!1, that 
payment was $~~.27. whkh was the maximum allowable payment undet· 
the program. The facility's audited cost as of July l, 1979, per patient 
per day was approximately $42.aO. While only a portion of the support 
of those patients receiving Title XIX aid is financed by state and federal 
funds, no supplementation of that payment is allowed under the Title 
XIX program from any other source. 770 I.A.C. §81.10(5). Under the 
Department of Social Services administrative rules, and contractual obli
gations assumed by a health care facility participating in Title XIX, the 
facility accepts the payment on behalf of indigents "as payment in full." 
770 I.A.C. §81.13(22). 

Thus, the county facility can expect no reimbursement of the costs 
expended for the care and treatment of indigent patients receiving aid 
under Title XIX, beyond that presently paid. The county would not be 
foreclosed from voluntarily assuming obligations of the health care facil
ity that may exist because of deficits incurred in caring for Title XIX 
patients, but the county may not reimburse the health care facility on 
a per-patient supplementation basis.' The county would be responsible 
for all reasonable expenses incurred in the support of a patient deter
mined to be "indigent and entitled to free care" by the board of hospital 
trustees, but not eligible to participate or participating in the medical 
assistance program under Title XIX. Section 347.16(2), The Code 1979. 
The "reasonable" expense would be determined by the county board of 
supervisors, based on usual charges for like services in the neighborhood 
where the services are rendered. 

As to those eharges, il is "the duty of the Board of Supervisot·s to 
direct the drawing- of wananls for the payment of t•laims when certified 
to be coned by the Board of Hospital Trustees." l'hi11111'Y 1'. Mmtfgomt'l'y, 
218 Iowa at 1244, 257 N.W. at 210. St•t• also l!lli4 Op. Atty. Gen. 26; 1963 
Op. Atty. Gen. 30. 

IV. Can a county public hospital organized pursuant to ch. 347 of the 
Iowa Code incur debt through the issuance of the public warrants, and, 
if so, is there a limitation on the amount of debt which may be incurred 
through the issuance of such warrants? 

' Similarly, a family may not reimburse a health care facility for ex
penses incurred on behalf of a family member receiving aid under 
Title XIX, but could give a separate "donation" to the facility. The 
donation would not be considered supplementation of the Title XIX 
payments. 
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Operation of a county public hospital is a proprietary function of 
government, and as such, is fraught with inherent problems under local 
budget law. Ordinarily, a county hospital's income structure is based 
primarily O)l charges for its services and not on taxation. Franklin 
General Hospital's certified budget for the year ending June 30, 1979, 
demonstrates the problem vividly. The total budget as certified was 
$3,817,092. The estimated cash reserve was $54, 112. The amount to be 
raised by taxation was $273,510 or only seve11 percent (7'/o) of the total 
budget. All other revenue, $3,597,695, was to be obtained from other 
sources. Problems arise when an unexpected drop in hospital income from 
charges for services occurs. as has on·urred at F1·anklin General. 

Your question raises three major problems which will he discussed. 

A. May a county hospital operating under ch. 347, The Code 1979, 
incur debt through the issuance of wanants? 

A county hospital organized pursuant to ch. 347, The Code 1979, is a 
public body or municipal entity within the meaning of §24.2 ( 1) : 

The word 'municipality' shall mean the county, school corporation, and 
1tll other p11blic bodit·s or l'lli'JWI'trlioun thrrl '"' ,.,. JWII'<'I' /o i<'I'J/ or eerli/)1 
a ta:t or 1111'1tl of 'IIW'III'Y to /11• collected Ill/ ltr.mliou ... rEmphasis addedj. 

See 1965 Op. Atty. Gen. 468; 1930 Op. Atty. Gen. 320. Section 347.7, 
The Code 1979, provides for ce1·tificatirm by the hospital board of trus
tees of a tax to be levied at the time of levying ordinary county taxes. 

Because of its status as a "municipality", it is our opinion that a county 
public hospital may incur debt through the issuance of public warrants 
under chapter 74, The Code 1979, "Public Warrants Not Paid For Want 
of Funds." Section 74.1 states in pertinent part: 

This chapter shall apply to all warrants which are legally drawn on a 
public treasury, including the treasury of a city, and which, when 
presented for payment, are not paid for want of funds. 

This chapter and its procedures shall also apply wheneve1· a munici
pality, as defined in section 24.2, or a city shall determine that there are 
not o1· will not be sufficient funds on hand to pay the legal obligations of 
a fund. Said municipality is authorized to provide for the payment of 
such present and future obligations by drawing one or more anticipatory 
warrants payable to a bank or other business entity authorized by law 
to loan money in an amount or amounts legally available and believed to 
be sufficient to cover the anticipated deficiencies. [Emphasis added]. 

The county public hospital would also be subject to the limitation on 
indebtedness of governmental entities contained in Article XI, section 3, 
of the Iowa Constitution: 

No county, or othet· political or municipal corporation shall be allowed 
to become indebted in any manner, or for any purpose, to an amount 
in the aggregate, exceeding five percentum on the value of the taxable 
property within such county ot· corporation. 

As you indicated, the 1978 assessed value of the taxable property of 
Franklin County, which is the taxable jurisdiction of Franklin General 
Hospital, was $441,000,578. 

B. What may a local governmental unit do under the Iowa Constitu
tion and local budget law if its estimates in its certified budget prove to 
be inadequate as the fiscal year progresses? 
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Fundamental regulation of the budgeting process for local governmenal 
units in Iowa is contained in the Constitution and chs. 23 and 24, The 
Code 1979. In addition, funding of county hospitals operating under ch. 
347 is provided for In particular in §347.7: 

If the hospital be established, the board of supervisors, at the time of 
levying ordinary taxes shall levy a tax at the rate voted not to exceed 
fifty-four cents per thousand dollars of assessed valuation in any one 
year for the erection and equipment thereof and also a tax not to exceed 
twenty-seven cents per thousand dollars of value for the improvement, 
maintenance, and replacements of the hospital, as certified by the board 
of hospital trustees ... The proceeds of such taxes shall constitute the 
county public hospital fund ... 

No levy shall be made for the improvement, maintenance, or replace
ments of the hospital until the hospital has be·en constructed, staffed, 
and receiving patients. 

The word "maintenance" as used in that section has been construed 
to mean "current expense of the institution." 1928 Op. Atty. Gen. 132, 
133. 

The county hospital board must conform to the requirements of §24.3, 
The Code 1979, in preparing its budget. If estimates as certified to the 
county board of supervisors by the hospital board of trustees prove to 
be inadequate as the fiscal yea1· progresses, the county hospital could 
utilize the emergency fund levy proc·edure set forth in §24.6, The Code 
1979. 

As a "municipality" under the provisions of §24.2 ( 1), The Code 1979, 
the county hospital has the power to levy a tax for an emergency fund 
pursuant to §:!4.1i, whi(•h pl'llvides in pertinent pa1·t: 

Each municipality as defined he1·ein, may include in the estimate herein 
I'equired, an estimate for an emergency fund. Each such municipality 
shall have power to assess and levy a tax for such emergency fund 
at a rate not to exceed twenty-seven cents per thousand dollars of 
assessed value of taxable property of the municipality, provided that no 
such emergency tax levy shall be made until such municipality shall have 
first petitioned the state board to make such, levy and received its 
approval thereof.T ransfers of moneys may be made from the emergency 
fund to any other fund of the municipality for the purpose of meeting 
deficiencies in any such fund arising from any cause provided, however, 
that no such transfer shall be made except upon the written approval of 
the state board, and then only when such approval is requested by a 
two-thirds vote of the governing body of said municipality. 

Under the statute, if the board of trustees of a county hospital decides 
it needs to certify a tax levy for an emergency fund, it must seek 
permission of the State Appeal Board created by §24.26. The Iowa Su
preme Court has discussed the use of an emergency fund by a govern
mental unit in Mathewson v. City of Shenandoah, 233 Iowa 1368, 1370, 
11 N.W.2d 571, 572 (1943): 

The establishment and use of an emergency fund is discretionary with 
the governing body of a municipality and subject to the approval of the 
state board. Of course, the exercise of such discretion should be honest 
and not arbitrary. 

An emergency levy is not a general substitute for other taxes. The 
purpose of the emergency fund is to supply deficiencies in any other fund 
arising from any cause. We think the statute contemplates,that the defi
approval thereof. Transfers of moneys may be made from the emergency 
fund, should be occasional rather than continuous. A contrary interpre
tation would afford opportunity for the annual levy, for an unlimited 
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period, of emergency-fund taxes intended to augment a certain other 
fund, in excess of the statutory tax limit for such fund. 

The contours of the emergency levy section of the Code have been 
further discussed in opinions issued in the past by this office. 

We believe the emergency fund provided for in Section 373 [The Code 
1924] is a separate and distinct fund and by levying the same no greater 
tax would be levied and collected for any of the purposes for which other 
funds are raised ... 

Therefore, we are of the opinion that the tax levy authorized by 
Section 373 is an addition to and supplements the other levies and that 
it should be used only for an emergency or other expenditure as provided 
in the Section. 

192ti Op. Atty. lieu. :n, 3H. 

It will he noted that the statute due~ not provide fot· what purpose such 
fund may be used except that it must be used for an emergency. We 
believe this fund may he used for any purpose for which the city may be 
required to expend its funds provided, of course, that an emergency 
exists for the use of said fund for any municipal purpose. Of course, 
as long as there is money in any fund of the city or muuicipolity the 
emergency fund may not be used for the purpose for which said fund is 
created. We believe that it is not necessary to state in the estimate or 
the proposed budget the exact purpose for which said fund may be used. 
Manifestly, such fund is created for the purpose of meeting an emer
gency that may arise in the city and is not limited to any particular fund. 

An emergency is defined by Webster's Unabridged Dictionary as 
follows: 

Sudden or unexpected appearance or occurrence; unforeseen occurrence 
or combination of circumstances which calls for immediate action or 
remedy; pressing necessity; exigency. [Emphasis added]. 

This fund, therefore, is created for the purpose of meeting the ex
penses or cost of the municipality for some purpose or necessity that 
could not be foreseen, or for some sudden occurrence or combination of 
circumstances which calls for immediate action. The use of the fund Is, 
therefore, limited to an expenditure for such put·poses. 

1926 Op. Atty. Gen. 444. 

We believe that the Franklin General Hospital Board of Trustees could 
base a request for an emergency levy to alleviate its financial problems 
resulting from the loss of income that you have described. The emergency 
fund estimate must be includ·ed in the taxiflg body's certified budget 
estimates for a given fiscal year, and the emergency fund would be 
assessed and levied at the time of other taxes. Thus, any emergency fund 
levy would be available only in future budget estimates to resolve prob
lems arising during the current fiscal year. See §74.5, The Code 1979. 
Further, such an emergency levy would be only a temporary solution. 
The State Appeal Board would not be expected to permit the emergency 
levy to be permanent, if the income of the hospital did not increase to 
the extent necessary to support its continued operation under the usual 
tax levies and other income sources. 

C. What limits are imposed on the use of warrants? 

Chapter 74, The Code 1979, contains no limitation on the amount of 
warrants that may be issued, except that they are to be "legally drawn 
on a public treasury." The legal limit on the amount of warrants which 
may be issued by a municipality is found in §24.14, The Code 1979: 
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No greater tax than that so entered upon the record shall be levied or 
collected for the municipality proposing- such tax for the purpose or 
purposes indicated; and thereaft<'r no grmter expenditur!• of public 
money shall be mad<• for any sp!•cific plii'JIOBt' than the amount estimated 
and appropriated therefor . .. fEmphasis added]. 

This section was construed by the Iowa Supreme Court in Clark v. City 
of Des Moines, 222 Iowa 317, 319, 267 N.W. 97, 98 (1936), in language 
applicable to the circumstances you have described in your inquiry. 

This statute then limits not only the ta:ration that may be levied, but 
the expenditures of the city of public moneys to the amount as originally 
would be derived from the estimates of the budget made up in August 
of 1934, and was clearly without q11estion a violatio11 of the statute. 

No one can read this chapter of the Code and the sections therein 
involved without coming to the conclusion that the legislature in enacting 
this chapter had in mind not only the limitation of taxation that might 
be levied, but expenditures that might be made. What is the result of 
following such procedure as was followed by the city council in this case? 
The result is that if there was any shortage in the amount they claim 
will be collected other than by taxation, in that year, warrants may be 
drawn up to whatever amount it may be raised to, and the result will be 
that if there is a shortage, the city or municipality so doing is ordinarily 
faced with making a bond i.~sue to take up such expenditures as a1·e 
excessive, or to provide for them in the next year's taxation levy. This 
was what the legislature was trying to avoid. There can be no excuse 
.fo1· such procedure by the city council. 

:;: * 
The power to tax arises by a legislative act. Municipalities cannot tax 

except as authorized by the legislature. 26 R.C.L. section 13, p. 27; 61 
C.J. p. 81, wherein it is said : 

The taxing power of the state is exclusively a legislative function, 
and taxes can be imposed only in pursuance of legislative authority, 
there being no such thing as taxation by implication. Subject to the 
fundamental or organic limitations on the power of the state, the legis
lature has plenary power on the matter of taxation, and it alone has the 
right and discretion to determine all questions of time, method, nature, 
purpose, and extent in respect of the imposition of taxes, and subjects 
on which the power may be exercised, and all incidents pertaining to 
the proceedings from beginning to end; and the exercise of such discre
tion, within nmstitutioual limitations, is uot suhjt!<"l to judicial control. 
[ Jo:mphasis added]. 

222 Iowa 321-323, 267 N.W. !HJ-100. ,..;,.,.also 1967 Op. Atty. Gen. 13; 1938 
Op. Atty. Gen. 19. 

In conformity with Clark o. City oj" Des Moines, we believe a county 
hospital board of trustees is without authority to issue warrants in 
excess of that provided for in its certified budget estimates established 
pursuant to ch. 24 and to be collected in the ensuing year or in future 
years if authorized. 1930 Op. Atty. Gen. 54; 1968 Op. Atty. Gen. 32, 34. 

D. Summary of conclusions. 

A county hospital operated pursuant to chapter 347, The Code 1979, 
possesses authority to incur debt through the issuance of warrants. If a 
hosiptal's budget estimates prove to be inadequate as a fiscal year 
progresses, an emergency fund levy can be included in budget estimates 
for future fiscal years on a temporary basis. The authority to issue 
anticipatory warrants is limited by §24.14, and a hospital should not 
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issue warrants which have not been anticipated in the regular budgetary 
process ot· by emergency estimate procedures. 

V. If the board of trustees of a county public hospital incurs debt 
through the issuance of warrants and is unable to pay such debt, what 
liability exists for the county to pay such debt? 

A t•ounty hospital is a separate municipality or governmental entity 
undet· the definition of §24.2 ( 1), The Code 1979, in that it has "power to 
levy or certify a tax ... ". Although its geographical boundaries are 
identical to those of the county, it is separate. In our opinion, the debt 
incuned by a county hospital operating under chapter 347, The Code 
1979, is a liability of the hospital as a governmental entity and not a 
liability of the county where the hospital is located. 

The power to levy or certify a tax up to fifty-four cents per thousand 
of assessed value of the county for the erection and equipment of a 
hospital and up to twenty-seven cents for improvement, maintenance and 
replacements found in §347.7, constitutes the fundamental taxing power 
of the county hospital board of trustees. The budget making process is 
that set forth in chapter 24, The Code 1979. Chapter 23, The Code 1979, 
regulates bonding and letting of contracts. As discussed in section IV 
above, we believe that a county hospital may levy an emergency tax 
subject to approval of the State Appeal Board under §24.6, The Code 
1979, which could be used in future years to satisfy current obligations. 
See §74.5, The Code 1979. 

The county board of supervisors is requit·ed by chapter 252, The Code 
1979, to support the poor. See Council Bluffs Savings Bank v. Pottu
wattamie County, 2161owa 1123,250 N.W. 233 (1922). Claims submitted 
by the hospital to a board of supervisors for "medical attendance" of 
those entitled to free care because of indigency are to be paid. See above. 
Additional claims may accrue to a county hospital from the county or
phan fund, §444.11, The Code 1979, and the county mental health and 
institutions fund, §444.12, The Code 1979, if a county hospital furnishes 
care to persons covered by those Code sections. Otherwise we believe the 
county board of supervisors, under its own taxing and budgeting respon
sibilities, is not responsible for the debts incurred by a county hospital 
board of trustees pursuant to chapter 347, The Code 1979. It is not 
prohibited from voluntarily assuming any such obligations. 

In summary, we believe the county public hospital organized pursuant 
to chapter 347, can incur debt through the issuance of warrants but if it 
does, it alone is responsible for that debt. 

VI. Are the board of trustees and the administrator of the county 
public hospital exempt from tort liability pursuant to §613A.4(3) for 
decisions made in carrying out their duties pursuant to §347.13 and 
§347.14 of the Code of Iowa? 

While a county hospital organized pursuant to chapter 347 fa11s within 
the definition of municipality under §613A.l ( 1), The Code 1979, it is not 
obvious what relevance chapter 613A, "Tort Liability of Governmental 
Subdivisions" has to the factual and legal issues you have raised. Section 
613A.2 imposes liability on every municipality for "its torts and those 
of its officers, employees, and agents acting within the scope of their 
employment or duties, whether arising out of a governmental or proprie-
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tary function." Section 613A.4(3) exempts claims "based upon an act or 
omission of an officer or employee, exercising due care, in the execution 
of a statute, ordinance, or officially adopted resolution, rule, or regula
tion of a governing body." We are unable to identify a potential plaintiff 
or discern an actionable common law tort arising from the circumstances 
you have described which would bring the duty of the governing body 
to indemnify and defend its officers under §613A.8 into play. 

Whether certain language of §343.10, The Code 1979, making it "un
lawful . . . to issue any warrant . . . which will result . . . in an 
expenditure from any county fund in excess of an amount equal to the 
collectible revenues in said fund for said year, plus any unexpended 
balance in said fund for any previous years. Any officer . . . issuing 
[such] a warrant ... shall be held personally liable for the payment 
of the ... warrant ... " has any application to the circumstances you 
have presented requires a factual determination inappropriate for us to 
make. In any event, §613A.8 extends the obligation to indemnify officers 
or employees, "except in cases of malfeasance in office, willful and 
unauthorized injury to persons or property, or willful or wanton neglect 
of duty." 

VI. In conclusion, it is our opinion that: 

1. Application of County Home Rule does not extend to a county 
public hospital organized pursuant to chapter 347, although a hospital's 
board of trustees statutory powers are similar in scope to those exercised 
by county boards of l)Upervisors pursuant to the constitutional grant of 
home rule. 

2. The hospital board of trustees, in the exercise of its discretionary 
powers, can expend hospital funds for the recruitment of doctors to 
engage in private practice in the county, subject to certain budgeting 
and funding limitations. 

3. Franklin County's health care facility operated pursuant to chapter 
135C in conjunction with Franklin General Hospital can ·zxpect no reim
bursement of the costs expended for the care and treatment of indigent 
patients receiving aid under Title XIX, beyond that presently paid as 
"payment in full." Franklin County would be t·esponsible for all reason
able charges incurred in the support of a patient determined to be 
"indigent and entitled to free care" by the board of hospital trustees, 
but not eligible to participate or participating in the medical assistance 
program under Title XIX. 

4. A county hospital operated pursuant to chapter 347 possesses 
authority to incur debt through the issuance of wanants. If a hospital's 
budget estimates prove to be inadequate as a fiscal year progresses, ch. 
24, The Code 1979, which limits the authority to issue anticipatory 
warrants, provides an alternate means for dealing with the inadequacy 
through taxation. 

5. Franklin General Hospital as organized pursuant to chapter 347 
could incur debt through the issuance of public warrants, as limited by 
the Iowa Constitution and chapter 24, but it remains the ·2ntity respon-
sible for that debt. 

ti. Chapte1· 613A, "Tort Liability of Govemmental Subdivisions" has 
little obvious relevance to the situation described at Franklin General 
Hospital, and whether the governmental entity or the individual trustees 
may be liable on any theory is not an appropriate topic for this opinion. 
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September 17, 1979 

MENTAL HEALTH: Involuntary hospitalization hearings under Chapter 
229, Code of Iowa. §§229.12, 229.21, 602.5, Rules 16 and 17 of the 
Supreme Court Involuntary Hospitalization Rules authorized by Iowa 
Code §229.40. District judges and judicial hospitalization referees can
not hold involuntary hospitalization hearings outside their county of 
appointment unless the parties consent. No hearings may be held by a 
district judge or hospitalization referee outside of the judicial district 
of their appointment. Judicial hospitalization referees and district 
judges may ask questions during involuntary hospitalization proceed
ings. The county attorney must be present during questioning by the 
judge or judicial hospitalization referee at involuntary hospitalization 
proceedings. (Golden to Neighbor, 7-17-79) #79-9-12 

Mr. Charles G. Neighbor, Jaspe1· County Atta~·ney: You requested 
advice whether a judicial hospitalization referee has authority to hold an 
involuntary hospitalization hearing outside the county where both the 
referee holds office and the petition was filed. Specifically, you requested 
advice whether the Jasper County Hospitalization Referee has authority 
to hold a hearing at the Mental Health Institute, in Mount Pleasant, 
Henry County, Iowa. You also requested advice whether the Judicial 
Hospitalization Referee is permitted to ask questions during a hearing 
unde1· Iowa Code §229.12. Finally, you asked whethe1· the county attorney 
is requi1·ed to be present during examination of witnesses by the hos
pitalization referee. 

Analysis of Iowa Code Chapter 229, the Supreme Court Involuntary 
Hospitalization Rules authorized by Iowa Code §229.40, and Iowa Code 
§602.5 suggests that while an involuntary hospitalization hearing may be 
held in another county if both parties consent, it may not be held in a 
different judicial district. Therefore, it would be impermissible for a 
referee from Jasper County in the Fifth Judicial District to hold a 
hearing at Mount Pleasant in the Eighth Judicial District. 

Analysis of Iowa Code §229.12 suggests that the referee or judge may 
ask questions at the hearing. However, the primary responsibility for 
examination of witnesses is on the county attorney and the respondent's 
attorney. The county attorney or his designee must be present during the 
presentation of evidence. 

Iowa Code Chapter 229 indicates that after a petition for involuntary 
hospitalization is filed in a particular county, the clerk for that county 
and the judges of that county issue the orders and hold the hearings 
required by Iowa Code Chapter 229. The statute does not specifically 
establish where the hearing, required by Iowa Code §229.12, is to be held. 

Rules 16 and 17 of the Supreme Court Involuntary Hospitalization 
Rules, promulgated under Iowa Code §229.40, both address the question 
where the hearing, required by Iowa Code §229.12 may be held. Rule 16 
states: 

The hearing provided in section 229.12, The Code, shall be held in the 
county where the application was filed unless the judge or referee finds 
that the best interests of the respondent would be served by transferring 
the proceedings to a different location. 

Rule 17 states: 

The hearing required by section 229.12, The Code, may be held at a 
hospital or other treatment facility, provided a proper room is available 
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and provided such a location would not be detrimental to the best inter
ests of the respondent. 

The question is whether ·zither of these rules authorizes a judge o1· 
referee from one county to hold a hearing- in another county and specific
ally in a county which is in a different judicial district. In our view, 
they do not. 

Rule 16 permits the judge to "transfer the proceedings". On its face, 
this provision might suggest that it is authority for a referee from one 
county to hold a hearing elsewhere. However, the legal term "transfer" 
connotes a change of jurisdiction not merely a change of location! More
over, the term transfer is used in the Rules of Civil Procedure to describe 
the process of transmitting a cause from the docket of one court to the 
docket of another.' 

In view of the language with which it was written, Rule 16 was 
apparently written to deal with the situation where it would be desirable 
to change the court and judge handling the matter, and not where only 
the location was at issue. This is in any event the construction which 
must be given it in view of Iowa Code §4.1 (2), which requires that terms 
having special legal meaning be given that effect. 

Rule 17 of the Supreme Court Involuntary Hospitalization Rules 
authorizing the holding of hearings at hospitals provided such location 
would not be detrimental to the best interests of the respondent could 
have been intended to permit the holding of hearings outside the county 
where the petition was filed. Many patients are treated outside of their 
home county due to the limited number of available facilities. However, 
if such an intent existed, it was not stated. 

This raises questions about the power of a referee to hold a hearing 
in another county in view of Iowa Code §602.5, the general statute 
concerning where the district court may hold a hearing. The hospitaliza
tion referee is appointed by the district court, and acts in place of 
district court judges. Furthermore, his findings may be appealed to the 
district court. See Iowa Code §229.21. Thus, absent express contrary 
authority, the general limitations on the location of district court hear
ings are applicable. 

Iowa Code §602.5 states: 

Courts must be held at the places in each county, as designated by the 
chief judge of the judicial district, except for the determination of 
actions, special proceedings, and other matters not requiring a jury, 
when they may be held at some other place in the district with the 
consent of the parties. 

' See Black's Law Dictionary, 1669, 4th Ed. 1969, which defines "transfer 
of a cause" as "the removal of a cause from the jurisdiction of one 
court or judge to another by lawful authority." 

' Rule 173 of the Rules of Civil Procedure is headed "Transferring 
Cause". It states: "When a change is ordered and the required costs 
paid, the clerk shall forthwith transmit to the proper court his tran
script of the proceedin~s with ~ny ol'ig-in~>l napP>" 0 r.f whirh he ~hall 
retain an authenticated copy. The case shall be docketed in the second 
court without fee and shall proceed." 
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To the extent that §602.5 restricts hearings to the county, absent consent, 
and to the extent it restricts hearings in any event to the judicial disrict, 
it would be inconsistent with Rule 17 if that were construed to permit 
hearings at any hospital, anywhere. 

This potential conflict brings into the effect the statutory construction 
rules of Iowa Code Chapter 4. Iowa Code §4.7 entitled "Conflicts be
tween general and special statutes" states: "If a general provision 

nlllflid,; with a ''i't"l"i:tl o1· Jo .. al provision, tht•y shall he l'lliiHtl"lwd if 
possihh· so thal cffpl"( is r~iVL•II lo both. I r the eonfliet hetwcell the 
provisions is irrct·om·liahk·. the spt•eial ot· local provision prevails as an 
exception to the general provision.'' Iowa Code §4.7. Since it is required 
that an effort be made to reeuncile the provisions before the general 
provision may be disregarded it is n~cessary to see whether Rule 17 and 
Iowa Code ~(i02.5 can both he ~~iven effect. 

Since Rule 17 nowhere states where the "hospital" at which hearings 
may be held should be located, it is arguable that the language of the 
provisions can be reconciled. Rule 17 is then construed to authorize the 
holding of hearings in hospitals but only in those locations permitted by 
Iowa Code §602.5. Since Iowa Code Chapter 229 proceedings are nonjury 
or special proceedings-', hearings may be held anywhere in the judicial 
district so long as the petitioners and the respondent consent. Therefore~ 
if the judicial hospitalization referee finds that holding a hearing at a 
hospital "would not be detrimental to the interests of the respondent" 
and the petitioners and respondent agree, a hearing may be held at any 
hospital in the judicial district, but not outside the district. 

The authority of the judge ot· r·eferee to ask questions in the involun
tary hospitalization proceeding is not discussed in Iowa Code Chapter 229. 
The primary responsibility for presenting evidence and examination of 
witnesses is placed on the county attorneys and respondent's attorney. 
Iowa Code §229.12 (1) states: "At the hospitalization hearing evidence 
in support of the contentions made in the application shall be presented 
by the county attorney. During the hearing the applicant and the re
spondent shall be afforded an opportunity to testify and to present and 
cross-examine witnesses and the court may receive the testimony of any 
other person." The question is, therefore, whether questioning hy the 
judge is impliedly authorized. 

Iowa Code §22!J.12 ( J) state"' "The respondent's welfare shall be para
mount and the hearing shall be t•onducted in as infot·mal a manner as 
may be consistent with orderly procedure, but consistent therewith. The 
issue shall be tried as a civil matter." As noted above, the court is also 
permitted to "receive the testimony of any other interested person." In 
our view, the~e provisions impliedly authorize a limited power of the 
court to ask questions. 

"The proceeding under §229 are tried to the court, no ril!'ht to jurv is 
granted. See Bezanson, Involuntary Treatment of the Mentally Ill in 
Iowa, 61 Ia. L. Rev. 261, 339-344 (1975), which indicates that this 
provision is constitutional. 
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The informality of the proceeding· and the fact that the welfare of the 
respondent is a primary concem may lead to circumstances where the 
judge or referee feels he/she should intervene. Court-appointed attorneys 
handling involuntary hospitalization proceedings may in some circum
stances be inexperienced and may fail to ask certain important questions. 
In view of the informality of the proceedings and the preeminence of the 
welfare of the respondent it would not be improper under such circum
stances for the referee nr judge to ask important questions. 

In addition, the authorization for the rourt to receive the testimony 
of other interested persons also suggests a judicial power to make 
inquiries. It would be difficult for the judge or referee to receive the 
testimony of persons not called if he could not ask them questions. 
Therefore, these witnesses may be examined by the judge or referee. 

As noted above, however, the primary responsibility for presenting 
evidence is on the attorneys. Subject to certain limitations, involuntary 
hospitalization pl'Oceedings are "tried as a civil action". S<'l' Iowa Code 
§229.12 (3). The judge should not take over primary responsibility fot· 
presentation of either the petitioner's o1· respondent's case. 

This analysis is also relevant to the question concerning the county 
attorney's presence during questioning. The statute requires the county 
attorney to represent the petitioners in presenting ·:!Vidence supporting 
the petition. See Iowa Code §229.12 (1). It would not be consistent with 
this procedure for the county attorney to absent himself while evidence 
was presented by the referee. • 

September 17, 1979 

USURY: INTEREST RATES. Section 535.2, 1979 Code of Iowa. Under 
Section 535.2, as amended, corporations or individuals borrowing over 
$500,000 for agricultural purposes, or individuals borrowing over 
$100,000 for business purposes, may by written agreement be charged 
prepayment penalties. Individuals borrowing money for an agricultural 
purpose in an amount less than $500,000 may not be charged a loan 
processing fee if its effect is to raise the interest rate above the rate 
established by §535.2; if the amount borrowed for an agricultural 
purpose under a written agreement is in excess of $500,000, a loan 
processing fee may be assessed by the lender. If an Iowa resident 
borrows money offering a mortgage on land in another state as collat
eral, the interest rate that may be charged is governed by §536.2. 
(Ormiston to Shull, State Representative, 9-17-79) #79-9-13 

Honorable Douglas Shull, State Representative: You have requested 
an opinion of the Attorney General on the following series of questions 
relating to Senate File 158: 

"1. Can corporations or individuals borrowing over $500,000.00 for 
agricultural purposes, or individuals borrowing over $100,000.00 for 
business purposes, be charged penalties for paying off the loan before it 
is due, so-called prepayment penalties? 

"2. Can points be charged to individuals borrowing money for an 
agricultut·al purpose where: 

"a. The loan is for an amount less than $500,000.00; or 

'See Op. Atty. Gen. dated June 8, 1979, holding that participation by the 
county attorney in involuntary hospitalization proceedings is mandatory. 
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"b. The loan is for $500,000.00 o1· more? 

"3. What rate of interest can be charged an Iowa resident borrowing 
money and giving a mortgage as security on land located in a state with 
a lower usury rate than that in the state of Iowa?" 

Section 535.2, the Usury Statute of Iowa, has been amended by the new 
Senate File 158, to exempt certain specific types of borrowers from the 
interest rate strictures set forth in the statute at §535.2(2), 1979 Code 
of Iowa: 

Any domestic or foreign corporation, ... and any person borrowing 
money or obtaining credit in the amount of one hundred thousand dollars 
or more, exclusive of interest, for business purposes, and any person 
borrowing money or obtaining credit in the amount of five hundred 
thousand dollars or more, exclusive of interest, for agricultural purposes, 
may agree in writing to pay any rate of interest in excess of the rate 
permitted by this section, and no such corporation ... or person so 
agreeing in writing shall plead or interpose the claim or defense of usury 
in any action or proceeding. 

These specified g-roups are pn•sutued to reach u separate a1·ms' length 
transaction with lenders in this state and consequently are not subject 
to the limitations on the t·ates of interest established by the Usury 
Statute. The amended statute allows these bonowers to reach an agree
ment with the lender on any rate of interest accepted by both parties so 
long as it is memorialized by a written agreement. Since a prepayment 
penalty has the proximate effect of raising the rate of interest in a 
given circumstance, it would be an acceptable term of the written agree
ment between the parties. The law clearly assumes that borrowers 
exempted by the statute are not in need of the protection of the Usury 
Statute and can bargain for any rate of interest, including penalties on 
the prepayment of the loan. 

The assessment of a loan processing fee or "points" on an agricultural 
loan of less than $500,000 but m~re than $35,000 would be impermissible 
in a written agreement if its effect would be to raise the overall interest 
rate beyond that allowed by the Usury Statute. Section 22.1 of 1979 S.F. 
158 specifies, "A loan processing fee under authority of this paragraph 
shall be disregarded for purposes of determining the maximum charge 
permitted under §535.2." The definition, however, of "loan" under this 
paragraph includes loans only on single and double family dwellings. 
Consequently, the assessment of a loan processing fee on an agricultural 
loan of less than $500,00 but more than $35,000 must be viewed as 
interest governed by the limits set in §535.2, 1979 Code of Iowa. If the 
loan is for $35,000 or less, the controlling law may be found in Chapter 
537, 1979 Code of Iowa, better known as the Iowa Consumer Credit Code. 

The assessment of a loan processing fee on a loan in excess of $500,000 
for agricultural purposes is governed by the considerations set forth 
above in the ·discussion of prepayment penalties assessed against a 
borrower specifically exempted from the strictures of Chapter 535 by 
1979 S.F. 158. A loan processing fee may be assessed on this loan so long 
as it is pursuant to written agreement between the borrower and lender. 
Again, this borrower has been determined by the legislature to not be 
in need of the protection of the Usury Statute and thereby need not be 
subjected to its interest rate strictures in reaching a written loan agree
ment with the lender. 
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In answer to your third question, the rate of interest that may be 
charged an Iowa resident borrowing money and giving a mortgage as 
security on land located in a state with a lower usury rate than Iowa is 
limited by the Iowa Usury Statute. The location of the collateral does 
not alter the nature of the Joan. The mortgage follows the note which is 
governed by lowa law. At Yl c.J.:i. Usury 4(6}, the usury law applicable 
in relation to the situs of the property mortgaged is discussed: 

When a Joan is secured by a mortgage on land in one state but the 
transaction is properly referable to another state, the existence of usury 
in the transaction may be determined by the Jaw of the latter state. 

As a consequence, if the Iowa resident borrows and uses a mortgage on 
land in another state as collateral, the interest rate that may be 
assessed on the Joan is governed by Chapter 535.2 as amended. 

8eptem ber 17, 1979 

COUNTIES AND COUNTY OFFICERS: lncompatibility-~234.11, The 
Code 1979. The positions of Chairperson of the County Board of Social 
Welfare and County Conservator are not incompatible, assuming that 
they have no interaction. (Blumberg to Knuth, Jones County Attorney, 
9-17-79) #79-9-14 (L) 

September 25, 1979 

CRIMINAL LAW: Non-felonious Misconduct in Office: Public Contracts 
- §721.2(1), Chapters 24, 344 and 384, Code of Iowa (1979), Chapter 
230-2, Iowa Administrative Code. Section 721.2(1) imposes non-felo
nious criminal liability on any public officer or employee who know
ingly makes a contract that contemplates an expenditure known to be 
in excess of that authorized by law. An expenditure is authorized by 
law if it is supported by an appropriation created by an official act 
of the county's or city's governing body according to applicable pro
cedures specified in Chapters 24, 344 and 384, Code of Iowa (1979) and 
Chapter 230-2, Iowa Administrative Code. The knowledge requirement 
of §721.2 ( 1) is met whenever a person acts with actual, positive knowl
edge of the facts. Section 721.2( 1) does not require proof of personal 
profit. (Richards to Johnson, Auditor of State, 9-25-79) #79-9-15 

The Honorable Richard D. Johnson, Auditor of State: You have re-
quested an opinion of the Attorney General regarding §721.2 (1), Code of 
Iowa ( 1979), which imposes non-felonious criminal liability on public 
officials and employees for engaging in certain misconduct in office. 
Specifically, that section provides, in pertinent part: 

"Any public officer or employee, or any person acting under color of 
such office or employment, who knowingly does any of the following, 
commits a serious misdemeanor: 

"1. Makes any contract which contemplates an expenditure known by 
him or her to be in excess of that authorized by law . . . " 

In relation thereto, you have raised the following questions for our 
consideration: 

"1. What constitutes authorization by law to make expenditures for: 
(a) current operations; (b) capital programs? 

"2. Does the existence of an unencumbered balance of cash and/or 
investments constitute authorization for expenditure or contract for ex
penditure under the law if there is not also an appropriation available? 
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"3. For municipalities, may the total expenditures for activities of a 
given program under the current operating budget exceed the total appro
priated for that program without an approved budget amendment? 

"4. If the responses to questions 2 or 3 are in the negative, does the 
issuance of a purchase order, either verbal or written, or the entering 
into a more formal contract by a city clerk or other fiscal officer consti
tute a violation of section 721.2 ( 1)? Also, does the city council, collec
tively or individually, violate the statute by the approval of claims for 
expenditures, where information is available, or can be readily deter
mined, which indicates the necessary appropriations are not available? 

"5. Is the cited statute violated if a contract for expenditures is made 
under the assumption that an adequate appropriation balance is available 
when in fact, due to improper and/or inaccurate accounting, such balance 
is not available? 

"6. Is the cited statute violated if the amount of a contract for 
expenditure exceeds the unencumbered balance, even though an appro
priation is available due to an overestimate of anticipated revenues? 

"7. Must there be evidence that the individual has personally profited 
from the negotiation of the contract to apply this section of the law? 
On what basis may an individual be prosecuted for contracting expendi
tures in excess of the amount authorized by law? 

"8. Are there any budgetary transfers that do not violate this statute? 
Please consider specifically both cities and counties." 

Your first three questions deal primarily with state laws regulating 
hu,hcet and finanl"illl mllnag-emcnt. Ill tlw l"llllnly und t·ity levels of guvel'll
ment. Yout· remaining questions involve applil'ulion of §721.2 (1) to these 
systems. 

The financial affairs of Iowa's counties are closely regulated by Chap
ters 24 and 344, Code of Iowa ( 1979). Those of Iowa's cities are pre
scribed by Chapter 384, Code of Iowa (1979) and Chapter 230-2 of the 
Iowa Administrative Code. The budget law provided in these chapters 
"is not a mere estimate of probable revenues and expenditures, but a 
statutory method of contt·olling and limiting the expenditures of muni
cipal bodies. The statutory limitations and prohibitions exhibited by the 
... statutes are mandatory and not directory." 1948 O.A.G. at 66. These 
statutory limitations on the use of public moneys are demonstrated by the 
following provisions: 

"Section 24.14, Code of Iowa (1979) - No greater tax than that so 
entered upon the record shall be levied or collected for the municipality 
proposing such tax for the purpose or purposes indicated; and thereafter 
no greater expenditure of public money shall be made for any specific 
purpose other than the amount estimated and appropriated therefor ... 

"Section 384.20, Code of Iowa (1979) - Public moneys may not be 
expended or encumbered except under an annual or continuing appro
priation." 

Based on our reading of these statutes, it is our opinion that an expendi
ture of public money is authorized by law only when the county board of 
supervisors pursuant to Code chapters 24 and 344, or the city council 
pursuant to Code chapters 384 and I.A.C. chapter 230-2 has made an 
appropriation therefor under the statutory procedures applicable thereto. 
See Clark v. City of Des Moines, 222 Iowa 317, 267 N.W. 97 (1936); 
1948 O.A.G. 66; 1938 O.A.G. 77; 1938 O.A.G. 21; 1938 O.A.G. 19; 1936 
O.A.G. 632; 1924 O.A.G. 123. 
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We turn then to an examination of the statutory procedures for budget 
appropriations applicable to counties and cities, respectively. The county 
budget process commences under §§24.25 and 344.1, Code of Iowa (1979) 
with the preparation by the various county offices and departments of 
itemized expenditures and revenues estimates which are submitted to the 
county .auditor and board of supervisors. These cumulative estimates 
form the proposed county budget which must be organized according to 
§§24.3 through 24.8, Code of Iowa ( 1979). The proposed budget is then 
published with notice of Hearing thereon pursuant to §24.9, Code of Iowa 
(1979). After public hearing under §24.11, "the board of supervisors shall 
appropriate, by resolution, such amounts as are deemed necessary for 
each of the different county officers and departments during the ensu
ing fiscal year, and shall specify from which of the different county 
funds created by law the appropriated funds shall be derived." Section 
344.2, Code of Iowa (1979) (emphasis added). The adopted "resolution 
of appropriation" must be organized according to §§344.4 and 344.5, 
Code of Iowa (1979). Challenges to a "proposed budget, expenditure or 
tax levy, or ... any item thereof," may be made by written protest to 
the state appeal board under procedures outlined in §§24.27 through 
24.32, Code of Iowa (1979). 

The county board of supervisors also has certain discretionary powers 
with a view toward fiscal flexibility. In additon to the usual county funds, 
an emergency fund [See §24.6] and a contingent fund [See §344.3] may 
be created. The original budget may be amended according to procedures 
provided in §24.9 "to permit appropriation and expenditure ... of unex
pended cash balances on hand at the close of the preceding fiscal year 
and which cash balances had not been estimated and appropriated for 
expenditures during the fiscal year of the budget sought to be amended." 
Himilurly. if lht• hoard tll'l~·nniuc:< that a!'lual rct·cipls to 11 t•nunty fu111l 
will ht• ~n·alt>r thau till' origiual c:<timatcx, it may make "u !IU(J)IIe
meutary appropriation bu ,.,.,w/11fio11 at any regular meeting," aJ>propri
ating the additional amouutx to any county office supported by such fund 
upon a showing "that a Hpecific need therefor exists." Section 344.6, 
Code of Iowa (1979) (emphasis added). Sections 344.8 and 344.9 further 
allow the board, by resoll!tiolf, to make transfers of moneys within and 
between county offices. And moneys may be transferred between county 
funds pursuant to procedures in §§24.21 and 24.22, Code of Iowa (1979). 

The mechanics of city finance parallel those of the county. The city 
budget process commences with the preparation of expenditures and 
revenues estimates according to §384.16 ( 1). The proposed budget is 
published with notice of hearing thereon under §§384.16 (2) and (3). 
After public hearing, the city council must adopt by ~·esolution the final 
budget [see §384.16(5)] which "constitutes the city appropriation for 
each program and purpose specified therein." Section 384.18, Code of 
Iowa ( 1979). Objections to the budget may be made by written protest 
filed with the county auditor ami submitted to the state appeal board 
for determination under procedures outlined in §384.19. 

The t•ity t•outwil is similarly vested with certain disnetionat·y powet·s 
t•nahling fiscul flcxihility. The original budget may lot~ umt•tuled pursuant 
to pt·m•t•chtt't•s iu §:llH.IH for any of tlw follnwiug Jllii'IHIHl':<: "I. •ro pct·mit 
l.hc IIJIIII'npriuliou and t•xpcnditurc of uncxpcndt>d, unctu·umhct·t•d t'aRh 
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balutu·cl' 011 hand at the ·end of the prel·edinK fisl·al ycur which hucl not 
been anticipated in the hudg·et Laud sc1' rule ~30-~.~. l.A.C.J. ~.To permit 
the appropriation of amounts anticipated to be available from sources 
other than property taxation, and which had not been anticipated in the 
budget [and sec rule 230-2.2, I.A.C.]. 3. To perhtit transfers from the 
debt servic-e fund, the capital improvements reserve fund, the emergency 
fund, or other funds established by state law, to any other city fund, 
unless specifically prohibited by state law [and see rule 230-2.5, I.A.C.]. 
4. To permit transfers between programs within the general fund [and 
see rule 230-2.3, I.A.C.] ." The programs mentioned in §384.18 ( 4) are 
defined in rule 230-2.1 ( 4), I.A. C., as "any one of the following four major 
areas of public service that the city finance committee [created by 
§§384.13 - 384.15 of the Code] requires cities to use in defining its 
program structure:· a. Community protection. b. Human development. c. 
Home and community environment. d. Policy and administration." 

The supel'imposition of this system of programs over the city budget 
structure profoundly affects the flexibility of city finance. Under rule 
230-2.4, I.A.C., a city council may transfer moneys between accounts 
without preparing a budget amendment and holding a public hearing as 
required by §384.18, when the transfer is between accounts in the same 
program. The rule does mandate that each city "provide its own written 
rules for transfers within programs." Sec, e.g., Model Ordinance, Appen
dix B-1, Instructional Guide to Program Dudgeting aml Accounting, pre
pared by the League of Iowa Municipalities under the auspices of the 
City Finance Committee. Similarly, under rule 230-2.5 (1), I. A. C., a city 
council may transfer moneys uetween city funds without preparing a 
budget amendment and holding a public hearing thereon when the trans
fer is between funds in the same program. These two rules are perhaps 
best illustrated by the following examples: ( 1) The "police operations" 
account and "disaster services" account receive moneys from the general 
fund and form part of the community protection program. Since both 
accounts involve the same fund and the same program, under rule 230-2.4 
transfers (of appropriation authority) between the accounts do not 
require a formal budget amendment and public hearing. (2) A revenue 
t·eceivlng fund ( l'.g., the federal revenue sharing- fund) with an appro
pl'iation authol'ity in the human development pmgram receives a quar
teny entitlement from the federal government. The "library services" 
account is part of the human development program and is basically 
supported by appropriations in the general fund. Since in this instance 
both funds are involved with the same program, under rule 230-2.5 ( 1) 
the city council may transfer money from the federal revenue sharing 
fund's appropriation for the human development program to the general 
fund for use in library services without preparing a formal budget 
amendment and holding a public hearing thereon. 

The preceding, lengthy analysis of the mechanics of county and city 
finance aptly points out the statutory controls and limits on the expendi
tures of local governmental bodies. Simply put, each expenditure requires 
an appropriation which, in turn, requires a formal act (e.g., a resolution) 
by the county or city governing body. Thus, in answer to your second 
question, the mere existence of an unencumbered balance of cash or 
investments does not constitute authorization by law for its expenditure. 
Before the county or city may use such moneys, the governing body must 
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appropriate same through budget amendments. Sections 24.9 and 384.18 
( 1), Code of Iowa ( 1979). And in response to your third question, the 
total expenditures for a city program may not exceed the current oper
ating budget without an additional appropriation therefor which requires 
a formal act (e.g., a budget amendment) by the city council. 

We next turn to an examination of §721.2 ( 1), Code of Iowa (1979). 
The elements of this offense may be schematized as follows: 

(1) a public officer, employee, or person acting under color of such 
office or employment, 

(2) who knowingly, 

(3) makes a contract, 

(4) which contemplates an expenditure known to be in excess of that 
authorized by law. 

The statute's coverage is clear; it is directed to any person acting in a 
public capacity, either de jure or de facto. "Contract" is, of course, a 
generic term relating to any promissory agreement between persons to 
do or not to do a particular thing. Cf. §362.5, Code of Iowa ( 1979) 
("'contract' means any claim, account, or demand against or agreement 
with a city, express or implied."). "Expenditure authorized by law" has 
already been thoroughly discussed. 

The terms "knowingly" and "known" in §721.2 (1) require additional 
scrutiny. "Were these terms talismanic, resolution of the question would 
be facile. But they encompass a spectrum of meanings." United States 
v. Tolkow, 532 F.2d 853, 858 (2d Cir. 1976). At one end they have been 
held to require actual, positive knowledge. See Parsons v. Rinard Grain 
Co., 186 Iowa 1017, 173 N.W. 276, 280 (1919) ("Such want of knowledge 
may not be inferred from mere inattention or neglect .... Actual knowl
edge is required; constructive or that which might be obtained by the 
exercise of due care is not enough.") On the other end, it has been held 
that "'knowingly' in criminal statutes is not limited to positive knowl
edge, but includes the state of mind of one who does not possess positive 
knowledge only because he consciously avoided it [deliberate ignorance]." 
United States v. Jewell, 532 F.2d 697, 702 (9th Cir.), cert. denied 426 
U.S. 951, 96 S.Ct. 3173, 49 L.Ed.2d 1188 (1976); and see, United States 
v. Tolkow, 532 F.2d 853 (2nd Cir. 1976); Cf. §715.3, the person has 
information which would put a reasonable person on inquiry as to such 
facts, but acts without making a reasonable inquiry.") Ultimately, the 
precise meaning of the terms depends on the context in which they are 
used. t:uilnl Slat•··' 1' • • llnHiod•. ~~~~~ li.S. :IH~I. :I!J!i, !i4 S.Ct. l!2:1, l!l!5, 
78 L.l•:d. :181, :IH!i (1!1:1:1). 

The pro~niption of §721.2 (I) eertainly ariHeH whenever u pen;on act:-; 
with a(·tual, po~itive knowledg·e of the fact:-;. s,.,. R. Perkin:-;, l'(•rki1111 on 
Crilllilllr[[,nw. Ch. 7, ~4 at 77!i (2d ed. l!Hi!J) ("Only in the most theoret
ieal diHeURRionH would it evpr hP queHtioned that one has knowledge of 
fads of whieh lw ha:-; been made aware hy his own oh:-;ervation:-;.") To so 
limit the statute's state of mind requirement is ;;uggested by its usage of 
lloth "knowingly" and "known." Sl'l' Unifl'd Sfaf•·s v. Tolkow, 532 F.2d 
853, 858 (2d Cir. 1976). Although we recognize the growing trend toward 
imputing actual knowledge from deliberate ignorance of the facts, we 
decline by this opinion to extend this view to §721.2 ( 1) and properly 
leave such conclusions to our judiciary.' 
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These foregoing principles are exemplified by the following answers to 
your remaining questions, which apply equally to both city and county 
employees. A purchase order is obviously a contract within the meaning 
of §721.2 (1), since it is a promissory agreement that binds the issuing 
governmental body and ·encumbers public moneys. See Model Ordinance, 
Appendix B-3, lnstructioual Guide to Program Eudgeting and Accounting 
(League of Iowa Municipalities). Although the terms of the contract 
may have been negotiated by another public employee, the knowing issu
ance of a purchase order therefor by a city clerk or other fiscal officer 
with knowledge that immfficient appropriations are available constitutes 
a violation of ~721.2 ( 1). If nothing- elst>, the eity elerk or other fiscal 
offit·er who aets with sueh knowkdg-c is t·ulpablc us an :lidt~r and abettor 
of the offcns<'. St•l'lion 70:!.1, Codt• of Iowa (1!17!1); Stufr· 1•. /,off, 256 
N.W.2d !Oii (Iowa 1!177). Tlw ~anw holds tnw for members of 11 l'ity 
l'ouneil who knowing-ly upprovl' daims for t•xpc!ulitures knowing- that the 
neeessat·y appwpriations therefor ar:! unavailable. Of eourse, if these 
public officers and employees aet us the result of mistake, as suggested 
in questions 5 and 6, the requisite knowledge is not present and the 
offense is not committed. Sec §701.6, Code of Iowa (1979) ("All persons 
are presumed to know the Jaw. Evidence of an accused person's ignorance 
or mistake as to a matter of either fact or law shall be admissible in 
any case where it shall tend to prove the existence or non-existence of 
some element of the crime with which the person is chargd.") The basis 
or elements of this offense have already been outlined above; it is not 
ncessary to show that the individual has personally profited from the 
negotiations of a contract. Finally, §721.2(1) extends to every budgetary 
transaction involving the expenditure of tax dollars. 

In summation, then, §721.2 ( 1) imposes non-felonious criminal liability 
on any public employee who knowingly makes a contract that contem
plates an expenditure known to be in excess of that authorized by law. 
An expenditure is authorized by law when it is supported by an appro
priation created by an official act of a local governing body under speci
fied statutory procedut·es. The statute's knowledge requirement obviously 
is met whenever a pct·son acts with aetual, positive knowledge of the facts 
and 111ny also include knowlt•dg-e resulting from deliberate ignorance of 
the facts. If the county or city fiscal officer knowingly issues a purchase 
order or other form of contract with actual knowledge that insufficient 
appropriations exist, §721.2 (1) is violated even though the fiscal officer 
did not negotiate the expenditure. Similarly, if the local governing body 
knowingly approves claims with actual knowledge of insufficient moneys, 
§721.2 ( 1) is violated even though the governing body did not negotiate 
the contract. Obviously, if an additional appl'opriation to meet the excess 
is made according to statutory procedures before approval of the claims, 
no liability is created. And if the fiscal officet· or governing body acts in 
honest mistake of the facts (e.g., inaccurate accounting, overestimates, 
etc.), the requisite knowledge is absent and the offense is not committed. 
Section 721.2 ( 1) does not require proof of personal profit. 

' The concept of deliberate ignorance is not without its detractors. A 
highly critical examination of this theory may be found at Comment, 
63 Iowa L. Rev. 466 (1977). 
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September 25, 1979 

STATE OFFICERS AND DEPARTMENTS: IPERS-§§97B.41, 97B.49, 
and 97B.53, The Code 1979; 1979 Session, 68th G.A., S.F. 489, §7; 370 
lAC §8.13. Members of IPERS who have terminated prior to retirement 
and leave their accumulated contributions in the system for a future 
retirement, are entitled to a benefit as set forth in §97B.49 or §97B.50. 
(Blumberg to Longnecker, Director, State Retirement Systems, 9-26-
79) #79-9-16 (1) 

September 26, 1979 

JUVENILE LAW: Disclosure of information by a law enforcement agen
cy as to the nature of an alleged juvenile offense. Chapter 232, §232.66, 
The Code 1977; chs. 68A and 232, §§68A.7(9), 232.149(2), 232.161, 'nle 
Code 1979. The press may obtain information as to the nature of an 
offense that a juvenile allegedly committed from the appropriate law 
enforcement agency as long as the identity of the juvenile involved 
remains confidential. (Hoyt to Gallagher, State Senator, 9-26-79) 
#79-9-17 

James V. Gallaghe1·, Esquire, State Senato1·: You have asked whether 
the press is restricted from obtaining from the appropriate law enforce
ment agency information as to the nature of the offense that a juvenile 
offender allegedly committed. 

As a general rule, information as to the nature of an alleged offense 
may be obtained from law enforcement agency records. Section 68A.7(9), 
The Code 1979, provides that records of current and prior arrests are 
public records. The daily log of a law enforcement agency, i.e. the sum
mary of the law enforcement agency's actions compiled on a twenty-four 
hour basis is also accessible to the press. 1976 Op. Att'y Gen. 669. 

Under the old juvenile law, law enforcement records regarding juve
niles were also public records. §232.66, The Code 1977. The new Juvenile 
Justice Bill represents a dramatic change in media access to such 
records. Sections 232.149(2) and 232.161, The Code 1979, limit access to 
law enforcement records in an effort to protect the identity of the 
juvenile involved. 

By enacting these Sections, Iowa joins the vast majority of states 
which limit access to juvenile law enforcement records in order to protect 
the identity of juvenile offenders. The rationale underlying such legis
lation is that'the public has a general suspicion of any contact with the 
police. Being labeled as a juvenile offender may affect job opportunities, 
educational opportunities and attach various legal liabilities. In sum, 
"labelling" may hamper a juvenile's ability to become a productive 
member of society. 

In construing Iowa's new statute, the goal is to ascertain the legislative 
intent and, if possible, give it effect. Doe v. Ray, 261 N.W.2d 496 (Iowa 
1977). The subject matter, reason and spirit of the enactment must be 
considered, as well as the words used. A statute should be accorded a 
sensible, practical and workable construction. In re Estate of Bliven, 236 
N.W.2d 366 (Iowa 1976). 

Section 232.149 (2) provides: 

Records and files of a criminal justice agency concerning a child other 
than fingerprint and photograph records and files shall not be open to 
inspection and their contents shall not be disclosed except as provided 
in this section and section 232.160 unless the juvenile court waives its 
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jurisdiction over the child so that the child may be prosecuted as an adult 
for a public offense. 

Section 232.151 provides: 

Criminal penalties. Any person who knowingly discloses, receives, or 
makes use or permits the use of information derived directly or indirectly 
from the records concerning a child referred to in sections 232.17 to 
232.150 except as provided by those sections shall be guilty of a serious 
misdemeanor. [67GA, ch 1088, §81] 

Theile sections deal with law enforcement records concerning a child. 

The term "rel·ords" is not defined in Ch. ~3~, The Code 1979. The term 
is, however, defined in the federal standards relating to juvenile records 
and information as follows: 

A juvenile 1·ecord is any record of o1· in the custody of a juvenile agen
cy pertaining to a juvenile and maintained in a manner so that the 
juvenile is identified o1· may be identifil'cl. (Emphasis added) 

IJ A-ABA Juvenile Records and lnfonnation Systems, Tentative Draft, 
5 ( 1977). Attempts to limit access to such records, then, are clearly aimed 
at protecting the juvenile's identity. 

Similarly, the phrase "concerning a child" relates to the individual 
juvenile involved. Again, the accent is on protecting individual identity. 

It seems clear that by enacting §§232.149 (2) and 232.151 the Iowa 
legislature intended to prohibit disclosure of the contents of law enforce
ment records in order to protect the identity of the juvenile involved. 

Your question, however does not deal with revealing the individual's 
identity, but with revealing information as to the nature of the alleged 
offense. 

The language of the statute is aimed at protecting individual identity 
rather than the nature of the alleged offense. The rationale which sup
ports limiting access to information as to the identity of the juvenile 
offender does not apply to information as to the nature of the offense. 
There is no reaso"n for, nor is any interest served by, limiting media 
access to general information as to the nature of an alleged offense. As 
long as the identity of the juvenile remains confidential, the legislative 
intent is served. 

Thus, the press is not restricted from obtaining information as to the 
nature of an offense that a juvenile allegedly committed from the appro
priate law enforcement agency unless the release of that information 
would or could reveal the identity of the juvenile involved. If there is a 
doubt as to whether the release of such information would or could reveal 
the identity of ·the juvenile, the law enforcement agency should refrain 
from releasing the information. 

September 26, 1979 

COUNTIES: §§441.5-441.8, The Code 1979. An incumbent county assessor 
originally screened by the examining board and appointed by the county 
conference board would not be required to undergo an examination or 
screening process to be reappointed. (Hyde to Martens, Iowa County 
Attorney, 9-26-79) #79-9-18 (L) 
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September 26, 1979 

COUNTIES: Domestic Animal Fund. §§351.6, 352.1, 352.3, The Code 1979. 
A Board of Supervisors acting upon a claim to the Domestic Animal 
Fund may neither defer its decision nor deny compensation in the 
event a claimant's damages are covered in whole or in part by insur
ance. (Benton to Smith, Assistant Clinton County Attorney, 9-26-79) 
#79-9-19(L) 

September 26, 1979 

JUVENILE LAW: The circumstances under which the names of juveniles 
involved with law enforcement authorities and the juvenile court may 
be revealed to the media. Ch. 4 §§4.1(13), 232, 232.54, 232.56, The Code 
1977. Ch. 232, §§232.2(7), 232.2(21), 232.2(33), 232.8(l)(b), 232.29, 
232.147(1), 232.147(2), 232.149(2), 232.151, The Code 1979. The name 
of a juvenile involved with a law enforcement agency may not be 
revealed to the media unless the juvenile is exempt from the confiden
tiality provisions of ch. 232. (Hoyt to Kirkenslager, State Representa
tive, 9-26-79) #79-9-20 

Larry Kirkenslager, State Representative: You have asked a number 
of questions concerning the confidentiality provisions of the new Juvenile 
Justice Bill. Generally, you have asked under what circumstances the 
name of a juvenile involved with a law enforcement agency can be 
revealed. In addition, you have asked several questions pertaining to 
Juvenile Court records. Specifically, you have asked: 

1. Is the initial complaint on a juvenile part of the public record, if a 
petition has been filed alleging that a delinquent act has been committed? 

2. If a case is handled by "informal adjustment" are the records 
of either the law agency or the court open? 

3. Are reporters individually and newspapers as corporations subject 
to criminal penalties included in §232.151, The Code 1979, if the media 
uses the names obtained either directly or indirectly from the records? 

4. Are court clerks required to keep confidential juvenile records 
separate from the public docket? 

5. In the case of a juvenile, are court and law cnfot·cement records 
public documents if the violation is excluded from the jurisdiction of the 
juvenile court under §232.8 (1) (b), The Code 1979. 

6. If the media routinely lists accident reports, may a juvenile's name 
be used? For example, if there is a two-car collision involving an adult 
driver, can both be used? If a juvenile gets a ticket, for example, failure 
to yield the right of way, can that charge be listed in the media? 

Prior to July 1, 1979, the name of a juvenile involved with a law 
enforcement agency was a matter of public record. §232.56, The Code 
1977. Similarly, juvenile court records were deemed to be public records. 
§232.54, The Code 1977. 

The new Juvenile Justice Bill represents a dramatic change in media 
access to such records. Under the new bill, law enforcement records 
concerning a child are confidential. §232.149 (2), The Code 1979. Simi
larly, juvenile court records are now confidential except in cases alleging 
delinquency. §§232.147(1) and (2), The Code 1979. By enacting the new 
legislation, Iowa joins the vast majority of other states which limit media 
access to juvenile records. 
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As a general rule, then, the name of a juvenile involved with a law 
enforcement agency may not be revealed unless the juvenile is exempt 
from the provisions of §232.149 (2), and juvenile court records are 
confidential except in those cases alleging delinquency. 

I 

Is the initial complaint on a juvenile part of the public record if a 
petition has been filed alleging that a delinquent at·t hall heen t•ommitted"? 

Section 232.2 (7), The Code 1979, defines a complaint as follows: 

"Complaint" means a verbal or written report which is made to the 
juvenile court by any person and alleges that a child is within the 
jurisdiction of the court. 

Section 232.2(33) defines official juvenile court records to include: 

"Official juvenile court records" or "official records" means official 
records of the court of proceedings over which the court has jurisdiction 
under this chapter which includes but is not limited to the following: 

a. The docket of the court and entries therein. 

b. Complaints, petitions, other pleadings, motions, and applications 
filed with a court. 

c. Any summons, notice, subpoena, or other process and proofs of 
publication. 

d. Transcripts of proceedings before the court. 

e. Findings, judgments, decrees and orders of the court. 

The delinquency petition formally initiates judicial proceedings in the 
juvenile court. 

Section 232.147(2) states: 

Official juvenile court records in cases alleging delinquency shall be 
public records,. subject to sealing under section 232.160. 

Thus, since juvenile court records in cases alleging delinquency are 
public records, and since complaints are part of official juvenile court 
records, initial complaints on juveniles are public records. 

II 

If a case is handled by "informal adjustment" are the records of either 
the law agency or the court open? 

Informal adjustment is defined in §232.2 (21) as follows: 

"Informal adjustment" means the disposition of a complaint without 
the filing of a petition and may include but is not limited to the following: 

a. Placement of the child on nonjudicial probation. 

b. Provision of intake services. 

c. Referral of the child to a public or private agency other than the 
court for services. 

The procedures relating to informal adjustments are set forth in 
§282.29, The Code 1979. Informal adjustment, as the name implies, is 
basically the out-of-court settlement of a complaint. Thus, the basic 
elements of informal adjustment are the complaint and the informal 
adjustment agreement. 
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We have already determined that the complaint is part of the official 
juvenile court record which is public in cases alleging delinquency. The 
informal adjustment agreement, however, is not filed in the juvenile 
court. Nor is it included as part of official juvenile court records. 
§232.2 ( 33). 

Thua, in a case handled by informal adjustment, the complaint is a 
public record while the informal adjustment agreement is not. 

Law enforcement agencies are generally not involved in informal 
adjustment. To the extent they are, the provisions of §232.149 (2) apply. 
Thus, any records of a law enforcement agency concerning a child in
volved with informal adjustment are confidential. 

III 

Are reporters individually and newspapers or corporations subject to 
the criminal penalties of §232.141, if they make use of names obtained 
directly or indirectly from confidential records? 

Section 232.149 (2) reads: 

Records and files of a criminal justice agency conceming a child other 
than fingerprint and photograph records and files shall not be open to 
inspection and their contents shall not be disclosed except as provided 
in this section and section 232.160 unless the juvenile court waives its 
jurisdiction over the child so that the child may be prosecuted as an 
adult for a public offense. 

Section 232.161 reads: 

Criminal penalties. Any person who knowingly discloses, receives, Ol' 
makes use or permits the use of information derived directly or indirectly 
from the records concerning a child referred to in sections 232.147 to 
232.160 except as provided by those sections shall be guilty of a serious 
misdemeanor. [67 G.A., Ch. 1088, §81] 

In sum, §232.149 (2) generally prohibits disclosure of the contents of 
criminal justice agency records concerning a child and §232.161 provides 
a criminal penalty for persons who use, disclose, or receive information 
derived directly or indirectly from such records. 

For the purposes ·of statutory construction, "pel'Son" means: 

Person. Unless otherwise provided by Jaw "person" means individual, 
corporation, government or governmental subdivision or agency, business 
trust, estate, trust, partnership or association, or uny othe1· legal entity. 

§4.1 (3), The Code l!l7!1. 

The language of these Sl'l·tiuns is clear and unambiguous. Individual 
reporters and newspapers us corporationK are cleal'iy subject to criminal 
penalties, if they knowingly make use of names obtained from confiden
tial law enfo1·cement records.' 

'In responding to your question, we are cognizant of the recent United 
States Supreme Court decision in Smith v. Daily Mail Publishing Co., 96 
S.Ct. 2667 (1979). The court held that a newspaper cannot be punished 
for the truthful publication of an alleged juvenile delinquent's name 
lawfully obtained by the newspaper. 

Thua, if a newspaper obtains the name of a juvenile offender law
fully, that is independent of Jaw enforcement records (for example, 
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IV 

Are court clerks required to keep confidential juvenile records separate 
from public docket? 

Most states require that confidential juvenile court records be kept 
separate from adult records. Piersma, Law and Tactics ·iu Juvenile Cases 
425 (3rd Ed. 1977). 

Section 232.147, The Code 1979, provides that certain juvenile court 
recrods are confidential - they shall not be inspected and their contents 
shall not be disclosed. 

Since confidential juvenile court records are not open for public 
inspection, court clerks should keep them separate from the public docket. 

v 
In the case of a juvenile, are court and law enforcement records public 

documents, if the violation is excluded from the jurisdiction of the 
juvenile court under §232.8 (1) (b) ? 

Section 232.8(1) (b) of the new Juvenile Justice Bill excludes certain 
violations from the jurisdiction of the juvenile court. 

Section 232.8(1) (b) reads: 

Less than two years after the alleged commission of an act which 
would be an offense other than a simple misdemeanor if committed by 
an adult. 

Violations by a child of provisions of chapters 106, 106A, 109, 110, 
110A, llOB, 111, 321, or 321G which would be simple misdemeanors if 
committed by an adult, violations of county or municipal curfew or 
traffic ordinances, and violations by a child of the provisions of section 
123.47, are excluded from the jurisdiction of the juvenile court and shall 
be prosecuted as simple misdemeanors as provided by law. The court 
may advise appropriate juvenile authorities and may refer violations of 
chapter 123 to the juvenile court when there is reason to believe that the 
child regularly abuses alcohol and may be in need of treatment. 

Among the reasons for excluding these violations is that their com
mission does not necessarily reflect the presence of an emotional disturb
ance, the presence of family discord or anything beyond what leads an 
adult to commit these same violations. In sum, these violations are not 
symptomatic of underlying problems which requit·e juvenile court inter
vention. 

(Footnote Cont'd) 

directly from the victim), the newspaper cannot constitutionally be pun
ished for the publication of that juvenile's name. 

It is important to note that the court's holding was very narrow. It 
did not directly address the constitutional validity of state statutes 
which protect the anonymity of juvenile offenders. The court did, how
ever, cite with apparent approval the rationale which supports protect
ing the anonymity of juvenile offenders. The court's holding focuses 
simply on the power of a state to punish the truthful publication of an 
alleged delinquent's name lawfully obtained. 

The Iowa statute makes it unlawful to obtain the name of an alleged 
juvenile offender directly or indirectly from confidential records. Thus, 
the holding in Smith does not in terms, render §232.151 unconstitutional. 
Smith may, however, suggest that a narrow construction of the statute 
to preserve its constitutionality will be adopted by the courts. 



417 

It seems clear that the Iowa legislature intended that the excluded 
violations were not the type of activities to which the confidentiality 
provisions of Ch. 232 should apply. 

This is evidenced by the language of §232.149 (2), which exempts 
juveniles waived to adult court from the confidentiality protections of the 
section, an indication that these protections are meant to apply to juve
niles within the jurisdiction of the juvenile court. 

Further, the rationale which supports making confidential the identity 
of an alleged juvenile offender is inapplicable to the exempted violations. 
The rationale for protecting the juvenile's identity is to prevent him from 
being labelled and stigmatized. We have noted, however, that the excluded 
violations are not the type of violations to which a stigma is attached 
since their commission does not necessarily reflect any deep, underlying 
problems. Since no stigma is attached to these violations, the need for 
confidentiality is diminished. 

Thus, the provisions pertaining to confidentiality contained in Ch. 232 
should not be applied to violations excluded from the scope of the chapter. 
Court and law enforcement records pertaining to such violations are 
public records. 

VI 

If the media routinely lists accident reports, may a juvenile's name be 
used! For t•xnmple, if thCI'c is a two-t·ar collision involving an adult 
driver, can both be used? If a juvenile ~eets n ticket, for example, failure 
to yield the right of way, can that charge be listed in the media! 

As indicated in the response to question number 5, traffic offenses 
are specifically excluded from the jurisdiction of the juvenile court in 
§232.8(1) (b), The Code 1979. 

Because of the sheer volume of such offenses, as well as the fact that 
their commission does not signify any underlying problems connected 
with those who commit them, juvenile court intervention is inappropriate. 

In addition, the nature of traffic offenses is such that no stigma is 
attached to them and thus, their is no need to make their commission 
confidential. 

Therefore, the confidentiality provisions contained in Ch. 232 should 
not be applied to traffic violations. 

September 26, 1979 

HIGHWAYS, MINERAL RIGHTS, COUNTY HOME RULE AMEND
MENT: County Boards of Supervisors are authorized to grant permits 
for mining of coal underlying a secondary road over which the county 
owns an easement for road purposes. The owner of the fee own• the 
mineral rights lying within the road right of way and has a right to 
mine the minerals unless to do so would unreasonably interfere with 
public rights to the easement. Such a proposal would not be a road 
closing pursuant to §306.11, The Code 1979, nor would it be a tempo
rary closing within the meaning of §306.41, The Code 1979. The Board 
of Supervisors would be required to ensure the maintenance of any 
temporary detour route to reasonable safety standards to fulfill their 
duty to the motoring public. (Valde to Karpan, Monroe County Attor
ney, 9-26-79) #79-9-21 

Mr. Frank J. Karpan, Monroe County Attorney: You have requested 
the opinion of the Attorney General regarding the authority of the Board 
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of Supervisors in Monroe County to allow the mmmg of coal lying 
beneath a secondary road in the county. A part of the proposal made to 
the Board of Supervisors by the company desiring to mine the coal is that 
the company will establish a detour route upon land owned or leased by 
it adjacent to the road. Traffic will be detoured from the present road 
to the route established by the company during the time it takes to mine 
the coat Upon completion of the mining beneath the road right-of-way, 
the company will reconstruct the disturbed portion of the roadway in 
compliance with current secondary road standard design criteria. Speci
fically, you have posed the following five questions: 

1. Is the Board of Supervisors required to grant such a request! 

2. Is the Board of Supervisors authorized by law to grant such a 
request? 

3. If such a request were granted, would this be a "closing" within 
the purview of Section 306.11 of the Code requiring notice and hearing! 

4. If this request were granted, would this be a "temporary closing 
for construction" as defined by Section 306.41 of the Code! 

5. If such request were granted, to what legal liability are the county 
and its Board of Supervisors exposed? 

Your request states that the road is a secondary road and that Monroe 
County holds an easement over the property for road purposes. The 
county Board of Supervisors has jurisdiction and control over secondary 
roads within the county. Section 306.4 (2), The Code 1979. Since you have 
stated that the county holds an easement for road purposes, it appears 
that the county does not own the fee title to the road. In cases such as 
this outside incorporated city limits, the public acquires only an easement, 
and, subject to such easement, the fee title of the land remains in the 
owner. State v. F. W. Fitch Co., 236 Iowa 208, 211, 17 N.W.2d 380, 382 
(1946); Town of Kenwood Park v. Leonard, 177 Iowa 337, 158 N.W. 666 
(1916). As we do not have a copy of the easement here involved we are 
unable to define exactly the extent of the easement. In general, the 
ownership of the fee title is presumed to be in the abutting landowners 
and if an abutting owner owns the land on both sides of a road he is 
presumed to own the fee title to the entire road. Iowa State Highway 
Commission v. Dubuque Sand and Gravel Co., 268 N.W.2d 158 (Iowa 
1977); See also, 39A C.J.S. Highways §186 (1976). We do not have 
11Utficient infurmatinu tu determillt', nur huvt• yuu n:-~ketl that W\! ti4!1A!I'
ntllle, th\! OWIICI"llhill ur the ft•c titlt• tu till' 1'111111 invnlvml. It ill :-~urrlcklfll 
to state that if the county is the hnhler unly of lUI ea~~ement, it dou not 
own the fee title to the road. Fo1· the purposes of this opinion, we will 
assume, without knowing, that the coal company is the owner of the fee 
title of the road or bas a lease agreement with the owner of the fee 
title which entitles the company to all mineral rights in the coal owned 
by the fee titleholder. 

The owner of the fee title to the roadway retains title to the minerals, 
oil and gas underlying the road. Dubuque v. Benson, 23 Iowa 248 (1867); 
An not. 62 ALR2d 1811 ( 1968). The owner of such minerals may work 
mines and quarries to remove the minerals which he owns so long as the 
work can be and is done in a manner which does not unreasonably inter-
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fere with public travel or the use and enjoytnent of the surface easement. 
Dubuque v. Benaon, 23 Iowa 248 (1867); 39A C.J.S. Highwa71s §138 
(1976); 39 Am. Jur. 2d Highwa71s, Streets and Bridges §166 (1968). 
"The title to the land and all the profits to be derived from it, consistent
ly with, and subject to, the easement, remain in the owner of the soil. 
He owns all the trees upon it and the mines and quarries under it." 
Ove1'1nan v. May, 36 Iowa 89, 97 (1872). The courts of at least one 
state have held that where a public road passed across the land belonging 
to a sandstone quarry company the highway authority could not enjoin 
the quarry company from digging into the highway in order to extend 
excavations across the highway if the quarry company either detoured 
traffic over a temporary road or maintained a sufficient portion of the 
highway open· to accommodate two-way traffic. Clarendon v. Medina 
Quan11 Co., 102 App. Div. 217, 92 N.Y.S. 630 (1906). This holding was 
based upon the fact that the quarry company was the owner of the fee 
title and had a legal right to quarry the stone underlying the highway 
as long as the public uae of the highway was not unnece81aril71 and 
unreasonabl71 interfe1·ed with. See also Town of Glencoe v. Reed, 101 
N.W. 966 (Minn. 1904), where it was held that the only limitation upon 
the right of the owner of the fee to control and use the soil and natural 
deposits within the roadway easement is that such use must be consistent 
with the full enjoyment of the public easement. The Minnesota Supreme 
Court stated 

that the owner of the fee retains the right to use the land for any lawful 
purpose compatible with the full enjoyment of the public easement, and 
that the private right cannGt be disregarded by the authorities, but must 
be respected in so far as may be consistent with the public right to 
have a safe, unobstructed and convenient right of way taking into con
sideration the nature and the situation of the property and the circum
stances of the case. 

101 N.W. 967. The Court held that the right of private use was allowable 
only to the extent that there was no injury to the roadway and that the 
minerals removed were not required to grade or improve the roadway. 

The Iowa Supreme Court has stated in dictum in a case involving an 
easement for a railroad right of way that "[i]f the land should be under
laid with stone, coal, or other mineral, the owner (of the fee) would have 
the right, doubtless, to quarry and mine the same, provided this could 
be done without interfering with the use of the surface by the railroad 
company." Hollingsworth v. The Des Moines & St. Louil R. Co., 68 Iowa 
448, 444-445, 19 N.W. 326, 326 (1884). 

While we believe the principles applied in these cases are still applic
able, we do note that the cited cases were decided near the turn of the 
century and -the considerations for public safety and convenience made 
necessary by today's modern highways and automobiles may well lead to 
a different result in a given factual situation. 

In answer to your first question, it appears obvious that to atrip the 
surface of the road to remove undel'lying coal will disturb the roadway 
and will interfere with the public travel and use of the surface easement. 
The owner of minet·als underlying the road has no absolute richt to 
remove or extl·act them if to do so will disturb or interfere with the 
surface easement rights held by the public. Therefore, in our opinion 
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the Board of Supervisors is not required as a matter of law to grant a 
request such as that made by the coal company. 

However, in our opinion, the Hoard of Supervisors does have discretion 
to authorize such requests. The Board is granted jurisdiction over the 
secondary roads within the county. Section 306.4 (2), The Code 1979. We 
believe that the County Home Rule Amendment, Article Ill, §39A, of 
the Iowa Constitution provides authority for the Board of Supervisors 
to allow the road to be temporarily closed. See Opinion of the Attorney 
Genet·al #79-4-7 (Miller and Hagen to Danker, Binneboese, Hullinger 
and Hansen, April 6, 1979). The opinion cited above explains the applic
ability of the County Home Rule Amendment and its four principal 
exceptions. 

As explained in Opinion #79-4-7, an interpretation of a county's 
authority to act must initially begin with the premise that the county 
does indeed have such authority unless one of the four limiting excep
tions is evident. We have said that county powers should be broadly 
construed and subject to liberal interpretation absent express statutory 
conflict, ·and that the four limitations should be narrowly construed. 
Therefore we first assume that the Board of Supervisors has the author
ity to grant the coal company's request, and proceed with an analysis 
of the four exceptions which might limit such authority. 

The first two exceptions, county taxing limitations and county powers 
vis a vis municipal authority, are not applicable here. The third limitation 
found within the Home Rule Amendment itself requires that county 
actions "not [be] inconsistent with the laws of the general assembly." 
As explained in the above cited opinion, this limitation can be termed 
one of preemption. If the subject area is one which the state, by broad 
and comprehensive legislation, has intended to exclusively regulate, then 
any local government regulation regardless of content is inconsistent 
with the pervasive state legislation. 

We do not believe that jut·isdietion and contl"Ol of highways is one of 
these pervasively legislated areas which the state has intended to legis
late exclusively. Instead, we helieve that a reading of the statutes indi
cates that the legislature has evidenced its intent to grant as much local 
control as possible to local governmental bodies. Pursuant to Section 
306.4 (2) the Board is vested with the authority and discretion to control 
and protect the public interest in the road easement. Further indication 
of the Legislature's intent to provide for local regulation of secondary 
roads may be found in Section 306.10, The Code 1979, which empowers 
the Board "to alter or vacate and close" any highway under their 
jurisdiction. Additionally Section 306.41, The Code 1979, provides author
ity for temporary closings of roads in certain cases, and pursuant to 
Section 319.14, The Code 1979, no person may excavate, fill or make 
physical changes within a right of way of a public road or highway under 
the Board's jurisdiction without first obtaining a permit from the Board. 
The Board is empowered to prescribe certain specifications in granting 
permits pursuant to Section 319.14. In passing these statutory provisions 
we believe the legislature has recognized that varying circumstances 
and conditions at different locales may require differing regulations and 
applications to best serve the needs of the entire public. 

Opinion #79-4-7 posed and answered several general questions about 
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the County Home Rul-e Amendment. The fourth such question and re
spcmae, found at page 19 of the opinion, is as follows: 

( Q) In cases where the general subject matter is discussed in the 
Code but the ·specific action or procedure that the county desires to 
undertake is not prohibited, is the county's action limited to what is 
prescribed by the Code? 

(A) No, unless the General Assembly expressly states in that Code 
Chapter or provision that the county may not engage in such action or 
procedure, or unless an intent to create exclusive state regulation is 
clearly evinced in the legislative language and history. 

We believe that the proposal the coal company has presented to the Board 
of Supervisors fits within the above response. 

Thus we believe that, rather than demonstrating an area which the 
state has intended to exclusively legislate, a fair reading of the statutes 
including Section 306.4 (2), 306.10, 306.41 and 319.14, The Code 1979, 
evinces a legislative intent to grant wide jurisdiction and discretion to 
the counties in reasonably regulating the public roads for the benefit of 
the public as a whole. We believe the County Home Rule Amendment can 
best be construed to be consistent with the laws of the General Assembly 
by interpreting it to grant to the Board of Supervisors the authority to 
grant requests such as the coal company's proposal. Therefore, it is our 
opinion that the county is not barred from authorizing the company's 
request by the third exception to the County Home Rule Amendment. 

The fourth exception to the County Home Rule Amendment involves 
the determination of whether or not a county is engaged in a local 
affair. One of two analyses which address that question cited by Opinion 
#79-4-7 suggests four criteria to be applied in determining whether a 
particular act on the part of the county is a local matter: 

First, does the subject matter involve an issue in which it is desirable 
to have state-wide uniformity. Second, does the proposed county legisla
tion significantly affect persons living outside the county? Third, does 
the degree or physical nature of the problem addressed require coopera
tion of governments outside the county boundaries? Fourth, do the 
historical considerations involved traditionally relate to state, county or 
city affairs? 

The first criterion is similar to a factor which was previously dis
cussed. We believe the legislature has recognized a need for flexibility 
rather than statewide uniformity and therefore has acted to give various 
local governmental bodies jurisdiction ·of roads in Section 306.4. The 
second criterion concerns the effect the proposal will have on persons 
living outside the county. Although it cannot be said that there will be no 
effect upon persons from other counties, it seems clear that most of the 
impact of the proposal will be felt by those residing within the county. 
This is especially true of secondary roads as compared to primary roads 
and may well be one of the reasons for the legislatur·~·s delegation of 
jurisdiction over these roads to county Boards of Supervisors. Although 
it would be hard to imagine any governmental action which would not 
affect residents of other counties in any way, we believe proposals of this 
type would not significantly affect a large number of people outside 
the county. 

The final two criteria also lead to the conclusion that the issue involved 
is one of local concern. Roads which have traditionally been considered 
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"local roads" or "county roads" and have been maintained by the county 
would not usually be considered statewide affairs. As we said above, 
exceptions to the ·County Home Rule Amendment should be construed 
narrowly. 

We therefore are of the opinion that the Board of Supervisors may 
authot·ize sueh a prupo~al. In l"on~idl•rinv, whether or not such 11 III"UIIOIIUI 

should be authorized, the Uoard may consider the cffect11 the pro)>osal 
will have on the public's rights and the reasonableness of any interfer
ence with public travel or the use of the surface easement including the 
period of time necessary for the mining proposal. The Board need not 
grant permission for any proposal which it determines will unreasonably 
disturb or interfere with the public travel or surface easement. We note, 
however, that a part of the proposal is to maintain a detour route so that 
travel can in fact continue. The Board should consider this in considering 
the reasonableness of any interference with public rights. 

As indicated in the answer to yom first question, we are of the 
opinion that the Board is not required to grant the coal company's 
request as a matter of law. Each case depends upon a factual resolution 
which in this case is entrusted to the discretion of the Board of Super
visors. However, the Board must act reasonably and rationally in exer
cising its discretion in this matter. It may not deny the coal company 
its right to mine the underlying coal unless the public's rights will be 
unreasonably interfered with. Although there may be no statutory pro
vision for an appeal from a decision of an administrative body the 
Supreme Court has generally allowed certiorari to test claims that the 
body has acted either illegally or without jurisdiction. Bricker v. Iowa 
County Board of Supervisors, 240 N.W.2d 686 (Iowa 1976). The action 
for certiorari will lie if the challenged action is judicial or quasi-judicial 
in nat1,1re. Buechele v. Ray, 219 N.W.2d 679 (Iowa 1974); Lehan v. 
Greigg, 267 Iowa 823, 136 N.W.2d 80 (1966). We believe that the 
decision to be made by the Board in this case is an instance of the 
exercise of a quasi-judicial function. 

There is "illegality" for purposes of the issuance or granting of a writ 
of certiorari when the findings upon which an agency or tribunal based 
conclusions of law are not supported by substantial evidence in the 
record, Fette1·s v. Degnan, 260 N.W.2d 26, (Iowa 1977), or if the Board's 
action is arbitrary and capricious. Eden Township School Dist1'ict v. 
Carroll County Board of Ecluctttion, 181 N.W.2d 168 (Iowa 1971). 
Therefore, whatever decision is made by the Board must be supported 
by substantial evidence in the record or upon challenge by certiorari 
proceedings the Board may be found to have acted illegally. 

This brings us to the question of what record must be made by the 
Board to support its decision in the event of challenge. We have found 
no statutory requirement delineating the record-making duties of the 
Board in this instance. However, we note that prior to the adoption 
of the Iowa Administrative Procedure Act, Chapter 17 A, The Code 1979, 
the Supreme Court had required state admiinstrative boards to make 
findings of fact in adjudicatory proceedings: 

Although Iowa does not have an administrative procedure act to guide 
administrative boards, we have held such boards are required, even with
out statutory mandate, to make findings of fact on issues presented in 
any adjudicatory proceeding. Such findings must be sufficiently certain 
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to enable a reviewing court to ascertain with reasonable certainty the 
factual basis and legal prinicple upon which the administrative body 
acted. (Emphasis added.) 

Erb 11. Iowa State Board of Pnblic Instruction, 216 N.W.2d 339, 342. 

Recently the Supreme Court has placed the same requirement upon 
county Boards of Adjustment. Citizens Against the Lewis and Clark 
(Mowery) Landfill 11. Pottawattamie County Board of Adjustment, 277 
N.W.2d 921,925 (Iowa 1979). The Court found that, although "[t]here is 
no statutory requirement that the Board do so," there are "compelling 
considerations which have persuaded us to adopt the rule that boards of 
adjustment make written fimlin~s of fad un all issu;•s Jll"l'scniA•cl in nny 
adjudicatory proceeding." 277 N.W.2d at !l2!i. As in Nrll, 1111/11"11, the 
findings must "be sufficient to c11Uhlc n rcvicwiu;; court to dcte1·minc 
with reasonable certainty the factual basis and legal principles upon 
which the board acted." 277 N.W.2d at 926. /Jut see Du1tphy v. City 
Council of City of Creston, 256 N.W.2d 913, 919-920 (Iowa, 1977) (city 
council not required to make written findings and conclusions when not 
required by statute.) 

Another proceeding which might be brought if the Board were to act 
arbitrarily or capriciously in denying the coal company permission is 
that of mandamus to compel the granting of the permission sought by 
the coal company. If an action sought to be compelled is one of discretion, 
such as the granting or denial of the coal company's proposal, an action 
in mandamus to compel the Board to grant approval normally will not lie. 
However, an action for mandamus to compel the Board to approve the 
request may lie if and only if it is shown that the Board acted arbitrarily 
or capriciously in its denial of the proposal. Cha1·les Gabus Fo1·d, Inc. v. 
Iowa State Highway Commission, 224 N.W.2d 639 (Iowa 1974). 

Your third request concerns the applicability of Section 306.11, The 
Code 1979, to the proposal made by the coal company. It is our opinion 
that Section 306.11 contemplates permanent road closings and is applic
able only when there is an intent on the part of the Board of Supervisors 
to completely and permanently close a road. Where, as here, there is no 
such intent, we do not believe Section 306.11 is applicable. The present 
proposal includes the provision that the roa4 will be "closed" (or de
toured) only for the period of time necessary to mine the underlying 
coal, after which the road will be rebuilt to specifications required by 
the county engineer and will again be open to public travel as provided 
in the public easement for road purposes. It is our opinion that Section 
306.11 is not applicable in instances such as this. 

Your fourth inquiry is whether the granting of this request would be 
a temporary closing for construction pursuant to Section 306.41, The 
Code 1979. Our reading of Section 306.41 convinces us that Section 306.41 
contemplates that "temporary closings" may be made pursuant to that 
Section only in certain specified cases. It is our opinion that a temporary 
closing pursuant to Section 306.41 must relate to "construction, recon
struction, maintenance or natural disaster." In this instance, we may 
quickly eliminate the existence of any natural disaster. We further 
believe that the construction, reconstruction or maintenance referred to 
must be construction, reconstt·uction or maintenance of the closed section 
of highway. The liability limiting provisions of Section 306.41 add weight 
to our interpretation of this Section: 
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The agency having jurisdiction over a section of highway closed in 
accordance with the provisions of this section, or the persons or con
tractors employed to carry out the construction, rcconstructio11 ur main
tenance of the closed section of highway, shall not be liable ... , unless 
the damages are caused by gross negligence of the agency or contractor. 
(Emphasis added.) 

Therefore, since this request is not a closing for construction of the 
road, but rather for mining purposes, we do not believe this would be a 
"temporary closing for construction" pursuant to Section 306.41, The 
Code 1979. We do not mean to suggest, however, that the county should 
not take all the precautions for the public safety provided in Section 
306.41. 

As previously stated, we do believe the Board of Supervisors could act 
under its powers pursuant to the County Home Rule Amendment. 

Finally, you have requested our opinion concerning any potential legal 
liubility of tlw !'<Hlllty and its llonrd or Supervisors if the request il'l 
gruntl•(l. A l"lllllpl'l'll!'nsivl' or ('XhnusliV(' ('XUlllill!ltion or all JIOHSible 
theories of f.:"Vl>t•rnmt•nlal linhilily for a!'tions su!'h ns this is not JIOH!lihle. 
Certuinly one of the duli!'S or tlw ('Ollnly is to pmperly lllllintuin the 
:<econdary road system. Section :lll!l.li7, Th1• Codl• 1!17!1. Violation of that 
duty l'Un result in u liability to usen; of thP road. Conrad ·v. Board of 
Supcn>isurs of Lc<" Couuly, l!l!l N.W.2d 1:m (iowa 1!172); /Jur1'yman v. 
Hayles, 257 N.W.2d 631 (Iowa 1977). Althou~h many determinations 
will depend upon questions of fact and cannot be determined unless all 
facts are fully known, it is our opinion that the county will be required 
to maintain any detour route provided to reasonable standards of safety. 
It will not be relieved of its duties to the motoring public. Furthermore, 
the liability limitations of Section 306.41, The Code 1979, would not, 
in our opinion, be available to the county in this instance. We note that 
the Petition as presented to the Board of Supervisors places the duty 
of inspection and of specifying signing and construction requirements 
upon the county. No mention is made of indemnification or insurance to 
cover any potential risks. The $75,000 bond provided by the coal company 
runs to the county only to insure the successful reconstruction of the 
right of way to the satisfaction of the county. We believe that the Board 
of Supervisors should weigh these considerations as well as any potential 
liability to which the county may be subjecting itself when considering 
the coal company's proposal. 

September 27, 1979 

COUNTIES AND COUNTY OFFICERS: Respective duties of county 
engineer and county board of supervisors concerning secondary road 
maintenance. Sections 309.18, 309.21, and 309.67, The Code 1979. 
The final authority for secondary road maintenance rests with 
the county board of supervisors, which establishes policy for and 
accepts the recommendations of the county engineer. (Hyde to Priebe, 
State Senator and Mullins, State Representative, 9-27-79) #79-9-22 

Honorable Berl E. Priebe, State Senator; Honorable Sue B. Mullins, 
State Representative: We have received similar requests from you for 
opinions concerning the respective responsibilities of a county board of 
supervisors and a county engineer relating to secondary road repair and 
maintenance. 

Section 309.21, The Code 1979, sets forth the primary duties with which 
a county engineer is charged. "All construction and maintenance work 
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shall be performed under the direct and immediate superv1s1on of the 
county engineer who shall be deemed responsible for the efficient, eco
nomical and good-faith performance of said work." But those duties 
are to be carried out under the direct supervision of the county board of 
c;upervisors. Section 309.18, The Code 1979; 1970 Op. Atty. Gen. 46, 47. 

The language of §309.67, The Code 1979, indicates a joint responsibility 
on the part of the board of supervisors and the engineer for the con
struction and maintenance of secondary roads: 

The county board of supervisors is charged with the duty of establish
ing policies and providing adequate funds to properly maintain the 
secondary road system. The county engineer, pursuant to section 309.21 
and board policy, shall adopt such methods and recommend such person
nel and equipment necessary, to maintainr continuously, in the best 
condition practicable, the entire mileage of said system. 
See also Harryman v. Hayles, 257 N.W.2d 631, 638 (Iowa 1977); Larsen 
v. Pottawattamie County, 173 N.W.2d 579, 581 (Iowa 1970). 

An earlier opinion of this office, 1948 Op. Atty. Gen. 150 analyzed this 
section as follows: 

It [§309.67, The Code 1946] contemplates that the board of supervisors 
and the engineer will work together toward good secondary road con
struction and maintenance. There is no conflict of power, duty or author
ity. The supervisors have the power and the duty, not only to pass upon 
the necessity and desirability of the construction and maintenance work 
of such roads in their county, but also have the authority to direct the 
county engineer to proceed with the job. The manner and method or 
procedure is within the responsibility of the engineer, subject to the final 
inspection of the board and the engineer is responsible to the board to 
the extent of his efficient, economical and good-faith performance of the 
work directed to be done by the board of supervisors. 

While the statute contemplates a cooperative relationship allowing the 
county board of supervisors to benefit from the county engineer's 
experience, knowledge and training in maintaining the secondary road 
system, the final authority for such maintenance clearly rests with the 
board. The board establishes the "policy," supervises the work product 
and approves the recommendations of the county engineer. The board 
allocates funds to allow the engineer to proceed with the work submitted 
to the board for approval. Sections 309.21, 309.67, The Code 1979. The 
responsibility to establish policy can result in very detailed involvement 
on the part of the board; the expertise of the county engineer should be 
fully utilized, however, and his or her responsibilities to adopt methods 
to carry out work should not be undercut. See 1970 Op. Atty. Gen. 46, 48. 

September 27, 1979 

MENTAL HEALTH: The State of Iowa has no liability and/or respon
sibility for payment or reimbursement for psychiatric evaluation or 
treatment in a private hospital for persons not having legal settlement 
within the state. The county of legal settlement has liability and/or 
responsibility for payment or reimbursement of psychiatric evaluation 
or treatment in a private hospital if the person having legal settlement 
in said county is placed in a private facility in lieu of admission or 
commitment to a state mental health institute. Chapter 230, §§229.11, 
229.13, 229.22, 230.1, 444.12(3), 815.7, The Code 1979. (Fortney to 
Williams, 9-27-79) #79-9-23 

Mr. Michael V. Reagan, Ph.D., Commissione1', Iowa Department of 
Social Services: You requested an opinion of the Attorney General relat
ing to financial responsiiblity for psychiatric care in private facilities. 
You posed three situations, all of which involve the involuntary hos-
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pitalization of individuals who are not residents of the committing county. 
Your specific questions were as follows: 

1. Is the committing county responsible for payment for psychiatric 
evaluation for persons admitted to a private hospital in accordance with 
the provisions of Sections 229.11 and 229.22 regardless of the county 
of settlement? 

2. What liability and/or responsibility does the State of Iowa have 
for payment or reimbursement for psychiatric evaluation of nonresident 
persons committed to a private hospital in accordance with the provisions 
of Section 229.11 and 229.22? 

3. What liability and/or responsibility does a county of legal settle
ment or the State of Iowa have for payment or reimbursement for the 
cost of care of persons committed to a private hospital in accordance 
with the provisions of Section 229.13? 

The primary statute relating to financial responsibility for the costs 
of psychiatric care is Ch. 230, The Code 1979. Section 230.1 provides: 

The necessary and legal costs and expenses attending the taking into 
custody, care, investigation, admission, commitment, and support of a 
mentally ill person admitted or committed to a state hospital shall be 
paid: 

1. By the county in which such person has a legal settlement, or 

2. By the state when such person has no legal settlement in this state, 
or when such settlement is unknown. 

The legal settlement of any person found mentally ill who is a patient 
of any state institution shall be that existing at the time of admission 
thereto. 

Consequently, the responsibility for care in a state facility turns on the 
issue of settlement, rather than on the question of which court committed 
the mentally ill person. However, the entire thrust of Ch. 230 relates to 
treatment in a state mental health institute. Your questions place the 
issue of financial responsibility in the context of a private facility. 
Attention is therefore turned to the existence of any other portions of 
The Code which expand state or county liability to private facilities. 

An examination of the applicable portions of The Code 1979 reveals 
that any imposition on the state for the cost of psychiatric care is limited 
to care provided in public facilities. The legislature has, passed no 
statute imposing liability on the state for private psychiatric care. 
Therefore, as to the second and third questions you pose, the answer is 
that the State of Iowa has no liability and/or responsibility for payment 
ur l't•lnthUI'Hl'lllcut for p~y1·hiutril· cvulunt.iou or lrculmcul iu 11 Jll'ival.(• 
hospital for persons not having- lcKal ~cttlclll·;•ut within Uw :;lute. 

Turning our attention to the liability of counties for costs of psychi
atric care in a private facility, §444.12, The Code 1979, appears to expand 
the liability of counties under Ch. 230. Under certain circumstances a 
county is required to use its revenues to pay for private psychiatric care. 
Section 444.12(3) provides: 

The board of supervisors of each county shall establish a county 
mental health and institutions fund, from which shall be paid: 
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3. The cost of care and treatment of persons placed in the county 
hospital, county care facility, a health care facility as defined in section 
136C.l, subsection 8, or any other public o1· private facility: 

a. In lieu of admission or commitment to a state mental health 
institute .... (Emphasis added) 

Section 444.12 ( 3) therefore imposes a liability for psychiatric care in a 
private facility.' It does not expressly state which county has the 
liability, i.e., the committing county or the county of legal settlement. 
However, it does make clear the requirement that the person placed in a 
private facility is so placed in lieu of hospitalization at a state facility. 

It is clear from §444.12(3) that a county is to pay for the psychiatric 
·~are contemplated. The section could be interpreted to require a county 
to pay for the care of those having legal settlement within the county. 
Such a reading would be independent of which county committed the 
person. Alternatively, the section could relate to those individuals who 
are committed by the courts of the county in question. 

Chapter 230 is the legislature's most significant statement regarding 
financial responsibility for mental health costs. The framework designed 
is founded on a presumption that liability follows settlement. To reach 
a different conclusion if the committing facility is private would result 
in inconsistency. By §144.12 (3), the legislature has demonstrated that 

private facilities are to be treated as public facilities for purposes of 
county liability. When §444.12(3) is read in conjunction with Ch. 230, the 
reasonable result is that the county of legal settlement should be re
sponsible for the cost of care in a private psychiatric facility to which a 
person is committed in lieu of a state mental health institute. 

This conclusion is further supported by an earlier opinion of the 
Attorney General to the effect that a county of legal settlement is liable 
for the costs of a court-ordered psychiatric evaluation at a state hospital. 
See Op. Att'y. Gen. #79-5-24. That opinion overruled an earlier opinion 
to the effect that the county in which the criminal proceedings were 
pending was responsible for the costs of evaluation. The 1979 opinion 
placed heavy reliance on the fact that Ch. 230 is a specific statute which 
sets out a detailed scheme for determining liability for the costs of 
services received in state hospitals. This was in contrast to §815.7, The 
Code 1979, which governed general investigative expenses involved in a 
criminal proceeding. As a result, the consistent pattern of looking to 
the county of legal settlement to assume financial responsibility is 
maintained. 

As to the first and third questions you pose, the answer is that the 
county of legal settlement has liability and/or responsibility for payment 
or reimbursement of psychiatric evaluation or treatment in a private 
hospital if the person having legal settlement in said county is placed 
in a private facility in lieu of admission or commitment to a state mental 
health institute. 

'Neither §230.1 nor §444.12 (3), The Code 1979, draw any distinction 
between an individual who is being held on an emergency basis and one 
who has had a full due process hearing as required by §229.13. Financial 
responsibility is not geared to a certain point in the legal process of 
commitment. Rather financial responsibility attaches according to settle
ment and the receipt of any services under Ch. 229. 



428 

Septeaber Z7, 1979 

MENTAL HEALTH: COUNTIES: Analysis of the criteria under which 
counties qualify for reimbursement from the state mental aid fund. 
Chapters 135C, 222 and 229, Sections 227.11, 227.16-18, and 229.15, Code 
of Iowa, 1979. (Fortney to Williams, Acting Director, Department of 
Social Services, 9-27-79) #79-9-24 

Mr. Michael V. Reagen, Ph.D., CommiB8ioner: You requested an opinion 
of the Attorney General relative to those circumstances under which a 
county is entitled to reimbursement from the state mental aid fund for 
the costs of caring for a mentally ill person. You posited two questions, 
to wit: 

1. Is the county of legal settlement entitled to the $5 per week State 
Mental Aid payment for a voluntary patient discharged from a Mental 
Health Institute (MHI) and placed at a County Care Facility or licensed 
nursing facility, with the consent of such patient? 

2. Would termination and discharge from commitment in accordance 
with Chapter 229 alter payment of the state mental aid for an individual 
who continues to reside in an alternative care facility if the patient 
involved needed further care and is chronically mentally ill as stated in 
Section 227.11? 

The state mental aid fund, the entitlement to monies therefrom, and 
the procedure by which claims are filed is established and set forth in 
1§227.16-18, The Code, 1979. 

Section 227.16 establishes the entitlement of the counties to receive 
reimbursement for the care of certain mental patients. The section reads 
as follows: 

For each patient heretofore or hereafter received on transfer from a 
state hospital for the mentally ill under the provision of section 227.11, or 
placed in a county care facility by the procedure prescribed in Chapter 
229, or any mentally retarded adult patient discharged or removed from 
the state hospital-schools and cared for and supported by the county in 
the county care facility or elsewhere outside a state institution for the 
mentally ill or mentally retarded the county shall be entitled to receive 
the amount of five dollars per week for each patient from the state 
mental aid fund hereinafter provided for. 

Section 227.16 allows for reimbursement without t·egard to the patient's 
current legal status. It sets eligibility based on four criteria: 

1. facility from which patient was transferred; 

2. facility to which patient was transferred; 

3. procedure Ol' authority under which patient was transferred; 

4. patient is supported by the county. 

Section 227.16 thus permits reimbursement to a county for patients 
supported by that coul)ty who: 

1. were transferred from a mental health institute to a county or 
private institution for the mentally ill, pursuant to §227.11; or 

2. were transferred from a mental health institute to a county care 
facility pursuant to §227.11 and §229.15(4); or 

3. were transferred to a county care facility from a public or private 
facility in which they were being treated pursuant to Chapter 229 and 
who are transferred under the provisions of Chapter 229; or 
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4. were discharged or removed from a hospital-school to a county care 
facility m· altemative fnl·ility put·t~uunt to Chapter :.!22. 

It should be noted that under only the second and third categories above 
must the patient for whom state mental aid is claimed be residing in the 
county care facility. Categories one and four contemplate payment for 
some patients in private facilities. In this regard, an earlier Opinion 
of the Attorney General held that a private nursing home licensed under 
the provisions of Chapter 135C qualified as a "private institution for 
the care of the insane" pursuant to §227.11, Code 1964. (1955 Op. Atty. 
Gen. 95) As the critical language of §227.11 has been amended to merely 
substitute the language "mentally ill" for "insane",_ it follows from the 
earlier opinion that a private nursing home licensed under the provisions 
of Chapter 136C qualifies as a "receiving facility" under §227.11. Thus, 
a patient in a private nursing home would be eligible for state mental aid 
if the other criteria contained in §227.16 were met. 

With this background, attention will be directed to the specifics of the 
two questions you have raised. 

The first question you raised involves a voluntary patient in a mental 
health institute who then becomes a voluntary patient at a county care 
facility, or licensed nursing facility. Prior to leaving the mental health 
institute, the patient is first discharged. This situation therefore ap
proaches the second category of patient for whom payment of state 
mental aid is authorized. The question hypothesizes a county-supported 
patient who was in a mental health institute and is now in a county care 
facility or a licensed nursing facility. However, one element of eilgibility 
is absent. The patient in the hypothetical has not been tranaferred to the 
local facility. Both §227.11 and §227.16 impose n requirement that a 
patient who is transferred from a mental health institute to a county 
care facility be transferred under the provisions of Chapter 229. That 
Chapter only authorizes transfer of patients. who are involuntarily 
hospitalized. (See §229.16) No authority is granted to authorize a trans
fer of a voluntary patient. Consequently, the admission of the patient 
to the county care facility would be as a new admission, not as a transfer 
as required by §227.11 and §227.16. 

The second question you raised posits a situation in which a patient 
is transferred from a mental health institute under circumstances which 
make the patient eligible for state mental aid. The patient is later re
leased from commitment under Chapter 229, but remains in the facility 
to which he/she was transferred. You inquired whether the change in 
legal status to one of non-committed alters the county's entitlement to 
state mental aid. The answer is no. Eligibility to receive state mental aid 
is not conditioned on the legal status of the patient following admission 
to the alternative facility. As indicated by the response to your first 
question, a patient's legal status relates directly to whether the patient 
can be tranaferred under Chapter 229, but once said transfer is accom
plished, there is no requirement under §227.16 that the committed status 
continue. Eligibility for state mental aid would continue regardless of 
legal status. 
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September 27, 1979 

DEPARTMENT OF SOCIAL SERVICES: Subrogation Rights: §249A.6, 
The Code 1979, 42 U.S.C. §1396a(a) (25). The Department of Social 
Services is entitled to subrogation rights under §249A.6, The Code 1979, 
to major medical coverage provided by Blue Cross and Blue Shield. 
Payments made to the Department pursuant to these subrogation 
rights discharge Blue Cross and Blue Shield from further liability to 
their subscriber. (Robinson to Reagen, Commissioner, Department of 
Social Services, 9-27-79) # 79-9-25 ( L) 

September 28, 1979 

MUNICIPA~ITIES: Fire Protection-§364.16, §368.20(2) and §28E.4, The 
Code 1979. A city has a duty to provide fire protection for all areas 
within its corporate limits. (Mueller to Welsh, State Representative, 
9-28-79) #79-9-26(L) 

September 28, 1979 

STATE OFFICERS AND DEPARTMENTS: Interpretation of substance 
abuse department appropriation. 1979 Session, 68th G.A., H.F. 765. 
Monies transferred over to the general fund from the military service 
tax credit fund under §2 of 1979 Session, 68th G.A., H.F. 765, must be 
applied to the funding of substance abuse programs. The monies so 
transferred are to be used to satisfy the appropriation in §1 of the 
same act for such programs. However, the monies so transferred may 
not be used to fund such programs after June 30, 1981, absent 
future authorization by the legislature. (Haskins to Carr, State Sena
tor, 9-28-79) #79-9-27 (L) 

October 2, 1979 

OPEN MEETINGS- "Closed session": Sections 13.2(2), 13.9, 28A.2(2), 
28A.2(3), 28A.3, 28A.4, 28A.5, 28A.6(2), 28A.6(3), 28A.6(3) (a), 
28A.6(3) (b), 28A.6(3) (c), 336.2(1), 336.5, 340.9, 340A.6, Iowa 
Code 1979. The term "closed session" means a meeting, as defined in 
§28A.2(2), to which any member of the public is denied access by a 
governmental body. A failure to comply with the public notice require
ments of §28A.4 does not render a meeting, during which all members 
of the public are permitted access, a "closed session." Section 28A.6(2) 
is limited in its application to those cases where a closed session actu
ally has been held; it does not apply where only a notice violation is 
found. Section 28A.6(3) (c) does not apply where only a notice violation 
is found and any action taken by a governmental body during a subse
quent open session cannot be voided pursuant thereto. Section 28A.6(3) 
(a) (1) does not apply unless a closed session actually has been held; 
in the absence of a closed session, a governmental body member may 
resort to either subsection (2) or (3) of §28A.6(3)(a) in mitigation 
of the assessment of damages. Reference to "attorneys fees" in §28A.6 
(3) (b) does not embrace compensation for the performance of official 
duties by either the attorney general or a county attorney; such com
pensation is not recoverable where either the attorney general or a 
county attorney successfully establishes an open meetings violation. 
Cook to Dooley, Johnston County Attorney, 10-2-79) #79-10-1 

• M,.. Jack W. Dooley, Johnson County Attorney: You have written our 
office seeking an opinion on various questions relating to Iowa's open 
meetings law, Chapter 28A, Iowa Code (1979). From your letter, we 
understand that a governmental body conducted a meeting without first 
posting a tentative agenda in accordance with §28A.4. Corrective action 
was subsequently taken by the {'Oncerned governmental hody. However, 
you have submitted for our consideration the following questionR which 
arose during your investigation of the matter: 
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I. What is a 'closed session'?' While 'meeting,' ( *28A.2[2]) and 'open 
session,' ( §28A.2 [3]) are defined, 'closed session,' the subjeet of sections 
28A.5 and 28A.(i, is not defined. 

II. Does the failure to eomply with the public notice requirements of 
Section 28A.4 render a meeting which is, in actuality, attended by mem
bers of the media and/or public a 'closed session'? 

III. If your answer to II above is 'no,' does the burden of going for
ward remain with the party seeking judicial enforcement; or would the 
fact situation outlined in II above render the question of enforcement 
moot? If a notice violation does not turn an otherwise 'open' (accessible) 
meeting into a closed session, is 28A.6 applicable? 

IV. Section 28A.6(3) (c) makes provision for voiding action 'taken in 
violation of this Act' and a public interest balancing weighs against 
sustaining action taken in 'closed session.' Is this remedy available to a 
notice violation such as ours'? 

V. Section 28A.6 (3) (a) ( 1) provides that a member of a govern
mental body found to violate Chapter 28A shall not be assessed damages 
if that member voted against the closed session. Is that defense/exception 
available to a member for all violations? If not, for what types of viola
tions is it available? How may a member make a satisfactory record of 
opposition to a meeting which is held without an agenda, and where 
no vote is taken on the issue of whether to proceed with the meeting 
in the face of the non-conformance with Section 28A.4? 

VI. In the event that the Attorney General or County Attorney suc
cessfully establishes a violation of Chapter 28A, are attorney's fees 
recoverable? If fees are recoverable, which agency or fund is the proper 
recipient of same? 

I. 
Your first questions are closely related and may be answered together. 

As tminted uut t.y your qut·~tion, tlw lt•rm "opt•n ~t·,~ion" i~ dl'l'itwd in 
§:!NA.:n:l) :t~ "a meeting- to whieh all mt•mht·r~ of the puhlit· have at'l'CH~<." 
However, thP term "dosed ses><ion," while used extensively throug-hout 
the open meetings law, i~< not ;;tatutorily defined. 

While the term "closed session" is not statutorily defined, we have no 
difficulty in ascribing to the term a meaning required by its common 
usage and understanding. The pertinent dictionary definition of "closed" 
is "not open; confined to a few (membership) ; excluding participation 
of outsiders or witnesses; conducted in strict secrecy.'' A "session" is 
defined as "a meeting or series of meetings of a body (as a court or 
legislature) for the transaction of business.'' Webster's New Collegiate 
Dictionary, pp. 211, 1060 (1975). In the context of the open meetings Jaw, 
this definition is consistent with the intent and purpose of the law. 
Pursuant to §28A.3: 

Meetings of governmental bodies . . . shall be held in open session 
unless closed sessions are expressly permitted by Jaw. Except as provided 
in section 28A.5, all actions and discussions at meetings of governmental 
bodies ... shall be conducted and executed in open session. 

When read together with the definition of "open session," the openness 
requirement thus provides the right to all members of the public at large 
to have access to and to observe the meetings of their governmental 
bodies. Conversely, the law generally proscribes a denial of access to 
members of the public at meetings, permitting such denial only for the 
nanowly defined reasons in §28A.5. The ordinary dictionary definition 
of the term "closed session" includes the converse meaning of the term 
"open session" and accurately describes the gist of the intended pro
scription of the law. Applying the tet·m as defined in the context of the 
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open meetings law, we believe the term "dosed session" means a meeting, 
as defined in ~28A.2 (2), to whieh any member of the public is denied 
aeeess by a g-overnmental body. 

Your seeond question in this area is closer and more diffieult. lloes the 
failure to give the publie adequate notiec render a meeting a "closed 
session," although all m·embers of the public present at the time of the 
meeting are permitted aceess'? We think not. 

We recognize that the failurP to provide adequate notice may effec
tively prevent interested members of the public from attending a meeting 
of a governmental body. Clearly, the notice requirements of informing 
the general public of a tentative agenda, the date, time and place of a 
meeting are important to providing meaningful access to the business of 
government. Nevertheless, we believe that a failure to provide proper 
notice should be considered conduct separate and distinct from barring 
public access at the time a meeting is actually held. Such denial of public 
access at the time of a meeting is the gravamen of a violation based 
upon holding a "elosed session." We reiterate that the statutory defini
tion of an "open session" is a "meeting· to which all members of the 
public have access." If, at the time a meeting is held, it is conducted in 
accordance with the openness requirements and all members of the public 
are permitted access, we cannot say that the meeting falls outside the 
"open session" definition. Any notice failure which may have preceded 
the meeting constitutes a notice violation only and would not be tanta
mount to holding a closed meeting. Acconling·ly, it is our opinion that a 
failure to comply with the public notice requirements of §28A.4 does not 
render a meeting, during which all members of the public are permitted 
access, a "closed session." 

Since our opinion is that a mere notice violation does not render an 
otherwise open meeting "closed," your next three questions, III, IV and 
\', n•lnl•·· lu l'llriuns j,,,,n,.,, of .·rrfun·t·rnl'nl fur 11 rrol.it•t• violnl iorr. 'l'o 
nrrswt•r your tfll"sliorrs, il is lll't'l'ssnry to s{•( out 11 suhslnrrtiul porl.iorr 
of *:.!HA.Ii, the en fnr·•·emcrrt provisions of the opt•n meetinKs law: 

28A.6 Enforcement. 

I. 

2. Once a party seeking judicial enforcement of this chapter demon
strates to the court that the body in question is subject to the require
ments of this chapter and has held a closed session, the burden of going 
forward shall be on the body and its members to demonstrate compliance 
with the requirements of this chapter. 

3. Upon a finding by a preponderance of the evidence that a govern
mental body has violated any provision of this chapter, a court: 

a. Shall assess each member of the governmental body who partici
pated in its violation damages in the amount of not more than five 
hundred dollars nor less than one hundred dollars .... A member of a 
governmental body found to have violated this chapter shall not be 
assessed such damages if that member proves that he or she did any 
of the following: 

( 1) Voted against the closed session. 

(2) Had good reason to believe and in good faith believed facts which, 
if true, would have indicated compliance with all the requirements of this 
chapter. 
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(3) Reasonably relied upon a decision of a court or a formal opinion 
of the attorney general or the attorney for the governmental body. 

b. Shall order the payment of all costs and reasonable attorneys fees 
to any party successfully establi!;hing a violation of this chapter. The 
costs and fees shall be paid by those members of the governmental 
body who are assessed damages under paragraph 'a' of this subsection. 

c. Shall void any action taken in violation of this chapter, if the suit 
for enforcement of this chapter is brought within six months of the 
violation and the court finds under the facts of the particular case that 
the public interest in the enforcement of the policy of this ·~hapter out
weighs the public interest in sustaining the validity of the action taken 
in the closed session .... 

d. Shall issue an order removing a member of a governmental body 
from office if that member has engaged in two prior violations of this 
chapter for which damages were asses~ed against the member during his 
m· her term. 

e. May issue a mandatory injunction punishable by civil contempt 
IH'dering the members of the offending govemmental body to refrain 
for one year from any future violations of this ehapter. 

Your first enforcement question relates to the "burden of going for
ward" with evidence to show compliance with the requirements of the 
law. Section 28A.6, subsection two, above, shifts the burden of produc
tion of evidence to a governmental body and its members to demonstrate 
compliance if there is an initial showing by the complaining party that 
the governmental body (1) is subject to the open meetings law, and (2) 
has held a dosed l'iession. Presumably, to establish the required initial 
showing, a complaining party would have to demonstrate that (1) a 
"governmental body," as defined in ~28A.2 (1), is involved, and (2) the 
body conducted a "meeting," as defined in §28A.2 (2), to which any 
member of the public was prevented access by the body. Upon this initial 
showing, §28A.6(2) requires the body and its members to demonstrate, 
if possible, compliance with the requirements regarding the closed session 
held, found in §28A.5. Upon the evidence thus adduced, subsection three 
permits a judge to weigh the evidence and make a determination based 
upon the preponderance of the evidence. 

It is readily apparent that subsection two is limited in its application 
to those cases where a elosed scs::;ion has aetually been held. In the ab
sence of a showing· by a t·omplaining party that a elosed meeting was 
held, the provision is not triggered and tlw burden of producing evidence 
is not shifted to the body or its members. Thus, in a situation such as you 
describe where a notice violation occurs hut the subsequent meeting is, 
in actuality, conducted in an open session, subsection two would not apply. 
The complaining party would have the burden of proving by a preponder
ance of the evidence that such notice violation occurred in accordance 
with subsection three. 

Your next question, IV above, correctly points out that §28A.6(3) (c) 
provides a remedy of voiding "any action taken in violation of this 
chapter." You ask whether this remedy is available when only a notice 
violation occurs? 

According to subsection (3) (c), action taken by a governmental body 
shall be voided if ( 1) the suit for enforcement is brought within six 
months of the violation, a ml ( 2) "the t•ourt finds under the facts of the 
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particular case that the public interest in the enforcement of the policy 
of this chapter outweighs the public interest in sustaining the validity 
of the action taken in the closed scssio11" (emphasis added). The section 
makes it clear that any governmental body action is to be voided only 
if both prerequisites are met. Implicit in the second element is the 
requirement that a closed session actually was conducted by a govern
mental body. In the absence of evidence that action was taken during a 
closed session, there could be no judicial finding required by the operative 
provision of the subsection. Consequently, we conclude that §28A.6(3) (c) 
is not applicable and the remedy thet·ein unavailable to a complaining 
party in those case~ where no closed session is held. If, for example, 
only a notice violation is found, any action taken by the body during a 
subsequent open se~sion eould not he voided pursuant to subsection 
(3) (c). 

It should Itt• noted hen• that only suh,;eetion (:1) (t') is rendered Ull

available for a notin· violation. St•t·tion ~Hi\.ti(:l) t'leady applies to a 
violation of "any provision" of the open meeting-s law, and iut'ludes a 
notice violation a1·ising- und·er ~~l:IA.4. Thus, while subsection (c) is 
unavailable for a mere notiee violation, all of the remaining remedies 
provided for in subsection (3), including assessment of damages of not 
more than five hundred nor less than one hundred dollars, payment of all 
costs and reasonable attorneys fees, removal from office, and injunctive 
relief, are applicable to such a violation. 

Your final enforcement question, V above, deals with §28A.6 (3) (a) ( 1), 
which provides that a member of a governmental body will not be 
assessed damages if the member "voted against the closed session." 
Your question, in three parts, focuses upon whether this provision is 
available for all violations of the open meetings law? 

As we noted above, subsection (3) (a) applies to a violation of ''any 
provision" of the open meetings law, authorizing the assessment of 
damages for any such violation. Subseetion ( 1) therein refers to only 
one of three possible mitigating- eireumstanees which may be relied upon 
by a governmental body member to avoid the assessment of damages. 
Also included in subsections (2) and (3) are a good-faith belief of 
facts which, if true, would have indicated compliance with the open 
meeting provision, and reliance upon a court decision or opinion of the 
Attorney General or attorney for the governmental body. 

Each of the circumstances in subsections (1) through (3) apply sepa
rately in the context of a concrete case for a violation. Consistent with 
our analysis above, we believe that subsection ( 1) implicitly requires 
that a closed session actually be held hefot·e it applies. If, for example, 
a yiolation is based upon conducting a closed session when it did not fall 
within the circumstances of §28A.5, a member who voted against holding 
a closed session can rely upon subsection ( 1) to avoid the assessment 
of damages. If, on the othet· hand, only a notice violation is the basis of 
an action, subsection ( 1) would not apply and the governmental body 
member may resort to either subsections (2) or (3) in mitigation of 
the assessment of damages, 

IV. 
Your final question, VI above, raises the matter of the recovery of 

attorneys fees upon the successful prosecution by the attorney general or 
county _attorney. Are such fees recoverable? 
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Section 28A.6(3) (b) authorizes payment by those members of a 
governmental body who are assessed damages for a violation "of all costs 
and reasonable attorneys fees to any party successfully establishing a 
violation of this chapter." We do not believe that this provision encom
passes the compensation of either the attorney general or a county attor
ney in such matters. 

Initially, we note that pursuant to §28A.6 (1), suits to enforce the 
open meeting laws may be brought by "any aggrieved person, taxpayer 
to, or citizen of, the state of Iowa, or the attorney general or county 
attorney." Pursuant to this section, if a suit is brought by an individual, 
other than the attorney general or a county attorney, and attorneys fees 
are incurred in successfully establishing a violation, §28A.6(3) (b) clearly 
authorizes recovery of such fees. However, neither the attorney general 
nor a county attorney is on the same footing as privately retained 
counsel regarding the collection of attorneys fees. 

If either the attorney general or a county attorney undertakes to seek 
judicial enforcement pursuant to §28A.6 ( 1), such action should properly 
be considered part of the official duties of either office. See, §§336.2 ( 1) 
and 13.2 (2), Iowa Code (1979). As such, compensation for performing 
such duties is provided for by law, on a budgeted, salary basis. See, 
§§340.9, 340A.6, and 13.9, Iowa Code ( 1979). Additionally, with respect 
to county attorneys, §336.5, in part provides: 

No county attorney shall accept any fee ot· reward from or on behalf 
of anyone for services rendered in any prosecution or the conduct of any 
official business. . . . 

Accordingly, we do not believe that the reference to "attorneys fees" 
in §28A.6 ( 3) (b) was intended to embrace compensation for the perform
ance of official duties by either the attorney general or a county attorney. 
It necessarily follows that attorneys fees are not recoverable from a 
governmental body member in those cases where either the attorney 
general or a county attorney successfully establishes a violation. 

October 3, 1979 

STATE OFFICERS AND DEPARTMENTS: Code Editor, §17A.5(1)(2); 
§17A.6(1)(2). The Code Editor is required to keep and index all rules 
and not simply those that became effective after the passage of the 
Administrative Procedure Act in 1975. Such an index is required to be 
published by the Code Editor. The present "cumulative index" does not 
comport with the letter and spirit of the Administrative Procedure 
Act. (Appel to Rush, State Senator, 10-3-79) #79-10-2 (L) 

October 3, 1979 

(~OMMERCE COMMISSION: Chapter 476, 1979 Code of Iowa. The Iowa 
Commerce Commission has the discretion under §476.2 to provide fund
ing for public participation in proceedings before the Commission, if 
it determines that funding would effect the purpose of the statute. 
(McFarland to Jochum, State Representative, 10-3-79) #79-10-3(L) 
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October 3, 1979 

STATE OFFICERS AND DEPARTMENTS: Fine Arts Projects in State 
Buildings: Ch. 304A, §§304A.8 - 304A.14, The Code 1979. Sections 
304A.8 - 304A.14 implementing a program of inclusion of fine arts 
in state building construction projects applies to construction of new 
buildings and renovation or additions to existing buildings. The amount 
to be allocated is a function of the total estimated cost of construction, 
regardless of method of finance. Total estimated cost is the cost of the 
construction project contained in the architect's plans approved by the 
legislature, including costs of real estate. (Lindebak to Keller, Fiscal 
Officer, Iowa Arts Council, 10-3-79) #79-10-4 (L) 

October 3, 1979 

HOME RULE: MUNICIPALITI~S: Adoption of procedures for Uniform 
Landlord/Tenant Act: Article III (38A) of the Constitution of the 
State of Iowa, §§364.1, 364.2(2), 364.2(3), 364.3(3) and Chapter 562A, 
1979 Code of Iowa. Under the doctrine of Home Rule, a municipality 
may adopt and establish procedure for Chapter 562A, 1979 Code of 
Iowa, the Uniform Residential Landlord/Tenant Act, so long aa it is 
not irreconcilable with the state statute [§364.2(3)]. A procedural 
format for mediation on a voluntary basis at the municipal level may 
be established but it. may not contravene any of the uniform rights, 
duties, or remedies that are guaranteed by Chapter 562A. (Ormiston 
to Clark, State Representative, 10-3-79) #79-10-5 

Honorable Betty Jean Clark, State Representative: You have requested 
an opinion of the Attorney General on the following questions relating 
to municipal adoption and implementation of Chapter 562A of the 1979 
Code of Iowa, better known as the Iowa Res-idential Landlo1·dJTenant 
Act: 

1. Whether a Municipal Administrative Agency has the authority to 
establish an administrative procedure for exercising the provisions set 
forth in. 562A! 

2. Whether a Municipal Commission would have jurisdictional con
flicts with enforcement authority if it jointly exercised provisions set 
forth in 562A? 

3. Whether the enforcement of remedies declared in 562A are beyond 
the powers of a Municipal Commission? 

4. Whether a Municipal Commission would have the power to issue 
orders and enforce its decisions under a local code similar to 562A? 

In subsequent conversations, you have indicated that your chief aim is 
to establish a local forum for mediation of landlord/tenant complaints. 
This opinion is therefore cast, in part, in response to the mediational 
format that you contemplate. 

In 1968, the Iowa legislature amended the Iowa Constitution by adopt
ing §38A of Article III, better known as the Home Rule Act. It states in 
pertinent par.t: 

Municipal corporations are granted home rule power and authority, 
not inconsistent with the laws of the General Assembly, to determine their 
local affairs and government .... 

The general thrust of this language is further amplified in Chapter 364, 
The Code, 1979. The increased authority of municipalities is set forth 
in the clear language of §364.1: 

A city may, except as expressly limited by the Constitution, and if not 
inconsistent with the laws of the general assembly, exercise any power 
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and perform any function it deems appropriate to protect and preserve 
the rights, privileges, and property of the city or of its residents, and 
to preserve and improve the peace, safety, health, welfare, comfort, and 
convenience of its residents. This grant of home rule powers does not 
include the power to enact private or civil law governing civil relation
ships, except as incident to an exercise of an independent city power. 

In light of this explicit language, it is obvious that the legislature of 
Iowa intended that cities have broad authority for exercising legitimate 
control over local affairs and government without additional state enab
ling legislation. 

It is axiomatic, however, that Home Rule does not grant carte blanche 
po\\'t•r to lllllllit·ipal a11tlwriti••s. l11 thl' first pia•·•·· a •·ity may not t•xcrd~t· 
ib powt•rs ill an•as wht•rt• tlu• stat.• has dt••·lan·d fill ••xprt·~~ prohibition 
on munieipal adivitit•s in stH••·ifi•· s11hjl'•·t nmUt•r an•as. l11 orclcr for the 
stall• to •·urlail llll' powl•rs of a t·ily, llw ll'g-islaturc lllllst dearly indicate 
this intent. " ... A eity may excn·i~w its g-eneral powers subject only to 
limitations expressly imposed by a state or dty law." [§364.2 (2) of the 
1979 Code of Iowa] Municipal action in the area of landlord/tenant 
problems is not expressly prohibited by Chapter 562A. 

In the instant case, Iowa has adopted the Iowa Uniform Residential 
Landlord/Tenant Act taken from a Uniform Residential Landlord/Tenant 
Act adopted by various other states. That statute establishes its under
lying purposes and policies at §562A.2(2): 

a. To simplify, clarify, modernize and revise the law governing the 
rental of dwelling units and the rights and obligations of landlord and 
tenant; and 

b. To encourage landlord and tenant to maintain and improve the 
quality of housing. 

c. To insure that the right to the receipt of rent is inseparable from 
the duty to maintain the premises. 

The statute, in a comprehensive fashion, provides specific obligations, 
duties, and remedies for Loth landlord and tenant and is designed to be 
maintained uniformly throughout the state. 

Any ordinance in the area of landlord/tenant relations passed by a 
municipality is subject to §364.2 ( 3) of the Iowa Code wherein the vest
ing of power is set out: "An exercise of city power is not inconsistent 
with the state law unless it is ineconcilable with state law." Further, 
a caveat to this apparent wide latitude in city power is found at §364.3 
(3) under "Limitations of Power." 

A city may not set standards and requirements which are lower or less 
stringent than those imposed by state law, but may set standards and 
requirements which are higher or more stringent than those imposed by 
state law, unless a state law provides otherwise. 

In specific answer to your first question, it would be possible for the 
municipality to properly adopt Iowa's Uuifonn Residential Landlo1·d1 
Tenant Act and, within certain guidelines, to establish an administrative 
procedure for its implementation. The mediational format that you de
scribed could be implemented as a local forum for local landlords or 
tenants who would voluntarily wish to participate. Coincidentally, the 
city does have a constant input and control in its capacity to legislate 
building and safety codes which are formally adopted by Chapter 562A. 
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However, the municipal procedure and al('ency must not contravene the 
comprehensive duties, obligations, and underlying policies set forth in 
the state statute. Neither should it at any juncture preclude the uniform 
remedies established by the Aet 

The answer to the second question that you pose in your request is 
that jurisdictional conflicts may indeed arise since, under the Uniform 
Act, the courts of the State of Iowa are the designated forums for 
resolution of claims arising under the Uniform Act. As a consequence, 
any procedure adopted by the municipality must not run counter to the 
unifom1 procedures, obligations, duties and remedies established by the 
Uniform Act. Under the mediational structure, participation and accept
ance of the mediator's decision would be on a voluntary basis. A resort 
to an Iowa court would always be appropriate. 

Your third question is concerned with the enforcement of remedies de
dared in Chapter 562A. Since the Uniform Act itself names the courts 
or the Statt• uf lowa a~ the ~IIUI"t"l' fur the cnfon·ement of mo~t "remedies, 
the agency e~tahlished by the municipality may not usut·p that J'ole. The 
municipal agency may provide an alternative heat·ing within a media
tional format, but not supplant the basic remedies guaranteed by the 
Uniform Act which are to be applied uniformly across the State of Iowa. 

The general nature of your final question makes a precise answer 
impossible to present because of the level of abstraction. It may be 
possible for a city to adopt a landlord/tenant ordinance "similar to 
Chapter 562A." However, as previously set forth there are a series of 
considerations that must be made under the Home Rule Act, the powers 
granted municipalities in Chapter 364, and the delicate balance that is 
maintained in the Iowa Residential Landlord/Tenant Act. The primary 
caveat would be that any attempt to legislate on landlord and tenant 
relations would be viewed with careful scrutiny by any court to deter
mine if the ordinance was irreconcilable with Chapter 562A under the 
stated terms of §362.2 ( 3). The adoption of Chapter 562A that is assumed 
in your first question and the concomitant mediational procedure set up 
at the municipal level would not be irreconcilable with the Uniform 
Act and therefore stand as a viable law under the doctrine of Home Rule. 

October 5, 1979 

WEAPONS-J>ERMIT TO CARRY GUN OR IUFLE IN A MANNER 
NOT AUTHORIZED BY CODE §110.36: Sections 110.35 and 110.36, 
chapter 724, Code of Iowa ( 1979). Weapons permit provisions of chap
ter 724 are applicable to Code ~110.36. An individual who, within the 
discretion of the issuing officer, can reasonably justify his or her need 
to carry a gun or rifle in a vehicle in a manner not authorized by Code 
§110.36, may obtain a permit to do so. (Cleland to Peterson, Muscatine 
County Attorney, 10·5-79) #79-10-6 

Stephen J. Peterson, Muscatine County Attorney: You have requested 
an Attorney General's Opinion regarding the following question: 

Does a sheriff have authority under Code §724.7 to issue a nonprofes
sional permit to a person to carry a gun or rifle in a manner prohibited 
by Code §110.36, i.e., loaded and neither broken down nor contained in a 
case? 

The answer is yes. This result derives from an analysis of chapter 
724 and sections 110.35 and 110.36, The Code 1979. 
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Section 724.4, The Code 1979, provides that a person commits an aggra
vated misdemeanor-unless he or she falls within one of the exceptions 
set forth ni this section-if he or she either: ( 1) goes armed with a 
dangerous weapon concealed on or about his or her person, (2) goes 
armed with any loaded firearm of any kind within the limits of a city, 
or (3) knowingly carries or transports a pistol or revolver in a vehicle. 
One of the exceptions involves a valid permit to cany the weapon. Section 
724.4(8), The Code 1979. Thus, if a person has a valid permit authorizing 
him or her to cany a loaded pistol or revolver in u vehicle, he or she may 
do so without violating Code *724.4. 

Section 110.36, The Code 197\J, provides that "[n]o person, except us 
JH'I'IIIitted by law, shall have or carry any gun in or on any public high
way, unless such gun be taken down or contained in a case, and the 
banels and magazines thereof be unloaded" (emphasis added). The word 
"gun" is defined in Code §110.35, The Code 1979, to include "every kind 
of gun or rifle, except a revolver or pistol, and shall include those pro
vided with pistol mountings which are designed to shoot cartridges." 

If a gun, as defined in Code §110.35, is carried in a vehicle in a manner 
provided for in Code §110.36, no permit is required. Furthermore, there 
is no violation of Code §724.4. The issue is whether a person can obtain 
a permit to carry a gun, as defined in Code §110.35, in a vehicle in a 
manner not provided for in Code §110.36. 

In our opinion, the "except as provided by law" language in Code 
§110.36 is comparable to the permit exception provided for in Code 
§724.4 (8). Thus, in the same way that Code §724.4 (8) would allow a 
person to carry a loaded pistol in a vehicle if the person had a valid 
permit to do so, the "except as provided by law" language in Code §110.36 
would allow a person to cany a loaded rifle in a vehicle if the person 
had a valid permit to do so. 

The General Assembly could have included the proviSions of Code 
§110.36 in Code §724.4, and if it had done so, there would be no question 
that the permit provisions would apply. In our opinion, the omission of 
the provisions of Code §110.36 from Code §724.4 should not be attributed 
to n legislative intent to exclude !CUll>' and rifles from the permit pro
visions. 

In our OJlllllon, the failure to include the provisions of Code §110.36 
within Code *724.4 t•an he attributed-if to anything-to a desire on the 
part of the General Assembly to treat the prohibited acts under Code 
§110.36 and Code §724.4 differently for purposes of punishment. A vio
lation of Code §110.36 is a simple misdemeanor, hut a violation of Code 
§724.4 is an aggravated misdemeanor. A rational legislator could believe 
that carrying a gun or rifle in a manner prohibited by Code §110.36 is 
less likely to result in injury to other persons, and therefore, less culpable 
than a volation of Code §724.4 (canying a concealed weapon, going 
armed with a loaded weapon within city limits, or carrying a pistol or 
revolver in a vehicle). Under this analysis, it would not violate legislative 
intent to apply the permit provisions of chapter 724 to Code §110.36. 
Moreover, this would avoid the logical inconsistency of saying that a 
person can obtain a permit to do the more dangerous act, i.e., carry a 
weapon in a manner prohibited by Code §724.4, but cannot obtain a 
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permit to do the less dangerous act, i.e., carry a gun or rifle in a manner 
prohibited by Code §110.36. 

Sectiou 724.7, The Code 197!), provides inter alia that: "Any person 
who ean reasonably j11stify his or her g-oiug· armed may be issued a non
professioual permit to earry II'CIIJWII.~. Sueh permits shall ... state the 
rl'ason for the issuaiH'e of the permit, and the limits of the authority 
gTanted by sul'11 permit." (l'mphasis added). "Weapon" is defined in 
Webster's Third. New International Jlil'tionary 2!l!l!t (l!l7l) to include 
both guns and rifles. Section 724.11, The Code l!l7!l, provides infer alia, 
that the "issuance of the permit shall he by and at the discretion of the 
sheriff or commissioner, who shall, before issuing the permit, determine 
that the requirements of sections 724.\i to 724.10 have been satisfied." 

Section 724.6 deals with professional permits and is not directly per
tinent to your question. Section 724.7 requires, inter alia, that the appli
cant must have a reasonable j11stification for the issuance of a permit. 
Section 724.8 sets forth those persons who cannot obtain either a pro
fessional or nonprofessional permit. Section 724.9 provides, inter alia, 
that "[n]o person shall be issued either a professior1al or nonprofessional 
permit unless he or she has received a certificate of completion [showing 
that he or she has successfully completed a training program in the safe 
use of firearms] or is a certified peace officer." Section 724.10 deals 
with the duty of the applicant to fill out an application and the informa
tion which must be included in the application. There is nothing inherent 
in the sections set forth above that would prohibit a sheriff from issuing 
a person a permit to cany a g·un or rifle in a vehicle in a way not 
authorized by Code ~110.36. 

In any event, the applicant must 1·easonahly justify his m· he1· ueed to 
cany a gLm or rifle in a vehicle in a way not authorized by Code §110.36. 
In our view, such a justification would rarely, if ever, exist, and applica
tions for these permits should he carefully serutinized. Section 110.36 
clearly expresses the general legislative intent that, unde1· normal cir
cumstances, a person carrying a gun or rifle in a vehicle must carry that 
guu or rifle in a manner provided by Code §110.36. However, under 
~72-!.11, The Code 1979, the General Assembly has entrusted the process 
of determining the sufficiency of the applicant's justification to the 
sheriff of the county where the applicant resides, or in the event that 
the applicant is a nonresident or when the need to go armed arises out 
of state employment, to the commissioner of public safety. See generally, 
.1lathiaseu v. State Conservatiou Commission, 246 Iowa 905, 70 N.W.2d 
158 (1955) (discretion to determine location of state parks); State v. 
Sfmy«•r, 2:Jil Iowa 10:!7, ~\1!1 N.\\'. !II~ ( 1!1-!1 l (di:<.-t·ctiun lo unlcr 
abatement or nuisance). 

The sheriff, or the commissioner of puhli(· safety unde1· the proper 
eircumstances, thus must make the rletermination of whether an applicant 
has a sufficient justification to carry a gun, as defined in Code §110.35, 
in a vehicle in a manner not authorized by Code §110.36. There is nothing 
in the law that prohibits·•such a- permit. If a permit is issued which 
authorizes a person to carry a gun or rifle in a vehicle in a manner not 
authorized by Code §110.36, the person ean carry the gun or rifle in a 
vehicle in a manner authorized by the permit. Under these circumstances, 
the manner of conveyance provided for in the permit would be permitted 
by law. Section 110.36, The Code 1979. 
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October 5, 1979 

ACiRICULTURE: Authorization of metric measures for sale of gasoline. 
Article I, §8, clause 5 and Article VI, ~2, U.S. Constitution; 15 U.S.C. 
§§204 and 205; §§210.1, 210.5, 210.18, 213.2, 215.18, The Code 1979. The 
state metrologist is authorized to allow retail gasoline dealers to use 
pumps which state the volume of a sale in a metric measure. (Willits 
to Johnson, State Representative, 10-5-79) #79-10-7 (L) 

October 9, 1979 

MENTAL RETARDATION: PARENTAL LIABILITY: §222.78, The Code 
1979, 20 U.S.C. §1412, 29 U.S.C. §701 et. seq., 29 U.S.C. §794, 42 U.S.C. 
§1396a, 42 C.F.R. §§435.602, 435.724(c), 45 C.F.R. §84.33(c), 45 C.F.R. 
§84, Appendix A, subpart D, item 23. The federal statute governing 
medical assistance under the Social Security Act and the relevant feder
al regulations both permit the state to recover from legally liable third 
parties for the medical assistance granted to an ICF ;MR resident. The 
parent of a resident under age 21 is such a third party under the 
federal framework. However, parental liability may not be assessed 
if an ICF /MF resident minor is unable to receive an appropriate 
education in his parent's school district and the residential placement 
is necessitated by educational purposes. (Fortney to Reagen, Commis
sioner, Department of Social Services, 10-9-79) #79-10-8 

Mr. Michael V. Reagen, Ph.D., Commissioner, Iowa Department of 
Social Services: You inquired whether parental liability as provided for 
in §222.78, The Code 1979, can be assessed when it is determined a minor 
child is eligible for care in an Intermediate Care Facility for the Mentally 
Retarded (ICF/MR) and payment is made from Title XIX funds. Your 
question arises because of an apparent conflict between §222.78 and a 
provision· of the Medical Assistance Handbook for Institutions for the 
Mentally Retarded, found at page 33, which states: "There is no parental 
liability for ICF /MR care. It is illegal for either the state or counties 
to collect from parents." (Emphasis in original.) 

Section 222.78 reads in pertinent part as follows: 

The father and mother of any person admitted or committed to a 
hospital-school or to a special unit, as either an inpatient or an outpatient 
... shall be and remain liable for the support of such person. Such per
son and those legally bound for the support of the person shall be liable 
to the county for all sums advanced by the county to the state . . . 
Provided further that the father or mother of such person shall not be 
liable for the support of such person after such person attains the age 
of eighteen years ... 

Your letter indicates that the state hospital-schools refened to in §222. 78, 
hold licenses as ICF/MR's. As a result, they are covered by the ban on 
parental liability contained in the Medical Assistance Handbook. The 
provisions of the Handbook are thus in direct conflict with the provisions 
of §222.78 as concerns the imposition of parental liability. In that the 
Handbook is developed as an administrative policy of the Department of 
Social Services, it is subordinate to a statute, and is invalid if it conflicts 
with the statute. Iowa Dc•partment oj' Revenue v. Iowa Me1"'it Employ
ment Commission, 243 N.W.2d 610 (1976). 

The provision contained in §222.78, is therefore controlling unless it 
itself is in conflict with a law or rule to which it is subordinate. You 
indicated that payment for the minor child's care is made from Title XIX 
funds. It is therefore necessary to compare §222.78 to the applicable 
federal statute and regulations governing the provisions of medical care 
in an ICF /MR. 
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42 U.S.C. §1396a(a) states that: 

A State plan for medical assistance must ... 25) provide (A) that 
the State or local agency administrating such plan will take all reason
able measure to ascertain the legal liability of third parties to pay for 
care and services (available under the plan) ... and (C) that in any 
case where such a legal liability is found to exist after medical assistance 
has been made available on behalf of the individual, the State or local 
lll(ellcy will Kl'ek reimhur~t'tllent for sul'lt as,.;istance to the t>xtent uf >~Uch 
legal liability. 

Pursuant to the terms of 42 U.S.C. §13!Hia(a), the Secretary of Health, 
Education and Welfare has promulgated regulations authorizing the 
recovery contemplated by §222. 78. 42 C.F.R. §435.602 states: 

Ea·cept for a spouse of an individual or a parent for a child who is 
under age 21 or blind or disabled, the agency must not 

(a) Consider income and resources of any relative available to an 
individual; nor 

(b) Collect reimbursement from any relative for amounts paid by the 
agency for services provided to an individual. (Emphasis added) 

This regulation applies to both determinations of Title XIX eligibility 
and to the issue of recovery of assistance granted to an ICF /MR resident. 
However, it is not dispositive ef our present question. Section 435.602 
applies specifically to relatives other than a spouse or a parent of a 
child who is under 21 or blind or disabled. Consequently, the regulation 
is inapposite to the issue of spousal or parental liability under Title 
XIX. If the Department of Health, Education and Welfare had intended 
no parental of spousal liability for ICF /MR care, it would have provided 
express language to that effect. Therefore, the federal statute governing 
medical assistance under the Social Security Art and the relevant federal 
regulation both permit the state to recover from legally liable third 
parties for the medical assistance granted to an ICF /MR resident. The 
parent of a resident under age 21 is such a third party under the federal 
framework. Section 222.78 is in conformity with 42 U.S.C. §1396a(a) 
and 42 C.F.R. §435.602 and applies to all minor children eligible for care 
in an ICF/MR.' 

Although §222.78 is in confot·mity with 42 U.S.C. §1396a (a) and 42 
C.F.R. §435.602, parental liability may not be assessed in all cases. If an 
ICF /MR resident minor is unable to receive an appropriate education in 
his parent's school district, federal Jaw prohibits ·agency assessment of 
parental liability for the cost of residential placement for education 
purposes. 

The Federal Education of the Handicapped Act, 20 U.S.C. §1412, 
establishes a goal of providing free appropriate public education to all 

' It should be noted that the above discussion is limited to the issue of 
recovery of assistance granted. It does not address the issue of whether 
a parent's income can be considered in determining an ICF/MR resi
dent's eligibility to participate in a Title XIX program. Consideration 
of parental income in determining eligibility is prohibited after the 
month in which the child ceases to live with a parent or spouse of a 
parent unless actually contributed to the resident's support. 42 C.F.R. 
§435. 724 (c). However, even though the regulation prohibits the con
sideration of the parent's income in determining the child's eligibility 
the ban does not extend to any later attempts at recovery. 
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handicapped children regardless of the severity of their handicap. Fur
thermore, the Federal Rehabilitation Act of 1973, 29 U.S.C. §701 et. seq., 
prohibits discrimination on the basis of handicap and provides that state 
recipients of federal funds must provide equal opportunities to handi
capped persons. Iowa receives funds under both statutes. 

29 U .S.C. §794 of the Rehabilitation Act authorizes the Department of 
Health, Education and Welfare to adopt regulations implementing the 
statute. Particularly relevant is 45 C.F.R. §84.33(c), which provides in 
pertinent part: 

Free appropriate public education. 

(a) General. A recipient that operates a public elementary or sec
nnclut·y edul·ntioll JH"ol{r:lm shull provide 11 fn.!e appt·oJH"iute publil· t.•duca
linll to eul·h qualified hutulkupped person who is in llw J•et•iJtient'M 
jurisdiction, regardless of the nature or severity of the Jtert~on's handicap. 

(b) Appropriate education. (1) For the purpose of this subpart, the 
provision of an appropriate education is the provision of regular or 
special education and related aids and services that (i) are designed to 
meet individual educational needs of handicapped persons as adequately 
as the needs of nonhandicapped persons ... 

(c) Free education- ( 1) General. For the purpose of this section, the 
provision of a free education is the provision of educational and related 
services without cost to the handicapped person or to his or her parents 
or guardian, except for those fees that are imposed on nonhandicapped 
persons or their parents or guardian. 

(3) Residential placement. If placement in a public or private resi
dential program is necessary to provide a free appropriate public educa
tion to a handicapped person because of his or her handicap, the program, 
including non-medical care and room and board, shall be provided at no 
cost to the person pr his or her parents or guardian. 

45 C.F.R. §84.33(c). 

A" appendix to the regulations contains the following explanatory 
material: 

If the recipient [that is, the grant rece1vmg state] places a student, 
because of his or her handicap, in a program that necessitates his or her 
being away from home, the payments must also cover room and board 
and non-medical care (including custodial and supervisory care). When 
residentia-l care is necessitated not by the student's handicap but by 
factors such as student's home conditions, the recipient is not required 
to pay the cost of room and board. 

45 C.F.R. §84, Appendix A, Subpatt D, item 23. 

Under the federal framework, it is apparent that if a child is placed, 
because of his or her handicap, in a program that necessitates his or 
her being away from home, the alternative education must be at public 
expense. However, if the residential cat·e is not an incident to the child's 
education hut rathet· as a result of the necessity of custody, care and 
safekeeping, parental liability may be assessed. GIIC111fJC[ v. State, 387 
A.2d 399 (N.J. 1978). 

In conclusion, §222.78 is not in conflict with the federal statute and 
t·egulations governing medical assistance. To the extent that the prohibi
tion on parental liability contained in the Medical Assistance Handbook 
conflicts with §222.78, the provisions of the Handbook are void. However, 
if a resident of a hospital-school is residing there because a free appro-
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priate public education is not available in the resident's home district, 
application of §222.78 to that resident's parents is prohibited by federal 
law ensuring a free, appropriate public education to each child. 

October 10, 1979 

OPEN MEETINGS: Professional Teaching Practices Commission. Sec
tions 17A.l6, 28A.5(1) (f), 17A.3(2), 28A.5(3), 17A.l, 17A.23, 28A.1, 
28A.4, 272A, The Code 1979; 640- 2.10 I.A.C. The Professional Teach
ing Practices Commission, created and operating under the provisions 
of Chapter 272A, is subject to the open meetings provisions of ch. 28A, 
as well as the Administrative Procedure Act in ch. 17 A. Final action 
of the Commission must be taken in open session, pursuant to §28A.5 
(3). This final action occurs at the time of the written or recorded 
final decision in compliance with §17A.16 and 640- 2.10 I.A.C. (Hagen 
to Bennett, Professional Teaching Practices Commission, 10-10-79) 
#79-10-9 (L) 

October 18, 1979 

COUNTIES AND COUNTY OFFICERS: Sections 331.21, 332.3(5), 
332.3(27), 343.10 and 343.12, The Code 1979. The county board of 
supervisors determines the appropriate reimbursement for expenses 
incurred for meals and lodging provided an elected county official 
while attending schools of instruction sponsored by the Iowa state 
association of counties. The amount of reimbursement is determined in 
accordance with the training reimbursement policy which must be 
adopted by the county board of supervisors after consultation with the 
other elected county officials. (Hyde to Bradley, Keokuk County 
Attorney, 10-18-79) #79-10-10 (L) 

October 19, l 979 

USURY: Chapter 535, 1979 Code of Iowa. Section 535.2(4) does not 
affect the exemption of corporate borrowers from interest rate ceilings. 
The legislature's decision to protect the reasonable expectations of 
pre-August 3, 1978, borrowers provides a rational basis for the classi
fication found in §535.2(4) and, therefore, §535.2(4) does not violate 
the equal protection clause of the Fourteenth Amendment. Lenders 
may charge "points" in transactions involving loans other than loans 
for the purchase of one or two family dwellings to the extent that the 
sum of the "points" and the stated interest rate on the loan does not 
exceed the maximum interest rate permitted by law. (McFarland to 
Pringle, Office of State Auditor, 10-19-79) #79-10-11 

Mr. John A. Pringle, Offict• uf Staft• Auditor, Acting Supervisor of 
Sat•ings & Loan Assoc.: You requested an opinion of the Attorney Gen
eral on the following questions relating to Chapter 535 of the 1979 Code 
of Iowa. 

1. Are transactions involving variable interest rate loans that were 
granted to corporate borrowers before August 3, 1978, subject to the nine 
percent maximum usury ceiling imposed on pre-August 3, 1978, variable 
rate loan transactions by §535.2 ( 4)? 

2. Do the provisions of §535.2 ( 4) unconstitutionally violate the equal 
protection clause of the 14th Amendment to the United States Constitu
tion by discriminating against lenders who entered into variable rate 
contracts before August 3, 1978? 

3. May "points" be charged on loans not used to purchase one or two 
family dwellings to be occupied by the borrower? If so, are there any 
limitations on the amount of points that may be charged? 

According to the provisions of §535.2 ( 2), transactions involving cor
porate borrowers are specifically exempt from the usury ceiling imposed 
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by ~535.2 ( 3) and corporate borrowers may contract in writing to pay 
any rate of interest. 

Any domestic or foreign corporation, ... may agree in writing to pay 
any rate of inte1·est in excess of the rate permitted by this section, and 
no such corporation ... so agreeing in writing shall plead or interpose 
the claim or defense of usury in any action or proceeding. 

Prior to August 3, 1978, the maximum lawful interest rate was nine 
percent per year, which was not applicable to corporate borrowers be
cause of the exemption in ~535.2 (2) of the 1977 Code of Iowa. Under 
the provisions of §535.2 ( 4), the applicability of the pre-August 3, 1978, 
nine percent maximum was specifically clarified to include loan contracts 
with provisions for adjustment of interest rates (variable interest rate 
loans): 

Notwithstanding the prov1s1ons of subsection 3, with respect to any 
agreement which was executed prior to August 3, 1978, and which con
tained a provision for the adjustment of the rate of interest specified 
in that agreement, the maximum lawful rate of interest which may be 
imposed under that agreement shall be nine cents on the hundred by the 
year, and any excess charge shall be a violation of section 535.4. 

The exemption of corporate borrowers from the nine percent usury 
ceiling was not affected by the language in §535.2 ( 4), which simply 
clarifies the application of the pre-August 3, 1978, nine percent usury 
ceiling. 

Next, you raised the issue of the constitutionality of §535.2(4). You 
noted that lenders who are parties to loan agreements executed before 
August 3, 1978, are limited to a nine percent interest ceiling on variable 
rate loans, while lenders who executed variable rate loans after that date 
may contract for a variable interest rate formula under which the 
interest charged during some months may exceed the rate that was the 
maximum lawful rate at the time the contract was executed. 

Implicit within the state's authority to legislate, is the authority to 
draw classifications. Lehnhausen v. Lake Shore Auto Parts Co., 410 U.S. 
356 (1973). Once the legislature decides what goal is to be accomplished 
by a statute, it must define parameters of the group to be reached by the 
legislation that are commensurate with the purpose of the statute. A 
violation of the 14th Amendment's equal protection clause occurs only 
when the classification is not founded upon a rational basis and is 
therefore put·ely arbitrary. ld. 

Section 535.2 ( 4) involves a time-based classification which draws a 
distinction between parties to variable rate loan transactions before 
August 3, 1978, and parties to similar transactions after that date. 
August 3, 1978, was the date that the floating interest rate adopted by 
the 1978 Session, 67th G.A., Ch. 1190, §11, went into effect. Prior to 
August 3, 1978, the maximum lawful interest rate was 9'/c and borrowers 
had a reasonable expectation that the interest rate on variable rate loan 
contracts executed before August 3, 1978, would not rise above 9c!t. 
The terms of §535.2 ( 4) serve to protect the expectations of pre-August 
3, 1978, borrowers by prohibiting the interest rate on variable rate loans 
executed before August 3, 1978, from exceeding 9';~. The state's decision 
to protect the reasonable expectations of pre-August 3, 1978, borrowers 
provides a rational basis for the time-based classification found in 
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§535.2 ( 4) and, therefore, §535.2 ( 4) does not violate the equal protection 
clause of the 14th Amendment. 

Finally, you inquired whether loan processing fees, commonly referred 
to as "points," may be charged on loans not for the purchase of owner
occupied one and two family dwellings; and if so, what limitations may 
exist on the amount of "points" that may be charged. 

Before the enactment of §535.8 of the 1979 Code of Iowa, it was lawful 
to charge "points" on any loan in Iowa as long as the "points," when 
added to the stated interest rate on the loan, did not cause the effective 
interest rate (stated interest rate plus "points") to exceed the maximum 
rate allowed by law. In other words, a "point" is a fee that a lender 
receives for the loan of money that must be considered in determining 
the maximum interest rate that is permitted under §535.2 ( 3). 

Section 535.4, 1979 Code of Iowa, provides accordingly: 

No person shall, directly or indirectly, receive in money or in any other 
thing, or in any manner, any greater sum or value for the loan of money, 
or upon contract founded upon any sale or loan of real or personal 
property, than is in this chapter prescribed. 

Section 535.8, which was adopted by the 67th G.A. in 1978, disallowed 
"points" on loans secured by owner-occupied one or two family dwellings. 
Note that "points" were still lawful on other loans as long as the effec
tive interest rate, including "points", did not exceed the maximum lawful 
rate permitted by §535.2. 

Recently adopted Senate File 158 amended §535.8 by authorizing, under 
specific limited .circumstances, the charging of "points" on loans used 
for the purchase of one or two family dwellings to be occupied by the 
borrower. Section 22.2 of S.F. 158 provides as follows: 

a. A lender may collect in connection with a loan a loan processing 
fe~ which does not exceed one percent of an amount which i_; equal to the 
loun lll'im·ipul lt•l<:,; lwl'lvl• Uwu:,;n111l rivt• hunllrell llullun.;, .... A lnun 
Jll't)('CKMing floc t•ulll'l'h•tl unlit••· I lw aullu11·ity nf I hi:,; JIIII'IIKI'IIJih it~ l'Oill
Jil'IIMUtion tu th<> ll'ndl'l' sult•ly fur the u:,;t• of munl'y, nolwithMtauuling any 
11rovision of the agl'l>ement to the l'tmtrary. Howevt•r, a loan processing 
fee collected under the authority of this pa•·agra11h shall be dis1·egarded 
fot· purposes of determining the maximum charge permitted by section 
five hundred thirty-five point two (535.2) of the Code, or Acts of the 
Sixty-seventh General Assembly, 1978 Session, chapter one thousand one 
hundred ninety (1190), section thirteen (13), subsection two (2). The 
collection in connection with a loan of a loan origination fee, closing 
fee, commitment fee or similar charge other than as expressly authorized 
by this paragraph is prohibited. 

Senate File 158 does not affect the law with regard to the charging of 
"points" on loans other than loans for one or two family dwellings to be 
occupied by the borrower. The provision of the third sentence of §22.2 
of S.F. 158 stating that a loan processing fee (point) collected under that 
paragraph shall be disregarded in determining the maximum charge per
mitted by §535.2, is an exception to the general rule that "points" will 
be considered when determining the maximum interest charge permitted 
by law. Thus, the charging of "points" is lawful on loans other than those 
specified in §22.2 of S.F. 158, but the "point&" will be considered along 
with the stated interest rate to assure that the resulting effective rate 
does not exceed the maximum interest rate permitted by law. 
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To summarize, three major points made in this opinion will be restated: 

1. Transactions involving corporate borrowers are exempt from the 
usury ceiling and §535.2 ( 4) does not affect that exemption. 

2. The Legislature's decision to protect the reasonable expectations 
of pre-August 3, 1978, borrowers provides a rational basis for the classi
fication found in §535.2 ( 4) and, therefore, §535.2 ( 4) does not violate the 
equal protection clause of the 14th Amendment. 

3. Lenders may charge "points" in transactions involving loans other 
than loans for the purchase of one or two family dwellings to be occupied 
by the borrower, but only to the extent that the ~um of the "points" and 
the stated interest rate on the loan does not exceed the maximum rate 
permitted by law under §535.2. 

October 19, 1979 

STATE OFFICERS AND DEPARTMENTS: Department of Substance 
Abuse - FundinR" Costs of Substance Abuse Treatment. Chapter 125; 
sections 229.51, 204.409, 321.281, 321.283, Code of Iowa (1979). The 
department of substance abuse is responsible for funding costs in 
facilities which have a contract with the department. The department's 
funding responsibility is limited to 75 per cent (or 100 per cent for 
persons with no legal residence in the state) of the costs of care, 
maintenance and treatment of a substance abuser. A non-contracted 
facility treating a substance abuser must seek payment from the 
patient, from any person, firm, corporation or insurance company 
bound by contract to provide payment on behalf of the substance 
abuser, or from the state appeal board in the case of criminal commit
ments. (Dallyn to Riedmann, Department of Substance Abuse, 10-19-
79) #79-10-12 (L) 

October 22, 1979 

COUNTIES AND COUNTY OFFICERS: County Memorial Hospitals. 
Chapters 37, 347, 347A; Sections 37.5, 37.6, 37.7, 37.8, 37.9, 37.18, 37.28-
37.30, 347.13(1), 347.13(11), 347.24, 347A.1, 347A.8, The Code 1979. 
Title to real property used or proposed to be used for a memorial 
hospital pursuant to ch. 37, The Code 1979, should be in the name 
of the county or city which has authorized the hospital's erection and 
equipment, and not in the name of the hospital commission. (Hyde to 
Howell, State Representative, 10-22-79) #79-10-13(L) 

October 23, 1979 

MUNICIPALITIES: Housing Codes - Iowa Const. art. III, §38A; 
§§384.9, 413.1, 413.108, 413.109, 413.110, and 413.125, The Code 1979. 
Ordinances which authorize a city to abate nuisances and repair viola
tions and charge the costs to the property owners if they fail to do so, 
and which establish a fund from which such costs are paid are not 
inconsistent with the Code. Such ordinances are constitutional if they 
afford the affected individuals an opportunity for a hearing prior to 
the governmental action. (Blumberg to Rapp, State Representative, 
10-23-79) #79-10-14 

The Honorable Stephen J. Rapp, State Representative: We have your 
opinion request of July 24, 1979, regarding the Municipal Housing Law, 
Chapter 413, The Code 1979. The City of W~tterloo has adopted a Uni
form Housing Code as its own. Chapters 11 and 15 of the Housing Code 
authorize the city to cause the violations to be repaired and charge the 
costs thereof to the property or its owner if the responsible party fails 
to do so, and establish a revolving fund from which the repairs are 
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made. You ask whether these provisions are consistent with the Iowa 
statutes and are constitutional. 

Section 413.1 provides: 

This chapter shall be known as the housing law and shall apply to 
every city which, by the last federal census, had a population of fifteen 
thousand or more, and shall apply to any dwelling in any area adjacent 
to and within one mile of such municipalities, except estates of real 
property of ten acres or more in said adjacent area, and to every city 
as its population shall reach fifteen thousand thereafter by a federal 
census. 

Section 413.125 consists of the following: 

All charter provisions, regulations, and ordinances of cities are hereby 
superseded insofar as they do not impose requirements other than the 
minimum requirements of this chapter, and except in case of such higher 
local requirements, this chapter shall in all cases govern. 

Pursuant to these sections, Chapter 413 is applicable to Waterloo. How
ever, Waterloo can adopt ordinances with higher standards than those 
set forth in the chapter. 

Section 413.108 provides: 

The owner of any dwelling, or of any building or structure upon the 
same Jot with a dwelling, or of the said lot, where any violation of this 
chapter, or a nuisance as herein defined, exists who has been guilty 
of such violation or of creating or knowingly permitting the existence of 
such nuisance, and any person who shall violate or assist in violating 
any provision of this chapter, shall also jointly and s·zverally for each 
such violation and each such nuisance be subject to a civil penalty of 
fifty dollars to be recovered for the use of the health department in civil 
action brought in the name of the municipality by the health officer. 
Such persons and also said pt·cutises shall also be liable in such case for 
all costs, expe11ses, and disbursements paid or incurred by the health 
department, by any of the olficers, agents, or employees thereol in the 
remot•al of any such nuisance or violation. [Emphasis added] 

Section 413.110 also provi_des that for the recovery of any expenses or 
disbursements, an action may be brought in any court of competent 
civil jurisdiction. These two sections lead us to the conclusion that a city 
may correct any violations or remove any nuisances if the responsible 
person fails to, and may charge such costs to the property or owner. 
Thus, that provision in Chapter 11 of the Waterloo Housing Code is not 
lnconsl•tent with Chapter 413. 

The next part of your question concerns the establishment of a fund, 
pursuant to Chapter 15 of the Waterloo Housing Code, from which the 
costs of repairing any violations or abating nuisances are paid. No such 
specific fund is set forth in Chapter 384. However, §384.9 provides that 
a city may establish other funds than those listed in that Chapter. Thus, 
the establishment of such a fund is not inconsistent with a state statute. 
Chapter 15 of the Housing Code provides that the fund is maintained 
from the general fund of the city and from any reimbursements made 
from the property owners. The statutory provision allowing the establish
ment of any number of funds by a city, together with the application of 
Home Rule, is a clear indication that Waterloo can establish this type of 
fund. 

Even though these parts of the Housing Code are not inconsistent with 
any state statute, you still wish to know if they, in fact, are unconstitu-
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tiona!. Because they are not inconsistent with a statute, they are not in 
violation of Iowa Const. art. III, §38A (Home Rule). 

It has been held that Chapter 413 is an exercise of the police power. 
State ex tel. Wright v. Iowa State Boatel of Health, 233 Iowa 872, 10 
N.W.2d 561 (1943). The same can be said of a municipal housing code. 
Various provisions of this Chapter have been held to be constitutional 
on different grounds. See, State ex rei. Wright ''· Iowa State Board of' 
Heultlt, 233 Iowa 872, 10 N.W.2d 561 (1943); Burlington & Summit 
Apartmeuts t•. lllanolato, 233 Iowa 15, 7 N.W.2d 26 (1943). There are no 
cases specifically on §§413.108 or 413.110. However, this statutory scheme 
is not any different than that set forth for other municipal or county 
matters. Pursuant to §§317.16 and 317.21, the county weed commissioner, 
after notice, can destroy weeds on private property when the owner has 
failed to do so, and can assess the costs against the property. Section 
364.12(2) provides that if the city gives notice to a property owner to 
abate a nuisance, remove snow or dead trees, repair or dismantle a 
dangerous building or structure, or the like, and the owner fails to do so, 
the city can do it and assess the costs against the property. Assessing 
property owners for street improvements has been held to be constitu
tional, Ft. Dodge Electric Light & Powet Co. v. City of Ft. Dodge, 
115 Iowa 568, 89 N.W. 7 (1902); Hachworth v. City of Ottumwa, 114 
Iowa 467, 87 N.W. 424 (1901), as has assessments and liens for sewer 
charges or solid waste disposal fees. See, 1973 Op. Att'y Gen. 129. 

Because a housing code is an exercise of police power, it is not con
sidered to be a taking. The constitutional provision prohibiting the taking 
of private property without compensation is not meant to be a limitation 
of police powers necessary to the tranquility of every well-ordered com
munity nor of the general power over private property which is necessary 
for the orderly existence of government. 56 Am. Jur. 2d Municipal Cor
pomtions 459 (1971). See also, Penn Central Tmnsp. Co. v. New York 
City, 438 U.S. 104, 98 S.Ct. 2646, 57 L.Ed.2d 631 (1978), a case concern
ing a prohibition to alter a building protected by an historical landmark 
Jaw; and, Woodbury Cty Soil Conservation D~t. v. Ortner, 279 N.W.2d 
276 (Iowa 1979), a case dealing with a requirement that a land owner 
expend a considerable amount of money for soH conservation. The 
statutory provisions and the municipal regulations appear to be reason
ably calculated to effectuate a legitimate purpose. 

If the applicable provisions of the Housing Code are found to be 
unconstitutional either on their face or as applied, it would probably be 
for lack of notice or an opportunity for a hearing. Section 413.109 
requires notice to the responsible party before any further actions can 
be taken. Chapter 11 of the Housing- Code also pt·ovides for notice. 
Section 413.108 and 413.110 provide for court actions after the action has 
been taken. However, the existence of a t'act question may require an 
opportunity to be heard prior to the time any action is taken. 

In Plato v. Roudebttsh, 397 F.Supp. 1295, 1307 (D.Md. 1975), the Court 
reviewed the instances where the opportunity for a prior hearing was 
required: 

During the last six years, a spate of major cases have dealt with an 
individual's right to a hearing before the government may withdraw or 
take away a significant property interest. In the leading case, Goldbe1·g 
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v. Kelly, 397 U.S. 254,90 S.Ct. 1011,25 L.Erl.2d 287 (1970), the Supreme 
Court held that before a state agency may terminate welfare payments 
to an individual it must accord that pergon a hearing. On the same day 
that Goldberg was decided, the Supreme Court announced that old-age 
assistance beneficiaries had a right to a pretermination hearing, as well. 
Wheele1· v. Montgomery. 397 U.S. 380, 90 S.Ct. 1026, 25 L.Ed.2d 307 
(1970). Since those two decisions, the Supreme Court has required pre
termination hearings in several other areas of individual interests. Hear
ings have been required before a student may be suspended from school 
... ; before a tenured teacher may he fired from a state university ... ; 
before property may be seized under a prejudgment writ of replevin ... ; 
and before a driver's license may be suspended .... 

In addition, lower courts have recognized a right to a pretermination 
hearing to protect citizens from possible arbitrary deprivations of num
erous other entitlements. The Fourth Circuit, for example, has held that 
a recipient of disability benefits is entitled to an oral hearing before 
such benefits may be withdrawn .... And, the same Court of Appeals 
has held that a tenant in public hous'ng is entitled to the safeguards 
of a hearing prior to eviction. rcitations omitted] 

In each of these, a factual dispute existed regarding some type of 
property right. When protected intere::.ts are at stake, there is ordinarily 
a right to some kind of prior hearing. Estabrook v. Iowa Civil Rights 
Commission, N.W.2d (Iowa 1979) (Filed September 19, 1979). 

Escalam v. New York City Huusin,q A11thority, 425 F.2d 853 (2d. Cir. 
1970), one of the cases referred to in Plato, concerned the constitutional
ity of the system by which tenants were ordered to vacate apartments. 
It was there held, citing to othe1· cases, that the very nature of due 
process negates the concept of inflexible procedure~ universally applic
able to every situation. Minimum procedural ~afeguards required by due 
process depend, in each situation, on the nature of the governmental 
function involved and the suhstant"c of the private interest which is 
affected. In later cases, this is termed a halaneing test. 

The Escalara Court went on to hold that notiec that is more than 
summary in nature is required to insure the individual is adequately 
informed of the nature of the evidence against him so that he can 
effectively rebut it. Individuals affected by the governmental action 
should have access to all the material and evidence against them con
cerning the action. The individual should be able to confront and to 
cross-examine person•; supplying information against him, and to present 
his side of the case. The fact that an individual may challenge the 
action in court at a Liter date is not always persuasive. Nor is the small 
amount of any charges against an individuai a defense by which due 
process need not be afforded. For application of these principles or 
further refinements, see, Go/dbNg v. Kelly, 397 U.S. 254, 90 S.Ct. 1011, 
25 L.Ed. 285 (1970); Case u. Weinberger, 523 F.2d 602, 606 (2d. Cir. 
1975); Vargas v. Tminor, 508 F.2d 485, 489 (7th Cir. 1974); United 
States e:t' rel. John.,on v. Chaimwn, N.Y. St. Bd. of P., 500 F.2d 925, 929 
(2d. Cir. 1974); Lopez v. Henry Phipps Plaza South, Inc., 498 F.2d 314, 
322 (4th Cir. 1973); Burr v. Xew Rochelle llbwicipal Housing Autho1·ity, 
479 F.2d 1165 (2d Cir. 1974); Fertile Lm1d Ltd. v. Beame, 445 F.Supp. 
648,651 (8.D.N.Y. 19i7); Rickl·r v. l'11ited Statl·s, 417 F.Supp. 133, 139 
(N.D. Maine 1976); Stokes "· l111itcd Statl·s Immigration & Nat. Se1·v., 
393 F.Supp. 24, 29 (S.D.N.Y. 1975); Jeter 1'. Kerr, 371 F.Supp. 338, 340, 
341 (S.D.N.Y. 1974); Brv'lt'll ''· Housi11g Authority of City of Milwaukee, 
340 F.Supp. 114 (E.D. Wis. 1972). 
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Although a hearing prior to the governmental action is the general 
rule, one is not necessarily required prior to the action in an emergency 
where it would be impractical to hold a prior hearing. See, Withrow v. 
Larl.:in, 421 U.S. 35, 95 S.Ct. 1456, 43 L.Ed.2d 712 (1975); Fahe11 v. 
Jlallonee, 332 U.S. 245, 67 S.Ct. 1552, 91 L.Ed. 2030 (1947); North 
A111erican Cold Storage Co. v. Chicago, 211 U.S. 306, 29 S.Ct. 101, 53 
L.Ed. 195 (1908); B. Schwartz, Administrative Law §74 (1976). How
ever, a hearing should be held as soon as possible after the emergency 
action has been taken. In this context, grounds for serious and imminent 
concern for the health or safety of tenants, would warrant making 
repairs prior to the hearing. A hearing should then be afforded prior to 
charging the owner for repairs. 

As can be seen from the above discussion, an opportunity for a hearing 
prior to the governmental action should be afforded to the affected 
individuals. The hearing need not always be formal, but it should allow 
the individual the opportunity to present his side of the issue and 
question the evidence against him where there exists disputed questions 
of fact. 

Although we have not found a case concerning the constitutionality of 
charging a property owner for work done by a city to abate a nuisance 
or correct a violation, there are cases indicating that it is a proper 
function of a city. See, Kayno1· v. Dist. Court of Black Hawk County, 
178 Iowa 1055, 1059, 148 N.W. 557 (1916); Harvey v. City of Fort 
Dodge, 103 Iowa 573, 72 N.W. 756 (1897); The City of Independence v. 
Purdy, 46 Iowa 202 (1877); City of Philadelphia ·v. Philadelphia Auth. 
For J.D., 230 Pa. Super. 226, 326 A.2d 502 (1975). In Kaynor, it was 
stated that the ordinance requiring the property owner to make repairs 
and authorizing the city to do so and assess the owner if the owner failed 
to do so was "a valid ordinance, and within the power of the city to 
adopt." In the Philadelphia case it was held (326 A.2d at 504) : 

On the other hand, there is ample authority that a city may properly 
regulate and police the condition of its sidewalks, and require abutting 
landowners to make repairs when necessary: City of Philadelphia v . 
.llt~lllllllt'llf Cemetr1·y Co., 147 Pa. Super. 170 (1892). If the landowner 
fails to comply with that order, the city may contract for the work to 
be done and assess the cost to the landowner: City of Philadelphia t>. 
Subin, 86 Pa. Super. 126 (1925). 

Accordingly, we are of the opinion that an ordinance requll'mg prop
erty owners to abate nuisances or repair violations, and giving the city 
the right to do so and charge the property owner for the costs if the 
owner fails to do so is within the power of a city to adopt, and not 
inconsistent with Chapter 413, The Code 1979. The same result is 
reached with an ordinance establishing a fund from which costs are paid 
for the city's work. Neither type of ordinance is unconstitutional if an 
opportunity for hearing is afforded the: individual affected by the 
governmental action. 

October 24, 1!179 

ENVIRONMENTAL PROTECTION - State Implementation Plan Per
mit Requirements - Federal Clean Air Act. Sections 455B.12(10), 
455B.13(3), The Code 1979; 42 U.S.C. §7401, et seq.; 400 I.A.C. §3.1 
( 455B). Current Iowa Statutes and rules do not require a permit from 
the Department of Environmental Quality prior to construction of 
portions of a stationary source of air pollution other than equipment 
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which causes pollution and related pollution control equipment. At 
present the Department does not have the statutory authority to modi
fy its rules to require such a permit. ( Ovrom to Crane, Iowa Depart
ment of Environmental Quality, 10-24-79) #79-10-15(L) · 

October 25, 1979 

COUNTIES AND COUNTY OFFICERS: County Hospitals. Ch. 347A; 
§§347A.1, 347A.6, The Code 1979. The board of trustees of a county 
public hospital organized and operating under ch. 347A, The Code 1979, 
is not prohibited from employing independent legal counsel. (Hyde to 
Larson, Winneshiek County Attorney, 10-25-79) #79-10-16(L) 

October 25, 1979 

CRIMINAL LAW WEAPON'S PERMIT: Sections 724.4, 724.5, 724.6, 
The Code, 1979. Staff members, including correctional officers, of the 
division o~ adult corrections must obtain a permit to carry weapons. 
The $5.00 fee required for such permits may be paid from the division's 
appropriated funds. (Cleland to Farrier, Director, Division of Adult 
Corrections, 10-25-79) #79-10-17 (L) 

October 25, 1979 

CRIMINAL LAW, COUNTY ATTORNEYS, TRIAL INFORMATIONS: 
Sections 801.4(1) and 801.4(3), (The Code 1979), Iowa R.Crim.P. 5(1). 
Assistant county attorney has same authority as county attorney to file 
trial information. Attorney General or assistant attorney general may 
only file a trial information when requested to do so by a county 
attorney or assistant county attorney. (Cleland to Schenck, Assistant 
Shelby County Attorney and Swanson, Assistant Montgomery County 
Attorney, 10-25-79) #79-10-18 

M1·. Richard C. Schenck, Assistant Shelby County Attonzey; M1·. Mark 
D. Swanson, Assi.tant Montgome1·y County Attonzey: You each have 
requested an Attorney General's Opinion regarding the following ques
tion: 

Who else besides a county attorney has authority under Iowa R.Crim.P. 
5 ( 1) to file a trial information? 

An assistant county attorney may file a trial information. In addition, 
the Attorney General or any of his assistants have limited authority to 
file a trial information. 

This result derives from an analysis of §§801.4 (1) and 801.4 ( 3), The 
Code 1979, and Iowa R.Crim.P. 5(1). 

Rule 5 ( 1) provides, in relevant part, that "the county attorney shall 
have the authority to file such a trial information except as herein 
provided unless that authority is specifically granted to other prosecuting 
attorneys by statute." "County attorney" is defined in §801.4 (3), The 
Code 1979, as inclqding an authorized assistant. The flush language of 
§801.4, The Code 1979, provides that the definitions set forth in that 
section apply to titles XXXV to XXXVII of the Iowa Code. Title 
XXXVI includes chapt&· 748 through 821. The Iowa Rules of Criminal 
Procedure appear in chapter 813. Therefore, the definition of "county 
attorney" in Code §801.4 ( 3) applies to rule 5 ( 1). 

County attorneys are authorized to file trial informations. However, 
it is our opinion that Code §801.4 ( 3) extends that authorization to 
assistant. county attorneys. 
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It should also be noted that rule 5 ( 1) was amended, effective July 1, 
1979. The following section has heen added: 

The attomey general, unless otherwise authorized by law, shall have 
the authority. to file such a trial information upon the request of the 
county attorney and the determination of the attorney general that a 
criminal prosecution is warranted. 

"Attorney general" is defined in §801.4 (1), The Code 1979, as including 
an authorized assistant. In addition, rule 5 ( 1) no longer provides that 
the county attorney has the "sole" authority to file a trial information. 

The plain meaning of rule 5 ( 1), as amended, is that the Attorney 
General or any of his assistants now have limited authority to file trial 
informations. However, this authority is limited. The Attorney General 
or his authorized assistant may file a trial information under rule 5 ( 1) 
only (1) upon request of a county attorney and (2) after "the deter
mination of the attorney general that a criminal prosecution is war
ranted". The crux is that the Attorney General's Office lacks independent 
Ultthm·ity to file tt·ial inftll'llllllinns. 

In t•tmdusion, an assislnnt l'IIUnty altnrney has the same authority as 
n county attomey in filing tt·ial informations. On the other hand, the 
Attomey General or assistant attorney general may only file a trial 
information when requested to do so by a county attomey or assistant 
county attorney. 

October 25, 1979 

STATE OFFICERS AND DEPARTMENTS; BRIBERY: First Amend
ment, U. S. Constitution, §722.1, The Code 1979. Receipt of inexpensive 
newsletters and magazines with political content by state legislators 
does not violate Iowa's bribery law where the items offered have no 
significant value outside their communicative content. (Appel to John
son, State Representative, 10-25-79) #79-10-19 

Honorable Robert M. L. Johnso11, State Repn•sentative: We are in 
receipt of your opinion request inquiring whether it is unlawful for an 
elected official to accept publications from organized groups if there is 
a charge to the general public for said publications. Specifically, you ask 
whether the receipt without charge by state legislators of publications 
such as the Iowa Conservationist (published by the Iowa Conservation 
Commission with a subscription price of $2.00 per year), the Iowa 
AFL-CIO News (published by the Iowa AFL-CIO with a subscription 
price of $2.00 annually) and the ISEA Communique (published by the 
Iowa State Education Association with a subscription cost of $2.00 
annually) violates Iowa's bribery statute. 

We conclude that where the value of the publications is small and 
where the. publications contain political expression that may aid a state 
legislator in the exercise of his or her responsibiilties, no violation of 
Iowa's bribery statute is present. 

Iowa's bribery statute, §722.1, The Code 1979, states that: 

A person who offers, promises, or gives anything of value ot· any 
benefit to any person who is serving, or has been elected, selected, 
appointed, employed, or otherwise engaged to serve in a public capacity 
... with intent to influence the ul't, vote, opinion, judgment, or exerci!le 
of discretion of such person with respect to his or her services in such 
t•apa<·ity, commits a class "D" felnny. 
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Hroadly construed, it could be argued that even receipt of a political 
newllletter is "anything of value" and that if it is offered in order to 
influence the legislature, bribery occurs. 

Such an interpretation, however, would impinge on established First 
Amendment rights to petition the government for redress of grievances. 
It is fundamental in a representative democracy that various groups 
have full opportunity to make their views on topics of interest known 
to elected officials. Inexpensive newsletters and magazines are a con
venient method of informing elected officials of the general concerns 
of such groups. Such political expression lies at the very core of the 
First Amendment. 

If §722.1 proscribed such communication with state legislators, serious 
constitutional problems would be present. We therefore believe that 
§722.1 should be construed to avoid the difficulty. This can be done in a 
principled fashion by construing "anything of value" to mean only things 
that have no intrinsic speech value and amount to collateral benefits 
offered a public official in order to influence official action. 

We wish to emphasize, however, the narrowness of our opinion. If, 
for instance, a person or organization offered an original folio of Locke 
for the purpose of giving a legislator philosophical guidance, such an 
item, in addition to having communication value, would have collateral 
material value because of its unu!;ual character. But, where political 
t•ummunh·ut.iuu uf tl1• miuimus vuhu· is uffcrctl lu u stut.c u(fll·inl, 1111 
t•ullull'l'atl hcucfit t•xisls oulsiclc the llll'SSUJ.:'l' t'uttvcycd. Newsletl.et"ll, fo1· 
Instance, cannot generally be collected and sold at a profit by a legislatot·. 
Their only value lies in the worth of the idea expressed therein. In our 
view, receipt of such communication is outside the scope of §722.1. 

October 30, 1979 

COUNTIES: Sections 306.21, 358A.3, 358A.4, 358A.5, 358A.6, 358A.12, 
409.4, 409.5, 409.6, 409.7. When a submitted plat request meets all 
state, county and municipal subdivision regulations, the county board 
of supervisors has a duty to approve the plat. (Hagen to Criswell, 
Warren County Attorney, 10-30-79) #79-10-20 (L) 

October 30, 1979 

COUNTIES: County Attorney. §§20.3(7), 20.4(3), 20.17(2), 332.61, and 
336.2(11). Chapters 20 and 336, The Code 1979, do not require a county 
attorney to negotiate with public employees and otherwise act as agent 
for the county in Chapter 20 proceedings and, therefore, a part-time 
county attorney could contract to provide such services and receive 
extra compensation for those services. (Mueller to Neas, Audubon 
County Attorney, 10-30-79) #79-10-21 (Ll 

October 30, 1979 

LIQUOR, BEER AND CIGARETTES: Highways; §§123.46, 313.2, 321.1 
(48), The Code 1979. The words "upon the public streets or highways" 
do not include areas of a roadside park beyond the highway right of 
way consisting of areas for vehicular traffic, parking and sidewalks 
because penal statutes must be strictly construed. Moreover, the word 
"upon" cannot be construed to mean "near" so that the phrase "upon 
the public streets or highways" includes a roadside park. Thus, the 
consumption of beer in areas of a state roadside park beyond the 
highway right of way is not prohibited under the first phrase of 
§123.46. (Mull to Knuth, Jones County Attorney, 10-30-79) #79-10-22 
~L) 
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October 31, 1979 

MUNICIPALITIES: Conflicts of Interests. §39.3(1), 362.6, 362.6, 376.4, 
and Chapter 20, The Code 1979; §386A.22, The Code 1975. A business 
agent for a municipal union is not precluded from running for city 
council. If elected, this union business agent should not take part in 
any questions before the council relating to labor/management rela
tions in general and any matters relating to his union in particular; 
however, contracts between these parties would not necessarily be 
void under §362.5, The Code 1979. (Mueller to Jesse, State Representa
tive, 10-31-79) #79-10-23(L) 

October :Jt, I !179 

CONSTITUTIONAL LAW: First Amendment, U.S. Constitution, Four
teenth Amendment, U.S. Constitution. Bill prohibiting assessors from 
taking "an active part in a political campaign" cannot generally be 
constitutionally applied to nonpartisan political activity and may be 
unconstitutionally vague as applied to limited kinds of partisan politi
cal involvement. Bill prohibiting voluntary financial contributions by 
local assessors is probably unconstitutional in both partisan and non
partisan applications. (Appel to Miller, State Senator, Clark, State 
Representative and Norland, State Representative, 10-31-79) #79-
10-24 

The Honorable Alvin V. Miller, State Senator; The Honorable Betty 
Jean Cla1·k, State Representative; The Honorable Lowell E. Norland, 
State Representative: We are in reeeipt of your opinion request con
cerning the constitutionality of S.F. 466, an act which would prohibit 
county assessors and their deputies from contributing "money or any
thing of value to a candidate or candidate's agent or personal represen
tative, for nomination or election to any office, or contribute to a political 
campaign or political committee, or take an active part in a political 
campaig-n except to cast a vote, m· to express personal opinions." Under 
the proposed hill, a violator would be guilty of a simple misdemeanor.' 

I. Limitation~; on Political Activity. 

S. F. 41iti would prohibit assessors and their deputies from taking "an 
active part in a political campaign, except to cast a vote ot· express a 
personal opinion." The key United States Supreme Court cases consider
ing the validity of similar restrictions are U nitcd States Civil Se1·vice 
Comm. v. National Associatio11 of' Letter Carriers, 413 U.S. 548, 37 
L.Ed.2d 796, 93 S.Ct. 2880 (1973), and Broadrick v. Oklahoma, 413 U.S. 
601, 37 L.Ed.2d 830, 93 S.Ct. 2908 (1973). In Letter Carriers, the Court 
upheld the section of the Hatch Act, 5 U .S.C. 67324 (a) (2), which 
prohibits certain federal employees from taking "an active part in 
political management or in political campaigns." In Broadrick, the Court 
upheld Oklahoma's "Little Hatch Act," inter alia, from attack on the 
grounds that the statutory prohibitions were so vague as to offend due 
process. 

A. First Amendment Considerations. 

Generally speaking, the Supreme Court has held that limitations of 
First Amendment rights of public employees can be sustained only if 

'A similar provision, formerly §441.53, The Code, was repealed by the 
General Assembly in 1977. See Acts, 66th G.A., ch. 1245, ch. 4, §625. 
No authoritative court or attorney general's opinion exists interpreting 
this statutory precursor to S.F. 466. 
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necessary to further substantial or important, if not compelling, govern
mental interests, Letter Carriers, supra, 413 U.S. 564, 96 S.Ct. 2890, 
37 L.Ed.2d 808. In Letter CaNiers, the Court identified four govern
mental interests that it found sufficiently weighty to preserve the 
validity of the Hatch Act from attack under the First Amendment. 
First, the Court found that in order to promote "impartial execution of 
the laws," it is "essential that federal employees not, for example, take 
formal positions in political parties, not undertake to play substantial 
roles in partisan political campaigns, and not run for office on partisan 
political tickets." Second, the Court noted that "it is critical that [govern
mt!nt employees] appear to the public to be avoiding [practicing political 
justice], if confidence in the system of representative government is not 
to be eroded to a disastrous extent." Third, the Court observed that the 
government interest in insuring that "the expanding government work 
force should not be employed to build a powerful, invincible, and perhaps 
conupt political machine." Finally, the Court noted that the government 
sought to insure that "employment and advancement in the government 
service not depend on political performance," 413 U.S. at 565-66, 93 
S.Ct. at 2890, 37 L.Ed.2d at 808. 

All these governmental interests seem equally present in the case of 
local assessors when they engage in partisan political activity. However, 
the same analysis does not seem applicable to nonpartisan political activ
ity. Indeed, the Supreme Court carefully emphasized in Letter Carriers 
that nonpartisan activity is expressly exempted from fhe Hatch Act 
prohibitions, 413 U.S. at 576, 93 S.Ct. at 2896, 37 L.Ed.2d at 895. 

Where nonpartisan activities are concerned, the governmental interests 
are generally less substantial. Powerful machines are rarely built around 
nonpartisan ballot questions since the sands of issue-oriented coalitions 
shift from issue to issue. And, the appearance of impropriety is usually 
unlikely to result from participation in nonpartisan issue-oriented poli
tics since personal or affiliative loyalties are not overtly invoked. Even 
when candidates are involved, the lack of identifiable party labels makes 
it difficult to create coherent, long term political alliances that could 
improperly influence government bureaucracies. 

The post Letft•r Carrier11 case law, though scant, finds the distinction 
hetween partisan and nonpartisan activities constitutionally significant. 
!<'or instance, in Aldumau ''· l'hilatldphiu /lousi11g Authority, 496 F.2d 
lli4 (2d Cir. 1!174), the Court states that: 

Uroadrick and Letter Carrias, properly viewed, carve out carefully 
circumscribed exceptions to the sweeping injunction of the FiJ·st Amend
ment exceptions allowing a legislature-Congress or state lawmakers
to inhibit only 'partisan political activity' and not all political 'discussion.' 

496 F.2d at 172 

Accord, Phillips v. City of Flint, 225 N.W.2d 780, 57 Mich.App. 394 
(1974). Given this case law and the less weighty government interests, 
we believe Iowa courts would find S.F. 466 unconstitutional to the extent 
that it proscribes nonpartisan political activity." 

' If partisan style politics pervades nominally nonpartisan elections in a 
given instance, restrictions on nonpartisan activity might be sustainable. 
See Magill v. Lynch, 560 F.2d 22, 26 (1st Cir. 1977). 
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B. Due Process. 

In addition to a First Amendment attack, S.F. 466 could also be 
challenged as applied in a criminal prosecution on the ground that its 
proscriptions are so vague that their enforcement on an unsuspecting 
assessor would violate constitutional notions of fairness inherent in the 
due process clause. Any citizen is entitled to reasonable notice of what 
kind of conduct is proscribed, particularly when, as here, criminal 
sanctions are involved. 

In Letter Carriers, the Court considered whether the term "active part 
in political management or in political campaigns" was unconstitutionally 
vague as applied to persons who allegedly sought to run for public and 
partisan office, write letters on political subjects to newspapers, work at 
polls, and engage in door to door campaigning. In concluding that it was 
not, the Court noted that (a) the statute contained numerous express 
exceptions and (b) the Civil Service Commission had promulgated ex
tensive regulations. These exceptions and regulations gave the parties 
in Leffe1· Carric1·s fair notice that their conduct was prohibited. "It is 
to these regulations purporting to construe §7324 as actually applied in 
practice, as well as to the statute itself, with its various exclusions, 
that we address ourselves in rejecting the claim that the Act is unconsti
tutionally vague and overbroad," 41:1 U.S. at 575, 93 S.Ct. at 2895, 37 
L.Ed.2d at 814. 

But S.F. 466 has on similar laundry list of exceptions and no regu
lations have been promulgated under the bill that might further define 
its scope. In addition, in considering the vagueness question, the Court 
noted that it was also important that the Commission had established 
"a procedure by which an employee in doubt about the validity of a 
proposed course of conduct may seek and obtain advice from the Com
mission and thereby remove any doubt there may be as to the meaning 
of the law, at least insofar as the Commission itself is concerned." 413 
U.S. at 580, 93 S.Ct. at 2897-98, 37 L.Ed.2d at 817. No such procedure 
is present in S.F. 466. 

Broadrick v. Oklahoma, 413 U.S. 601, 93 S.Ct. 2908, 37 L.Ed.2d 830 
(1973), a companion case with Letta Carriers, is arguably somewhat less 
demanding with respect to required statutory precision. In this case, 
the Court refused to enjoin application of Oklahoma's "Little Hatch 
Act" as applied against state employees to work in a political campaign, 
who solicited financial contributions from co-workers, and who dis
tributed .campaign posters in bulk. The applicable section of the state 
statute declared: 

[7] No employee in the classified service shall be a member of any 
national, state or local committee of a political party, or an officer ot· 
member of a committee of a partisan political club, or a candidate for 
nomination or election to any paid public office, or shall take part in the 
management or affairs of any politieal party or in any political cam
paign, except to exercise his right as a eitizen privately to express his 
opinion and to cast his vote. 

The Court, quoting from Letter Ca n·ias, noted that "although the prohi
bitions may not satisfy those intent on finding fault at any cost, they 
are set out in terms that the ordinary person exercising ordinary common 
sense can understand and comply with, without sacrifice to the public 
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interest." 413 U.S. at 608, 93 S.Ct. 2914, 37 L.Ed.2d at 837. But the 
Court also, in a footnote to this quotation, observed: 

It is significant in this respect to note that §81~ does not create a 
regulatory maze where those uncertain may be hopelessly lost (citation 
omitted). Rather, the State Personnel Board is available to rule in 
advance on the permissibility of particular conduct under the explicit 
standards set out in and under §818. 

Obviously, §818 ( 7) of the Oklahoma Little Hatch Act is at least some
what more explicit than S.F. 466. The1·e is no question under §818 (7), 
for instance, that becoming a member of a partisan committee or club is 
proscribed, or being a candidate for public office, or taking part in the 
management of a political campaign is proscribed. To this extent, the 
Oklahoma statute is less vague than S.F. 46!i. However, §818(7) does 
prohibit employees in the classified service from taking part "in the ... 
affairs of any political party or in any political campaign." This section 
of the statute seems no more preeise than similar provisions of S.F. 466. 
But, as noted above, an advance ruling could be obtained from the state 
agency responsible for the statute's enforcement under §818(7); S.F. 
466 has no similar provision. 

Because of the lack of more detailed exceptions and regulations and 
1111 nlo>'l•ll•·•· of a oh·•·lalatory HH'o'ii!IHi'""· "'' ho·lio·,.,. that if Kl•'. ·llili wt•n• 
1'11111'11·•1 into law a~ l"···~•·ntly 1\'ritl•·n. it """1'1 not Ill' •·on~lilllliunctll)' 
ll(l(llit•d IIJ.:'IIill>'l a~St'~~III'S Wifo l'llg'ag·l'd in I'OIII(Ial'af ivl'ly limifl•d polilit•UJ 
lll'tivity hl'I'IIUSl' of its Vllg'Ul'IIL'~O<. \\'hilt' II ollll' JII'OI'l'SS atlllt'li 1111 ellflll'l'('
lllellt uf the hill's prost·riptions would he unsut•t•cssful where "hard l'lll't' 
l'onduct" like that in /lrotrtf,·it·k is involved (l'ondul't whkh, regardless 
of how the other boundaries of the statute are established, is clearly 
proseribed), the statute do2s not appear to he sufficiently precise to 
allow criminal prosecution for lesser politieal involvement, such as par
ticipation in a partisan political caucus. The statute could be rescued 
from potential due process limitations, however, by more explicit delinea
tiou of the proscribed activity (sec, i.e., the Appendix to Letter Carriers, 
.ua U.S. 581-!Hi, !l3 S.Ct. 2898-2!l05, 87 L.Ed.2d 818-2<i) and by estab
lishing a mechanism for advatlce declaratory rulings by a bureaucracy 
t·esponsible fot· statutm·y enforeement. 

II. Financial Contrihutions. 

Senate File 466 also prohibits financial •·ontributions by assessors and 
their deputies to any candidates for political offic~ and to auy political 
campaign or committe·e. This sweeping provision would prevent a deputy 
assessor from contributing to a candidate for national as well as local 
office. It would also apparently prevent an assessor from contributing 
to committees supporting various referenda or bond issues. 

In 811ckley 1'. ·Va/eo, the Supreme Court has recognized that contribu
tion limitations "operate in an area of the most fundamental First 
Amendment activities, 424 U.S. 1, 14, 96 S.Ct. 612, 632, 46 L.Ed.2d 659, 
685 (1976). The Court explained in lJ11cklcy that the primary First 
Amendment problem with contribution limitations is their restriction of 
one aspect of the contributor's freedom of political association. The 
Court noted that its decisions involving as~odational freedoms "establish 
that the right of assol'iation is a hasil' ('Onstitutional ft·e••dom." However, 
the Court observed that "even a 'sig-nifil'ant intel'fet·ent'e' with pmtected 
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rights of politinll assm·iation" may J,p sustaim•d if the statt• demonstrates 
"a suffidt•nlly inqHirtant inten·st and l'nlployt•t• nlt•ans doscly clmwn to 
avoid llllllCl'l'ssary aJ.ridg-nll'nt of assoeiational frt··edoms." ....,,.,. 1~4 \J.S. 
at ~fi. !Hi S.Ct. at li:IH, lti L.I•:cl.~d at li!l I. 

In /lt~cldcy, the Court noted that the l'ampaign contribution limitations 
were justified because the regulations only affected large contributions 
where the actuality and potential for corruption have been clearly iden
tified, 424 U.S. 28, 96 S.Ct. 39, 46 L.Ed.2d u93. But the Court also 
tontrasted limitations on the amount of financial contributions with 
prohibitions on contributions altogether: 

The quantity of communication by the contributor does not increas·e 
perceptibly with the size of his contribution, since expression rests solely 
on the undifferentiated, symbolic art of contributing. At most, the size 
of the contribution provides a very rough index of the intensity of the 
contributor's support for the candidate. A limitation on the amount of 
money a person may give to a candidate or campaign organization thus 
involves little restraint on his political communication, for it permits the 
symbolic expression of support evidenced by a contribution but does not 
in any way infringe th~ contributor's freedom to discuss candidates and 
issues. 

424 U.S. 21, 96 S.Ct. u35-36, 4(i L.Ed.2d u89. 

We think the above-quoted passage sug·gests the Supreme Court would 
be very reluctant to sustain a total ban on any financial contributions 
because of the qualitative symbolism inherent in offering financial sup
port to a candidate or ballot bsue. 

A. Nonpartisan Political Contributions. 

In a pn• /,,.,,.,. c·,,.,.;,.,.,, and t:ncldt•JI ('liSl', 11/am·n.•tl 1'. 1'uJ'I, :141 Jt', 
Supp. !i74 (li.IU. 1!17~), a pol in• officer run for puhlk uffke without 
resigning in violation of a city charter provision forbidding city em
ployees from running for publil' office and prohibiting "any contributions 
to the campaign funds of any political organization or candidate for 
offi~." In analyzing this provision, the Court noted: 

In addition to its other faults, the section does not limit itself to 
partisan political activity ... While it may be permissible to restrict 
political activities such as using official authority for partisan political 
purposes, political coercion of subordinates, or noncomplian~ with the 
merit system in promotion, the shotgun approach taken here, is imper
missible. 

Jd. at 582. 

A similar approach to Mancuso was taken in Gray v. City of Toledo, 
323 F.Supp. 1281 (N.D. Ohio 1971). In that case, the Court held uncon
stitutional a city charter provision which prohibited "soliciting or receiv
ing any assessment, subscription, or contribution for any political party 
or purpose." The Court noted: 

The phrase 'political purpose,' which is presented in the disjunctive, is 
not limited to l'Onduct re~anling partisan officers and-;ssues but relates 
equally to all candidates and questions, whether or not they are identifi
able with a political party (citations omitted). The latter activity, of 
<'ourse, is protected speech. Its hearing upon the effirien<'Y and integrity 
of the p'ublic service is dubious at best and is violative of plaintiffs' 
first and fourteenth amendment rights. 
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/d. at 1287. 

Se1• also, Lecci v. Cnhu, ;{(iO F.Supp. 75!l (E.D.. N.Y. 1973), vacated 011 

other grounds, 493 F.2d 826 (2d Cir. 1974) (proscription of nonpartisan 
activity by police officers held unconstitutional abridgment of First 
Amendment), Alderman v. Philadelphia Housing Authol"ity, 496 F.2d 
164, cert. denied 419 U.S. 844 (1974) (3rd Cir. 1974), Magill v. Lynch, 
400 F.Supp. 84 ( D.R.I. 1975), 560 F.2d 22 (1st Cir. 1977). 

In addition to this authority, it is difficult to see how a contribution 
by an assessor or deputy assessor to a nonpartisan committee-for exam
ple, those supporting or opposing the Iowa Equal Rights Amendment
could impair the efficiency or integrity of the property tax system. And, 
as mentioned above, nonpartisan candidate elections generally do not 
spawn the abuses to which Hatch Act style legislation is addressed. Given 
the leery approach in lJucl.-lcy, we think it highly likely that an Iowa 
court would find S.F. 466 unconstitutional to the extent it prohibits 
contributions for nonpartisan puq>oses. 

B. Partisan Contributions. 

Senate File 466 proscribes financial contributions by assessors and 
deputy assessors in support of any candidate for public office. The 
proscription on its face applies to all candidates for local, state, or 
federal office. 

We think it clear that a statute prohibiting an assessor from soliciting 
a political contribution from a property taxpayer would pass constitu
tional muster. E:r parte Curtiss, 106 U.S. 371, 1 S.Ct. 381, 27 L.Ed. 232 
(1883). The state may, if it cnooses, enact such a statute to insure that 
assessors do not use their public position to subtly tease or brutally 
coerce contributions from otherwise unwilling taxpayers. In this con
text, the government interest in limiting the political activities of local 
assessors is plainly sufficiently compelling to override the First Amend
ment interests in associations that are affected by the regulation. 

But S.F. 466 is much broader. It prohibits assessors and their deputies, 
II~> citizens, frum making- voluntary. un,.:olicited political contributions 
to candidates of their choic:.?. The statute is not limited to on the job 
activity or off the job actions where the actor expressly or impliedly 
invokes his governmental authority in an improper 1l1anner. 

We have discovererl no case upholding such a sweeping proscription 
of voluntary financial contributions to partisan candidates. One case, 
Schilleu l'arl• Colonial h111, luc., v. LJcry, 349 N.E.2d 61, 63 Ill.2d 499 
(1976), does uphold a similar restriction which was applicable to holders 
of liquor licenses, but even if this case is good law-which is doubtful, 
see, Ada111s v. Sutton, 212 Co.2d 1 (Fla. 1968)-the factual context is 
clearly distinguishable. In the case of liquor licensees, contributors seek 
to expand or maintain a scarce govemment benefit-authorization to sell 
popular intoxicating spirits. Licensees therefore have a peculiar tangible 
interest which they may corruptly seek to promote by making financial 
contributions to political candidates. Local assessors, however, have no 
similar interest that might distinguish themselves from governmental 
employees generally. Since assessors do not have a special interest 
in influencing the political system, we do not believe the state has a 
sufficient interest in preserving the system from overreaching assessors 
to sustain S.F. 466 from First Amendment attack. 
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It could also be argued that the purpose of the statute is not to prevent 
assessors from obtaining corrupt influence, but to protect them from 
being coerced by a local political hoss into giving involuntary campaign 
contributions as the· price for continued employment. It should be noted, 
however, that the Code generally provides that assessors and their 
deputies must first qualify hy examination, St't', *441.5, The Code, 1979, 
and that after appointment they may not he fired preemptorily by their 
superiors, but are entitled to notic·e and hearing at which misconduct, 
nonfeasance, malfeasance, or misfeasance in office must be shown, set•, 
§441.9, The Code, 1979. Thus, alternative means ·:?xist to protect assessors 
from extortive political influence. Moreover, if these merit-orienU!d 
personnel practices are de·emerl to provide insufficient protection to 
assessors, a narrowly crafted statute which prohibits any person from 
.~olicitiug a l'Ontrihution from an assessor would provide additional insur
ance against undue political influenee. (;iven the presence and avail
ability of these less dra~tic alternatives, we hl'lieve Iowa courts would 
strike down S.F. 4!iti on First Amendment grounds even if its purpose 
was to protect assessors from improper external political pressure. 

III. Summary. 

In our view. S.F. 466 is constitutionally deficient in several respects. 
First, its restriction on nonpartisan political activity too deeply intrudes 
on established First Amendment rights of assessors and their deputies 
without the presence of a sufficiently weighty governmental interest. 
To the extent S.F. 466 prohibits particisan political activity, it would 
probably be found unconstitutionally vague in cases where the alleged 
conduct is not clearly within the obvious scope of the statute. Second, 
the restrictions on voluntary financial contributions by assessors and 
their deputies do not appear to be necessary in order to protect a 
compelling governmental interest. Given the existence of alternative 
avenues to protect against conuption or undue influence, the limitations 
on voluntary financial contributions are an unconstitutional invasion of 
the First Amendment rights of county assessors and their deputies. 

November 2, 1979 

AGRICULTURE: CONSTITUTIONAL LAW: Nonresident Aliens Re
stricted From Acquiring Agricultural Land: H.F. 148 (1979 Session, 
68th G.A., ch. 133), Chapter 567, 1979 Code of Iowa, Art. 1, §22; Art. 
1, §6; Art. III, §1, Iowa Constitution; 5th and 14th Amendments, 
United States Constitution; Immigration and Nationality Act, 8 U.S.C. 
§1101, et seq. Act preventing nonresident aliens, foreign businesses 
and foreign governments from acquiring interests in agricultural land 
except if by devise or descent or if less than 320 acres to be converted 
to a nonfarm use within five years is constitutional under both the 
Iowa and United States Constitutions. The Act represents a proper use 
of the state's police power to define and control property rights and 
to protect an owner-controlled agricultural political community. The 
Act does not violate Art. 1, §22 of the Iowa Constitution which protects 
the rights of resident aliens to buy property or improperly delegate 
Iowa legislative powe1· to Congress. If equal protection applies, the 
statt• eould satisfy thl• applicable rational basis test. Procedures for 
l'Rl"ht>at and divl•stitun• do not violate dUl' process. Thl• Act is not an 
impropt>r intrusion into tlH' fon•ign relations power of the federal 
governnwnt and is not pn•-t•mptl•d by l'Xisting ft•deral law. ~xisting 
treaty oblig·atioHs may ovl·nide I he Al'l if tlw purchase of a~rJcultural 
land is allowed; if not, tht• Al'l l'ontrols. The Act does not 1m properly 
interfere with foreign eolllllll'r<'l'. (Miller and Hamilton to Sen. Murray, 
11-2-79) #79-11-1 
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Mr. Johu S. Murray, Stat,. S<'11ator: You have asked for an opm10n 
of the Attorney General conceming the constitutionality of H.F. 148, 
1979 Session, 68th G.A., Ch. 133, [hereinafter H.F. 148] which makes a 
number of changes in the Iowa law relative to the rights of nonresident 
aliens to acquire, hold, and transfer agricultural land in this state. 
Specifically, you asked for an opinion on two issues: 

1. Does H.F. 148 violate the provisions of the Iowa Constitution, in 
particular Article 1, §22, which provides that "[f]oreigners who are or 
may hereafter become residents of this state, shall enjoy the same rights 
in respect to the possession, enjoyment and descent of property, as native 
born citizens"~ 

2. Does H.F. 148 violate the provisions of the United States Constitu
tion, in particular, Amendment XIV, ~1 or other provisions of federal 
law~ 

Th<' nnhll'<' of the fJUP~tions and tlw numh<'l' and extent of the issues 
involved in this matter di!'talL' that the analysis of your request he 
somewhat leng-thy. This lt•g·islal ion tou!'hes on a g-reat tllllnht•t· of signi
fieant eonstitutional issues in!'!uding t•qual proteetion, pn•·emption, federal 
suprt•nu1ey in foreign n·lations, <ill<' pro!'ess, and the treaty powet·. In 
addition, the operation of the statute is <:omplex and it will take some 
space to explain and outline its functioning. 

The development and discussion of each of the constitutional issues 
raised by H.F. 148 under both the federal and state constitutions is set 
forth below. For clarity, however, we should at the outset advise that it 
is the opinion of the Attomey General that H.F. 148 as it now reads 
is constitutional and should withstand challenge in the courts. While 
there are no simple answers to the issues presented it is our opinion 
that such legislation is a valid exercise of the state's power to define 
and control the ownership of real property and to protect and promote 
an owner-controlled, agricultural-based political community. 

I. THE LEGISLATION AND ITS OPERATION 
House File 148, which becomes effective January 1, 1980, is a bill 

principally aimed at limiting nonresident aliens' ability to purchase ot· 
acquire agricultural land in the State of Iowa. The law was passed 
unanimously by both houses of the Iowa Legislature and sent to the 
Governor, who signed it into law on June 10, 1979. 

When the Act becomes effective January 1, 1980 it will repeal Chapter 
567 of The Code, which contains a number of previously enacted restric
tions, some dating back to 1885, dealing with the ownership of land in the 
state by nonresident aliens. The provisions of Ch. 567 include: 

1. A general restriction on nonresident aliens, corporations incorpor
ated under the laws of a foreign country, and corporations organized in 
this country one-half of the stock of which is owned or controlled by 
nonresident aliens from owning land in the state, except as otherwise 
provided. 

2. A provision authorizing nonresident aliens to acquire or hold title 
to up to' 640 acres outside the corporate limits of a city, and unlimited 
holdings inside city limits. 

3. Provisions relating to inheritance by aliens. 

4. Rules for the escheat of real estate held or acquired in violation of 
the Code. 
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5. Annual reporting requirements for nonresident aliens owning or 
leasing agricultural land or engag-ed in farming outside the corporate 
limits of any city. 

!i. Detailed definitions of "nonresident alien" and "beneficial owner
ship". 

The enactment of H.F. 148 altered the law of this state as applied to 
nonresident aliens in several respect~. The major points of the new law 
are the following: 

1. It is unlawful for a nonresident alien, foreign business or foreign 
government, as defined, to purchas·e or otherwise acquire agricultural 
land, except that they may acquire up to 320 acres for conversion to a 
nonfarm use within five years. 

2. Land acquired prior to the effe<"tive date of the law is exempted, 
but these landholders may not obtain any additional land. 

3. Divestiture within two y·ears may be required if a landholders' 
status changes to that of a nonresident alien or foreign business and, 
in limited circumstances, if the land was obtained between July 1, 1979 
and January 1, 1980 and is being inherited by another nonresident alien. 

4. Nonresident aliens are defined by refPl·Pnc<> to federal laws dealing 
with immigration. 

5. All owners or purchasers of land :,;ubject to the Act must file a 
one-time registration with the Secretary of State within either sixty days 
of the purchase of the land or of the effective date of the Act, whichever 
is later. 

6. Parties purchasing land for conversion to a nonfarm use must file 
annual reports with the Secretary of State on the status of the change in 
use. 

7. Penalties are provided for failure to register or report and escheat 
is provided for violations of the restrictions on acquiring or converting 
farm land. 

Since the changes made hy H. F. 14R are very significant, it is impor
tant to considet· several sections of the new law in greater detail. The 
major provision of the law is set forth in §3 which provides: 

ALIEN RIGHTS. A nonresident alien, foreign business or foreign 
government may acquire, by grant, purchase, devise or descent, real 
property, except agricultural land or any interest in agricultural land in 
this state, and may own, hold, devise or alienate the real property, and 
shall incur the l'\ame duties and liabilities in relation thereto as a citizen 
of the United States. 

This section sets forth the g-t•m•ral han on IHmresident aliens purchas
in~r ot· otherwise nl·quit·ing- 1111 intl'l"est in ng-rieulturul land in the state. 
It does, howpver, allow the~·:! individuals to oht.nin interests in all othet· 
types of real Jlroperty. Sim·e the al·quisition of a leasehold interest in 
land results in the acquisition of an interest in land, H.F. 148 would 
apply to leases of agricultural land as well as outright purchases ot· 
other forms of conveyances. See §558.1, The Code 1979. See also Burley, 
Real Prope1·ty, §45, p. 116 ( 1965). 
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Section 2 of the Act contains the definitions which establish who is 
subject to the Act. A "nonresident alien" is defined as: 

an individual who is not a citizen of the United States and who has not 
been classified as a permanent resident alien by the United States immi
gration and naturalization service. 

A "foreign business" is defined as: 

a corporation incorporated under the laws of a foreign country, or a 
business entity whether or not incorporated, in which a majority interest 
is owned directly or indirectly by nonresident aliens. Legal entities, 
including but not limited to trusts, holding companies, multiple corpora
tions and other business arrangements, do not affect the determination of 
ownership or control of a foreig-n husines~. 

A "foreign government" i~ defined as: 

a government other· than the government of tlw United States, its state~. 
territorieR, or· possession~. 

Section 4 of the A1·t sets forth other r·estrietion~ on nonresident alien 
agricultural land holdings, hut also contains the major exception to the 
Act. The section reads: 

RESTRICTION ON AGRICULTURAL LAND HOLDINGS. 

1. A nonresident alien, foreign business or foreign government, or an 
agent, trustee or fiduciary thereof, shall not purchase or otherwise 
acquire agricultural land in this state. A nonresident alien, foreign 
business or foreign government, or an agent, trustee or fiduciary thereof, 
which owns or holds agricultural land in this state on the effective date 
of this Act may continue to own or hold the land, but shall not purchase 
or otherwise acquire additional agricultural land in this state. 

2. A person who acquires agricultural land in violation of this Act 
or who fails to convert the land to the purpose other than farming within 
five years as provided for in this Act, remains in violation of this Act 
for as long as the person holds an interest in the land. 

3. The restriction set forth in subsection one ( 1) of this' section does 
not apply to agricultural land acquired by devise or· descent nor shall it 
apply to an interest in agricultural land, not to exceed three hundred 
twenty acres, acquired by a nonresident alien, foreign business or foreign 
government, or an agent, trustee or fiduciary thereof for an immediate 
or pending use other than farming. However, a nonresident alien, foreign 
business or foreign government, or an agent, trustee or fiduciary thereof, 
who lawfully owns over three hundred twenty acres on the effective date 
of this Act, may continue to own or hold the land, but shall not purchase 
or otherwise acquire additional agricultural land in this state except by 
devise or descent from a nonresident alien. Pending the development of 
the agricultural land for another purpose other than farming, the land 
shall not be used for farming except under lease to an individual, trust, 
corporation, partnership or other business entity not subject to the 
n•slrid.ion on lht• iru·n•ast• in ag-ri,·nll.nral land holdings inrpnscd hy 
Sl'l'l.ion ont• hundred spventy-lwo C point four (172C.4) of the Coclc. 

4. A nonresident alien, foreign husim•:;:; or foreign government, m· an 
agent, trustee or fiduciary thereof shall not transfer title to or interest 
in agricultural Janel to a nonr·esident alien, foreign business o1· foreign 
government, or an agent, trustee or fiduciary thereof except by devise 
or descent. 

Section 4 provides that a nonresident alien, foreign business or foreign 
government shall not purchase or otherwise acquire agricultural land in 
the state. Those who already own or hold more than 320 acres of 
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agricultural land on the ·effective date of the Act may continue to do so, 
but may not acquire or purchase additional agricultural land. 

The major exception to the restrictions in H.F. 148 is found in sub
section 3 of Section 4, which provides that the restriction in subsection 1 
of Section 4 does not apply to agricultural land which is acquired by 
devise or descent, or to an interest in agricultural land not to exceed three 
hundred twenty acres if acquired for an immediate or pending use 
other than farming. Thus, under this provision a nonresident alien, 
foreign business, or foreign government can acquire agricultural land, 
but the land has to be converted to a nonfarm use within five years. 
Pending the development of the land to a nonfarm use, it can only be 
fanned under lease to an individual, trust, corporation, partnership or 
other business entity that is not subject to the restriction on the increase 
in agricultural land holdings that is impos·ed by §172C.4, The Code 1979.' 
It is a violation of the Act to fail to convert the land to a nonfarm use 
within five years. 

In addition to the restriction in section 4, sections G and 7 provide for 
divestiture of land in limited circumstances. These provisions are dis
cussed in detail later. The statute also establishes a one-time registration 
system for alien land holdings and requires annual reports from those 
availing themselves of the exception for conversion to a nonfarm use in 
five years. The Act also contains sev·eral other provisions meant to en
hance its enforceability. For instance, Section 10 provides for an escheat 
procedure whereby the Secretary of State and the Attorney General 
working together in the District Court may have land that was acquired 
or retained in violation of the Act escheated to the state. If this occurs 
the real estate is to be sold in the manner provided for the foreclosure 
of real estate mortgages on defavlt. The proceeds are to be used to pay 
court costs and to pay the person from whom the property was escheated. 
However, the person cannot l;e paid an amount exceeding the actual cost 
of the property. Any proceeds that remain after this payment are then 
to be placed in the general fund of th.e county. Section 12 of H.F. 148 
provides that any nonresident alien, foreign business, or foreign govern
ment who fails in rev.i~t~r as required hy Section 8 or fails to file a 
report as required J,y Seeti<lll ~l i" puni,;lmhle hy a fine of not more than 
$2,000. 

That, in essem·t•, is H.F. J.lH. lu coucepl, it is similar to statutes passed 
hy several other millwesteru states in the last two years. All of the 
statutes have the same basic purpose, i.e., to provide some protection 
for the family farm system from the pressures of foreign investors. See 
r.g. Minn. Stat Ann §500.221 ( Supp. 78), Mo. Rev. Stat. §452.560. House 
file 148 plainly reflects legislative concern about the effects of non
resident alien ownership of farm land. The state has enacted various 
reporting requirements designed to provide accurate information on the 
extent of alien land holding;~. s .. , .. Chs. 51i7 and 17::!C. The Cotle 1979. 
In the judgment nf the legislature 11.1<'. 14H was necessat·y to further 
addt·ess the problem of nonresident alit•n ownet·ship of farm land. The 
legislature's del'ision must carry 11 g"reat deal of weight in the analysis 

' The use of the word "lease" would appear to require that nonresident 
aliens enter into farm leases for their property, rather than using 
custom operators to provide the necessary tillage operations. 
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of the constitutionality of 11.1<'. 14M. Section 4.4(1), The Code 1979, 
provides that hy enacting u statute, it is presumed that "compliance with 
the Constitutions of the statt• Ill HI of the United States is intended." The 
Iowa Supreme Court recently reaffirmed the strength of this presump
tion in Woodbury Couufy Soil ColiHI'rl'ufiou District v. Ortner, 279 N.W. 
2d 276, 277 (Iowa 1979). The Court said, "[i]n considering the constitu
tionality of legislative enactments, we accord them every presumption of 
validity and find them unconstitutional only upon a showing that they 
clearly infringe on constitutional rights and only if every reasonable 
basis for support is negated." See also, B1·yon v. City of Des Moines, 261 
N.W.2d 685, 687-88 (Iowa 1978) and the cases cited therein. 

II. ISSUES CONSIDERED 

The analysis of H.F. 148 encompasses many significant questions of 
constitutional doctrine. While it is not realistic to presume that this 
opinion can resolve every nuance of each possible constitutional question, 
the most significant questions raised by H.F. 148 are addressed. The 
constitutional issues discussed herein include: 

1. Does the 1·estriction on land holdings hy nonresident aliens violate 
Art. 1, §22, of the Iowa Constitution'? 

2. Does the reliance on federal law to define "nonresident alien" 
constitute an unlawful delegation of Iowa legislative power? 

3. Does the classification created by H.F. 148 violate the equal 
protection clause of either the 14th Amendment of the United States 
Constitution or Art. 1, §6, of the Iowa Constitution? 

4. Do the restrictions of H.F. 148 violate the due process clauses of 
either the 5th and 14th Amendments of the United States Constitution 
or Art. III, §1, of the Iowa Constitution? 

5. Is H.F. 148 an improper intrusion by the State of Iowa upon the 
foreign relations power of the federal government? 

6. Is H.F. 148 limited by treaty obligations made between the United 
States and other nation-states? 

7. Is H.F. 148 preempted by existing federal law thus making it an 
improper subject for state legislation? 

8. Is H.F. 148 an infringement on the federal power to regulate 
commerce with foreign nations'? 

In order to address tlw ,;pet·ifit· stntt• and f'edel'lll eonstitutional ques
tions t'OIIl'l'l'lling li.F. 148, it is important to fi1·st elarify exactly what 
elassifieation is made hy tlw statute. While H.F. 148 plal'es limits on the 
ability of a nonresident alien to own agrinlltural land, the classification 
is not one of simply distinguishing between all aliens and U.S. citizens. 
S1,1ch an alienage classification would entail the type of discrimination 
against lawful-resident aliens that the U.S. Supreme Court has found to 
be subject to the increased level of scrutiny under equal protection analy
sis which one commentator has described as "strict in theory and fatal 
in fact". 

Instead, the Iowa law distinguishes between citizens and aliens classi
fied as "permanent resident aliens" by the Immigration and Naturaliza-
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tion Service on the one hand, and nonresident aliens on the other hand. 
By using this definition, tlw Iowa law attempts to distinguish l>etween 
U.S. dtizt•ns and n•sident aliens who arc al'tually in the United States 
with an intention of remaininl! here on a permanent basis, and those 
aliens who are nomesidents. Thus, the dassification is made within the 
class of aliens based on nonresidency in the United States. 

One concern with the Iowa definition of nonresident aliens though is 
that by using federal law to define nonresident alien there are, in effect, 
two types of nonresid·ent aliens. This is true because under the Immigra
tion and Nationality Act of 1952, 8 U.S.C. §1101, et seq., the process of 
being classified as a permanent resident alien is equivalent to that of 
being classified as an immigrant. Section 1101 (a) (20) provides that the 
term "lawfully admitted for permanent residence" means the status of 
having been lawfully accorded the privilege of residing permanently in 
the United States as an immigrant in accordance with the immigration 
laws, such status not having changed. Section 1101 (a) (15) defines "im
migrant" to mean "every alien except an alien who is within one of the 
following classes of nonimmigrant aliens."' 

Section 1184 (b) provides that " [ e] very alien shall be presumed to be 
an immigrant until he ·~stablishes to the satisfaction of the consular 
officer ... that he is entitled to nonimmigrant status under 8 U.S.C. 
§1101(a)(15) of this title". Due to the distinction made by the federal 

law the Iowa defi'nition of "nonresident alien" creates a classification 
containing two types of nonresident aliens, the first being those aliens 
who reside in foreign countries and are not pres·ent in the United States, 
and the second being· those aliens who may be present in the United 
States but who are of "nonimmigrant" status. The significance of this 
classification is not immediately dear, hut it poses questions under both 
Article 1, §22, of the Iowa Constitution and under the equal protection 
clause of the Federal and Iowa Constitutions. 

III. IOWA CONSTITUTIONAL PROTECTION FOR 
RESIDENT ALIENS 

The first question you pose concems wh-ether the H.F. 148 restrictions 
on the power of "nonresident aliens" to hold agricultural land violate 
Art. 1, §22, of the Iowa Constitution. Article 1, §22, provides that: 

Foreigners who are or may hereafter become residents of this state, 
shall enjoy the same rights in respect to the possession, enjoyment and 
d·escent of property, as native horn c·itizens. 

This provision was adopted in Lhe fin;t luwa Constitution during a titue 
when waves of foreigner~ were immigrating to Iowa to settle the land 
and to farm in the state. It was designed to ease the common law 
restrictions which had traditionally baned aliens from acquiring inter
ests in property, either by purchase, de,;cent, or devise. Stemple v. Henu
iughoHser, 3 Greene 408 (Iowa 1852). 

' That section defines twelve classes of nonimmigrant aliens which, 
including subclasses, describes seventeen types of nonimmigrants. These 
classes include such groups of aliens as temporary visitors, foreign 
students h·ere on student visas, and diplomats, their employees and 
families. See 8 U.S.C. §1101(a) 15(A)-(L). 
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But, the Iowa Suprellll' Court in SfciiiJllc construed the effect of Art. 
1, ~22, nanowly, ~aying-: 

Here is a material change in favor of the foreigner. It being a part of the 
wise policy of our gov·2rnment to encourage the immigration and settle
ment of foreigners; to place them as nearly as possible upon an equal 
footing with native born citizens, to secure to them the possession and 
inheritance of 1·eal property, this wholesome provision was engrafted 
Into the fundamental law of the ~tate. But it will he ohset·ved that this 
applies only to rcsidc11f foreigners, and those who may become rcsulent 
... so far as uutl-l'esidellf alicus are concerned, while they remain such, 
the common law is unchanged. If they become residents of Iowa, they 
then enjoy the same rights of property as native born citizens". [empha
sis in the original] 3 Greene at 410-411. 

The basic holding of Stemplt• still stands as the definitive Iowa decision 
interpreting the meaning of Art. 1, §22, of the Constitution. Note, "Prop
erty Rights of Aliens Under Iowa and Federal Law", 47 Iowa L.Rev. 105, 
106 n. 9 (1961). The rule is that Art. 1, §22, protects only aliens who are 
actually resident in the state. 

While the term resident is not expressly defined in either Art. 1, §22, 
or Stemple the term appears to mean being physically present with a 
good faith intention to make a permanent home in the state. The Iowa 
Court has recognized that "resident" is an elastic word with varied 
statutory meaning depending on the context of the statute in which it is 
used and the purpose and object to be attained. Pittsburg-Des Moines 
Steel Co. t'. Clive, 249 Iowa 346, 91 N.W.2d 602 (Iowa 1958). One can 
infer from the date of passage that Art. 1, §22, was intended to benefit 
foreigners who came to the state to settle permanently, to aid them in 
their ability to acquire property. The provision was not intended to allow 
nonresident foreigners to purchase land in Iowa. The common Jaw barred 
this and the constitutional provision did not explicitly remove this re
straint. 

For this reason Art. 1, §22, offers no solace to nonresident aliens Jiving 
abroad who are prevented by H.F. 148 from purchasing Iowa farm land. 
The question then is whether Art. 1, §22, offers some protection to those 
nonimmigrant aliens who may be present in the state but who are under 
the restraint of H.F. 148. 

Since Art. 1, §22, was intended to aid only those foreigners who moved 
to Iowa to take up permanent residence, it is reasonable that the pro
vision was not intended to protect those foreigners who may be present 
in the state temporarily as nonimmigrant visitors. In the context of 
Art. 1, §22, the term "resident" is a form of bona fide residence require
ment, whereby the state attempts to determine if a foreigner is a resident 
of the state, in contrast to a durational residence requirement which 
considers whether a party has bee11 a resident. This decision is usually 
based on a measure of subjective attachment to a community. For the 
most part, bona fide resideucy is determined by a party's intentions. 
As H.F. 148 relates to Art. 1, §22, the legislature was considering non
resident aliens' subjective attachments to the community. By enacting a 
statute to prevent this form of absentee ownership of agricultural land, 
the legislature tried to identify those individuals who have a basic sub
jective permanent relationship to the community. For this reason the 
legislature decided to allow immigrants to own farm land but not non
immi&'rants. Nonimmi~r1·ants do not have the same subjective intention to 
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permanently remain in the community as do those classified as perma
nent resident aliens. Therefore, to say that nonimmigrants are residents 
for the purpose of Art. 1, §22, would violate the basic intent of the pro
vision and extend its protection beyond its natural dimension. 

We recently issued an opinion supporting a classification that dis
tinguished between individuals based on their subjective attachment to 
the community. In Op. Att'y. Gen. #79-6-12 (Appel to Murray) the 
question was whether a nonresident alien student is a resident for the 
purpose of receiving free medical care. The Attorney General stated that 
aliens present in Iowa on student visas are not entitled to free medical 
care under Ch. 255, The Code 1979, citing 1930 Op. Att'y Gen. 154 which 
said: 

"ll•gal rmddt•llt of Iowa" ... ill our opillion ~hould he defined as a l't!!li
dcll<'e in the l'otlllty with llw ~ood faith inkntion of makin~ a home iu 
saitl county coupl·cd with the physkal fal't~ ~lwwin~ sm·h intention. That 
is, the rl:'sidcnl·~ must not he for a ll•mpomry purpose only hut must be 
with present ~ood faith intention of maldn~ it a home without any 
present intention of nmwving thercft·om. 

In the foreign student situation the applicable United States immigra
tion laws require that a student admitted to this country be "an alien 
having a residence in a foreign country which he has no intention of 
abandoning", 8 U.S.C. §1101(a)(15)(j), and that he return to his 
country for a period of two years before being eligible to apply for 
permanent residence in the U.S. For this reason, we felt that foreign 
students were disabled from being treated as "legal residents" of the 
State of Iowa for the purpose of Ch. 255, because while "legal resident" 
is interpreted as requiring an intention to remain, a student visa is 
inherently temporary. 

The situation with free medical treatment to legal residents under Ch. 
255 is analogous to granting rights to buy property to "resident" foreign
ers in that one aspect of "residency" is the permanency of the relation
ship. In each case, the purpose is forwarded by requiring an aspect of 
permanency in the relationship between the person and the state. 

The definition "nonresident alien" in H.F. 148, restricts only those 
foreigners who arc nut physically present ill the state, or those non
immigrants who although present in the state are not "residents" for the 
purpose of Art. 1, *22. Therefore it is the opinion of the Attorney General 
that H.F. 148 does not infringe on the rights guaranteed certain resident 
foreignet·s under Art. 1, §22, of the Iowa Constitution. 

IV. DELEGATION OF LEGISLATIVE POWER 

Another question that arises under the Iowa Constitution is whether 
the reliance on the f·ederal definition of "permanent resident alien" to 
define a "nonresident alien" in H.F. 148, is an unconstitutional delegation 
of legislative power. Art. Ill, §1, of the Iowa Constitution provides: 

Departments of government. The powers of the government of Iowa shall 
be divided into three separate departments-the Legislative, the Execu
tive and the Judicial; and no person charg·ed with the exercise of powers 
properly belonging to one of these departments shall exercise any function 
appertaining to either of the others, exc·ept in cases hereinafter expressly 
directed or permitted. 
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The coHceJ·u is that the reliau.:c u11 till' definitio11 of "permanent resi
dent alien" as provided by the Congrel's and set forth at 8 U.S.C. §1101 
(a) (20), may violate the principle of Art. III, §I. The general rule in 
Iowa is that the lep:islativc function may he delegated to another branch 
of gov·erllment u11ly if adt•quate guidelines fur its exercise accompa11y 
the •lelegatiou. Elk H1111 T<'ii'JJ/IOII<' Co. t'. General Telephone Co., 160 
N.W.2d 311, 317 (Iowa 19G8). Sec !Jellemlly, Note, "Safeguards, Stand
ards and Necessity: Permissible Parameters for Legislation Delegation 
in Iowa", 58 Iowa L.Rev. 974 (1973). Although it may appear that H.F. 
148 creates a question of delegation there is a difference between an 
unconstitutional delegation of legislative authority and the mere adoption 
by reference of a definition established by another body, in this case 
Congress. Arguably if the legislature had said that the limit on nonresi
dent alien purchases of land applied to those people who Congress at 
some future date define as nonresident aliens that would be impermissi
ble. An opinion of this office, 1967 Op. Att'y Gen. 169, said that the 
legislature "can not adopt, as guide lines, such standards which do not 
already exist or which may hereafter be promulgated. And, it can not 
even adopt, as the bil1 specifically attempts to do, "subsequent amend
menh" to the Federal Ad itself". s,·c lli Am.Jur.2d Con. Law §246. 

Hut that same opiuion states that "[T)he legislature can adopt hy 
reft•rem'i! the Sel'l'etary's unifonn stan•lanls p1·omulgatcd under the 
l<'ederal law Ill' its own guidelines, if they are in existenee when the bill 
is enat·ted." In this situation, the legil'lature chose, in its good judgment, 
to use the Congressional definition of a "permanent resident alien" to 
determine who is a nonresident alien. It is our opinion that the adoption 
of the Congressional standard as the state standard is not a delegation 
of power, but rather is the selection of an existing standard. 

A strong argument can be made that the legislature acted properly, 
perhaps even by necessity in relying on the Federal law to define non
resident alien. This is true because the U.S. Supreme Court has held that 
matters of immigration and naturalization are reserved solely to the 
Federal government under the supremacy doctrine. A sure way for a 
state to cross the line into unconstitutionality is to attempt to legislate 
in the area if immigration and naturalization. See Hines v. Davidowitz, 
312 U.S. 52, 85 L.Ed. 581, 61 S.Ct. 399 (1941), and discussion infra at 
p. 27. 

The rec.! question concerning the legislature's adoption of federal law 
to aid in defining "nonresident alien" is whether that adoption is specific 
enough to provide a sufficient standard under the delegation doctrine. 
The problem arises from the fact that the legislature did not set forth 
the year or the specific code section on which it relied. Although it can 
easily be detennined that the legislature was referring to 8 U.S.C. §1101 
(a) (2), United States Code, the question is if this is n sufficient stand
ani for delegation purposes. 

The 1967 Attorney General's opmwn cited alluve established that the 
legislature could not prospectively adopt a subsequent amendment to a 
Federal act. For that reason, the definition of "permanent resident alien" 
is frozen in time to the definition that existed when H.F. 148 was passed. 
That definition as noted above, is set forth at §1101 (a) (20) of the 
United States Code. Since the legislature did not refer to a specific 
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definition of "permanent resident alien" that predated H.F. 148 it is 
entirely logical to assume that they were referring to the current defi
nition. This is particularly true since the definition of "permanent resi
dent alien" contained in the U.S. Code has remained unchanged since 
enacted in the Immigration and Nationality Act of 1952. Based on this 
theory, the definition of "permanent resident alien" that was relied on 
by the legislature tan lie seen as being that set forth in 8 U .S.C. §1101 
(a) (20) of the United States Code. It is our opinion that this definition 
is the one intended by the legislature and that it is a sufficient standard 
for delegation purposes. 

V. EQUAL PROTECTION AND RESTRICTIONS ON 
NONRESIDENT ALIENS 

The 14th Amendment of the United States Constitution provides that: 

No state shall ... deny to any person within its jurisdiction the equal 
protection of the laws. 

The Iowa Constitution contains a similar protection in Art. 1, §6, which 
says in pertinent part: 

All laws of a general nature shall have a uniform operation . 

It is well-settled law in this state that Art. 1, §6 of the state constitu
tion places substantially the same limitations on state legislation as does 
the equal protection clause of the 14th Amendment of the Federal Con
stitution. City of Watel'loo v. Selden, 251 N.W.2d 506 (Iowa 1977). There
fot't.', tiM! dil'lt'U~::~ion of tht• t·on~titutionulity of H.F. 141:! as ti concerns 
equal protel'tion will he treated in one section. So, while the analysis 
of equal protection is couched in term!~ of the federal equal protection 
clause, the analysis is applicable to the concerns under the equal protec
tion clause of the Iowa Constitution. 

H.F. 148 contains a classification that distinguishes between 1) citizens 
and resident aliens and 2) nonresident aliens, for the purposes of acquir
ing agricultural land in the state. The main issue presented by the Act 
is whether this classification violates the equal protection clause of the 
14th Amendment and Art. 1, §G. This issue can best be resolved by 
addressing the three sub issues it spawns: 

1. Would "nonresident aliens", as defined by H.F. 148, be entitled 
to invoke the equal protection clause? 

2. If so, would a t·eviewing court apply the same strict scrutiny 
applicable to classifications distinguishing between citizens and resident 
aliens to this classification? 

3. If not, would this classification survive review under a rational 
basis standard? 

The question of whether nonresident aliens are entitled to invoke the 
equal protection clause depends on the meaning given to the phrase 
"within its jurisdiction". There are several varying points of view on 
this matter. 

First, there are a number of courts and commentators that believe 
nonresident aliens ar2 not protected by the equal protection clause. This 
theory stems from a narrow reading of the "within its jurisdiction" 
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provision of the 14th Amendment, which premises that since nonresident 
aliens are not present in the United States and thus not "within" the 
jurisdiction of the state, equal protection does not apply." The Fifth 
Circuit, in DcTencriu 1'. McGowan, 510 Fd.2d 92, 101, cert. denied 423 
U.S. 877 (1975), stated that "it is equally obvious that the Fourteenth 
Amendment, by its own terms, has no application to aliens not within the 
jurisdiction of the United States". In Shames v. State of Nebraska, 323 
F.Supp. 1321, 1333 (D.Ct. Neb. 1971), aflr mem. 408 U.S. 901 (1972) 
the author of the majority opinion, speaking alone said that "this Court 
concludes that the Equal Protection Clause of the Fourteenth Amendment 
of the United States Constitution has no application to the nonresident 
alien plaintiffs appearing in this case". The court reasoned that, "while 
aliens residing within a state ar·e clearly ·entitled to" the equal protection 
of its Jaws, the same is not true of nonresident aliens and a state is not 
constitutionally required to accord the equal protection of its Jaws to this 
latter group of aliens". 

However, there at·e other authorities who arguethat nonresident aliens 
are entitled to some level of equal protection. Several commentators, who 
have been joined by at least one court, believe that the "within its juris
diction" provision of the equal protection clause means more than mere 
physical presence, reasoning that a nonresident alien is in fact subjected 
to th·e state's jurisdiction by the implementation of the prohibition on 
land purchases. Moreover they reason a nonresident alien admitted to the 
United States, perhaps as a tourist, could personally appear in the 
adjudicatory tribunal and thus be subject to the state's jurisdiction. See 
Morrison, "Limitation on Alien Investment in American Real Estate," 
60 Minn. L.Rev. 621, 642 (1976), see also Note, "Property Rights of 
Aliens Under Iowa and Federal Jaw", 47 Iowa L.Rev., 105, 115 (1961). 
Thus, a statute which prohibited a person from buying land while 
present in the state on the basis that he was not a resident of the state 
or the United States would fall within the equal protection clause. Fisch, 
"State Regulation of Alien Land Ownership", 43 Mo. L.R. 407, 414 
( 1978). Under this theory a nonresident alien is entitled to :-~ome level 
of equal protection, that level being dependent on the interest that is 
restl·icted by the state statute. 

At this time, we need not resolve the issue of whether nonresident 
aliens are entitled to equal protection, but if they were not then the 
issue would be moot. Assuming that equal protection would apply to 
those aliens restricted by H.F. 148, the question becomes what test a 
reviewing court would apply. 

As to the test to be used, the Supreme Court has established a con
tinuum of tests, which vary depending on the interest affected and the 
classifieation involved. These tests are: 

1. A low-level rational basis test which is applicable to most legisla
tive enactments. Dandl'idge v. Williams, 397 U.S. 471 25 L.Ed.2d 491, 
90 S.Ct. 1153 (1970). 

"See, Liebman and Levine, "Foreign Investors and Equal Protection", 
27 Mercer L.R. 615 ( 1976), who after discussing the two theories of 
equal protection coverage for nonresident aliens stat that there has been 
little extension of the equal protection clause to nonresident aliens. 
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2. An intermediate rational basis-with-bite test which is applicable 
to certain types of gender-based classifications. Craig v. Boren, 429 U.S. 
190, 50 L.Ed.2d 393, 97 S.Ct. 451 (1976). 

3. The highest level te~t of strict scrutiny, which is applied to classi
fit-ations involvin~r furulamental ri~rhts or suspt•ct classifkations. Set• c.y. 
Graha111 ''· Uil'iwnl.~ou, 40:1 U.S. :wr; ~!I L.J<:d.~d fi:l4, !JI S.Ct. 1848 
(1!171). 

For a classification to he invalid it must fail to pass the level of 
scrutiny that is applied to the interest or class in question. 

Any challenger to H.F. 148 would likely contend that the classification 
is based on alienage and thus is subject to the compelling state interest 
test, i.e., that the classification involves a suspect class and must be 
subject to strict scrutiny. The classification could then only be sustained 
if it were shown to serve a compelling governmental interest. It is this 
test that Gunther has referred to as "strict in fact but fatal in effect". 
Gunther, "Foreward-In Search of Evolving Doctrine as a Changing 
Court: A Model for a Newer Equal Protectiou", 86 Harv. L.Rev. 1, 8 
( 1972). 

The contention that H.F. 148 should be judged under strict scrutiny 
is based on the following theory. The statute creates a classification 
based on alienage. Recent Supreme Court cases show that classifications 
based on alienage are inherently suspect. Sllgai'IHa/1 v. Dougall, 413 U.S. 
634, 93 S.Ct. 2842, 37 L.Ed.~d 853 (1973) and Graha11t !'. Richardson, 
403 U.S. 3ti5, !H S.Ct. 1848 :!9 L.Ed.~d 534 (1971). Classifications that 
are inherently suspect ar·e suhjel't to the compelling governmental in
terest test. Ther·efore H.F. 148 is subject to strict scrutiny. If this 
theory were indeed pen;uasivc, then it is probable that H.F. 148 could 
not survive equal protection snutiny since the test of strict scrutiny 
is so severe. But, for a number of reasons, we are of the opinion that 
H.F. 148 would not be subject to strict scrutiny. 

First, H.F. 148 does not make a classification that is based on alienage. 
While the statute deals with aliens, the classification is made between 
classes of aliens based on their nonresidency in the United States. This is 
different from distinguishing between all citizens and all aliens. Those 
who are citizens or permanent resident aliens are not subject to the 
restriction of H.F. 148. It is only those aliens who are nonresidents of the 
United States that are subject to the t·estriction of H.F. 148.' 

This distinction is critical, because although the Supreme Court may 
apply strict scrutiny to classifications involving resident aliens,'' the 
Court has never held that nonresident aliens are a suspect class. 

The Wisconsin Supt·eme Court in Lehndorff Geneva, Inc. v. Warren, 
246 N.W.2d 815, 820, (Wis. 1976), when considering what effect the 
U.S. Supreme Court's alienage holdings would have on a statute quite 
similar to H.F. 148, summed up the present state of the law very 
accurately when it stated: 

As noted earlier, some aliens actually present in the United States may 
be subject to the restrictions of H.F. 148. We do not believe that this 
fact adversely affects the validity of the Act because the Supreme Court 
has never held that nonimmigrant aliens are a suspect class for equal 
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In considering the applicability of these decisions to nonresident aliens, 
two points emerge. The first is that these case·s deal only with resident 
aliens; second, the question of whether nonresident aliens constitute a 
suspect class has not been decided either in these opinions or in any other 
jurisdiction. 

The Wisconsin Supreme Court in Lehndorff Geneva, Inc. v. Warren, 246 
N.W.2d at 821 was faced with the question that we are when it was 
"called on to decide whether nonresident aliens have the same rights as 
resident aliens with respect to the purchase of real property". It con
cluded that "the plaintiffs do not possess the characteristics which war
rant heightened judicial solicitude and the state h!lS acted in an area 
traditionally within its province". 246 N.W.2d at 824. 

The Lehndor.ff court reached this conclusion after reviewing the cases 
which called for heightened judicial solicitude towards aliens. The court 
noted the cases always involved resident aliens, who like citizens, bore the 
burdens imposed by society but not th·e sought-after benefits. The Wis
consin Court noted the languagt> from /11 Rc Griffiths, 413 U.S. at 722 
(1973), that: 

Resident aliens, like citizens pay taxes, support the economy, serve the 
Armed Forces, and contribute in myriad other ways to out· society. It is 
appropriate that a State bear a heavy bmd·en when it deprives them of 
employment opportunities. 

The Lehndorff Court then said: 

None of these considerations appears in the instant case, in which for
eign nationals who reside outside our boundaries have voluntarily asso
ciated with each other simply to have an investment vehicle here. The 
duties and burdens shnreq by the resident alien in common with the 
dtlzen entitles him to most or the henefits enjoyed hy t·itizcn~. But hlll·clen 
sharing, except for payment of taxes in t•onnection with the ownership 
or development of the land, is Jacking in th·e case of nonresident aliens in 
the case before us. 246 N.W.2d at 822. 

The logic of the Wisconsin Supreme Court's analysis is persuasive 
because H.F. 148 is designed to prevent the same type of nonresident 
alien investment in farm land as does the Wisconsin statute. Nonresident 
aliens do not bear the same characteristics that have made the courts 
view resident aliens as a suspect class. Nonresident aliens have only a 

(Footnote Cont'd) 

protection purposes. The Court may soon get an opportunity to do so in 
a case which arises from the Maryland Board of Regents decision to 
refuse to grant "in state" status for tuition purposes to nonimmigrant 
alien students, who are dep·endents of parents who hold G-4 visas i.e. 
a nonimmigrant visa granted to all officers or employees of interna
tional treaty organizations and members of their families. For a dis
cussion of that case and its implications, see, Comment, "Immigration 
Law: Domicile-Elkins v. Moreno, 435 U.S. 647 (1978)", 19 Harv. Int. 
L.J. 1031 (1979). Until the Court should make such an extension of 
equal protection strict scrutiny protection, we ar·e not prepared to do so. 

It is possible that the vigilance extended to resident aliens may be on 
the wane. Compare Sugarman v. Dougall, supra and In Re Griffiths: 
413 U.S. 717, 32 L.Ed.2d 910, 95 S.Ct. 2851 (1973), with the recent 
holdings in Ambach 1•. Norwick, 99 S.Ct. 1589 ( 1979) and Foley v. 
Connelie, 435 U.S. 291, 55 L.Ed.2d 287, 98 S.Ct. 1067 (1978) see also, 
Comment "Constitutional Law- Equal Protection Discrimination v. 
Aliens", 24 NYLS L.R. 790 (1979). 
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limited involvement with the state, the taxation and regulation of their 
land. Beyond that, all of their loyalties and ties remain with their home 
nation. While resident aliens can not participate in the political process, 
the normal avenue of redress for citizens. nonresident aliens have their 
home government to provide some countervailing diplomatic support. 

Although the nonresident alien may be a member of a minority, he is 
not part of an isolated minority that would merit special judicial protec
tion. Monh;on, s11pm at 643. Indeed, as one commentator has put it, 
it is hard to see how a class which includes over ninety percent of the 
world's population can he a "discrete and insular minority for whom 
heightened judicial solitude is appropriate". Fisch, sttpru at 417. 

If strict scrutiny does not apply the question is can the state satisfy 
a rational basis test for H.F. 148. That is, can it demonstrate a reason
able basis for the Act. In Iowa this test means that if there is any 
reasonable gi·ound for which the classification in the statute is used and 
it operates equally upon all that are put into the same class, there is 
uniformity in the constitutional sense and no violation of any provision 
of the Iowa Constitution. Dickinson v. Porter, 240 Iowa 393, 35 N.W.2d 
66, 72 (1948); Ia. Moto1· Vehicle Ass'n. v. Brd. of R. R. Comm'ns, 207 
Iowa 461, 468, affil"med 280 U.S. 529. It is our opinion that a reasonable 
ground for H.F. 148 does exist for H.F. 148 and that it would survive 
equal protection scrutiny, if indeed equal protection would apply. 

The states have a traditional prerogative concerning the regulation 
and definition of property rights, see State Land Bd. v. Col'vallis Sand 
and Gravel Co., 429 U.S. 363, 50 L.Ed. 550, 97 S.Ct. 582 (1977), see also 
Blythe v. Hinckley, 180 U.S. 333, 45 L.Ed. 557, 21 St. Ct. 390 (1901), 
Ha1!11stein v. Lynham, 100 U.S. 483, 484, 25 L.Ed. 628 (1880), and in 
particular have a long history of special regulation of alien landholders. 
Se(' Tcrrcru ''· Tlwmpsou, 21i3 U.S. 1!)7, 68 L.Ed. 255, 44 S.Ct. 15 (1923); 
l'orft•rfit·ld 1•. JVcb/1, 21i3 U.S. 225, li8 L.Ed. ~78, 44 S.Ct. 21 (1923); 
ll'l'llb 1•. O'Uricn, :W:I ll.R :11:1, li8 I..J<:d. :118, 44 St. Ct. 112 (1!123); 
J.'n·nt·h 1•. Wd1/1, 2li:l li.S. :12li. li8 1..1<:,1. :12:1,44 S.Ct. 115 (1!12:1), The 
l'ight ur the sovereign state to restri<·t land uwnershifl hy aliens is deeply 
imbed<led in our law. s('(' Sft'IIIJllt• 1'. 1-fl'l'lllillglwiiNt'l', a Gl·eene 408 (Iowa 
1852). See nlso, Note, Sllprtr 47 Iowa L.Rev. 105 (1961). 

Iowa, by its constitution, Art. 1, §22, and by legislation, (present Ch. 
567 and H.F. 148) has sought to extend the rights of aliens, both resident 
and nonresident, to buy property in this state. When H.F. 148 becomes 
effective on January 1, 1980, it will remain as the sole state restriction 
on alien ownership of land. As was noted above, that restriction is 
limited in application to only agricultural land which is to be held by 
nonresident aliens for the purpose of farming. That the legislature could 
and did have a reasonable, nonarbitrary basis for the classification estab
lished by H.F. 148 is beyond question. 

This basis is reflected in the concerns which gave rise to the passage 
of H.F. 148. One concern is that absentee ownership of land can be 
potentially harmful to the welfare of the community in which the land 
is located because pe1·sons who are neither citizens nor residents are le11 
likely to be concerned with the welfare of the local community. Since 
absentee ownership of the land solely as an economic investment is in 



476 

large part premised on obtaining as high an economic return as possible 
from the land, another concem is for the welfare of the land itself. 
Finally, and perhaps most important in the Iowa experience, there is the 
concern that an influx of foreign investment into the market for farm 
land is in part responsible for the ever increasing land values which 
have made it extremely difficult for new and beginning farmers, the 
lifeblood of the continued vitality of the state's farm economy, to acquire 
the land resource essential for them to enter agriculture." 

Each of these concems standing alone would be sufficient for H.F. 148 
to satisfy the applicable rational basis test. When considered together, 
these concerns make a very reasonable basis for the classification estab-

lished in H.F. 148. Indeed, commentators who have studied restrictions 
on alien land holdings conclude they would be valid given the proper 
justification. Professor Morrison, when discussing the severe limitations 
the constitution places on such laws, concluded that restrictions on owner
ship of agricultural land would be the most easily defensible, see Morri
son, supra at 666. It is our opinion that the restrictions of H.F. 148 are 
reasonably justified. 

It is possible that critics of H.F: 148 would argue that while the 
concems about the effect of absentee ownership are real, since H.F. 148 
does not prevent absentee ownership by an American citizen living in 
another state, which may be just as harmful, the distinction based on 
nonresident alienage is therefore unreasonable. We admit that both 
situations can reasonably be viewed as potentially harmful in that any 
form of absentee ownership might result in agricultural land-use de
cisions inimical to the local community and to the land itself. But the 
potential for harm is greater in the H.F. 148 situation because a non
resident alien do·es not have even the minimal interest in the welfare of 
this country that a citizen or resident alien would have. It also must be 
remembered that a state is prevented from enacting a provision discrimi
nating against citizens of another state by the privileges and immunity 
clause of the 14th Amendment of the U.S. Constitution. 

Furthermore, the fact that the statute does not cover all possible 
sources of evil does not render it violative of equal protection. The Iowa 
Supreme Court has never held that if the legislature is to regulate that 
it must do so in all embracing manner. Such an argument is based on 
what the legislature should do, not what it can do, the question before 
us today. In effect, the argument is an invocation of the "least drastic 
means" standard which is one aspect of the compelling governmental 
interest test, a test which we have said dces not apply in this situation. 
See Du11n v. Blumstein, 405 U.S. 330, 342-43, 92 S.Ct. 995, 1003, 31 L.Ed. 
2d 274 (1972). 

The welfare of agriculture is of paramount importance to this state. 
Our state constitution contains the express mandate, that "[t]he General 

" Fo1· a more thorough discussion of the legislature concerns about foreign 
investment in farm land, see Davidson, J. "Report: Agricultural For
eign Investment Act of 1978", 1 Ag.Law J. 228, 231-35 (1979). See also 
Comment, "Alien Ownzrship of South Dakota Farm Land: A Menace to 
the Family Farm?" 23 S.D.L.R. 735 ( 1978). 
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Assembly shall encourage, by all suitable means, the promotion of intel
lectual, scientific, moral, and agricultural improvement," Art. IX, 2d 
div., sec. 3. As the Iowa Supreme Court in Dickinson v. Porter, 35 N.W.2d 
lll 7Ci, ( 1 !14!!) suit I: 

It is nut debatable that it is part of the public policy of thi~ stale, 
evidenced by our constitution and numerous statutes, to encourage agri
culture. It seems equally plain the encouragement of our basic industry 
serves the public interest. We are not convinced the legislature might not 
fairly conclude this law in its practical operation will both benefit and 
encourage agriculture. 

The Attorney General reachl's a similat· t·onclusion as to the reasonable
ness of H.F. 14H;' that the legislutlll'e might fail'ly conclude that H.F. 
l4H in its operation will hl'nefit agrintlture. 

Based on Iowa law anti the appropriate test to be applied it is the 
opinion of the Attorney (;eneral that: 

1. While it is questionable whether nonresident aliens are within the 
protection of the equal protection clause, assuming they are, nonresident 
aliens are not a suspect class and thus the appt·opriate test is a rational 
basis test. 

2. Since the state can readily meet a rational basis test for H.F. 148, 
the Act therefore does not violate the equal protection clause of either 
the Iowa or United States Constitutions. 

VI. DUE PROCESS 

An associated constitutional concern about H.F. 148 is the effect of 
the due process clauses of the 5th and 14th Amendments of the Federal 
Constitution and of Art. 1, §9, of the Iowa Constitution.' The specific 
concerns are first the propriety of the limited divestiture provisiOJlS of 
section 6 and section 7 which require divestiture within two years for an 
interest in agricultural land if it was: 

a) acquired after January l, l!l80, hy a nonresident alien, foreign 
business or foreign government, hy devise or descent. from another 
llllltresitlent alien, fon•ign husitwss or fon•ign g-overnment that had 
llt'ttuired the land hl'tween .July I, 1!17!1, anti .Jnnua•·y I, I!IHO, or 

~) held hy a person who acquired thl• land, other than hy devise or 
descent after the effeetivt• tlatl• of the aet, hut whose status later changes 
to that of a foreign business or nonresident alien subject to the Act. 

The second issue is the propriety of the escheat procedure set forth in 
section 11, which provides that land acquired in violation of the Act 
and land not converted to a non-farm use withm five years shall be 
escheated to the state. Once the land escheats it is to be sold like land 
subject to a mortgage default with the sales proceeds used first to cover 

'The most exhaustive study done on the earlier Iowa law, Ch. 567, 
reached a similar conclusion when it said, "the Iowa statutes do not 
constitute an obvious violation of the equal protection clause." See Note, 
"Property Rights of Aliens Under Iowa and Federal Law", 47 Iowa 
L.Rev. 105, !Hi (1961). 

' As with equal protection, the wording and thus the scope of the state 
and federal due process clauses are coterminous. Thus, the analysis 
here covers both provisions. Sec Davenport Wate1· Co. t•. Iowa State 
Commerce Commission, 190 N.W. 2d 583 (Iowa 1971). 
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costs, then to pay the escheated party the purchase price, with the 
remaining funds going to the general fund of the county in which the 
property was located. 

The essentials of due process of law in this context are notice and an 
opportunity to be heard. Gottschalk 1'. Sue]Jpel, 258 Iowa 1173, 140 N.W. 
2d 866 (1966). Blew 1•. Powers, 257 Iowa 112, 136 N.W.2d 273 (1965). 
Property is always held subject to the police power. Falle1· v. City of 
Co:mcil Bluffs, 246 Iowa 202, 66 N.W.2d 113 (1954). The use of the 

pulit•t• ftHWt'l' a~ it 1'-l·latl's lo propt•rty is partit·ularly prcvulcnt in till' 
field of :wnin~. Count il'S and lot·al ~ovt•ntntents usc the police power 
to zone so as to protel'l and pronwtc the puhlit• interest. The Supreme 
Court has firmly held that the right to zone property does not violate 
the due process rights of citizens. See Euclid u. Amber Realty Co., 272 
U.S. 365, 71 L.Ed. 303, 47 S.Ct. 114, (1926), and numerous cases since. 
Only if the zoning operates to effectively deny all use or value of the 
property so that the regulation is in effect a taking, does the state have 
to provide just compensation under the 5th Amendment. House File 148 
is similar to zoning in that it is an exercise of the state police power to 
influence the ownership, control, and use of the agricultural property 
within the state. This opinion demonstrates that this function, in the 
context of H.F. 148, is a proper one for the state. 

The due process concem is that the statute does not operate so as to 
deny people property without due process. Specifically, the issue is 
whether the statute ~ivcs nonresident aliens a sufficient opportunity to 
realize the value of their property. Uoth divestiture seetions provide a 
two year period for the party to sell the property. Since the market for 
farm land in this state is such that a~ricultural property can easily be 
sold within such a period, H.F. 148 in no way operates to deny these 
individuals the opportunity to recapture the value of their property. 

The Supreme Court decision in Asbury Hospital v. Cass Co., Nm·th 
Dakota, 326 U.S. 207, 90 L.Ed. 6, 66 S.Ct. 61 (1945) supports our inter
pretation. In that case, the Court faced a challenge to a North Dakota 
statute that baned the corporate ownership of rural land suitable for 
farming or agriculture and required divestiture of the land within ten 
years. The Court held that the state could properly ban corporate owner
ship of farm land and that the ten year divestiture provisions did not 
violate due process. The Court, 326 U.S. at 212, said: 

The due process clause does not guarantee that a foreign corporation 
when lawfully excluded as such from ownership of land in the state 
shall recapture its cost. It is enough that the corporation in complying 
with the lawful eommatul of the state to part with ownership, is afforded 
a fair opportunity to realize the value of the land. 

Clearly in our situation, thc provision of a two year time period in 
which to sell the property affords nonresident aliens "a fair opportunity 
to realize the value of their land." 

Another important question concerning H.F. 148, is whether the state 
can lawfully require the escheat of the property under section 11, return
ing to the party only their original purchase price of the land. The 
holding of Asbury would indicate that due process does not guarantee 
one a right to profit on the land. This is ·especially true in the escheat 
situation where the land would either be acquired in violation of the law, 
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(e.g. a nonresident alien purchasing more than 320 acres) or retained 
in bad faith (e.g. holding· th~ land for five years without converting it 
to a nonfarm u~e as required). In essenee, the escheat procedure is a 
penalty provision. In faet, it is the only pt:>nalty established for a violation 
of the restrictions on purchasing agricultural land; the other penalties 
in tlw Act are for failure to report. The statute allows the nonresident 
alien. foreign husine~~. or foreign g·overnment to recapture the original 
inn•stment, hut keeps any unearned increase in the value of the land 
for the county. It is reasonable for the l·egislature to use the escheat 
procedure in such a manner, especially since all people are on notice that 
escheat is the penalty that will acompany violation of the statute. 

Finally, the removal of nonresident aliens as a potential group of 
purchasers, in no way violates due process. While a person is protected 
in the right to dispose of their property in any lawful manner, there is 
no right to sell property in violation of the law. It is on thiH theoty 
that courts have upheld the state and local governments' right to use 
the police power to zone and otherwise regulate the use of property. The 
fact that one cannot sell property zoned residential for use as landfill 
does not violate due process, it being the wisdom of the legislature to use 
the police power to protect and promote the interests of the property 
holders by zoning the property to certain uses. 

VII. H.F. 148 AND THE FEDERAL FOREIGN 
RELATIONS POWER 

The preceding sections of this opinion have dealt with the relationship 
of H.F. 148 and individual rights. A second important area of analysis 
is the effect of H.F. 148 on the relationship between the state and the 
federal government. The most significant issue in this context concerns 
foreign relations. The U.S. Constitution, Article 1, §10, establishes that 
the foreign relations of the United States are to be conducted solely by 
the federal government. No state may conduct an independent foreign 
policy. For this reason, states may not enter into treaties, independent 
negotiations m· other types of agreements with foreign nations. The 
question that stems fnm1 lht• fort•ig-n relations elause is whether H.F. 
14H, whit·h limits tht• rig-hts of nonrt•sidPnt aliens to purehnse land within 
the stall~. is sonll'how an infrillg"l'lllt'nt on tlw foreig-n H•lations powt•r 
I'CSCI'Vcd to the fcdcnd g'OVl'l'lllllt•nt. 

Most of. the cases that have dealt with state t·estrictions of property 
rights and the foreign relations powers of the federal government have 
dealt with statutes concerning inheritance. While H.F. 148 is only 
tangentially involved with an alien's ability to inherit Iowa property, 
the cases that have interpreted inheritance statutes are important both 
for what they do and for what they fail to do. The Supreme Court dealt 
with the question of a state restriction on alien property rights and alien 
inheritance rights in Clark v. Alle11, 331 U.S. 503, 67 S.Ct. 1431, 91 L.Ed. 
1633 (1947). In that opinion, Justice Douglas said that a state could 
condition inheritance on the reciprocity that foreign governments granted 
to United States individuals to inherit property. The theory in the opinion 
was that since states could control alien rights to own property, once the 
property rights where given, the rights could also be conditioned or 
removed by the state. The genet·al premise of Clark 1•. Allen, that reci
procity requirements are eonstitutional, still stands although more recent 
Supreme Court decisions have neated >~ome uncertainty in the area. 
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'I' he Suprenw Court in /,.~t·/,·ruiu 1'. Ill ill tor, :llW lJ .S. 42!1, 4:12, HH S.Ct. 
fifi4, l!l !..Ed. :!d fiH:I ( l!lfiH), for till' first tinw said that a state law 
could he strul'k down solt•ly ll('t'ausc of its "intrusion hy the Statt' into 
the field of foreig-n affairs". While tlw Court did not disturb the holding
of Clark, the facts in /,xcill'ntifJ, lead the Court to find that the actions 
of the Oregon courts in applying- the Oregon reciprocity statute were 
an injudicious and undiplomatic interference with the United States' 
foreign relation power. The facts of Zschernig were quite different from 
the usual foreign relation case reviewed by the Court, and involved the 
so called Iron Curtain laws.'' The fact that the Court's holding was 
specifically limited to the facts involved has subsequently lead state 
and lower federal courts cases to interpret Zschernig to a close reading 
on its facts. 

One recent federal case directly considering the application of 
Zschernig to legislation such as H.F. 148 is the case of Shames v. State 
of Nebraska, 323 F.Supp. 1321 (1971). In that case, two members of a 
three-judge panel held that a Nebraska statute which outlawed alien 
inheritance of property situated more than three miles from an incor
porated town was not an infringement on the foreign relations' power. 
See Neb. Rev. Stat. §§76-401, et. seq. Judge Robinson made a detailed 
analysis of Zschernig and cases subsequent to it, saying, "a careful 
reading of the entire Zschernig opinion and cases decided pursuant to 
that decision as cited herein, convinces this panel that the sole basis for 
striking down the Oregon escheat statute was the manner in which the 
said statute was being applied." 323 F. Supp. at 1332. Since the Nebraska 
statute in question left no room for judicial comment of any kind about 
foreign governments and simply provided that no nonresident alien 
could inherit Nebraska land which is outside three miles of the corporate 
limits of any city or town such an absolute limitation was not discrimina
tory towards foreign nationals on any basis. 

The statute in question in this opinion, H.F. 148, is like that in 
Shames in that it does not require the state court to inquire into the 
policies of the foreign country. Nor does the statute somehow provide 
favoritism to the citizens of one country over those of another. Instead, 
H.F. 148 calls for the mechanical application of a single rule which says 
that persons who are nonresident aliens of the United States are not 
able to buy agricultural land in this state for the purpose of holding it 
as agricultural land. Such a prohibition can clearly be applied by the 
Iowa courts without intruding into the actions of foreign countries. While 
realistically the IGwa statute may have an incidental effect on foreign 
relations, as the Court noted in Shames, that effect is not at cross 
purposes with the holding of Zschernig. 

VIII. RESTRICTIONS ON NONRESIDENT ALIENS AND 
TREATY OBLIGATIONS 

Another area of federal law that must be considered in reviewing the 
constitutionality of H.F. 148 is the effect that treaties negotiated by the 

• See, the U.S. Supreme Courts discussion in Zschernig, 389 U.S. at 
437-8, see also Heyman, "The Nonresident Alien's Right to Succession 
Under the 'Iron Curtain' Rule", 52 N.W.U.L. Rev. 221 (1957). 
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federal government with foreign countries have on the efficacy of the 
Act. Article 6, §2, of the United States Constitution establishes that 
treaties are the supreme law of th·e land. In this regard properly nego
uated treaties override inconsistent state legislation. Haunstein v. Lyn
ham, 100 U.S. 483 (1880). The law of the State of Iowa recognizes that 
Art. 6, §2, makes federal treaties with foreign countries the supreme law 
of the land notwithstanding anything in the constitution or laws of the 
state to the contrary. Thus, federal treaties which give the subjects of 
a foreign country a qualified right to take by inheritance in the United 
States must prevail over a state law prohibiting aliens from taking land 
by descent. Opel v. Shoup, 100 Iowa 407, 69 N.W. 560 (1896). In addition, 
valid treaties supercede state laws even in areas which are traditionally 
left to the state. Missouri v. Holland, 252 U.S. 416, 64 L.Ed. 641 40 S.Ct. 
382 ( 1920). Thus in our consideration of H.F. 148 we must determine 
what effect the treaty obligations entered into by the federal government 
may have on its operation. 

In determining the effect of treaties entered into by the United States, 
it is important to consider the type of treaties that have been entered 
into by our nation. Treaty obligations of the United States fall into two 
general types. The first are the bilateral Friendship Navigation and 
Commerce (FNC) type of treaty that has been ·entered into with approxi
mately forty different nations. The second type are multilaterial obliga
tions such as the Organization for Economic Cooperation and Develop
ment ( OECD), and other mutual assistance type arrangements. This 
second type of treaty is generally not concerned with property rights so 
the most important treaties in this consideration are the Friendship 
Commerce and Navigation treaties. 

The gl'llt'rul purpost• of must l•'NC trcatil•s is to regulate private and 
t'Otntncn·iul rights mtlwr than pulitil'ul rights hclwcc11 the two t'OUIItricl-\. 
Rinn• 1'111'11 lrt•uty is illdt•pl'IHit•lltly lu•got ialt•d, t hl'sl' t n•utit•s do not. have 
11 gt•m•ril' t•ffl't'l on slnlt• lnw. lnslt•ad, t.lw spt•t·il'it• pruvisio11s of l'IH'h 
tn·uty must ht• unuly:r.cd to st•t• whdhn tlwy t·ontuin limilutiolls oil the 
1-\tntL• power to regulult• alien al'livilit•s. 

Of pnrtit:ular impm'lallce i11 uHalyzing the effect of l•'NC treaties on 
state property law is a general provision found in most FNC treaties, 
which restricts alien rights to exploit natural resources. In the case of 
Lehndorff Geneva, Inc. v. Warre11, 246 N.W.2d at 818-819, the Wisconsin 
Supreme Court considered the effect of a FNC treaty on a statute much 
like H.F. 148. The court's holding in that case is of particular importance 
in the Iowa situation because the treaty considered was a treaty between 
the United States and West Germany, 7 U.S.T. 1839 (1956). This treaty 
is important in Iowa because most of the nonresident alien land acquisi
tions uncovered within the state have been by West German citizens. 
Article 7, §2, of the treaty states: 

Each Party reserves the right to limit the extent to which aliens may 
establish, acquire interests in, or carry on enterprises engaged within its 
tenitories in communications, air or water transport, taking and ad
ministering trusts, banking involving depository functions, or the exploi
tation of land or other natural resources .... 

The Wisconsin Court viewed this as the controlling provision of the 
treaty analysis. Since "exploit" is defined as tuming a natural resource 
to economic at·count the court felt that this would certainly be true of any 
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nonresident alien's euntemplated use of land for an ug-l'ieultural purpose. 
The t•ourt, 24G N.W.2d at 8l!l, held that the trPaty docs not require that 
nonresident aliens he allowed to aequire land, saying: 

Obviously our statute is designed to limit land exploitation by nonresident 
aliens. There is no provision in the treaty giving nonresident nationals 
of West Germany the right to purchase and hold land contrary to existing 
state law on the subject. The only right given to West German nationals 
is the right to lease land for certain specified and limited economic 
activities. Agriculture is not one of those enterprises. 

The holding of the Lehndorff court has considerable bearing in the 
consideration of H.F. 148. While H.F. 148 is subject to the operation of 
FNC treaties that have been duly ratified, these treaties do not have a 
generic effect on the Iowa law. In any case, a treaty with a specific 
nation would only render H.F. 148 pro tanto unconstitutional. So, in each 
situation, one must determine whether an existing treaty would prevent 
the operation of H.F. 148. Since the provision of the West German 
treaty discussed in Leh udurff is fairly typical of the natural resource 
exploitation clause found in most FNC treaties, it would appear that the 
typical FNC treaty does not pres·ent a serious restriction on the state's 
power to pass legi.-lation .-m·h as H.F. 148. In lig·ht of the general law 
dealing with treaties and the L!'ltudorff opinion, it is the opinion of the 
Attm·m•y Gt•neral that the operation of H.F. 14H is dearly limited by any 
treaty whieh spt•t'ifindly t·ovcrs foreign invt•stment in agricultural land 
but if sueh restrietiun ean nut he found H.F. 14H would he operative. 

IX. H.F. 148 AND LEGISLATIVE PRJ.:b:MPTION 

One other constitutional question concerning H.F. 148 is the issue of 
preemption. Although related to supremacy, with preemption the concern 
is the effect of existing federal legislation which prevents states from 
regulating in the same area. The standards for judging federal preemp
tion in the legislative field were set forth in a line of Supreme Court 
cases, the most significant of which was Hines v. Davidowitz, 312 U.S. 
62, 81S L.Ed. 681, 61 S.Ct. 399 (1941). H iues, supra, 312 U.S. at 701 aet 
out a three-pronged test: 

The nature of the power exerted by Congress, the objectives to be 
obtained, and the character of the obligations imposed by the law, are all 
important in considering ... whether supreme federal enactments pre
clude enforcement of state laws on the same subject. 

This same test was restated somewhat differently by Chief Justice 
Warren in Pennsylvania v. Nelson, 360 U.S. 497, 502-510, 100 L.Ed. 640, 
76 S.Ct. 477 (1966). . 

As preemption relates to H.F. 148, there are three different areas of 
federal law that must be considered. These are: 1) immigration laws, 
2) legislation dealing with enemy aliens, arid 3) federal reporting laws 
for alien land holdings. 

In the context of immigration, Congress clearly has the sole power to 
regulate and control immigration and admission of aliens to the United 
States. U.S. Const. Art. 1, §8 clause 3. The courts have held that states 
may not impose their own immigration controls or attempt to exclude 
aliens who the federal government has chosen to admit. Hines v. Davido
witz, 312- U.S. 52 (1941). Since states are not able to implement their 
own immigration controls, there is concern that if states may exclude 
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resident aliens from certain economic rights then they may defeat the 
privilege of free admission that was granted to these aliens by the fed
eral government. Thus, as to resident aliens, states may not attempt 
to control their admission or registration within the states and may not 
deny to them the basic economic rights offered to citizens. These rights 
are fairly equivalent to what is protected by the equal protection clause 
as discussed above. 

As preemption relates to state regulation of nonresident aliens, there 
is not nearly as clear guidance on what states may do without infringing 
on the power of the federal government to control immigration. This is 
true because nonresident aliens have not come into the country and thus 
have not been subjected to federal laws relating to immigration and 
admission. The fact that the federal government regulates the immigra
tion and admission of aliens does not limit a state's power to regulate 
nonresident aliens activities within their boundaries. 

The second area in which federal law may preempt state law relating 
to aliens is that of trading with enemy and hostile aliens. In this area 
affirmative federal legislation has long displaced state law. This law is 
found in the Trading With The Enemy Act, 50 U.S.C. App. §1, et. seq. 
(1970), and two sets of regulations which have been developed under it, 
1) the Alien Property Custodian Regulations, 8 C.F.R. parts 501-510 
(1976) and 2) the Foreign Assets Control Regulations, 31 C.F.R. part 
500 (1975). The Alien Property Custodian Regulations take effect during 
a declared war and permit the alien property custodian to vest in himself 
all rights and titles of enemy alien property in the United States thereby 
superseding any contrary state law on the basis of supremacy. The 
Foreign Assets Control Regulations are used in the absence of an actual 
declared war, and operate to freeze or block the assets of citizens of 
listed countries. Since the list of countries may vary by publication of an 
amended regulation these regulations provide a great deal more flexi
bility. 

The question of whether these two sets of regulations are somehow 
sufficient to preempt state legislation dealing with alien property rights 
has not been the subject of recent litigation. Under the test of Hines v. 
Davidowitz, 312 U.S. at 70, they do not appear to do so. See Morrison, 
supra, at 655. This is true because 1) the regulations date back to the 
time of World War I when state regulations on alien land holdings were 
pt·evalent, 2) the legislation is not so pervasive as to preempt state 
legislation, in fact the subject matter is limited, and 3) there appears 
to be little problem of meshing the federal regulations with the state 
laws which may control other aspects of nonresident alien property 
holdings. 

A third area of concern under the preemption doctrine concerns t·ecent 
federal legislation dealing with the registration of foreign owned land 
holdings. Congress on October 14, 1978, passed the Agricultural Foreign 
Investment Disclosure Act of 1978, 7 U.S.C. §3501 ct. seq. This statute 
established a registration procedure for land held by foreign persons. 10 

10 Fot· a general discussion of the operation of that statute see Davidson, 
J., .. Report: Agricultural Foreign Investment Disclosure Act of 1978", 
1 Ag. Law J. 228, (1979); see also, Comment, "Foreign Investment
The Agricultural Investment Disclosure Act of 1978," 19 Harv. Int. 
L.J. 1026 (1979). 
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The concern that arises in light of the Act is whether it preempts state 
laws dealing with restrictions on alien land holdings. Under the Hines 
test, it is our opinion that this Act does not do so. In effect the new 
federal reporting law is quite similar to reporting laws that Iowa and 
several other states have enacted. The statute does not go farther than 
to require registration of land holdings. In fact, the law seems to con
template the existence of state restrictions on alien land holdings since 
once the federal reports are received they are to be sent to the states for 
possible action under applicable state laws. 

One concern is whether the recent Congressional action indicates that 
a federal prohibition on alien land holdings may be forthcoming. While 
this is possible, until that time the present reporting act is not preemptive 
of state laws restricting alien land holdings. Even if Congress were to 
pass legislation dealing with alien land holdings, it is possible that the 
law would not preempt state legislation. For instance the 96th Congress 
is now considering a bill called the Agricultural Farm Investment Con
trol Act of 1979, which was introdueed hy Senator George McGovern, 
125 Cong. Ret·. ~4:!4 (Jan. 23, 1!17!1). Thi~ Aet, would limit foreign land 
holdings to amounts equivalent to family farm ~ize holdings hut provides 
for the t·ontinuing l'Xistenn• of state t·ontrol on alien land holdings. 

In summary, it is ou1· opinion that the Agrieultural Foreign lnvestnwnt 
Disclosure Act of 1!178 m· othe1· fedpral laws are not preemptive of ILF. 
148. As one commentator has ~aid in speaking of a Missom·i law quite 
similar to H.F. 148, "limitations on nonresident aliens do not appear to 
invade the immigration and naturalization field directly or otherwise to 
conflict with current federal law, which contain no comprehensive regu
lation of foreign investment." See Fisch, supra at p. 424. 

X. FEDERAL POWER TO REGULATE FOREIGN 
COMMERCE 

One other source of constitutional concern regarding H.F. 148 is the 
foreign commerce clause. Article 1, §8, Clause 3 of the United States 
Constitution reads: 

The Congress shall have the power to ... regulate commerce with foreign 
nations. 

While the federal power over interstate commerce may override state 
law, the existence of the federal power over commerce between nations 
may equally affect state law. The question to be asked is whether a 
restriction such as H.F. 148, which would prevent certain nonresident 
aliens from purchasing land in the United States, is an unconstitutional 
11tate t"t'Mh·lt'tion mt fo1·eign t·ommeiTt'. Whilt• H.l•'. 148 may IJUIIIbly 
atfft'l.•l. t•ontnwtt·{! that is foreign in natu1·e, it is the opinion of the Attor
ney (;une•·al that 11.1•'. 148 is not 1u1 improper re~tl·iction on foreign 
commerce. 

We reach this conclusion for two basic reasons. First, the treaties 
that were discussed above give tacit approval to state restrictions on 
alien rights to own property, and thus seem to sanitize restrictions such 
as those found in H.F. 148. Secondly, courts in this country have been 
ve1·y reluctant to invalidate legislation in areas traditionally left to state 
regulation, such as restriction on the ownership of property, solely on the 
basis of the negative implications of the commerce clause. In other words, 
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if a state is properly regulating a matter under its police power a court 
will hesitate to say that it is improper simply because it might interfere 
with a future federal regulation. Thus, even when the subject of state 
regulation may be within the scope of foreign commerce protections, for 
legislation such as H.F. 148 to be seen as an unconstitutional interfer
ence with foreign commerce, it would require federal legislation that more 
clearly preempted the restriction or state involvement in a matter not 
traditionally in the sphere of the exercise of state police power. 

XI. SUMMARY 

The preceding analysis has achieved several things. First, it vividly 
demonstrates the.complexity of the constitutional issues concomitant with 
legislation such as H.F. 148 whereby states attempt to address major 
structural issues from the perspective of the state's best interests even 
though these issues engender more wide ranging ramifications in the 
national perspective. That aside, the analysis also demonstrates to our 
satisfaction that the state, given its specific justification here, can ad
dress through legislation the problem of foreign ownership and invest
ment in agricultural land. House File 148 sets forth its mandate in a 
fashion that we believe to be free of fatal flaws. Specifically, to sum
marize the diverse findings of this opinion, we have concluded that: 

1. House File 148 does ont violate the spirit of Art. 1, §22, of the 
Iowa Constitution or create an unconstitutional delegation of legislative 
power. 

2. House File 148 survives the appropriate level of equal protection 
scrutiny, assuming that is an issue. 

3. The divestiture and escheat provisions of H.F. 148 withstand due 
process challenge. 

4. House File 148 is not an improper intrusion into the federal foreign 
relations power. 

5. Other ferleral coneerns such as the effect of treaty obligations, the 
foreign conunerce clause, and legislative preemption do not bar the 
enactment of H.F. 148. 

No\'ember 7, 1979 

COUNTIES AND COUNTY OFFICEI{S: County Hospital: Sections 562.4, 
:!47.7 and :!47.1:!(14), The Code 1!l7!J. By holding over after the expira
tion of a written lease to operatl' thl' Dubuque County Nursing Home 
the Dubuque County Board of Supervisors would be considered a tenant 
at will and such holding over is presumed to be on the same terms as 
the last written lease. Operating costs are a part of maintenance 
expenses and may be paid from the fund provided by the tax levy. 
(Bennett to Curnan, Dubuque County Attorney, 11-7-79) #79-11-2 (L) 

November 7, 1979 

COUHTS: JUVENILE COUHT COSTS: Chapter 252, Sections 4.7, 4.8, 
232.141, 625.1, 625.14, The Code 1979. Costs cannot be taxed at common 
law. It is necessary to have specfic statutory authority before costs can 
be taxed. Likewise, attorneys' fees cannot be taxed in the absence of 
specific authority. Sections 625.1 and 625.14 do not provide authority 
for a clerk of court to tax juvenile court costs against the juvenile. 
Section 232.141 (1) assesses these costs against the county. (Fortney 
to Polking, Carroll County Attorney, 11-7-79) #79-11-3 
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Mr. Willilllll G. /'o/kioy, CruToll Couuf!J AttonH'Jf: You requested an 
Opinion of tlw Attorney (iL•nL•ral a~ to wlwthe1· eourt eosts in a juvenile 
prol·ccrling- ean he taxt•d hy the I'IL•rk of eourt ag-ain~t the juvenile. It is 
ou•· opinion that, ~lll'h l'o~t~ l'annot he taxed. 

"Costs" arc statutory allowanee~ io a party to an action for his 
expenses in~:uned in the action. LaUur· 1'. J:ur11s, 268 N.W.2d 639 (1978); 
Forbes t•. Chicago, R.I . ..t· l'.R. Co., 129 N.W. 810, 150 Iowa 177 (1911). 
At common law costs were unknown and were not recoverable as such 
by either party in any action, real, personal, Ol' mixed. Hai'l·is v. Short, 
115 N.W.2d 865, 253 Iowa 1206 (1962); City of Ottumwa v. Taylor, 102 
N.W.2d 376,251 Iowa 618 (1960). 

Consequently, the right to recover costs exists only by virtue of statu
tory authority or a rule of court authorized by statute. Costs are thus 
"the creatures of statute". Courts have no inherent power to award costs. 
They have no power to award ~:osts on me•·ely equitable g-rounds or as an 
incident of their power over the parties or the subje<:t matter of the 
litigation. A party claiming- a judg-ment fo1· l'Osts ag-ainst his adversary 
must bring- himself within the operation of ~om1• statutory provision. 
20 A m .. hu·.2d ( 'o.<fs *5. 

Tht• analy~i~ u~l'd hy tlw t•ourt~ in tkaling- with thl' issue of taxing
!'osts hu~ hct•n l'<Jllally applied to thl' i~~lll' of attorney fet·~. ( :o~t statutes 
an• g'Citerally ~lridly t·on~lrut•d a~ in dt•rog-alion of t·ontmon law. ('ity o/ 
Otfullllf'll , .. Tu!J/or, 10~ N.\\'.~d :171i, 2!il Iowa li!X ( I!HiO). The term 
"costs" or "expenses" a~ u~ed in a ~tatute i~ not undL•rstood ordinarily to 
include attomeys' fees. 1'11r11cr 1'. Zi11 Motor.~. !11c., li5 N.W.2d 427, 245 
Iowa 1191 (1954). The right to r·ecover attomeys' fees from one's oppo
nent in litigation as a part of the costs thereof does not exist at common 
law. Such an item of expense is not allowable in the absence of a statute 
or rule of court or in the absence of some agreement expressly authoriz
ing the taxing of attorneys' fees in addition to the ordinary statutory 
costs. Glatstein t'. Grund, 51 N.W.2d 162, 243 Iowa 541 (1952). 

Juvenile proceedings which could result in an adjudication of delin
quency have be·en te1·med quasi-criminal, with many of the same legal 
rights attaching for the juvenile's benefit. In rc Gault, 387 U.S. 1, 87 
S.Ct. 1428, 18 L.Ed.2d 527 (1967). Iowa has not strayed from following 
the rules set forth above regardless of the context being a criminal rather 
than a civil proceeding. The Iowa Supreme Court has held that costs in 
criminal prosecutions are unknown at common Jaw; their recovery in 
any criminal case depends wholly upon statutory provisions therefor. 
In the absence of such statutory authorization, a court has no power to 
award costs against a defendant on conviction. Woodbury County v. 
Audcrson, 164 N.W.2d 129 (Iowa). 

In summation, costs cannot be taxed at common Jaw. It is necessary 
tu huvt• HJit't·itit· stuiulury uutlwl'ily ht•fun• l'lll'lls t'llll he taxed. LikcwiKe, 
uttm·nl'Y~"~' ft•t•s t·an•wt ht• tuxcd in tht• uhst•nt·c uf spcl'fk authority. 

Tuming then to the specific que11tion you have posed, there exists no 
statute which specifically authorizes the taxing of costs or attorneys' 
fees in a juvenile court proceeding. Rather, The Code 1979, makes specific 
ptovision for charging most costs to the county in which the juvenile 
court proceeding is held. Section 232.141 ( 1), The Code 1979, reads as 
follows: 
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1. The following expenses upon certification of the judge or upon 
such other authorization as provided by law are a charge upon the county 
in which the proceedings are held to the extent provided in subsection 4. 

a. The fees and mileage of witnesses and the expenses and mileage 
of officers serving notices and subpoenas. 

b. The expenses of transporting a child to a place designated by a 
child placing agency for the care of a child if the court transfers legal 
custody to a child placing agency. 

c. The expense of transporting a child to or from a place designated 
by the court. 

d. Reasonable compensation for an attorney appointed by the court to 
serve as counsel or guardian ad litem. 

e. The expense of treatment or care ordered by the court under an 
authority of subsection 2. 

Section 232.141·(3) allows that county to seek reimbursement, not from 
the juvenile or his family, but from the county of legal settlement 
pursuant to Chapter 252. 

The general statute authorizing the taxing of costs is found at §625.1, 
The Code 1979. It reads: "Costs shall be recovered by the successful 
against the losing party." Those costs which the clerk is to tax are 
summarized in §625.14, to wit: 

The clerk shall tax in favor of the party recovering costs the allowance 
of his witnesses, the fees of officers, the compensation of referees, the 
necessary expenses of taking depositions by commission or otherwise, and 
any further sum for any other matter which the court may have awarded 
us costs in the progress of the action, or may allow. 

If the provisions of §232.141 ( 1) are compared to the provisions of 
*li25.14, it would appear that the legislature intended that the very costs 
generally taxed under Chapter G25 against a losing party be assessed 
against the county when in the context of a juvenile matter. Section 
232.141 ( 1) is a specific statute dealing with liability for costs in juvenlie 
matters. Additionally, it is a statute adopted more recently in time than 
the older and more general statute found at §§625.1 and 625.14. As such, 
§232.141 (1) should control. Sections 4.7 and 4.8, The Code 1979. 

There is no authority for a clerk of court to tax juvenile court costs 
against the juvenile. Section 232.141 (1) assesses these costs to the 
subject county. 

November 9, 1979 

CITIES AND TOWNS: Airport Commissions: Administrative Crimes. 
§§330.17, 333.21, 364.1, The Code 1979. The source of the Cedar Rapids 
Airport Commission's powers is §330.21, The Code 1979, which incor
porates and delegates to the commission all of the powers expressly 
granted to a "city" in chapter 330 plus all of the City of Cedar Rapids' 
home rule airport powers except those which would be limited by the 
Constitution or inconsistent with a state law if exercised by the com
mission. The commission's resolution purporting to declare violations 
of certain of its airport rules to be crimes punishable by fine or 
imprisonment is an act beyond the scope of its delegated powers, and 
hence ultra vires and void. For purposes of enforcement of airport 
rules, the City of Cedar Rapids may adopt a particular commission 
rule by ordinance and provide criminal penalties for the violation 
thereof, or it may provide by ordinance for uniform criminal sanctions 
for any and every violation of any rule of the airport commission. 
(Dallyn to Kopecky, Linn County Attorney, 11-9-79) #79-11-4 



488 

Mr. Eugene J. KoJH'cky, Li1111 County Attorney: You have requested 
an Attorney General's Opinion eoncerning· the power of the Cedar Rapids 
Airport Commission to establish hy resolution rriminal penalties for the 
violation of rertain of its designated rules and regulations. Specifically, 
you pose the following questions: 

(1) Does a city airport commission established under chapter 330.17 
of the Code derive its power from chapter 392 or chapter 330, The Code 
1979? 

(2) Does the Cedar Rapids Airport Commission have power to enact 
and enforce criminal penalties for purposes of enforcing its rules and 
regulations? 

( 3) For purposes of affixing criminal penalties, should the rules and 
regulations instead be enacted by the City Council in the form of an 
ordinance providing the standard criminal penalti·es authorized for ordi
nance violations? 

(4) Can the Cedar Rapids Airport Commission prosecute and file 
complaints in its name for purposes of enforcing such p·enalties? 

(5) For purposes of enacting criminal penalties, what procedure 
does the Cedar Rapids Airport Commission have to follow? May they 
pass these by resolution at an airport commission meeting, or, must they 
follow a more formal procedure, such :1s that ncrcssary for L'nacting city 
ordinances? 

From ymn· lettl•r, it appears that tlw Cedar Rapids Airport Commis
sion was !Teatt•d by the City of (\•dar ltapids in the mid-l!l40's to operate 
and 11Hinag!• tlw Cedar Rapids A i rporL pursuant to Chapter 330 of the 
Iowa Code. The emmnission has periodically adopted eertain rules and 
regulations governing· the us·2, control and maintenance of the airport. 
To provide for enforcement of a limited, designated number of these 
rules, the commission reeently passed a resolution purporting to make 
the violation of a designated rule a misdemeanor punishable by a fine 
of not more than One Hundred Dollars ($100.00) or imprisonment of not 
more than thirty (30) days (Resolution No. 9-4-79, adopted 4-12-79, 
attached hereto). 

Your first question raises the issue of the source of the airport com
mission's power. That is, whether the commission, as a "city adminis
trative agency," derives its powers to control, supervise and operate the 
airport by delegation directly from the City of Cedar Rapids pursuant 
to Chapter 392 of the Code, or whether the commission, as an "indepen
dent agency," derives its powers solely by express legislative delegation 
of those limited statutory powers enumerated in chapter 330, The Code 
1979. 

Chapter 330 of the Code is divided roug-hly into two parts. Sections 
330.1 through 330.l!i generaily authorize counties and townships to 
acquire and operate airports, promulgate rules for the control thereof, 
and to fund the maintenance thereof by collecting charges and issuing 
bonds. Prior to the enactment of the "Home Rule ,Act," 1972 Second 
Session, 64th G.A., ch. 1088 (effective July 1, 1975), these same sectionH 
provided similar authorization for cities and towns. However, the advent 
of municipal home rule obviated the necessity for any such express 
statutory authorization for municipalities, and the legislature reflected 
this by amending and removing most references to municipalities (cities 
and towns) in chapter 330. 1972 Second Session, 64th G.A., ch. 1088, 
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§§262-272. These 1972 amendments simultaneously added the references 
to "counties and townships" contained in enabling provisions in the 
present chapter 330. Cities clearly retain present powers to acquire, 
operate and control airports, but the source of these powers is now 
municipal home rule. See, e.g., Iowa Const. Art. III, §38A; §§364.1, 364.4, 
384.25-27, The Code 1979. 

Sections 330.17 through 330.24 govern the establishment and authority 
of airport commissions to manage and control airports owned or acquired 
by cities, counties or townships. See §330.17, The Code 1979. In contrast 
to the language. of the first sixteen sections, the 64th General Assembly 
chose not to delete the references to "cities" in these latter sections with 
the passage of the Home Rule Act. Rather, the legislature elected to 
establish comprehensive statutory guidelines governing any generic "air
port commission" operating under the provisions of §§330.17-24, The 
Code 1979. While a city may own and operate an airport independently 
of the enabling provisions of §§330.2 through 330.16 (except for §§330.4, 
330.9 and 330.13), once it decides to create an airport commission pursu
ant to §330.17, the establishment and control of the commission are 
governed by chapter 330. 

The initial effect of this plenary control of a city airport commission 
is a pre-emption by the state of the control of what may otherwise have 
been a city "administrative agency" established pursuant to §392.1, The 
Code 1979. The control of a city airport commission by state law excepts 
it from the definition of a city "administrative agency" in §362.2 (23), 
The Code 1979, and hence from municipal control pursuant to chapter 
392 of the Code. Section 330.21 delegates all of the powers (except power 
to sell the airport) granted to cities, counties and townships undel' 
chapte1· 330 to an airport commission once established thereunder. Such 
a statutory analysis might suggest that the source and scope of a city 
airport commission's powers derive solely from, and are limited by, the 
express statutory provisions of §330.21, to the exclusion of any delegation 
of extrastatutory municipal home rule powers held by the city. 

The Iowa Supreme Court, however, recently declined to so limit the 
source and scope of a city airport commission's powers in the case of 
Airport Commission for the City of Cedar Rapids 1>. Schade, 257 N.W.2d 
500 (Iowa 1977). Faced with the issue of whether the airport commis
sion's establishment of an airport safety force was in irreconcilable 
conflict with chapters 400 and 411 of the Code (relating to policemen and 
firemen), the Court began with an analysis of the powers of an airport 
commission outlined in §330.21 of the Code. Being of the opinion that an 
airport commission has (with the exception of selling the airport) the 
same powers regarding the airport as would be the city's if there were 
no airport commission, the Court read §330.21 as automatically incor
porating and delegating to a city airport commission all of the powers 
expressly granted to a "city" in chapter :1311 11/11s all of the city's home 
rule ai1·pmt power8 (which would indude all remainin~e JlOWet·!f in 
chapter 330 expl'e88ly gmntt>d to u "county or township," Sl'l' Op. Att'y 
Gen. #77-2-4), I'J'CI'pt those whid1 would he limited by the Constitution 
or inconsistent with a state law if exercised by the commission. 257 
N.W.2d at 505. See §364.1, The Code 1979. 

This conclusion by the Court is necessarily controlling as to the t·eso
lution of your first question. The source of the Cedar Rapids Airport 
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Commission's powers is §330.21, The Code 1979; however, the scope of 
these powers has been read broadly to include both the powers granted 
to Cedar Rapids in chapter 330 and Cedar Rapids' home rule airport 
powers, except where limited by statute or Constitution. 

Your second inquiry raises the question of whether the Cedar Rapids 
Airport Commission's resolution purporting to make the violation of 
certain airport rules a misdemeanor punishable by fine or imprisonment 
is limited by the Constitution or is inconsistent with a state law, and 
therefore beyond the scope of its delegated powers under §330.21, The 
Code 1979. 

There is no qnestion but that a city airport commission is an adminis
trative body, created as a local public agency by the legislature, exer
cising both executive and legislative powers that otherwise would be 
reposited in the state sovereignty m· in an appropriate local governing 
body.' Sci• Grecnsbo1'o-High Point Airport Authority ·v. Johnson, 226 
N.C. 1, 36 S.E.2d 803, 809-810 (1946); Op. Att'y Gen. #78-5-1. For 
analytical purposes, a state deleg-ation of legislative power directly to a 
local agency or official (vertical delegation) is conceptually equivalent 
to a "lateral delegation" fl'Om the legislature to an executive agency 
within the same level of government, ami issues of undue delegation or 
articulable standards in vertical delegations have been treated similarly 
to those in lateral delegations by the few courts or commentators who 
have addressed the problem. See Payne, Delegation Doctrine in the Re
form of Local Law, 29 Rut.L.Rev. 803,823 (1976). 

Section 330.21, as interpreted by the Iowa Supreme Court, represents 
a delegation by the General Assembly of, inter alia, broad legislative 
powers to a city airport commission, including the power to make and 
enforce rules for the control, supervision and operation of an airport. 
See Airport Commission v. Schade, 257 N.W.2d 500, 505 (1977); §§330.23, 
364.1, The Code 1979. However, an outer boundary of these delegated 
powers exists at the point where the exercise of a particular power by 
an administrative body such as an airport commission would be beyond 
the scope of its enabling statute or would contravene the Constitution 
or state law. An administrative body purporting to exercise by rule or 
regulation such an inconsistent power is acting beyond the scope of its 
statutorily delegated powers, and the action is v_oid under the doctrine 
of ultra Pires. Sec, Iowa Dept. of Ret•. "· Iowa Merit Employ. Com'n, 
243 N.W.2d !HO, H14-Hlli (Iowa l!l71i). The regulation in question (Reso
lution No. !1-4-7!1) purports, in effect, to ndministmtivt>ly declat·e certain 
aets to he nimes and to provide niminnl sarwtions for the commission 
of the proscl'ihed acts. 

Initially, it is clear that nowhere in chapter JJU does the legislature 
expressly delegate to airport commissions (or to local governing bodies) 

' It is clear that a city such as Cedar Rapids would have the delegated 
power to enforce its airport rules with criminal penalties through its 
ordinance-making procedure if there were no airport commission. See 
Iowa Const. art. III, §38A; §§364.1, 364.3-.4, The Code 1979; Annot., 
174 A.L.R. 1343 (1948). 
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the power to make violations of their rules criminal offenses puniahable 
uy fine or imprisonment. Nor does the legislature itself provide by 
statute for criminal sanctions for violations of administrative rules of 
airport commissions. Any attempt to read chapter 330 as penal in nature 
must be strictly construed and not broadened beyond the clear and 
express intent of the legislature. See State 1'. Watts, 186 N.W.2d 611, 
614 (Iowa 1971). Therefore, the negative implication of the legislative 
silence regarding penal sanctions in chapter 330 must be that no power 
to legislate criminal offenses and sanctions was intended to be delegated 
to airport commissions on the face of chapter 330. 

Similarly, it appears untenable to conclude that a city ah·port com
mission may exercise such power through the incorporation and dele
gation of independent municipal home rule powers pursuant to chapter 
330.21, The Code 1979. In Iowa, as in other jurisdictions, the ultimate 
power to declare an act to be a crime and to determine its punishment 
is one restricted to the legislature which may not be delegated to a 
nonelective administrative body. State 1'. Watts, 186 N.W.2d 611, 614-616 
(Iowa 1971); State v. Ronek, 176 N.W.2d 153, 155 (1970). 

In State v. Watts, the Supreme Court was faced with an undue dele
gation attack on a statute which provided that a violation of any rule or 
condition of parole promulgated by the board of parole was a felony 
punishable by up to five years' imprisonment. The Court upheld the 
constitutionality .of the statute on the grounds that ( 1) while the board 
in effect did define the body of an act constituting a crime by later
enacted rules, there existed adequate safeguards surrounding the exercise 
of this rule-making power, and (2) the stat11te both provided that viola
tions of parole board rules would be punishable as crimes and set the 
applicable punishment. 186 N.W.2d at 616. Cleady implicit in the Court's 
emphasis on the latter factor is that in the absence of statutory setting 
of penalties and legislative recognition thaf violations of rules would 
constitute crimes, any exercise of crime-making power solely by the 
board of parole would have been invalid. See United States v. Grimaud, 
220 U.S. 506 (1911); People v. Grant, 242 App.Div. 310, 275 N.Y.S. 74 
(1934), afj"d per curiam, 267 N.Y. 508, 196 N.E. 553 (1935). 

As one leading commentator has noted, "The power to prescribe 
[criminal] penalties by rule may not be conferred upon administrative 
officials; any penalties for disobedience of rules and regulations must be 
fixed by the legislature itself." Schwartz, Administmtive Law §29 
( 1976). See Gellhorn, Administrative Prescription and Imposition of 
Penalties, 1970 Wash.U.L.Q. 265, 266-268. This position fairly reflects 
the prevailing state of the law in Iowa. Any attempt by an administrative 
body to declare by rule that any violation of its rules is a crime punish
able by fine or imprisonment would be a violation of the separation 
of powers concept contained in section one, article III of the Iowa 
Constitution. See Abrahams and Snowden, SeJmmtigtl of' Powe1·s and 
Administratil'l' Cl'iiiii'B, 1976 So.Illn.U.L.J. 1, 111-114. 

In light of thi!< conclusion, the power to designate certain acts as 
crimes and to prescribe punishment could not be delegated to the Cedat· 
Rapids Airport Commission without contravening the Iowa Constitution. 
Therefore, this power clearly has not ueen delegated to the commission 
through the provisions of §330.21, The Code 1979. The commission's act 
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in question, Resolution No. 9-4-79 (adopted 4-12-79), is beyond the scope 
of its delegated powers, ultm vires and therefore involid. See Iowa Dept. 
of Rev. v. Iowa Merit Employ. Com'n. 243 N.W.2d 610, 616 (Iowa 1976). 

The resolution of the above two questions obviates the necessity of 
answering your remaining· questions, at least to the extent they assume 
the exit~tem·e of the l'Oillllli!~:<ion'!l nimc-1111tking power tlis<·ussecl above. 
Howevet·, in the context of possihl<• altcmativc enfon·cmcnt of the aifllort 
commission's rules, a discussion of your thit·d question on the city's 
legislative power in this area may well he appropriate. 

It has been determined that the Cedar Rapids Airport Commission has 
no power to legislate crimes and punishment. In the absence of an airport 
commission, the City of Cedar Rapids clearly could adopt ordinances 
enforced by criminal penalties governing the control and operation of its 
airport. Moreover, it seems reasonable to conclude that, even with the 
existence of the airport commission, the City of Cedar Rapids may 
provide by ordinance for criminal enforcement of airport rules. 

Even though the State has entered the field of airport management 
and control with the provisions of chapter 330 establishing airport com
missions, it does not necessarily follow that the city is thereby totally 
precluded from acting in this field. The city may not exercise a home 
rule power which would be inconsistent with the laws of the general 
assembly. Section 364.1, The Code 1979. This limitation can be termed 
one of "preemption" whereby the State, by broad and comprehensive 
legislation, has intended to exclusively regulate a particular subject to 
the exclusion of any local government regulation. Op. Att'y Gen. #79-4-7, 
p. 9. 

By the language of §§330.17 anti :!80.21, The Code 1!17!1, the legisla
ture's allp.arent intent is that once an airport commission is created, it 
alone shall evercise the power to operate, manage and control the airport, 
to the exclusion of the local governing body. See A iqwrt Commission v. 
Schade, 257 N.W.2d 500,505 (Iowa 1977). Thus, ti is only after an elec
tion discontinuing an airport commission that "the power to maintain 
and operate such airport shall revert to such city, county or township," 
none of which presumably had such power during the existence of the 
commission. Section 330.17, The Code 1979. 

In light of this analysis, it seems clear that the City of Cedar Rapids 
would be precluded from enacting ordinances purporting to establish 
substantive rules for the operation, management or control of the airport. 
This would be inconsistent with chapter 330 which defines such rule
making as an exclusive function of the airport commission. 

It is not clear, however, that Cedar Rapids would be precluded from 
acting in the area of enforcement of duly-promulgated rules of the air
port commission. Not every subject area relevant to an airport has been 
preempted by state law and committed to the authority of the airport 
commission. For example, the power to sell the airport remains exclu
sively with the city, exercisable with the <'onsent or approval of the 
existing airport commission. Op. Att'y Gen. #78-5-1. Sec §330.21, The 
Code 1979; Ainmrt Commission 1'. 8clwdc, :!57 N.W.2<1 500, 505 (Iowa 
1977). 
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Similarly, it seems Io~rital that the power of u city to provide for 
criminal sanctions in the form of fine or imprisonment for the violation 
of its ordinances may be exercised consistently with state law for the 
enforcement of airport commission rules. The airport commission cannot 
exercise this power. The city's power to enforce by ordinance valid airport 
commission rules is not expressly limited by statute. Nor is there evidence 
(similar to the limitation vis-a-vis airport management contained in 
§330.17) in chapter 330 that exclusive authority to enjo1·ce airport rules 
is to be vested in the airport commission. Thus, it would appear reason
able to conclude that the City of Cedar Rapids may provide for criminal 
enforcement of duly-promulgated airport rules, with the consent and 
approval of the airport commission. See B1·yan v. City of Des Moines, 
261 N.W.2d 685, 687 (Iowa Hl78). ('f. State 1'. llubcrian, 216 A.2d 607, 
510-511 (R.L. 1966) (statute delegating power to city council to establish 
traffic agency by ordinance, with no specfic authorization for prescribing 
penalties by ordinance for violation of agency rules, held to intend the 
concurrent exercise of independent city ordinance power prescribing such 
penalties). 

The city may provide for such enforcement in two ways. One, it may, 
by ordinance, adopt a particular commission rule and provide for a 
criminal penalty for the violation of the adopted t·ule not to exceed a 
One Hundred Dollar ($100.00) fine or thirty (30) days imprisonment. 
Cr. §392.1, The Code 1979 (outlining similar enforcement procedure for 
city administrative agency rules). Or, two, the City may provide by 
ordinance that any and every violation of any duly-promulgated airport 
commission rule shall be enforced by uniformly applicable criminal penal
ties. See, State v. Watts, 186 N.W.2d 611, 616 (Iowa 1971). However, 
the city may not delegate by ordinance to the commission the power to 
pick and choose which of its rules shall come within the ambit of the 
ordinance's penal sanctions; this again would violate the constitutional 
proscription (discussed earlier) against the exercise of such legislative 
crime-making power by an administrative commission. See People v. 
Grant, 242 App.Div. 310, 275 N.Y.S. 74 (1934), aff'd per curiam, 267 
N.Y. 508, 196 N.E. 553 (1935). 

In summary·, the source of the Cedar Rapids Airport Commission's 
powers is §330.21, The Code 1979, which incorporates and delegates to 
the commission all of the powers expressly granted to a "city" in chapter 
330 plus all of the City of Cedar Rapids' home rule airport powers 
except those which would be limited by the Constitution or inconsistent 
with a state law if exercised by the commission. The commission's reso
lution purporting to declare violations of certain of its airport rules 
to be crimes punishable by fine or imprisonment is an act beyond the 
scope of its delegated powers, and hence ultra vires and void. For pur
poses of enforcement of airport rules, the City of Cedar Rapids may 
adopt a particular commission rule by ordinance and provide criminal 
penalties for the violation thereof, or it may provide by ordinance for 
uniform criminal sanctions for any and every violation of any rule of the 
airport commission. 
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November 9, 1979 

COUNTIES: Supervisors, §§69.2, 331.26, Code of Iowa, 1979, Supervisor 
elected at-large in county where members of the board of supervisors 
are required to reside one to each district (§§331.26(2), Code of Iowa, 
1979) is elected "for" the district in which he resides and a vacancy is 
created under §69.2 if he moves from that district during his term of 
office. (Appel to Cochran, State Representative, 11-9-79) #79-11-5 

The Honorable Dale M. Cochra11, State Representative: You have 
requested an opinion of the Attomey General as to whether a vacancy 
in the office of county supervisor exists when a county supervisor is 
elected to represent a given district within a county and then moves his 
residence out of that district. Additionally, if the answer to this question 
is in the affirmative, you have inquired as to the proper procedure for 
removing this official from office and appointing another person to fill 
that position. It is our opinion that such a county supervisor would 
indeed vacate his office by moving from the district in which he was 
elected to represent. 

Section u!l.2, The Code Hl7U, provides in relevant part: 
Every civil office shall he vacant upon the happening of either of the 
following events ... 3. The incumbent ceasing to he a resident of the 
... district ... by or for which h·e was elected or appointed, or in which 
the duties of his office are to be exercised. This subsection shall not apply 
to appointed city officers. 

Section 331.8, The Code 1979, relates specifically to supervisor districts. 
It authorizes the adoption of one of three county plans. Plan "one" pro
vides for election at large; plan "two" provides for election at large 
from equal population districts; plan "three" provides for election from 
equal population districts. 

Your question refers to a county supervisor elected to represent a 
specific district within a county. Hence, we are presented with either a 
plan "two" or a plan "three'' factual situation. 

Section 331.26 ( 2), The Code 1979, refers to plan "two", and states as 
follows: 

Members of the county board slwll be rcq11ired to reside Oil(' to ('llch 
X/I}J('I'I'isur district but shall hl' elet'ted hy the electors of the county at 
largl'. Elet'tion ballots shall he preparl'd to speeify the distriet which 
each candidat-e seeks to rept·esent and eaeh elector may east a vote for 
om• eandidatt• front eaeh distril"! fnr whieh a su(lt'rvisor is to ht• ehosen 
in the genural dcetinn. (emphasis added) 

This offiee has pre\"iously diseussed the interrelationship between 
§§u9.2 and 331.2u(2), The Code 1979. In a 1975 Opinion we were pre
sented with a factual situation quite similar to the one involved here. 
1975 Op. Att'y Gen. 123. One of three supervisors, elected at large but 
representing a specific district within a county, moved from the district 
in which he had been elected for a specific supervisor district and 
accordingly had vacated the office when he moved from the district. We 
see no reason to now deviate from that conclusion. 

Section 331.8 (c), The Cod€ 1979, refers to plan "three" and states in 
relevant part: 
... electors of each district shall elect one member who shall be required 
to reside in that dist1·ict. (emphasis added) 

In addition, §331.27, The Code 1979, provides that: 
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If pluu "thn.'t'" is selet·ted pursuaut to :<et·tion 1:! ••• 1111'1/lbi'I'H of the 
t·ounty hounl 11lwl/ be dc!'f,·d 1111 Jlrol'idcd i11 .~~·dio11 :1.11.:.!6 ••. (emphasis 
added) 

A county supervisor elected pursuant to §331.26, Code of Iowa 1979, is 
elected for the district in which he resides and a vacancy will exist if he 
moves from that district during his term of office. 1975 Op. Att'y Gen. 
123. 

It is clear from the quoted language in §§69.2, 331.8(c) and 331.27, 
The Code 1979, that a supervisor elected pursuant to plan "three", is 
elected to represent a specific supervisor district and that district during 
his term of office. Accordingly, if a county supervisor is elected to 
represent a given district in a county, he will have vacated his office if 
he subsequently moves his residence out of 'that district. 

Since we have answered your first question in the affirmative, we will 
respond to your second question relating to the proper procedure for 
removing the elected supervisor and appointing another person to that 
position. 

The procedure for filling vacancies in the membership of the board of 
supervisors is set forth in §§69.8 and 69.13, The Code 1979. Section 69.8 
states in relevant part: 

Vacancies shall be filled by the officer or board named, and in the 
manner, and under the conditions, following: ... 5. In the membership 
of the board of supervisors, by the clerk of the district court, auditor, 
and recorder .... 

Section 69.13(2) states in relevant part: 

If a vacancy occurs in the office of county supervisor ... sixty or more 
days prior to a general election, and the unexpired term in which the 
vacancy exists has more than seventy days to run after the date of that 
general election, the vacancy shall be filled for the balance of the 
unexpired term at that general election and the person elected to fill 
the vacancy shall assume office as soon as a certificate of election has 
been issued and the person qualified. 

If the vacancy occurs within the time frame established in §69.13 (2), 
The Code 1979, and the unexpired term extends more than seventy days 
beyond the date of the next general election, the vacancy must be filled 
through the general election. However, if the vacancy does not fall within 
the time frame established in §69.13 (2), The Code 1979, or if the term of 
office expires less than seventy days after the date of the next general 
election, the vacancy may be filled by appointment pursuant to §69.8(5), 
The Code 1979. 

November 13, 1979 

COUNTIES: County Board of Supervisors, Iowa Const. art. III, §39A; 
The Code 1979, §341.1, §341.3, §341.7, §341.8. A county board of super
visors has the power to pass a resolution freezing the hiring of new, 
full-time personnel which would increase the size of any department. 
(Hagen to Neighbor, Jasper County Attorney, 11-13-79) #79-11-6 

Charles G. N eighbur, JasJiel' Co1111fy Attorney: You have asked an 
opinion of this office as to a county hoard of supervisors' power to pass 
a resolution freezing the hiring of 111'11' full-time personnel which would 
increase the size of any department. 
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Chapter {~41, The Corle 1!!7H, gives the county hoard of supervisors 
express authority to determine the number of deputies, assistants and 
clerks for each office by recorded resolution.' §341.1. This statutory 
provision, coupled with the County Home Rule Amendment, would indi
cate that the county board of supervisors could regulate this number by 
imposition of a freeze on new hiring. Article III, §39A, Iowa Constitution. 

There are other express provisions covering certain county personnel 
which may escape this freezing power. Section 341.7 allows the county 
attorney to procure assistants in the I 1·inl of a person charged with a 
felony with the approval of a judge of the district court. The county 
board of supervisors shall, upon presentation of certification for services 
rendered, fix reasonable eompensation for this assistance. Section 341.8 
provides that a eounty auditor may be compelled to employ temporary 
assistants on aceount of the p1·essure of business in his office if there 
is no other appointed deputy. The~e provisions speak to temporary 
personnel a!Hi speeifie situations. not to permanent additions to a de
partment. 

As your request indicated, tht> rpsolut ion in question did not give the 
county hoard of supervisors the power to lt>rminatl· any employment as 
a method of eontrolling department size. Such powl•r would he in eonflict 
with *:341.3, which givl's revoeation of appointment power to the office 
making an appointment.' Neither did this resolution set employment 
prerequisites that are beyond a eounty board of supervisors' authority." 

Based on the power expressly given by statute to deal with county 
government size determination and the expanded authority granted by 
County Home Rule, our opinion in this matter is that a resolution by a 
county board of supervisors that freezes the hiring of new full-time 
personnel which would increase the siz£> of any department is within the 
board's power. 

November 13, 1979 

ELECTIONS: Absentee Ballots, ~§53.46, 53.49, 47.7, The Code 1979; 
42 U.S.C. ~1973dd-1. Persons temporarily absent from Iowa who are 
unable to state that they have a home in Iowa "with intent to remain 
there permanently, or for a definite or indefinite or undeterminable 
length of time" may not vote in state and local elections by absentee 
ballot. In federal elections, however, persons who are "uncertain" 
whether they will return to the state are entitled to vote pursuant to 
42 U.S.C. §1973dd-1 if they meet all other qualifications. Persons who 
intend to remain abroad permanently may not vote in either state or 
federal elections. Envelopes, under ~53.-16, The Code 1979, should be 
provided to all qualified absentee voters. (Appel to Synhorst, 11-13-79) 
#79-11-7 

'See Op. Atty. lil•n. 1934, page !j5; Op. Atty. Gen. 19:32, page 1; a_nd 
Op. Atty. Gen. 1!!30, page :379. 

'See Op. Atty. Gen. 1942, page 29. 

"See l'r!cMurry 1'. Board of SIIJll'l"l"iSoJ·s, 2()1 N.W.2d 688 (Iowa 1978), 
where a two-year experience prerequisite to employment was struck 
down by the Court as being beyond the board's statutory power. This 
case was heard before the County Home Rule Amendment went into 
effect. 
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Th1• Houoralile Illcll'ill IJ. Sy11horst, Sccrrfary of State: You have 
requested an opinion of the Attorney General regarding the impact of the 
Overseas Citizens' Voting Rights Act of 1975 iOCVRA), and its 1978 
amendments on ~53.4!J, The Code I !17!1. Specifically, you have asked the 
following questions: 

(1) Does the federal Jaw supersede paragraph 2 of ~53.4!J, The Code 
1979, in regard to citizens residing· "temporarily" overseas? 

(2) Can the state commissioner of elections (Secretary of State) 
instruct the county commissioners (county auditors) to honor ballot 
requests from all overseas Iowa citizens, both Jii'I'IIWncllf and telilporary? 

(3) Can the envelopes provided for in ~53.4G, The Code 1979, be 
printed so as to include all overseas Iowa citizens? 

I. 

Section 53.49, The Code 1 !17!1, provides as follows: 

The p1·ovisions of this division as to absent voting· shall apply only to 
absent voters in the armed fmTPs of the llnitPd States as defined for the 
purpose of absentee voting in ~!i:l.:n. Th·e provisions of ~~5:!.1 to 53.iHi, 
shall apply to all other qualifit>d \'oters not members of the armed forces 
of tlw lJ nited Stat<•s. 

However, citi;;ot.~ of t/1<· I ~11itl'lf Sial<'-' t'''"i"''''"·i/!1 1'1'.~idi11y o11tsid,· t/11· 
tnritot·iallimit.< of thl' f."llil,·d Stall's and the District of Columbia alHI 
their spouses and (lependents when residing with or aecompanying· them 
Nlwll be accorclccl the pril'ilrye of ab:w11tce 1·otinrt in the same manner as 
members of the armed forces. r Emphasis supplied] 

The federal counterpart to §53.49, The Code 1979, is somewhat broader 
in application. 42 U .S.C.A. §1978dd-1 ( Supp. 1979) provides that: 

Each citizen residing outside the United States shall have the right to 
register absentee for, and to vote by, an absentee ballot in any Federal 
election in the State, or any election district of such State, in which he 
was last domiciled immediatel·y prior to his departure from the United 
States and in which he could have met all qualifications (except any 
qualification relating to minimum voting ag2) to vote in Federal elections 
under any present law, eUCII tho11yh ll'hile residing o11tside the C'nited 
States he does not have a place of abode or other adrlress in such State 
or district, and his intent to 1·eturn to s11ch State or district may be 
111/CCI'tain, if - [Emphasis supplied] 

( 1) he has complied with all applicable State or district qualifications 
and requirements, which are consistent with this subchapter, concerning 
absentee registration for, and voting by, absente·e ballots; 

(2) he does not maintain a domicile, is not reg·istered to vote, and is not 
voting in any other State or election district of a State or territory or in 
any territory or possession of the United States; and 

( 3) he has a valid passport or card of identity and registration issued 
untlt•r lhe authority of thl• St>netary of Stalt• or, in lieu thereof, an 
alternative form uf identification eonsist1•nt with this suhchapter and 
applieable State or district requirements, if a citizen does not possess a 
valid passport or card of identity and registration. 

In addition, 42 U.S.C.A. ~1973dd-2 (Supp. 1979) states that: 

(a) Each state shall provide by law for the absentee registration or 
other means of absentee qualification of all citizens residing outside the 
United States and entitled to vote in a Federal election in such State 
pursuant to section 1973dd-1 of this title whose application to vote in 
such election is received by the appropriate election official of such State 
not later than thi1·ty days immediately prior to any such ·:!lection. 
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(b) Each State shall provide by law for the casting of absentee ballots 
fo1· Federal elections hy all citizens residing outside the United States 
who-

(1) ( are entitled to vote in such State pursuant to section 1973dd-1 
of this title; 

(2) have registered or otherwise qualified to vote under subsection (a) 
of this section; and 

(3) have returned such ballots to the appropriate election official of 
such State in sufficient time so that such ballot is received by such 
election official not later than the time of closing of the polls in such 
State on the day of such election. 

It is clear pursuant to §53.49, the state may deny voting privileges 
to the citizens who intend permanently to remain outside the United 
States. A question arises, however, whether persons "uncertain" as to 
whether they will return to Iowa may vote as absentees under §53.49. 
The general voter qualification provisions of the Code provide guidance 
on this question. Section 47.7 (1) provides that a person must be a 
•·esident of Iowa in order to be an eligible elector. Section 4 7. 7 ( 4) defines 
•·esidence as "the place which he declares is his home with intent to 
remain there permanently, or for a definite or indefinite or undetermin
able length of time." A person living ahi'Oad who is unable to declare 
that he intends to remain in a residence in Iowa permanently or for a 
definite or undeterminable length of time does not qualify as an elector 
under *47.7(4). We cannot believe that the absentee ballot provisions 
were intended to expand the franchise beyond the general qualifications 
of Chapter 47. Therefore, if a person is temporarily absent from the 
state and is unable to declare that he or she intends to remain in Iowa 
for a "definite, indefinite, or undeterminable length of time," that person 
may not vote by absentee ballot. 

In contrast, under OCVRA, a citizen is entitled to an absentee ballot 
in federal elections if the person a) intends to return to the United 
States, or b) is uncertain at the time he or she initiates the absentee 
process. The statute provides that "Each citizen residing outside the 
United States shall have the right to register absentee for, and to vote 
by, an absentee ballot in any Federal election ... even though his intent 
to return to such State or district may be uncertain ... ". 42 U .S.C.A. 
§1973dd-1 (Supp. 1979). We think it clear that OCVRA does not extend 
the franchis·e in federal elections to those who intend to permanently 
remain overseas. Such citizens would have little direct interest in partici
pating in the electoral process. However, OCVRA grants the franchise 
to absent voters in federal electio11s who are uncertain as to their future 
plans, but who cannot expressly declare that they intend to remain in 
Iowa for a period of time. Thus, while OCVRA provides that persons 
uncertain whether they will return to the state may vote in Iowa federal 
elections, Iowa law seems contra. 

To the extent they are inconsistent, the federal law must prevail with 
respect to national elections. The Supreme Court of the United States 
hall held thut the Congress hus till' power through rel{ulations to control 
the federal franchise, Orego11 t'. Mitchell, 400 U.S. 112, 134, 91 S.Ct. 260, 
27 L.Ed.2d 272 (1970). We therefore conclude that while persons who 
are "uncertain" about whether they intend to return may not vote in 
state and local elections, they are entitled to vote in federal elections 
pursuant to OCVRA. 
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II. 

Your second question concerned whether the state commissioners of 
elections could instruct the county commissioners to honor ballot requests 
from all overseas Iowa citizens, both permanent and temporary. On the 
basis of our analysis in Part I of this opinion, we conclude that the 
county commissioners need not honor requests from overseas Iowa citi
zens intending to permanently reside abroad. Section 53.49, The Code 
1979, and 42 U.S.C.A. §1973dd-1 (Supp. 1979) do not extend absentee 
voting privileges to these citizens. However, to be in compliance with the 
OCVRA, the county commissioners must honor any federal election ballot 
requests from those overseas Iowa citizens who are yet uncertain whether 
they will return to the United States. 

III. 

Your final question was in reference to whether the envelopes pro
vided for in §53.46, The Code 1979, may be printed so as to include all 
overseas Iowa citizens. Section 53.46 provides in relevant part: 

The state commissioner is authorized and empowered: 

2. To prescribe and direct the preparation of specially printed ballots, 
envelopes and other papers of different size and weight to be used in 
connection with absent voting by voters in the armed forces of the United 
States, if, in the discretion of the state commissioner, he shall determine 
that such a special ballot and other papers will facilitate voting by such 
voters; provided that the content of any such specially printed matter 
shall be the same as that used for absent voters generally in the particu
lar precinct in which said serviceman's ballot is to be cast, and provided 
further that such ballots, envelopes and other papers shall be substan
tially uniform in size and weight throughout the state; and provided 
further that the provisions of section 49.56, establishing the maximum 
cost of printing ballots, shall apply to the eost of printing any such 
specially printed ballots by the several counties; ... 

Section 53.49 requires that Iowa citizens temporarily residing oversea:> 
are to he "accorded the pl'ivilege of absentee voting in the same manner 
as members of the armed forces." Section 53.46 (2), The Code 1979, is 
the applicable guideline for the printing of envelopes to be used by those 
Iowa citizens falling within the scope of §53.49. 

Neither §53.49, The Code 1979, nor 42 U.S.C.A. §1973dd-l (Supp. 1979) 
requires that citizens intending to permanently reside overseas be granted 
absentee voting privileges. Therefore, the specially printed ballots and 
envelopes provided for in §53.46 should not be printed so as to include 
all Iowa citizens residing overseas. These ballots and envelopes are to be 
printed only as to include all Iowa citizens temporarily residing overseas 
who are qualified to vote in any federal, state or local election. However, 
to comply with 42 U.S.C.A. §1973dd-1 (Supp. 1979), ballots and envelopes 
must be printed so as to allow those overseas citizens uncertain of their 
intent to return to the United States, the privilege of voting absentee in 
federal elections. 
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November 13, 1979 

CIUMINAL LAW: BKIBEI{Y; GIFTS AND GI{ATUITIES; PUBLIC 
OFFICIALS. §~722.1, 2, The Code 1979. A public official who attends 
an opening of a new facility such as a bank and consumes free food, 
beverages, or receives mementos comnll'morating- tht• event probably 
docs not violate Iowa's bribery statutes where the value of the food 
and drink or memento is small, the public relations benefits obvious, 
and the general public is invited. As the value of the gift increases 
and the focus on public officials becomes more intense, however, the 
risk of potential liability under Iowa's bribery statutes increases. Con
sumption of a free meal at an event where the official is the speaker 
probably does not violate bribery laws because the requisite intent to 
influence is not likely present. Whether acceptance of free registration 
at a seminar is violative of the bribery laws depends on the facts and 
circumstances of each case. (Appel to Holden, State Senator, 11-13-79) 
#79-11-8 

The Honorable Edgar H. Holdeu, State Se11ator: We are in receipt 
of your opinion request concerning the application of Iowa's bribery 
statute. Section 722.1, The Code 1979, states: 

A person who offers, promises or gives anything of value or any benefit 
to any person who is serving or has been elected, selected, appointed, 
employed or otherwise engaged to serve in a public capacity, including 
any public officer or employee, any referee, juror or venireman, or any 
witness in any judicial or arbitration hearing or any witness in any 
judicial or arbitration hearing- or any official inquiry, o1· any member 
of a board of arbitration, with intent to influence the act, vote. opinion, 
judgment, decision m· exercise of discretion of such person with respect 
to his or her services in sueh capacity commits a class "D" felony. In 
addition, any person convicted under this seetion shall he disqualified 
from holding- publie offiee under the laws of this stall•. 

In particular, you ask whether this statute is violated when: 

l. a public official attends an opening of a new facility such as a 
bank, etc., and consumes free food, beverages, or receives mementos 
commemorating· the event; 

2. a public official speaks hefore an annual meeting of various groups, 
such as a chamber of commerce, trade union, or farm organization, and 
consumes a meal; 

3. a public official receives free registration at a seminar held by a 
group or association. 

I. 
Whether acceptance of fret' food and beverages at an open house 

comprises bribery depends on the l'i1aracter of the transaction. For 
instance, we recently held that where public officials receive small gifts 
(such as pencil~ or calendar~) g-ivt>n to a larg·e group of people and not 
exelmdvely to the puhlie, and havl' obvious advertising benefits, we think 
it highly unlikl'ly that a jury or judge would find the requisite intent to 
influence required under Iowa's bribery statutes. ( 197!) Op. Atty. Gen. 
# 7!l-4-27). 

We think the same approaeh would apply to eonsumption of food and 
beverages at open hoYses where members of the public are invited, where 
the value of the food and (!rink is small, and where the public relations 
benefits are obvious. For instance, we doubt that bribery occurs when a 
public official consumes punch at the opening of a branch bank facility 
when the general public is invited and the official attends as a current 
or prospective customer rather than as a government representative. As 
the value of the gift increases and the focus on public officials becomes 
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muJ·e intenNt•, howevl•r, till' risk of potential liability under Iowa's hrihery 
slntutell innenses. 

In order to avoid any difficulties with the bribery statutes, some 
organizations sell tickets to public officials or place contribution recep
tacles on tables so that officials can voluntarily pay for the approximate 
cost of the food consumed or gifts received. Such practices serve to limit 
any potential risk to donors and donees alike. In areas of doubt, we 
encourage organizations and the legislature to follow one of the above 
practices. 

II. 

Second, you ask whether bribery occurs when a government official 
speaks before an annual meeting of various groups, such as a chamber 
of commerce, trade union, or farm organization, and consumes a free 
meal. Again, we doubt that a judge o1· jury would find the intent to 
influence required to support a conviction of bribery under these circum
stances. Where a public official is a speaker, the fried chicken and 
mashed potatoes are not generally offered to influence a public official 
in the exercise of his or her governmental responsibilities hut as a modest 
accommodation for taking the trouble to appear before a group. In 
contrast, the requisite intent to influence may well be present when an 
interest group that is promoting legislation offers a lavish meal to public 
officials who are not part of the program. But, where the value of the 
meal is small, is the same as that offered to nonofficial participants, 
and where the official is the speaker, we doubt that even a zealous 
prosecutor would believe that bribery occurs under the circumstances. 

III. 

Finally, you ask whether bribery occurs when a public official accepts 
free registration at a seminar held by a group or association. This 
depends primarily upon the character of the geminar. 

Where the purpose of the semniar is etlul·ational only and is not 
designed implicitly or explicitly to promote a particular policy, we doubt 
that bribery occurs when an official attends without paying a registration 
fee. For instance, free atten<lance at a seminar on various legislative 
procedures us·ed in promoting exchange of views and not interested in 
passing particula1· legislation would not he within the scope of bribery 
Jaws because of the lack of intent to influence legislators in their official 
capacity.' Cf'. Op. Atty. Gen. #77-7-lG. 

The analysis is somewhat different, however, when the purpose of the 
seminar is to promote specific legislation or public policy goals. Because 
of First Amendment considerations, we think legislators may audit such 
seminar sessions as observers without charge and may also receive free 

materials with political expression where the materials have no collateral 
value outside its communicative value. Sec Op. Atty. Gen. #79-10-19. 

' A previous opinion of the Attorney General has held that reimburse
ment for expenses resulting- from such conference attendance, does not 
violate Iowa's gift law, §68B.5, The Code 1979, since such reimburse
ment does not threaten to affect independence of judgment or appear to 
have been intended to influence legislative action. See 197G Op. Atty. 
Gen. 704. 
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However, meals, lodging and other miscellaneous services may not be 
accepted without running the risk of offending Iowa's bribery laws since 
receipt of such benefits does not have First Amendment dimension. 

!'lovember 1:1, 1!17!1 

TAXATION: Military Servin· Tax Exemption: Servicemen entitled to the 
Vietnam Vl'tl'ran's Bonus: sl'ction :lfiC.I and :!5C.~. The Code 1977 and 
section 4~7.:!(4), The Codl' I!J7!). A Jlt'rson who qualifies for the Viet
nam Veteran's Bonus under Sl'ction :!5C.l would not be entitled to take 
the military service tax exemption under section 427.3 ( 4) when he or 
she had not served on activl' duty as defined in section 35C.2, between 
August 5, 1964 and June 30, 1973, both dates inclusive, or where said 
person has never been honorably separated from such active duty. 
(Price to Shirley, Dallas County Attorney, 11-13-79) #79-11-9(L) 

November 13, 1979 

TAXATION: Interplay of Property Tax Levels of Assessment and the 
Railroad Revitalization and Regulatory Reform Act, U.S. Const. 
Amend. 14; Iowa Con st. art. I, §6 and art. III, §30; 49 U .S.C. §11503; 
Section 441.21, The Code 1979. In the event that the six percent growth 
limits in section 441.21 were legislatively extended to commercial 
property, the extension of the same percentage lill)it to railroad prop
erty would not satisfy the requirements of the 4-Jt Act. If the legisla
ture lowered the level of assessment of commercial property below full 
market value, the 4-R Act would minimally require railroad property 
to be assessed at a level of assessment not higher than the commercial 
property level. If the legislature lowers the level of assessment of 
commercial property and, also, of railroad property in compliance with 
the 4-R Act, it is not constitutionally required to lower the levels of 
assessment of public utility property and industrial property. (Griger 
to Bair, Director of Rcvenul', 11-1:!-7!)) #79-11-10 

11/r. Gcrultl /). J:ni•·, /)irt•cfor of Ucl'<'llltt': You have requested an 
opinion of the Attorney General in your recent letter as follows: 

Section 306 of the U.S. Railroad Revitalization and Recovery Act pro
vides that a state may not assess transportation property at a higher 
ratio of market value than that at which all other comme•·cial and 
industrial property is assessed, nor ran transportation property be taxed 
at a rate greater than that applied to commercial and industrial property. 
Section 306 defines transportation property to include railroads which, 
in Iowa, are assessed annually by the Director of Revenue. 

In view of the provisions of this Act, I request an "Opinion of the Attor
ney General on the following questions: 

1. If the limits on assessment inc•·eases for residential and agricultural 
realty provided for in Section 441.21 of the Cod·e are extended to com
mercial realty, would the same percentage limit on assessment increases 
for railroad property satisfy the provisions of the Railroad Revitalization 
and Recovery Art? 

~. If as a result of limiting· increasPs in t·ommeiTial assessments, com
men·ial realty will he assessed at a level lll'low market value, must rail
road property also ht• assess<'d at tlw same level of assessment? 

:1. Assuming- that railroads must he assessed at the same level of 
assessment as eommereial realty, or limited to the same percentage 
increase in a;;sessments as (•omnwreial realty, must the ;;ame treatment 
also IJ.c given to other propc1tics assessed hy the Diret'tor of Revenue 
and to industrial realty whieh is assessed lol'ally? 

The Railroad Revitalization ami Reg-ulatory Reform Act (hereinafter 
referred to as the 4-R Act) was enacted by Congress in 1976, effective 
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on and after February 5, 1979. Public Law 94-210, 90 Stat. 54. The 
Revised Interstate Commerce Act of 1978 revised and recodified the 
statutory provisions of the Interstate Commerce Act, including section 
306 of the 4-R Act, but no substantive changes were made thereto. See 
Public Law 95-473, 92 Stat. 1445, 49 U.S.C. §11503. As you point out 
in your letter, one of the purposes of the 4-R Act was to prohibit unequal 
tax treatment by the states and their political subdivisions of "railroad 
transportation property" in the rate of assessed valuation in comparison 
with commercial and industrial property. Or to put it another way, when 
the 4-R Act became effective, a state and its political subdivisions were 
prohibited from assessing railroad transportation property at a higher 
rate of valuation (also known as level of assessment) than the rates 
established by the state and its political subdivisions for commercial and 
industrial properties. In this regard, 49 U.S.C. §11503(b) (1) states: 

The following acts unreasonably burden and discriminate against inter
state commerce, and a state, subdivision of a stat~. or authority actin~~: 
for a state or subdivision of a state may not do any of them: 

( 1) assess rail transportation property at a value that has a higher ratio 
to the true market value of the rail transportation property than the 
ratio that the assessed value of other commercial and industrial property 
in the same assessment jurisdiction has to the true market value of the 
other commercial and industrial property. 

Pursuant to Iowa property tax statutory provisions, as contained in 
section 441.21, The Code 1979, as amended by 1979 Session, 68th G.A., 
Ch. 25, §§3-6, commercial and industrial property are subject to property 
tax on the basis of the full fair and reasonable market value of such 
property. Railroad property is, likewise, pursuant to section 434.15. The 
Code 1979, subject to property tax on the full market value standard. 
Therefore, Iowa law, on its face, now requires the same level of assess
ment for commercial, industrial, and railroad property, and this tax 
treatment is consistent with the aforementioned conditions set forth in 
the 4-R Act. 

Residential and agricultural properties may not be taxed at full actual 
value which for residential property is equivalent to fair and reasonable 
market value and for agricultural property equals a value determined 
on the basis of productivity and net eaming capacity, all as set forth in 
section 441.21. Section 441.21 requires the Director of Revenue to "roll
back" the actual values of residential and agricultural property, on a 
statewide basis, if the growth rate of such class of property. in the 
current year exceeds six percent over the values for that class established 
in the prior year. In essence, a determination by the Director that the 
actual values for each of these two classes of properties exceed such six 
percent growth triggers the application by the Director of complex 
formulae for ascertaining a uniform percentage to be applied to all 
residential property and a separate uniform percentage to be applied to 
agricultural property in Iowa. The utilization of this formulaic approach 
to ascertain final taxable values for the assessment year 1978 resulted 
in a rollback of actual value of each residential assessment to seventy
eight percent of the actual value as previously determined by local assess
ing officials and a rollback of agricultural property values to ninety-six 
percent of established actual value. In 1979, this rollback scheme resulted 
in the establishment of the taxable value of residential property at sixty
four percent of market value and the establishment of the taxable value 
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of agricultural propetty at nin-ety-four percent of actual value i.e. pro
ductivity and earning capacity value. All of the above percentages were 
represented to the undersigned [,y your ~taff. 

Your first question concerns th·e leg·ality of a situation whereby the 
growth limits of six percent previously mentioned for residential and 
agricultural property actual values would ht· extended to commercial 
property so that the taxable values of the latter l'iass would be rolled 
hack to a uniform statewide percentage uf market value. Could this same 
six percent growth limitation standard he applied to railroad property, 
for rollback purposes, and satisfy the provisions of the 4-R Act requiring 
the level of assessment for railroad property to be no higher than that 
established for commercial property? The answer is clearly no because it 
cannot be presumed that railroad property and commercial property 
would increase or decrease in value by the same percentage increment. 
Suppose commercial property as a class increased in market value by 
more than six percent but railroad property did not. In such a circum
stance, a rollback of commercial property actual values to something less 
than full market value would be required, but there would be no rollback 
of railroad property values with the result that, unlike commercial 
property, railroad property would carry taxable values equivalent to full 
nunket value · __ the exact t·esult prosnihed by the 4-R Act. Moreover, 
even if both commen·ial property and railroad propetty had growth rateM 
in excess of six percent, there is no guarantee such growth rates would 
be equal. Thus, for example, if commercial property values increase by 
fifteen percent and railroad property values increase by eight percent, 
the rollbacks would be tl'iggered, but the net effect would be a greater 
rollback for commercial property than for railroad property so that 
railroad property would be taxed at a higher rate of market value than 
commercial property - again, the exact result prohibited by the 4-R Act. 

From the afot·ementioned discussion, it is clear that, with refet·ence 
to yout· second question, t·ailroad transportation property may he assessed 
at the same or lower level of assessment than commercial (and indus
trial) property, but not at a higher level. Thus, to minimally satisfy the 
4-R Act requirements, if commercial property is subject to a rollback 
in market value, railroad transportation property must be rolled back 
in taxable value at least to the level of assessment established for com
mercial property. 

By your third question, you inquire whether a legislative establishment 
of a level of assessment below the full market value standard for com
mercial property and a corresponding establishment of a similar level of 
assessment for railroad property in compliance with the 4-R Act would 
necessitate a like level of 'assessment standard for all properties assessed 
by the Director of Revenue and for industrial property which is locally 
assessed. More particularly, in discussions with your staff and you, 
concern was expressed whether all property assessed by the Director had 
to be taxed .at a uniform level of assessment to satisfy equal protection 
and uniformity requirements of the federal and Iowa Constitutions. 

Property assessed by the Director can be described as "public utility" 
property. Such property is described in section 428.24, The Code 1979, 
Chapter 433, The Code l!l79 ( Telegt·aph and Telephone Companies), 
Chapter 434, The Code Hl7!J (Railway Companies), Chapter 436, The 
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Code 1979 ( Expre~s Companies), Chapter 437, The Code 1979 (Electric 
Transmission Lines), and Chapter 4:1H, The Code 1979 (Pipeline Com
panies). S1·c also rules no l.A.C. ~7Ui and ~71.7, pertaining to industrial 
property loeally assessed. 

Our researeh did not disclose any federal statutes like the 4-R Act 
whieh would require the above mentioned public utility property (other 
than railroad property) and industrial property to be assessed at least 
at no higher level of assessment than commercial property. Therefore, 
the essence of your question is whether a legislative scheme whereby 
commercial property and railroad property would be valued, for property 
tax purposes, at a lower level of assessment than other public utility 
property and industrial property would be consistent with the equal 
protection clause of the fourteenth amendment to the United States 
Constitution and the uniformity provisions of the Iowa Constitution. See 
Iowa Const. art. I, §6 and art. III, §30. In this regard, the federal equal 
protection clause and the uniformity provisions of the Iowa Constitution 
are generally deemed to he of similar import so that a legislative classi
fication not in violation of federal equal protection is, likewise, not in 
violation of the Iowa Constitution's uniformity provisions. Dickinso11 v. 
Portt'r, 240 Iowa 393, 35 N.W.2d 6li (1949), app.dis., 338 U.S. 843, 70 
S.Ct. 88, 94 L.Ed. 515 (1949); City of Waterloo t'. Selden, 251 N.W.2d 
506 (Iowa 1977). 

Commercial property is obviously different than public utility property 
and industrial property. Legislative tax classifications based upon the 
use of property and which apply a different rate of valuation to such 
classes are l'nnstitutionally pcnnissiblt•. !Jit·kiu.~ou t'. l'orl<-r, supra; 1 
Cooley, Ta.ratiou (4th Ed. 1924) at p. 717. Therdore, the Iowa legisla
ture has the constitutional authority to subject l'Ommercial property to 
taxation at a level of assessment below full market value without de
creasing the level of assessment of public utility property and industrial 
property. Of course, if the legislature does follow that course of action, 
it will have to lower the level of assessment of railroad property to 
comply with the 4-R Act. 

The United States Supreme Court has firmly established the principle 
that a state may single out and subject railroads and their property to 
assessment and taxation in a mode and at a rate different from other 
businesses and property without violating the equal protection clause of 
the fourteenth amendment. Kentucky Raili'OIHl Ta.r Cases, 115 U.S. 321, 
6 S.Ct. 57, 29 L.Ed. 414 (1885); Jlichigan C.R. Cu. t•. Powers, 201 U.S. 
245, 26 S.Ct. 459, 50 L.Ed. 744 (1906); Su11lhe1·n R. Cu. v. Watts, 260 
U.S. 519 43 S.Ct. 192, 67 L.Ed. 375 (1923); Ohio River & W.R. Co. v. 
Dittey 232 U.S. 576, 34 S.Ct. 372, 58 L.Ed. 737 (1914). Because railroads 
are inherently different than other types of businesses, including public 
utilities, these cases allow railroad property to be taxed at rates which 
differ from others or to be taxed like some classes and differently than 
other classes. Therefore, as long as all railroads similarly situated are 
assessed at the same level of assessment by a tax scheme, there is no 
violation of the equal protection clause. The legislature may tax railroad 
property like other classes of property, if it chooses to do so, but it is 
not constitutionally required to do so and it, therefore, may provide for 
the assessment of such railroad property at a lower level of assessment 
than other property. Thus, the requirement of the 4-R Act that railroad 



506 

property be subject to taxation at a level of assessment not higher than 
commercial and industrial property merely creates a classification which, 
consistent with the federal and Iowa Constitutions, the Iowa legislature 
could have made in the first instance. 

Therefore, it is the opinion of this office that the legislature could 
provide for a prop·erty tax scheme whereby commercial property and 
railroad property would be valued at a lower level of assessment than 
public utility property and industrial property. 

November 14. 1979 

STATE OFFICERS AND DEPARTMENTS: Notice requirements for 
transfer of appropriations. Art. Ill, §1, Iowa Const. §§8.38, 8.39, 8.40 
and 721.2, The Code 1979. Section 8.39 requires the comptroller to 
notify the chairpersons of the appropriations committees of both houses 
and the chairpersons of the relevant subcommittees of the appropria
tions committees at least two weeks prior to affecting a transfer of 
appropriated funds. A transfer made without the required notice is 
void. Sections 8.38 and 8.40 provide potential civil remedies for viola
tion of the notice requin•nwnt and 7~1.~ could providt• eriminal penal
ties for knowing- violations of Chapter H. ( Sehantz to J{ush and Schwen
g-els, State Senators, 11-14-7!1) #7!1-11-11 

Th<' llollorab/,· /Jo(J ll11.~h n111/ Th" llouorn/JI•· Forn·.~t Sch11'CIIgl'ls, Stttf•• 
Sc)/(rfors: We have ret·eived your request for an opinion of the Attorney 
General in which you pose five questions concerning the notice require
ments imposed by §8.39, The Code 1979, in connection with the transfer 
of appropriated funds. You asked. 

1. Is the Governor (through the comptroller) required to provide any 
notice to the Legislature regarding transfer and use of appropriations 
pursuant to §8.39? 

2. If so, to whom is notice required to be given? 

3. When is notice required to be given? 

4. What is the effect of a transfer which has been made which does 
not conform with the notice 1·equirements or other provisions of §8.39? 

5. Are there any criminal or civil sanctions available under Chapter 8 
for misuse of appropriations including noncompliance with §8.39? 

Section 8.39 generally authorizes the Governor and comptroller to 
transfer funds appropriated for one purpose to another purpose within 
an agency or to another agency if certain conditions are satisfied. These 
substantive criteria were discussed in Op. Att'y Gen. #79-4-40. Trans
fers made pursuant to §8.39 are to be reported s11bsequently, on a monthly 
basis, to the Legislative Fiscal Committee. 

By amendment adopted in 1978, ch. 1027, Acts of the 67th G.A., the 
Legislature has imposed an additional requirement of J!rior notice to 
committee chairs. The pertinent portion of §8.39, The Code 1979, now 
provides: 

Prior to any transfer of funds pursuant to this section, the state comp
troller shall notify the chairpersons of the standing committees on budget 
of the senate and the house of representatives and the chairpersons of 
subcommittees of such committees of the proposed transfer. The notice 
from the state comptroller shall include information concerning the 
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amount of the proposed transfer, the departments, institutions or agen
cies affected by the proposed transfer and the reasons for the pronosed 
transfer. Chairpersons notified shall be given at least two weeks to 
review and comment on the proposed transfer before the transfer of 
funds is made. 

The statute itself rather clearly answers your first three questions. 
First, the comptroller (not the governor) is required to give notice prior 
to making a transfer of appropriations. The use of the verb "shall" in 
this context indicates that notice is a statutory duty rather than a dis
cretionary act. Section 4.1 (36), The Code 1979. Second, the statute 
provides that the chairpersons of the standing committees on budget of 
hoth the Hcnale and llou~l' of l{t•prl'~l·nlnl in·~ nnd thc dtuirpl·r~on~ of 
the budget suhl·onllnitll·c~ of sudt l'Oillllliltl·e~. As tlw l'OIIImittecs which 
eunently prepare the budget, thl• appropriations t·ommittees and sub
committees should be the recipients of the required notice. Notice need be 
given only the chairpersons of subcommittees involved with the agency 
affecting the transfer and, in the !'ase of an interagency transfer, the 
agency reeeiving the transfened funds. Third, the notice must be given 
at least two weeks prior to affeeting the transfer. The expression "two 
weeks" here connotes calendar rather than business days. 

Your fourth and fifth questions concern the sanctions or remedies for 
failure to provide the required notice in a timely manner and, inasmuch 
as §8.39 itself is silent on the matter, are rather more difficult. Your 
fourth question is essentially whether a transfer made without the 
required notice is void. 

We conclude that transfers without proper notice are void. As previous
ly noted, the amendment adding the notice requirement used the manda
tory verb "shall." Moreover, the first clause of §8.39 provides that "no 
appropriation shall be used for any other purpose than that for which it 
was made except as otherwise provided by law." The authority granted 
the executive to transfer funds is thus an exception to this general 
prohibition. An exception to a general prohibition is to strictly eonstrued. 
Wood B1·os. Thresher Co. u. EicJre,·, 231 Iowa 550, 526, 1 N.W.2d 655, 
HG1 (1942); 2A Sutherland, Statutory Coustl'l!ctiolt, §47.11 (4th ed. 
I !JH). That rule of construction is eomplemented here by the rule that 
statutes should h~ eonstrued to avoid constitutional diffieulties. Iowa Nat. 
ludu.~. I,ouu Co. 1' . . 1"11'11 State /Jrjd. of llr'l'l'/111<', 224 N.W.2d 4:lG, 442 
(iowa 1974); Statr· r. Uuttu•.~. 21i0 Iowa fi!JO, 148 N.W.2d 81i2 (1967). 
The legislative branch of J.('overnment has primary respon~ihility for the 
appropriation of state funds. lrc/dcu r. Uuy, 229 N.W.2d 706, 709-10 
(Iowa 1975). Section 8.39 constitutes a partial delegation of that author
ity to the executive branch in order to achieve needed fiscal flexibility. 
Such a delegation is potentially challengeable as a violation of the sepa
ration of powers principle of Art. III, §1, Iowa Const. If the notice 
provisions of §8.39 are construed as mandatory conditions precedent to a 
valid transfer, they become a meaningful procedural safeguard and a 
court would be significantly less likely to accept an impermissible dele
gation of legislative power challenge to §8.39. See Warren County 1'. 

Judges of Filth Jud. Dist., 243 N.W.2d 894 ( 1976); Note, Safeguards, 
Standards and .Vecessity: Permissible Parameters lor Legislati1'e Dele
gation in Iowa. 58 Iowa L.Rev. 974 (1973). 
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Your fifth question concerns potential civil and criminal sanctions for 
failure to provide the required notice. Sections 8.38 and 8.40 plainly have 
potential application here. Section 8.38 provides: 

No state department, institution, or ag·ency, or any board member, com
missioner, director, manager, or other person connected with any such 
department, institution, or agency, shall expend funds or approve claims 
in excess of the appropriations made thereto, nor expend funds for any 
purpose other than that for which the money was appropriated, except 
as otherwise provided by Jaw. A violation of the foregoing provision 
shall make any person violating same, or consenting to the violation of 
same liable to the state for such sum so expended together with interest 
and costs, which shall be recoverable in an action to be instituted by the 
attorney general for the use of the state, which action may be brought in 
any county of the state. 

Because the language of this section so closely parallels §8.39, we believe 
this remedy would be available for at least some violations of the notice 
requirements. 

Section 8.40 provides for a penalty of two hundred fifty dollars for 
violation~ of Chapter 8 and specifies that violations are grounds for 
termination of employment. Section 8.40 provides: 

A refusal to perform any of the requi1·ements of this chapter, and the 
refusal to perform any rule or requirement or request of the governor 
or the state comptroller made pursuant to or under authority of this 
chapter, by any board membt>r, L"mnmissioner, director, manager, building 
L'ommittee, or other offic.er or person l'Onneeted with any institution, or 
other state department nr establishment a' herein defined, shall subject 
the offender to a penalty of two hundn·d fifty dollars, to be recovered 
in an al'tion institutt>d in tlw distrid l'Ollrt of Polk l'Ollnty by the attorney 
g-eneral for tlw use of tlw stall'. If sul'h offL•ttder bL· not an offiL·Pr dected 
by vole of the pL•ople, Slll'h offL•nst• ,;hall ht• suffil'il•nt •·au>'L' for removal 
from offil'l' or distllissal frnnt L'lllplo~·nll'llt h~· tlw g·ovl'l'll!lr upon thirty 
days' twlil'l' in \\Tiling· tn sul'h nfl'en•h•r; and. if Slll'h offe1Hler b.e an 
offieer eiL'L'led h~· votl' of' tlw peopll', >'tll'h off'enS<· shall i>P suffil'ient cause 
to suhjl'L'~ the offendl•r to inljll'al'hnH•nt. 

This offil'e has the slatutor~· n•sponsihility for !Jring-ing· actions pursu
ant to ~~8.:3H and 8.-10. \\'c notl' first that the courts have not had occasion 
to construe these Sl'ctions. If an alleged violation of ~8.3!l were to occur, 
it would be nec·essary for u~ to addn•ss such questions as whether §8.38 
imposes strict liability and what eonstitutes "a refusal to perform any 
of the requirements of this chapter" within the meaning of §8.40. In any 
event, in the normal pro(·ess of determining an appropriate remedy to 
seek, this office would eonsider such familiar criteria as whether the 
alleged violation was flag-rant m· technical and whether it was deliberate 
or inadvertent. 

Finally, we would not<' that ~7:!1.:!, nonfelonious miseonduct in office, 
eould LTPate eriminal liability for certain violations of Chapter 8. That 
section provides in pertinent part: 

.-\ny public officer or cmployEP. or any person al'ting under eolor of such 
office or employment, who knowing·!~· dol'>' an:- of the followinv, commits 
a serious misdempanor: 

I. :vtakes an~· (·ontracl which L'ontetHplatL·s an t•XpL·ndilllll' known by 
him o1· ill'r to he in l'Xl'l'Ss of that autlwrized h~· law. 

·1. Bv eolor of his or hl'r ol'fiL'l' atlll in l'Xl'l'S~ of' the authoritv l'Oll
fcrn•d (;n him o1· lwr by that of'fiL'l', t·L•quin•s an~· person to do anything· 
or to refrain from doing· any lawful thing·. 
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li. l"aib to pl'rform an:> dut.1· n•quin•d of him or liL·t· 1.~ law. 

As we have previously opined. this sel'tion n·quires proof of a "knowing" 
violation. Sf'c Op. A tt'y (;en. # 7!1-!1-15. 

In summary, the l!'J7R amendment to ~8.3!1 requires the comptroller to 
notify the chairpersons of the appropriations committees of both houses 
and the chairpersons of the relevant subcommittees of the appropriations 
committees at least two weeks prior to affecting a transfer of appropri
ated funds. A transfer madl' without the required notice is void. Sections 
8.38 and 8.40 provide potential l'ivil remedies for violation of the notice 
requirement and ~721.2 could provide criminal penalties for knowing 
violations of Chapter 8. 

Non•mbl•r II, 1!17!1 

<'ONSTITLJTIONAL LAW: (;OVEttNOH: Acceptance of Federal Funds 
and Transfers of State Funds. Iowa Canst. Art. III, §~1, 24; §§7.9, 8.39, 
The Code 1979. The Governor may not constitutionally accept federal 
funds if the acceptance commits state funds subject to appropriation 
which have not been appropriated. However, it will not invariably be 
necessary for the executive to point to an appropriation specifically 
"earmarked" as matching funds. Funds may constitutionally be trans
ferred pursuant to §8.39 in connection with the acceptance of federal 
funds if the statutory requirements for a proper transfer are satisfied. 
(Schantz to Rush, State Senator, 11-14-79) #79-11-12 

The Honorable Bob Rush, State Senator: You have requested our 
opinion concerning the constitutionality of §§7.9 and 8.39, The Code 1979. 
This request is apparently related to an opinion issued by this office 
earlier this year involving the construction of the Vocational Rehabilita
tion Center. In Op. Att'y Gen. #79-4-40, although stressing the question 
was not free from doubt, we concluded that the Director of General 
Services has implied authority, delegated from the Governor and derived 
from §§7.9 and 8.3!1, to contract for the construction of the new center, 
without a ~pecifil' appropriation for that purpose. We noted but did 
not resolve certain constitutional questions rai:;ed hy resort to §7.9 in 
those circumstances. 

Now, noting· that Art. Ill, ~*I and 24, Iowa Const., place the respon
sibility for eontrol of the purse strings in the Legislature, you ask the 
following questions: 

l. Is Sec. 7.!.1 of the Code constitutional if acceptance of federal funds 
obligates state funds which have not been appropriated by the legisla
ture? 

2. If Sec. 7.9 of the Code is constitutional in the above instance, what 
limitation, if any, is there on the governor's authority to commit state 
funds without a legislative authorization? 

3. Is the transfer of state funds under Section 8.39 of the Code 
constitutional if the transfer is required, or otherwise the result of 
acceptance of federal funds under Sec. 7.9? 

Section 7.9, The Code 1979, provides: 

The governor is authorized to accept for the state, the funds provided 
by any Act of Congress for the benefit of the state of Iowa, or its 
political subdivisions, provided there is no agency to accept and adminis
ter such funds, and he is authorized to administer or designate an agency 
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to administer the funds until such time as an agency of the state is 
established for that purJHl~c. 

Yout· first que~tion is whether the cxeeutive braneh may accept federal 
funds pursuant to *7.!J if ~ueh aeeeptanre obligates state funds which 
have not been appropriated by the Legi~lature. Presumably, you have in 
mind federal programs which require a state "match" and situations such 
as that involved in our previous opinion where, although no state "match" 
was required, the executive undertook a project whose cost exceeded the 
available federal funds. 

Section 7.9 does not purport to authorize the executive to obligate state 
funds in the absence of a legislative appropriation. Thus, the statute 
does not violate Art. III, §24 on its face and the real question is whether 
the Governor could exercise the authority to "accept and administer" 
fedet·al fund~ ron~i~tl•nlly with th1• constitution if, in so doing, he were 
to ohligutl· stat<• fund~ whirh haVl' not hl'l'n appropriull•d hy the Legisla
ture. The short un~wer is no. Artit:!e Ill. ~~4 would he violated if the 
l('overnor, in accepting federal fund~. were to eommit state funds subject 
to appropriation' without legislative authorization. 

Lest the short answer he misleading·, however, some elaboration is 
appropriate. Although in accepting federal funds the executive can 
commit only those ·funds subject to appropriation which have in fact 
been appropriated, this does not mean that the executive can commit 
only funds which have been specifically earmarked as "matching funds" 
or otherwise specifically designated for a project such as the Vocational 
Rehabilitation Center. It has long been held that the word "appropria
tion" in Art. III, §24 does not refer only to the specific appropriations 
of the General Assembly which are grouped together and designated as 
the "appropriation acts;" the concept of a "standing" appropriation long 
has been recognized in Iowa. See Pri111e u. McCarthy, 92 Iowa 569, 576-79 
(1894); Frost v. State, 172 N.W.2d 575, 579 (Iowa 1969); Graham v. 
Worthington, 259 Iowa 845,862, 146 N.W.2d G23, 637-38 (1966). See also 
1936 Op. Att'y Gen. 682, (;85. It should be noted in this regard that §8.6 
(10), The Code 1979, recognizes the coneept of standing appropriations 
and requires the comptroller to prepan• a biennial report containing a 
l'Otnplete list of all such appropriations for the General Assembly. We 
also note that the eomptroller has not regarded and we do not regard 
§7.!.1 as creating a standing appropriation of state "matching funds" for 
the purpose of obtaining federal funds. 

To summarize, the exeeutive, in seeking m· accepting federal funds 
pursuant to §7.9 can commit only those funds subject to appropriation 
which have in fact been appropriated. Although appropriated funds may 
only be spent for the purposes authorized by the legislature, it will not 
invariably be necessary for the executive to point to an appropriation 
specifically "earmarked" as matching funds.' 

' As we noted in our prior opinion, the requirement for an appropriation 
is generally limited to the so-called "general fund" of the treasury 
and not to certain "special funds,'' even though the state treasurer may 
act as custodian of the funds. See yellemlly Farrell t'. Stale Board of 
Regents, 179 N.W.2d 533, 546 (Iowa 1970). 

' Our answer to your first question makes it unnecessary to address the 
second. 
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II 

You also inquire whether a transfer of funds under §8.39 is constitu
tionally permissible if the transfer is required by the acceptance of 
federal funds pursuant to §7.9. 

Section 8.39, The Code 1979, provides: 

No appropriation nor any part thereof shall IJ~ used for any other pur
pose than that for which it was made except as otherwise provided by 
law; provided that the governing board or head of any state department, 
institution, or agency may, with the written consent and approval of the 
governor and state comptroller first obtained, at any time during the 
biennial fiscal term, partially or wholly use its unexpended appropria
tions for purposes within the seope of such department, institution, or 
agency. 

Provided, further, when the appropriation of any department, institution 
or agency is insufficient to properly meet the legitimate ·~xpenses of such 
department, institution, or agency of the state, the state comptroller, 
with the approval of the governor, is authorized to transfer from any 
other department, institution, or agency of the state having an appropria" 
tion in excess of its necessity, suffici·ent funds to meet that deficiency. 

Prior to any transfer of funds pursuant to this section, the state comp
troller shall notify the chairpersons of the standing committees on budget 
of the senate and the house of representatives and the chairpersons of 
subcommittees of such committees of the proposed transfer. The notice 
from the state comptroller shall include information concerning the 
amount of the proposed transfer, the departments, institutions or agen
cies affected by the proposed transfer and the reasons for the proposed 
transfer. Chairpersons notified shall be given at least two weeks to 
review and comment on the proposed transfer before the transfer of 
funds is made. 

Any transfer made under the provisions of this section shall be reported 
to the legislative fiscal committee on a monthly basis. The report shall 
cover each calendar month and shall IJ.e due the tenth day of the following 
month. The report shall contain the following·: The amount of each 
transfer; the date of ·eaeh transfe1·; the department to which the transfer 
was made; the department and fund from which the transfer was made; 
a brief explanation of the reason for the transfer; and such other 
information as may he required by the committee. A summary of all 
transfers made under the provisions of this section shall be included 
in the annual report of the le!!;islative fiscal committee. 

In our earlier opinion, Op. Att'y Gen. #79-4-40, we summarized the 
authority provided by §8.39 as follows: 

This section actually provides for two types of transfers. First, the 
governor and comptroller may authorize a transfer of a department's own 
une.rpended appropriation for purposes within the scope of such depart
ment. Second, the comptroller may transfer funds from another depart
ment having an appropriation in excess of its necessity to a department 
whose appropriation is iusufficieut to meet its legitimate e.rpenses. With 
respect to illfra-dcpartll!ellfal transfers, the only limitation is that the 
transferred funds be used "for purposes within the scope of the depart
ment." In this particular situation that limitation is satisfied. As previ
ously noted, the Governor desig·nated the director as the proper person 
to administer the federal grant. Moreover, there can be little question 
about the propriety of desig·nating the director for such a project because 
it has been the recent custom for the director to superintend construction 
of new state buildings. 

With respect to illtcr-clquu·flllcllflll transfers, however, we note two limi
tations. The transfened funds must he used to meet "legitimate ex
penses" of a department "whosl' appropriation is insufficient." We in-
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terpret this to mean that inter-d~partmental transfers may lle made only 
to supplement an existing- appropriation. Sr·,· HHiX OA(; 1:~2. 150. 

As we previously noted in passing, a prior Attorney General's Opinion 
had held that *8.3!) is not an unconstitutional delegation of the appropria
tion power from tht• leg·islative hraneh lo the t•xeeutive ln·aneh, l!J74 Op. 
Att'y Gen. 82. We find no n·ason to nwdify lhaL view. 

Turning to your specifie question, we believe that a transfer of funds 
pursuant to §8.3!) may be employed constitutionally in connection with 
the acceptance of federal funds pursuant to ~7.!J to the extent, but only 
to the extent, that the requirements for a valid transfer are satisfied. 
In the case of intra-departmental transfers, the funds accepted pursuant 
to §7.9 and the funds transferred pursuant to §8.3!J must be used "for 
purposes within the scope of the department.'' In the case of inter
departmental transfers, the funds transfened may be used only to meet 
"legitimate expenses" of a department "whose appropriation is insuffi
cient." In other words, before an interdepartmental transfer can be 
employed in conn·ection with ~7.!J, it must be shown that the Legislature 
made an appropriation to the receiving department for at least the 
general purpose for which the transfened funds will be expended. It will 
be noted that the funds subject to appropriation which may be trans
ferred pursuant to §8.3!) have heen formally appropriated and will be 
expended for a purpose generally approved by the Legislature. This 
would appear to satisfy Art. III, ~~1 and 24. 

November 14, 1979 

AGRICULTURE: Grain Moisture Testing. Sections 159.5 and Chapter 
215A, The Code 1979; H.F. 734, Section 3, 1979 Session 68th G.A. The 
use of a sample of grain for moisture testing obtained by a method of 
probing for foreign material not approved pursuant to ~159.5(10) is 
not prohibited pursuant to H.F. 734 and §159.5(10). (Willits to Louns
berry, Secretary of Agriculture, 11-14-79) #79-11-13(L) 

No,·ember 19, 1979 

MUNICIPALITIES: Police Radio Broadcasting System-IOWA CONST. 
art. 3, §40; §§28E, 364.1, 364.3(4), 384.1, 384.24(3)(j), 693.4, 693.5, 
693.6, The Code, 1979. A city may not levy a separate tax to defray 
the maintenance expenses of a Chapter 693 Police Radio Broadcasting 
System. So long as a city operates only a receiver set, it may not be 
required, to contribute to the expenses of operating a Chapter 693 
system. Member cities and a county operating a Chapter 693 system 
may reach a Chapter 28E agreement covering the respective contribu
tions to the maintenance expenses of the system and a city may provide 
funds to cover its contribution as a part of its general tax levy under 
Section 384.1. (Swanson to Heintz, Chickasaw County Attorney, 11-19-
79) #79-11-14 (L) 

November 19. 1979 

KLECTIONS: Campaign Finance; Chapter 56, The Code 1979, Public 
officeholders may expend campaign funds held by a candidate's com
mittee for any lawful purpose provided that full disclosure of contri
butions and expenditures is made in compliance with the Campaign 
Finance Disclosure Act. (Hagen to Holden, State Senator, 11-19-79) 
#79-11-15 (L) 

Nonmber 20, 1979 

COUNTIES AND COUNTY OFFICEUS: County employees' reimburse
ment for personal automobile use. §§79.9, 79.10, 79.13, The Code 1979. 
Reimbursement made to a local public employee for use of a personal 
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automobile in performance of public duties must be made pursuant to 
§79.9, The Code 1979, mileage reimbursement limitation in effect. 
(Hyde to Gustafson, Crawford County Attorney, 11-20-79) #79-11-16 

Thomas E. Gustafson, Crawford County Attorney: You have requested 
an opinion of this office concerning the method of reimbursement for 
county employee automobile expenses. Specifically, your question dealt 
with employees in the office of the county assessor: 

Can employees submit actual expenses incurred in the use of their own 
automobiles in the performance of a public duty in lieu of the mileage 
allotment of fifteen cents 1 per mile as set forth in ~79.9, The Code 1979? 

Section 79.9, The Code 1979, provides: 

When a public officer or employee other than a state officer or employee, 
is entitled to be paid for expenses in performing a public duty, a charge 
shall be made, allowed and paid for the use of an automobile of eighteen 
cents per mile for actual and necessary travel effective July 1, 1979, and 
twenty cents per mile effective July 1, 1980. A statutory provision stipu
lating necessary mileage, travel, or actual reimbursement to a local public 
officer or employee shall be construed to fall within the mileage reim
bursement limitation specified ill this section unless specifically provided 
otherwise. [Emphasis added]. 

Section 79.9 was a blanket provision enacted in 1974, 65th G.A., ch. 
1091, §6, subjecting certain reimbursement provisions elsewhere in the 
Code to the rate imposed by the section. The legislature simplified the 
constant updating procedure that had been necessary in that only one 
section of the Code would need revising in order to bring the reimburse
ment in line with the effects of inflation. 

Section 79.9 by its own language applies to local public officers and 
employees automobile expenses, whether they are described as "neces
sary", "mileage", "travel" or "actual". Prior opinions of this office have 
interpreted the word "ne£essary" to mean "actual", and such "actual" 
expenses were subject to the monetary per-mile limitation. 1934 Op. Atty. 
Gen. 53, 1934 Op. Atty. Gen. 305. In view of the express nature of the 
Code's provision for public employee automobile expenses, the county's 
ability pursuant to its extensive home rule powers to provide alternative 
methods has been preempted. See Op. Atty. Gen. #79-4-7. 

Your request noted that the language in §79.10, The Code 1979, which 
provides: "No law shall be construed to give to a public officer or em
ployee both mileage and expenses for the same transaction," appears to 
indicate a choice of reimbursement to an employee by either "mileage" 
or "expenses". However, this office has interpreted the word "expense" 
to mean other than personal automobile allowance. That opinion referred 
specifically to other modes of travel, such as travel by railroad, as prop
erly defining expense. 1932 Op. Atty. Gen. 55. Further, §79.13, The Code 
1979, uses the words "mileage or other traveling expenses ... railroad, 
hotel and other traveling expenses ... ", which implies that the legisla
ture's use of the word "expense" refers to costs other than those incurred 

1 Since your Jetter, the legislature has amended the rate to eighteen cents 
effective July 1, 1979 and twenty cents effective July 1, 1980, 1979 Ses
sion, 68th G.A., ch. 2, §41. 
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hy a puhlk ~lnployt.>t!'~ u~t· of a per~onul uulomohil~. Thus, no choire of 
method of reimbursement is apparent in the statutes. 

In conclusion, it is our opinion that reimbursement made to a local 
public employee for use of a personal automobile in performance of public 
duties must be made pursuant to the §79.9 mileage reimbursement limi
tation in effect. The reimbursement rate for personal automobile use may 
be inadequate by today's standards, but it is within the legislature's 
province to make any revisions. 

Nnn•mht•r :w. 1!17!1 

SCIIOOLIIOliHE Jo'UNII: Ch. :!4, ~~:!!i7.:!u, :!7!i.:l:!, :!!11.1:1, :!!l7.!i, I!IH.lK. 
A school district bourd of dir~ctm·s may mw excess sehoolhou~w bond 
funds for constructing and equipping un athletic field on land owned by 
the district without a new vote by the electors. (Hagen to Fisher, 
Webster County Attorney, 11-20-79) #79-11-17 

Monty L. Fisher, Webster County Atto1·ney: You have asked for an 
opinion of the Attorney General concerning the use of schoolhouse funds. 
The voters of the Northwest Webster Community School District ap
proved issuance of school bonds for the purpose of constructing and 
furnishing a new Junior-Senior High School. You report that construc
tion of the building will be completed at a smaller cost than expected. 
The questions you propound are as follows: 

1) May the school district use the excess funds for the purpose of 
constru<:ting and equipping an athletic field on land adjacent to school 
buildings that is owned by the district? 

2) May it do so without another vote by the electors? 

We· believe the answer to both questions is yes. 

The statutory system for financing the acquisition of school sites and 
of constrm·ting and equipping school buildings hy Iowa public school 
districts is eontained in Title XII of the Iowa Code. Sections 275.32, 278.1, 
::!98.18, 297.5 and 291.13, The Code 1979, are particularly relevant as is 
Chapter 24, the local budget law. 

The Code requires that the schoolhouse funds be kept separate. There 
is no authority vested in a district board of directors to transfer funds 
from one of the funds to the other. Your questions are limited strictly 
to the use of funds in the schoolhouse fund. 

There is no doubt that the construction and equipping of an athletic 
field is a schoolhouse expenditure, and thus, to be financed from the 
schoolhouse fund of the district. Physical education is required to be 
taught in grades one through twelve. Sections 257.25(3) (4) and (6), The 
Code 1979. Furthermore, the academic physical education requirement 
in high school may be satisfied by participation in interscholastic pro
grams. See §257.25(6) (g), The Code 1979. Thus, an athletic field is no 
less a classroom than a science laboratory or an English or history 
classroom in the high school building. We believe authority to build and 
equip a new Junior-Senior High School building encompasses construction 
and equipping of an athletic field on land owned by the school district. 
While the word used in the public measure submitted to the Northwest 
Webster Community School District electors was "building" rather than 
"schoolhouse", we do not think the difference is of significance within 
the meaning of the statute. 
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The people of the district approved a bond issue pursuant to §278.1 (7), 
The Code 1979. We see no reason for resubmission of the question to the 
voters if the funds are to be used for schoolhouse purposes and not for 
purposes which must be financed by the general fund of the school 
district. 

The questions you raise with respect to the proposed use of the school
house fund are slightly different from others raised with this office on 
previous occasions but our response here is consistent with the earlier 
opinions. See 1976 Op. Atty. Gen. 198 and 723; 1972 Op. Atty. Gen. 130. 

November 21, 1979 

SCHOOLS: Offsetting tax against non-resident tuition payments; §282.2, 
The Code 1979. A non-resident of a school district who pays tuition 
in that district should deduct school taxes from tuition in the year both 
are paid, rather thaQ deducting taxes from tuition paid in the year the 
taxes were assessed. (Norby to Anderson, Dickinson County Attorney, 
11-21-79) #79-11-18 (L) 

November 26, 1979 

STATE OFFICERS. AND DEPARTMENTS: Department of Substance 
Abuse-Contracts for Substance Abuse Treatment. Sections 125.44, 
124.45, The Code 1979. If the contract between the department and a 
facility is "open-ended," the department is responsible for 76 per cent 
of the total unpaid expenses submitted to the department by the facility 
on a cost-reimbursement basis. If the contract is in the form of a 
"maximum grant" agreement, the department's maximum liability is 
that total figure on the face of the contract, again on a cost-reimburse
ment basis. If the supplemental or additional costs result from "care, 
maintenance, and treatment," then the department would be responsible 
for their payment, and these costs would be included in any computa
tion to determine the point at which the department's total liability had 
been exhausted under a "maximum grant" contract. (Dallyn to Carr, 
State Senator, 11-26-79) #79-11-19 (L) 

Novrmber 26, 1979 

SCHOOI.S: Transfer to Schoolhouse Fund: A school district board of 
directors muy not transfer funds from the generul fund to the school
house fund for the purpose of constructing u hot lunch facility without 
approval of the electors even though there is a sufficient surplus in the 
general fund to defray the cost of such construction. Iowa Const., Art. 
IX, § 2nd(1); ch. 24, 296, 2978; §§24.14, 275.32, 278.1(5)(7); 279.33, 
279.34, 283A.9, 291.12-15, 297.5, 1'he Code 1979. (Hagen to Brown, 
State Senator, 11-26-79) #79-11-20 (L) 

N~n·ember 26, 1979 

.I<~LECTIONS: Campaign Finance Ilisclusure Commission. Ch. 56, §56.11, 
The Code 1979. The Campaign Finance Disclosure Commission may 
participate in and agree to informal settlement or disposition any time 
before a complaint is filed with it, and once a complaint has been filed, 
when such informal settlement results in the dismissal of the complaint 
by the parties. (Hyde to Eisenhauer, Executive Director, Campaign 
Finance Disclosure Commission, 11-26-79) #79-11-21 (L) 

November 27, 1979 

The Iowa Natural Resources' Council, in considering floodway and flood 
plain construction applications pursuant to Section 455A.33, The Code, 
1979, may not consider or rely upon effects caused by activities occur
ring outside a floodway or flood plain. The Iowa Geological Survey 
may take this into i!onsideration when requested to provide geologieal 
information to the Natural Resources Council. 455A.14. 455A.l8, 
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455A.33, 305.1, 305.8, The Code, 1979. (Valde to Grant, Director and 
State Geologist, Iowa Geological Survey, 11-27-79) #79-11-22 

D1·. Stanley C. Grant, Director and State Geologist, Iowa Geological 
Survey: You have requested the opinion of the Attorney General con
cerning the jurisdiction of the Iowa Natural Resources Council to inquire 
into the need for an Environmental Impact Statement and the advantages 
and disadvantages of alternative pipeline routes when the Council is 
considering an application for a permit to construct a pipeline channel 
crossin.g. Your question arises because the Council has requested infor
mation on alternative pipeline 1·outes from your agency pursuant to 
Section 455A.14 ( 1), The Code, 197!J. That section authorizes the Council 
to "request and receive from (various agencies including the Iowa Geo
logical Survey), such assistance and data as will enable the council 
to properly carry out its activities and effectuate its purposes ... " 
(emphasis added). 

We assume your concern over this issue arises from Section 305.8, The 
Code, 1979, which directs the state geologist to "cooperate with (various 
agencies including the Natural Resources Council) in the making of 
topographic maps and the study of geologic problems of the state when, 
in the opinion of the geologicnl board, such cooperation will result in 
profit to the state." (emphasis added). Since the issues of popeline rout
ing through certain geological formations and the related geological 
hazards constitute "geological problems of the state", presumably you 
have requested this opinion to assist in the determination of whether you 
will provide the requester! assistance to the Council on the basis that 
"such cooperation will result in profit to the state." 

This opinion is provided to your ag-enl·y to assist in making that deter
mination, although we <"annot nml;e the dceisinn for you. Section 305.8 
provides that the geulogil'al hoard neat()rl by Section 305.1 has the 
authority to determine whethet· such cooperation will result in profit to 
the state. Therefore, your concem over "whether the Iowa Geological 
Survey can legitimately respond to a request from the Iowa Natural 
Resources Council to conducl u ?;r!ological analysis of routes for a crude 
oil pipeline alternative to the route approved by the Iowa State Com
merce Commission" cannot be directly decided by this office. However, 
the geological board in making that decision may be assisted by this 
opinion. 

We understand from your request and from our discussions with the 
Iowa Natural Resources Council staff that the Council has received 
applications for permits to construct pipeline crossings across the chan
nels of four rivers and streams within the state. However, in its con
sideration of these applications the Council has asked your agency for 
the geological information referred to previously. 

The Council generally has jurisdiction under Section 455A.33, The 
Code, 1979, over any construction or other similar activities on floodways 
and flood plains. Section 455A.33 (3) requires that before a "structure, 
cfaln, uhMlt·ul'lion, d()IH•sit Cit' t'Xc·nvntion" may )I(! "erel·tcd, mucic, UM.'tl 

cit' mainluitwcl in m· 1111 any rloodwuy or flood plain" the persons desiring 
to do so must apply to the Council and receive a permit allowing them 
to proceed. The Council has promulgated rules dealing with various types 
of floodway and flood plain activities. Rules 580-5.8 and 5.59 are con-
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cerned with pipeline crossings of river channels such as are involved in 
the present case. We believe these rules properly come within the scope 
of activities regulated by the Council pursuant to Section 455A.33. It is 
our opinion that the terms quoted from Section 455A.33 indicate an 
intent on the part of the Legislature to include all construction or other 
similar or related activities in or on floodways or flood plains within the 
Natural Resources Council's jurisdiction and thus the terms should be 
broadly construed to effectuate the Council's purposes. 

However, it appears from your 1·equest and from the attached letter 
from the Council, indicating its action on the pipeline channel crossing 
applications, that the Council may be concerned with more than simply 
the floodway and flood plain activities. Apparently the Council is con
cerned about possible effects upon surface or ground water in the event 
of pipeline rupture or failure along its route through various geological 
formations. The Council has indicated it is concerned with pipeline 
failures which may occur at any location along the pipeline route, even at 
locations which may be remote from one of the four crossings being 
considered. 

Section 455A.33 ( 1) provides that it is "unlawful to suffer or permit 
any structure, dam, obstruction, deposit or ·excavation to be erected, used 
or maintained i11 or 011 any flood way or flood plains," which will cause 
or allow certain prohibited conditions. (emphasis added). Pursuant to 
Section 455A.18 the Council is directed "upon application by any person 
for approval of the construction or maintenance of any structure, dam, 
obstruction, deposit or excavation to be erected, used or maintained in 
o1· on the flood plains of any river or stream," to investigate the effect 
of any such activity (iH or ou the flood plains) on the efficiency and 
capacity of the floodway and on certain other designated criteria. Thus 
both Section 455A.33, which proscribes certain floodway and flood plain 
activities and provides for application to conduct any construction-type 
activities in or on floodways and flood plains, and Section 455A.18, which 
designates certain criteria to be considered by the Council upon the 
receipt of such a floodway or flood plain construction application, are 
concerned only with those activities in or on floodways or flood ]Jlains and 
the effects arising from those activities conducted in or on floodways or 
flood plains. 

We have searched Chapter 455A and have found no authority for the 
Natural Resources Council to consider effects flowing from structures 
or activities not on a floodway or flood plain when considering an appli
cation for a permit to construct in or on a floodway or flood plain pur
suant to Section 455A.33. We, therefore, are of the opinion that the 
Natul'81 Resources Council is limited in its consideration of floodway or 
flood plain construction applications to those effects flowing or arising 
from or attributable to the structure, dam, obstruction, deposit or exca
vation in o1· 011 a floodway or flood plain. 

"Administrative bodies have only such power as is specifically con
ferred, or is to be necessarily implied, from the statute creating them," 
Quaker Oats Co. v. Cedar Rapids Human Rights Commission, 268 N.W.2d 
862, 868 (Iowa 1978). It is our opinion that the Natural Resources 
Council has no jurisdiction over those pipeline construction activities 
occurring outside a floodway or flood plain and that it would be improper 
for the Council to consider any effects other than those arising from 
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lll'liVilit•S lll'l'lll'l'illg' ill Ill' Ill/ II t'/11111/ll'll!/ Ill' f/1111,/ fl/llill WIJI'Il JllllklllJ( itM 
dtwhciou 1111 applit·atious lo •·onslrul'l 1111 a flomlway or fi1HHI fJiain. lt 
Heems dear that the Leg-islature li111ited the Council to a consideration of 
the effects arising from activities it is considering permitting in Ol' on a 
floodway o1· flood plai11, and th:! Council may not extend its jurisdiction 
by taking into consideration th::! effects of activities occurring wholly 
outside of a floodway or flood plain. 

We do not mean to say that the Council may not consider the effects 
arising from or caused by floodway or flood plain activities if the effects 
are felt or occur at locations not on a. flood way or flood plain. The Council 
in our opinion may consider any effects caused by or arising from a 
floodway or flood plain project, wherever those effects arise or are felt. 
But the Council may not consider effects which may be caused by or 
result from activities outside a floodway or flood plain when deciding 
whether to approve an application received pursuant to Section 455A.33. 

llecember I, 1 !17!1 

JUVENILE JUSTICE: COLJHT EXPENSES: ~§232.141 and 232.142. An 
attorney who is employed in a county-funded adult or juvenile defender 
advocate program and who is appointed by the court as counsel or 
guardian ad litem for a juvenile cannot be awarded "reasonable com
pensation" by the court for such services. Only the actual costs incurred 
by the county qualify for inclusion in thP computation under ~232.141. 
(Fortney to Williams, Deputy Commissioner, Dept. of Social Services, 
12-4-79) #79-12-1 

iUrs. Catherine Williams, Deputy Co111missioner, Iowa Department of 
Social Services: You hav-e requested an opinion of the Attorney General 
regarding the assessment of juvenile court ex~nses pursuant to §232.141, 
The Code 1979. More particularly, you have inquired whether or not an 
attorney who is employed in a county-funded adult or juvenile defender 
advocate program and who is appointed by the court as counsel or guard
ian ad litem for a juvenile can he awardee! "reasonable compensation" by 
the court for such services, and does such compensation, if allowed, 
qualify for inclusion in the computation under §232.141. It is our opinion 
that only the actual costs incuned by the county for the attorney are 
includable in the computation. 

A thoroughly revised juvenile justice code became operative in this 
state July 1, 197!.1. Consequently. the sections to which your questions 
are addressed have yet to he analyzed hy a court. It is therefore necessary 
to approadt your problem by looking- at the fisnd aspel'ts of the new law 
as a whole in onlt••· to g-athc•r tlw apparent intent of the leg-islature. 

Division VIII of Chaptl'l' ~:!:.! r<'lates to t•xpenses and c·osts of the 
juvenile justkc system. At pn•senl. Division VIII l'onsists of only two 
sections, to wit: **232.141 and 2:1:.!.1-12. Seetim1 ~:!::!.142 relates solely to 
the maintenance and cost of juvenile homes operated hy <·ounties. As 
such, it is inapplicable to your question. Section 232.141 sets out a pro
cedure by which expenses are allocated between the counties and the state. 
This section establishes a rathe1· hasie framework for financial respon
sibility for juvenile justice. Essentially, this framework consists of a 
mechanism by which each county determines what is refened to as its 
"base cost". [See §232.141 (4) (a)] This is anived at by adding the actual 
-expenditures for certain juvenile serviet•s in three d-esignated fiscal years. 
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Ont·e this base eo;;t is t•stahlishcd, it serves as the benchmark by which a 
eounty's future liability is measmed. With the exc·t•ption of an inflation
ary escalator elause contained in ~~:1~.141 (•l) (h), each county ito~ expected 
t.o expend an amount equal to its base c·ost in 2aeh fiscal year. Once a 
c·ounty has reached its base l'Ost, as adjusted for inflation, the balance of 
the year's expenditures arc as:;umed by the state. 

When viewed as a whole, ~:2a:2.141 can be seen as an attempt to 
apportion the actual costs of operating the juvenile justice system be
tween the counties and the state. It is rlear from the section that the 
state's liability begins only at the point at which a l'Ounty meets its base 
cost by actual expenditures. Your reference to the concepts asserted by 
some local officials would indicate a belief that an attorney can be hired 
by the county at a set salary and y2t his work can he billed against the 
base cost as if he were privatL• counsel charg·ing on an hourly basis. 
Such a belief is ill founded. When §23~.141 ( 1) (d) speaks of "reasonable 
compensation", it refers to 2Xp·enses whic·h are a charge upon the county 
and are in turn met by the county. Section 2:32.141 does not contemplate 
a situation in which a county is permitted to credit its base cost with 
hypothetical exp·enses, thereby resulting in a shift of financial responsi
bility to the state prior to the point at which the county has in fact 
expended an amount equal to its base cost, adjusted for inflation. 

In !IUmmary, it is our opinion that ~hould a county elect to hire an 
attorney U!l a county employee to provide the services mandated by the 
juvenile justice hill, that county is credited against its base cost only the 
amount of expenses actually incurred for the attorney and his support 
costs, not the amount which those same services would cost if obtained 
from private counsel. 

Uet~embcr 4, I !17!1 

TAXATION: Horizontal Properly Regime (Condominiums). Sections 
425.11, The Code 1979, as amended by G8th G.A., Chapter 102, §§1, 
427.3, 428.4, 441.23, 499B.3, 499B.10, 499B.11. The declaration to submit 
an existing parcel to the horizontal property regime, once properly 
acknowledged and recorded, creates new individual units or properties 
which should be assessed separately as of January first of the year 
following the division of the existing parcel and the owners of said 
individual units who otherwise qualify are entitled to claim the military 
service tax exemption for 1979 and the whole structure should be 
allowed one homestead tax credit for 1979 to be divided among the 
qualified unit owners, although in 1980 and thereafter each such owner 
could apply for and receive a homestead tax credit for his or her 
individual unit. (Price to Kopecky, Linn County Attorney, 12-4-79) 
#79-12-2 

Jll1·. Eugene J. Kupecky, Li1111 Co11uty Atfoi'IIC!J: You have requested 
an opinion of the Attorney General regarding the assessment and taxa
tion of -premises formerly assessed and taxed as one high rise luxury 
apartment building which was subsequently converted to condominiums 
under Chapt.er 4!)9B, The Code I!l7!J, and whether the individual owner of 
each condominium qualifies for a separate homestead tax credit a!HI/ot· 
the military service tax exemption. Specifically you statL•: 

1. "The initial question presentt>d to your office i~ whether the decla
ration to submit a premise to the horiz.ont al property regime reconle<l on 
.June 12, 1!17!1, ereates individual units or properti(•s, thPreby (•reuting 
separate individual assesstnents for thP 1!17!1 l'alenclar yL•ar." 
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2. "Whether the owners of the individual prop·~rtiPs !·ontHiiH·cl within 
the building who recorded their cle!•ds of ownership after d~ation and 
pl'ior to July 1, 1!17!1, would be t'lllitled to lh1· lw111est:•ad tax 1·redit. and/or 
military service exemption for 1!17!1, said taxes payable in l!IHO-HI. This 
question assumes that said individuals !'!aiming- the l'rcdit or exemption 
lived in their respective _units prior to July I. l!J7!1." 

In order for a specific type of property to qualify as condominiums the 
specific requirements provided for in Chapter 4998 must be complied 
with. 

Section 4998.3, The Code 1 !l7fl, prm·ides in relevant part: 

Recording of declaration to submit property to reg-ime. When the sole 
owner or all of the owners ... desire to submit a parcel or real property 
upon which a building is located or to ))(' constructed to the hol'izontal 
property regime established hy this <'lwpteJ·, a de!'hu·ation to that effect 
shall be executed and acknowledg-ed hy the solt• owner ... or all of such 
owners ... and shall he recorded in the office of the county recorder of 
the county in which such prop{']'ty I it•,· .. 

According to the facts supplied by you, the property in question had 
been assessed in the past as a luxury-type high rise apartment building 
existing under one legal description. On .June 12. 1979, a deed was 
recorded whereby ownership of the premises was transferred under one 
legal description to Company A. Concunnt with the recording of this 
deed, a declaration to submit the premises to the horizontal property 
regime under Chapter 4998 was recorded. 

According to section 4998.3, the declaration, once acknowledged by the 
owners and duly recorded in the county wh·ere the property lies, is the 
operative document creating a horizontal property regime. Once real 
property containing a building is committed to a horizontal property 
regime, each individual apartment located therein is as completely and 
freely nlienahlc as any ~·-eparate parl'd of real property is under Iowa 
law, except as expressly limited hy Chapter 4998. S('e section 4998.10. 
Consequently, it is obvious that when the declaration to submit the 
pt·emises in question to the horizontal property regime was duly acknowl
edged and recorded on June 12, 1979, individual units were thereby 
created. 

Once property has been submitted to the horizontal property regime, 
real proprety taxes and special assessments are levied on each individual 
unit. 

Section 4998.11 (1), The Code 1979, provides: 

Real property tax and special assessments - levy on each apartment. 

1. All real property taxes and special assessments shall be levied on 
each apartment and its respective appurtenant fractional share or per
centage of the land, general common elements and limited common ele
ments where applicable as such apartments and appurtenances are sepa
rately owned, and not on the entire horizontal property regime. 

Sections 4998.10 and 4998.11 ( 1) when read in conjunction with each 
other provide that once property has been submitted to the horizontal 
property regime, each individual unit is "completely and freely" alien
able as any separate parcel of real property and all real property taxes 
and special assessments must be levied on each individual unit since such 
units are separately owned. 
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Section 428.4, The Code 1979, provides in relevant part: 

Property shall be assessed for taxation each year . . . . Real estate shall 
be listed and assessed in 1978 and every two y·ears thereafter. The assess
ment of real estate shall be the value of the real estate as of January 1 
of the year of the assessment . . . . In any year, after the year in which 
an assessment has been made of all the real estate in any assessing 
jurisdiction, it shall be the duty of the ass·essor to value and assess or 
revalue and reass·ess, as the cas·e may require, any real estate that the 
assessor finds was incorr·ectly valued or ass·essed, or was not listed, 
valued and assessed, in the real estate ass·essment year immediately 
preceding, also any real estate the assessor finds has changd in value 
subsequent to January 2 of the preceding real estate assessment year. 
Th·e assessor shall determine the actual value and compute the taxable 
value thereof as of January 1 of the year of the revaluation and reassess
ment. The assessment shall be completed as specified in s·ection 441.28, 
but no reduction or increase. in actual value shall be made for prior 
years. If an assessor makes a change in the valuation of the real estate 
as provided for herein, the provisions of sections 441.23, 441.37, 441.38 
and 442.39 shall apply. 

Section 441.23, The Code 1979, provides in relevant part: 

Notice of valuation. If ther·e has ~n an increase or decrease in the 
valuation of the property, or upon the written request of the Jl{!rson 
assessed, the assessor shall, at the time of making the assessment, inform 
the person ass.essed, in writing, of the valuation put upon the taxpayer's 
property, and notify the person, if he or she fe.els aggrieved, to appear 
before the board of review and show why the assessment should be 
changed . . . . . 

D-epartment of Revenue Rule n0-71.:2 (I) I A C provides: 

Responsibility of assessor. The valuation of real estate as established 
by city and county assessors shall be the actual value of said real estate 
as of January first of the year in which the assessment is made. New 
parcels of 1·eal estate created by the division of existing parcels of real 
estate shall be assessed separately as of January first of the year follow
ing the division of the existing parcel of real estate. 

Sections 328.4 and 441.23 of the Code and rule 730-71.2 ( 1) of the lAC 
set forth the responsibilities and procedures to be followed by city and 
county assessors in the valuation of real estate. It is the position of the 
Department of Revenue that when property previously listed under one 
legal description has subsequ·ently been submitted to the horizontal prop
erty regime, new parcels of real estate are being created by said divii!!lon 
of an existing parcel. As such, the newly created parcels of real estate 
should be ass·essed separately as of January first of the year following 
the divi!>ion of the existing parcel of real estate. Such procedure is in 
conformity with 730-71.2 (1) lAC. Since the property in question was 
submitted to the horizontal property regime on June 13, 1979, the newly 
created parcels should be assessed separately as of January 1, 1980. Rule 
730-71.2 (1) is, in our opinion, consistent with the provisions of section 
428.4. 

Your second question deals with whether the owners of the individual 
properties contained within the building who recorded their deeds of 
ownership after the declaration to submit the property to the horizontal 
property regime and prior to July 1, 1979, are entitled to the homestead 
tax credit and/or the military service tax exemption for 1979. 

Section 449.11 (2) provides that "a11y e.l'cmpfion from taxes that may 
exist 011 real proJH'rfll or the mcne1·,qhip thereof shall wd be denied by 
l!irtuc of tltf' regisfmtion of the JH'OJH'rtjJ under tht• provisions of this 
chapter." (emphasis added) 
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In order to qualify for the military llervice tax exemption for 1979, 
the claimant thereof must conform with the eli~ibility and filing require
ments of sections 427.3 thru 427.6, The Code 1979, inclusive. 

In 1946 Op. Att'y. Gen. 155, the Attorney General opined that the 
claimant for the military service tax exemption must be the beneficial 
owner thereof. Construing section 499B.11 (2) in connection with sections 
427.3 thru 427.6, the military service tax exemption would be available 
to each owner who properly claimed the exemption in 1979, since they 
would in fact have an ownership interest in each individual unit. See 
1976 Op. Att'y. Gen. 125. 

In order to qualify for the homestead tax credit in 1979, the claimant 
thereof must conform with the eligibility and filing requirements of 
chapter 425, The Code 1979. 

Section 425.11 (1) (a), The Code 1979, defines homestead to include 
"the dwelling house which the owner is living at the time of filing the 
application." (emphasis added) 

Section 425.11 (1) (c), The Code 1979, states that the homestead "must 
not embrace more than one dwelling house." 

Section 425.11(1) (d), The Code 1979, defines "dwelling house" to 
include "any building occupied wholly or in part by the claimant as a 
home." The dwelling house as defined in section 425.11 ( 1) (d) would 
consist of the entire building occupied by the individual owners of each 
condominium. In Ovet·street v. Tubin, 53 So.2d 913, (Fla. 1951) and 
Gautie1· v. State, 127 So.2d 683 (3rd D.C.A. 1961), appeal dismissed, 135 
So.2d 740 (Fla. 1961) the Florida Courts interpreted dwelling house to 
mean the whole structure of a multiple dwelling house, rather than each 
separate unit thereof, and as such the courts held that the whole struc
ture should be allowed but one homestead tax credit to be divided among 
the qualified unit owners. To modify this tax treatment of the condo
minium, the Florida legislature amended its statute to allow the indi
vidual condominium owners to claim the homestead tax exemption sepa
rately. 

The Iowa legislature has provided the same modification by amending 
section 425.11. In 1979 Session, 68th G.A., chapter 102 §1, the Iowa legis
lature amended section 4.25.11 (2;) to allow a homestead tax credit to 
Individual~ who hold an interest in a horizontal property regime pa·ovided 
the holdea· of the interest in the horizontal property regime is liable for 
and pays the property tax on the homestead. However, this amendment 
does not become effective until January 1, 1980. Therefore, in future 
years, i.e. 1980 and thereafter, each conversion from apartment building 
to condominiums would allow ·zach individual owner of a unit to each 
claim a separate homestead tax credit provided they meet all of the 
eligibility and filing requirements of chapter 425, The Coed 1979, as 
amended. 

However, since 1979 Session, 68th G.A., chapter 102, §1, is not effective 
until January 1, 1980, it is the opinion of this office that in construing 
section 499B.11 (2) in connection with section 426.11, the whole structure 
should be allowed but one homestead tax credit fm· 1979 to be divided 
among the qualified unit owners. 
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Therefore, it is the opinion of this office that the declaration to submit 
an existing parcel to the horizontal property regime, once properly 
acknowledged and recorded, creates new individual units or properties 
which should be assess·ed s-eparately as of January first of the year 
following the division of the existing parcel and the owners of said 
individual units who otherwise qualify are entitled to claim the military 
service tax exemption for 1979 and the whole structure should be allowed 
one homestead tax credit for 1979 which should be divided among the 
eligible unit owner~. 

December ·1, 1!17!1 

COUNTIES AND COUNTY OFFICERS: County Attorney; County Pub
lic Hospital Board of Trustees. §336.2(2), (G), and (7), :J47.13, 347.14 
(10), The Code 1979. Chapter 3:J6, The Code UJ79, which enumerates 
the duties the county attorney must render to county officers, covers 
services to be performed for the county public hospital board of trus
tees. The board of trustees may employ independent legal counsel in 
the exercise of their general grant of power to administer and manage 
the hospital. (Bennett to Glaser, Delaware County Attorney, 12-4-79) 
#79-12-3 (L) 

December ;,, 197!1 

COUNTIES AND COUNTY OFFICERS: Appointment of Deputy Sheriffs 
- §§4.7, 341.1, 341A.7, 341A.8 and 341A.13, The Code 1979. Appoint
ment of deputy sheriffs, excluding the top deputies listed in §341A.7, 
does not require the approval of the board of supervisors. (Blumberg to 
Davis, Scott County Attorney, 12-5-79) #79-12-4(1) 

FINANCIAL INSTI1'UTIONS: Title insurance purchases by lending 
institution. Sections 515.48(10), 524.905(5) (f), 5:J4.2(1), The Code 1979. 
It is not unlawful for lending institutions to purchase title insurance 
out of the state of Iowa on property located within the state. This title 
insurance does not satisfy Iowa law requirements for proof of first or 
prior lien status of mortgages held by Iowa lending institutions. (Hyde 
to Pringle, Supervisor, Savings and Loan Associations, State Auditor's 
Office, 12-5-79) #79-12-5 (L) 

December 5, 1979 

STATE OFFICERS AND DEPARTMENTS: Regular Registration Plates 
for Board of Medical Examiner's Investigators -- §§4.1(36), 147.55, 
148.6, 258A.3, 258A.4 and 321.19, The Code 1979. Investigators for the 
Board of Medical Examiners are eligible for regular license plates on 
state vehicles. The issuance of such plates is discretionary. (Blumberg 
to Saf, Executive Director, Iowa Board of Medical Examiners, 12-5-79) 
#79-12-6 (L) 

December 6, 1979 

S'l'ATJ.~ OFI<'WEUH ANU BEI'AUTMENTH: ItlJU~S ANU IU<;lillLA
TIONS: §17A.4(4)(n), 17A.5(2), Thl' Codt•, 1979. Objt•ctiont-~ made 
pursuant io Chapter 17 A must he mmle hdon~ a rule becunll's effective. 
A rule generally becomes effel·tivc m1 the thirty-fifth day after prupeJ· 
filing, indexing and publication. A rule properly filed, indexed and 
published on August 8 becomes effective on September 12 and may 
not be objected to on September 12. (Appel to Lounsberry, Secretary 
of Agriculture, 12-6-79) #78-12-7 

The Honorable Robert H. Lounsberry, Secretary of Agriculture: We 
are in receipt of your opinion request concerning the proper interpreta
tion of §§17A.4(4) (a) and 17A.5(2), The Code 1979. 
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You ask whether a rule concerning pesticides filed by your Depart
ment with the Administrative Rules Coordinator, and published and 
indexed on August 8, 1979, may be validly objected to by the Adminis
trative Rules Committee on September 12. See Iowa Ad. Bulletin, Vol. 2, 
No. 3, p. 152. 

Section 17 A.4 ( 4) provides that the Administrative Rules Committee, 
the Governor, or the Attorney General may file objections to any rules 
promulgated by an administrative agency prior to its effective date. 
Such an objection shifts the burden of proof from the challenger to the 
agency in any resulting litigation over the rule's validity, §17A.4(4) (a). 

Any objection, of course, must be timely filed. Section 17 A.4 ( 4) states 
that objections may be made "prior to the effective date" of the proposed 
rule. Section 17 A.5 (2) state!~ that rules generally become effective 
"thirty-five days after the date of filing" of the rules with the Adminis
trative Rules Coordinator. 

Guidance on the proper calculation of calendar days is provided by 
§4.22, The Code, which states: 

In computing time, the first day shall be excluded and the last day 
included, unless the last day falls on Sunday, in which case the time 
prescribed shall be extended so as to include the whole of the following 
Monday ... 

The administrative rule in question became effective thirty-five days 
after the required filing, publication and indexing which were completed 
on August 8, 1979. Excluding the first day and including the last day, 
the thirty-fifth day after the filing of the rules is September 12, 1979. 
The question becomes whether the rule becomes effective on the thirty
fifth day after filing, publicatiou and indexing or whether thirty-five 
full days must expire before the rule takes effect, i.e., o11 the thirty
sixth day after filing. 

About the only thing that can be definitely stated is that the statute 
is clearly ambiguous. Reasonable persons may come to different conclu
sions on the proper interpretation. We have, after exhaustive search, 
been able to discover no authority which assists us in resolving the issue. 

In our view, however, the interpretation most likely to be accepted by 
Iowa courts is that rules become effective on the thirty-fifth day after 
proper filing, publishing and indexing. We think it significant that the 
legislature did not say that rules become ·~ffective after thirty-five days, 
which would more likely mean after the expiration of thirty-five full 
days. And, we note that §17A.5(2) (b) states that rules, under certain 
~undltitms, may become effel.'tive "at a stat,·d dat1• h·11s than thirtr·fl1Jc 
da111 ,.,,,.,. filing, imft·.ring nnd p11hlirafiou." This provision subtly sug
gests that rules become effel.'tivc 1111 a specified date rather than after 
exph·ation of the spel.'ified number of days. 

We also think an analogy can be drawn with respect to the effective 
date of statutes. Section 3.7 of the Code, inter alia, provides that acts 
or resolutions of the General Assembly generally take effect on the first 
day of July following their passage unless otherwise stated. The legisla
ture, thus, is comfortable with the notion that policy prescriptions take 
effect on a calculated day rather than after its expiration. 
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We wish to stress that the rule promulgated is not necessarily free 
from legal challenge. Under the Iowa Administrative Procedure Act, 
rules may be challenged in district court by an aggrieved party as 
"arbitrary, capricious, or a clearly unwarranted exercise of discretion" 
or otherwise beyond agency authority, §17A.19(8). Without a valid 
outstanding objection from the Administrative Rules Committee or the 
Attorney General, however, the burden of proof rests with the party 
seeking invalidation of the agency's rule. 

December 6, 1979 

SCHOOLS: Administrative rules. Sections 17A.2(7), 17A.4, 257.10(4), 
257.10(6), 257.10(7), 257.18(8), 257.18(9), 257.18(10), The Code 1979. 
The State D-epartment of Public Instruction's Policy and Guidelines 
on Non-Discrimination in Iowa Schools, which are "rules" as defined 
by §17 A.2 (7), The Code 1979, but were not adopted according to rule
making procedures as required in §17A.4, The Code 1979, are not valid 
and have no binding force and ·2ffect. (Norby to Comito, State Senator, 
and Rapp, State Representative, 12-6-79) #79-12-8 

The Honorable Richard Comito, State Senator; The Honorable Stephen 
J. Rapp, State Representative: We have received your request for an 
Attorney General's opinion as to whether the guidelines for minority 
enrollment set out in the Iowa Department of Public Instruction's Policy 
and Guidelines on Non-Discrimination in Iowa Schools (hereinafter the 
"Policy and Guidelines") constitute "rules" within the meaning of Section 
17A.2(7), The Code 1979, (Iowa Administrative Procedure Act (lAP A)). 

A rule' is defined in §17A.2(7) as follows: 

'Rule' means any agency statement of general applicability that imple
ments, interprets, or prescribes law or policy, or that describes the 
organization, procedure or practice requirements of any agency. 

The Policy and Guidelines were promulgated by the State Superin
tendent of Public Instruction and approved by the State Board of Public 
Instruction in 1972. The Policy and Guidelines contain two sections, a 
policy statement on nondiscrimination in Iowa schools and guidelines for 
implementation of this policy statement. The policy statement declares 
that all Iowa school districts should "move toward the goal of providing 
equal educational opportunities for all rhildren," and further declares 
that the State Board will foster measures to guarantee that ·zvery pupil 
will be given "education and treatment that is in no way biased on a 
basis of race, creed, economic status, or national origin." Policy and 
Guidelines, p. 2. The guidelines for implementation of the policy state
ment provide for a system to ascertain the presence of discrimination in 
Iowa schools and for action to remedy such discrimination. A procedure 
is specified for local school boards to submit data on racial composition 
of its schools, and for the State Board to review this data. Policy and 
Guidelines, pp. 3-4. Additionally, the State Board may request a local 
Board to formulate a "plan of action" to correct conditions of segrega
tion, Policy and Guidelines, pp.5-G. If the State Superintendent is not 
satisfied that the plan of action complies with the Policy and Guidelines, 
the State Superintendent shall notify the local hoard and the State 
Board. Policy and Guidelines, p. li. After a review of the findings of the 
State Superintendent, the State Board may forward these findings to the 
Iowa Civil Rights Commission. Policy and Guidelines, p. (i. 
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The Policy and Guidelines appear to fall within the ~cope of the general 
definition of a rule. The Policy and Guidelines prescribe the policy of the 
State Board to be the furtherance of nondiscriminatory provision of 
education in Iowa. Additionally, procedures are established for the col
lection of data, the formation and evaluation of plans of action to elimi
nate segregation in schools, and for reaching "findings" regarding com
plinace by local schools with the Guidelines. An agency statement detail
ing a procedure as involved as this certainly falls within the definition 
of a rule. Additionally, labeling an agency statement as "policy,. does not 
remove it from the scope of the definition of a rule. "Use of the term 
'policy' as well as the term 'law' in the definition [of a rule] is calcu
lated to ensure that ag·encies cannot evade rulemaking requirements by 
merely hiding behind the fiction that when they establish a certain 
principle it is only 'policy' and not 'law'." See Bonfield, The Iowa Ad
ministmtivc Procedure Act: Background, Const1·uction, Applicability, 
Public Access to Agency Law, The Rulemaking Process, 60 Iowa L.R. 
731, 830 (1975). 

The Guidelines do not appear to fall into any of the exceptions to the 
definition of a rule contained in Section 17 A.2 (7). Section 17 A.2 (7) (k), 
which addresses educational institutions, provides that the definition of a 
rule does not include "A statement concerning only inmates of a penal 
institution, students enrolled in an educational institution, or patients 
admitted to a hospital, when issued by such an agency." This exception, 
however, is limited to internal regulations of these institutions, such as 
academic standards, and should not be applied to broad questions of 
policy such as those involved in the Guidelines. See 1976 Op. Atty. Gen. 
471. See also Bonfield, supra, 843-44. See also 1970 Op. Atty. Gen. 356, 
358. 

Having determined that the Policy and Guidelines are rules within 
the meaning of ch. 17 A, the authority to promulgate them and their 
enforceability must be considered. At the time the Policy and Guidelines 
were issued,· the Superintendent and the Board were necessarily con
cerned about compliance by local school districts with federal Jaw con
cerning segregation in public schools. This concern would include compli
ance with the Civil Rights Act and numerous court decisions applying 
this Act. 42 U.S.C. §2000c. Additionally, the Department of Public 
Instruction was involv·ed in numerous federal grants which require as a 
condition of continued funding that local school districts not discriminate 
in providing educational opportunities. 42 U.S.C. §2000d. The Board and 
the Superintendent are both entrusted by statute with various duties 
which require them to foster compliance by local school districts with 
the federal requirements noted above. 

Among the specific powers and duties of the State Board is the duty 
to advise and counsel school officials concerning school laws, §257.10 (4), 
to approve plans submitted by the State Superintendent for cooperation 
with the federal government and administration of federal funds, §257.10 
( 6), and to approve plans submitted by the State Superintendent for 
enforcement of Jaws for which the State Board and other agencies are 
jointly responsible, §257.10 ( 7). Similarly, the State Superintendent must 
advise and counsel school officials regarding the interpretation of school 
laws, §257.18 (10), and recommend policies to the Board concerning 
cooperation with the federal government and administration of federal 
funds, §257.18 (8) (a). 
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As indicated above, the compliance with federal laws was an important 
concern at the time the Policy and Guidelines were promulgated. In light 
of the statutory duties enumerated above, it appears that it was a proper 
exercise of these duties for the Superintendent to formulate and the 
State Board to approve the Policy and Guidelines as a means of offering 
assistance to local boards which were subject to federal laws regarding 
equal opportunities in education. However, in regard to enforcement of 
the Policy and Guidelines by the State Board, which might consist of 
enforcement of a request for data or implementation of a plan of action, 
additional considerations are involved. As indicated above, the Policy 
and Guidelines fall within the definition of a "rule" for purposes of ch. 
17 A. The Policy and Guidelines admittedly were not promulgated through 
the notice and hearing procedure provided for in § 17 A.4 ( 1), "Procedure 
for Adoption of Rules." This section requires that prior to the adoption 
of 11 rule, the llj.\'em·y seekinj.\' to udopt the rule must ~~:ivl~ notice of its 
intendl~d ul'tion hy puhlil·ution in the "lowu Administrative Bulletin," 
afford all interested persons not leRs than twenty days to submit written 
data, views or arguments, and, in some instances, afford interested 
parties the opportunity to present oral presentations. See 1970 Op. Atty. 
Gen. 356, 358. Section 17A.4(2) provides that the notice and hearing 
provision of §17A.4(1) shall be inapplicable if for "good cause" the 
agency 1inds that notice a;: .. ! public participation would be "unnecessary, 
impracticable, or contrary to the public interest." It is difficult to con
ceive that the promulgation of the Policy and Guidelines would fall 
within this exception, considering the importance of the subject matter 
and the extent of public interest in that subject matter. 

In conclusion, the Department of Public Instruction's "Policy and 
Guidelines on Non-Discrimination in Iowa Schools" are "rules" for 
purposes of ch. 17 A. They were appropriately promulgated by the State 
Superintendent and the State Board under their authority to advise and 
counsel school officials regarding school laws. However, as they were 
not promulgated pursuant to the public notice and hearing procedures 
provided for in §17 A.4, they cannot be enforced by the Department of 
Public Instruction. Although a state agency is certainly free to issue 
purely hortatory statements, a policy statement intended in any manner 
as a basis for overt or covert decisionmaking by an agency must be 
adopted pursuant to proper rulemaking procedures to be enforceable 
against the public or other governmental bodies. 

Deeember 7, 1979 

BEER AND LIQUOR CONTROL DEPARTMENT: §§123.49(2)(c), 
537.1301(16), 537.1301(7), The Code 1979. A liquor control license or 
retail beer permit holder may establish a bona fide credit card system 
and sell liquor or beer on credit pursuant to this system. (Norby to 
Gallagher, Iowa Beer and Liquor Control Department, 12-7-79) #79-
12-9 (L) 

December 7, 1979 

CONSTITUTIONAL LAW: GOVERNOR: ITEM VETO. Art. Ill, U6, 
Constitution of Iowa. Senate Files 471, 497 and House File 764, 68th 
G.A., 1st Session. The Governor's attempted item veto of conditions 
and restrictions to appropriations in S.F. 471, S.F. 497 and H.F. 764 
are invalid. If the Gevernor desires to veto a legislatively imposed 
qualification upon an appropriation, he must veto the accompanying 
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appropriation as well. (Miller to Rush and Junkins, State Senators, 
12-7-79) #79-12-10 

The Honorable Bob Rush and Lowell L. Junkins, State Senators: We 
are in receipt of your opinion request asking whether Governor Ray 
properly exercised his authority under Article III, section 16, of the 
Constitution of the State of Iowa in disapproving certain provisions of 
Senate File 471, Senate File 497 and House File 764 enacted by the last 
session of the General Assembly. 

In Sen-ate File 471, the legislature appropriated funds to a miscellan
eous group of state regulatory and finance departments, boards and 
commissions. The Governor item-vetoed section 8 of that Act which 
pl·ovides: 

Notwithstanding the provisions of section eight point thirty-nine (8.39) 
of the Code, funds appropriated under this Act shall not he subject to 
transfer to any other department, institution or agency. Any unencum
bered or unobligated balances of any appropriation made under this Act 
which exists (six) on June thirtieth of a fiscal year shall revert to the 
fund from which it was appi'Opriated. 

In Senate File 497, the legislature appropriated supplemental funds 
to the Department of Social Services for medical assistance, foster care 
and homemaker services. The Governor item-vetoed section 2 of that Act 
which states: 

Any unencumbered or unexpended funds not used for the purposes speci
fied in section one (1) of this Act and remaining on June 30, 1979, shall 
revert to the general fund of the state. Notwithstanding section eight 
point thirty-nine (8.39) of the Code, funds appropriated by this Act 
shall not be subject to transfer or expenditure for any purpose other 
than the purposes specified in section one (1) of this Act. 

This limitation on the transfer of funds applied only to $50,000 appro
priated for making improvements for fire protection purposes. 

The Governor's authority to exercise an item veto in appropriation 
bills is contained in section 16, Article III of the Constitution of the 
State of Iowa which provides, in relevant part: 

The Governor may approve appropriation hills in whole or in part, and 
may disapprove any item of an appropriation hill; and the part approved 
shall become a law. Any item of an appropriation bill disapproved by the 
Governor shall be returned, with his objections, to the house in which 
it originated, or shall be deposited by him in the office of the Secretary 
of State in the case of an appropriation bill submitted to the Governor 
for his approval during the last three days of a session of the General 
Assembly, and the procedure in each case shall be the same as provided 
for other bills. Any such item of an appropriation bill may be ·:macted 
into law notwithstanding the Governor's objections, in the same manner 
as provided for other bills. 

The key Iowa Supreme Court case interpreting Article III, section 16, 
of the Iowa Constitution is Welden v. Ray, 229 N. W .2d 706 ( 1976). In 
that case, the Court intel' alia, considered the validity of an item veto of 
a sentence in a bill which limited the use of a general services appropria
tion. The Governor attempted to veto a provision which declared that 
"Funds appropriated by this section shall not be used to supplement the 
constt·uction of new buildings." See 229 N.W.2d at 708. 

The Supreme Court held that the item veto was invalid. The Court 
noted that the provision "was a condition or restriction, ... upon the 
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purpose or use of the money appropriated. In imposing the conditions 
or restrictions, the legislature exercised the authority which is inherent 
in its power to appropriate." 229 N.W.2d 'at 710. The Court cited a law 
review article, which stated: 

It is obvious that the item veto power doos not contemplate striking out 
conditions and restrictions alone as items for that would be affirmative 
legislation, whereas the governor's veto power is a strictly negative 
power, not a creative power, 229 N.W.2d at 713, citing Note, 18 Drake 
L.Rev. at 250. 

In Welden, the Supreme Court emphasized that qualifications on 
appropriations may be negative as well as affirmative. According to the 
Court, "No difference in substance exists between affirmative and 
negative qualifications; both are restrictions upon the appropriations." 
229 N.W.2d at 710. 

While the Supreme Court has not directly considered attempted item 
vetoes of restrictions which prohibit transfers of funds otherwise author
ized by §8.3'9, The Code 1979, the Court in Welden held invalid the 
attempted veto of a provision which stated: 

The budget of total expenditures for each institution under the depart
ment of social services during the biennium shall not exceed the state 
appropriation for each institution set forth in this Act except that the 
maintenance recovery shall be available to the institutions. 

The purpose of this provision was to insure that monies expended by 
various social service institutions could not be increased by §8.39 trans
fers. 

In our view, this decision is relevant to the present contest. If the 
Governor may not item-veto a provision which purports to prevent 
augmentation of appropriations pursuant to the mechanism established 
in §8.39, it logically follows that an attempt to veto a provision limiting 
transfer of appropriated funds for other purposes pursuant to §8.39 is 
also invalid. 

The previous Attorney General took the same position. In 1975 Op. 
Atty. Gen. 138, Attorney General Turner held that the Governor could 
not item-veto a provision in an appropriations bill which staed: 

Notwithstanding the provision of section eight point thirty-nine (8.39) 
of the Code, there shall be no transfer of funds appropriated by this Act 
between categories or line items provided by this Act. 

In his opinion, Attorney General Turner noted the logical and preceden
tial force of Welden in determining the question, 1975 Op. Atty. Gen. 
141. 

It l'ould be argued that since the provisiOns the Governor item-vetoed 
in the present case do not condition how the main appropriations are to 
be spent, but only purport to limit proper disposition of any unexpended 
monies, the provisions are in fact separate items subject to gubernatorial 
veto. So construed, the bills in question would contain two items, main 
appropriations, subject to various limitations and conditions which may 
not be item-vetoed, and a residual appropriation, independent of the 
main appropriation, that may be "blue-pencilled" by the Governor. 

This approach, however, appears to have been rejected by the Iowa 

excise the entire item and not simply the limiting conditions. We are not 
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Supreme Court. In Weldeu, one of the item vetoes invalidated was a 
residual provision which stated that "Any remaining state matching 
funds for such (cancelled federal) programs shall revert to the fund 
from which it was appropriated." Thus, it would appear that the Iowa 
Supreme Court has held that limitations on the disposition of residual 
funds not expended pursuant to a direct appropriation may not be item
vetoed by the Governor.· While a policy argument could be made to the 
contrary, the Supreme Court in Wdc/(~11 has decided the issue. 

It also could be maintained that the effe<'t of this opinion is to allow 
the legislature to repeal §8.39 by simply tacking limiting language such 
as that used in the Acts considered here on every appropriations measure 
without allowing the Governor an opportunity to veto the measure. There 
are, however, at least two flaws in this argument. 

First, the limiting language in the Acts before us is not inconsistent 
with §8.39. Section 8.39 allows "unexpended appropriations" to be trans
ferred for intra and interdepartment uses if certain procedures are 
followed. But where the legislature directs that funds be expended only 
for certain purposes and has expressly directed that residual funds be 
placed in a specific account, i.e., the general fund, we do not believe 
"unexpended appropriations" exist within the spirit of the statute. In
stead, the legislature has created express priorities in its appropriations 
Act, which it has reinforced by refusing to authorize §8.39 transfers, 
which might otherwise distort the legislative allocations.' 
veto the provisions. Rather, the Governor can veto the Acts, but he must 

Second, it would not be accurate to state that the Governor cannot 
unmindful of the practical difficulties that could result from veto of 
appropriations bills, particularly when passed in the closing days of the 
session. However, we note that the Governor may, in his discretion, 
exercise considerable influence on the legislature by announcing his 
intent to veto unacceptable conditions on legislation in advance. Any 
legislation action would therefore be subject to the restraint of the open 
political process. 

We are not unmindful of the potential difficulties for the Executive 
that can result from unduly restrictive legislative appropriations. Budget 
projections ar·e necessarily hazardous, and the need for managerial flexi
bility is obvious when the legislature meets only a few months in the 
year. We trust that the legislature will not interpret this opinion as 
implicit support for impractical legislative restriction on public expendi
tures. 

Indeed, we urge the legislature to use its power to condition appropria
tions in a politically responsible manner with due regard for administra
tive flexibility. 

1 We also note that the legislature has not attempted to defeat generally 
the purposes of §8.39, but has only attached the questioned riders to a 
few appropriations measures. It thus cannot be said that this limited 
action amounts to a repeal of §8.39. A different question would be 
presented if the legislature routinely attached this rider to appropria
tions measures. 
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Our task, however, is to interpret the law. It is clear from Welden that 
the Iowa Supreme Court has held that restrictions on how appropriations 
may be spent may not be item-vetoed by the Governor. Because of the 
principle of stare decisis, we believe that the Iowa Supreme Court and 
lower courts would follow the established case law and hold the attempted 
vetoes of S.F. 471, 497, and H.F. 764 invalid. 

December 12, 1979 

COURTS: Probate fees for testamentary trusts. Sections 633.10, 633.28, 
633.31, 633.70, The Code 1979; rule 372, Iowa R.C.P. Docketing of a 
trust created by a will is subject to a clerk's fee. The amount of fee 
for such docketing and filing of annual reports should be determined 
by local court rules. (Hyde to Johnson, State Auditor, 12-12-79) #79-
12-11(1) 

December 12, 1979 

COUNTIES AND COUNTY OFFICEUS: Clerk of Court, duties re issu
ance of marriage license. DOMESTIC RELATIONS: Marriage. License. 
Sections 595.4, 596.1, 596.2, 596.7, The Code 1979. If a marriage license 
is issued but becomes void due to a failure to solemnize within twenty 
days, a second license may be issued pursuant to the first application 
for a license, which is valid for one year after it is filed. However, the 
clerk must be satisfied of the competency of the parties to marry at the 
time the second license is actually issued. A health certificate (blood 
test) obtained within twenty days prior to the date of application is 
valid for the one-year period the application is valid. The clerk may 
charge the same fee for the second license as for the first. (Nor by to 
Pawlewski, Commissioner of Public Health, 12-12-79) #79-12-12 (L) 

December 13, 1979 

BEVERAGE CONTAINER DEPOSIT LAW: §§455C.1, 465C.2, 455C.3, 
455C.4, The Code 1979. Beverage distributors may not refuse to accept 
and pick up from retail dealers the kind, size and brand of empty 
containers they sell to dealers because they are not in plastic bags 
purchased from the distributor. Requiring the dealer to purchase bags 
from the distributor could in some cases violate the law's requirement 
that distributors pay dealers one cent per container for handling. 
(Ovrom to Mullins, State Representative, 12-13-79) #79-12-13 (L) 

Dt-n•m ber J:i, 1979 

CRIMINAl. LAW, PROBATION, UESTITUTION ORDEUS: Sections 
907.12 and 606.7, The Code 1979. Restitution plan entered into pursuant 
to Code §907.12 does not constitute a lien and the Clerk of Court does 
not have authority to issue execution as in civil cases. The Clerk of 
Court is not required to maintain a separate index for restitution 
orders. (Cleland to Bordwell, Washington County Attorney, 12-13-79) 
#79-12-14 (L) 

December 14, 1979 

CUlM IN AL LAW: Accommodation Offense. Sections 204.401 (1), 204.401 
(3), 204.410, 902.8, The Code 1979. The accommodation offense defined 
in §204.410 is a separate and distinct criminal offense. It is classified 
as a serious misdemeanor by reference to §204.401 ( 3). Since it is a 
serious misdemeanor, it may not be used as the basis for an habitual 
offender allegation under §902.8. ( Staskal to Thoman, Assistant Wood
bury County Attorney, 12-14-79) #79-12-15(1) 
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December 14, 1979 

MUNICIPALITIES: Revenue Bonds - §§384.82 and 384.87, The Code, 
1979. A city that issues revenue bonds to purchase property may use 
the proceeds of the sale of that property to pay off the bonds. (Blum
berg to Bruner, State Representative, 12-14-79) #79-12-161L) 

December 1 !l, 1979 

PUBLIC RECORDS: Confidentiality: Chapter 68A, Code of Iowa 1979; 
§§455B.16, 455B.52; 400 I.A.C. §§51, 52, 53 (455B). Written records of 
complaints received by the Department of Environmental Quality, in
cluding names of complainants, are public records subject to public 
examination and copying. However, if examination of a particular 
record would not be in the public interest and would cause substantial 
and irreparable injury to a person or persons, the Department could 
seek to prevent its disclosure. (Ovrom to Crane, Executive Director, 
Iowa Department of Environmental Quality, 12-18-79) #79-12-17(L) 

December 27, 1979 

STATE OFFICERS AND DEPARTMENTS: Department of Public Safety 
- criminal history data and intelligence data. Chapter 692, The Code 
1979. Section 692.8, The Code 1979, creates a blanket proscription 
against placing "intelligence data" in any kind of computer data 
storage system. The section in its present form is violated if "intelli
gence data" is placed into a computer even though its main use and 
purpose is file automation. (Richards and Young to Holetz, Acting 
Commissioner, Department of Public Safety, 12-27-79) #79-12-18(L) 

Oecember 27, 1979 

STATE OFFICERS AND DEPARTMENTS: Reversion of Funds-§8.33, 
The Code 1979. Grants made by the Commission on Aging, from appro
priations by the Legislature, to area agencies are not subject to rever
sion at the end of the fiscal year pursuant to §8.33. (Blumberg to 
Bowles, Executive Director, Commission on the Aging, 12-27-79) #79-
12-19 (L) 

December 27, 1979 

STATE OFFICERS AND DEPARTMENTS: Board of Nursing; Licensed 
Practical Nurses- 42 U.S.C. ~1395 et seq.; 42 CFR 405.1024(e); §152.1 
( 3), The Code 1979. Licensed practical nurses are not prohibited from 
taking telephone or other verbal orders from a physician unless a 
statute or regulation so provides. (Blumberg to Illes, Executive Direc
tor, Iowa Board of Nursing, 12-27-79) #79-12-20(Li 

December 28, 1979 

ADOPTIONS: Independent Placements. §§238.1, 238.2, 238.5, 600.2(2), 
600.8, 600A.2(17), 600A.4(2)(a), 600A.4(3), The Code 1979. A person 
may make an independent placement for an adoption without being 
licensed as a child-placing agency. The legislature intended that both 
"child-placing agencies" and "independent placements" could be used 
in the adoption process. (Robinson to Reagen, Commissioner, Depart
ment of Social Services, 12-28-79) #79-12-21 (L) 

Decemlwr 21\, 1979 

SCHOOLS: Tuition, school supplies. Sections 282.6, 301.1, The Code 1979. 
Iowa public schools must be provided free of tuition to all actual resi
dents between the ages of five and twenty-five. All facilities, supplies, 
and other items which are necessary or essential to instruction must be 
provided free of charge in a tuition-free school. A school district may 
purchase other supplies and distribute them to students, but they must 
be provided for free, rented for a reasonable fee, or sold at cost. (Norby 
to Murray, State Senator, 12-28-79) #79-12-22 (L) 
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December 31, 1979 

ENVIRONMENTAL PROTECTION; CONSTITUTIONAL LAW. Liabil
ity for Hazardous Waste Removal. 1979 Session, 68th G.A., ch. 111, 
§9.4 (H.F. 719, §9.4); §§455B.48, .49(4), .110, .120; Chapters 25 and 
25A, The Code; Iowa Const., art. I, §§6, 9, 18; art. III, §§24, 31; U.S. 
Const., Am. XIV. Section 9.4 of H.F. 719, which provides cost allocation 
among those deemed responsible and those who benefit from removal of 
hazardous waste which was lawfully placed in a disposal site, may 
apply to suits to recover cost of removal of hazardous conditions under 
§§455B.116 and 455B.120, The Code, but does not affect other D.E.Q. 
statutory authority. Section 9.4 is applicable only to disposals made 
pursuant to a permit. Section 9.4 does not authorize a binding judgment 
against the State absent an appropriation. Section 9.4 would likely be 
found to violate equal protection to the extent it imposes liability 
solely on the basis of benefit from removal. Section 9.4 is not unconsti
tutionally vague. (Osenbaugh to Crane, J.:xecutive Dirt·rtor, Depart
ment of Environmental Quality, 1~-:11-79) #79-1:!-2:{ 

lltr. Larry Crall<', E.rcc11tivc /)il'(•ctor, J>qwrtmcnt of Euvironmental 
Quality: You have requested our advice concerning the construction and 
validity of section 9.4 of H.F. 719.' That bill regulates hazardous waste 
by imposing notification and permit requirements. Section 9.1 authorizes 
suits to recover penalties as well as injunctive relief and administrative 
action to remove hazardous waste causing an imminent threat to human 
health. However, these enforcement provisions are inapplicable if section 
9.4 applies. That section provides a method to allocate costs among per-

sons in addition to the owner or operator of a hazardous waste disposal 
site under certain conditions: 

4. Notwithstanding any other provision of this Act, when hazardous 
waRte was placed in a disposal site in whole or in large measure in 
accordance with the law existing at the time of placement, and the 
presence of such waste in the site is subsequently found to be in conflict 
with laws or rules adopted at a later date and to constitute a serious and 
imminent threat to human health which must be reduced or eliminated, 
the executive director shall request the attorney general to institute legal 
proceedings to determine how the threat may best be reduced or elimi
nated and how the cost of reducing or eliminating the threat shall be 
allocated to or among the past and present owners and operators of the 
site, and other parties including the state and its political subdivisions 
deemed by the court to bear some responsibility for the threat or to 
benefit from the removal or elimination of the threat. Upon a finding 
by a court that a serious and imminent threat to human health exists, 
the court may act and may stay that part of the reduction or elimination 
of the threat allocated to the state or governmental subdivision until such 
time as public funds have been appropriated to cover those allocated costs. 

The court shall base an allocation of costs upon the following criteria: 

a. The extent to which parties complied with the law and attempted to 
comply with the law. 

b. The extent to which parties profited by acting contrary to the law. 

c. The extent to which parties exercised good judgment and discharged 
their responsibilities to society in accordance with the perceptions of the 
time. 

d. The ability of parties to pay for corrective measures. 

e. The extent to which parties would benefit from the elimination of the 
threat to human health. 

f. The broad implications for soci·ety of an allocation of costs. 

' Enacted as Chapter III, 1979 Session, 68th G.A. 
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1(. The damages to other persons associated with the hazard created by 
tht' tlisposal site. 

h. Other criteria as the court deems pertinent. 

"Hazardous waste" is defined in section 2.3(a) as follows: 

'Hazardous waste' means a waste or combination of wastes that, because 
of its quantity, concentration, biological degradation, leaching from 
precipitation, or physical, chemical, or infectious characteristics, has 
either of the following effects: 

( 1) Causes, or significantly contributes to an increase in mortality or an 
increase in serious irreversible, or incapacitating reversible, illness. 

(2) Poses a substantial danger to human health or the environment. 
'Hazardous waste' may include but is not limited to wastes that are 
toxic, corrosive or flammable or irritants, strong sensitizers or Gxplosives. 

Section 9.4 applies to "disposal sites"; "disposal" is defined in section 
2.2 as follows: 

'Disposal' means the discharge, deposit, injection, dumping, spilling, 
leaking or placing of a hazardous waste into or on land or water so that 
the hazardous waste or a constituent of the hazardous waste may enter 
the environment or be emitted into the air or discharged into any waters, 
including ground waters. 

Thus section 9.4 applies only where dangerous wastes have been placed 
in a site where they may be released into the environment. 

You hav asked a number of questions concerning this statute. Because 
we have serious questions as to the constitutionality of the statute, we 
have determined to respond formally to only the following major issues: 

I. Applicability of section 9.4. 

A. Does section 9.4 affect DEQ authority under other provisions of 
chapter 455B? 

B. Must waste have been originally placed in compliance with common 
law as well as with any statutes or rules in order for section 9.4 to apply? 

C. Is section 9.4 a waiver of sovereign immunity, taking precedence 
over the State Tort Claims Act, chapter 25A, The Code? 

II. Constitutionality of section !J.4. 

A. Is it constitutional to require "persons deemed by the court to 
benefit from removal or elimination of the threat" caused by others to 
pay for part of the costs of cleanup? 

B. Is section 9.4 unconstitutionally vague? 

I. Applicability of section 9.4. 

A. Impact on other DEQ authority. 

You ask whether section 9.4 of H.F. 719 limits the authority of your 
Department to bring enforcement actions under other applicable author
ity. You note for example that section 455B.ll6, The Code, authorizes the 
Executive Director to remove a "hazardous condition," which is the actual 
or imminent spill of a "hazardous substance." The quoted terms are 
defined in section 4558.110 (1) and (2), The Code, in such a way that 
frequent overlap with "hazardous waste" under H.F. 719 will occur. 
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Additionally, leakage of hazardous waste into water would violate section 
455B.48 so as to authorize injunctive relief to prevent continuing dis
charge under section 455B.49 ( 4). 

Subsection 9.4 does not expressly limit the Director's authority to seek 
penalties or injunctive relief under other provisions of chapter 455B. 
Whilt• subsection !l.4 is to he applied to sites within its coverage "[n]ot
withstanrling- any other provisions of this Act," we construe this to refer 
only to H.F. 719. 

H.F. 719 consistently uses the term "this Act" in a manner which 
indicates reference only to H.F. 719 and not to all of chapter 455B. Many 
references appear to numbered sections "of this Act" (e.g., sec. 4(1), (2), 
( 3) ; sec. 5 (1) ) ; other references refer to "the ·effective date of this Act" 
(e.g., sec. 3 ( 1), sec. 5 ( 3) ) . The phrase in these contexts clearly refers 
only to H.F. 719. That the legislature intended "this Act" to refer only to 
the new part created by H.F. 719 and not to all of chapter 455B is per
haps most apparent in section 11, "Rules," which states in part: 

Rules adopted by the commission under this Act shall be consistent with 
and shall not exceed the requirements of 42 U.S.C. 6921-6931 (1979) ... 

That federal statute regulates only hazardous waste management, the 
subject covered by H.F. 719. The legislature could not have intended to 
so limit all rule making authority of the Department. The structure of 
chapter 455B further supports this construction. That chapter has a 
number of s·eparate and distinct parts each of which contain differing 
provisions for rule making, enforcement, etc. H.F. 719 creates a new part 
of division IV of chapter 455B, with its own definitions (sec. 2 of H.F. 
719), rule making authority (sec. 11), judicial review procedures (sec. 
12) and enforcement authority (sec. 9). 

Since H.F. 719 creates a separate statutory part complete within itself 
and other references to "this Act" clearly refer only to the amending bill, 
we believe the legislature intended the term "this Act" in section 9.4 to 
refer only to H.F. 719. This evidence overcomes the usual presumption 
that these words refer to the entire statute and not merely to the amend
ing act. See, State ex rei. Board of Pharmacy Examiners v. McEwen, 
250 Iowa 721, 725-26, 96 N.W.2d 189, 192 (1959). 

However, in some situations, there may be direct and irreconcilable 
conflict between section 9.4 and sections 455B.116 and 455B.120, which 
authorize the Director to remove a "hazardous condition" and to recover 
the costs of removal from the owner or operator of a site. Since these 
statutes both relate to hazardous waste and would apparently apply to 
the same sites, they are in pari ma f('l'ia and will be construed to he con
sistent if at all possible. Wo11der Life Company u. Liddy, 207 N.W.2d 27, 
322.3 (Iowa 1973); Iowa Wafer Pollution Control Commission v. Town 
of Paton, 207 N.W.2d 755, 763 (Iowa 1973). Courts will also "seek to 
give effect to all provisions of the Act, and do not presume statutes are 
repetitious or superfluous." Berger v. GeneJ·al United GJ·oup, Inc., 268 
N.W.2d 630, 638 (Iowa 1978). When a particular site fits within both 
section 9.4 and sections 455B.ll6 anct 455B.120, section 9.4 is the more 
specific statute concerning allocation of costs and would control over 
the more general provisions. Doe v. Ray, 251 N.W.2d 496, 501 (Iowa 
1977). Section 9.4 would govern in case of conflict also because it is the 
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later enactment. Doe v. Ray, supm, 251 N.W.2d at 503. Harmonizing 
the statutes so as to give practical effect to all provisions, we believe the 
Director may exercise emergency removal powers under section 455B.116 
to pr2vent the threat of a spill, but the owner or operator of the site 
could take advantage of the cost allocation provided by section 9.4, if 
applicable, in defending a suit to recover the costs of removal. 

We do not think that section 9.4 affects authority granted DEQ under 
other parts of chapter 455B. There is nothing in section !l.4 or the title 
of the bill to indicate any intent to legislate on any subject but hazardous 
waste. 

B. Applicability to existing discharge~. 

However, there may be few situations in which section 9.4 will apply. 
The cost allocation procedure established by that section comes into play 
only upon proof of three conditions. The operator would be required first 
to establish that "hazardous waste was placed in a disposal site in whole 
or in large measure in accordance with the law existing at time of 
placement ... " 

In out· opinion, section 9.4 is operative only when the discharger has 
substantially complied with a permit to dispose of hazardous waste. See, 
sec. 2; sec. li.l. This construction appeat·s consistent with the t·equirement 
in section 9.4 that the waste has heen placed "in whole or in large mcas-
111'1' in acconlance with the law existin~ at the time of placement ... " 
(Emphasis added.) A suhRtantial compliance test implies that specific 
t·egulatory requit·ements exist. Additionally it is only where a permit has 
been granted for waste which subsequently violates later rules or laws 
that a court would be likely to find that the state bore some responsi
bility for the threat. 

It is also highly unlikely that hazardous waste disposal could be 
conducted in accordance with law prior to the passage of H.F. 719. The 
placing of toxic waste in a site where it may enter the environment and 
cause harm would constitute a nuisance under Iowa law. Section 657.1, 
The Code, defines a nuisance as follows: 

Nuisance-what constitutes-action to abate. Whatever is injurious to 
health, indecent, or offensive to the senses, or an obstruction to the free 
use of property, so as essentially to interfere with the comfortable enjoy
ment of life or property, is a nuisance and a civil action by ordinary 
proceedings may be brought to enjoin and abate the same and to recover 
damages sustained on account thereof. 

Chemical pollution may also constitute a common law nuisance. Bates v. 
Quality Ready-MiJ· Co., 261 Iowa 696, 703, 154 N.W.2d 852, 857 (1968) 
(injunction which would close cement plant upheld; one facto1· establish
ing nuisance was ::!mission of cement dust which killed vegetation). Proof 
of negligence is not a prerequisite to a nuisance action; nuisance is 
instead a wmngful condition for which the person responsible therefor is 
liable. Claude v. Weaver CO'nsf. Co., 261 Iowa 1225, 1229, 158 N.W.2d 139, 
31 A.L.R.3d 1336 (1968). 

Under existing Iowa law, compliance with Department regulations 
does not preclude abatement of pollution as a nuisance. K remier v. Tur
key Valley Community School District, 212 N.W.2d 526, 535 (Iowa 1973). 
Nor is there presently authority to charge abatement costs to those 
benefited. In an Arizona case a developer was required to pay damages 
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to an enjoined feedlot because the developer had built a large housing 
development near an existing feedlot. Sptu· Industries, Inc. v. Del E. 
I'Vebb Development Co., 108 Ariz. 178,494 P.2d 700 (1972). Thus the only 
known case in which the cost of nuisance abatement was charged to the 
plaintiff was based on fault. 

To construe the statute to provide cost allocation for removal of exist
ing- hazardous waste disposal sites would retroactively shift part of the 
responsibility for abatement to persons who could undn present law 
seek abatement of the nuisance. Such construction would also immunize 
existing· disposal sites from penalty actions under section 9.1 (which 
does not apply to sites within sec·tion 9.4) although existing sites are 
expressly made subject to the Act's permit requirements. Sec. 6.2. 

We construe the statute to authorize cost allocation and to preclude 
other enforcement actions only where the discharger has substantially 
complied with a permit issued pursuant to H.F. 719. So construed, the 
statute is nonetheless a radical departure from existing law in that it 
imposes abatement costs on per~!lll~ who benefit and neates a significant 
exception to the Act's enforc·ement provision~. 

C. Waiver of sovereig·n immunity. 

You ask whether section !).4 is an effective waiver of sovereign immun
ity. The statute grants authority to a court to allocate costs of hazardous 
waste abatement among parties including the state and its governmental 
subdivisions but provides no appropriations for such judgments. The only 
reference to appropriations implies that future appropriations would be 
necessary: 

... the court may act and may stay that part of the reduction or elimina
tion of the threat allocated to the state or governmental subdivision until 
su,.h time as public funds have been appropriated to cover those allocated 
costs. 

If a portion of the cost of abatement is allocated to the state because 
the negligent or wrongful act of its employees makes it partly responsible 
for the damage, the State Tort Claims Act would provide the basis for a 
binding judgment against the state. Section 25A.2(5).' Chapter G13A 
would provide a similar mechanism for torts hy local governments or 
their employees. (Both statutes exempt, however, acts by employees 
exercising due can~ in the execution of regulations. Sections 25A.14 ( 1), 
lil3A.4 (3), Iowa Code, l!l7!l.) Any other judgment against the state 
could he paid pursuant to ehaptcr ~!l. The Code, which requires submittal 
to thl• state Appeal JJoard and thL·n the (;encral Ass{'mhly of any l'laim 
"which has no appropriation availahil• for its payment." Section 25.1, 
Tlw Code. 

We do not eonstrul' section !U as authority for a !'ourt to compel the 
state to pay a portion of abatement costs in the ahse11ce of an appropria
tion therefor. The Iowa Constitution, art. Ill, ~24, states, "No money 
shall be drawn from the treasury hut in consequence of appropriations 

., Whether, in the event of allocation of costs to the state by reason of 
negligent or wrongful acts of its employees, Chapter 25A would be the 
exclusive remedy-specifically whether prior r2sort to the state appeal 
board is required-is a question WP dn not address. 
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made by law." Sl'e also, Iowa Const., art. III, §31, which provides, " ... 
nor, shall any money be paid on any claim, the subject matter of which 
shall not have been provided for by pre-existing· laws ... " There have 
been instances in which the Iowa court has abrogated sovereign immunity 
although the legislature had not provided appropriations for such judg
ments. In each, however, a state agency had "laid aside the attributes 
of its sovereignty" by entering into contracts, Kcrsfn1 Co., l11c. v. Depart-
11/ent ol Social Services, 207 N.W.2d 117, 120 (Iowa 1973), quoting Carr 
c. Stat••, 127 Ind. 204, 26 N.E. 778, 779 (1891), or by acquiring land, 
State r. Dt•orak, 261 N.W.2d 486, 489 (Iowa 1978). Section 9.4 allocates 
costs upon the state and its subdivisions as such. Additionally, none of 
these cases squarely confronts the issue of payment without appropria
tion. l\crsfe11 notes, in another eontext, that the state department in 
question had a large appropriation "for all purposes," including the 
contracts it allegedly breached. Tlw di~senl in /\cr8tt'll stated that any 
judgment would be "all illuwt·y and etllply vidor.v" without legislative 
appropriation. As Justil'e Rawlings stated in that dissent: 

Finally, in this regard, it is for the General Assembly alone to enact 
laws governing the expenditure of state funds including appropriations 
for payment of money. See Iowa Const., art. VII, §§2, 5; Gmha111 v. 
IVorthiugton, 259 Iowa at 857-8!il, HG N.W.2d at 63-t-637. 

Her·e, however, there has been no appropriation for payment of contract 
breach damages, and neither the attorney general nor courts can bind 
the state to pay same either by agTeement, judicial fiat or judgment, 
in llw 11h~II1'C of spel'ifi1· vulid slutul.ory uuthol'ity. See 4!1 Am .• Jur·., 
Slates, Territories, and IJ.ependerll'ies; § 104; )!I C .• J.S. States §§231-23::!. 
Sel' ulso Code §25A.11. 

207 N.W.2d 117, 122, 124-25. In Dvorak, the state had assumed the duties 
of a landowner and had presumably appropriated money to the Conserva
tion Commission to maintain the lands acquired. Absent some authoriza
tion for payment from the legislature as in the Tort Claims Act, chapter 
25A, see, Graham v. Worthington, 259 Iowa 845, 857, 146 N.W.2d 626, 
637-38 ( 1966), a court has no power to appropriate and tax except to 
preserve its own inherent functions. See, Webster County Bd. of Super
visors v. Flattuy, 268 N.W.2d 869, 878, 879 (Iowa 1978) (special con
currence Uhlenhopp, J.). 

The grant of authority to a court to require the state to accept part of 
the financial responsibility of a discharger based upon factors other than 
its own contribution to the threat could arguably violate Article VII, §1, 
of the Iowa Constitution, which states: 

... the state shall never assume, or become responsible for, the debts 
or liabilities of any individual, association, or corporation, unless incurred 
in time of war for the benefit of the state. 

To the extent section 9.4 merely waives sovereign immunity for claims 
for which the state might otherwise be liable, it does not violate the state 
constitution. Graham v. Worthington, supra, 259 Iowa at 865-870, 146 
N.W.2d at 639-642 (holding Chapter 25A, State Tort Claims Act, consti
tutional). But allowing a court to require the state to bear a portion of 
costs based upon such factors as the ability of parties to pay, sec. 9.4(d), 
or "the broad implications for society of an allocation of costs," sec. 
9.4 (e), might well cause the state to assume the liabilities of another. 
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We therefore construe section 9.4 as requiring further legislative appro
priation in order to impose such costs on the state.• 

II. Constitutionality. 

A. Allocation of costs to those who benefit. 

You ask whether section 9.4 constitutionally imposes costs on those 
who benefit from removal. Given the absence of any cases involving 
similar statutes, we are forced to reason by analogy and from basic 
constitutional principles. Based on this reasoning, we conclude that sec
tion 9.4 denies equal protection of the laws to those persons charged with 
abatement costs solely because they will benefit from removal. The Act 
imposes liability for the acts of another without any requirement of 
1·elationship, control, or liability. It makes third persons the involuntary 
debtors of others in an action brought by the state to remove a threat 
created by anothe1·. The remedy in this state enforcement action would be 
inconsistent with the remedy available to these third parties to have the 
threat removed in a nuisance action. Furthermore, the statute provides 
no Kuidelines to determine which of those benefited shall be brought in 
as parties and subjected to allocation of costs. The assessment of costs 
for special benefits from improvements is a legislative function; the 
statute provides vague guidelines in delegating this function to a court. 

Section 9.4 must be justified as an exercise of the police power uf the 
state: 

... but, to justify a state in exercising [the police power], it must appear 
that the interest of the public requires such interposition, and that the 
means are reasonably necessary for the accomplishment of the purpose 
and not unduly oppressive to individuals. 

Chicago Title Ius. Cu. v. H11ff, ~5(i N.W.~d 17, ~7 (Iowa 1977), quoting 
Stater. Thompson's Sehoul, 22(i Iowa 556, 561, 285 N.W. 133, 135 (1939). 
Prevention of the threat of hazardous waste is clearly within the ambit of 
the police power. The difficult issue is whether the means used are 
rationally related to the ends souKht. Iowa Nrtli!l'lll Resources Council ·t~. 

Vau Zee, 158 N.W.2d 111, 1lli (Iowa HHi8). 

Apart from the authority to levy a uniform tax or provide special 
assessments for public imp1 ovements, or the law of unjust ·enrichment, 
there is little authority to involuntarily compel a person to pay for 
benefits. See, Childs v. Shower, 18 Iowa ~61, 269-271 (1865) (a statute 
making the true owner of land personally liable for costs of improvements 
made by a bona fide occupying claimant an unconstitutional invasion of 
the constitutional rights of property); Swift v. Calnan, 102 Iowa 206, 
213-14, 71 N.W. 233, 234 (1897) (sustaining a statute allowing persons 
to build a wall one-half on the land of the neighbor which the neighbor 
could use as a party wall by paying one-half the cost). These cases indi
cate that the Iowa Constitution, Article I, §§9, 18, imposes limitations 
on the use of the police power to involuntarily compel one person to pay 

'We would also note that the statute does not create a standard of 
liability but instead leaves it to the court to allocate costs to those 
"deemed to bear some responsibility." It is unclear whether the legis
lature intended the state to be strictly liable if it issued the permit or 
whether liability would depend on existing theories of liability such as 
negligence. 
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anothe1' for benefits to property. A judgment against those benefited 
cannot be authorized as the subjection of that person's property or acts 
to reasonable regulation since the costs do not result from their acts or 
use of property. This contrasts sharply with cases such as IV uodb1u·y 
County Soil Cons. Dist. c. Ortner, 27!l N.W.2d 27G, 27!J (Iowa 1979), in 
which the Iowa court founrl no violation of due process although substan
tial sums would be expenderl by the defendants in bringing their property 
into compliance with soil ·erosion limitations. 

The imposition of liability without fault gl'nerall:> is imposed where 
the person held liable pursues an adivity of unusual risk and is more 
able to distribute the risks of loss. fi,ilfgcfun/ i'. 1'-lfuu/ Cuui)J<I!IJ/. 23H 
N.\\'.2d 443, 44H (Neb. l!l7(i) (upholding· statute imposing liability on 
lessors of trucks for accidents or lessees). Liahilit~· fo1· the acts of 
another has traditionally required sOilll' r·elationship or control. In Sd(·iuc 
c. IVisu<'r, 200 Iowa 1;{89, 13!);{, 20(i N.W. 1:{0, 131 (1925), the court 
construed a statute making car owners liable for the negligence of the 
drive1· as requiring the owner's consent to use of the car. The court said: 

It is obvious, if damages result from the use of an automobile driven by 
a person without the owner's consent, that th~ owner would not be liable, 
and a statute which attempts to fix liability on such owner without refer
-ence to his consent in the operation of the car would result in taking his 
property without rlue process of Jaw. 

The Act attempts to limit the liability of dischargers for removal of 
waste which was placerl in relianCl' on :>xisting law. It does so by author
izing sharing of such costs by other persons de·emerl responsible or others 
who would benefit thereby. Since the latter would often he able to seek 
abatement of such a nuisance at common Jaw, see pp.7-8, SllJJra, the Act 
authorizes the Attorne~· General to bring a proceeding which could result 
in an inconsistent remedy. 

Limitations on nuisance adions may un,·onstitutionally infringe one's 
right to poss·ession and enjoyment of property. Iowa Const., Art. I, ~9; 
76 Op. Att'y Gen. 451. While chang-e~ in common law remedies are not 
per se unconstitutional, the change may not result in arbitrary treatment. 
In D11ke Power Co. c. Caro/i11a Euc. Study Groii)J, 438 U.S. 59, 57 L.Ed. 
2rl 595, 98 S.Ct. 2620 (1!!78), the United States Supreme Court upheld 
the congressionally imposed $5GO million ceiling on nuclear accident Jia
IJility. The court did not reach the question whether due process requires 
a reuonable substitute remedy where a common Jaw remedy is limited 
or abrogated since it found Congress harl provided a reasonable substi
tute. The substitute remedies and guarantees provided by Congress, the 
mandatory waiver of defenses provided, and the purpose of encouraging 
private development of nuclear power provided a rational basis for the 
liability limitation. Whil.e change in a common Jaw remedy may not be 
forbidden, limitations on pre-existing remedies may not be arbitrarily 
imposed. Arneson v. Olson, 270 N.W.2d 125, 135 (N.D. 1978) (holding 
$300,000 limit on medical malpractice claims violative of equal protec
tion). Unlike the statute in Duke Power, section 9.4 requires the victims 
of hazardous waste nuisances to pay part of the abatement costs for 
hazardous waste threats if a permit were granted for such waste. The 
statute does not substitute new remedies; it imposes financial burdens. 

In our opinion, the classifications established in section 9.4 do not meet 
the requirements of the equal protection clause of the United States 
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Constitution, Amendment XIV, or the Iowa Constitution, Art. I, §6, as 
defined in Redmond v. Carter, 247 N.W.2d 268, 271 (Iowa 1977) (holding 
construction of Iowa Constitution to prohibit district judges from appoint
ment to Court of Appeals would violate federal equal protection require
ments) :• 

The equal protection clause proscribes state action which irrationally 
discriminates among persons. Brightman v. Civil Serv. Com'n. of City of 
lJes Moines, 204 N. W .2d 588, 591 (Iowa 1973). We recognize that it is 
often necessary for the state to divide persons into classes for legitimate 
state purposes, but the distinction drawn betwe·en classes must not be 
arbitrary or unreasonable. The classification must be based upon some 
apparent difference in situation or circumstances of the subjects placed 
within the one class or the other which establishes the necessity or 

propriety of discrimination between them. Such discrimination is unrea
sonable if the classification lacks a rational relationship to a legitimate 
state purpose. Weber 1•. Aetna Casualty & Surety Co., 406 U.S. 164, 172, 
92 S.Ct. 1400, 1405, 31 L.Ed.2d 768, 777 (1972). 

Is there a ratonal basis for authorizing courts to impose costs of 
hazardous waste abatement on non-responsible persons although similar 
costs cannot be so imposed in other nuisance abatement actions? We 
think not. The limitation on remedies for nuclear power accidents was 
justified by the Congressional desire to encourage the development of 
nuclear power. No similar legislative purpose is evident here. If the 
purpose is to transfer some responsibility to those who have permitted 
the activity, only the state assumes such function and not local govern
lllents or others who may be found liable. If the purpose is to provide 
funds for abatement of threats for which the disposer cannot pay, the 
statute is both over-inclusive and under-inclusive. Other parties can be 
charged even if the discharger has ad·equate financial capacity. Con
versely, the statute provides cost-sharing only if the discharged complied 
with a permit issued under the Act. 

As to third parties, the statute fails to treat those similarly situated 
alike in that the burden falls only on those who are joined as parties 
and only in cases brought by the state while private nuisance actions are 
unaffected. There is also no rational hasis for charging local govern
ments and other third parties part of the cost in cases where the dis
charg·er had a state permit and not in other cases. The statute provides 
no means by which such parties are given notice or an opportunity to 
contest the granting of such a permit. It is an event over which they 
have no control; as such, it provides no basis for liability. Nor can it be 
seen why those who benefit from the threat of hazardous waste should 
bear part of the cost of abatement while such is not required of those 
benefited by abatement of other nuisances. 

If it is unconstitutional to impose judicial liability on those who 
benefit from removal, does this render all of section H.4 or all of H.F. 719 
unconstitutional? The test of separability is legislative intent. 

'Iowa Const., Art. I, §6, providing, "All laws of a general nature shall 
have a uniform operation ... " is comparable to the federal equal pro
tection clause but may be more stringent in some circumstances. See, 
Beitz v. Horak, 271 N.W.2d 755, 759 (Iowa 1978). 
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It is a recognized principle that the objectionable part of a statute may 
alone be voided when the remaining portion is complete and enforceable 
by itself and when it appears the legislature intended the remainder to 
stand even if a part was invalid. 

State u. Books, 225 N.W.2d 322, 325 (Iowa 1975). As stated in State v . 
.lion roe, 236 N.W.2d 24, 35 (Iowa 1975), quoting approvingly from 82 
C.J .S. Statutes §93, pages 154-155: 

A statute may be unconstitutional in part and y·et be su~tained with the 
offending part omitted, if the paramount intent or t•hief purpose will not 
he destroyed thereby, or the legislative purpose not substantially affected 
or impaired, if the statute is still l'apable of fulfilling· the apparent 
legislative intent, m· if the remaining· portions are suffieient to accom
plish the legislative purpose dedueihle from the cntit·e act, construed in 
the light of contemporary events. 

Since H.F. 719 contains no separability clause, the presumption is that 
it stands or falls in its entirety. Motor Club of Iowa u. Department of' 
Transportatio11, 251 N.W.2d 510, 519 (Iowa 1977). However, the Iowa 
Supreme Court has stated, "the cardinal principle of statutory construc
tion is to save and not to destroy." State !' • .lfuuruc, supra, 236 N.W.2d 
at 35. 

We think the provtswns imposing liability on those who benefit can 
be stricken from section 9.4 without destroying the chief purpose of H.F. 
719. Section 9.4 will nonetheless ln·ovide a basis for allocating costs to 
others deemed responsible and will provide a defense to penalty actions 
for dischargers fitting within its provisions. In our opinion then the 
offending provisions are separable from the rest of the statute. 

Even if the statute were held constitutional, there are many obstacles 
to practical application of the statute. As noted, there arc no criteria or 
procedures for joining governmental subdivisions and others as parties. 
Inconsistent results will occur depending on whether suit is brought by 
the procedure established her:> m· by a nuisance action. There are no 
appropriations to apply if the stat!' is found liable nor is there any 
provision authorizing municipalities or eounties to raise taxes for this 
purpose. The court is authorizl•d to stay that part of the threat allocated 
to government until the mon·ey is appropriated. Thus hazardous waste 
creating a serious threat to hHn1an hP:Ilth may remain unprotected until 
or unless the legislature suhseqHenlly appropriates the necessary funds. 
If the court does not stay the g·overnment's portion and no funds are 
appropriated, the discharger may be unable to recover the government's 
share. 

The statute may also be inconsistent with remedies available under 
federal law. For example, section 311 (f)(~) of the Clean Water Act, 33 
U.S.C. §1321 (f) (2), makes owners or operators of onshore facilities 
liable for up to $50,000,000 for the cost of removal of hazardous waste 
discharges into navigable waters in certain circumstances. 

The statute also raises potential eonflict of interest problems for this 
office. The legal proce·edings authorized by section ().4 are to he brought 
by this office upon your request. The 1·esult of such a suit is likely to be 
a judjCmcnl ag-ainst tlw stnll', whil'h of l'oursc this offil'e repn•sents. 
Alhlitionally, g-iv~n our bdicf that it would hP unconstitutional and 
unfair, absent u uniform tax or assessment, to charge such costs to 
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persons soll•ly herau!\e they would benefit from removal, it will be diffi
l'Ult for thi~ offke to join surh persons as parties even though such 
joinder may r·edul·e the judgment 2ntered against the state. 

B. Vagueness. 

You ask whether se<"tion !1.4 is unconstitutionally vague. The criteria 
for allocation of rosts are very vague. For example, the court may 
t·on!\ider "the broad implications for society of allocation of costs" and 
such other factors as deemed appropriate. This leaves vast discretion 
in the trial court to determine who is benefited and the amount to 
allocate to each. 

We think it unlikely that the statute would be found unconstitutionally 
vague. In Beitz v. Homk, 271 N.W.2d 755, 759-60 (Iowa 1978), a vague
ness challenge to the Iowa quest statute was rejected because it was not 
a statute regulating conduct so that the need for notice is not apparent. 
Since parties charged allocation costs for benefit are unlikely to have 
notice of the facts giving rise to liability and have no means of prevent
ing such liability, a precisely drawn statute would not likely affect their 
conduct. 

The vagueness of the criteria may increase the likelihood that the 
gtatute will be found to violate the equal protection clause on its face or 
as applied. 

We would recommend that the General Assembly reconsider section 
9.4. If the purpose is to impose partial financial responsibility on the 
regulatory agency on whose permits the discharger relies, it is only the 
state and not local governments which issue hazardous waste permits. 
A special or standing appropriation must be made to allow binding 
judgments against the state. Additionally, the statute leaves it to the 
court to determine whether the state does bear some responsibility for 
the threat. There is no pre-established standard of liability for the 
regulatory agency. 

In light of the constitutional olljections to charging those benefited 
by removal of the threat, we would advis·e the legislature to delete this 
authority. We would note, howev2r, that consideration might be given to 
authorizing counties and cities to raise taxes for the purpose of removing 
hazardous waste threats. The grant of this taxing authority would allow 
local governments to voluntal'ily bear the cost of removal of sites where 
private action would not be feasible. Taxation or assessment provides 
a procedure for imposing costs fairly on persons benefited. 

The optimum solution might be the creation of a fund to remove 
hazardous waste threats where private resources are inadequate as, for 
example, when the discharger is now bankrupt or has ceased to exist. 

You have asked a number of questions concerning the operation of the 
statute. Given the constitutional difficulties of the statute and the number 
of issues raised, we defer consideration of these questions at this time. 
We will, of course, be happy to provide advice informally as questions 
arise. 
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December 31, 1979 

BEER AND LIQUOR; GAMBLING: Licensing qualifications - §123.3 
(ll)(b), §§99B.1(2), 99B.3, 99B.7, 99B.12, 725.9, 725.15. Payment of 
the federal gambling tax on coin operated gambling devices by the 
operator of an establishment licensed as a organization qualified to 
conduct gambling activities is not, standing alone, sufficient to prevent 
that operator from qualifying as a person of good moral character so 
as to obtain a liquor control license. (McGrane to Gallagher, Director, 
Iowa Beer and Liquor Control Department, 12-31-79) #79-12-24 (L) 

December 31, 1979 

ELECTIONS: Absentee voters; Preservation of Election Materials. Chap
ter 53; Sections 49.77, 49.77-.81, 50.19, 50.20-.22, 53.13, 53.15, 53.16, 
53.30, 53.31, The Code 1979; Sections 53.28, 53.30, The Code 1971. 
Sections 53.30 and 50.19, The Code 1979, can be read together to permit 
destruction of absentee voter envelopes, bearing a qualified elector's 
affidavit, six months after the election of no contest is pending. If an 
election contest is pending, the absentee voter envelopes must be pre
served until final determination of the contest. (Hyde to Richards, 
Story County Attorney, 12-31-79) #79-12-25 

Ms. Mary E. Richards, Story County Attorney: You have requested an 
opinion from this office concerning the preservation of election materials, 
in particular, absentee ballot envelopes. Specifically, you have inquired: 

Is it possible to read these two sections r§§50.19 and 53.30, The Code 
1979] together to permit destruction of the absentee voter envelopes six 
months after the election if no contest is pending? 

Chapter 53 of the Iowa Code, "Absent Voters Law", was amended by 
the 1973 Session, 65th G.A., ch. l;{fi, when the General Assembly exten
sively revised the state election laws, enacting permanent registration of 
all voters in the state, and revising and clarifying laws prescribing 
procedures for elections. Under prior law, the unsealed absentee ballot 
envelope bore a printed affidavit to be notarized at the time the absen
tee voter "cast" his or her ballot. Sections 53.13, 53.15, 53.16, The Code 
1971. These requirements remain basically unchanged. See §§53.13, 53.15, 
53.16, The Code 1979. The affidavit in the form set out in the 1971 Code, 
however, provided information relative to voter registration and eligi
bility to vote, and pursuant to §53.28, The Code 1979, (repealed by the 
1973 Session, 65th G.A., ch. 136, §401): " ... constitute[d] a sufficient 
registration of the voter except in precincts where permanent registra
tion is required." Because the affidavit was used for registration pur
poses, §53.30, The Code 1971, provided for its preservation: 

The ballot enevelope having the voter's affidavit thereon shall, in case 
the ballot is deposited in the box, be preserved and returned with the 
certificates of registration, pollbook, and alphabetical lists to the city 
clerk, who shall preserve the same, ?.nd it shall be used by the registers 
of election, in precincts where registration is required, in making up the 
new registry lists from the pollbooks, and such affidavits shall serve as 
the registration record of the voter for the new registry books and lists. 

Despite the enactment of permanent voter registration, the 1973 re
visions of ch. 53 retained this preservation requirement. "The ballot 
envelope having the qualified elector's affidavit thereon shall he pre
served." Section 53.30, The Code 1979. The direction in §53.30 is couched 
in mandatory terms, i.e., "shall", and implies a mandatory obligation, 
excluding any notion of discretion. See §4.36 (a), The Code 1979; Schmidt 
v. Abbott, 261 Iowa 886, 890, 156 N.W.2d 649, 651 (1968). No time 
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limitations are provided; at first glance, it appears that the absentee 
ballot envelopes must be preserved indefinitely. 

A careful reading of ch. 53 to discern the legislative intent behind 
the preservation requirement, however, leads to a different conclusion. 
As shown on the sample affidavit you forwarded with your request, the 
qualified elector's affidavit printed on the absentee ballot envelope is 
identical to and serves the same purpose as the "Voter's Declaration of 
Eligibility" which, pursuant to §49.77, The Code 1979, is required to be 
executed by a voter at the time he or she votes. Section 53.31, The Code 
I !17!1, JIJ'ovidl'H: "The vote of any absent voter may he challenged for 
cau~<e and the precinct election officials of election shall determine the 
legality of sm·h ballot rrs in oth1•r cnscH." [l<~mphasis added]. The lan
guage emphasized 1·efers to §~49. 79-59.81, The Code 1979, which provides 
a method for challenging voter eligibility. Scl' also §50.20-.22, The Code 
197!1. 

The ballot envelope hearing the voter's affidavit is apparently to be 
preserved so that, in the event a vote is challenged for cause, a deter
mination of the legality of such vote can be made. It must be preserved 
beyond the time the ballot it contains has been removed and tallied. It 
need not be preserved indefinitely. Once a challenge to a voter's eligibility 
has been resolved, or no challenge has been issued, there would no longer 
be any purpose in preserving the envelope bearing the affidavit. 

The ballot cast is destroyed after six months, providing there is no 
election contest. See §50.13, The Code 1979. Similarly, §50.19, The Code 
1979, provides: 

The commissioner may destroy precinct election registers, the declara
tions of eligibility signed by roters, and other material pertaining to an 
election, except the tally lists, six months after the election if no contest 
is pending. If a contest is pending all election materials shall be pre
SCI'l'ed until final determination of the contest. Before destroying the 
election registers and declarations of eligibility, the commissioner shall 
prepare records as necessary to permit compliance with section 48.31, 
subsection 1. [Emphasis added]. 

In our opinion, these time limits apply to absentee voter's ballots and 
affidavits declaring voter eligibility as well. It is unlikely the legislature 
intended that certain election materials such as absentee ballot envelopes 
he preserved beyond the time when they could provide a basis for an 
election challeng·e o1· contest, and even beyond the time other similar 
election materials may be destroyed. 

In conclusion, it is our opinion that §53.30, The Code 1979, and §50.19, 
The Code 1979, can be read together to permit destruction of absentee 
voter envelopes, bearing a qualified elector's affidavit, six months after 
the election if no contest is pending. If a contest is pending, the absentee 
voter envelopes must be preserved until final determination of the contest. 

llt>cem ber :H, I 97!1 

STATE OFFICERS AND DEPAHTMENTS: Expenditure of funds by 
State Conservation Commission to acquire land to expand state park at 
Lake McBride-1979 Session, 68th G.A., Ch. 14, §7. Plain meaning of 
language used in capital projects appropriation bill enacted by 68th 
G.A. is to prohibit the expenditure of funds by the State Conservation 
Commission to acquire land to increase the extent or size of the state 
park at Lake McBride, whether the land to be acquired lies within or 
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without the outer limits of the park. (Peterson to Brabham, Director, 
State Conservation Commission, 12-31-79) #79-12-26 (L) 

December 31, 1979 

CONSTITUTIONAL LAW: Witness Fees - §622.71, The Code 1979. 
Section 622.71, which does not allow witness fees for peace officers 
and public officials testifying in court in the county of their residence, 
but does allow witness fees for those same officers who testify in 
court in a county not of their residence is constitutional and does not 
violate equal protection. (Blumberg to Richards, Story County Attor
ney, 12-31-79) #79-12-27 (L) 

December 31, 1979 

('ONSllMEI{ CREDIT COUE: CONSUMEH LOANS: Chapter 537, The 
Code. Separate loans extended by a financial institution to an indi
vidual will not automatically be aggregated for the purpose of deter
mining whether the $35,000 limitation of ~537.1301(15)(a)(5) is ex
ceeded. §537.3304 requires that the intent of the lender in using multi
ple agreements must be considered. The $35,000 limitation may not be 
avoided by having more than one bank provide funds pursuant to a 
"participation agreement," even if each bank supplies less than $35,000. 
The upper limit of credit specified in an open-end account agreement 
determines whether the transaction is a consumer credit transaction. 
The $35,000 limitation may be avoided if an entire line of credit is 
secured by an interest in land, if the credit is not primarily for an 
agricultural purpose. (McFarland to Huston, Superintendent of Bank
ing, 12-31-79) #79-12-28 

Mr. Thomas H. Huston, Superintendent of Banking: This office has 
received your letter of October 16, 1979, requesting an opinion of the 
Attorney General on a series of questions relating to the Iowa Consumer 
Credit Code, Chapter 537, The Code. Specifically, you asked the follow
ing: 

1. Whether all loans by a particular financial institution to an individ
ual must be aggregated for the purpose of applying the $35,000 ceiling 
:<et out in §537.1301(15)'(a) (5)? 

2. If the answer to question number one is "yes", does a total which 
·:!Xceeds the $35,000 ceiling prevent all component loans from being 
consumer loans or only that portion of the aggregate which exceeds 
$35,000? 

3. If the answer to question number one is "yes", may the $35,000 
limitation be avoided if the consumer agrees with the bank that all 
nonagricultural loans which would cause the ceiling to be exceeded shall 
be secm·ed by an interest in land? 

4. May the $35,000 limitation be avoided if the loan is made by more 
than one bank pursuant to a participation agreement, each bank applying 
a separate $35,000 ceiling, even though the consumer deals directly only 
with the lead bank? 

5. How would each of the above questions be answered if each referred 
to a separate debit of less than $35,000 pursuant to a single line of credit 
in excess of $35,000? 

You will recall that this office addressed your first question in an 
informal opinion issued to you in a letter on October 25, 1979. After 
additional consideration, this office has <lecided to adopt the analysis 
and conclusions stated in that letter as a final opinion. The October 25 
letter stated, in part: 

The position of this office is that each loan should be l"onsidered sepa
rately for the purpose of determining whether the $35,000 limitation of 
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section 537.1301 (15) (a) (5) is exceeded. This assumes, of course, that 
each loan is, in substance, a single transaction. 

Section 537.3304 (2) prohibits a lending institution from using multiple 
agreements in situations that, in substance, are single transactions, for 
the purpose of obtaining a higher finance charge than would otherwise 
be permitted: 

With respect to a supervised loan, a lender may not use multiple agree
ments with intent to obtain a higher finance charge than would other
wise be permitted .... 
The first sentence of §537.3304 (2) posits two tests to be applied in 
determining whether the prohibitions of that section have been violated. 
First; is the lender using multiple agreements? Second; does the lender 
have th!' intent to obtain u higher finanl'e dtat·ge than would othe1·wise 
he pet·mitted '? Guidelines for applying the first test are set out in the 
second sentence of §537.3304(2): 

.... l<'or the purposes of this subsection, multiple agreements are used 
if a lender allows any person, or husband and wife to become obligated 
in any way under more than one loan agreement with the lender or with 
a person related to the lender. 

Considered by itself, the fact that multiple agreements are used by the 
lender does not mean that the agreements must be aggregated for the 
purpose of determining whether the $35,000 limitation has been exceeded. 
The intent factor must still be considered. Only if the multiple agree
ments were executed with the intent of obtaining a higher interest rate 
than would have been allowed on a single larger loan, will the agreements 
be aggregated for the purpose of determining whether the $35,000 limi
tation has been exceeded. 

On its face, §537 .3304 ( 2) provides no guidelines fot· determining whether 
a lender will be deemed to have used multiple agreements with the intent 
of obtaining higher interest rates. Clearly, it prohibits a lender from 
using multiple consumer loan agreements in what is, in substance, a 
single transaction, e.g.: executing two $30,000 notes for the purchase of a 
single $60,000 piece of farm equipment. 

Because of our conclusion that each loan should be considered sepa
rately for the purpose of determining whether the $35,000 limitation of 
§537.1301(15)(a)(5) is exceeded, questions two and three need not be 
addressed at this time. 

The answer to question number four is that the $35,000 limitation may 
not be avoided when funds for a single-purpose loan are made available 
by more than one bank through a "participation agreement" and a con
sumer deals directly with only the lead bank. In designating the dollar 
lin'litation in §537.1301 ( 15) (a) ( 5) which defines consumer credit loans, 
the legislature assumed that transactions exceeding a certain dollar 
amount are generally of a nature that do not require the protections 
provided through and interest rates authorized by the ICCC. Therefore, 
wi"o"P thn ~nh~t,nce of a transaction is a single-purpose loan in an amount 
over $35,000, the transaction is exclud-ed from the ICCC because of the 
uuttar a ... ount mvolved, regardless of the fact that each bank involved 
in the "participation agreement" may contribute less than $35,000. 

Finally, you inquired whether questions one through four would be 
answered differently with respect to separate debits pursuant to a single 
line of open-end credit in excess of $35,000. As explained above, for 
certain policy reasons, the line distinguishing consumer credit transac
tions from transactions that would be subject to Chapter 535 usury rates 
was drawn at $35,000. Section 537.1301 (15) (a) provides as follows: 
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... a consumer loan is a loan in which all of the following are applicable: 

(5) ... , the amount financed does not exceed thirty-five thousand 
dollars 

Section 537.1301 ( 5) (h) defines the "amount financed" as "In the case 
of a loan, the net amount paid to, l'cccii•abf,, by, or paid or payable for 
the account of the debtor, .... " (Emphasis added) 

When a lender expressly commits itself pursuant to a loan agreement 
to provide funds in an amount exceeding $35,000, it has manifested an 
intent that, at some point, the "amount financed" would exceed $35,000. 
The fact that the amount "receivable by" the debtor may not be advanced 
in one lump sum is irrelevant. At the point that the lender agrees to 
advance an amount in excess of $35,000, the transaction involves an 
amount exceeding the dollar amount that was determined, for policy 
reasons, to divide consumer credit transactions from nonconsumer credit 
lrllnsut·tions and is rt•ntovt•d front till' opt•ratiun of lht• 1(:(:(:. 

The result is that the factm· determining whether a particular open
end credit transaction is a consumer ct·edit tmnsaction, is the amount 
stated in the loan agreement creating the open-end account; not the total 
amount of advances or charges that have been made on the account at 
any particular point in time. 

The conclusion reached through the preceding textual analysis would 
also be reached by applying provisions of the !CCC requiring the ad
ministrator to keep its rules in conformity with the rules of other UCCC 
jurisdictions. Subsection 3 of §537.Gl04 provides as follows: 

To keep the administrator's rules in harmony with the rules of adminis
trators in other jurisdictions which enact the uniform consumer credit 
code, the administrator, so far as is consistent with th·e purposes, policies 
and provisions of this chapter, shall do both of the following: 

b. In adoptmg, amendmg, and repealing rules, take into consideration 
the rules of administrators in other jurisdictions which enact the uniform 
consumer credit code. 

Four of the ten other states which have adopted the UCCC have 
handled the present issue by promulgating rules which specifically ex
clude from the UCCC, credit transactions pursuant to express written 
agreements hy creditot·s to extend credit in excess of the amount which 
has been designated in each jurisdiction as the ceiling for consumer 
credit transactions. See, <'.g. section ~.3 (f), Rules of Wyoming's Uniform 
Consumer Credit CodP Administrator. 

Since the Iowa Attorney General, as administrato1· of the ICCC, per
forms a quasi rule-making fundion in issuing opinions unde•· the !CCC, 
it is obligated to make a reasonable effort to issue an opinion that is in 
conformity with rules adopted hy other UCCC states, thereby promoting 
the underlying purposes and policies of the UCCC to "make the law, 
including administrative rules, more uniform among the vat·ious juris
dictions." Section 537.1102(2) (g), The Code. 

The answer to question number two with regard to open-end credit 
agreements was implied in the preceding answer. Since the upper dollar 
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limit specified in the agreement creating the open-enfl credit transaction 
is the factor that determines whether the transaction is a consumer credit 
transaction, it necessarily follows that all advances pursuant to a line of 
credit in excess of $35,000, regardless of the amount of these advances, 
are excluded from the provisions of the ICCC. 

In answer to question number three wtih regard tu open-end credit, 
since the amount specified in the initial agreement for open-end credit 
determines whether the cutirc line of credit is within thl' ICCC, the 
$35,000 limitation may not be avoided through an agreement whereby 
amounts iu eJ·ccss of $35,000 would be secured by an interest in land. 
However, the $35,000 limitation would be avoided through an agreement 
that the entire line of credit he secured hy an interest in land, if the line 
of credit is not primarily for agricultural purposes: 

... , a "consumer loan" is a loan in which all of the following are 
applicable: 

(5) Either the amount financed does not exceed thirty-five thousand 
dollars, or tire debt is not iiiCIUTr'd Jll"imarily for rw a_qriclllfllral JIIII"J!OSc 
a ud is secu 1·erl by a 11 iuterest i11 laud. (Emphasis added) 

~537.1301 (15) (a), The Code. 

The answer to question number four with regard to open-end credit is 
lhe Mame as il wus with re~unl lo indivichml Juans; the $:J6,111111 limitation 
may not he avoided !limply hy havin~ more thun one letulet· provide loans 
pursuant to one loan pat·licipation agreement. A point to he made in 
response to all of the questions posed in your request is that allowing 
a lender to disguise the substance of any transaction through the form 
of the transaction would violate the intent of the drafters of the ICCC 
to exclude certain transactions from its provisions. 

The following points will be restated to summarize the major issues 
addressed through this opinion. 

1. Separate loans extended by a financial institution to an individual 
will not automatically be aggregated for the purpose of determining 
whether the $35,000 limitation of §537.1301 (15) (a) (5) is exceeded. 
Instead, the intent of the lender in using multiple agreements controls. 

~- The $35,000 limitation may not be avoided by having more than 
one bank provide funds pursuant to a "participation agreement," even if 
each bank supplies less than $35,000. 

3. The upper limit of credit specified in an open-end account agree
ment determines whether the transaction is a consumer credit trans
action. 

4. The $35,000 limitation may be avoided if an entire line of credit is 
secured by an interest in land, if the credit is not primarily for an 
agricultural purpose. 

Uecember 31, 1979 

MINOHS: Uniform Gifts to Minors Act; ch. 565A, ~~565A.1(11), 565A.9 
(~). 565A.ll, ch. 599, §599.1. The provisions concerning minority age 
contained in §599.1 do not affect the provisions concerning minority age 
contained in §565A.1 ( 11). (Hoyt to Sherzan, State Representative, 12-
31-79) #79-12-29(1) 
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January 2, 19HO 

STATE OFFICERS AND DEPARTMENTS: Governor, Lieutenant Gov
ernor, Emergency Proclamation. Iowa Const. art. III, ~9, art. IV, ~~7. 
17 (1857); Iowa Const. art. 4, §1H (184!i); ~P-14, 29A.7, 29C.2, 29C.:3 
(I), 29C.ti ( 1), ThP Code I !l79. MPn' physical absenee of the governor 
from the state unaccompanied by any health-related disability on his 
part dces not authorize the lieutenant g·<wernor to assume the powers 
of the governor. Howevt•r, in an emergency where reasonable efforts 
to contact the govt>rnor are unsuccessful. the authority to take emer
g-ency aetion would devoh·e upon the lieutenant g-overnor. The governor 
may not dt>lt•gatt· to th<· lieutt•nant governor or to members of his staff 
the powPr to issue an t•nHTg"<'ll<·:-· proclamation under Ch. 29 or to order 
tlw national guard into sprvin· undt•r ~2!lA.7. But on<·<· th!' dPcision to 
isstH' a proclamation or to ord<T the nntional g"llard into s!'rvir<• i!-1 mad!' 
hy tht• go,·t·r·rwr. t lw I it•ut<·nant gov<•rrior or nH•mbPrs of tht• rwrsonal 
staff may act in an adnlinistnttiv<' ,·apaeit~· to <"'<l'l'Utt• or earry out that 
dPcision. tMillPr anclllasl;in~ to Hush. Sta(,. S<·nator 1-2-fWI :itH0-1-1 

1'/,· II"""' uh/, l:uh U""'''· Stut,· :-;, ""'"'. You have asked our office 
about who IIHI~· t•:-ot'ITI><' t h<· P"""'''' of till· g·u,·erllor when the governor 
is ahsPnt from tlw Stall'. 

The first quest 1011 i> \\·hen the lieUt!'nant g·overnur may exercise the 
powers of the g-overnor's offiee. Th<• instanees in which he or she may 
do so art• sl't fnrth in Iowa l'onst. ar·t. IV. ~17 ( !Hfi7) as follows: 

I 11 ease of tlw death, impeal'hment, 1 esignation, r·pm"val from offiee, or 
other di~ahility of th<· (;overnor, the power> and duties of the office for 
the residue of tht' term. or until he shall he acquitted, or the disability 
removed, shall devolvt• upon the Lieutenant <;overnor. 

You ask whether al"::nce of the g·on•rnor from thr> state would fall under 
the eategory of "removal from offin•". "Henwval from offire" contem
plates statutory rPmoval. ...,,.,. ll<tJJ""'k<·,· ,._ Sf11ft·, J(i:l P. 24H, 251 (N.M. 
I !JI 7). The proeedun• for n•Jnoval of the governor from office is set 
out in Ch. ti8, The ('ode l !!7!1, and is hy impeaehnwnt. Obviously, the 
phrase "removal from offiee" is limited to instanres where the governor 
is removed after impeachment. 

II 

You next ask whether the phrasl' "other disability" in art. IV, §17, 
above, can go beyond disability of a health-related nature and encompass 
a de facto inability of the governor to perform the duties of his office 
by reason of physiral absenee ft·om the state. It is clear that when the 
governor is physically incaparitated the lieutenant governor may exercise 
the powers of the governor under art. IV, §17. Sec 1923-1924 Op. Att'y 
Gen. 263. Section 7.14, The Code 1!179, sets forth the procedure for 
determining when the goveruor faees an "other disability" under the 
constitution. That section states: 

1. Whenever it appears that the governor is unable to discharge the 
duties of his office for reason of disability pursuant to Article IV, 
section 17, Constitution of Iowa, the person next in line of succession 
to the office of the governor, or the chief justice, may call a conference 
consisting of the person who is chief justice, the person who is director 
of mental health, and the person who is the dean of medicine at the state 
University of Iowa. Provided, if either the director of dean is not a 
physician duly licensed to practice medirinP by this statE> he may assign 
a member of his staff so licen~ed to a~si~t and arlvise on the conference. 
The three members of the conference shall within ten day~ after the con-
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fl!rt!nce is callt>d !!Xamim· the ~overnor. \Vithin st,ven days after the 
t•xaminution, or if upon attt•mpting- to t•xuruint• tht• g-ovt•rnor the mt•mhers 
of tlll' t•onft•rt'lll'l' an• unahlt• to t•xanrrnt• hinr ht•t·aust• of t•irTumstant·es 
heyorul their t•ontrol, tht•Y shall t·onclul'l 11 st•nt•l hallot and hy unanimous 

·votl! may fincl that the g-ovt'l'uor is tt•nrporarily unuhlt• to clisehur~e the 
clutit•s of tlw offit•t•. 

:!. The finding- of or failun• to find a disability shall he immediately 
made public, and in case tht• g-ovt•rnor is found to hP unable to discharge 
lht• tluties of tht• offit·e, the person next in li.nt• of sut·t·t•ssion to the office 
of governor shall he immediate)~· notified. A ftcr recPiving the notification 
such person may, under Artil'le IV, sPl'tion 17, and amendment 2 of 1!!52, 
('onstitution of Iowa, become governor until the disability be removed. 

:1. Whenever a governor who is unable to discharge the duties of the 
office believes his disability to he removed, he may call a conference 
consisting of the three persons referred to as meml?ers of such a confer
erwe in suhseetion 1. Thl' three members of the conference shall within 
ten days examine the disabled governor. Within seven days after the 
examination they shall conduct a secret ballot and by unanimous vote 
may find the disability removed. 

4. The finding of or failure to find the disability r·emoved shall be 
immediately made public. 

Inclusion of the director of mental health and the dean of medicine at the 
state University of Iowa is evidence that the legislature believed that 
the term "other clisahility'' in art. IV, ~17, primarily concerns health
related disabilities. 

Also of signifieance is the predecessor provision to art. IV, §17 of the 
HWi Iowa Constitution. Iowa <'onst. art. 4, §1H { IH4Hl provided: 

In case of the impeaehment of the govPrnor, his removal from office, 
death, resignation, or abseil('(' l'!·o111 thl' .<tuff', the powers and duties of 
the office shall tlevolve upon the senetary of state, until such disability 
shall cease, or tht• vaeancy he filed I sic). (emphasis added.) 

Use of the wonb "other disability" in the 1857 Constitution in lieu of the 
words "ahsenee from tlw state" is consistent with either an intent that 
the concept of disability is broader than absence from the state but none
theless includes it or an intent that men• absence from the state is not 
to he a ground for exercise of the govemor's powers by the lieutenant 
governor.' Leading decisions from other jurisdictions indicate that the 
latter conclusion is rorreet. 

In .ll(u·khant t'. <'ort~dl, H! P.:!d 15H tKan. 1933), the court was faced 
with interpreting the words "other disability" in a provision of the 
Kansas constitution allowing the lieutenant governor to act in the place 
of the governor. Temporary absence from the• state was held not to con
stitute an "other disability". As in Iowa, an earlier constitution had 
authorized the lieutenant governor to act in the "absence of the gover·nor 
from the state". The Kansas court felt that the failure of the framers 

'The constitutions of many other states, like the 1H46 Iowa Constitution, 
utilize the words "absence from the state". Sec grncra/ly State r. Gar
rey, 195 P.2d 153 (Ariz. 1948). Whether effective absence of the gover
nor is required or whether mere temporar~· absence is sufficient is the 
issue under these constitutions. CnmJtrur Suwyer 1·. First .Judicial Dis
trict ('mo·t. 410 P.2d 748, 750 tNev. J!l(ili); In R1· Att Art Cnnrrrninn 
Alcnho/ic llct·erages, 31 A.~d 8:!7, 841 tN.J. 1!l4~l; JCith Walls t'. Hall, 
154 S.W.2d 573, 577 (Ark. Hl41); .1louyo11tcry l'. ('/crl'/aud, !!8 So. 111, 
114 <Miss. 1923). 
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of a later constitution to use the explil'it words "ahsenee from the state" 
indicated that the words "other disability" did not l'OVer it. The Kansas 
court implied. howt>ver. that in tht• ewnt of a "puhlie emergency" which 
thrPatened the pxistell<'<' of "orderly g-overnnwnt", the lieutenant governor 
might he authorized to assunw tlw g·ovprnor's powers. Tht> facts of the 
east' also sug;gpslPd that the lieutenant g·overnor had acted without 
app1·oval of the governor when the govl'rnor was absent from the state. 

Another apposite case is /11 He Aduisury Opinion to the Governor, 112 
So. 2d 843 (Fla. 1959). There, the court opined that the governor's 
proposed absence for approximately thirty days for the purpose of 
making an inspection trip to Russia would not constitute an ''inability" 
of the governor to discharge his official duties. Absence from the state, 
the court felt, was not an "inability" under the constitution. The court 
noted that the governor would be in frequent direct contact with his 
administrative staff, who would presumably continue to act at his 
direction. 

The conclusion we derive from the cases is that the mere physical 
absence of the governor from the state unaccompanied by any health
related disability on his or her part does not constitute an "other dis
ability" under art. IV, §17, so as to authorize the lieutenant governor 
to act for the governor. 

It is evident, however, that the purpose of art. IV, §17, is to ensure 
that the citizens of Iowa are not without a person capable of performing 
the constitutional and statutory duties imposed upon a governor. The 
term "governor" refers to an offic'' and n~t merely to a particular person. 
Upon the office of governor falls the duty to "take care that the laws 
are faithfully executed," art. Ill, *9, Iowa Const. With modern facilities 
of communication and transportation, the person eleeted to the office of 
governor will ordina1·ily not be disabled from fulfilling this duty by mere 
physical absence from the state. However, in every government worthy 
of the name, some adequate method of meeting emergencies is provided. 
Cf. Hart, The Etne,·gnlcy Urdil!allct•: A .\'ot,· on E.t'l'cuti·ve Power, 23 
Colum.L.Rev. 528, 529 ( 1923). Highly unusual circumstances of an emer
gency nature could occur in which absence from the state would consti
tute an "other disability'' within the meaning of art. IV, §17. See In Re 
Advisory Opinion tu the Gouenwr, 112 So.2d at 847-48. In an emergency 
situation in which reasonable efforts to contact the governor have been 
unsuccessful and the lieutenant govemor reasonably concludes that the 
emergency is such that aetion must be taken before the governor may be 
contacted, we believe the Iowa \'ourts would conclude that the powers and 
duties of the governor would devolve upon the lieutenant governor for 
that purpose. In such an emergency situation, where the disability is not 
health-related, the procedures set forth in ~7.4 would IJe inapplicable. 
Moreover, the powers and duties of the office of governor would revert 
back to the person of the governor when communications were reestab
lished. 

III 

You next ask whetlic1 tht• g-ovcnor n•ay dPieg·ate to a rncmber of his 
personal staff or to the lieutenant governm· tlw power to issue an 
emergency proclamation under !'h. 29<'. The Code 1!179. in the event of 
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an emergency ansmg in his absence from the slate. Thr relevant terms 
inCh. 29C are set forth in §29C.2. The Code 1979, as follows: 

"Disaster" means man-made catastrophes and nature occurrences such 
as fire, flood, earthquake, tornado, windstorm, which threaten the public 
peace, health, and safety of the people or which damage and destroy 
public or private property. The term includes enemy attack, sabotage, or 
other hostile action from without the state. 

"Public disorder" means such substantial interference with the public 
peace as to constitute a significant threat to the health and safety of the 
people or a significant threat to public or private property. The terms 
includes insurrection, rioting, looting, and persistent violent civil dis
obedience. 

Section 29C.3 ( 1), The Code 1979, provides: 

I. Tlw g-oVl'l'llor may, after finding- a statt' of puhlit· disordt-r cxistll, 
prodaim a :-;latl' of t'llll'l'l-~t'lll'Y· ThiN l"'"l'ifllllfllioll .<hflll bt· iu 1t'ritiu1J, 
iudicflft' fht• lll'('fl tr,lft't't('(/ 11111/ 1/11· .flldN II/HIII which if i.~ fllllft•tf, fit• Hiff111'tf 
l111 t/11· !JOI't'l'/1111', awl l~t· filed with !Itt· .<t·crl'ltii'JI of slate. (emphasis 
added.) 

St-ction ~9C.Ii (I), Tht> Code I !17!J, states: 

In exercising the governor's powers and duties under this chapte•· and to 
effect the policy and purpose, the governor may: 

I. After finding a disaster exists ot· is imminently threatened, pro
elaim a state of disaster emergency. Thi.< proclamation shall be in writ
ing, indicate the area a.lfected am/ the facts IIJIU11 which it is based, be 
,qigncd by the got·crllor, a11d be filed u·ith th1· scc1cfary of state. A state 
of disaster emergency shall eontinue for thirty days, unless sooner termi
nated or extended in writing by the governor. The general assembly may, 
by concurrent resolution, rescind this proclamation. If the general assem
bly is not in session, the legislative council may, by majority vote, re
scind this proclamation. Rescission shall be effective upon filing of the 
concurrent resolution or resolution of the legislative council with the 
seeretary of state. A proclamation of disaster emergency shall activate 
the disaster response and recovery aspect of the state, local and inter
jurisdictional disaster emergency plans applicable to the political sub
division or area in question and h-e authority for the deployment and use 
of any forces to which the plan applies, and for use or distribution of any 
supplies, equipment, and materials and faeilitics assembled, stockpiled, 
or arranged to llP made available. (emphasis added.) 

As can he seen, tht- ahoVl• sections require that a public disorder emer
getH'Y proclamation or a disastt-r l'lllerg-en!'y prodamution he in writing, 
indicate the area afft•l·tcd anti till' fu!'ts upon whil'h it is hasl•d, he signed 
hy the govemor, and he filed with the sent'lary of stale. s,.,. Y<'IH'mlly, 

Op. Att'y Gen. #7!1-H-11. 

Although the governor must frequently delegate important responsi
bilities to staff or to other offic·ers in the executive branch, where the 
legislature confers extraordinary power upon the office of governor it
self, that power may not ordinarily he further delegated. Generally, 
powers conferred upon public officers involving the exercise of judgment 
or disnetion cannot he delegated to subordinates in the absence Qf statu
tory authorization. Sec Col. School E11111loyt'cs Ass'11 1'. Personnel Com
lllission, 474 P.2d 43H, 439 (Cal. 1!170); U11rkho/der ''· Lauber, 216 N.E.2d 
909, 911 (Ohio C.P. l!Hl5). We think it clear that the decision to declare 
an emergency under Chaptrr 2!1C is for the governor personally and 
may not be delegated to staff. However, the details of complying with the 
requirements of Chapter 29(', e.g. fact-finding or drafting the procla-. 
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mation, may he delegated to ~taff with appropriate gubernatorial direc
tion. 

:-.lor is the lieutenant g'overnor in any different )H>sition than the 
members of the g'overnor·~ per~onal ~taff in this respect. Unlike the 
memlli'rs of the g'U\'Crnor's personal staff, the lieutenant g-overnor is an 
elected offieial. But ('h. ~!H' dot's not reft•r to tlH' lit•utenant governor 
and, a:-; :-;een, nwt·t· ahst•nt•t• fro1n t ht• :-;tatt• of tht• !!OVer nor docs not consti
tutionally autlwriu· tht• lieutt•natlt governor to a~sumt• and exercise thl' 
)Hl\\·ers of the g-on•rnor. llt•nt·t•, unless thl' governor is under an "other 
disability" in art. IV, ~17, tht• lieutPnant g-ovemor eannot issue an 
emergency proelamation under Ch. ~!lC'. 

Section 29C' requires that emergency proclamations be "signed by the 
governor". The question that arises is whether this language means the 
governor must personally sign the proclamation after having determined 
that an emergency exists. Obviously, if that is the meaning of the lan
guage, a governor who is absent from the state could not always take 
effective emergency action. Indeed. that interpretation of 29C would 
result, in certain circumstances, in the office of governor devolving upon 
tlw lieutenant go\'l'l'lwr undt•r lilt· :tllal.v,.,is set forth above. llowpver, we 
believe an Iowa t·ourt would tali<• a nwt·e flexihlt• vit•w of the requirement 
that the proclamation hp "siJ!nt·tl h~· tht• g·ovcrnor". In f'l'rg/l,qou 1'. Stil
will, 224 N.\\'.2d 11 (Iowa 1!174), the Supreme Court of Iowa considered 
a challenge to the validity of an Illinois <'ertificate of conviction which 
required attt:statiun 1,~· the lllinuis Seneta1·y of State. It appeared that 
the sig·nature of "Michael J. Howlett" had been pasted over another 
signature and was thus rendered illegible. The court upheld the validity 
of the certificate in the absence of any ~howing that the act of pasting 
was unauthorized and quoted the following with approval from 80 C.J.S. 
Signatures, §7: 

In the absence of a statute prescribing the method of affixing a signa
ture, it may be affixed in many different ways. It may be written by 
hand, and, generally, in the absence of statute otherwise providing, it 
may be printed, sfaiiiJICd, typewritten, eng-raved, photographed, or cut 
from one instrument and attached to another. (emphasis added.) 

Thus, we think it would be permissible for the governor, when absent 
from the state, to direct a staff member to place his signature on an 
emergency proclamation by mean,; of a stamp. The function of the 
signature is simply to \·erif~· that tlw g·ovemor has )ll'rstmally decided 
to issue the proclamation. This procedure therefore satisfie~ both the 
letter and :;pirit of the statutory requirement. From an abundance of 
caution, we might also recommend that, in the evl'nt the v:overnor is 
absent from the state and must direct that his sig·mtlur<' he stamped 
upon an emerj!ent·y )ll'lll'lamation, tilt• g·ovt•rnor also conlul'l the Set·retary 
of State, with whom thl' prol'lamation tnust hl• filt•d, and verify that he 
has authorized his staff to stan;p the proclamation. 

IV 

You ask whether, if the reuirements of ~~!H'.:l (!) or ~~!IC.ti( U are 
not complied with, the national guard may nonetheless he <·ailed into 
service. The pertinent provision here is §~!1..\.7, The Code 1979. It states: 

The govemor shall be the commander in chief of the military forces, 
except so much thereof as may he in federal service. The go1·ernur may 
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employ the milita1·y furas of the state for the defense or relief of the 
state, the enforcement of its fall'.~. the J!rotectiou of life ami property, 
uml emergencies res11ltiug from disasters o1· Jllt/Jlic rlisonlrr.~ as defined 
iu section 2!1C.2. (emphasis added.) 

The governor is commander in chief of the militia, the army, and the 
navy of the State by virtue of art. IV, §7, Iowa Const. Although the 
national guard may not actually be employed solely for purposes specified 
by chapter 29C prior to the execution of the formal requirements of that 
chapter, the governor possesses adequate authority to cope with emer
gencies hy the following means. First, as t·ommander in chief, the gover
nor may direct that neeessary preparations fm· deployment of the na
tional guard he taken whilt• the procedural requirements for thl' disastn 
prodamation are being t·omplt'tP<i. St'cond, the governor JHlssesses author
ity indepl'ndent of that groundl'd in a t'haptpr 2!1(' enwrgt•ncy proelama
tion to employ thl' nati<'nal g·uanl f,q· tlH• t•nl'on't'llH'IJt of state laws and 
the prote!'tion of life and propert~·. Thus, if the governor ddermirws that 
a JHthlic disorder or disastt•r I" t•senb a sig·nifieant problem of law 
enforcement or threats to life and property, tht• national guard may be 
employed immediately without waitinp: for completion of the procedural 
requirements of chapter 29C. 

You inquire whether the governor may delegate to his personal staff 
the decision to order the national guard into service under §29A.7. We do 
not believe that the staff may actually make this important decision. 
They can execute the decision once it is made by the authorized person 
hut l'Unnot themselves make il. The samt• is true of the lieutenant 
governor. Section 29A.7 does not speak of the lieutenant governor order
ing the national guard into service; it refers only to the governor doing 
that. And unless the lieutenant governor is authorized to act for the 
governor by virtue of art. IV, § 17, he cannot act on his own to order the 
national guard into service. 

In sum, mere physical absence of the governor from the state unaccom
panied by any health-related disability on his or her part does not 
authorize the lieutenant governor to assume the powers of the governor. 
a<>wever, in an emergency where reasonable efforts to contact the 
governor are unsuccessful, the authority to take emergency action would 
devolve upon the lieutenant governor. The governor may not delegate 
to the lieutenant governor or to members of his personal staff the power 
to issue an emergency proclamation under Ch. 29C or to order the 
national guard into service under §29A.7. But once the decision to issue 
a proclamation or to order the national guard into service is made, the 
lieutenant governor or members of the personal staff may act in an 
administrative capacity to execute or carry out that decision. 

January 3, 1980 

CONSTITUTIONAL LAW; RTA'i'E OFFICERS AND DEPARTMENTS; 
U.S. CONST. amend. I. IOWA CONST. art. I, §3, ~29A.14, Code of 
Iowa (1979), 1978 Session, li7th G.A., ch. 1039, §5, 1969 Session, 63rd 
G.A., ch. 37, ~1, 19fi7 Session, li:.!d G.A., ch. 74, §1. The chapel located at 
C'amp Dodg·e can bP lPasPd to nwmbers of the public for denominational 
weddings and funerals and for religious s:!rvices only on a temporary 
or irreg-ular basis and at a fair n•ntal value provided that the chapel 
is also availabll' for ust• hy nonst•darian or non-relig-ious organizations. 
The decision to !Past• thP d~apt•l to a religious org-anization may not be 
made on the basis of dodrinal hl'iit•f. (McNulty to Gilbert, Adjutant 
General, 1-3-80) #80-1-:! 
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Adjufallf Gcucra/ RorJ<T W. (;i/bcl'l, Iowa National G11ard: You have 
requested the opinion of this offi1·e r.egarding the permissible uses of the 
chapel located on the gTound~ or ('amp Dodge by members of the public. 
The chapel in question l'Oillprise~ tilL' upper level of the two-story Iowa 
National Guard Memorial Build i 11g·, a ~t atL•-owned fal'ility.' Maintenance 
costs of the building· art· tlw finanl'ial responsibility of the state. You 
specifically asl1 whether Jllemher~ of the public ean use the chapel at 
Camp DodgL• for wedding~. funerals or denominational worship services, 
and if so, whether a fee can he charg·ed for such use. You also inquire 
whether a religious denomination can he excluded from using the chapel 
because of doctrinal beliefs oppMPd to military service. 

As a threshold matter, it should he noted that the Adjutant General 
has statutory power to leas·e any of th·e facilities at Camp Dodge. §29A.14, 
The Code Hl7D.' Thus, there is no question that the chapel may be leased 
to members of the public. Hesolution of your questions, therefore, involves 
consideration of the state and federal constitutional provisions prohibit
ing the establishment of religion by the state. We have concluded that the 
chapel at Camp Dodge can be leased to members of the public for denomi
national weddings and funerals and for religious worship services onily 
on a temporary or irregular basis and at a fair rental value provided 
that the chapel is also available for use by nonsectarian or nonreligious 
orgnizations. The decision to lease the chapel to a religious organization 
may not be made on the basis of doctrinal belief. It should be emphasized, 
however, that you are not obligated to lease the chapel to members of the 
public for religious or any use. But if you do lease the chapel, it must 
be done under the aforementioned guidelines.' A discussion of the federal 
and state constitutional principles follows. 

The first !lmendmcnt to the United States Constitution provides in per
tinent part that "Congress shall make no Juw respecting an establishment 
of religion, or prohibiting the free exercise thereof ... " The establish
ment clause is applicable to the states through the fourteenth amendment. 
Everson v. Board of Education, 330 U.S. 1, 8, 67 S.Ct. 504, 508, 91 L.Ed. 
711, 719 (1947). For state activity to pass muster under the establish
ment clause, it must first, reflect a clearly secular legislative purpose, 

' The Iowa legislature appropriated funds for the construction of the 
memorial building in 1967. Sec 1DG7 Session, Ci2d G.A., ch. 74, ~1, as 
arneJ1ded, 1969 Session, G3rd G.A., ch. 37, ~1. 

"f!9A.14 Leasing facilities. The adjutant general with the approval of the 
director of general services shall have authority to operate or lease any 
of the facilities at Camp Dodge. Any income or revenue derived from 
such operation or leasing shall be deposited with the state treasurer 
and credited to the general fund of the state. 
Although in the 1979 Code, this section does not tak<> effect until Janu
ary 1, 1980. See 1978 Session, 67th G.A., ch. 1039, ~5. 

3 This opinion does not discuss the constitutionality of the use of the 
chapel by National Guard members while on duty at Camp Dodge. It 
seems apparent, however, that such use is constitutionally permissible. 
See School District o.f Abingfo11 Township v. Schempp, 374 U.S. 203, 
296-99, 83 S.Ct. 1560, 1610-12, 10 L.Ed.2d 844, 900-02 (1963) (Brennan, 
J., concurring). Cf'. Rudel l'. Ray, 248 N.W.2d 125 (Iowa 1976) (state 
legislation providing for salaried chaplains and religious facilities for 
those incarcerated at the state pentitentiary did not contravene the state 
or federal constitutions). 
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second, must have a primary effect that neither advances nor inhibits 
religion, and third, must avoid excessive governmental entanglement 
with religion. Committee for Public Education v. Nyquist, 413 U.S. 756, 
773, 93 S.Ct. 2955, 2965, 37 L.Ed.2d 948, 963 (1973). 

Before analyzing the applicability of these tests to your questions, 
it should be noted that you are under no constitutional compulsion to 
rent the chapel to any member of the public. Sec Greer v. Spock, 424 U.S. 
828, 96 S.Ct. 1211, 47 L.Ed.2d 505 (l!l7(i) (officers of federal military 
reservation may constitutionally han all partisan political activity); 
H1111t v. Board of Education uf Kanawha, 321 F.Supp. 1263 (S.D. W.Va. 
1971) (school authorities' prohibition of use of schoolhouse for religious 
worship did not violate plaintiff's freedom of speech or free exercise 
of religion) . 

However, if you do decide to lease the chapel to religious organizations, 
the chapel must also be made available to nonsectarian organizations. It 
has been recognized that the use of public property for religious use does 
not offend the establishment clause where the property is equally avail
able to all members of the public and the government avoids sponsorship 
of the religious activity. See O'Hair and Murray v. Andrus, No. 79-2462 
(D.D.C., Oct. 3, 1979). See also Allen v. Morton, 495 F. 2d 65, 67 (D.C. 
Cir. 1973). In O'Hair the court upheld the right of Pope John Paul II to 
celebrate Mass on governmental land. The court reasoned that since the 
archdiocese of Washington, the sponsoring organization, received no 
greater privileges, benefits or access to the park than nonsectarian 
organizations, the establishment clause would not be violated. Although 
we have found no cases involving the leasing of a chapel under govern
mental auspices, the same principle would appear to apply. 

If, however, you are prepared to lease the chapel only to religious 
organizations, or if nonsectarian organizations are effectively precluded 
from the use of the chapel by the application of your leasing require
ments, an establishment violation seems likely. Exclusive or near-exclu
sive use of the chapel by sectarian organizations would not serve a secu
lar legislative purpose in that religion would be benefited to the exclusion 
of secular expression. Such arrangements should be avoided. 

Generally speaking, the decision to lease the chapel cannot be made 
on the basis of the content of expression that a particular organization, 
religious or secular, espouses.• See e.g., Hudgens v. NLRB, 424 U.S. 507, 
520, 96 S.Ct. 1029, 1036, 47 L.Ed.2d 196, 207 (1976); Police Department 
of the City of Chicago v. Mosely, 408 U.S. 92, S.Ct. 2286, 2290, 33 L.Ed. 
2d 212, 216 (1972). Traditional constitutional principles dictate that only 
neutral principles relating to time, place and manner can be constitution
ally imposed. See Cox v. New Hampshire, 312 U.S. 569, 576, 61 S.Ct. 762, 
766, 85 L.Ed. 1049, 1054 ( 1941). These general principles are applicable 
if you decide to rent to religious organizations. Thus, the answer to your 
question whether you can exclude a religious denomination from using 

'But see note 5, infra. 
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the chapel because of doctrinal beliefs antithetical to military service, 
while renting to other religious 01·ganizations, is no.'· 

Religious use of the chapel at Camp Dodge may, however, be only 
temporary since the permanent employment of publicly maintained 
property for denominational services creates state sponsorship or en
dorsement of that religious activity. See1 Southside. Estates Baptist 
Church v. Board of Trustees, School Tax District No. 1, in and for Duvall 
County, 116 So. 2d 697, 700 (Fla. 1968). Weddings and funerals would 
surely constitute such temporary or irregular use and would be permissi
ble. Indeed, weekly denominational services could be held at the chapel 
if the sponsoring religious groups are diligently striving toward the pro
curement of their own houses of worship and instruction. Resnick v. East 
Brunswick Township Board of Education, 77 N.J. 88, 389 A.2d 944, 968 
(1978). However, use of the chapel by a congregation without evidence 
of immediate intent to construct or purchase its own building would be 
impermissible. See id.; Southside Estates Baptist Church v. Board of 
Trustees, School Tax District No.1, in and fo1· Duvall County, 116 So. 2d 
697, 700 (Fla. 1069). The Court in Resnick refused to put a time limit 
on religious use of public school facilities but indicated that five years of 
such continued use, although permissible, was approaching the outer 
limits of a reasonable time. 389 A.2d at 969. We, too, decline to put a 
time limit on permissible temporary religious use of the chapel. It seems 
apparent, however, that other courts would hold that five years of 
continued religious use would be impermissible. In any event, absent 
objective evidence that a religious organization intends to construct its 
own building, we are of the opinion that leasing to such groups would be 
constitutionally impermissible. 

In summary, the establishment clause of the first amendment allows 
religious use of the Camp Dodge chapel by members of the public only 
on a temporary or irregular basis and provided that the chapel is also 
made available to nonsectarian groups. The state must be reimbursed for 
all expenses. 

The conclusion is the same under the Iowa Constitution. Article I, §3 
of the Iowa Constitution provides: 

···This is not to say, however, that certain types of speech may .. ot be 
banned at Camp Dodge. In Gree1· v. Spock, 424 U.S. 828, 96 S.Ct. 1211, 
47 L.Ed.2d 606 (1976), the United States Supreme Court upheld the 
constitutionality of military regulations which prohibited partisan politi
cal activities on a federal miiltary reservation as well as the distribution 
of conventional political campaign literature which presented a clear 
danger to military loyalty. See id., at 838, 96 S.Ct. at 1217, 47 L.Ed.2d at 
514. Assuming that Camp Dodge is much like a federal military reser
vation, it seems possible that you may prohibit all partisan political 
activity and still allow other nonpolitical secular organizations to use 
the chapel which, as mentioned previously, justifies the use of the 
chapel for denominational services. Carefully drawn regulations, limit
ing the use of the chapel to religious groups and groups of the same 
class, i.e., non-profit organizations, would appear to pass constitutional 
muster. See Resnick v. East Brunswick Township Board of Education, 
77 N.J. 88, 389 A.2d 944, 967 (1978). It is emphasized, however, that 
such regulations must be concrete and specific to avoid unconstitutional 
application. 
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The General Assembly shall make no law respecting an establishment 
of religion, or prohibiting the free exercise thereof; nor shall any person 
be compelled to attend any place of worship, pay tithes, taxes, or other 
rates for building or repairing places of worship, or the maintenance of 
any minister, or ministry." 

This constitutional prohibition has been interpreted by the Supreme 
Court of Iowa not to prevent the temporary or occasional use of a school
house for religious worship. Davis v. Boget, 50 Iowa 11, 16 ( 1878). 
Other court~ haVl' identi~ally interpreted similar constitutional provi
,.;ions. S••c il<'Nuick 1'. Eu.~t t:riiiiNII•irk Tow11.~hi}1 J:ourd of Ed11cation, 77 
N .• J. 88, 389 A.2d !144 (1978); l'rntt 1'. Arizomt J:oarcl of Regents, 110 
Ariz. 4f3(i, 520 P.2d 514,517 (1974). The New Jersey and Arizona Courts 
have required that the state not-incur any costs for such rental. 389 A.2d 
at 951, 520 P.2d at 517. Thus, the Iowa Constitution allows you to rent 
the chapel at Camp Dodge to religious organizations for temporary use 
at a fair rental value. Consistent with the federal constitutional guaran
tees outlined above, nonsectarian organizations must be able to rent the 
chapel as well. 

January I, l!ISO 

COUNTIES: Selection of official county newspapers. Chapter 349, Sec
tions 349.3, 349.5, 349.(i, ~4!).7, The Code 1979. A county board of super
visors has no authoritv to restrict or extend the definition of "bona 
fide yearly subscribers;' beyond the plain language set forth in ~349.7, 
;t~e Code 1979. (H~·de to Holt, State Representative, 1-4-80) #80-1-3 

January .J, 1980 

FINANCIAL INSTITllTIONS: Legal Itelationship of "Due-on-Sale 
Clause" Provisions in Home M01·tg-age Instruments. United States 
Constitution art. VI, cl. 2; 12 U.S.C. ~14(i4(a), 12 C.F.R. ~545.6-.ll(f) 
and (g); 1978 Session, (i7th G.A., ch. 1190, ~12(2)(c), as amended by 
S. F. 158, 1979 Session, (i8th G.A., ~22, and further amended by H. F. 
658, 1979 Session, 68th G.A., ~Hi. Ch. 1190, as amended, and 12 U.S.C. 
§1464(a), are in conflict in that both seek to regulate the employment 
of "due-on-sale clauses" by federal savings and loan associations in 
home mortgage instruments. The federal regulations allow emplov
ment of said "due-on-sale" provisions while the Iowa Code voids such 
provisions except in ~ertain circumstances. The federal statute pre
empts the state statute to the extent that it conflicts with the federal 
statute, and, consequently, "due-on-sale clauses" may be utilized by 
federal savings and loan associations. Ch. 1190, as amended, is consti
tutional except insofar as it voids "due-on-sale clauses" in the context 
of home loan nwrtgag'l' instruments issued by federal savings and loan 
associations. (Hagen to l'opc, Stall' Representative, 1-4-80) #80-1-4 

Tht• Houonrblt· iArwn'lll'<' t-:. l'"JII', State Hq1rcscntntivc: You have 
requested an opinion of thC' A ttomey (;eneral regarding ch. 1190, §12 (2) 
(c), as amended effective .I uly I, I !17!1, by Senate File 158, 1979 Session, 
~2:! and further amended by House File (i58, 1979 Session, §16. Specific
ally, you asked the following: 

The question arises whether eh. 1190's regulation of due-on-sale clauses 
is preempted by federal law p:! U .S.C. §1464 (a)] and regulation [12 
C.F.R. ~545.(i-11 (f) (g) J in this area insofar as federal savings and 
loan associations are eom·erned. Staterl more directly, my question is: 
Can the above referenced portion of eh. 1190 be appli·zd to loan or mort
g·age instruments of federal savin~rs and loan associations in Iowa? 
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Chapter 1190, ~12 was passed by the 67th G.A., 1978 Session and was 
effective from July 1, 1978 until .July 1, 1979. It temporarily amended 
Chapter 535 by adding the following section: 

I. As used in this section, the term "loan" means any money loaned to a 
honower who furnishes, as s2curity for all or part of the Joan, a mort
gage on real property which is a single-family or a two-family dwelling 
occupied or to he occupied by the borrower. 

·> Th2 assessment and colleetion in connection with a loan of a loan 
origination fee, dosing· fe·e, commitment fee or similar charge is pro
hibited. If any lender receivl's any amount as a loan origination fee, 
closing fee, l'ommitment fee or similar charge, o1· any combination thereof, 
whid1 exce·eds the amount permitted hy this sedion, the borrower shall 
have the right to recoVPI' that charg·l', plus attorney fees and court costs 
incurred in any aetion nl•n•ssary to effed such recovery. 

:\n~· cosb charg·ed to a borrower, a:<soeiated with a loan, shall not 
exceed actual costs whieh shall bt> disl'losed to the honower. Such costs 
Jlla~· only inelude one or more of the following: 

a. Credit reports. 
h. Appraisal fees. 
c. Attorney's opinions. 
d. Abstracting. 
e. County recorder's fees. 
f. Inspection fees. 
g. Mortgage guarantee insurance charge. 
h. Surveying of property. 
i. Termite inspection. 

The lender shall not charge the borrower for the cost of revenue stamps 
or real estate commissions which are paid by the seller. 

3. A lender shall not, as a condition of making a loan as defined in this 
section, require the bonower to place money, or to place property other 
than that which is given as security for the loan, on deposit with or in 
the possession or control of the lender or some other person if the effect 
is to increase the yield to the lender with respect to that loan; provided 
that this subsection shall not prohibit a lender from requiring the bor
rower to deposit money without interest with the lender in an escrow 
account for the payment of insurance premiums, property taxes and 
special assessments payable by the borrower to third persons. Any lender 
who requires an escrow account shall not violate the provisions of para
graph a of subsection one ( 1) of section five hundred seven B point five 
( 5078.5) of the Code. 

4. If any lender receives interest either in a manner or in an amount 
which is prohibited by subsection three (3) of this section, the borrower 
shall have the right to recover all amounts collected or earned by the 
lender, whether or not from the borrower, in violation of this section, 
plus attorney fees, plus court costs incurred in any action necessary to 
effect such recovery. 

5. The provisions of this section shall not apply to any loan which is 
subject to the provisions of section six hundred eighty-two point forty-six 
( 682.46) of the Code, nor shall it apply to origination fees, administra
tive fees, commitment fees or similar charges paid by one lender to 
another lender if these fees are not ultimately paid either directly or 
indirectly by the borrower who occupies or will occupy the dwelling. 

Senate File 158, §22, 68th G.A., 1979 Session, appro\'ed March 27, 1979 
amended ch. 1190, §12 effective July 1, 1979 to read in relevant part as 
follows: 

1. As used in this section, the term "loan" means ... a loan of money 
which is wholly or in part to be used for the purpose of purchasing real 
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property which is a single-family or a two-family dwelling occupied or 
to be occupied by the bonower. "Loan" includes the refinancing of a 
eontract of sale, and the refinancing of a prior loan, whether or not the 
borrower also was the borrower under the prior loan, and the assumption 
of a prior loan. 

e. If the purpose of the Juan is to enable the borrower to purchase a 
single-family or two-family dwelling, for his or her residence, the loan 
agreement shall not contain any provision which prohibits the borrower 
from transferring his or her interest in the property to a third party for 
use by the third party as his or her residence, and shall not contain any 
provision which requires or permits the lender to make a change in the 
interest rate, the repayment schedule or the term of the loan as a result 
of a transfer by the bonower of his or her interest in the property to a 
third party for use by the third party as his or her residence. A provision 
of a loan agreement which violates this paragraph is void. 

d. If a lender collects a fee or charge which is prohibited by paragraph 
a o1· b of this subseetion or which exceeds the amount permitted by para
graph a or b of this subsection, the borrower has the right to recover 
the unlawful fee or charge or the unlawful portion of the fee or charge, 
plus attorney fees and costs incuned in any aetion necessary to effect 
recovery. 

House File li58, §lG, li8th G.A., 1079 Session, approved June 10, 1979, 
further amended *12, ch. 1190 as follows: 

lf the purpose of the loan is to enable the bonower to purchase a single
family or two-family dwelling·, for his or her residence, any provision 
of a loan agreement which prohibits the bunower from transfening his 
or her interest in the property to a third party for use by the third party 
as his or her residence, or any provision which requires or permits the 
lender to make a change in the interest rate, the repayment schedule or 
the term of the loan as a result of a transfer by the borrower of his or 
her interest in the property to a third party for use by the third party 
as his or her residence shall not be ·:mforceable except as provided in the 
following sentence. If the lender on reasonable grounds believes that its 
security interest or the likelihood of repayment is impaired, based solely 
on criteria which is not more restrictive than that used to evaluate a new 
mortgage loan application, the lender may accelerate the loan, or to offset 

1 any such impairment, may adjust the interest rate, the repayment sched
ule or the term of the loan. A provision of a loan agreement which vio
lates this paragraph is void. 

An analysis of the specific questions you have propounded concerning 
the application of the 1978 Acts, ch. 1190, §12(2) (c) as amended effective 
July 1, 1979 by Senate File 158, 1979 Session, §22, and further amended 
by House File 658, 1979 Session, §16, must resolve these basic questions: 
( 1) Does ch. 1190, as amended, differ from the Home Owners Loan Act 
of 1933, as amended, 12 U.S.C. §1461, et seq., and the Federal Home Loan 
Bank Board regulations, 12 C.F.R. §545.6-11 (f) (g)? (2) Is ch. 1190, 
as amended, preempted by the Home Owners Loan Act, 12 U.S.C. §1464 
(a) and 12 C.F.R. §545.6-11 (f) (g) insofar as it relates to due-on-sale 
provisions of federal savings and loan instruments, and, consequently, 
unconstitutional in part? (3) If ch. 1190, as amended, is unconstitutional 
in part, can the statute be severed so as to preserve the remaining pro
vision of ch. 1190? 

I. 

DOES CH. 1190, AS AMENDED, DIFFER FROM THE HOME OWN
ERS LOAN ACT OF 1933, AS AMENDED, 12 U.S.C. §1461, ET SEQ., 



562 

AND THE FEDERAL HOME LOAN BANK BOARD REGULATIONS, 
12 C.F.R. §545.6-11 (f) (g)? 

Both the federal and Iowa Acts and regulations in part purport to 
regulate mortgage loan instruments utilized by fedet·al savings and loan 
associations. In effect, as you note, the Iowa statute declares "void" the 
clauses, commonly referred to as due-on-sale clauses, in loans for the 
purpose of single or two-family dwellings except to the extent a lender's 
security is impaired. An extensive analysis of the entire due-on-sale 
concept and its enforcement is contained in "Enforcement of Due-on
Transfer Clauses," 13 Real Prop., Prob. and Tr. J. 891 (1978) and in 
Annot., 69 A.L.R. 3d 713 (1976), and we direct your attention to the 
detailed discussions contained therein. 

The Iowa Act, ch. 1190, as amended by House File 658, 1979 Session, 
§Hi, states in pertinent part that: 

any provision of loan made after July 1, 1979 which prohibits the bor
rower from transferring his or her interest in the property to a third 
party for use by the third party as his or her residence, or any provisions 
which requires or permits the lender to make a change in the interest 
rate, the repayment schedule or the term of the loan as a result of a 
transfer by the borrower of his or her interest in the property to a third 
party for use by the third party as his or her residence shall not be 
enforceable except as provided in the following sentence. 

If the lender on reasonable grounds believes that its security interest or 
the likelihood of repayment is impaired, based solely on criteria which is 
not more restrictive than that used to evaluate a new mortgage loan 
application, the lender may accelerate the loan, or to offset any such 
impairment, may adjust the interest rate, the repayment schedule or the 
term of the loan. 

The relevant federal statute, 12 U.S.C. §1464 establishes on its face a 
federal savings and loan system providing in §1464 (a) : 

In order to provide local mutual thrift institutions in which people may 
invest their funds and in order to provide for the financing of homes, 
the Board is authorized under such rules and regulations as it may 
prescribe, to provide for the organization, incorporation, examination, 
operation, and regulations of associations to be known as 'Federal Sav
ings and Loan Associations', and to issue charters therefor, giving pri
mary consideration to the best practices of local manual thrift and home
financing institutions in the United States. 

The Federal Home Owners Loan Act of 1933 (H.O.L.A.), as amended, 
is found at 12 U.S.C. §1461 et seq. The Act was originally the Federal 
Home Lonn Bank Ad, pa~s1•d in 1!1:1:! in an attempt to alleviate the 
~·xiJ!l•nt l'l'lliWlllic l'ondition~ in honw l'inanl·ing-. Tlw apparent intent of 
tht• A1·t wa~ to provide federal !'on trois in the area of home purchases. 
Pt·esident .l<'ranklin Roosevelt ~et out tlw intent of this legislation in a 
letter dated April 1:~. l!l:l:J: 

l111plicit in the legislation ... is a declaration of uatioual JWlicy. This 
policy is that the broad interests of the Nation require that special 
safeguards should be thrown around home .ownership as a guaranty of 
social and economic stability. [Emphasis added]. 

H.R. Doc. No. 19, 73rd Cong., 1st Sess. 1681, 1702 (1933). 

Although the Act established a new federal regulatory agency, the 
Federal Home Loan Bank Board, and established 12 Federal Home Loan 
Banks to provide wholesale banking services to member banks and 
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mortgage loan companies to the public, the situation did not improve. 
It was estimated that approximately 40',; of all single-family home 
loans were delinquent and in default in the United States. See 77 Cong. 
Rec. 2480, April 27, 1933 (remarks by Rep. Luce) id. at 2486 (remarks 
of Rep. Goldsbrough) and remarks of President Roosevelt, H.R. Doc., 
73rd Cong., 1st Session HilS, 1702 ( 1933). 

A revised H.O.L.A. was the Congressional response [12 U.S.C. §1464 
(a)]. A new corporation, the H~lnH~ Owners Loan Cot·poration, was 
established to stabilize and undt•rwritc home loans. Simultaneously, all 
loans between the Federal Honw Loan Banks were discontinued. Most 
importantly to this discussion, Congress established a federal savings and 
loan system ( ~5 (a) of the H.O.L.A.) by granting plenary authority to 
the Hank Board over the establishment and operation of federal asso
ciations. 

In creating this federal system, Congress recognized that in certain 
matters federal savings and loan associations were to follow or comply 
with state law. Sec 12 U.S.C. ~1464(h) (i). But for the most part, 
Congress relied on the Federal Home Loan Bank Board to establish rules 
and create substance out of its basic outline for the new federally
l'hartered institutions. S••c Ccllfml Savings a11d Loan Assn. of Chariton 
,., /oll'fl f'edeml Ho11u· Lou11 !la11k Roard, 422 F.2d 504, 506 (8th Cir. 
1!li0) .. \s stated in .\'o,·th Arli11gfo11 Xutio11ul Dank 1'. Kt•arny Federal 

Suriugs lllld l-ollll Associufioll, 1R7 F.2d 5ti-1, 565 (3rd Cir. 1951), cert. 

d,•ll ied, 342 U.S. 8lti ( 1 !l52 l. "The H.O.L.A. la~·s down general rules and 
prohibitions, hut lea\"e,; details to till' [Bank] Board." 

The n•g·ulation,; of tht• Board dt•rin•d pursttant to 1:! ll.S.C. §14ti4(a) 
and i11 partil'ular 1:! l'.F.l(. ~!i~fJ.Ii-lltl'l and (J.n produt·t• tht• inexorable 
l'onflid of th<• f<•dPml a111i stat<• law. 1:! t'Y.It ~!i·lfJ.li-11 (f) and (g-) 

stall• as follows: 

(!') Due-on-sale l'laust•s .. ·I lcdf'ntlttss•l!'ialiuu t·oufillllt's lu i1111'1' tl11· /lfiH.'f'l' 

to i11d11f', "'' 11 ""'"''''of t·oulntf'f hl'fll't't'll it'""' t/,,. lwrn>tt't'l', a provision 
in its loan instruments whereby the as~ot·iation may, at its option, 
dedare inunediatcly dttt' a111l /HI!Jfllllt• all o( the stti/IS st•cttred by fht• 
as.~ociatio11'.~ secttrity i11sfr111111'11f d all or a11y /HII'f of the real property 
SI'Ctu·illg tlte loau is sold or tnutsfcl'l'f'd /Jy t/11' /wn·o1cer 1cithout tht• 
associatio11's J>rior H'J'ittctt coi/St'til. Except as provided in paragraph (g) 
of this section with respect to loans made after July 31, 1976, on the 
secll!·ity of a home occupied o1· to be occupi·erl by the borrower, exercise 
by an association of such an acceleration option (hereafter called a due
on-sale clause) shall be govemed exclusively by the terms of the contract 
between the association and the borrower, and all rights and remedies 
of the association and borrower thereto shall be fixed and governed by 
said contract. 

t J:d Limitations on the exercise of <lue-on-~ale clauses. ( 1) With respect 
to any loan made after July 31. 19iti, on the security of a home occupied 
or to be occupied by the borrower, a Federal association may not exercise 
a due-on-sale clause based on any of the following: 

(i) Creation of a lien or other encumbrance subordinate to the associa
tion's security instrument; 

(ii) Creation of a purchase money security interest for household appli
ances; 

(iii) Transfer by devise, descent, or by operation of law upon the death 
of a joint tenant; or 
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(iv) Grant of any leasehold interest of three years or Jess not containing 
an option to purchase. 

(2) With respect to any loan made after July 31, 1976, on the security 
of a home occupied or to be occupied by the borrower, no Federal asso
ciation shall impose a prepayment charge or equivalent fee in connection 
with the acceleration of the Joan pursuant to the exercise of a due-on
sale clause. 

(3) With respect to any Joan made after July 31, 1976, on the security 
of a home occupied or to be occupied by the borrower, a Federal associa
tion shall have waived its option to exercise a due-on-sale clause as to a 
specific transfer if, prior to that transfer, the association and the person 
to whom the property is to be sold or transferred (the existing borrower's 
successor in interest) reach written agreement that the credit of such 
person is satisfactory to the association and that the interest payable 
to the association on sums secured by its security instrument shall be at 
such rate as the association shall request. Upon such written agreement 
and resultant waiver, the association shall release such existing borrower 
from all obligations under the loan instruments, and for purposes of 
§541.14 (a) the association shall be deemed to have made a new Joan to 
such existing borrower's successor in interest. [Emphasis supplied]. 

Consequently, Chapter 1190, §12(2) (c), as amended, effective July 1, 
1979, by Senate File 158, 1979 Session, §22 and further amended by 
House File 658, 1979 Session, §16, differs from and conflicts with 12 
U.S.C. §1464(a) and 12 C.F.R. §545.6-11 (f) and (g). This conflict 
cannot be reconciled; the state provisions prohibit enforcement except as 
provided in due-on-sale clauses contained in home mm·tgages (single
family or two-family dwellings) and the federal provisions expressly 
authorize federal savings and loan associations to include and exercise 
due-on-sale clauses. 

II. 

IS CH. 1190, AS AMENDED, PREEMPTED BY THE HOME OWN
ERS LOAN ACT, 12 U.S.C. §1464(a) AND 12 C.F.R. §545.6-11(f) (g) 
INSOFAR AS IT RELATES TO DUE-ON-SALE PROVISIONS OF 
FEDERAL SAVINGS AND LOAN INSTRUMENTS, AND, CONSE
QUENTLY, UNCONSTITUTIONAL IN PART? 

Preemption of state legislation by federal acts arises from the Suprem
acy Clause, U.S. Con st. art. VI, cl. 2. Initially, there must be an 
"assumption that the historic police powers of the states [are] not to be 
superseded by the Federal Act unless that [is] the clear and manifest 
purpose of Congress." .Jones v. Rath Packing Co., 430 U.S. 519, 525 
( 1977); Rice t•. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947). Pre
emption can also be found where federal regulation is so pervasive as to 
make reasonable the conclusion that there is no arena for state action. 
Ray 1'. Atlantic Richfield Co., 435 U.S. 151, 157 (1978). 

The H.O.L.A. and the detailed regulations propounded thereunder do 
not in and of themselves necessarily compel an immediate conclusion of 
preemption. Such intervention creating an entire federal system of insti
tutions, however, is a significant consideration. See De Canas v. Bisa, 
424 U.S. 351, 362 (1976). Cosmetic, Toiletry and Fragrance Assn. v. 
Minnesota, 440 F.Supp. 1216, 1223 (D. Minn. 1977) affd., 575 F.2d 1256 
(8th Cir. 1978). The powers granted in 12 U.S.C. §1464(a) (b) (c) and 
(d) are broad and general in scope. It has long been held that federal 
savings and loan associations are instrumentalities of the United States. 
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Sec Cuil!•d States l'. State Ta .• · Co111111issiou, 481 F.2d !)36, 969 (1st Cir. 
1975); Federal Sal'ings and Luau Insurance Corp. l'. Kearny Trust Co., 
151 F.2d 720, 725 (8th Cir. 1945); First Federal Savings and Loan Assn. 
1'. Loomis, 97 F.2d 831, 837 (7th Cir. 1938). 

The preemption doctrine has been defined in the context of an analysis 
of the H.O.L.A. "due-on-sale" regulations in G/eudale Fed. Sav. & Loan 
Assn. 1.·. Fo:r, 459 F.Supp. 903 (C.D. Cal. 1978). Its insightful analysis 
is set out below: 

The doctrine of federal preemption stems from the Supremacy Clause 
of the Constitution: "This Constitution, and the Laws of the United 
States which shall be made in Pursuance thereof ... shall be the supreme 
Law of the Land ... " U.S. Const. art. VI, cl. 2. Under that clause, 
"[o]ccupation of a legislative 'field' by Congress in the exercise of a 
granted power is a familiar example of its constitution power to suspend 
state laws." Parker 1'. lJ run·n, 317 U.S. 341, ~!50, 63 S.Ct. 307, 313, 87 
L.Ed. 315 (1942). When such preemption oceurs, any state law is in
applicable to an issue which arises in that "field." Meyers t'. flevcrly Hills 
Federal Sat•ings and Loa11 Ass'n., 4!!9 F.2d 1145, 114G (9th Cir. 1974). 

The Suprenw Court has indicated that when a State's exercise of its 
police power is challenged under the Supremacy Clause, "we start with 
the assumption that the historic police powers of the States were not to 
be superseded by the Federal Aet unless that was the clear and manifest 
purpose of Congress." Rice 1'. Srulla Fe Elct•atur Corp., 331 U.S. 218, 
230, 67 S.Ct. 114G, 1152, 92 L.Ed. 1447 (1947); Junes t', Rath Packi11g 
Co., 430 U.S. 5Hl, 525, 97 S.Ct. 1305, 1309, 51 L.Ed.2d 604 (1977); Ray 
I', Atlantic Richfi!'/d Co., 435 U.S. 151, 157, !JH S.Ct. 988, 994, 55 L.Ed.2d 
L79 ( 1978). The relevant inquiry is whether Congress has either explicitly 
or implicitly declared that the States are prohibited from regulating the 
loan instruments of federal savings and loan assoeiation ehartered by the 
Federal Home Loan Bank Board. ;.;,.. /(uy r. Aflr111fic Uiddidd Co., 
sllfJJU, !lH S.Ct. at !l!l.t. As thP Court stated in Uice, "''1"'11, 117 S.Ct. at 
1152: 

"[Tht• Cong·n·ssional] purpose may he e\'idcnl'ed i11 several ways. The 
,('ht•mt• uf fpdcud l't'J.nliation may lw so perntsive as to make reasonahll' 
tht> infprenct• that ('ongress Jpft no room for tiH• States to supplemC'nt it. 

Or tlw :\ct of Congn·ss nw~· toul'h a field in which thl' federal 
intt'l l'st is so dominant that tlw fpderal sysl!'lll will h1• assunwt! to prt•
l'llldt• enfort"enlt•nt of stat!' la\\'s of till' sanll' suhjed. 

Likewise, the ohjt•l't sought to IH' obtained hy the ft•t!eral law and the 
l'haral'ler of ,;!.ligation i1npos!'d hy it may l'l'\'!'al the same purpose .. ·· ·:·" 
.\('('111'(/, /(uy 1'. Atlu111i1· Nichtitltl ('o., -'11/11'(1, !lH S.Ct. at 9!14; City of 
l:llrlmllk t'. Lockheed Ai1· Tenllimrl, l11c., 411 U.S. li24, (i~~. 9a S.Ct. 
185-t, 1Hfi9, :w L.Ecl.:!d 547 1 un:n. 

Even if Congress has not entin·ly fmeclosed slate legislation in a 
partinliar area, a statt• statute is void to the extent that it actually con
flieU; with a \'alid federal statute. Hay 1·. Aflu11fic Ric/tfil'id Co., Sllpru, 
!lR S.Ct. at !l9.t. A eonfliet exists "where compliance with both federal 
and stat!' regulation is a physical impossibility ... ," r'lorida Lime & 
,.\l'ocado G,·on·c rs, l11c. 1'. Pew/, 373 U.S. 1:!2, 142-43, 83 S.Ct. 1210, 1217, 
10 L.Ed.2d 248 (1963), or where the state "law stands as an obstacle to 
the accomplishment and execution of the full purpMes and objectives 
of Congress." Hines 1'. Dcu·idmecifz, 312 U.S. 52, 67, 62 S.Ct. 399, 404, 
85 L.Ed. 581 ( ln40); Jellies 1·. Rath Pnckillfl Co., SIIJ!I'rt, 97 S.Ct. at 1310, 
1316-17; Ray 1'. r\flanfic Rirhficld Co., SIIJn·a, 98 S.Ct. at 994-95. 

\\'hen the Bank Board promulgates regulations, such as 12 C.F.R. 
§545.6-11(f) and (g), those regulations have the force and effect of a 
federal statute. Sec Cnllllllllllify Fcdernl Sa l'ings rntd Loan Ass'n. v. 
Field, 238 F.2d 705, 707 (8th Cir. 1942); Rettig 1), Arlington Heights 
Federal Sat•inys and Lvn11 Ass'11., 405 F.Supp. 819, 825 (N.D. Ill. 1925); 
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People of Cali_iornia 1·. Coast Fl'dcm/ Sa<·i11gs and Loan Ass'n., supm, 
98 F.Supp. 314,316 (S.D. Cal. 1951l. 

An anlysis of federal H.O.L.A. and its conflict with state law in the 
context of Iowa legislation is contained in Ct•ntral Savings and Loan 
Assn. of Chariton, Iowa v. Federal li.L.R. Rd., 422 F.2d 504 (8th Cir. 
1970). In that case, the Circuit Court was reviewing the decision of the 
United States District Court Judge Ray L. Stephenson rendered in favor 
of various federal savings and loans in Iowa against an action by various 
competitors. The Circuit Court held that the Home Loan Bank Board's 
grant of authority to a federal savings and loan association to establish 
and operate mobile facilities at three of eleven sites was not an abuse of 
discretion. 

In the initial decision, in Central Savings and Loan Assn. of Chariton, 
Iowa v. Federal Home Loan Bank Board, 293 F.Supp. 617 (S.C. Iowa 
1968), the Court recognized the federal regulatory scheme: 

Plaintiffs first seek a declaration that section 545.14-4 is illegal, invalid 
and void. It is abundantly clear that the Act, as amended, granted author
ity to the Boa1·d, incidental to its expressly conferred statutory power to 
organize, charter and regulate such associations, to permit federal sav
ings and loan associations, regularly chartered, to establish branch 
offices. [Emphasis supplied]. 

293 F.Supp. at 621. 

In affirming the District Court decision, the Court of Appeals recog
nized in Central Savings, S'llpra, that, regardless of the policy implica
tions, the federal regulation will prevail. 

The ultimate effects of the operation of mobile facilities, be they benefi
cial or detrimental, fall within the scope of those issues statutodly 
committed to the exc/usiue discretion of the Hoard. 

See Bridgeport Federal Savings and Loan Association v. Federal Home 
Loan Bank Board, 307 F.2d 580 (3nl Cir. 1962), ccrt. denied, 371 U.S. 
950, 83 S.Ct. 504, 9 L.Ed.2d 499 (1963); Federal Home Loan Bank Board 
v. Rowe, 109 U.S. App. D.C. 140, 284 F.2d 274 (1960); First National 
Bank of McKeesport v. First Federal Savings and Loan Association, 
supra. [Emphasis supplied] . . 
422 F.2d at 507. 

Tbe courts throughout the Unitecl States have continually recognizecl 
on various issues that the H.O.L.A. and the regulatory scheme bar gen
eral state regulation of the federal savings and loans. See, l'.g., Meyers 
1'. J:Pl'erly Hills Federal Sarings am/ Loan. 499 F.2d at 1147 (9th Cir. 
1974); People of California 1·. Coast Pederal Savings ami Loan Associa
tion, 98 F.Supp. 311,318-19 (S.D. Cal. 1951); Kupiec v. Republic Federal 
Se11•ings and Loa11 Association, 512 F.2d 147, 152; KASKJ v. First Fed
em/ Savi11gs ai/Cl Loan As.~/1. of Madison, 250 N.W.2cl 367 (Wise. 1976). 
G1·1'rnwald r. Pirst Federal Sa1·ing.~ a11d Loau Assn. of Boston, 446 F. 
Supp. 620, 623-ll25 (D. Mass. 1978), affd., 591 F.2d 417 (1st Cir. 1979) ; 
Rettig 1'. Arlingfo11 Heights Fede·ml Sal'iugs a111/ Loan Assn., supra, at 
il23; City Pcderal Sauinys a1111 Loau A.~.~n. 1'. Cnndey, 393 F.Supp. 644, 
ti55 ( E.D. Wis. 1974); Lyons Sa1·iuy>< As><u. 1'. Federal Henne• Loan Bank 
Hoard, 377 F.Supp. 11, 17 (N.D. Ill. 1!17-1): 1':/werf 1'. Pacific First Fed
em/ Sat'ings and Loau Assu., 1:~H Supp. :;!)5, :!9!1-400 (D. Ore. 1956); 
ll'a.,h ingfon Federal Sal·iuy.~ flllli /.0{1 II . \ ._.,,, 1'. nalaban, 381 So.2d 15, 
1 7 ( Fla. I !l7~ l. 
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A~ stated in Jl!f'l'ri/1, Lyuch, 1';',.,,.,. f'<'llner, Smith v. Ware, 414 U.S. 
117, 139 (1973), "it is where therE is in existence u persuasive and com
prehensive scheme of federal regulation that preemption follows in order 
to fulfill the federal statutory purpose." 

Three recent decisions contain relevant analysis which support a con
clusion that federal law preempts state law in this particular matter. 
In Glendale Federal Savings and Loan Association v. Fox, 459 F.Supp. 
903, 922-23 (C.D. Cal. 1977), after an extensive review of the legislative 
history of H.O.L.A., the Court held that state (California) regulation of 
the validity and exercisability of "due-on-sale" clauses contained in loan 
instruments of federal savings ami loan assoeiation executed on or after 
June !l, 197ti was preempted by federal law: 

The language, history, structure, and purpose of the Home Owners' Loan 
Act evidence a clear Congressional intent to delegate to the Bank Board 
complete authority to regulate federal savings and loan associations and 
to preempt state regulation. Whenever the Bank Board, pursuant to that 
plenary authority, promulgates a regulation governing an aspect of the 
operation of federal savings and loan associations, that regulation gov
erns exclusively and preempts any attempt by a state to regulate in that 
area. This conclusion is in accordance with the clear preponderance of 
authority in this and other circuits. Sec !1/cyrrs l'. JJcvaly Hills /<'ederal 
Sat'ings and Loan Ass'n., supra, 499 F.2d 1145, 1147 (9th Cir. 1974); 
Kupiec v. Republic /<'cdl'l'al Sat·ings and Locw Ass'n., 512 F.2d 147, 150 
(7th Cir. 1975); Rettig !'.Arlington Heights /<'ed('l'al Savings and Loan 
Ass'n., 405 F.Supp. 81!1, !l23 (N.D. Ill. 1975); City Federal Savings and 
Loan Ass'n. v. Crowley, 393 F.Supp. ti44, 655 (E.D. Wis. 1974); Lyons 
Savings and Loan Ass'n. v. J.'ederal Home Loan Bank Board, supra, 377 
F.Supp. 11, 17 (N.D. Ill. 1974); Elwert v. Pacific First /<'ederal Savings 
and Loan Ass'n., 138 F.Supp. 395, 399-400 (D. Or. 1956); People of Cali
lonzia t•. Coast /<'edeml Savings and Loan Ass'n., 98 F.Supp. 311 (S.D. 
Cal. 1951). 

In People v. Coast /<'edera/, sHpra, the Califomia Attorney General sought 
an injunction and recovery of statutory penalties against a federal sav
ings and loan association for violation of state banking laws on advertis
ing. 98 F.Supp. at 315. The court found that the HOLA established a 
uniform national system and that state law could not be applied to the 
federal association: 

"Not only does the act of Congress [HOLA] which authorized the crea
tion, operation and supervision of federal savings and loan associations 
by the Home Loan Bank Board, embrace the entire field, but the com
prehensive rules and regulations adopted by the Board clearly meet the 
test of covering the subject matter of the [state] statute .... It seems 
clear that Congress has preempted the field, making invalid the state 
statutes plaintiffs rely upon ... when attempted to be invoked against 
a Federal savings and loan association . 

. . . [Ajs to federal savings and loan assoeiat-1ons, Congress made plen
al'Y, preemptive delegation to the Board to organize, incorporate, super
vise and regulate, leaving no field for state supervision." 98 F.Supp. at 
318-19; accord .1/cyers 1'. fll'l'l'riy /lil/.q f'ccll·ml Scrl'ing.~ and 1Am11 As11'11. 
siC}Jrcr, 499 F.2d at 1147. 

This language of l'eop/e c. <'oust Fee/era/ has been echoed in decisions 
regarding federal preemption of state regulation of federal savings and 
loan associations. 

The Ninth Circuit has taken the position that Congress, in the HOLA, 
delegated to the Bank Board the authority to regulate the operations of 
federal savings and loan associations to the exclusion of state regulation. 
In Meyers, the court addressed the issue whether a Bank Board regu-
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lation specifically covering the area of prepayments of real estate loans, 
12 C.F.R. Section 545.!i-12 (b), exempted federal associations from Cali
fornia law dealing with prepayment penalties. The court held that "fed
eral law preempts the field ... , so that any California law in the area 
is inapplicable to federal savings and loan asso<"iations operating within 
Califomia." 4!l9 F.2d at 11-17. 

Pursuant to the plenary authority delegated to it by Congress, the Hank 
Board has promulgated specifi(· regulations regarding the provisions 
which a federal association shall and may indude in their loan contracts. 
12 C.F.R. §545.6-11. In particular, the Bank Board has promulgated a 
regulation specifieally confirming the validity of due-on-sale clauses in 
mortgage loan contracts executed by federal associations. 12 C.F.R. 
§545.6-11 (f). Further, the Bank Board has sp·ecifically provided that the 
only non-contractual limitations on the exercisability of such clauses are 
those enumerated in 12 C.F.R. ~545.6-11 (g). 12 C.F.R. §546.6-11 (f). The 
regulations on their face indicate the Bank Board's intent to exercise the 
authority to preempt delegated to it by Congress and to govern exclu-
sively the validity and exercisability of due-on-sale clauses in the lending 
instruments of federal associations. 

In the very recent case, Bailey v. First Federal Savings and Loan 
Association of Ottumwa, F.Supp. (C.D. Ill., Oct. 2, 1979) No. 78-
1272, plaintiff sought declaratory and injunctive relief against enforce
ment of due-on-sale clauses in two mortgages. Defendant counterclaimed, 
and after removal to federal court pursuant to 28 U.S.C. §1441, joint 
motions for summary judgment on the issue were considered. The court 
held in part that "due-on-sale" clauses are valid contractual provisions 
in federal savings and loan mortgage instruments as a matter of federal 
law, using the following analysis: 

In promulgating this regulation [12 C.F.R. §545.6-11 (f) 1979] the Board 
appears to have complied with its Congressional mandate in that due-on
sale clauses appear to represent the "best practices" of local lending 
institutions in the United States ... 

The due-on-sale clauses in the mortgages here were agreed upon five 
and seven years before the effective date of the regulation. However, 
the plain language of the regulation, i.e., "continues to have the power" 
clearly indicates that the Board approved such clauses prior to 1976. 
In Glendale, 459 F.Supp. at 906, the Board took the position that prior 
to 1976, due-on-sale clauses were authorized under its general regulation 
requiring that loan contracts be fully protected. Words in a government 
regulation by the government agency involved, even if not controlling, 
is [sic] to be given deference. Chrobak v. Metropolitan Life Insurance 
Company, 517 F.2d 883, 886 (7th Cir. 1975). 

In discussing the implementation of the new regulation, the Board stated: 

"Finally, it was and is the Board's intent to have late charges and due
on-sale practices governed exclusively by Federal law." [Emphasis sup
plied]. 

These statements by the Board indicate that with respect to due-on-sale 
clauses, federal law preempted state law prior to the effective date of 
the specific authorizing regulation. As recognized in Rettig ·v. Arlington 
Heights Federal Savings and Loa11 Association, 405 F.Supp. 819, 826 
(N.D. Ill. 1975): 

''the consistency and universality inherent in applying a single federal 
standard to the federal savings and loan system, whether it be statutory, 
regulatory or derived from federal common law, is in keeping with the 
underlying objective of the Home Owners Loan Act, which contemplates 
a uniform set of policies for federally chartered associations which does 
not vary with quirks of local law." 
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Considering the clear language of the regulation itself, the deference 
given to administrative bodies in the interpretation of their own regu
lations, and the Congressional intent in creating the Board and granting 
it the power to make appropriate regulations, there can be no doubt that 
the due-on-sale clauses involved in this case are valid contractual provi
sions as a matter of federal law. Whether it be termed giving retroactive 
effect to the 1976 regulation or as a matter of federal common law, the 
Association could proprely inrlude due-on-sale clauses in its loan instru
ments in 1969 and 1971. 

In a decision issued November 2, 1979, Conference of Federal Savings 
and Loan Associations, et a/. v. Alan A. Stin, et al., No. 78-55-P.C.W. 
( E.D. Cal. Nov. 2, 1979), the United States District Court, Eastern 
District of California, reached a similar conclusion. The exact issue 
reviewed by the court on joint motions for summary judgment was 
whether the federal savings and loan associations must comply with 
California statutes and law with respect to the validity and exercisability 
of due-on-sale clauses. Portions of the decision stated: 

8. The Congress of the United States in HOLA granted to the Bank 
Board plenary powers to provide, under such rules and regulations as 
the Bank Board may prescribe, for the organization, incorporation, 
operation, examination, and regulation of the plaintiff Federal asso
l'iations and the Cong-ress direett•d tht• Bank Board to g-ive primary 
t•onsideration to the best practices of lm·al mutual tht·ift and home 
financing institutions in the United States. 1::! U .S.C. Section 1464 (a) . 
• lleyl'l's t•. Beverly Hills Sauings a11rl Loan Association, 499 F.2d 1145 
(9th Cir. 1974). 

9. The language, history and structure of HOLA evidence a clear Con
gressional intent to delegate to the Bank Board the exclusive authority 
to regulate the lending practices of the plaintiff Federal associations 
and the regulations of the Bank Boanl have the full force and effect of 
law. Jlleyt'l's v. Beverly Hills Savings and Loau Association, 499 F.2d 1145 
(9th Circuit 1974) ; Glendale Federal Savings and Loa11 Association v. 
Fox, 459 F.Supp. 903 (C.D. Cal. 1978). 

10. It was the intent of Congress that Federal law and regulation 
exclusively govern the validity and exercisability of due-on-sale clauses 
in the loan instruments of Federally-chartered savings and loan associa
tions. Glendalt• Federal Savings am/ Loan Association v. FoJ·, 459 F.Supp. 
903 (C.D. Cal. 1978) and Nalore t'. San Diego Federal Savings and Loan 
Association, Civil No. 77-0660-N. See also, Ray v. Atlantic Richfield Co., 
435 U.S. 151, 98 S.Ct. 988 (1978). 

11. 12 C.F.R. §545.li-11 (f) and (g) are Federal regulations which have 
the force and effect of law and which exclusively govern the validity 
and exercisability of due-on-sale clauses in loan instruments of the 
plaintiff Federal associations which were executed on and after June 8, 

14. Federal law exclusively governs the validity and exercisability of 
due-on-sale clauses included in the loan instruments of Federally-char
tered savings and loan associations whether such instruments were exe
cuted before or after the effective date of 12 C.F.R. ~545.6-11 (f) and 
(g). 

17. The Secretary has no power or authority to require or enforce 
l'ompliance by the plaintiff Federal associations with California statutes 
and law relating to due-on-sale clauses and practices. 

In Iowa, hoth the Federal Home Owners Loan Act, 12 U.S.C. §1464 
(a) and ch. 1190, as amended, regulate federal savings and loan asso
ciations. The H.O.L.A. regulates only federal savings and loan associa-
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tion. (See discussion in Part I). The state regulates lenders as defined 
in H. F. 658, 1979 Session, §2(1): 

"Lender" means a bank, saPings und /oa11 association or credit union 
which is organized 1111der the laws of this state or of the United States 
and which is authorized to engage in business in this state. rEmphasis 
supplied]. 

The holding~ in the three principal cases cited above that the Bank 
Board's statutory and regulatory scheme generally bars state regulation 
of federal savings and loan associations' employment of due-on-sale 
provisions in home mortgage interests seems settled. The state cannot 
void due-on-sale clauses in federal savings and loan home mortgage 
agreements because Congress has, with respect to federal savings and 
loan associations, preempted the field by passage of the federal H.O.L.A. 
and pertinent regulations. The United States Congress did not intend to 
regulate state-chartered savings and loans. The discussion contained in 
Part I evidences the primary intent of the H.O.L.A. was to create and 
regulate a federal savings and Joan association as an alternative national 
system of home owner financial institutions. Consequently, we must 
conclude that the federal law and regulations allowing due-on-sale 
clauses in the context of federal savings and Joan instruments preempts 
the state Jaws voiding such due-on-sale clauses. 

Further, such state regulation of federal savings and loan associations 
is unconstitutional to the extent that it seeks to regulate federally-char
tered savings and Joan associations and void due-on-sale clauses contained 
in their home Joan mortgage instruments and agreements. This does not 
mean, and the federal Jaw does not require, that such due-on-sale clauses 
must be included in such instruments. Federally-chartered savings and 
loan associations may or may not employ such clauses. However, the state 
may not by legislation void such due-on-sale clauses organized under 
the laws of the United States because Congress has, with respect to 
federal institutions, preempted the field by passage of the federal Act 
and adoption of the recent federal regulations. 

III. 

IF CH. 1190, AS AMENDED, IS UNCONSTITUTIONAL IN PART, 
CAN THE STATUTE BE SEVERED SO AS TO PRESERVE THE 
REMAINING PROVISION OF CH. 1190? 

Whether the invalidity of the coverage of federal financial savings 
and loans renders the entire statute unconstitutional is the final question. 
The test of separability is legislative intent. 

It is a recognized principle that the objectionable part of a statute may 
alone be voided when the remaining portion is complete and enforceable 
by itself and when it appears the legislature intended the remainder to 
stand even if a part was invalid. 

State v. Books, 255 N.W.2d, 322, 325 (Iowa 1975). 

As stated in Sftttt• 11. Mot!rot•, 23fi N.W.2d 24, 35 (Iowa 1975), quoting 
approvingly from 82 C.J.S. Statutes §93, pages 154-155: 

A statute may be unconstitutional in part and yet be sustained with the 
offending part omitted, if the paramount intent or chief purpose will not 
be destroyed thereby, or the legislative purpose not substantially affected 
or impaired, if the statute is still capable of fulfilling the apparent 
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legislative intent, or if the remammg portions are sufficient to accom
plish the legislative purpose deducible from the entire act construed in 
the light of contemporary events. 

Chapter 1190, as amended, does not contain a separability clause. 
"When there is no such clause, the presumption is that the statute was 
meant to stand or fall in its entirety." ll-!otor Club of Iowa v. Department 
of Trnnsportation, 251 N.W.2d 510, 519 (Iowa 1977); State v. Books, 
225 N.W.2d 322, 325 (Iowa 1975). In Motor Cl11b, the administrative 
rules in question were found to he interdependent since the invalid pro
visions were conditions precedent to the remaining provisions and there 
was legislative history that the commission had previously refused to 
pass the resolution without the invalid conditions. However, "[T]he pre
sumption against separability in absence of a separability clause is a 
weak one." 2 Sutherland, Statutory Construction §44.09, p. 353. "In all 
cases, the determining· factor b legislative intent." State l'. Books, 225 
N.W.2d at 325. /Jool..~ held such pre~umption was overcome where the 
ame'ndment to a lnng-~tanding- enactment was invalid and the effect of 
total invalidation would he to have no regulation covering gifts to public 
officials. 

The central question is whether the legislature would have enacted 
ch. 1190, and not have included the federally-chartered financial insti
tutions. The invalid part cannot be separated if the provisions in ch. 
535A are "connected and dependent upon each other so that if you reject 
the unconstitutional part you destroy the legislative intent ... ", Smith v. 
Thompson, 219 Iowa 888, 258 N.W. 190, 196 (1934). 

The regulations of state financial institutions is basic to state and 
Iowa laws. Chapters 1190 as amended by Senate File 158 and further 
amended by House File 658, upon review, detail comprehensive inter
vention in the domain of financial institutions and in particular the 
single and double-dwelling residency lending market. House File 658, 
§16 ct·eates an affinnative duty on the purt of slate rcl{ulutory agencie11: 

An agency of this state which is required by the laws of this state to 
regulate a lender shall enforce the provisions of this chapter with respect 
to the lender. The regulatory agency may petition the district court for 
Polk county in an action in equity to obtain such relief as may be 
necessary to obtain compliance with this chapter. 

A regulatory agency may promulgate rules as necessary to administer 
or enforce this chapter. 

In light of such comprehensive state regulation of these financial 
transactions and H.O.L.A., one must presume that the state legislature 
was aware of the federal Act, 12 U.S.C. §1464(a) when it amended ch. 
1190. See Hubbard v. Stu te, 163 N. W.2d 904 (1969). The precise federal 
regulation creating the conflict, 12 C.F.R. §545.6-11 (f) and (g), while the 
equivalent to federal law, could be withdrawn by the Federal Home Loan 
Board, and may be altered at any time by the federal agency. Conse
quently, in view of the broad state intent evident in the legislation to 
control all state and federal financial institutions engaged in lending in 
the home loan market, we conclude that the legislature would have passed 
the same legislation applying to state-chartered lenders, including sav
ings and loans, and when not preempted to federal financial institutions. 
To conclude otherwise would make the action of the Iowa legislature 
redundant, unnecessary, and absurd and would ignore the dual system 



572 

of federal-state regulation. It is our conclusion that the statute is pre
served even though the state's attempt to void due-on-sale clauses in 
home mortgage instruments issued by federal savings and loan associa
tions is preempted by the H.O.L.A. 

January I, !!ISO 

COMMON CAHIUEHS: Scheduled penalty: Chs. :327C to 327G, Code of 
Iowa (1979). Violations of Chapters 327D and 327F are criminal in 
nature. These actions should be pursued by the county attorney. 
(Gregerson to Connors, Statt• Hepresentative, 1-4-80) #80-1-5(L) 

January 4, 1980 

ADMINISTRATIVE PIWCEI>lJUE ACT; Costs: Witness fees and mile
age expenses in agency contested case hearings. §§17A.13(1), 622.69, 
622.71, 622.74, 622.79, 625.1, 625.14, The Code 1979. Op. Att'y Gen. 
#78-2-2, #79-4-30. Witnesses subpoenaed to agency contested case 
hearings are entitled to the same fees and mileage expenses as wit
nesses in civil actions. The cost of compensating the witness must be 
borne by the party who subpoenas the witness and, like all costs 
incurred in agency contested case hearings, cannot be taxed. (Huber 
to Pillers, Clinton County Attorney, 1-4-80) #80-1-6 

Mr. G. Wylie Pillers, Clinton County Attorney: You request our opin
ion as to whether counties are responsible for the payment of witnesses 
subpoenaed to testify at agency contested case hearings held in the re
spective counties. This request presents two issues: 1) whether witnesses 
subpoenaed to administrative hearings are entitled to witness fees and 
mileage expenses, and 2) if so, upon whom the obligation lies to compen
sate the witnesses. 

The Iowa Administrative Procedure Act ( IAPA), §17 A.13 (1), The 
Code 1979, empowers agencies to issue subpoenas in contested cases. 
Agency subpoena power, however, is limited: 

Agency subpoenas shall be issued to a party upon request and shall not 
be subject to the distance limitation of section 622.66. On contest, the 
co11rt shall sustain the snbpoeua ... to the ea·tcnt that it is found to be 
in accordance with the law applicable to the issuance of subpoenas ... 
iu civil actions. In proceedings for enforcement, the court shall issue an 
order requiring the appearance of the witness ... under penalty of 
punishment for contempt in cases of willful failure to comply. (emphasis 
added) §17A.13(1), The Code 1979. 

Not only must the agency subpoena comply with the provisions of Ch. 622, 
The Code 1979, but its enforcement has been entrusted to the district 
courts. Agency subpoenas, therefore, are subject to the limitations of the 
Ch. 622 provisions relating to subpoenas to the extent that those pro
visions are not inconsistent with or superseded by §17 A.13 ( 1). 

One of the limitations of enforcing subpoenas in civil actions is the 
responsibility of paying witness fees, §!i22.!i!), The Code 1979. Before the 
eourt ran find a subpoenaed witness liable for contempt for failing to 
appear, "it must he shown that the fees and travelling expenses allowecl 
hy law were tendered to him, if required," ~fi22.77, ThP Code l!l7!1. Such 
fees are required if d!'lllaluled in advan<'e, ~fi22.74, The Code 1!17!1, hy a 
witness who is neitlwr a pea<'e offic·er nor an on-duty polic·e nffker, 
~li22.71, The Code l!l7!l. :-;,.,. Op. Att'y <:en. #7!1-4-:10. 

This same rt>sponsihility for witm•ss fpes applies to parties in agency 
eontested case hearings. A party applying to the distl'ict court for the 
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enforcement of a subpoena, Sec ~ 17 A.13 (1), The Code 1979, will be suc
cessful only if he or she has paid the requisite fees and travelling ex
penses. 

Witnesses not requesting their fees in advance are entitled to compen
sation by implication. Not only is there a due process problem in denying 
them compensation, Dickerso11 1'. Jlfaughalll, 22 S.E. 2d 88, 91 (Ga., 1942), 
but denying them fees and mileage would lead to impractical and unwork
able results. If only those requesting fees in advance were granted fees, 
all subpoenaed witnesses would be encouraged to request fees in advance; 
the resulting administrative problems would be enormous and, if pay
ment were not mude and till' witnl·~~ fail1•d to IIJlJll'Ur, would effect th1• 
fairne~s of the !waring-~. 

Denying witness fees and exp1•nses i~ unfair and burdensome and 
creates a strong incentive for a witness not to appear. A person living 
in Dubuque and subpoenaed to a hearing in Sioux City would be required 
to bear the complete loss of any wages foregone or expenses incurred, 
yet that same person would be subject to the court's contempt powers 
for disobeying that subpoena. 

A previous attorney general's opmwn, Op. Att'y Gen. #78-2-2, denied 
fees to witnesses subpoenaed to Iowa Merit Employment Commission 
hearings. This denial was based upon the agency's lack of inherent 
authority to tax the costs of administrative hearings. Any liability to 
tax costs, however, affects only the final source of compensation and not 
the witness's entitlement to that compensation. The part of that opinion 
relating to witness fees is hereby overruled. 

The remaining question is upon whom the obligation lies to compensate 
the witnesses subpoenaed to agency contested case hearings. In civil 
actions each party must pay the fees of the witnesses he or she subpoenas 
and those fees are then taxed as costs against the losing party, §§li25.1 
and ti25. H, The Code I !l7!l. In agency contested case hearings, absent a 
statutory provi~ion or agency rule to the contrary, the parties them
~elves must therefore pay the fees of the witnesses they subpoena. 

lJ nlike sut·ce~~ful parties in civil action~. however, successful parties in 
agPIH'Y t·ontl'~ted ease hearings cannot, without specific statutory author
ity, recover their costs hy having them taxed against the losing par·ty. 
In .'>taft• Line ll<'JIWCJ'ttf , .. 1\t·osallqJta lndt'JII'IHirllt, Hil Iowa 566, 143 
N. W. 409 ( 19lti), the comt considered the issue of the taxation of witness 
fees in an administrative hearing absent statutory provision for the tax
ing of costs. The statute there examined authorized hearings before 
county boards of supervisors hut made no provision for the taxing of 
costs. The court stated: 
As costs were not taxable at ('Ommon law, it is fundamental that they 
cannot now be taxed in the absence of a statute providing therefor, and 
as a rule, statutes granting the power are strictly construed, and implied 
authority to tax is not generally recogniz·ed ... [citations] ... there 
bt·iuy 110 staf1tfe, each Jlay.~ hi>~ oH'II costs am/ c.t')II'HRI's. (emphasis added) 
It!. at 143 N.W. 410. 
The court sean·hed other taxation provisions of the Code to find author
ity for the board of supervisors to tax costs. It found none of them 
appli1·able because none of them made specific rt>ference to the hoard of 
supervisors. Each party to the hearing, ther·cfnre, had to pay their own 
costs. 
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The Iowa Supreme Court continue~ to strictly construe statutes allow
ing the taxation of cost><. See /)u/e 1'. /In rMnd. ~78 N .W. 2d 907 (Iowa, 
1979); State Line must here control. Since then• is no statutory authority 
for taxing costs in agency contested case hearings, the parties must each 
bear the costs they incur in the hearings. These costs include the com
pensation of subpoenaed witnesses. 

Accordingly, we are of the opinion that witnesses in agency contested 
case hearings are entitled to the same fees and expenses as witnesses 
in civil actions and that parties must bear the costs of compensating 
their own witnesses. A county, therefore, is only responsible for the fees 
and expenses of its own witnesses in the agency contested case hearings 
in which it is a party. 

January 7, 1980 

WELFARE: VETERANS AFFAIRS FUND: STRIKERS: §250.1, The 
Code 1979. Whether an applicant is on strike is not a factor contained 
in the criteria established by §250.1 to be used to determine eligibility 
for assistance from the veteran affairs fund. To deny an applicant 
benefits simply because he or she happens to be on strike would add 
a condition of eligibility not contained in the Code. A person involved 
in a strike should be granted assistance if he or she is otherwise quali
fied under §250.1. To the extent that 1971 Op. Atty. Gen. 62 conflicts 
with this opinion, it is withura\>n. (Funu".l' ~u Kauffman, Director, 
Iowa Department of Veterans Affairs, 1-7-80) #80-1-7 

Mr. Ray J. Kauffman, Director, Iowa Deparfmtmt of Vetemns Affairs: 
We are in receipt of your request for an opinion of the Attorney General 
in which you inquire whether disbursements can be made from the 
veteran affairs fund established by ch. 250, The Code 1979, to individuals 
involved in a labor strike. It is our opinion that such disbursements can 
be made. 

As established by §250.1, The Code 1979, the veteran affairs fund is 
created " ... for the benefit of, and to pay the funeral expenses of 
honorably discharged, indigent men and women of the United States 
who served in the military o1· naval forces ... and their indigent wives, 
widows and minor children not over eighteen years of age, having a legal 
residence in the county." The provision delineates the time periods during 
which the individual must have served in order to be eligible. An appli
cant for benefits would be deemed ·2ligible if he or she was: 1) honorably 
discharged; 2) indigent; 3) had served in the military or naval forces 
during the speciifed period of time; and 4) had a legal settlement in 
the county to which the application was presented. 

Clearly, the fact that an individual is on strike does not alter his or her 
status as an honorably disckarged veteran. Nor does it have any bearing 
on the time period during which the person served the United States. 
Equally apparent is the fact that a person's legal settlement is not 
effected by the commencement of a labor dispute. The question then 
narrows to the issue of whether one can he considered "indigent" if one is 
also involved in a strike. 

Chapter 250 does not provide a definition of the term "indigent" and 
the term is not defined in any other context in the Code. However, refer
ence to case law indicates that the term is generally thought to relate 
to one's financial resources and means. "'Indigent' is a term commonly 
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used to refer to one's financial ability, and ordinarily indicates one who 
is destitute of means of comfortable subsistance so as to he in want." 
Powers v. State, 402 P.2d 328, 194 Kan. 820 (1965); .Jnncan County ·v. 
Wood Co~t~lfy, 85 N.W. 387, 109 Wis. 330 (1901). While there have been 
no Iowa cases defining the term "indigent", the term has been assigned 
a meaning by a number of earlier opinions of the Attorney General. In 
these decisions, Iowa has adopted the definition given to the term by the 
case authority cited above. Sec 1932 Op. Atty. Gen. 163. 

If the term "indigent" is to he construed as relating to one's financial 
means and resources, it would have a meaning distinct from a definition 
concerned with employment status. This distinction was discussed by the 
court in Stmt-0-Seal Manufacturing Com11any v. Scott, 218 N.E.2d 227 
(Ill. App. 1966). The court explained: 

It seems to us that need arising initially and solely from participation in 
u 14trikt• il4 pun•ly u theureti<·ul phuntun1. l'rt'~l'llt t•mpluynwnt t.enninuteH 
throui!fh pa•·ticit~ation ur ut~quie~<·en<'l' in 11 ~trike. It may he a factm· 
contl'ibuting to the ultimate ereation of 1111 t•<·unomit• need, hut it cannot 
!!olely, and standing alone, create Kuch u need; nor doeK it do mo1·e 
initially than set the stage. l<~conomic need is not then ipso facto horn. 
It does not arise until economic J'eKerves, other available •·esources, if 
any, and the inability or refusal to find other suitable employment is· 
exhausted. The need for aid does not arise solely and initially from 
participation in a strike. 218 N.E.2d 227, 230. 

The position that strikers who are otherwise eligible are permitted to 
receive benefits under state-funded assistance programs is the majority 
view in the United States. In fact, over 30 states allow some form of 
public assistance to those participating in a strike. Note, Welfare for 
Strikers: ITT v. Minter, 39 U.Chi.L.Rev. 79, 97, n. 104 (1971). As the 
court observed in Strat-0-Seal: 

Labor union membership or activity and the right to strike in proper 
eases and under proper circumstances is an accepted fact in our indus
tl'ial community. Plaintiffs would ask us to exact by judicial interpreta
tion as the price of exercisin~ that right a forfeiture of the benefits 
available to others under the Public Assistance Code. By so doing, we 
exact a quid pro quo and impose economic sanctions not specifically 
required by the Code. The strong arm of the State is thus employed to 
strangle otherwise a:~thorized activity and State neutrality ends. We do 
not sec how the legislature has or how we should create a blanket 
classification when the Code itself conveys the thought that the propriety 
of assistance rests on individual need and individual performance. 218 
N.E.2d 227, 230. 

It can, of course, be argued that to allow veterans who are on strike to 
receive assistance through the veteran affairs fund is to do away with 
the neutrality which the State attempts to maintain in private labor 
disputes. However, as was pointed out by the court in Lacaris v. Wyman, 
292 N.E.2d 667 (N.Y. 1972), "the State may not be acting in a strictly 
neutral fashion if it allows strikers to obtain public assistance, it may 
not, on the other hand, be seriously maintained that the State adopts a 
neutral policy if it renders strikers helpless by denying them public 
assistance or welfare benefits to which they would otherwise be entitled." 
292 N.E.2d 667, 672. 

The Iowa Legislature established the criteria by which a person's 
eligibility for assistance from the veteran affairs fund is to be measured. 
Whether an applicant is on strike is not a factor contained in the speci
fied criteria found in §250.1. To deny an applicant benefits simply be-
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cause he or she happens to be on strike would add a condition of eligi
bility not contained in the Code. A person involved in a strike should be 
granted assistance undet §250.1 if he or she is otherwise qualified. 

Upon reconsideration, an earlier opinion on this issue, 1971 Op. Atty. 
Gen. 62, is clearly erroneous. To the extent that the earlier opinion con
flicts with this opinion, the earlier opinion is withdrawn. 

January II, 1980 

LICENSING: Licensee t·eporting· requirements. Chapters 116, 258A; Sec
tions 258A.l(c), 258A.a, 2fiHA.4(1)(f), 258A.9(2), The Code 1979; 10 
l.A.C. * 15.1. A licensee of tlw Iowa Board of Accountancy is under a 
mandatory continuing obligation to report aets or omissions of another 
licensee of the Iowa Board of Accountancy as required by §258A.9 (2), 
The Code 1979, regardless of the manner in which such acts or omis
sions come to the attention of the reporting licensee. (Hyde to Grone
wold, Chairman, Iowa Board of Accountancy, 1-11-80) #80-1-8(L) 

January 11, 1980 

LIQUOR, BEER AND CIGARETTES: Manufacturer's Licenses Required 
for Holders of Bureau of Alcohol, Tobacco, and Firearms Experimental 
Distilled Spirits Plant Permit. §§123.1, 123.2, 123.3(8), 123.3(15), 123.41, 
The Code 1979. The Iowa Beer and Liquor Control Act regulates and 
controls the production of all alcohol capable of being consumed by 
humans, therefore §123.41 requiring manufacturer's licenses applies to 
holders of federal permits for the production of ethyl alcohol for use 
as fuel. (Hamilton to Gallagher, Director, Beer & Liquor Control 
Department, 1-11-80) #80-1-9(L) 

January 15, 1980 

JUVENILE LAW: Access to confidential Juvenile Court records by 
school officials. Section 232.147, The Code 1979. Confidential Juvenile 
Court records are not available to school officials without court order, 
because schools are not agencies legally responsible for the care, treat
ment and supervision of children. (Morgan to Gratias, State Senator, 
1-15-80) #80-1-10 

llouumble rl1·tlutr Gmtius, State Se11utor: We received your November 
lli, 1!)79, request for an opinion concerning access to confidential Juvenile 
Court records by school officials pursuant to ch. 232, The Code 1979. 
Specifically, you have asked: 

b an Iowa public school an ag-ency, association, facility or institution 
!~gaily responsible for the care, treatment or supervision of the child 
within the meaning of §232.147(3) (e), to whom official Juvenile Court 
reconls may he relcasetl without court order? 

\\'ith the exception of certain t·ecords of delinquency, Juvenile Court 
records are outside of the purview of Iowa's public records laws and are 
eonfidential, not subject to inspection or disclosure. Sections 232.147(1) 
and (2), The Code 1979. Access to Juvenile Court records is provided 
throug·h threl' parts of the statute. 

First, offieial .Juvenile Court records of delinquency arc public records. 
Sedion :!:1:!.1-17(:!), Tlw Code 1!17!1. Second, Juvenile Court records may 
ilL• n•Jt.ased at tht• Court's disnetion hy ordt•r to persons eonducting 
r(•seatTh, or to thos-e with "a dired intt•rest" in tht• proceeding-s or the 
Court's wod;. SL•.-tion :!:!:!.1--17(--1). Third, court re<·onls, other than delin
queney records, may he d iselosed without order to a list of persons, 
ineluding- the court staff and the parties and their representatives, as 
well as to 
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An ag·enl·y, as;;ociation, facility or institution, whieh ... is leg-ally 
rl'sponsible for the care, treatment m· supervision of the l'hild. 

Section 232.147(3) (e). 

Official court records reg-arding delinquency are available to public 
school officials hecause they are public records. Other court records are 
not available to public school officials without a court order because the 
public schools are not agencies which are legally responsible for the care, 
treatment or supervision of the child within the meaning of §232.147(3) 
(e). 

We reach this conclusion after reviewing the statute, relevant case 
law, and the American Bar Association standards for juvenile records. 

The statute authorizes release of Juvenile Court information without 
a court order to an agency legally responsible for the care, treatment or 
supervision of the child. While schools are to an extent responsible for 
providing care and supervision of children, the level of care and super
vision required is that minimal level related to the educational function 
schools perform .Schools must exercise a sufficient degree of care and 
supervision so that children avoid injury to themselves or others. In 
contrast to a family or custodial institution, however, it would be highly 
unlikely that a child would be found a Child in Need of Assistance based 
on a lack of treatment or care from school officials. Thus, as we have 
previously opined, the care, treatment and supervision contemplated by 
the juvenile records sections of the Code is that primary care, treatment 
und supet·vision tn he provided by the l'hild's parents or custodian, rather 
than the minimal care provided by schools. Sec Op. Att'y Gen. #79-7-18 
(Appel to Horn), holding that teachers are not persons "responsible for 
the care of the child" within the meaning of Section 232.68 relating to 
child abuse. 

Moreover, this interpretation of the language of the statute is con
sistent with the policy rationale for treating certain Juvenile Court 
records as confidential. Such records are generally held confidential be
cause of the danger of labelling children which can affect their ability 
to become productive members of society. Labellling a child a juvenile 
offender may affect job or educational opportunities and have other ad
verse effects upon a particular child. Davis v. Alaska, 415 U.S. 308, 94 
S.Ct. 1105, 39 L.Ed.2d 347 ( 1974). Labelling of children is a particular 
concern in the school setting, because a school age child spends a sub
stantial portion of the day at school and gains a sense of identity from 
the perception of school officials. Iowa's new Juvenile Justice Code 
reflects a strong social policy of protecting the child and suggests that 
the child's interest in privacy must be balanced against the interest of 
particular persons or agencies in having access to Juvenile Court records. 

The American Bar Association Juvenile Justice Standards Project 
establishes a "need-to-know" test for balancing these conflicting interests. 
See Standards Relating to Juvenile Records and Information Systems, 
Juvenile Justice Standards Project, Institute of Judicial Administration, 
American Bar Association (1977) at pp. 116-121. 

A school has a legitimate need to know whether a child may present a 
danger to himself or to others. This information may be reflected in an 
adjudication that a child is delinquent. The statute makes delinquency 
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records public and this information is thus available to school officials. 
School officials may also have a legitimate interest in discerning whether 
a child has special needs which would require a special educational pro
gram. While helpful information may be available in court records, 
information relating to special needs is also available from the child's 
parents or from public or private agencies working with the child upon 
release of the parents. For children in state custody, the Department of 
Social Services may release such information to the school, if it is needed 
for the child's educational p1·ogram. Because there are other sources of 
information available to school officials concerning the special educa
tional needs of the child, the legislature apparently resolved the balance 
of interests in favor of maintaining the confidentiality of such informa
tion in the absence of a court order. Thus, we conclude that the statute 
would require amendment if it is determined that information other than 
records relating to delinquency in Juvenile Court records should be made 
available to schools without a court order. 

January 15, 1980 

COUNTIES AND COUNTY OFF(CERS: Taxation; Iowa Const., Art. Ill, 
ch. 39A, §§327H.23, 332.3 (32), The Code 1979. A county board of super
visors is not authorized under §327H.23 and §332.3 (32), or under the 
County Home Rule Amendment of the Iowa Constitution, to abate 
levied railroad taxes as a means of providing financial assistance to 
railroads. (Mull to Kliebenstein, Grundy County Attorney, 1-15-80) 
#80-1-11 (L) 

January 16, 19SO 

St:HOOLS: Educational progrum, requirement of a multicultural, non
sexist approach in teaching. Sections 257.9, 257.25, The Code 1979. 
The State Board of Education may promulgate rules to be applied 
in the process of approving public schools which require a multicul
tural, nonsexist teaching approach. These rules do not apply to non
public schools which seek approval by the State Board. (Norby to 
Carr, State Senator, 1-16-80) #80-1-12 (L) 

January 1!-1, 19HO 

SCHOOLS: COUNTIES AND COUNTY OFFICEI{~: County treasurer's 
duties regarding distribution of taxes collected to school corporations. 
Sections 298.13, 445.37, The Code 1979. 1979 Session, 68th G.A., ch. 68, 
§19. County treasurers must each month distribute to school corpora
tions their appropriate share of all tax payments received prior to the 
end of the preceding month. This includes tax payments made by 
check, if the check is received prior to the end of the month, even if 
the check is not actually paid to the county prior to the end of the 
month. (Norby to Benton, Superintendent, Department of Public In
struction, 1-18-80) #80-1-13(L) 

January 22, 1980 

MUNICIPALITIES: Retirement Systems-§§97B.3, 97B.7, 97B.11, 97B.42, 
97B.53, 97B.68, 400.7, 400.12, 411.3 and 411.8, The Code, 1979. When a 
city goes under civil service, the retirement funds pursuant to Chapter 
410 can be transferred to a Chapter 411 system. Seniority is deter
mined-from the date of employment. City employees under IPERS who 
fall within a Chapter 411 system are entitled to a refund of their 
accumulated contributions. (Blumberg to Readinger, State Senator, 
1-22..80) #80-1-14 (L) 
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January 22, 1980 

CIGARETTES: Sales by distributors to wholesalers. Sections 98.1(12), 
98.1(13), 551A.2(3), 551A.3, and 551A.5, The Code 1979. Chapter 98 
licensed distributors performing wholesaler functions, as defined in 
§551A.2(3), can make sales to other wholesalers under the circum
stances set forth in §551A.5. Op. Att'y Gen. #78-12-25 which reached 
a contrary result is withdrawn. (Griger to Bair, Director, Iowa Depart
ment of Revenue, 1-22-80) #80-1-15(L) 

January 22, 1980 

ATTORNEY GENERAL: ADVICE ANU OPINIONS: §13.2, The Code 
1979. The Governor, the Lieutenant Governor, the Supreme Court of 
Iowa, the Iowa Court of Appeals, the Iowa District Courts (including 
magistrates), the Secretary of State, the Auditor of State, the Treas
urer of State, the Secretary of Agriculture, and the heads of boards, 
commissions and departments, as listed in the Iowa Official Register 
are state officers to whom opinions of the Attorney General may be 
issued. Opinions may also be issued to county attorneys pursuant to 
the duty of the Attorney General to supervise county attorneys. (Fort
ney to Brunow, 1-22-80) #80-1-16(L) 

January 30, 1980 

STATE OFFICERS AND DEP~RTMENTS: Designation of smoking 
areas. §§17A.2(7)(i), 18.10, 98A.2(6), 98A.4, The Code 1979. The pro
visiP,ns of the Iowa Administrative Procedure Act pertaining to rule
maRing apply to designation of smoking areas in public buildings by 
the department of general services. (Haskins to McCausland, Director, 
Iowa Department of General Services, 1-30-80) #80-1-17(L) 

January 30, 1980 

CIVIL RIGHTS: LOCAL HEARING OFFICERS. Local civil rights com
missions must employ hearing officers separate from their investi
gators and adjudicators of discrimination at the cause determination 
level of the processing of a civil rights complaint. §§601A.15(3)(a-c); 
601A.19, The Code 1979. (Herring to Carr, State Senator, 1-30-80) 
#80-1-18(L) 

January 30, 1980 

TAXATION: Property Acquisitions By Tax Exempt Political Subdivi
sions. §§427.1(2) and 441.46, The Code 1979, and 1979 Session, 68th 
G.A., ch. 68, §6. Section 6 of ch. 68 (Senate File 159) imposing the 
property tax upon property acquisitions by political subdivisions, 
whether those acquisitions be by voluntary transfer or condemnation, 
is effective for acquisition after July 1, 1979, but is not· effective for 
such acquisitions made in the 1978-1979 fiscal tax year. (Griger to 
Kenyon, Union County Attorney, 1-30-80) #80-1-19(L) 

January 30, 1980 

STATE OFFICERS AND DEPARTMENTS: State Records Commiaaion: 
Code Editor: §§14.6, 14.13, 304.3, 304.17. Any agency which ia ~nted 
an exemption from the Recorda Management Act punuant to 1804.17 
is not subject to any of the provisions of the Act. The exemption con
tained in §304.17 is conferred on the entire Department of TI'IU18porta
tion, and not simply on the highway division of the Department of 
Transportation. (Fortney to Synhorst, Secretary of State, 1-30-80) 
#80-1-20 (L) 
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February 5, 1980 

COUNTIES: Brucellosis Fund Claims. Sections 164.21, 164.23, 164.24, 
164.27, The Code 1979, 1979 Session, 68th G.A., Ch. 12, §2, 1979 Session, 
68th G.A., Ch. 12, §3. The $5,000.00 limitation on payments to individual 
claimants found in 1979 Session, 68th G.A., Ch. 12, §2, applies only to 
moneys paid from this appropriation, and not generally to payments 
from county brucellosis eradication funds. (Benton to Shepard, Butler 
County Attorney, 2-5-80) #80-2-1 (L) 

February 15, 1980 

SCHOOLS: Sale or rental of musical instruments. Iowa Const., art. III, 
§31; §§274.1, 274.7, 279.8, 301.28, The Code 1979. Commercial salesmen 
of musical instruments may, in the discretion of the local school board, 
be permitted access to school facilities for the purpose of displaying 
and disseminating information regarding sale or rental of musical 
instruments. The local school board may not, however, select a certain 
store or salesman and deny access to others. A public school music 
instructor may recommend a particular instrument to a student, so 
long as the recommendation is based on a personal or professional 
preference and the instructor is not acting as an agent for the seller 
of the instrument. (Norby to Kudart, State Senator, 2-15-80) #80-2-2(L) 

February 19, 1980 

MUNICIPALITIES: Contracts In Which A City Official Has An Interest 
-§~141, 362.5, 362.6, 384.99, The Code, 1979. A city council person-elect 
would have an interest in a contract between the city and an engineer
ing corporation in which the city official's spouse is a stockholder. If 
the requirements of §362.5(5) can be met, the contract in question 
would be validated. Otherwise, the contract in question would be ren
dered void by reason of the general provisions of §362.5. (Swanson 
to Noah, Floyd County Attorney, 2-19-80) #80-2-3 

Mr. Ronald K. Noah, Floyd County Attorney: You have requested the 
opinion of The Attorney General regarding the interpretation of Section 
362.5, The Code 1979, and the application of that section to a specific 
situation arising in Floyd County. The factual situation as set out in your 
opinion request can be summarized as follows: 

The spouse of a council person-elect of the city of Charles City is a 
member of an engineering corporation that occasionally performs services 
for the city of Charles City. You state that on the occasions that this 
particular engineering firm does perform services for the city, the council 
person-elect's spouse presents the firm's proposal to the council. You 
further state that the engineer-spouse does not participate in the actual 
preparation of the contract and that the engineering firm would be able 
to arrange to have someone other than the engineer-spouse make the 
presentation to the city council. Finally, you state that the engineer
spouse is one of eleven stockholders in the engineering corporation, that 
he owns nonvoting stock on which no dividend has even been paid and 
that this stock amounts to approximately six percent ( 6r;,) of all of the 
outstanding stock of the corporation. Based on the foregoing factual 
situation, you have requested an answer to the following questions: 

1. Would the spouse of the engineer-when she is sworn in as a council 
person of the city of Charles City-have an interest in a contract for 
services to be furnished by the engineering corporation to the city and 
would that interest be violative of §362.5? 

2. If that interest would be generally violative of §362.5, would the 
interest fall under any of the exceptions enumerated in §362.5(1)-(10)? 
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3. Would it make any difference if the engineer-spouse was not directly 
involved in any p~rt of the procurement of the contract? 

4. Would it make any difference if the council person abstained from 
participating in any discussion or voting on a contract proposed by the 
·~ng-ineering corporation? 

It is the opinion of this office that the situation described in your 
opinion request would not constitute a violation of §362.5, provided certain 
procedural steps and substantive requirements are followed in the con
tracting process. 

To begin with, ~3fi2.5 (the successor to §368.A22) provides a general 
rule rendering: \'oid any contract with a city in which a city officer or 
employee has a direct or an indirect interest. After stating this general 
rule, §362.5 goes on to enumerate ten exceptions to the rule. Section 
362.5 provides in full: 

362.5 "Colltmct" defined. When used in this section, "contract" means 
any elaim. account, or demand against or agreement with a city, express 
or implied. 

A city officer or employee shall not have an interest, direct or indirect, 
in any contract or job of work or material or the profits thereof or 
services to be fumished or performed for his city. A contract entered 
into in violation of this section is void. Tl1l' provisions of this seetion do 
not apply to: 

I. The payment of lawful eompensation of a city officer or employee 
lwlding· more than one city office or position, the holding of whieh is not 
im·ompatible with anothL•r public office or is not prohibited by law. 

·> The designation of a hank or trust eompany as a depository, paying 
agent, or for investment of funds. 

3. An employee of a bank or trust company, who serves as treasurer of 
a city. 

4. Contracts made by a city of less than three thousand population, 
upon competitive bid in writing, publicly invited and opened. 

5. Contracts in which a city officer or employee has an interest solely by 
reason of employment, or a stock interest of the kind described in sub
section 9, or both, if the contracts are made by competitive bid, publicly 
invited and opened, and if the remuneration of employment will not be 
directly affected as a result of the contract and the duties of ·2mployment 
do not directly involve the procurement or preparation of any part of the 
eontract. The competitive bid requirement of this subsection shall not be 
required for any contract for professional services not customarily 
awarded by competitive bid. 

fi. The designation of an official newspapt>l'. 

7. A eontraet in whieh a <·ity offiee1· or employ·ee has an interest if the 
<·ontraet was madP hefor<' the time he was L'll•l'ted m appointed, hut the 
contraet may not he renewed. 

X. Contral'ts with volunteer fireniL'Il o1· civil dl'f<•llsl' volunteers. 

!1. A <·ontral'l with a eorporalion in which a <·ity offin•r or employe<• 
has an int·erest by reason of stol'ld1olding-s wlH·n lPss than five pen·ent 
of the outstanding stol'k of t lw eorporation is owned or controlled direetly 
or indirectly by the offi<"er o1· employeL' or the spouse or immcdiatL• 
family of such officer or employeL'. 

10. A contract made by eompetitivc hid, publicly invited and opened, in 
which a member of a city hoard of trustees. commission, or administrative 
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agency has an interest if he is not authorized by law to participate in 
the awarding of the contract. The competitive bid requirement of thi~ 
subsection does not apply to any contract for professional services not 
customarily awarded by competitive bid. 

In answer to the first question contained in your opmwn request, it 
appears from a reading of the statute nnd from comparing previous 
opinions of this office that the council person-elect, as a city official, 
n·ul!ld have an interest in a contract fo1· se1·vices to be provided by the 
engineering firm in question. 

In onl<'r to detennint• tlw applicability of ~;{(i~.5. it must he aseertained 
whdher lhl' city official has an inll•rt>sl in tlw contrad. and whether 
any such intl•n•sl can hl• ll'l'llll'd a din•d or an indin'l'l interest. A 
rl'view of tht• ll·g·al authoritit•s will not he attempted h·ere, as a previous 
opinion of this offiee. #7!!-7-'2~ ( 1!!7!1), thoroughly reviews the treatment 
that this issue has receiwd in the courts. 

It is sufficient for our purpo~es to ~tate that the existence of the 
marital relationship creates an indirect inter·est in the contract on the 
part of the city official. In other words, because the engineering firm 
would profit from a contract with the city and the spouse of the city 
official will then own six percent ( 6'; ) of a more profitable corporation, 
the city official will also benefit from her spouse's share of a more profit
able corporation. In this case the city official's interest would be termed 
an indirect one, as it is not possibl·e nor is it necessary to be able to 
directly trace the profit from the corporation to the spouse's share of 
stock and then to the city official's benefit. It is enough that because of 
the marital relationship the city official will be in a better financial 
position as a result of the awarding of the contract. 

Previous opinions of this office have concluded that the mere existence 
of a familial relationship, without more, is not enough to trigger the 
application of §362.5 (or its predecessor, §368A.22). See, 1966 O.A.G. 
38, 1972 O.A.G. 338, 1973 O.A.G. 127 and #79-7-23 (1979). These general 
statements, however, should be contrasted with another previous opinion, 
1976 O.A.G. 551. In that opinion, a factual situation very similar to the 
instant situation, in that it involved stock ownership by the spouse of a 
council person, was interpreted to constitute a violation of §362.5. Based 
on the above reasoning and the analysis found in the 1976 opinion cited 
above, we would conclude that the council person-elect in the instant case 
would have a sufficient iJldirect interest to constitute a violation of 
§362.5 in any contract negotiated by the city with the engineering firm. 

II 

The next question contained in your request is whether the fact situa
tion that you described falls within one of the ten enumerated exceptions 
to the general rule of §362.5. It appears that one of the exceptions may 
operate to validate a contract under the situation presented. 

To begin with, §§362.5(1), (2), (3), (4), (6), (7) and (8) are not 
applicable to the facts of this question. Section 362.5(9) speaks to stock 
ownership in the contracting corporation by the city official or the 
official's spouse or immediate family. According to your rendition of the 
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facts, the city official's spouse owns six percent ( 6'/r) of the outstanding 
stock of the engineering corporation and that would be above the "less 
than five percent" required by §362.5 ( 9) to qualify as an exception to the 
general rule of §362.5. The fact that the stock in this case is nonvoting 
stock does not appear to make any difference, as the statute does not 
draw a distinction based on classes of stock. Section 362.5(10) would also 
not apply, as the city council person-elect is authorized by §384.99 to 
participate in the awarding of a contract. 

That leaves only §362.5 ( 5) to be considered. 'that exception is relevant 
to the instant situation in that it speaks to stock ownership. Under the 
provisions of §362.5 (5), a contract involving stock ownership of the kind 
described in §362.5(9), but not satisfying the less than five percent 
cutoff of that subsection, may still be valid if certain procedural require
ments are followed. Se1• Nutc, Re111erlie.~ ful' Conflicts of lntel'est Among 
Public Officials in luwu, 22 Drake L. Rev. GOO, 618 ( 1973). Those require
ments are: that the contract he made by competitive bidding that is 
publicly conducted, that the remuneration of employment not be directly 
affected as a result of the contract and that the duties of employment 
do not directly involve the procurement or preparation of any part of the 
contract. 

It is unknown whether these requirements can be met in the instant 
situation. There would apparently be no obstacle to following the public 
bidding procedure in awarding a contract that would eventually go to 
the enginee1·ing firm in question. The remuneration of employment would 
not be directly affected in the absence of a raise in salary or a bonus 
g-oing directly to the engineer-spouse for the procurement of a contract 
with the city. You have stated in your opinion request that arrangements 
could be made by the engineering firm so that the engineer-spouse would 
not be involved in the procurement or preparation of any part of the 
contract. Accordingly, if all of the above requirements are satisfied, a 
l'ontrael hclwccn th~· City and tht• cnJ,\'im•t•ring- finn would t•ome under the 
""l'Pplion sl:'t out in *:3ti2.5(5) and the eonlraet would be valid. It should 
he noted that the requirem~nts of §an2.5(5) an· stated in the conjunctive 
so that l:'ach and every one of them must be satisfied. 

It should also he noted that §362.5 (5) excepts contracts "for profes
sional services not customarily awarded by competitive hid" from the 
public bidding procedure normally required. Engineering services are 
treated by Chapter 114, The Code, 1979, as professional services, so the 
question then becomes whether the City customarily requires competitive 
bidding when contracting for engineering services. The answer to this 
question is not known to m•, so depending on the practice customarily 
followed by the City, competitive bidding may or may not be required to 
validate the eontraet in question. The remuneration questions and the 
employment dutie~ question would still have to be answered even if 
eompetitive billding were not required. 

III 

The next question set out in your opmwn request is whether §362.5 
would still apply if the spouse of the city official was not directly in
volved in the procurement of any part of the contract. As shown above, 
subsection five would be the only exception available to validate a con-
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tract involving an invalid indirect interest under the facts as pre~ented. 
The engineer-spou~e would have to have no part in the procurement or 
preparation of the contract in question. 

IV 

The final question presented in your opinion request is whether it 
makes a difference if the council person-eled abstains from discussion 
or from voting on a contract proposed und·er the fact situation that you 
have set forth. Having determined that s<Hi~.5 t 5 I could operate to save a 
contract that involves an otherwise invalid indirect interest, we need go 
no further. If that exception validat2s the contraet, abstention is not 
required. If the excL•ption is inapplicable. it is specifically provided that 
a contract found to violate ~:lli~.5 is \'oid, so no manner of abstention by 
tht• Cit~· official would operate to san• tht• <·ontrad. St•ction :l<i~.(i, The 
<'ode 1!17!),' would not apply to validatt• this contract, as it is a broader 
provision that woufd not he applied to den~· :fft•ct to the narrower 
provisions of ~3ti2.5, which deals specificall~· with contracts of this 
nature. Therefore, because §3ti~.5 del'lares a contract that is in violation 
of its provisions to he void, an abstention loy the city official in question 
would be of no ·2ffect. 

In conclusion, it is the opinion of this office that the factual situation 
described by you in your opinion reque~t would not constitute a violation 
of §36~.5. provided that the procedural ~tep~ and substantive require
ments found in ~3G2.5 ( 5) are ~a tisfied. If the provisions of §362.5 ( 5) 
cannot be met, the city official's interest would render the contract void. 

February 19, 1980 

PHARMACY BOARD; WHOLESALE DRUG LICENSE: §§155.1, 155.3 
(5), 155.23, 155.25. Only those drug wholesalers who make direct sales 
to Iowa pharmacies and retailers, or who maintain manufacturing or 
distribution facilities in Iowa, are required to obtain an Iowa wholesale 
drug license. Wholesalers outside of Iowa may make sales to licensed 
Iowa wholesalers without obtaining an Iowa license. (Norby to Johnson, 
Executive Secretary, Board of Pharmacy Examiners, 2-19-80) 
#80-2-4(L) 

February 21, 19SO 

COUNTIES AND COUNTY OFFICERS; ELECTIONS: Sections 39.3(2). 
331.3, 331.9, The Code 1979. Signatures on a petition presented to a 
county board of supervisors requesting elections to reduce the number 
of supervisors or select an alternative supervisor representation plan 
should be obtained subsequent to the last previous general election to 
be counted toward determining whether a proposition should be sub
mitted to the electors. (Hyde to Miller, Guthrie County Attorney, 
2-21-80) #80-2-5 

Thomas H. Miller, Guthrie Cuwuty Attorney: We have received your 
request for an opinion from this office concerning the validity of signa-

':l(i2.1i Co11(/ict of iulcrcsl. A mea~ure \·ott•d upon is not invalid by 
reason of conflict of interest in an offit·t·r of a dty, unless the vote 
of the officer was decisive to passag-p of lht• measure. If a specific 
majority or unaninwus vott• of a municipal body is required by statute, 
the majority or vote must he <'omputed on the basis of th·e number of 
officers not disqualified by reason of l'onflil't of interest. However, a 
nwjority of all memhers is J·equired fm· a quorum. For the purposes 
of this section, the statement of an offit·er that he declines to vote by 
reason of conflict of interest is <·onclusivr' and must he entered of 1·ecord. 
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tures on petitions requesting two elections concerning the Board of 
Supervisors of Guthrie County. On December 31, 1979, the Guthrie 
County Auditor received petitions to present propositions to the electors 
to reduce the number of supervisors from five to three, pursuant to 
§331.3, The Code 1979, and to select an alternative supervisor representa
tion plan, pursuant to §331.9, The Code 1979. Both petitions included 
signatures obtained prior to the last general election held November, 
1978. You have inquired whether signatures on petitions predating the 
last general election may be counted toward the total required to cause 
the propositions to be submitted to the electors. 

Section 331.3, The Code 1979, provides in part: 

In any county where the number of supervisors has been increased to 
five, the board of supervisors shall, on petition of ont·-tcuth of the quali
fied electors of the co1tnfy lwri11y voted i11 the lust pret•ious general 
election for the office of president of th·e United States or governor, as 
the case may be, or may on its own motion by resolution, submit to the 
qualified electors of the county, at any regular election, a proposition 
as to whether or not th·e number of supervisors should be tlecreased to 
three. [Emphasis supplied]. 

Section 331.9, The Code 1979, pnwides for a special election to be called 
by the board of supervisors: 

... when petitioned by ten perec11f of thP 11H111ber of qualified electors 
of the county having 1•oted in the last previous general election for the 
office of president of the United States or governor, as the case may be, 
... [Emphasis supplied]. 

There are few explicit statutory requirements to be met when present
ing a petition to the board of supervisors, pursuant to §§331.3 and 331.9, 
The Code 1979. The signatures on the petition must be those of "qualified 
electors", defined by §39.3 (2), The Code 1979, as "a person who is 
registered to vote pursuant to chapter 48." See 1940 Op. Atty. Gen. 223. 
A petition filed pursuant to §331.9, The Code 1979, must be filed with 
the county auditor by January 1 of a general election year. 

While there is no express statutory authority or case law dealing with 
the specific question you present, inferences can be drawn from the 
language of §§331.3 and 331.9, The Code 1979. Thus, in our opinion, 
a further requirement is implied: the signatures on the petitions counted 
toward determining whether a proposition should be submitted to the 
electors must have been obtained subsequent to the last previous general 
election. The 1utmber of signatures required is determined by reference 
to the previous general election; the signa fit res themselves should also 
have been obtained during that time frame. It is reasonable to conclude 
that the legislature intended that those qualified electors who sign a 
~:3:.11.:1 or ~:3:!1.!1 pdition t'UITently desire that the propositions be sub
nlitlt•d to the elertors, and will <'Omposc th2 g-roup of citizens advocating 
lhc proposed t'hange. To allow sig-natures predating the last previous 
g-eneral election to l>e t'ount.ed t'oultl easily result in expenditures for an 
eledion that was no long-er desired or supported by at least ten percent 
of the active electorate. 

It is not an appropriate function of this office to determine the 
validity of any particular petition presented to a county board of super
visors pursuant to §331.3 and/or §331.9, The Code 1979, or the validity 
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of any subsequent election. See West t•. Whitaker, 37 Iowa 598 (1873); 
26 Am.Jur.2d El·ections § 192 (1966). It is our opinion, however, that 
signatures on such a petition should hav·e been obtained subsequent to 
the last previous general election, to be counted toward determining 
whether a proposition should be submitted to the electors. 

February 22, I !IXO 

FINANCIAL INSTITUTIONS: REAL ESTATE CONTilACTS. 1979 
Session, 68th G.A., H. F. 658, §16(c), 1979 Session, 68th G.A., ch. 130, 
§22(1), 1978 Session, 67th G.A., ch. 1190, §12(1), §535, The Code 1979. 
A real estate contract is not a "loan", for purposes of 1979 Session, 
68th G.A., H. F. 658, §16(c), and therefore the prohibitions contained 
inthi s section do not apply to real estate contracts. (Where applicable, 
§16(c) prohibits the enforcement of certain provisions in real estate 
loans which prohibit the borrower from transferring his/her interest 
in the real estate, or which allow the lender to vary the terms of the 
loan as a result of such a transfer). Section 16 (c) does not apply 
retroactively. (Norby to Smalley, State Representative, 2-22-80) #80-
2-6 

Honorable Doug/a.~ R. Smtrl/('y, State Rc}Jresentative: You have re
quested an opinion of the Attorney General concerning the interpretation 
of H. F. 658, 1979 Session, 68th General Assembly, §16(c). (Section 16(c) 
amends a prior session law, 1979 Sessicn, 68th G.A., ch. 130, §22 (1), 
which was an amendment to the Iowa usury statute. Ch. 535, The Code 
1979). Section 16 (c) concerns provisions in real estate loans which pro
hibit the transfer of the buyer's interest in the real estate to a third 
party, or which provide for a change in the interest rate, repayment 
schedule, or term of a loan as a result of a sale to a third party. Specific
ally, you have asked the following two questions: 

1. Section 16(c) applies only to a "loan", this term being specifically 
defined for purposes of §16 (c) in 1979 Session, 68th G.A., ch. 130, §22 (1). 
Is a real estate contract a "loan" as this term is defined? 

2. Section 16(c) amended 1979 Session, 68th G.A., ch. 130, §22(2) (c), 
by striking words which stated that a loan agreement "shall not contain 
any provision" which is prohibited. Does this amendment give the statute 
a retroactive effect? 

Your second question was addressed by an earlier Attorney General's 
opinion. Op. Atty. Gen. #79-8-23. This opinion states that §16 (c) should 
be given prospective effect only. Accordingly, §16(c) does not apply to 
real estate transactions which were executed prior to July 1, 1979. As 
further explanation, it appears that the language prior to passage of 
§ 16 (c) provided for a total pt·ohibition of the specified provisions. See 
1979 Session, 68th G.A., ch. 130, §22(2) (c). In contrast, §16(c) allows 
the enforcement of such a provision if the lender can show that his or 
her security interest or the likelihood of repayment is impaired by the 
sale to a third party. Accordingly, §1() (c) provides that the specified 
provisions "slwlf not be enforceable except as provided in the following 
sentence", which describes the exceptions referred to above. The change 
in language ln·ought about by §16(c) appears not to require a retro
speetive application, but to have been made to accommodate the change 
from a total prohibition to a less than total prohibition of the specified 
loan provisions. 

Your first question concerns whether a real estate contract is a "loan", 
as this term is used is §16 (c). A real estate contract, as generally under-
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stood, is a sale of real estate by a contract which provides for periodic 
payments of principle and interest, but the lender is not secured by a 
mortgage. In contrast with loans secured by a mortgage, which usually 
involve a financial institution, real estate contracts often involve private 
individuals as buyer and seller. If §16(c) applies to real estate contracts, 
the prohibitions of §16(c) would apply to transfers by the original 
hu~·l'l' to a third party, inl"luding" as~ig"nm~nls of tlw l'Ontrud. 

"Loan'' wa~ orig"inully definl'd to indud~ only transactions involving a 
mortgage. l!l78 Session, li7th G.A., eh. 1190, ~ 12 ( 1). This language was 
amended, however, and loan is now defined as follows: 

As used in this section, the term "loan" means a /oau of money which is 
wholly or in part to be used for the purpose of purchasing real property 
which is a single-family or a two-family dwelling occupied or to be 
occupied by the borrower. "Loan" includ·zs the refinancing of a contract 
of sale, and the refinancing of a prior loan, whether or not the borrower 
also was the borrower under the prior loan, and the assumption of a 
prior Joan. [Emphasis supplied]. 

1979 Session, 68th G.A., ch. 130, §22 (1). This amendment clearly expands 
the range of transactions considered as loans, as loans are no longer 
limited to transactions involving a mortgage. Real -:!state contracts are 
not, however, expressly included. (Application of the prohibitions to 
"refinancing of a contract of sale" does not imply application to an initial 
contract of sale. A refinancing, as we understand, involves a loan of 
money to discharg·e the obligation remaining on the initial contract. 
Accordingly, a refinancing involves an advance of money and would be 
likely to involve a financial institution as the lender. As discussed below, 
these eharacteristics would make applieation of the § Ui (c) prohibitions 
appropriate.) 

Initially, it appl•ars that real ('~tate eontraeb are subject to some of the 
other provisions of eh. 5:15, the Iowa usury statute. Sec State <',t' rei. 
1'urucr 1'. }'uuuk('J' i:l'tls., luc., 210 N.\V.2d 550,559 (l!l73). For example, 
§535.4, which prescribes limitations on interest rates, applies to both a 
"loan of money" and to a "contract founded upon any sale of real ... 
property". The language defining a loan for purposes of §16 (c), how
ever, applies only to "a loan of money". Ch. 130, §22 (1). This appears to 
require that the lender make an actual advance of money to the borrower 
to make a "loan" for purposes of §16 (c), even though a real estate 
eont1·act does involve a forbearance from the collection of a debt and 
consequently is subject to other provisions of ch. 535. See THI'ner v. 
}'nuuker Bros., l11c., 210 N.W.2d at 561. As a narrower definition of a 
loan was adopted for §Hi (c), it appears that § 16 (c) applies only to 
transactions involving an advance of money, and to the refinancing, 
assignment, or assumption of loans as specified in ch. 130, §22 (1). 
Accordingly, it appears that a real estate contract is not a "loan", as this 
term is used in § 16 (c), and the prohibitions of §16 (c) do not apply to 
real estate contracts. 

C nder this interpretation, the prohibitions of §lli (c) will apply pri
nmrily to loans involving· a financial institution. A financial institution 
is generally more tapable than an individual of handing the uncertainty 
\\'hich may he caused by a sale to a third (Hnty. Additionally, a financial 
institution will, in most instances, hold a seeurity interest in the real 
estate involved in the transaetion. In eontrast, an individual who sells 
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through a real estate contract i~ not prohibited by §!til c) from enforcing 
one of the clauses specified therein. 

This opinion is limited to a consideration of the scope of §16 (c). No 
inference is intended regarding whether the clauses specified in §16 (c), 
if contained in a real estate contract, will withstand attacks based on 
other legal theories. 

February 22, 1980 

TAXATION: Unapportioned Net Income Tax upon Multistate Farm 
Corporations. U.S. CONST. art. I, §8, cl. 3 and amend XIV; Iowa Const. 
art. I, §9; §422.33 ( 1), The Code 1979. Section 422.33 (1), as applied to 
a farm corporation whose property is located entirely within Iowa and 
which carries on its business partly within and partly without Iowa, 
would produce an inherently arbitrary result and would attribute to 
Iowa income out of all appropriate proportion to business transacted in 
Iowa by subjecting such corporation to an unapportioned net income 
tax on its entire net income, in violation of the applicable constitutional 
due process and comme.rce clauses. (Miller and Griger to Hinkhouse and 
Schnekloth, State Representatives, 2-22-80) #80-2-7 

He1·bert C. Hinkhouse, Hugo Schnekloth, State Representatives: This 
will acknowledge receipt of your recent letter in which you requested an 
opinion of the Attorney General as follows: "We request an Attorney 
General opinion on the constitutionality of 422.33, subsection 1 of the 
Iowa Code, pertaining to agricultural corporations paying income tax 
on products sold out of the state of Iowa." 

The relevant provisions of ~422.33 ( 1), The Code 1979, imposing the 
Iowa income tax upon the net incomes of Iowa and foreign corporations, 
state: 

1. If the trade or business of the corporation is carried on entirely 
within the state, or if the trade or business consists of the operation of 
a farm and the property is located entirely within the state, the tax shall 
be imposed on the entire net income, but if such trade or business is 
carried on partly within and partly without the state, or if the trade or 
business consists of the operation of a farm and the property is located 
pal'fly within and pa1·tly without the state, the tax shall be imposed only 
on the portion of the net income reasonably attributable to the trade 
or business within the state, said net income attributable to the state 
to be determined as follows: 

* 

Where income is derived from the manufacture or sale of tangible 
personal property, the part thereof attributable to business within the 
state shall be in that proportion which the gross sales made within the 
state bear to the total gross sales. 

The gross sales of the corporation within the state shall be taken to be 
the gross sales from goods delivered or shipped to a purchaser within the 
state regardless of the f.o.b. point or other conditions of the sale, exclud
ing deliveries for transportation out of the state. (emphasis supplied). 

An examination of §422.33 ( 1), as above quoted, clearly discloses that 
non-farm corporations carrying on their entire business activities in 
Iowa are required to pay Iowa income tax upon their entire net incomes, 
hut those non-farm corporations carrying on their businesses of sale of 
tangible personal property partly within and partly without Iowa are 
required to attribute to Iowa a portion of their entire net income from 
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such sales by use of the Iowa single sales factor formula.' The constitu
tionality of the Iowa income tax apportionment scheme contained in the 
Iowa single sales factor formula has been upheld by the Iowa and United 

States Supreme .Courts. Moorman Mfg. Co. 1'. Bair, 254 N.W.2d 737 
(Iowa 1977), aff'd 437 U.S. 267, 98 S.Ct. 2340, 57 L.Ed.2d 197 ( 1978) .' 

Section 422.:l:l (I), as applicable to farm corporations, requires such 
l'orporatiom; to attribute to Iowa their entire net incomes as long as the 
property of such corpomtions "is located entirely within" Iowa. In the 
event that the property of farm corporations is located partly within and 
partly without Iowa, the farm corporations will attribute their net 
incomes from the sale of farm products by the same apportionment 
scheme utilized by non-farm corporations carrying on business partly 
within and partly without Iowa. 

In the situation you pose, the farm, corporations are presumably 
operating their farm entirely within Iowa and their properties are 
located entirely within Iowa. However, these corporations are making 
sales of their products outside of Iowa. For example, such corporations 
could be selling their products in Illinois through employee salespersons 
who are located there and who have authority to enter into sales agree
ments. Notwithstanding that such corporations may be engaged, there
fore, in business activities outside of the State of Iowa in selling their 
farm products, as long as their properties are located wholly within Iowa, 
§422.33 (1) requires them to pay Iowa income tax upon their entire net 
incomes. Under such circumstances, the imposition of an unapportioned 
net income tax upon the entire net incomes of such multistate unitary 
farm corpo~;ations would be in violation of due process as required by the 
United States Constitution (U.S. C:ONST. amend XIV) and the Iowa 
Constitution (Iowa Con st. art. I, ~!l) and in violation of the commerce 
clause (U.S. CON ST. art. I, ~8, el. :l) of the United States Constitution. 
A separate analysis of the two due pro<'ess dauses in the United States 
and Iowa Constitutions is unneecssary "under the g-eneral principle that 
similar eonstitutional g-uarantees arc usuall~· deenwd to he identical in 
seopt•, import and purpose." illo<ll 1111111, 254 N.W.2d at 745. 

ln Moor1111111, the United States SuprenH• (~ourt set forth the following 
limitations whieh due proeess places upon a state's ability to tax net in
come derived from interstate business in 4:n U.S. at 272-3: 

The Due Process Clause places two restrictions on a state's power to 
tax income generated by the activities of an interstate business. First, no 
tax may be imposed unless there is some minimal connection between 
those activities and the taxing state. National Bellas Hess, Inc. v. Depart
ment of Revenue, 386 U.S. 753, 756, 18 L.Ed.2d 505, 87 S.Ct. 138!l. This 
requirement was plainly satisfied here. Second, the income attributed to 
the state for tax purposes must be rationally related to 'values connected 
with the taxing state.' Norfolk & Western R. Co. v. State Tax Comm'n, 
390 U.S. 317, 325, 19 L.Ed. 1201, 88 S.Ct. 995. 

1 Provision is made in §422.33 (2), The Code 1979, for granting of an 
alternative method for division of a corporation's income earned from 
business or sources within and without Iowa. There is no need for this 
statute to be discussed in this opinion. 

' The provisions in §422.33 ( 1) pertaining to farm corporations were 
adopted in 1977 Session, 67th G.A., Ch. 122, ~1 (1977) and were not 
considered by the Courts in Moonm111. 
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The second restriction quoted above is also a requirement under the 
commerce clause. In Norfolk & Western R. Co. t'. State Tax Comm'n, 
:)90 U.S. 317, 88 S.Ct. 995, 19 L.Ed.2d 1201 (1968), the Supreme Court 
stated in 390 U.S. at 325 (footnote 5) : 

\\'e have said: 'The problem under the commerce dause is to determine 
what portion of an interstate organism may appropriately he attributed 
to each of the various states in which it functions. Nashville, C. & St. L. 
IL Co. v. 13rowning', :110 U.S. 3(i2, ;)(i[j [H.! L.Ed. 125<1, 1251i, GO S.Ct. !Hi8]. 
So far as due process is com·erncd llw onl~· question is whether the tax in 
practical operation has relation to opportunities, henefits, or protection 
l'"nfenecl o1· afforded by the taxing- statP. See Wisconsin v. J. C. Penney 
Co., :n1 U.S. 435, 444 [85 L.Ed. 2(i7, 270, (il S.Ct. 246, 130 A.L.R. 1229]. 
Tnose requirements ar·e satisfied if the tax is fail'iy apportioned to the 
commerce carried on within the state.' Ott v. Mississippi Valley Barge 
Line Co., 336 U.S. 169, 174, 93 L.Ed. 585, 589, 69 S.Ct. 432 (1940). 
Neither appellants nor appellees contend that these two analyses bear 
different implications insofar as our present case is concerned. 

Considerations underlying the use of formulary apportionment of net 
income of an interstate business were succinctly stated by the Iowa 
Supreme Court in Moorman in 254 N.W.2d at 744: 

When a corporation's trade or business is carried on partly within and 
partly without the state its tax base generally cannot satisfactorily be 
identified or segregated on a geographical basis. Due to the impractic
ability of so identifying or segregating the tax base of such a unitary 
business resort is made to apportionment formulae as a rough means of 
attributing a reasonable share of the tax base to the taxing state. These 
considerations are especially pertinent to the taxation of net income. 

While a state is given wide leeway in its choice of an attribution of 
income scheme to corporate business activities connected with the taxing 
state, such a scheme will not be upheld if it is inherently arbitrary or 
attributes to the taxing state income out of all appropriate proportion to 
business transacted in such state. Underwood Typewriter Co. v. Chamber
lain, 254 U.S. 113, 41 S.Ct. 45, 65 L.Ed. 165 (1920); Moorman, 437 U.S. 
at 274. If a farm corporation carries on its business partly within and 
partly without Iowa and all of its property is located entirely in Iowa, 
§422.33 ( 1) would attribute to Iowa the entire net income of such corpora
tion.' However, in such a situation, it cannot be maintained that all of 
the income producing activities of the farm corporation occurred wholly 
in Iowa. The principles established by the cases cited herein clearly 
require that a state income tax scheme make an honest effort to appor
tion the unitary multistate net income of farm corporations engaged in 
business partly within and partly without the taxing state of Iowa. 
As applied to such corporations, an unapportioned net income tax will 
not withstand scrutiny under the due process and commerce clauses. 

" If farm and non-farm corporations conducted all of their business 
operations in Iowa and shipped their goods outside of Iowa, the mere 
shipment of such goods to non-Iowa destinations would not render these 
corporations' businesses to be partly within and partly without Iowa so 
as to require apportionment of income by the Iowa sales formula. Under 
such circumstances, the corporations' entire net incomes would be de
rived from business carried on exclusively in Iowa. Georgia v. Coca-Cola 
Bottling Co., 214 Ga. 316, 104 S.E.2d 574 (1958). Therefore, this opinion 
assumes that the farm corporation would be engaged in business activi
ties outside of Iowa as well as within Iowa. 
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Therefore, §422.33 (1), as applied to a farm corporation whose property 
is located entirely within Iowa and which carries on its business partly 
within and partly without Iowa, would produce an inherently arbitrary 
result and would attribute to Iowa income out of all appropriate propor
tion to business transacted in Iowa by subjecting such corporation to an 
unapportioned net income tax on its entire net income, in violation of the 
applicable constitutional due process and commerce clauses. 

February 25, 1980 

CITIES AND TOWNS, HOME RULE, ZONING: Historic Zoning Ordi
nances. Art. III, §38A, Iowa Constitution; §§303.20-33, §364.1, !1§364.2 
(2) and .2(3), §364.3(3), §§414.1-3, and §414.21, The Code 1979. The 
zoning power granted to municipalities by Chs. 364 and 414 includes 
the power to zone for historic purposes. Such zoning ordinances would 
not be in conflict with local historic districts created under §§303.20-33. 
(Hamilton to Adrian Anderson, Director, Division of Historic Preserva
tion, 2-25-80) #80-2-8 

M1·. Adrian D. Anderson, Director, Division of Historic Preservation, 
Iowa State Historical Department: This letter is in response to your 
request that our office ·conduct a formal review of an earlier Attorney 
General's opinion dated November 19, 1976. That opinion, 1976 Op. Att'y. 
Gen. 844, held that: 

1. Sections 303.20-.33 of the Code 1979, establishing historical district 
authority, preempt similar action by a municipality. 

2. That a municipality may not use Chapter 414 zoning power to control 
the use of historic buildings. 

3. That aesthetic purposes alone cannot be the reason for a zoning 
ordinance. 

After a formal review of that opinion, the Attorney General concludes 
that the prior opinion should be withdrawn. What we now view as the 
correct analysis of the questions presented in the 1976 opinion request 
are set forth below. 

The basic concern in this controversy is the power of the government, 
state or local, to control the use and alteration of historically significant 
areas. The felt need to preserve those buildings and districts that have a 
sp-ecial historical significance is increasingly perceived to be substantial 
as society attempts to preserve the record of its cultural development. 
The Iowa legislature in 1976 undertook to address this felt need, at least 
in part, by the passage of H.F. 1498, now codified at §§303.20-.32, The 
Code 1979. 

This legislation provides a mechanism for the establishment of histori
eal preservation districts whereby ten percent of the eligible voters in 
an area of historical significance could petition the division of the Iowa 
State Historical Department. To create a district, a hearing and election 
are required, which, if successful, result in the formation of a commission 
which administers various controls over building activity within the 
district. However, apparently because of problems with the petition and 
referendum p'rocess and the lack of an existing coterminous taxing 
authority to fund the districts, the statute has never been used by an 
Iowa city. Legislative attempts to resolve this deadlock have not been 
completed to date. 

The 1976 opinion request from Senator Glenn posed the following 
question: 



592 

Is a city permitted by the Home Rule Amendment to the Iowa Constitu
tion and Section 364.1 to adopt as part of its zoning ordinance provisions 
providing for and regarding Historical Preservation Districts, landmark 
sites and landmarks; or has the General Assembly, by enactment of H.F. 
1498 (now §302.20-.33) preempted the area and thereby precluded the 
city in so doing? 

This question essentially poses two interrelated issues: 

I. Dol'S u,,. l'Xisll'IH'l' of llw llislorh·nl llislrid. Ad pn•empt tuunil'ipuli
til's from ncating- similar clistriets uncl1•r lol'lll orclinnrwes husecl oil the 
llomc J{ule Amendment and *3!i4.1'! 

2. Regardless of the resolution of the home rule question, do cities have 
the inherent power to zon·e to create historic districts under Chapters 
414 and 364. 

The answers to these questions are: 

1. The existence of Ch. 303.20-.33 may not preempt cities from passing 
local ordinances of a similar nature under Ch. 364 home rule powers 
because the two acts are not necessarily irreconcilable. Section 303.20-.33 
does not show a clear intention to preempt the field. 

2. However, even if the answer to the first question were yes, that 
l'ities are preempted und1•r Ch. :!ti-t, the zoning- power of Ch. 414 includes 
thl' powl'r to ~one to preservl' historil' clistrids. The ~oning- power, dele
g-ated to the l'ilies hy the Home ltulc anwndmcnt, and as limited hy Ch. 
414 is 11ot removed met·ely hy the. enat·tmcnt of *302.20-.33. 

The reasons for these answers are basically straightforward. First, 
the Municipal Home Rule Amendment is found at Art. III, §38A of the 
Iowa Constitution and Ch. 364. The far-reaching significance of the 
concept of home rule as it applies to local goverr.ment, both city and 
county, was given extensive treatment in a recent opinion of our office, 
dated April 6, 1979, Hagen to Danker d a/. conceming county home rule. 
Hecause the effect of the eounty home rule and municipal home rule 
provisions are roughly equivalent, the teachings of that opinion are 
applicable to the present situation. 

Section 3!i4.1 of the Code sets out the seope of city home rule power 
that: 

A city may ... exercise any power and perform any function it deems 
appropriate to protect and pres·erve the rights, privileges, and property 
of the city or its residents and to preserve and improve the peace, safety, 
health, welfare, comfort and convenience of its residents. 

These powers are subject to several limitations, the operative one in this 
situation being that a city may act only "if not inconsistent with the laws 
of the general ass·embly." §364.1. Section 364.2(3) states that "[A]n 
exercise of city power is not inconsistent with a state Jaw unless it is 
irreconcilable with the state Jaw". See Green v. City of Cascade, 23 N.W. 
2d 882, 890, (Iowa 1975). This provision is thus seen as essentially 
incorpo1·ating the equivalent of the doctrine of preemption. 

The 1979 county home rule opinion discussed the concept of preemption 
as it relates to county home rule powers. In that opinion, we said that 
preemption "is to say that in any given area the state, by broad and 
comprehensive legislation has intended to exclusively regulate the subject 
matter." Thus, unless existing legislation is so complete or pervasive as 
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to demonstrate the state's total dominance of a subject area, a city or 
county may still act. 

The home rule preemption question then is whether the existence of a 
state procedure for establishing Historic Districts, §§302.20-.33, prevents 
the enactment of local ordinances for the establishment of historic 
districts. 

Insofar as a city would consider adopting the historic district by 
referendum approach vis-a-vis historic preservation by zoning then Ch. 
303 would have some preemptory effect. The extent of the effect cannot 
be set forth in the abstract but would depend on the nature of the local 
ordinance. But, this does not complete the inquiry as to local authority 
to forward historic preservation. 

This is true because in our view Ch. 364 and Ch. 414 empower the 
cities to enact zoning ordinances designed to preserve and protect 
historically significant areas. The exercise of the zoning power by a city 
would not conflict with the existence of a historical district created under 
Ch. 303. If a local historic district has been created and a city also 
wished to zone for historic purposes, any conflict in the standards created 
by the two forms of regulations would be resolved by §414.21. This section 
essentially provides that whenever "any other statute or local ordinance 
or regulation" requires standards higher than those set by Ch. 414, that 
the higher standards apply and vice versa. Therefore §414.21 would 
prevent historic district regulations under §303.20-.33, and historic zon
ing regulations under Ch. 414 from ever being "inconsistent" or "irrecon
cilable". See also §364.3(3). 

Historic district laws and historic zoning regulations have basically 
different purposes. The former are a mechanism whereby individuals can 
attempt to place controls on themselves concerning the facades of the 
buildings, while the latter are powers granted to governmental units to 
exercise the police power in the public interest to control the use of 
property. Although both may use districts to enforce the controls they are 
basically different approaches. Given this difference it is functionally 
appropriate that both forms of control be available to a city wanting to 
preserve its historic areas. This difference in purpose is one reason why 
the existence of §§303.20-.33 does not preempt Chs. 414 and 364. 

The broad scope of power given the cities by Ch. 364 and municipal 
home rule, if in no way limited, would in effect give the cities full power 
to conduct their affairs. Section 364.2 (2) provides that "[T]he enumera
tion of a specific power of a city does not limit or restrict the general 
grant of home rule power confened by the Constitution. A city may 
exercise its general powers subject only to limitations expressly imposed 
by a state or city law." Obviously zoning and the preservation of historic
ally significant areas would be contained in the full set of general 
powers conveyed by Ch. 364. But as was noted earlier, muncipal home 
rule powers are limiteEI by, inter alia, the "inconsistent with the laws of 
the general assembly" provision. Because the legislature retained Ch. 
414 when it revised the chapters dealing with the powers of cities the 
zoning power of cities is limited in that it cannot be inconsistent with 
Ch. 414. See Vestal, Law Land Use and Zoning Law, §2.07(c) (1979). 
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Therefore, if cities had unlimited home rule, they would clearly be able 
to zone for historic reasons, but since the home rule zoning power is 
limited by Ch. 414, we can only say cities do not have such power if 
zoning for historic purposes is inconsistent with the provisions of Ch. 
414. To answer this question we must turn to an analysis of Ch. 414 
to see if it would bar historic zoning. 

Once the starting point for consideration of any zoning law in this 
state was the rule that since zoning is an exercise of the police power 
delegated to the municipality by the state, such power must be narrowly 
construed. Kol'dick Plumbing and Heating Co. v. Sarcone, 190 N.W.2d 
115 (1971), Andel'son v. City of Cedar Rapids, HiS N.W.2d 739 (1970). 
This rule, which is in a reality a restatement of the Dillon Rule, has been 
repeated as dicta in Iowa zoning cases as recently as 1977, see Peterson 
v. City of Decorah, 259 N.W.2d 553, 554 (1977 Iowa Ct. of App.). But, 
since the Dillon Rule was expressly overruled by the Municipal Home 
Rule Amendment, Art. III, §38A, we believe Iowa courts would not 
actually apply the analysis if now confronted squarely with the question. 
Instead, the analysis must simply be whether the exercise of the zoning 
power is inronsistent with the languag·e of Ch. 414. Because the operative 
lang-ua~e of §414.1, whirh states the purposes for which a city may zone 
is dearly identiral to the operative language of §364.1, which sets out the 
srope of the power of cities, Ch. 414 places little if any restriction on 
the zoning power of Ch. 364.' 

For the purposes of this opinion, however, we have closely analyzed 
the language of Ch. 414 to demonstrate that cities clearly have power 
to zone for historir purposes and that nothing in Ch. 414 bars this 
exercise of police power. 

Section 414.1 provides: 

... any city is hereby empowered to regulate and restrict the height, 
number of stories, and size of buildings and other structures, ... the 
density of population, and the location and use of buildings, structures, 
and land for trade, industry, residence, or other purposes. 

For any of the regulatory modes set forth in §414.1, §414.2 provides 
that the local legislative body inay divide the ci.ty into districts and within 
such districts may uniformly "regulate and restrict the erection, con
struction, reconstruction, alteration, repair, or use of buildings, struc
tures, or land". 

The purposes for the regulations that may be established under §414.2 
are set forth in §414.3. These purposes include, "to promote health and 
the general welfare;" and may include a reasonable consideration "as to 
the character of the area of the district and the peculiar suitability of 
such area for particular uses, and with a view to conserving the value of 
buildings and enrouraging the most appropriate use of land throughout 
surh city." 

' This opinion is limited to an analysis of the potential inconsistency of 
the grants of power under §364.1 and §414.1. This opinion should not be 
understood as suggesting that a city is unrestricted in using zoning 
authority for historic purposes. To the extent that Ch. 414 imposes 
substantive and procedural limitations on the exercise of the general 
zoning power, those limitations are applicable to zoning for historic 
purposes. 
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When these three sections are considered together, it becomes clear that 
a municipality has the power to establish historic zoning districts based 
upon the historic significance of the land, structures and buildings con
tained in those districts. To fit such actiou into the specific code lan
guage, the creation of the historic district would be "for the purpose of 
promoting . . . the general welfare of the community" based on a 
restriction of the use of the buildings, structures, and land. §414.1. Based 
on the historic purpose of the district, the city could "regulate and 
restrict the ·:!rection, construction, reconstruction, alteration, repair, or 
use of the buildings, structures or land" in a uniform manner. §414.2. 
This regulation would be to promote "the general welfare" and would be 
based on a reasonable consideration "as to the character of the area of 
the district and the peculiar suitability of such area for particular uses, 
and with a view towards conserving the value of the buildings. §414.3. 

This exercise in fitting the uormal justification of creating a historic 
zouing district iuto th·e specific language of Ch. 414 evidences the statu
tory authority for such action. Moreover, precedent from other jurisdic
tions clearly establishes that municipalities may zone for historic pur
poses. 

At thb point in the dev.>lopment of Americau jurisprudence, it would 
he difficult to hold that preserving historically significant values is not 
within the contemplated shelter of the police power. The basic justifica
tion for such an interpretation comes from a liberal reading of the 
"g-eneral welfare" clause found in the enabling statutes of most zoning 
laws. A recent United States Supreme Court case, Penn Central TranB
JWrlatiou Co. v. New Yo,·k, 438 U.S. 104, 98 S.Ct. 2646, 57 L.Ed.2d 631 
(1978), which upheld New York City's Landmark Preservation Law, 
is an important precedent due to the strong support that it provides for 
interpreting such regulations as within the public interest and not as 
a taking of private property. In Penn Central, the Court said: 

This Court has recognized, in a number of settings, that states and cities 
may enact land use restrictions or controls, to enhance the quality of life 
by preserving the character and desirable aesthetic features of a city. 
98 S.Ct. at 2662, citing City of New Orleans v. Dukes, 427 U.S. 297, 
96 S.Ct. 2513, 49 L.Ed. 511 (1976). 

Prior to the Penn Central decision concerning a landmark ordinance, the 
federal courts had faced challenges on the closely related matter of the 
validity of historic zoning. ordinances! One important case in the develop
ment of preservation law is the Fifth Circuit's decision in Maher v. City 
of New Orleans, 516 F.2d 1051, cert. denied, 426 U.S. 905, 96 S.Ct. 225, 
48 L.Ed.2d 830 (1976). In that case, the Court upheld the constitutional
ity of the New Orleans. municipal zoning ordinance regulating the 
preservation and maintenance of a historic district, the French Quarter. • 

' The main difference is that landmark laws are applicable to single 
pieces of property and may result in diminution in value while historic 
preservation laws apply to larger areas and are generally seen as 
enhancing the value of properties within the district. 

" See "Requiring Preservation and Maintenance of Historical District Is 
Within Zoning Power," 28 Mercer L.R. 591 (1977). 
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In Maher, the Court noted that "proper state purposes may encompass 
not only the goal of abating undesirable conditions but of fostering ends 
the community deems worthy." 516 F.2d at 1060. 

In addition to the strong support given historic preservation Jaws by 
the federal courts, the Congress has acknowledged our debt to the past 
in the National Historic Preservation Act of 1966: 

The Congress finds and declares 

(a) that the spirit and direction of the Nation are founded upon and 
reflected in its historic past; 

(b) that the historical and cultural foundation of the Nation should be 
preserved as a living part of our community life and development in 
order to give a sense of direction to the American people ... 16 U.S.C. 
§470 (1974). 

While the federal government has played a role in the development 
of historic preservation Jaw, the majority of that development has trans
pired at the state level, for it is local authorities that must act to pre
serve individual areas. The state authorities supporting historic preser
vation laws comprise a long list. See, e.g. South of Second Associates v. 
Georgetown, 580 P.2d 807 (Colo. 1978); Figarsky v. Historic District 
Commission of the City of Norwich, 171 Conn. 198, 368 A.2d 163 (1976); 
Rebman v. City of Springfield, 111 Ill. App.2d 430, 250 N.E.2d 128 
(1969); M & N Ente1·prises, Inc. v. City of Sp1·ingfield, 111 Ill. App.2d 
444, 250 N.E.2d 289 (1969); Trustees of Sailors of Snug Harbo1· v. Platt, 
29 A.D.2d 378, 288 N.Y.S.2d 314 (1968); City of Santa Fe v. Gamble
Skogmo, Inc., 73 N.M. 410, 389 P.2d 13 (1964); Opinion of the Justices 
to the Senate, 333 Mass. 773, 128 N.E.2d 557 (1955); Opinion of the 
Justices to the Senate, 333 Mass. 783, 128 N.E.2d 653 (1955); City of 
New Orleans v. Levy, 223 La. 14, 64 S.2d 798 (1953). 

In each of these cases state courts have upheld legislation designed 
to lll'e!let·ve hilltorit•tli arcu:~ us u legitinmte exen•i:~c of the poiice powet·. 

The Illinois APIJellate Court in lll'lmmu, Hll/11'11, after being directed to 
many of the above cases, noted: 

We see no useful purpose in discussing the details of these cases o1· 
distinguishing one from the other because of a muncipal ordinance under 
a constitutional provision authorizing city preservation of histot·ical 
areas, or state statutes contemplating the same t·esult. The common 
denominator to all of these cases and to this case ... is the fact that 
preservation of historical areas under reasonable limitations as to use 
is within the concert of public welfare and may be affected by the 
exercise of the usua police power attendant upon zoning. 

We find the Rebman case persuasive and conclude that the values pro
moted by historic zoning, be they economic, cultural, educational or aes
thetic,. more than justify its inclusion within the police power of the state 
delegated to the cities in Ch. '364 and 414. Thus, it is the opinion of the 
Attorney General that a city zoning ordinance designed to preserve 
historically significant areas would promote the "general welfare". 

This conclusion prevails even when the state has not expressly granted 
authority to zone for historic purposes. The Supreme Court of New 
Mexico in CitJI of Santa Fe v. Gamble Skogomo, Inc., 73 N.M. 410, 389 
P.2d 13 (1964), ruled that the state need not have given the city specific 
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authorization to zone for historic reasons. The Court noted that a city 
had no inherent right to exercise the polic·e power, that power being 
derived solely from the state. The Court then examined the general grant 
of zoning power, which was similar to §§414.1-.a, to see if it authorized 
preservation of a histot·ic area. The New Mexico Court determined that 
to he within the autho.rized purpose, the znniug ordinance must hear 
some reusonahle relationship to the "geueral wt•lfare". City of Sa11ftt 1/1', 
:11m· P.2d at l!i. While uoting tlw problems of defining a phrase which 
refle<·ts the constant and ever chauging rouditions of the ~ocial and 
economic structure, the New Mexico Court cited /11 fhr Opiniou of the 
Justices to the Senate, 333 Mass. 783, 128 N .E.2d 563, 566, an advisory 
opinion which upheld two early historic preservations acts. In that case 
the Massachusetts Supreme Court said, "We are of the opinion that in a 
general sense the proposed act would be an act for the promotion of the 
public welfare." The New MexiclJ Court concluded that "[S]ince the 
legislature can preserve such historical areas by direct legislation as a 
measure for the general welfare, it follows that municipal ordinances 
protecting such areas are authorized under enabling legislation granting 
power to zone for the public welfare." 389 P.2d at 17. 

The logic in City of Santa Fe is persuasive and applicable to the 
situation at hand. Based on the strong public purpose served by the use 
of the zoning power to preserve historically significant areas, the service 
to the "general welfare," and the broad mandate of municipal home rule 
we conclude that the Iowa Courts would uphold the use of Ch. 364 and 
414 to enact historical zonin~: laws and would hold that it is not necessary 
for the state to enact sppcific enabling language for the cities to enact 
such regulations. 

February 26, 1980 

MUNICIPALITIES; HOME RULE; PLATS: Art. III, §38A, Constitution 
of Iowa, §§364.2, 364.3, and Chapter 409, Code of Iowa 1979. A muni
cipal ordinance requiring platting of land within its jurisdiction upon 
being subdivided into two or more parts is not thereby constitutionally 
inconsistent with statute requiring such platting upon division into 
three or more parts. (Peterson to Welsh, State Representative, 2-26-80) 
#80-2-9(L) 

February 27, 1980 

ELECTIONS; MUNICIPALITIES. Chapter 376; 376.4, 376.6(1), 376.8(2), 
376.9, 376.11, The Code 1979. A city which by ordinance chooses the 
runoff method of elections is required to hold a runoff election only 
for those positions unable to be filled in the regular election because a 
sufficient number of candidates failed to receive a majority vote. Re
gardless of the number of candidates nominated by petition or write-in 
vote vying for a position to be filled, it is the failure of any one 
candidate to receive a majority of votes cast which determines whether 
a runoff election is held. (Hyde to Synhorst, Secretary of State, 2-27-
80) #80-2-10 

Honomble Melvin D. Synhorst, Secretary of State: We have received 
your request for an opinion from this office concerning the significance 
of write-in votes in a city runoff election under ch. 376, The Code 1979. 
Specifically, you have inquired: 

There has been a great deal of uncertainty at every city election when 
the runoff method has been chosen by the council [pursuant to §376.9, 
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The Code 1979] and when petitions have not been filed for more than 
twice the number of positions to be filled, but write in votes have been 
cast at the regular city election for enough additional persons to increase 
the number of persons being voted upon at the regular city election to 
more than twice the number of positions to be filled. When this happens, 
must the runoff formula ... be used? 

Chapter 376, The Code 1979, which regulates city elections, provides 
for a primary to be held for offices for which the number of individuals 
for whom valid nominating petitions are filed is more than twice the 
number of positions to be filled, except, "[t] he council may by ordinance 
t·hoose to have a runoff election, as provided in section 376.9 in lieu of a 
primary election." Section 376.6 (1), The Code 1979. A primary election 
narrows the field of candidates prior to the general election. When a city 
has by ordinance chosen the runoff method, the provisions contained in 
ch. 376 concerning conduct of a primary election have no application. 
Rather, the runoff election mechanism, as set forth in §376.9, The Code 
1979, results in the general election serving as a "primary", narrowing 
the field of candidates. 

A runoff election is not always required. Section 376.9, The Code 1979, 
provides in part: 

A runoff election may be held only for positions unfilled because of 
failure of a sufficient number of candidates· to receive a majority vote 
in the regular city election .... Candidates who do not receive a majority 
of the votes cast for an office, but who receive the highest number of 
votes cast for that office in the regular city election, to the extent of 
twice the number of unfilled positions, are candidates in the runoff 
election. . . . Candidates in the runoff election who receive the highest 
number of votes cast for each office on the ballot are elected to the extent 
necessary to fill the positions open. 

An eligible elector may become a "candidate" for a city elective office 
in one of two ways: by filing a valid nomination petition with the city 
clerk prior to the election, pursuant to §376.4, The Code 1979, or by 
executing and filing an affidavit in substantially the form required by 
§45.3, The Code 1979, after being nominated by a write-in vote ... in a 
regular city election in a city where the council has chosen a runoff 
l'let·tion in lieu of a primary." Sel'lion :l71i.ll, The Code 1!17!l.' In u 
nmyoral mntest held in a eit.y whieh has seleeled the runoff method, the 
"t·andidate" ren•iving- tlw hig-hest numht•r of voles, which total a mujority 
of the votes east, would he deelared the winner. St•t• ~:J71U!, The Code 
Hl7!l. It would be immate1·ial how that eandidate's name was plaeerl on 
the ballot, i.e., by nomination or by writt>-in vote, or how many candidates 
received vote~ in the election. As long as one nominated or write-in 
eandidate received the highest vote total, and that total was greater 
than half of the votes cast, the position would be filled, and no runoff 
eiection would be authorized. See 1976 Op. Atty. Gen. 322, 323. 

I 

' If a person nominated by write-in vote fails to file the 1·equired affi
davit by 5:00 p.m. of the day after the canvass of the election, he or she 
is not a "candidate" and those write-in votes cast are disregarded in 
determining whether a runoff election is required. Section 376.11, The 
Code 1979. 
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If no one candidate in that mayoral race receives a majority of the 
votes cast for the office, however, a runoff election may be held. Again, 
it would be immaterial how any candidate's name was placed on the 
ballot, or how many candidates received votes. It is the failure of any 
one candidate to receive a majority of votes cast for a position that 
triggers a runoff election for that position. Section 876.8 (2), The Code 
1!!79. The runoff election would be he"ld only for those positions where a 
sufficient number of candidates failed to receive a majority vote. Section 
:{76.9, Th-2 Code 1979. Thus, in a mayoral contest where no one candidate 
received a majority of votes cast, the two candidates, nominated by 
petition or write-in vote, who received the highest numLer of votes in the 
regular election, are selected as the candidates in the runoff election. 
Section 37ti.9, The Code 197U. The candidate who received thl' highest 
number of votes in the runoff ele!'tion i~ elected, whether m· not the 
total is a majority of votPs !'a st. Se!'tion :l71i.!l, Tlw ( 'odt• I !l7!1. 

In the example you set forth in your rt•quest, fivl' pt•rson~ fil(• valid 
notninatillJ.:' pditiuns to run fur fivl' at-largt• positions on a t·ily !'Olllll'il 
in a t·ity whil'h has ehuse11 liH• runol'l' elt•t·lion nlt'lhod. At the I'I'J.:'ttlur •·ity 
eled ion, wrilt•-in volt's wt•re l'ast fur six additional P<·rsons, although 
sonte reeeived as few as I or ~ voles eal'lt. Only fin• positions t'llll hi' 
filled. and the fivl' !'andidates who ren~ive the highest numl)('r of votes, 
each total a majority as set forth in ~:~7ti.8 ( 2), The Code I !17!1, are 
elected. If fewer than five persons nominated by petition or by write-in 
vote, receive a majority, then a runoff election would he held to fill only 
the positions unfilled. For example, if the three candidates receiving the 
highest individual total votes also each receive a majority of votes cast, 
they are elected. The remaining two positions must be filled through the 
runoff election method. The four candidates nominated by petition or by 
write-in vote receiving the next highest total of votes (each total less, 
however, than a majority of votes cast) would be the candidates in the 
runoff election. See 197ti Op. Atty. Gen. 822. Those two candidates 
t·eceiving the highe~t number of votes in the runoff election wou!tl be 
deelared elected.' 

In eunclusion, a city which by ordinanee ehuoses the runoff method 
of clet"tions pursuant to ~37G.9, The Code 1 H7!J, is required to hold runoff 
elections only for those positions unabll' to be filled in the regular 
election because a sufficient numhPr of !'andidates failed to receive a 
majority vote in the eleetion. Reg·ardless of the numlJer of candidates 
tHHHinated by petition or writt•-in vote vying for a position to lw filled, 
it is the failure of any one eandidate to ren•ive a majority of votes cast 
whieh determines the 1weessity for a runoff elel'tion for that position. 

'See 1976 Op. Atty. Gen. 320, 322, interpreting §49.3 ( 4) and §376.9, The 
Code 1979, to require provision for write-in votes on the ballot in a 
runoff election. 
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February 27, 1980 

FINANCIAL INSTITUTIONS: Savings and Loan Association; Conflict 
of interest of officer, director or employee. §534.8(1), The Code 1979. 
The restriction on interested transactions by an officer, director or 
employee of a savings and loan association does not prohibit the 
collection or receipt of fees, commissions or profit from the sale of 
property, goods or services, merely because the purchase price was 
borrowed from or guaranteed by the savings and loan association; 
~534.8(1 ), The Code 1979, requires a causal connection between any 
specific action sought to be taken and the pecuniary benefit received. 
(Hyde to Pringle, Savings and Loan Supervisor. State Auditor's Offirt•, 
~-27-80) #80-2-11 (L) 

February 27, 1980 

COUNTIES; REAL PROPERTY - Subdivision Platting. §§409.1, 409.9, 
409.12, 409.14, 409.16, 441.65, 306.21, 335.2, 592.3, The Code 1979. A 
proprietor of a rural tract of land of 40 acres or less need not file a 
plat under Chapter 409 until such time as the proprietor subdivides 
the tract into three or more parts. The county recorder can accept a 
deed for a subdivided tract even if the proprietor has failed to file a 
plat as required by Chapter 409, but the recorder should not accept a 
subdivision plat unless it meets all the requirements of Chapter 409. 
If a rural subdivider fails to record a plat as required by Chapter 409, 
the auditor may order a plat made under §441.65. (Ovrom to Neighbor, 
Jasper County Attorney, 2-27-80) #80-2-12 

Mr. Chal"les C. Neighbor, Jasper County Attorney: You have asked our 
opinion concerning the subdivision platting requirements of Chapter 409, 
The Code 1979, as they relate to rural subdividers. Specifically, you 
inquire about the situation where a rural landowner subdivides into 
three or more parts without complying with the platting requirements 
of chapter 409. You asked the following questions: 

1. Does the phrase "who shall subdivide into three or more parts" in 
§409.1 relate only to the preceding category of landowners (those within 
a city or within two miles of a city subject to the provisions of §409.14), 
or does it relate to all categories of landowners listed in the statute? 

2. If the proprietor of a rural tract of 40 acres or less subdivides into 
three or more parts without complying with the platting requirements of 
chapter 409, can the county recorder legally accept a deed to one of the 
subdivided parts? 

3. If the proprietor of a rural tract of 40 acres or less subdivides into 
three or more parts and makes a surveyor's plat in accordance with 
chapter 409, must the plat be accompanied by the other documents 
required in chapter 409 before the county recorder can legally accept the 
plat? 

4. What is the legal effect of deeds and plats which have been recorded 
and filed in violation of chapter 409? 

Section 409.1 establishes three categories of proprietors of land: ( 1) 
proprietors of any tract or parcel of land of 40 acres or less; (2) pro
prietors of more than 40 acres if divided into parcels any of which is less 
than 40 acres; and ( 3) proprietors of any tract or parcel of land of any 
size located within a city or within two miles of a city subject to the 
provisions of §409.14 (those over 25,000 population, or smaller cities 
which adopt chapter 409 by ordinance). When a landowner in any of the 
three categories subdivides into three or more parts, the landowner is 
required to record a plat and certain accompanying documents with the 
county recorder, and to file a copy of the plat only with the county 
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auditor and with the county assessor. Section 409.12, The Code 1979 
(duty to record); §409.9, The Code 1979 (sets forth documents which 
must accompany a subdivision plat). Prior to 1976 these subdivision 
platting requirements applied only to city and suburban lots. Chapter 
409 was amended in 1976 to require recording plats of subdivisions of 
tracts of 40 acres or less or of more than 40 acres if divided into parcels 
any of which is less than 40 acres. 1976 Session, 66th G.A., Chapter 
1190, §1. Unfortunately, many of the sanctions and remedies for failure 
to comply with the chapter still apply only to city subdivisions, so the 
chapter leaves several questions unanswered with respect to rural sub
divisions. 

Your first question asks if the phrase "who shall subdivide into three 
or lllot·t• part~" in >\t-etion .tO!U applit-,.; only to suhdivi,.;ions of land under 
~40!1.14 (eities over ~5,000 population or smaller eities which adopt 
chaplet· 409 by ordinance), or to all subdivisions within a county. Section 
-109.1 states: 

S11bdivisions or additions. Every proprietor of any tract or parcel of land 
of forty acres or less or of more than forty acres if divided into parcels 
any of which are Jess than forty acres and every proprietor of any tract 
or parcel of land of any size located within a city or within two miles of a 
city subject to the provisions of section 409.14, who shall subdivide the 
same into three or more parts, shall cause a registered land surveyor's 
plat of such subdivision, with references to known or permanent monu
ments, to be made by a registered land surveyor ... (emphasis added). 

It is our opinion that the phrase "who shall subdivide into three or more 
parts" applies to all three categories of landowners listed in the statute. 
The subsequent phrase indicates that this is the correct interpretation. 
It requires a plat for "such subdivisions," which clearly relates back to 
the language regarding subdivision into three or more parts. Under 
§409.1 a single 40-acre tract is not a· subdivision until it is divided into 
three or more parts, and it is at the time of such division that a plat is 
required. 

Your remaining questions deal with the first two categ-ories of land
ownPrs ·ownt-rs of tral'ls of 40 a<'rt-s or )e,.;s and ownt-r,.; of mort- than 40 
acrt•s if dividPd into parn•ls, any of which is lt•ss than 40 IH'l'CS- ·when 
that land is not sul.jt-cl to platlin~· and zonin~.: !'ontrols of t•itic,.; and 
towns. llcn•inafl!•r sud1 propt·ictot·s will ht• n•fpncd to as "rural Jand
ownl'rs" or "rural subdividers". Chapter 40!1 has special requirements 
for urban subdividers which do not concern us here. Sec §409.4, The 
Code 1979 (requires plats in cities to be divided into blocks); and §409.7, 
The Code 1979 (requires plats in cities to be certified by the town coun
cil). 

The second qu·estion asks if a county recorder can legally accept a deed 
to one of the subdivided parts from a rural tract of 40 acres or Jess if 
the original landowner has not filed a plat of the area as required by 
~.t0!J.12. It is our opinion that the recorder can accept such a deed 
without violating chapter 409. 

The plat-recording mandates established in chapter 409 are directed 
to the pl'Oprietor of the subdivided land, not to the recorder. Section 
-!09.1, Sllj)l'll, states that "Every proprietor'' <.,f subdivided land shall 
~:a use a plat to be made. Section 409.12 states: 
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U··conl-filiny. The sig-ned and acknowledged plat (and accompanying 
documents) ... shall be entered of record in the proper record books 
in the office of the 1·ounty recordel". Wht•n so t•ntered, the plat only 
shall be entered of record in the offil'!'s of tlw county auditor and assessor 
and shall l~t• of no validity until so filt•d, in tlws!' offit'!'S ... 

These sections phu·e the duty to reronl and filt• a plat and accompanying 
documents on the rural subdivider. They do not impose a duty on the 
county recorder to see that such plats are filed. 

Section 335.2, The Code 1979, sets forth the general duties of the 
county recorder. That section states that "The county recorder shall keep 
his office at the county seat, and shall record, and as speedily as possible, 
all instruments in writing which may be delivered to him for record, in 
the manner directed by law ... " The Supreme Court, interpreting the 
predecessor to §335.2, stated that the county recorder is a ministerial 
officer who cannot arbitrarily refuse to record an instrument which is in 
proper form and eligible to record under the recording acts. Wayrauch 
!'.Johnson, 201 Iowa 1197, 1201, 208 N.W.2d 706 (1926) (Court ordered 
a county recorder to record a chattel mortgage which was in proper 
form but which the county recorder thought was an improper chattel 
mortgage.) Thus, it appears that if a deed is in proper form, the county 
recorder should accept and record it even if the conveying rural land
owner has not filed a surveyor's plat. Accord, Op. Att'y Gen. #77-12-16. 

Your third question asks whether a county recorder can legally accept 
the plat of a rural subdivision if the plat does not comply with the other 
provisions of chapter 409. It is our opinion that under chapter 409, a 
county recorder cannot accept a subdivision plat unless it is accompanied 
by the documents required by that chapter. 

Section 409.9 states: 

Every plat shall be accompanied by a complete abstract of title and an 
opinion from an attorney at law showing that the fee title is in the 
proprietor . . ., and a certified statement from the treasurer of the 
county in which the land lies that it is free from taxes, and from the 
clerk of the district court that it is free from all judgments, ... , and 
from the recorder of the county that it is free from encumbrance ... . 

The language of the section is clear: every plat is to be accompanied by 
an abstract, an attorney's opinion, and certificates from the treasurer, 
clerk and recorder. It is the county recorder's duty to record all instru
ments delivered to him or her in the manner directed by law. Section 
335.2, The Code 1979, supra. The law requires that every plat be accom
panied by the documents set forth above. If the documents are not 
present, the instrument is not in the form directed by law and should not 
be accepted by the recorder. However, Chapter 409 provides no sanction 
against a county recorder who accepts a subdivision plat which is un
accompanied by the necessary documents. 

It should be noted that all rural subdivision plats must be approved 
by the county board of supervisors and the county engineer before the 
subdivision is laid out and platted. §306.21, The Code 1979. County 
recorders who accept city subdivision plats which are not approved by the 
city council commit a simple misdemeanor. §409.14, The Code 1979. 
However, since Chapter 409 contains no similar provision concerning 
recording unapproved rural subdivision plats, it is our opinion that the 
legislature did not intend to make acceptance of an unapproved rural plat 
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a misdemeanor. First of all, in determining legislative intent one must go 
by what the legislature said, rather than what it might have said. In the 
Interest of Clay, 246 N.W.2d 263, 265 (Iowa 1976). Also, the expression 
of one thing in a statute implies the exclusion of others. In re Wilson's 
Estate, 202 N.W.2d 41, 44 (Iowa 1972); 2A Sutherland, Statutory Con
struction, §47.23-25 (1973). Furthermore, penal statutes are strictly 
construed, and will not be interpreted to include charges outside the fair 
scope of the language used. State v. Davis, 271 N.W.2d 693, 695 (Iowa 
1978). The misdemeanor provision in §409.14 is directed only to recording 
unapproved city subdivision plats and not to recording rural plats. When 
the statute was amended in 1976 to require recording of plats of rural 
subdivisions the legislature did not amend the misdemeanor provision 
to include unapproved rural plats. This evidences a legislative intent not 
to make recording an unapproved rural subdivision plat a misdemeanor. 

Your last question asks what the effect is if a rural subdivider has 
conveyed away pieces of land without recording the surveyor's plat, or 
has recorded only a surveyor's plat and not the accompanying documents 
which are required by §409.9. We will first examine the situation where 
the landowner has subdivided and has not filed a plat. 

Section 409.45 provides that persons who sell land in cities or towns 
without filing a plat as required in chapter 409 shall forfeit $50.00 for 
each lot sold. There is no similar sanction for rural landowners who sell 
land without a plat.' So lht• l!'g-islaltm·. i>y itwluding .. it.y :<tdtdividers and 
!'XdudiuJ.(' rul'lll oues itt ~·IO!U!i, appart•ttlly iull'ttded not to subject rural 
landowners to the $!10.00 penalty if they subdivide without filing a plat. 

However, the county auditor may order tht• landowners to file a plat 
when a person has subdivided land without filing a plat as required by 
chapter 409, and if the landowner~ fail to do so the auditor may order a 
plat to he made tn aecordance with the provision,-. of chapter !09. §441.65, 
The Code 1979. Section •141.115 states: 

[W]henever the proprietor of any ><tdodivisinn of laud ha~ sold or con
veyed any part thereof, or invested the puhli<· with any rights therein, 
and has failed to file for record a plat as pro\ ided in chapter 40!l, the 
eounty auditor by certified mail shall notify all the owners and demand 
compliance. If the owners fail to execute and file tht- plat within 60 days 
after issuance of such notice to pxe<·ut'' Rttd file .<aid plat. for record, 
the auditor shall cau~e a plat to he mRdf' RS the auditnr deems appro
priate in accordance with the provision~ of chapter 409 .... 

The auditor then certifies that the plat has !Jt,en executed by the auditor 
because the owner~ have failed to do so, and files it in the offices of the 
assessor, recorder and auditor. S~ection 44UHi, The Code 1979. Such plats 
are for assessment and taxation purpo~es only. Section 4-11.71, The Code 
1979. 

We will next examine the legal effed oi' plats wbich have been 
recorded without the abstract, attorney opini<•n and certifieates of the 
treasurer, clerk and recorder. .-\, ~taled above, th~ n·eorder should not 

' A consume!- protection statute prohibits proprietors ft·om advertising 
or offering subdivision lots for sale which do not conform to the sub
division plats filed under §306.21 and chapter 409. ~714.16 (2) (d), The 
Code 1979. 
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accept a subdivision plat which is unac,·ompan!ed by these documents. 
However, your question a~sume~ that an improper filing of a plat has 
been made and asks the legal effect of such a filing. 

Initially, it is problematical wht•ther the auditor can order an abstract, 
attorney's opinion and certificate~ from county officers to he made when 
he or she orders a plat under ~44l.fifi. Section 44 l.fifi says that when the 
proprietor of a subdivision has failed to fik for record a plat "as pro
vided in d1apter 40!1," the auditor nmy ha\'l• one made "in acl'onlance 
with the provisions of !'hapler 41l!l." ,\,; slalt•d ahovt•, !'huptt•r .JO!! requires 
that all plats ht• at·t·ompanied by lht• ahst·rad, attorn(•y's opinion aJHI 
t·ounty offieers' !'ertifi!'ates. ~40!1.!!, The ( 'odt· I !!7!1. Construing §*441.()5 
and 409.9 together, one eould interpn>t ~441.\ifi as requiring the audito1· 
to have a plat and all accompanying doeumt•nt~ made. 

However, in om· opinion §44l.ti5 contemplates only that the auditor 
can order a plat to be made, and does not authorize the auditor to obtain 
an abstract, attorney's opinion and certificates from the treasurer, clerk 
and recorder. The section mentions only the plat, and nut the other docu
ments. Section 44Ui7 authorizes the county b.)ard of supervisors to pay 
for the plat, survey and record, but does not authorize payment for an 
abstract and attorney's opinion. Finally, §441.71 ~late~ that an auditor's 
plat is for taxation and assessment purposes only. Taxation and assess
ment can be accomplished by reference to the subdivision lots as set forth 
in the plat without any reference to the abstract, attorney's opinion and 
county officers' certificates. Therefore we conclude that §441.(}5 author
izes the auditor to have a plat made and recorded when the proprietor 
or the owners of the subdivided part:.: have failed to do so, but does not 
Huthorize the auditor to order thP other dol'umenb which would be 
required if the proprietor had eomplied with chapter 409. Accord, Op. 
Atty. Gtn. #77-8-3. 

Chapter 409 does provide in several eases that plata are invalid. See 
§§409.12 (plat which is not filed with eounty auditor and asseaaor ia 
invalid) and 409.16 (city plat filed without city council approval ia void). 
However, it does not provide that subdivision plata filed without the 
abstract, attorney's opinion or county officera' certificates are VGid or 
invalid, so the legislature apparently did not intend that such plata are 
void. However, we do think that since §409.9 requires every plat to be 
accompanied by certain documents, a plat which is filed without them 
is voidable. That is, if such a plat is challenged it could be voided for 
failure to comply with §409.9. 

A subdivision plat in a city or town, which is unaccompanied by an 
abstract, attorney's opinion or county officers' certificates, was filed 
prior to 1950, and has been on record over 20 years, and has not been 
vacated, such plat is considered to be in proper form. §592.3, The Code 
1979. We find no similar legalizing provisions for rural subdivision plata. 
So it is our opinion· that the legislature did not intend that rural 
subdivision plats filed prior to 1950 be legalized as are city subdivision 
plata. 

The Supreme Court has held that a conveyance made by reference 
to a recorded plat is not affected by the validity or invalidity of the 
plat. Pearson v. Cit11 of Guttenberg, 245 N.W.2d 519, 526 (Iowa 1976). 
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Chapter 409 does not state whether rural subdivision plats filed without 
an abstract, attorney's opinion and county officers' certificates are void, 
although in our opinion they are not. However, even if the plat were 
invalidated, deeds which describe property by reference to such a plat 
would not be affected. 

As stated earlier, prior to 1976 the subdivision platting requirements of 
chapter 409 applied only to city and suburban lots. This opinion points 
out various provisions of chapter 409 which still apply only to city 
subdivision plats and not to rural ones. As presently written, chapter 
409 requires rural subdividers to file plats, but provides no specific sanc
tions if they fail to do so. Nor does it set forth the recorder's duties with 
respect to improper runl subdivision plats which are offered for record
ing, or the legal effect of such plats when they have been recorded. Due 
to these deficiencies and others, chapter 409's subdivision platting re
quirements are often ignored. Marshall's Iowa Title Opinions & Stand
ards, §14.1 (J). Chapter 409 would be much improved if it were amended 
to fill the gaps whieh exist with regard to rural subdivision platting. 
Until that happens, the county might wish to exercise its power under 
the County Home Rule Amendment to clarify the county recorder's duties 
with respect to rural subdivision plats. A discussion of county home rule 
is beyond the scope of this opinion, but I am enclosing copies of Opinion 
No. 79-4-7 (dealing with county home rule) and No. 80-2-9 (dealing 
with municipal home rule and Chapter 409). 

February 27, 1980 

PHYSICIANS AND SURGEONS; STATE OFFICERS AND DEPART
MENTS: Advanced emergency medical technicians or paramedics. 
§§147A.1(1), 147A.1(4), 147A.1(5), 147A.5(1), 147A.8(1), 147A.8(2), 
The Code 1979. 1978 Session, 68th G.A., Ch. 1074. An advanced emer
gency medical technician or paramedic may administer parenteral 
medications inside a hospital under the direct supervision of a physician 
or other specifically designated individual. Other activities within the 
scope of advanced emergency medical care may be performed in a 
hospital emergency department but only until care is provided by a 
physician or authorized hospital personnel. (Haskins to Saf, Executive 
Director, State Board of Medical Examiners, 2-27-80 #80-2-13(L) 

February 27, 1980 

SCHOOLS: ACCUMULATION OF SICK LEAVE. §279.40, The Code 
1979. A school district may impose a· limitation on the accumulation 
of unused sick leave, but the limit may not be less than 90 days. School 
districts may contract to pay for unused sick leave, but this payment 
is not required by statute. (Norby to Anderson, State Representative, 
2-27-80) #80-2-14 (L) 

:\lan·h :l, l!ll'iO 

('0:"/STI'ITTIOl'dL L.\ W: Jl'\'E~ILE Jl'STICE: I'IWHATIO:"/ OFFI
CEHS. Iowa C'onst. Art. III, ~1. Chapter ~:n, ~~~:H.8, ~:ll.lO, Chapter 
~a~. ~~~:!2.1. ~:!2.~(~4), ~~~.I!Hd). ~:l~.~s. ~:!2.44(~). 23~.45(4). ~:!~.47, 
~32.4S, ~:3~.5~. ~:!2.54, the Code 1!!7!1. Juvt•nile probation officers al'l' 
officers or employees of the District Court. The functions of juvenile 
probation officers cannot bL• neatly classified as either executive or 
judicial functions. PerformancP of the functions of juvenile probation 
officers by officers or employees of the district court does not violate 
the doctrine of separation of powers of article III, ~ 1 of the Iowa 
Constitution. Appointment and supervision of juvenile probation offi
cers by the Iowa judiciary is an administrative function. Supervision 
of juvenile probation officers by the Iowa judiciary does not violate 
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article III, ~I of the Iowa Constitution since this function is closely 
related to the statutory function of the juvenile court. (Redmond and 
Rush, State Senators. :{-3-80) #80-3-I 

The Ifulloutblc Jan"'" Hcrlntolld a11d Robed R11sh, State Senators: 
In November. l!li8, you requc~ted a<h·ice concerning the constitutional 
1·alidit~· of ~:!:ll.~. The Code lfl7\l, which gives the district courts appoint
iYe and certain ,;upen·i~oty pmn•r on·r juveniiP probation officers. Your 
request ask,; thL• following· question,;. 

l. b tlw office of jun•nile probation offit·Pr nt•ated hy Sections 2:!1.8 
d seq. of tlw Iowa Codt• (I \Iii) that ,,f an entployt•e or offit:t•r of the 
Iowa Di,;triet ('ourt'! 

·> .\rt• thl' funl'tions of tht• juH·nilt• probation offit·er:-; outlined in Sec-
tion :!:~1. Ill of the Iowa ( 'odl' t'Xt'l'utin· or judicial in charactl'r'! 

:L If tht• ju1·eniiP probation offit•t•r,; an• t•mplo~·ees or offit·l'rs of the 
.Judicial Branch and tlwir functions and duties found to he ·exeeutive 
in nature. doe,; the ,;tatutor~· ,;c!H·nte neating the position and outlining· 
the duties constitute a Yiolation of tlw separation of powers doctrine 
found in Article Ill. Section l. of the Iowa Con,;titution hy delegating 
executive function,; to the .Judicial Branch'? 

Turning- ftom the funetion,; of the juYenile probation offieers to the 
duties of juwnile judges: 

4. Doe,; the supenism·~· relationship. including the power to appoint 
of the Iowa .Judieiar~· ,,,·er juYenile probation officers. all as set forth 
in Section :!31.~ of the In11a CodP. constitute an administrati1·e function? 

;). If in fact the jun•nile judge-jUI"t•nile probation officer relationship 
con~titute~ an adminbtratin~ or non-judicial function. i" it so unrelaterl 
to the pn>pPI' judicial funl'tion a,; to eon"titute l"iolation of :\rtil·le III, 
Section 1 nf the lo\\"a Con,;titution h~· t•xtending· the dutil's of a judge to 
includl' non-judieial. and in thi~ ,·asp Executi1·e Braneh. responsibilities? 

After analyzing· tlw opininn n•qut•st. it dot•s appear that the jul"enile 
prohati0n offin•t· is an offit'l'l' <>r emplo~·t•e nf the district court. Howel"er, 
it is intpo~sihlt• to llt'atl~· eatl'goriZl' tlw probation offieers' responsibilities 
as eXPL'Utin• or judicial. Taking· into aceount the mandate of the court to 
protPct the he~t interPsh of the ehild and the public, the probation 
officer's ~tatns a,; an offi<·Pr or an employee of the district court does not 
1·iolate article Ill. ~I of the Iowa Constitution. 

With respeet to the superl"isPry rPlationship of district judges and 
juvenile probation officers, it does appear that this is not a judicial 
function. Howe1·er. this function does not Yiolate separation of powers 
sinee the jm·enile probation offieet· fulfills functions closely related to 
the duties of the di,;triet court judge". 

I. THE JUVENILE PROBATION OFFICER IS AN OFFICER OR 
EMPLOYEE OF THE DISTRICT COURT. 

Analysis of the statutory authority for juvenile probation officers 
clearly demonstrates that juvenile probation officers are officers or at 
least employees of the district court. Section 231.8, The Code 1979, 
provides: 

Probation Officers-salaries. The judge designated as judge of the 
juvenile court in any county, or where there is more than one judge 
designated such judges acting jointly, may appoint such probation offi-
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cers as may be necessary to carry out the work of the court. In counties 
where more than one officer is appointed one of such officers shall be 
designated as chief probation officer. The salaries of such officers shall 
be fixed by a probation officer committee of three judicial officers of the 
judicial district appointed by the chief judge of the district. One member 
of the committee shall be a district judge, district associate judge or 
magistrate regularly assigned to preside over the juvenile court within 
a county in that district. 

Probation officers may be appointed to serve two or more counties. 
The salaries of such officers and their deputies, if any, shall be fixed by 
the probation officer committee of district court judges appointed by the 
chief judge or the judicial district and such salaries and the expenses 
of the probation offices shall be prorated among the counties served 
in such proportion as may be determined by the committee of district 
court judges appointed by the chief judge of the judicial district who 
shall in making such determination, consider the volume of work in the 
several counties. 

All probation officers so appointed shall serve at the pleasure of the 
probation officer committee appointed by the chief judge of the judicial 
district and shall be selected and appointed in accordance with such 
rules, standards, and qualifications as shall be established by the supreme 
court pursuant to section 684.21. The provision of this section shall not 
affect in any way the appointment or term of office of any probation 
officer presently serving in any county or counties. 

Such secretarial, clerical and other help as may be needed in the 
administration of any probation office may be appointed by the judge 
or judges of the juvenile court who may fix their salaries, subject to the 
approval of the board of supervisors. 

The probation officer is appointed by the district judge designated 
as juvenile court judge. Salary is fixed by a committee of judicial 
officers apointed by the chief judge of the district court. The probation 
officer serves at the will of the same judicially appointed committee. 
Secretarial help is provided at the direction of the juvenile court judges. 
In view of these considerations, the juvenile probation officer is clearly 
responsible to the court. 

Whether the probation officer is to be called an officer or employee 
of the court does not seem particularly important. Perhaps since the 
officer's title refers to them as officers, probation officers should be 
deemed to be officers. Still, regardless of title, the probation officer is 
clearly within the court's domain. 

II. THE FUNCTIONS OF JUVENILE PROBATION OFFICERS 
CANNOT BE FIRMLY CATEGORIZED AS EXECUTIVE 

OR JUDICIAL. 

In order to decide whethe1· the functions of juvenile probation officers 
are executive or judicial in nature, it is necessary to define the role of 
juvenile probation officers. The duties of juvenile probation officers are 
discussed in §231.10, The Code 1979, and are also elaborated on in various 
portions of the Juvenile Justice Act, Ch. 232, The Code 1979. Section 
231.10, The Code 1979, provides: 

Powers and duties - office and supplies. Probation officers, in the 
diseharg"e of tlwir duties as Slll'b, sbal\ p;>~:<eSS lbc power of peat'~ offi
l'l'rs. The~· ;;hall he furnished h~- tiH· ''"Unty with a proper office and all 
ne<:essary blanks, hooks, allll statiom·r~·. It shall be the duty of said 
probation officers to makl' sueh inve:<tigation as may be required by the 
court; to be present in eourt in order to represent the int-erests of the 
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child when tht> ca!'e is heard; to fumi,-h to the court ~uch information 
and a~>'istance a~ the judg-e may r2quire. and to take such charge of any 
child before and after trial a,; may he directed by the court. 

\"ariou,.; portion,; of the Juvenile .Ju,.;tice Act provide that the probation 
officer can take l'hildren believed to ha\·e violated disposition orders into 
custod~·, ~2:32.1H t d), The Code HI/f); perform the function of intake 
officer for the j U\·enile l'Ourt, 8C<' ~§2:12.2 ( 24), 232.28, The Coue 1979; 
request that a hearing: he conducted in order to place a child in sheltered 
care, §2.32.44 ( 2). The Code Ul79; conduct waiver investigations for the 
court, stc §232.45 t ·1), The Code U)/0; appear as a witness in adjudica
tor~· hearing,;, stc ~232.47, The Code 1H79; conduct predisposition inves
tigation,;, set ~2::!2.48, The Codt• l!l7D; supervise children placed on pro
bation, stc ~2:32.52, The Code Ul7~J; and request termination of disposition 
order,;, 8<'< §232.5·L The Code 1D7D. 

The que,.;tion then i,.; whethn thest• roles are executive or judicial 
function>. In onler to determine thi,.;, it i,.; necessary to define executive 
and judicial fu1wt ion,;. Takt•n at the mo,.;t fundamental formulation, the 
le!-:·i,.;latin· power i,.; the pm\·t•r to enact laws. The judicial power is the 
powt•r to interprl't Jaw>' and adjudicate rig·hts of persons under them. 
Tht• executin• po\\L'l' i>' tlw JH>Wel· tn t•nfoiTl' law,;. As noted in Stuft• e.·· 
,·tf 1/unlllluiul , .. /,!!"'"· lti!l Iowa 1·18. J.')l :\".\\'.HI t Ull5): 

Each or the thn·e depal'lnll'Jllo of ou1· goH'I'llment is t•qual and t•ach 
,_Jwuld he rp,.;pon,il>it• to lhl' pt•opL• whom it 1·epresent,.;. Tk• leg·isl;:ture 
l'nact,.; law,; and i,- cnn!lllanth•d J,,. the Cnn,.;titution to enaet them in a 
,·prtain wav. Thl' t•xt•,·utive t•nfon:e, tht• laws and i>v the Constitution it 
i,.; made his. dut~· to takt• t'l'rtain ,.;lt•ps looking· toward. such enforcement in 
the nu\nnt•r pre,.;crilot•d then·in UJltlll lhL· h;;~ppcning of certain conting.en
l'il',.;. The judicial department i, elwrged with the dut~· of interpreting· 
the law,;, adjudging· rig·ht,.; and oi>lig·ations then•uJHil'r, lti!l 1<>\\'a at 155, 
151 N.\\". at 8:3. 

\\'bile thi,.; formulation nf the respective power,; of the three branches 
of g·o\·ernment i,.; attral'tively ,·lear. it has never been an entirely accurat~ 
description of the relationship between the branches of government. As 
noted in th~ ca,.;e of !futchi11s <'. Cil!f ul /)es .1/uillt'S, 176 Iowa 189, 20D, 
157 .'\.\\". Hill. Hili\ t Ullti). which lwld valid the action of the Supreme 
Court in designating eertain judg·es a,; members of a special "condemna
tion tribunal": 

N ece""arily, the fund ions of the different department,; ,;hade into each 
other. as do the color,; of thl' rainbow, and the pl'rfonnanct· of executiv2 
duties nften involn•,.; the eXl'l'l'i:.;t• nf iudicial functions of even the most 
delicatt• characll'r. and the court,; fr~·qtll'lltly, in tht• pfficient di,.;charge 
"f tlH'ir dutil',.;, mu,.;t ext'l'<'i"l' thP t•xt•t·utin• fun!'tion. The t•IPments are 
di,.;lind in till' nmi11, l'\'l'll though it i> oftt•n difficult lo :.;ay which pre
dnmina(p,.;: and in a t·<ln>'idl'rahlt• fiPld th~·1·e is <'nough of eaeh fund ion 
ill\·oln•d to pn·l'lude the t·hargt• that till' t'Xl'ITisc• of tlw appointing power 
loy l'ithl'r i,- an t•ncrnachment on th<' t•xclusi\·2 domain of the other. 

.-\particular!~· troubling art•a i,- in Pnfon:ing· court order,;. Once a court 
ha,; isst!l'd an order. it i,.; arguahl~· thl' la\v nf the state, and therefore, 
for the executi,-,. to> enfnrn•. Ho\H•n•r, as noted in the case of Cedar 

NriJJids 1111!1111•• Hi.r;hl" (',lll!llis8iuu •.. Ct·du,. RoJJids Con/1!1/lllify School 

fJist,·ict. 22~ .'\.\\'.2d :3!)1. :i!JS-:l!lli t Itma l!J/.1), one of the critical ele
ment,; of judicial power i" the!'"'''', "to o.w·<'r!Uill rl!/11 bu its officers to 
OJ!Jil!f t/i,. rt'!ll<'d!J". 222 :\'.\\·.~d at :)~Iii trite omitted, emphasis in text). 
The Ccdu,· HoJ'ids case 1uled in fan that a human rights commission 
which did not ha,·e the power to h~· its own actions ·:o>nforce a decision 
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rlid not 2xerti:<e .iudil'ial po\\"1'1'. Particularly where enforcement as in 
the disposition and care of a juvenile extends over a period of time, both 
judicial and executive officers may have enforcement powers. 

Despite the limits of the outlined definition, it is still a useful place 
to commence analysis of the functions of the juvenile probation officer. 
As a result, the duties of the officer will be analyzed in light of these 
criteria. 

Some of the duties of the juvenile probation officer strongly suggest 
enforcement of the law. For example, taking a juvenile into custody is 
analogous to functions performed by police officers. Similarly, taking 
charge of a child after trial is analogous to roles played by correctional 
officers. However, these roles arguably relate to the enforcement of 
judicial dispositions. Furthermore, in order to decide whether to take a 
child into custody, the officer would have to make a tentative finding 
that a child has violated a court order. This involves both interpreting 
the law and finding facts. Similarly, while the probation officers' respon
sibility for taking charge of a child involves enforcement of the order 
and certain ministerial functions related to the care of the child, it also 
provides an opportunity for reporting to the court on the child's progress 
to assist the court in deciding on further orders. 

Other probation officer's responsibilities arguably appear more ana
logous to judicial functions than to executive ones. Th€ function of intake 
officer for the juvenile court consists of making an initial determination 
whether grounds to conduct delinquency proceedings exist. See §§232.2 
(24), 232.28, The Code 1979. This role sounds similar to the role of a 
magistrate in making a "probable cause" finding. 

Similal'!y, conducting waiver investigations seems like an appropriate 
role for judicial staff. See §232.45 ( 4), The Code 1979. In conducting such 
an investigation, the juvenile probation officer is merely assisting the 
court in making the determination whether to conduct legal proceedings 
on delinquency allegations. 

Similarly, the role of predisposition investigator, see §232.48, The Code 
1979, is clearly directed to assisting the court in fulfilling its obligations. 
It is the court which has the responsibility of deciding disposition. The 
predisposition investigation is to provide the court with recommendations 
unaffected by a prosecutorial or defense motivation. As such, it does not 
seem a role inherently executive in character. 

Other roles of the juvenile probation officer raise difficulties of classi
fications because the roles are unique to the juvenil_e court. For example, 
the role of the probation officer in advocating the best interest of the 
child at hearing is rather unique to the juvenile court. See §232.47, The 
Code 1979. This role is an outgrowth of the loco parentis role of the 
juvenile court. The juvenile probation officer is not the prosecutor, that 
function is reserved to the county attorney. Nor does he act on behalf 
of the child's wishes. That role is left to the child's own attorney. Rather, 
the juvenile probation officer is to function as a neutral investigator. 
This role assists the court but is by no means a normal judicial function. 
Still, it is difficult to find an executive role outside the juvenile court to 
which it correlates either. In view of the strong interest of the juvenile 
court in having a neutral investigator and advocate to aid in assessing 



610 

the interests of the child and the state, it is therefore impossible to firmly 
classify this function as executive or non-judicial. 

Thus, while the scope of the responsibilities of the juvenile probation 
officer are broad, they are not uniquely executive responsibilities. Rather, 
they are a combination of functions which cannot in their entirety be 
clearly classified as executive or judicial. 

III. l'ERFORMANCl•: ()Jo' THE FUNCTIONS OF THE JUVENILE 
PROBATION OFFICER BY EMPLOYEES OF THE DISTRICT 

COURT DOES NOT VIOLATE THE. DOCTRINE OF 
SEPARATION OF POWERS OF ARTICLE 
Ill, §1 OF THio; 10\\' A CONSTITUTION. 

As the analysis to this point demonstrates, there is considerable ques
tion whether any substantial portion of the responsibilities of the juvenile 
probation officers are clearly ex-ecutive. However, even granting that 
certain of the responsibilities are analogous to responsibilities normally 
performed by executive employees, this would not, without more, establish 
a violation of the doctrine of separation of powers. 

The Iowa Supreme Court has long recognized that judicial department 
officers and employees must of necessity perform functions which are 
normally thought of as administrative in character. According to a long 
line of decisions, it is not the administrative character of a particular 
responsibility which establisbes a violation of article III, §1. Rather, it 
is the lack of a relationship of the functions performed to traditionally 
judicial functions which establish-es a constitutional violation. 

The leading authority in this area is the case of State 1•. Barber, 116 
Iowa 97, 89 N.\\'. 204 (1902). J:arbcr involved a statute which provided 
for judidal appointment of officials of a waterworks system. The court 
found that the operations of a waterworks were not a judicial matter. 
However, the court made it dear that the mere character of the actions 
undertaken by judicial officers is not t•ontrolling. If a legitimate relation
ship of the function undet"taken to proper judicial functions exists, no 
violation of separation of powers would exist. 

In the words of the court: 

Hut powers not in themselves judicial, and that are not to be exercised 
in the discharge of the functions of the judicial department, cannot be 
conferred on courts or judges designated by the constitution as a part 
of the judicial department of the state ... Of course, the act itself 
need not be judicial in character. If the general power be judicial, or if 
the act itself be in aid of some judicial function, it is sufficient. Thus 
the exercise of judicial power may be essential in the discharge of 
executive functions . . . And courts, in the discharge of their duties, 
may be required to exercise executive or administrative powers. They 
may be authorized to make contracts to keep court rooms in repair ... 
may appoint commissionei·s to apportion and assess damages for the 
opening of a highway ... may determine whether a municipal corpora
tion shall be created, or adjoining territory annexed ... But in •:?ach and 
all of these cases the powers are either judicial in character, or are to be 
exercised in the discharge of functions pertaining to the judicial depart
ment. 116 Iowa at 102, 89 N.W. at 208-209. 

A fair summary of Barber is that in order for it to be permissible 
for judicial employees to perform non-judicial functions, a relationship 
to proper judicial functions must be shown. Thus, the question with 
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respect to juv·enile probation officers is whether these functions are 
related to the proper function of the district court in its role as juvenile 
court. In order to determine this, it is necessary to clarify the role of 
the juvenile court. 

The best place to begin the inquiry concerning the juvenile court is to 
examine the Juvenile Justice Act. As indicated in the introduction, 
furtherance of the best interests of the child and not punishment is 
central in juvenile justice proceedings. 

R11les of co1!str11ctiou. This chapter shall be liberally construed to the end 
that each child under thz jurisdiction of the court shall receive, prefer
ably in his or her own home, the care, guidance and control that will best 
s·erve the child's welfare and thP best interest of the state. When a child 
is removed from the control of his or her parents, the court shall secure 
for the child care as nearly as possible equivalent to that which should 
have been given by the parents. Section 232.1, The Code 1979. 

Arguably, a judge implementing such a mandate must be deemed to have 
a somewhat broader mandate than merely to interpret the law and 
adjudicate cases. He has an affirmative responsibility to make sure that 
what is done is in the child's best interest. While the new Juvenile 
Justice Act, Chapter 232, The Code 1979, adds some additional p.rocedural 
protection, it does not alter the basic concept of juvenile justice, which is 
serving the child's best interest. 

The role of the juvenile probation officer as established by Chapter 
231 of The Code 1979, must be seen in this context. The juvenile probation 
officer in fact performs the very role of explaining to the court what the 
best interests of the child are. See §231.10, The Code 1979. It is difficult 
to argue that this responsibility is not related to the role of the juvenile 
court. It is the role of the juvenile court. The other duties of the juvenile 
probation officers all appear closj!ly related to this fundamental role of 
the court. Thus, in view of the "related to the judicial function" standard, 
it is difficult to see how the status of the probation officers as judicial 
officers or employees is unconstitutional. 

This question and related questions have in fact been litigated rather 
extensively in other states. Courts have consistently indicated that pro
bation officers are legitimately within the domain of the court. One 
important decision is Judges of the Third Judicial District 11. County of 
Wayne, 172 N.W.2d 436 (Mich. 1969). This case ruled that the court 
may order the appointment of additional probation officers under its 
inherent power. 

The inherent power of the court, which was recognized in Iowa in the 
case of Webster County Board of Supervisors 11. Flattery, 268 N.W.2d 
869 (Iowa 1978), is the power of a court to order appropriations to be 
expended on the court when this is essential for the court to perform 
its functions. In the Third Judicial District case, the court found that 
the functions of probation officers was so vital to the proper functioning 
of a court that the court could order a county to appoint additional 
probation officers. 172 N. W .2d at ·442. It is difficiult to see how persons 
essential to the functioning of a court are so unrelated to the court that 
the legislature may not make them part of the judicial branch. 

Another important case is State of Mo. 11. St. Louis County, 451 S.W.2d 
99 (Mo. 1970). In that case the court ruled that the juvenile court had 
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power to select and control the persons serving in the administration 
and detention departments of the juvenile court. It also entitled the court 
to choose the number and compensation of these employees. Although 
these persons were responsible for the care and detention of juveniles, 
the court found no s·eparation of powers violation in having them function 
as employees of the district court. 

Particularly in view of the nature of the juvenile court, it therefore 
does not seem unconstitutional to have juvenile probation officers func
tion as officers or employees of the district court. Their roles are closely 
tied to the function of the court. 

IV. THE FUNCTION OF SUPERVISING JUVENILE PROBATION 
OFFICERS IS AN ADMINISTRATIVE FUNCTION. 

Your opinion request cited the opinion of Magistrate Ronald Longstaff 
in Atchenon v. Siebenmann, 458 F.Supp. 526 (S.D. Ia. 1978), as author
ity that the supervisory function of juvenile court judges over juvenile 
probation officers is "ministerial" and not judicial in nature. It should 
he noted that J udg·e Stuart refused to adopt the term "ministerial" and 
prefened the term "non-judicial". 458 F.Supp. at 528. Furthermore, on 
appeal the case was reversed on other gTounds. Atcherson v. Siebenmann, 
G05 F.2d 330 (1979). Whil·e the court felt it unnecessary to decide 
whether this supervisory function was judicial or not, the court refused 
to affirm OJ' reverse the district comt on this question. 605 F.2d at 1064. 

Magistrate Longstaff's order found that a judge's action in the course 
of supen·isinJ.(' a probation officer were not judicial for purposes of 
judicial immunity. He relied heavily on the relationship of the parties, 
and on the absence of judicial 1·eview of the judge's actions. Magistrate 
Longstaff did not rely on the charaeter of the probation officer's respon
sibilities. The same arguments would surely apply to a judge's super
vision of a law clerk, a secretary or a court reporter or a bailiff. In each 
case the judge treats the other party _as an employee, and not as a liti
gant. Thus, it would apl?ear that this is an administrative function. 

The Iowa Supreme Court has noted that courts have the power to 
make appointments related to judicial functions. As noted in Hutchins 
t•. City of Des Moines, supra, 176 Iowa 189, 205, 157 N.W. 881, 887 
(Iowa 1916) : 

A constitution, as said by Judge Cooley, "&ssumes the existence of a 
well-und-erstood system, which is still to remain in force," and to ascer
tain what is meant by judicial power we may look into its exercise prior 
to the adoption of the Constitution. That each department may make 
such appointments as are essential to the proper and independent dis
charge of its functions, is not questioned. There are administrative acts 
essential to the discharge of legislative as well as of judicial functions, 
which economically and conveniently may be performed by assistants; 
and, as either the legislature or the judiciary might, may, or must, 
under the Constitution, perform such acts, they may select those who 
are to aid in such performance. 176 Iowa at 205, 157 N.W. 881, 887. 

Thus, while it appears clear that the function of appointing and 
supervising a group of probation officers is administrative, this alone 
does not establish a constitutional question. The question is not whether 
it is an administrative function, but whether it pertains to the function 
of the court ·sufficiently to be constitutional. 
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V. BECAUSE OF THE CLOSE RELATIONSHIP OF THE PROBA
TION OFFICER TO THE ROLE OF THE JUVENILE COURT 

APPOINTMENT AND SUPERVISORS OF PROBATION 
OFFICERS BY JUVENILE COURT JUDGES IS NOT 

UNCONSTITUTIONAL. 

This question raises essentially the other side of question III. As noted 
earlier, the role of the juvenile probation officer is closely related to the 
juvenile court's mandate to further the best interests of the child and 
the public. This is not a case where the judge is asked to appoint officials 
of an entity not indirectly involved with the court. See State of Iowa v. 
Barber, supra, 116 Iowa 96, 89 N.W. 204 (1902), holding invalid a 
statute authorizing judicial appointm:mt of waterworks trustees. 

Rather, this is a case where the functions of the appointed and super
vised persons are in fact central to the role of the juvenile court. In 
such a circumstance, it is difficult to find a violation of separation of 
powers. 

The judges' supervision of probation officers must be taken as an 
extension of the functions of the court. Clearly, they are administrative 
in nature. Furthermore, there are of course problems that may arise 
when a judge whose primary responsibility is adjudication becomes 
involved in miniKt.et·ial mattet·s. The judge may have little expertise 
1111!1 time fur MUl'h m11ttet'M ami may perform them poorly. Furthermore, 
time Mpent on KUJiervising employees may interfere with the judge in 
having sufficient time for other responsibilitiet1. Still, it does not appear 
that this role goes beyond the basic responsibilities of the court. 

Hefore concluding, it is important to indicate what is not being said 
in this opinion. There are arguments both for and against having juvenile 
probation officers supervised by the court. In favor, it could be said that 
the judge's close familiarity with the probation officer enables the judge 
to more effectively assess the probation officer's interpretation of the 
child's best interest. In opposition, it could be argued that the judge's 
supervisory relationship could lead the judge to give the probation 
officers too much authority. Alternative concerns could be raised as to 
the possible effect of employee-employer disputes between the officer and 
the judge on the proper functioning of the juvenile court. This opinion 
makes no recommendation as to what manner tJf supervisor of juvenile 
probation officers is best. That \s a question legitimately addressed to 
the legislature. This opinion answers only the question whether the 
existing supervisory relationship is constitutional under article III, §1, 
Constitution of Iowa. 

With respect to the constitutionality of the current supervisory rela
tionship, that relationship must be analyzed in light of the obligation 
of the court to insure the best interest of the child and the ·public. The 
various roles of juvenile probation are closely related to insuring that 
the court correctly determines and implements the best interests of the 
child and the public. Because of this relationship between the role of the 
court and the role of probation officers, the supervisory role is consti
tutional. 
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March 3, 1980 

.MOTOn VEHICLES - Special plates - Section 321.57, The Code 1979. 
Dealers may not loan an inventory vehicle equipped with dealer plates 
to customers unless the customer has a legitimate interest in either 
purchasing or obtaining possession of a particular vehicle and then only 
for testing or demonstrating that particular vehicle. (Miller to Shi
manek, State Representative, 3-3-80) #80-3-2 (LJ 

March 11, 1980 

MOTOR CARRIERS: Section 3270.29, The Code 1979, does apply to 
motor carriers defined in Chapters 325 and 327A, The Code 1979, and 
the power, control and authority of the Transportation Regulation 
Board over railroads is imputed to the above defined motor carriers 
through Sections 321.4 and 327A.20, The Code 1979. (Miller to Small, 
State Senator, 3-11-80) #80-3-3 (LJ 

March 11, 1980 

COURTS: MENTAL HEALTH: JUDICIAL HOSPITALIZATION REF
EREES. §§229.21(3), 602.5, 602.32, 602.60, 602.61, The Code 1975; ch. 
125, §§229.21 (3), 337.3, The Code 1979. A county judicial hos
pitalization referee retains jurisdiction over a patient transferred to 
another county for treatment, and has the authority to enter an order 
directing the sheriff of either county to transfer the patient to an 
alternate treatment center. (Mann to Wilson, Judicial Hospitalization 
Referee, 3-11-80) •#80-3-4 

Mr. Denny R. Wilson, Judicial Hospitalization Referee: You have 
requested an opinion of the Attorney ~neral concerning the authority 
of a judicial hospitalization referee to execute a pickup order for 
committed patients under 'chapters 229 and 125 of the Iowa Code to a 
county sheriff or police department for a county other than the county 
in which the referee is appointed or otherwise authorized to act. 

In substance, you ask the following questions: 

1. Whether the judicial hospitalization referee may enter an order 
transferring a patient committed to treatment in another county by 
prior order of the referee to an alternative treatment center where the 
patient (a) refuses treatment as directed by the order, or (b) the patient 
escapes from custody? 

2. Which sheriff should be ordered to transfer the patient? Should it be 
(a) the sheriff of the county where the patient is currently located, or 
(b) the sheriff of the county where the referee had original jurisdiction, 
or (c) the sheriff of the county of legal settlement of the patient since 
all expenses would eventually be paid by that county? 

In an opinion of the Attorney General, 1976 Op. Att'y Gen. 833, this 
office concluded, citing §229.21 (3), The Code 1975, that a judicial 
hospitalization referee performs "'all of the duties imposed upon judges 
of the district court by Sections seven (7) through twenty (20) of th[e] 
Act,' when an application for involuntary hospitalization is filed and no 
district judge is accessible in the county." The opinion further concluded 
that judicial hospitalization referees may perform their duties in counties 
other than the county for which they are appointed, when necessary and 
when either consented to by the parties or authorized by the chief judge 
of the district, citing §§602.5, 602.32, 602.60, 602.61, The Code 1975. 

A similar conclusion was reached in another opinion of the Attorney 
General, Op. Att'y Gen. #79-8-19, where this office concluded that where 
transfer of an involuntary hospitalization proceeding is found, prior to 
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hearing, to be in the best interests of the respondent, the judge or referee 
is not restricted to transferring the proceedings to the county of resi
dence or the county where the respondent is found. 

We find the reasoning of the above referred to opinions especially 
compelling in those cases where the referee appropriately exercised 
original jurisdiction over a respondent. The appropriate rule is stated 
at 21 C.J .S. Courts §§93 and 94 ( 1940), as follows: 

§93. In general, jurisdiction once acquired is not defeated by subse
quent events, even though they are of such character as would have 
prevented jurisdiction from attaching in the first instance. So, where 
jurisdiction of the person or of the res has once attached, it is not 
defeated by a removal of the person or the res beyond the jurisdiction 
of the court. . . . 

§94. A court, having obtained jurisdiction, retains it until the final 
disposition of the cause; but after final judgement or decree has been 
rendered and the parties dismissed, in general, the jurisdiction of the 
court is exhausted, and it cannot take any further proceedings in the 
case, at least where the judgment term has ended, except with respect 
to the entry of the judgment or decree, or, in a proper case, its enforce
ment, correction, or vacation. (Emphasis added.) 

The courts have accepted the above propositions. Jensen v. Jensen, 
260 Iowa 371, 147 N.W.2d 612 (1967); Kendall v. People, 126 Colo. 573, 
252 P.2d 91 (1952); Hobson v. Dempsey Construction Co., 232 Iowa 1226, 
7 N.W.2d 896 (1943); Isham v. Miller, 80 Colo. 380, 252 P. 353 (1927); 
Darrance v. Preston, 18 Iowa 396 (1865). Accordingly, where a judicial 
hospitalization referee enters an order committing a patient to treatment 
in another county, jurisdiction of the referee is not defeated by the 
transfer of the patient to the second county, but continues until final 
satisfaction of the order, and the referee has authority to take action 
necessary to enforce his/her orders. Where a patient is committed to an 
institution for treatment, the power to commit includes the power to 
transfer the patient to an alternate'institution for appropriate treatment. 

It is the duty of the county sheriff to execute orders of the court. 
Section 337.3, The Code 1979, sets forth the duties of the sheriff as fol
lows: "337 .3 Execution and return of writs. The sheriff shall, by himself 
or deputy, execute and return all writs and other legal process issued by 
legal authority to him directed." 

The term "legal process" within the meaning of §337.3 is equivalent 
to procedure and embraces any form of order, writ, summons or notice 
given by authority of law for the purpose of acquiring jurisdiction of a 
person or bringing him/her into court to answer. Cutler v. Cutler, 217 
N.Y.S.2d 185 (1961); Lobrovich v. Georgison, 144 C.A.2d 567, 301 P.2d 
460 (1956); Blai1· v. Maxbass Security Bank of Maxbass, 44 N.D. 12, 
176 N.W. 98 (1919); McKenna v. Cooper, 79 Kan. 847, 101 P. 662 (1909). 

Section 337 .3, by its language, makes it the duty of the sheriff to 
execute legal process directed to him/her by any legal authority. Since 
the referee, on the present facts, would retain jurisdiction over a patient 
committed by the referee to institutional treatment in another county, 
the referee would constitute legal authority wihtin the meaning of §337.3 
and may lawfully issue an order to the sheriff for the transfer of said 
patient. 
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Such order may be issued to either the sheriff of the county of original 
jurisdiction of the referee or the sheriff of the county where the patient 
is currently located. Although a sheriff, by virtue of his general author
ity, has no authority to act outside the territorial limits of his county, 
the sheriff may, where (s) he acts as part of the judicial machinery 
pursuant to an order lawfully issued, act beyond the territorial limits of 
his/her county. State v. Graham, 203 N.W.2d 600 (Iowa 1973); State v. 
Lamb, 209 Kan. 453, 497 P.2d 275 (1972); Nass v. Nass, 228 S.W.2d 130 
(Tx. 1950); Tice v. Tice, 208 Iowa 145, 224 N.W. 571 (1929); Jefferson 
County Savings Bank v. Carland, 195 Ala. 279, 71 So. 126 (1916); State 
t•. Barr, 173 Ind. 446, 88 N .E. 604 ( 1909). 

The ability of the sheriff to act depends upon the receipt of an order 
lawfully issued. The ability of the referee to insure that the best interests 
of the patient are served depends upon the ability of the referee to insure 
that lawfully issued orders are enforced. A court that has jurisdiction to 
make a decision also has the power to enforce it by making such orders 
and entering such writs as are necessary to carry its judgment or decree 
into effect. Riggs v. Johnson County, 73 U.S. 166, 6 Wall. 166, 18 L.Ed. 
768, affirmed U.S. ex rel. v. Council of Keokuk, 73 U.S. 518, 6 Wall. 618, 
IH L.Ed. !JIH (18H7); Hulburd ''· /<)bft•ll, 23!1 Iowa 1060, 33 N.W.2d 825, 
foil. 2:{!1 Iowa lOGS, 33 N.W.2cl 82!1, and 239 Iowa 1069, 33 N.W.2d 830 
(1948); 20 Am.Jr.2d Courts §101 (19ti5); 21 C.J.S. Courts §88 (1940). 

On the facts of the present case, where the referee exercises original 
jurisdiction in the county of appointment, and retains jurisdiction over a 
patient transferred to another county for treatment, the referee sitting 
as a court, by virtue of its jurisdiction, has the authority to issue an 
order to the sheriff of either county for the transfer of the patient to an 
alternate treatment center. 

In summary, a county judicial hospitalization referee retains juris
diction over a patient transferred to another county for treatment, and 
has the authority to enter an order directing the sheriff of either county 
to transfer the patient to an alternate treatment center. 

March 11, 1980 

COUNTIES: LEGAL SETTLEMENT: MENTAL RETARDATION: NO
TICE OF LIABILITY: §§230.1, 252.1, 252.16, 252.17, 252.22, 252.24, 
347.16 and ch. 253, The Codes 1966 and 1971; §§4.5, 252.16, The Code 
1979. Under the 1966 and 1971 Codes of Iowa, the legal settlement of 
a mentally retarded minor changed with that of the parents, and the 
county of legal settlement was responsible for the costs of care and 
custody of said person at a county care facility. This liability of the 
county of legal settlement continued after the minor rea~hed the age of 
majority, even though she may have been transferred to a county care 
facility in another county for care and custody. Secondly, it is the 
duty of the county auditor to provide notice to the county of legal 
settlement of a patient that it is providing for the care and custody 
of a charge of said county, and such notice must be given within a 
reasonable period of time from the date of admission of the patient. 
(Mann to Richards, Story County Attorney, 3-11-80) #80-3-6 (L) 



617 

March 11, 1980 

TAXATION: Compromise of Taxes of a Low Rent Housing Project. 
§§427.1(34) and 445.16, The Code, 1979. Boards of Supervisors do not 
have the authority to suspend, cancel or compromise the delinquent 
property taxes of a low rent housing project owned and operated by 
a non-profit corporation unless the requirements of §445.16 are met. 
(Price to Neighbor, Jasper County Attorney, 3-11-80) #80-3-6(L) 

March 12, 1980 

RAILROADS, FENCES: Duty to Fence Railroad Owned Rights-of-Way 
When Tracks Are Removed: Sections 327G.3, 327G.6, 327G.8, 327G.9, 
The Code 1979. Section 327G.3 requires railroad companies to fence 
their right-of-ways. This obligation continues for as long as the right
of-way is owned by the railroad company regardless of whether the 
line has been abandoned or the tracks removed therefrom. (Hamilton 
to Hummel, State Representative, 3-12-80) #80-3-7 

The Honorable Kyle Hummel, State Representative: You have request
ed that our office issue an opinion concerning the meaning of Section 
327G.3, The Code 1979. While your letter did not set forth any specific 
question regarding this section, I believe your concern is embodied in 
the following question: 

Is a railroad company that continues to own railroad rights-of-way which 
are abandoned with the tracks removed therefrom obligated under 
§327G.3 to maintain the fences on both sides of the right-of-way? 

This question presents an issue that is very timely given the current 
situation regarding railroad abandonments in this state. Research indi
cates that this question has never been directly addressed by the courts 
of this state and our interpretation is therefore one of first impression. 

The provision of greatest concern in this analysis is §327G.3, The Code 
1979, which provides that "All railway corporations owning or operating 
a line of railway within the state shall construct, maintain and keep in 
repair a fence on each side of the right of way to prevent livestock from 
getting upon the tracks." 

In addition to §327G.3, two other pertinent Code provisions are 
§§327G.6 and .9, which establish penalties for violation of §327G.3. 

Section 327G.6 provides that: 

Any corporation operating a railway and failing to fence its right of way 
shall be liable to the owner of any stock killed 00" injured by reason of the 
want of such fence for the full amount of the damages sustained by the 
owner, unless it was occasioned by the willful act of such owner or his 
agent; and to recover the same it shall only be necessary for him to 
prove the loss of injury to his property. 

Section 327G.9 provides that: 

If the railroad corporation refuses or neglects to comply with any 
provision of this chapter relating to the fencing of the tracks, such 
railroad corporation shall, upon conviction, be subject to a schedule 
"two" penalty and every thirty days' continuance of such refusal or 
neglect shall constitute a separate and distinct offense. 

As you noted in your letter, the phrases "tracks" and "rights-of-way" 
are used interchangeably in the noted Code sections, thereby creating 
some confusion as to the exact intent of the provisions. The question is 
whether §327G.3 is designed solely to provide protection to landowners 
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from destruction of their wandering livestock by passing trains or 
whether an equally important purpose is to require railroads to maintain 
partition fences. If the protection of livestock is the only purpose then 
it would seem that when the tracks are removed, the purpose of §327G.3 
is mooted because no threat to livestock remains. But, if the legislative 
purpose was to also require railroads to maintain partition fences as part 
of the bargain for their acquisition of the right-of-way then the fencing 
requirement would retain its vitality regardless of the existence of rail
road tracks on the "right-of-way." Although direct authority on §327G.3 
is scarce, we do believe that the legislature and the Iowa Supreme Court 
have provided some guidance on the policy implicit in §327G.S. 

In the case of Stevemon v. Atlantic & Northern Ra~war Co., 187 Iowa 
1318, 175 N.W. 501 (1919), the Iowa Supreme Court, in what is now 
cited as a definitive case on the predecessor of §327G.3, viewed the 
statute as doing more than merely providing protection for adjoining 
landowners' livestock. In that analysis, the Court faced a question similar 
to the one you pose. Under §2057 of the Code 1897, railway corporations 
were required to construct and maintain fence on each side of their 
tracks. But by 1913 the old §2067 had bene repealed and replaced by 
a provision which required railway corporations to maintain a suitable 
fence "on each side of the track," describing the fence in terms of "such 
right-of-way fence." 

The Court, in pertinent part, reasoned that:_ 

Even if it be admitted that, under the earlier statute, the requirement 
of a 'fence on each side of the track' was not the equivalent of a 'fence 
on each side of the right-of-way,' we think that distinction cannot be 
made in giving effect to the statute in its present form; for we find 
the legislature here using both forms of expression in the same section, 
as expressing the same idea. 

• • • 
In short, while it may be true that the original or paramount motive in 
requiring railway corporations to fence their roads was to promote the 
public welfare by lesseninJ the danger of collisions between wandering 
domestic animals and movmg trains, it is equally apparent that, at the 
same time, the legislature sought to make the fences so built serve the 
purpose of partition fencea, and become a part of the enclosure of lands 
abutting on the right-of-way. 

Thus, the Iowa Supreme Court viewed what is now §327G.3 as requir
ing railroads to provide the partition fences for the tracts they divided. 
The Court felt that this obligation on the part of the railroads was 
justifiable in light of the powers the state had provided to the railroads 
to obtain their rights-of-way. 

The Court said : 

Under the law of this state, a 1·ailway company may condemn a right
of-way through a farm, and, if there were no obligation upon such 
company to fence for the protection of the land thus exposed, the burden 
thereby cast upon the landowner to provide such protection for himself 
would be a proper and important factor in assessmg his damages. But, 
there being a statute requiring the corporation to fence, it is a settled 
rule that, if the railway company is charged with the duty of fencing 
the road, it is presumed that such duty will be performed, and no allow
ance therefor can be made to the owner whose land is taken for such use. 
189 Iowa at 1322. 
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The Court thus saw the railroad's obligation to fence for right-of-way 
as part of the consideration the railroad paid to obtain the right-of-way. 
In conclusion, the Stevenson Court held that what is now §827G.8 "must 
be held to be intended, not only to protect the track, but also to serve the 
purpose of a partititon fence, and that the adjoining owner is entitled 
to utilize it as such by extending his own fences to it, and thereby 
completing the enclosure of his own premises." 189 Iowa at 1330. See also 
Sell v. Chicago, R.I. & P.R. Co., 199 Iowa 808, 810, 202 N.W. 786 (1926). 

Although the Court in Stevenson was not considering the problem of a 
"trackless" railroad right-of-way, the Court's interpretation of §327G.3 
as embodying a duty of railroads to provide partition fences controls 
the present analysis. Regardless of whether a railway company continues 
to operate a railroad, with or without tracks, there is a need to continue 
to fence the abandoned or "unused" right-of-way. The question is es•n
tially who bears that duty. 

It is the opinion of the Attorney General that the correct interpretation 
of §327G.3 is that all railroad rights-of-way that are owned by railway 
companies must be fenced by the railway company as contemplated in 
§327G.3. The fact that the tracks may have been removed or are no 
longer in use does not obviate this duty. Further this analysis does not 
depend on how the right-of-way was acquired. 

We believe that this opinion is buttressed by the legislative intent 
implicit in H.F. 460, 1979 Session, 68th G.A., Ch. 79, which amended 
§327G to provide that whoever obtains a railroad right-of-way for any 
purpose other than farming has a number of specific responsibilities 
regarding that right-of-way. These responsibilities include the "construc
tion, maintenance and repair of the fence on each side of the property." 
Thus, anyone who now obtains an abandoned railroad right-of-way bears 
the same responsibility as a railroad company does under §327G.3. Give 
this policy, which is designed to prevent gaps in the ability to determine 
responsibility for maintenance of partition fences, it is reasonable that 
railroads, while still in ownership of abandoned railroads, be required to 
continue to maintain the right-of-way fences under §327G.3, regardless 
of whether the "tracks" have been removed. 

Of course, stating that a railroad is obligated to fence its rights-of
way and forcing the railroad to do so are two different matters. Chapter 
327G does not obtain an effective mechanism for requirng railroads to 
build or maintain their fences. The greatest incentive for them to do so 
is the possibility of liability for injuries caused to animals, pursuant to 
§327G.6. In the situation where no trains are being operated, this factor 
is absent and the penalty provision of §327G.9 is the only mechanism 
to require compliance. 

March 13, 1980 

WELFARE: GENERAL ASSISTANCE: FOOD STAMPS: AFDC: 
§§239.2(4) (b), 262.1, 262.27, The Code 1979; 7 U.S.C. §2011; 42 U.S.C. 
§602; 7 C.F.R. §273.7; 46 C.F.R. §233.100. An individual's participation 
in a labor strike does not alone bar that person from receipt of general 
assistance or food stamps. However, a person who is on strike is not 
eligible for receipt of AFDC. Op. Att'y Gen. #78-11-13 and 1972 Op. 
Att'y Gen. 62, to the extent that they dealt with the issue of strikers' 
eligibility for general Pssistance, are hereby withdrawn as clearly 
erroneous. (Fortney to Cusack, State Representative, 3-13-80) #80-3-8 
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The Holwl·able Gregory D. Cusack, State Representative: You have 
requested an opinion of· the Attorney: General concerning "whether 
strikers are to be disqualified from receiving general assistance, food 
stamps, ADC, and other similar benefits, simply because they are strikers, 
when they otherwise meet the necessary eligibility requirements." It 
is our opinion that participation in a labor dispute does not, in and of 
itself, disqualify an otherwise eligible applicant from receipt of assist
ance, other than ADC. 

I 

The program of general assistance in Iowa is established by chapter 
252, The Code 1979. Using the definition of "poor" and "poor person", 
the Iowa Legislature has established the criteria by which an individual's 
eligibility for assistance is to be determined. Section 252.1 defines these 
terms as follows: 

The words "poor" and "poor person" as used in this chapter shall be 
construed to mean those who have no property, exempt or otherwise, 
and are unable, because of physical or mental disabilities, to earn a living 
by labor; but this section shall not be construed to forbid aid to needy 
persons who have some means, when the board shall be of opinion that 
the same will be conducive to their welfare and the best interests of the 
public. 

Section 252.1, The Code 1979. 

Previous opinions of this office regarding eligibility for assistance 
under §252.1 dealt solely with the question of whether the individual 
involved was a "poor person". See Op. Att'y Gen. #78-11-13; 1972 Op. 
Att'y Gen. 62. Both of these prior opinions failed to consider whether 
the applicant could be eligible under the second clause of §252.1, provid
ing that "this section shall not be construed to forbid aid to needy persons 
who have some means, when the board shall be of opinion that the same 
will be conducive to their welfare and the best interests of the public." 

Op. Att'y Gen. #78-11-13 dealt with the issue of whether students in 
a private college could qualify for assistanee under §252.1. In answering 
this question in the negative, the opinion stated: "Thus the authority of a 
county to expend funds for General Relief is limited to needy people 
who are physically or mentally disabled from earning a living by labor. 
A student would have to meet this definition of a poor person, just as all 
other persons receiving General Relief should meet this definition." This 
conclusion is clearly erroneous. It totally ignores the clear language of 
the statute. If one is not a "poor person" due to physical or mental 
disability resulting in inability to work, one could still be considered a 
"needy person", eligible for assistance at the discretion of the board. 

1972 Op. Att'y Gen. 62 dealt with the very issue raised in your inquiry, 
i.e., the eligibility of those on strike for various forms of public assist
ance. In the portion of the opinion dealing with general assistance, the 
prior opinion stated: 

Persons on strike are not necessarily "poor", and they are not on strike 
because of physical or mental disability which prevents them from 
earning a living, but rather because they seek a better living. County 
General Relief is restricted to those who are unable, because of a physical 
or mental disability, to earn a living. 
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1972 Op. Att'y Gen. 62. 

As in the 1978 opinion, the 1972 opinion ignores the express language 
of §252.1. It fails to address the possibility that a person who is on strike 
may in fact be a "needy ~rson". 

As was pointed out in "Contemporary Studies Project: General Assist
ance in Iowa," 61 Iowa L. Rev. 1155 (June 1976), there are very few 
people in Iowa today who would meet the definition of "poor" or "poor 
person". Are there many who are possessed of no property, exempt or 
otherwise? A literal interpretatioh would mean that if an individual 
owned one stitch of clothing he would not be a "poor person", regardless 
of the fact that he was possessed of nothing else. Consequently, most 
assistance extended under the provisions of chapter 252 is given to those 
who are not statutorily "poor", but rather to those who, in the discretion 
of the local board, are deemed to be "needy". 

The most significant test for eligibility is that based on means, the only 
factor directly associated with the need of the applicant. Since very few 
people in our society are utterly without resources of some kind, most 
individuals applying for general assistauce in Iowa today qualify at the 
discretion of the county. 

61 Iowa L. Rev. 1155, 1262. 

The Iowa Code does not provide any direction for defining "needy 
persons" other than to say that they can be persons "who have some 
means". Can a person who is engaged in a labor dispute resulting in a 
strike be said to be needy? We believe that such person can be so char
acterized, depending on the facts of the individual's particular circum
stances. A determination of need under chapter 252 is intended to be a 
fact question. Polk County v. Owen, 187 Iowa 220, 174 N.W. 99 (1919). 
A local board could make a determination that a striker, because of the 
circumstances of his particular situation, is a "needy person". To say 
that all strikers are ipso facto ineligible for assistance under the pro
visions of chapter 252, is to read into the chapter a criteria of eligibility 
not provided by the legislature when enacting the chapter. See Op. Att'y 
Gen. #80-1-7. This should not be done. 

Further evidence that a person need not be disabled to be eligible for 
assistance under chapter 252 is found within the chapter itself. Section 
252.27 permits the board of supervisors to require a recipient of assist
ance to perform certain kinds of labor. The inclusion of this provision 
suggests that persons capable of laboring can qualify for assistance. 

The position that strikers who are otherwise eligible are permitted 
to receive benefits under state-funded assistance programs is the major
ity view in the United States. In fact, over 30 states allow some form 
of public assistance to those participating in a strike. Note, Welfare for 
Strikers: ITT ·v. Minter, 39 U.Chi.L.Rev. 79, 97, n. 104 (1971). As the 
court observed in Strat-0-Seal Manufacturing Company v. Scott, 218 
N.E.2d 227 (Ill. App. 1966): 

Labor union membership or activity and th·e right to strike in proper 
cases under proper circumstances is an accepted fact in our industrial 
community. Plaintiffs would ask us to exact by judicial interpretation 
as the price of exercising that Tight a forfeiture of the benefits available 
to others under the Public Assistance Code. By so doing, we exact a quid 
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pro quo and impose economic sanctions not specifically required by the 
Code. The strong arm of the State is thus employed to strangle otherwise 
authorized activity and State neutrality ends. We do not see how the 
legislature has or how we should create a blanket classification when 
the Code itself conveys the thought that the propriety of assistance rests 
on individual need and individual performance. 218 N.E.2d 227, 230. 

Op. Att'y Gen. #78-11-13 and 1972 Op. Att'y Gen. 62, to the extent 
that they dealt with the issue of strikers' eligibility for general assist
ance, are hereby withdrawn as clearly erroneous. 

II 

The food stamp program is established by 7 U .S.C. §2011 et seq. 
Eligibility to participate in the program is established by the federal 
government pursuant to regulation. 

The federal regulations specifically deal with the issue of strikers' 
eligibility for participation in the food stamp program. 7 C.F.R. §273.7 
(j) states as follows: 

Strikers shall be subject to the work registration requirement, unless 
exempted under paragraph (b) of this section. A household shall not be 
denied participation solely on the grounds that a member of the household 
is not working because of a strike or a lockout at his or her place of 
employment unless the strike has hzen enjoined under §208 of the Labor
Management Relations Act ( 29 U .S.C. 178) (commonly known as the 
Taft-Hartley Act), or unless an injunction has been issued under section 
10 of the Railway Labor Act (45 U.S.C. 160). A striker so enjoined 
who still refuses to return to work shall be deemed out of compliance 
with paragraph (e) ( 4) of this section, which requires the acceptance of 
suitable employment, unless the striker is exempted under paragraph (b) 
of this section. (Emphasis supplied.) 

In order to receive stamps, an applicant must register for work, unless 
the applicant otherwise qualifies for an exemption. 7 C.F.R. §273.7 (a). 
A review of the work registration requirements makes it evident that an 
individual could engage in a ::;trike and still be in compliance with the 
applicable regulations governing eligibility. 7 C.F.R. §273.7 (a) provides 
that "household members are registered when a completed work registra
tion form is submitted" to the particular agency operating the food stamp 
program. A person on strike has thus complied with the registration 
requirement by the simple act of completing the form. The fact that the 
person is also on strike has no bearing on the registration process. In 
addition to r·equiring that food stamp applicants register for work, the 
regulations impose a number of other responsibilities such as reporting 
for interviews, responding to requests for additional information, report
ing to potential employers, and accepting and continuing to hold suitable 
employment. See 7 C.F.R. §273.7 (e). The fact that an applicant was on 
strike would not prevent him or her from complying with these require
ments. Of importance in this regard is the fact that the regulations 
exclude from the definition of "suitable employment" a job site which is 
the subject of a strike or lockout unless an injunction has been issued 
pursuant to the Taft-Hartley Act or the Railway Labor Act. See 7 C.F.R. 
§273.7 (i). 

In our opinion, if an applicant is in compliance with the registration 
requirements of the federal regulations, as well as the additional criteria 
referred to above, the fact that the applicant is also a participant in a 
labor strike does not disqualify the person from receipt of benefits. 



623 

III 

Section 239.2 ( 4) (b), The Code 1979, denies Aid to Families with 
Dependent Children (AFDC) to those engaged in a labor dispute. It is 
our opinion that this prohibition is valid. 

The United States Supreme Court has established the principle that a 
state may not alter the eligibility criteria used to process AFDC applica
tions such that an applicant who is eligible under federal standards is 
denied assistance under state standards. Carleson v. Remillard, 406 U.S. 
598, 92 S.Ct. 1932, 32 L.Ed.2d 352 (1972); Townsend v. Swank, 404 U.S. 
282, 98 S.Ct. 502, 30 L.Ed.2d 448 (1971); King v. Smith, 392 U.S. 309, 
88 S.Ct. 2128, 20 L.Ed.2d 1118 (1968). Since Iowa has elected to partici
pate in the AFDC program, it is bound by the applicable federal rules. 

The eligibility requirements for a state program under AFDC are set 
forth at 42 U .S.C. §602 et seq. These provisions have been interpreted 
to confer on the Secretary of Health, Education and Welfare the power 
to devise eligibility standards for AFDC for strikers. In FranciB v. 
Davidson, 340 F.Supp. 351 (Md. D.C. 1972), aft'd, 409 U.S. 904, 93 
S.Ct. 223, 34 L.Ed.2d 168 (1972); the court held that the Congress has 
empowered the Secretary to adopt regulations which (1) require each 
state participating in AFDC to include in the program those out of work 
because of involvement in labor disputes, (2) require each state to 
exclude such fathers from the program, (3) to leave such decisions to 
each state. The secretary has elected to leave the decision to each state. 

45 C.F.R. §233.100(a) (1) requires that the states participating in 
AFDC for unemployed fathers develop a definition of "unemployed 
father" that meets specified criteria. However, the section specifically 
provides that: 

at the option of the State, such definition need not include a father 
whose unemployment results from participation in a labor dispute or who 
is unemployed by reason of conduct or circumstances which result or 
would result in disqualification for unemployment compensation under 
the State's unemployment compensation law. 

45 C.F.R. §233.100(a) (1) (ii). 

Iowa has decided to exclude from the definition a father whose em
ployment results from participation in a labor dispute. 

Section 239.2, The Code 1979, provides that "Assistance shall be 
granted under this chapter to any needy dependent child who: ... (4) 
is not, with respect to assistance applied for by reason of partial or 
total unemployment of the father, the child of a father who: ... (b) 
Is partially or totally unemployed due to a work stoppage which exists 
because of a labor dispute at the factory, establishment or other premises 
at which he is or was last employed." §239.2 ( 4) (b), The Code. Iowa has 
clearly made the determination, which the Social Security Act allows, 
to bar those enga~ in a strike from receipt of AFDC. It is our opinion 
that this election is valid. 

IV 

In conclusion, an individual's participation in a labor strike does not 
alone bar that person from receipt of general assistance or food stamps. 
However, a person who is on strike is not eligible for receipt of AFDC. 
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Op. Att'y Gen. #78-11-13 and 1972 Op. Att'y Gen. 62, to the extent 
that they dealt with the issue of strikers' eligibility for general assist
ance, are hereby withdrawn as clearly erroneous. 

March 13, 1980 

JOINT EXERCISE OF GOVERNMENTAL POWERS: TORT LIABIL
ITY OF GOVERNMENTAL SUBDIVISIONS - Chapters 28E and 
613A, The Code 1979. The members of an agency or board, established 
pursuant to Chapter 28E, are subject to the coverage and protection 
of Chapter 613A. Therefore, pursuant to §613A.2, this board or agency 
may be held liable for its torts, and those of its officers, employees, 
and agents acting within the scope of their employment. (Mueller to 
Kenyon, Union County Attorney, 3-13-80) #80-3-9(L) 

March 13, 1980 

TAXATION: Property Tax Exemption Status of Church Owned Living 
Quarters. §427.1(9), The Code 1979. Property of a religious institution 
which is used as a home by an individual, regardless whether that 
individual pays rent or occupies the home rent-free in exchange for 
janitorial services rendered to the institution, would not qualify for 
the property tax exemption provided in §427.1(9). (Kuehn to Small, 
State Senator, 3-13-80) #80-3-10 (L) 

March 14, 1980 

USURY: MORTGAGE LOANS: INTEREST: §535.2 as amended by Sen
ate File 158, §535.4. Mortgage loans to Iowans who use Iowa real 
estate as collateral are governed by Iowa law. Iowa interest rates 
established at §535.2 govern such loans. Exceptions to this rule are 
provided for in S.F. 158 for certain commercial and agricultural loans. 
Out-of-state national banks may assess the rate of interest established 
in the state in which they are located. For an interim period, pursuant 
to Public Law 96-161, real estate loans secured by a first lien oh 
residential real property made between January 1, 1980, and March 30, 
1980, or made prior to December 28, 1981, pursuant to a commitment 
issued prior to April 1, 1980, have no interest rate or "points" ceiling. 
(Ormiston to Halvorson, State Representative, 3-14-80) #80-3-11 

Honorable Roger A. Halvorson, State Representative: You have re-
quested an official opinion of the Attorney General on the following 
questions: 

1) Is it legal for out-of-state lending institutions to make mortgage 
loans to Iowans using Iowa real estate as collateral? 

2) Would a mortgage loan by an out-of-state institution to an Iowan 
using Iowa real estate as collateral be subject to the jurisdiction of the 
Code of Iowa? 

In answer to your first question, a mortgage loan issued across state 
lines using real estate from the borrower's state is perfectly legal and 
contract enforcement could occur as in any other contract. The law of 
the place where the property is situated is also held to govern generally 
with respect to the requisites and validity of mortgages of real estate. 
15A C.J .S., Conflict of Laws, §13, p. 466. 

On December 28, 1979, the Congress of the United States passed Public 
Law 96-161, which affects. a certain aspect of your question for an 
interim period. This statute pre-empts applicable state law governing 
interest rates on real estate loans secured by a first lien on residential 
real property made between January 1, 1980, and March 30, 1980, or 
made prior to December 28, 1981, pursuant to a commitment issued 
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prior to April 1, 1980. Under the federal statute, the state statute 
controlling the applicable rate of interest is preempted and, consequently, 
designated loans on residential real property have no established interest 
rate ceilings. Please remember that this statute is restricted to a limited 
90-day period of time on first liens on residential real property only. 

The general rule for the applicability of the law of the situs state is 
set forth at 59 C.J.S., Mortgages, §12. 

The validity of a mortgage of real estate is generally to be tested and 
determined by the laws of the state where the mortgaged property is 
situated although the mortgage is executed, and the parties, or one or 
more of them, reside in another state, and although the mortgage pro
vides that it is to be construed and interpreted pursuant to the laws of 
the latter state .... It has generally been held that, although the mort
gage may be good and valid by the laws of the sute where it is executed, 
if it does not comply with the laws of the state where the mortgaged land 
is situated, it cannot be enforced there. 

59 C.J.S., Mortgages, §12, p. 41. 

The State of Iowa has long held that the law that governs a mortgage 
of real estate is that of the state where the property is situated. Manton 
v. J. F. Seiberling & Co., 107 Iowa 534, 78 N.W. 194 (1899). The United 
States District Court in Iowa has sustained that holding in Federal 
National Association v. Kostranek, 228 F.Supp. 777, (S.D. Iowa 1964). As 
a consequence, the Code of Iowa is the applicable law for the requisites, 
validity and construction of a mortgage on real estate situated in Iowa. 

As a general rule, the rate of interest that may be assessed on a real 
estate loan with Iowa real estate as collateral is governed by Iowa law. 
Pursuant to §535.4 of the 1979 Code of Iowa, any rate of interest that 
exceeds the rates of interest established by §535.2, as amended, is a 
violation of the Iowa Usury Statute unless the loan is made under a 
specific exemption from Iowa law. 

No person shall, directly or indirectly, receive in money or in any other 
thing, or in any manner, any greater sum or value for the loan of money, 
or upon contract founded upon any sale or loan of real or personal 
property, than is in this chapter prescribed. 

§686.4, 1979 Code of Iowa. 

There are, however, a number of variables that determine which 
section, if any, applies to a specific transaction. Those variables include 
the lender, the type of borrower, and the amount of money involved in 
the transaction. 

With the recent United States Supreme Court decision in Marquette 
National Bank v. First of Omaha Corp., et al, 439 U.S. 299, 68 L.Ed. 
2d 534, 99 S.Ct. 540 (1978), the distinction between national banks and 
other lending institutions has become meaningful in relation to interstate 
loans. The Supreme Court in that case ruled that a national bank had a 
"preferred lender status," and that under §86 of the National Banking 
Act federal law prevailed over any state restrictions on rates of interest. 
As a consequence, an Iowa borrower seeking a loan from an out-of-state 
national bank may be charged the rates of interest charged citizens of 
that state. If the lender institution is other than a national bank, Iowa 
law would control. 
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The type of borrower and the amount borrowed may create an exemp
tion from the interest rate strictures established by Iowa law. Section 
535.2 has been amended by S.F. 158 at §18.2 to exempt borrowers under 
certain specific conditions: 

Any domestic or foreign corporation, . . . and any person borrowing 
money or obtaining credit in the amount of one hundred thousand dollars 
or more, exclusive of interest, for business purposes, and any person 
borrowing money or obtaining credit in the amount of five hundred 
thousand dollars or more, exclusive of interest, for agricultural purposes, 
may agree in writing to pay any rate of interest in excess of the rate 
permitted by this section, and no such corporation . . . or person so 
agreeing in writing shall plead or interpose the claim or defense of usury 
in any action or proceeding. 
S.F. 158, §18.2. 

To summarize, loans to Iowans who use Iowa real estate as collateral 
are governed by the Code of Iowa in determining the req11isites, validity 
and construction of the mortgage. As a general rule, the rate of interest 
on such a loan is governed by §535.2 as amended. There are, however, 
exceptions on whether the Iowa interest rates are controlling. Under 
the Marquette decision, national banks from out of state may assess any 
rate of interest on Iowans that is valid in their home state. Further, 
certain loans in commercial and agricultural areas may· be exempted 
under Iowa law and any rate of interest agreeable to the Iowa borrower 
and the out-of-state lender could be charged. Finally, :real estate loans 
secured by a first lien on residential real property are presently con
trolled by federal statute which provides that on an interim basis, there 
is no established interest rate limit on designated loans. Following this 
interim federal pre-emption, Iowa law will once again govern. 

March 14, 1980 

GAMBLING: Electronic gaming devices- §§998.1, 99B.6, 99B.7, 99B.10, 
99B.12, 99B.15, chapters 123 and 725, The Code 1979; 730 I.A.C. §94.3. 
Electronic gaming devices such as "video blackjack" or "21 machines" 
are not social games under the social gambling provisions of chapter 
99B. Such devices are available to a qualified organization licensee 
under §99B.7 or as an "electrical or mechanical amusement device" 
under §99B.10. Pursuant to §99B.7(1)(b), sale or lease agreements for 
these machines must be based solely on a flat fee independent of their 
take. A liquor licensee or beer permittee may hold both a social and a 
qualified organization gambling license. However, when any gambling 
is being engaged in unper the latter, games being played under the 
former must immediately cease. Casino-type games may be conducted 
by a qualified organi1:ation but are not available for play as "social 
games." The privileges of lawful gambling under the various sections 
of chapter 99B operate independently of each other. (Richards to 
Holetz, Department of Public Safety, 3-14-80) #80-3-12 

Acting Commissioner Robe1·t G. Holetz, Department of Public Safet'l/: 
You have requested an opinion of the Attorney General regarding elec
tronic gaming devices such as "video blackjack" or "21 machines." This 
office recently opined that such devices when lawfully used according to 
chapter 99B, The Code 1979, are compatible with an Iowa liquor license 
or beer permit. Op. Att'.y' Gen. #79-12-24. The questions raised in your 
opinion request focus on the lawful use of these devices under chapter 
99B. Specifically you have inquired: 

1. Is blackjack/"21", as referred to in Chapter 99B.12 (2) (a), also 
unlawful gambling taking into consideration that the game here is played 
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by a programmed electronic amusement device as opposed to an ordinary 
deck of playing cards? 

2. Can more than one ( 1) gambling activity take place within any 
licensed establishment simultaneously under the authority of a qualified 
organization gambling license as referred to in 99B. 7 (1) (I) ? 

3. Can a person who distributes or leases the amusement devices to an 
establishment receive any profit or consideration from the device as 
referred to in 99B.7(1) (b)? 

4. Can an establishment where liquor or beer is sold be licensed as a 
qualified organization under Section 99B.7 and thereby evade the limita
tions of Section 99B.6 ( 1) (c)? 

5. Can any establishment ... be permitted to engage in bookmaking; 
to play any punch board, pushcard, pull-tab, or slot machine; or to play 
craps, chuck-a-luck, roulette, klondike, blackjack, chemin de fer, baccarat, 
faro, equality, 3-card monte, or any other game :which is customarily 
played in a gambling casino? 

6. Pursuant to the Iowa Supreme Court Decision, State, ex 1·el. Chwirka 
v. Audino, must each numbered section of the entire Chapter 99B be read 
and interpreted separately by citing Section 99B.l5 even though this 
creates conflict between various sections, including but not limited to 
99B.l, 99B.G, 99B.7, 99B.9, 99B.10, and 99B.12? 

In addition you have requested that our response cover four possible 
different gambling license situations: ( 1) no gambling license (e.g., 
§99B.10); (2) a social gambling license (§99B.6); (3) a qualified 
organization gambling license ( §99B. 7) ; and ( 4) both a social and a 
qualified organization gambling license. 

Gambling has traditionally been categorized as criminal behavior and 
is currently proscribed by chapter 725, The Code 1979. However, in the 
mid-1970's the Iowa Legislature embarked on a modification of these 
penal provisions apparently in recognition that "penny ante" gambling 
activities should not be subject to criminal sanctions. Thus, in enacting 
the provisions contain4!d in chapter 99B, the legislature created several 
areas of lawful gambling and lifted the penalties of chapter 725 on 
games, activities or devices "lawfully possessed, used, conduct4!d or parti
cipated in pursuant to chapter 99B." Section 726.15, The Code 1979. 
For purposes of this opinion, discussion is limit4!d to those areas of lawful 
gambling specified in sections 99B.6, 99B.7, and 99B.10. Additionally, 
and in response to your sixth question, we examine these privileges 
according to the guidelines pronounc4!d by the Iowa Supreme Court in 
State ex rel. Chwirka v. Audino, 260 N.W.2d 279 (Iowa 1977): 

An examination of the language of chapter 99B suggests to us the 
legislative intent that §§99B.6 and 99B.7 should be read separately, and 
specifically that §99B.6 should not be deemed to apply to qualified 
organizations under 99B.7 who are also beer permi~s or liquor licen
sees. Such legislative intent appears in the language contained in §99B.16, 
which provides: 

"99B.15 Applicability of chapter. It is the intent and purpose of this 
chapter to authorize gambling in this state only to the extent specifically 
permitt4!d by a section of this chapter. Except as otherwise provid4!d in 
this chapter, the knowing failure of any person to comply with the 
limitations imposed by this chapter constitutes unlawful gambling, a 
misdemeanor, which is punishable as provided in chapter 726." 

Since the language refers to a section of the statute only, it demon
strates the intent to allow gambling in accordance with an individual 
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section of that chapter and not to require that all sections thereof must 
be complied with in order for gambling to be lawful. This position is 
further strengthened by the explanation to the Senate bill which enacted 
chapter 99B: 

"The intent is that gambling is unlawful except as specifically per
mitted in a given section of chapter 998. The sections are not intended 
to overlap, so that each section contains the privilege and the limitations 
applicable to a given set of circumstances." Senate File 496, 66th G.A. 
(1975). 

The above language clearly fixes the legislative intent that each section 
should be l'ead separately and would not limit each othe1·. 

260 N.W.2d at 284-285 (emphasis added). 

Hriefly, these sections create the following privileges. Section 99B.6 
deals with "social gambling" in premises where liquor or beer is sold. 
A distinctive feature of this privilege is that a social gambling licensee 
[this privilege requires a license under §99B.6 (1) (a)] may "not partici
pate in, sponsor, conduct or promote, or act as cashier or banker for any 
gambling activities" [§99B.6(1) (b); cf., §§99B.6(1) (f) and (g)]; in 
other words, the social gambling licensee is merely allowed to provide 
a place where other persons may engage in "social games" [§99B.6(1) 
(c)]. These allowable "social games" are listed in §99B.12(2) and, for 
purposes of this opinion, expressly do not include any gaiJles which are 
"customarily played in gambling casinos" such as blackjack, craps, and 
roulette. Additionally, a participant in any "social game" may not win 
or lose more than fifty dollars in a twenty-four hour period. Section 
99B.6(1) (h). 

Section 99B.7 deals with the area designated as "qualified organization 
gambling." A qualified organization is by definition [§99B.1(10)]" any 
licensed person [a license is required by §§99B.7 (1) (a) and (3) (a)] 
who dedicates the net receipts of a game of skill, game of chance, or 
raffle" to "educational, civic, public, charitable, patriotic or religious 
uses in this state" [§§99B.7 (3) (b)]. The obvious intent of this privilege 
is to allow engagement in limited forms of gambling for the purpose of 
philanthropic fund raising. And whereas a social gambling licensee is 
prohibited from conducting games, a, qualified organization liceneee 
actually "conducts" games, i.e., "owns, promotes, sponsors, or operates 
a game or activity" [§99B.l (13) ]. Any game conducted by this licensee 
is subject to certain restrictions: most games are limited to one dollar 
($1.00) cost [§99B.7(1) (e)] and to merchandise prizes under twenty
five dollars ($25) in actual retail value [§99B.7(1) (d)]. By virtue of 
the Iowa Supreme Court's decision in State ex rel. Chwirka v. Audino, 
260 N.W.2d 279 (Iowa 1977), a qualified organization licensee may eon
duct virtually any kind of game it desires except a slot machine. [(C) a
sino type games such as roulette, blackjack and craps ... are games of 
chance which . . . a qualified organization was allowed to conduct if it 
met the other requirements for operation as a qualified organization 
pursuant to §99B.7." 260 N.W.2d at 284.] And according to our prior 
opinion, the term "slot machine" is limited to those devices commonly 
known as "one-armed bandits." Op. Att'y Gen. #79-12-24. Thus, for the 
qualified organization licensee, it is the manner of conducting rather than 
the type of game conducted which is crucial. 

Finally, section 99B.l0 creates a special designation for "electrical or 
mechanical amusement devices." A person may lawfully own, possess, 
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or offer for play such a device provided certain restrictions are met: 
e.g., only free games are awarded [§99B.10(1)] but not as a reward for 
playing the device [§99B.10(2) ]. A gambling license is not required for 
this privilege, and a device when used according to the enumerated re
strictions "is not a game of skill or game of chance, and is not a gambling 
device" [§99B.l (15) ]. 

Having generally reviewed these privileges, we turn to an examination 
of your questions. In response to your first question, we initially point' 
out that the substitution of a machine for a deck of cards and a human 
dealer is irrelevant. The game remains the same. Thus, the social gam
bling licensee under §99B.6 may not allow wagering between individuals 
on the outcome of the machine's game since it is not a social game 
according to §99B.12 (2) (a). On the other hand, a qualified organization 
may utilize the machine to raise money for the qualified uses of §99B.7 
(3) (b) provided it complies with the enumerated restrictions of that 
section (e.g., no cash· awards, merchandise prizes under twenty-five 
dollars in value, etc.). And under the provisions of §99B.10, the type of 
game is of no consequence if operated as an "electrical or mechanical 
amusement device." 

We will review your fourth and second questions conjunctively. The 
Supreme Court has made it clear that a liquor licensee or beer permittee 
may obtain a license and conduct games as a qualified organization irre
spective of the limits of §99B.6. State ex rel. Chwirka v. Audino, 260 
N.W.2d at 285 ("a liquor licensee who is also a qualified licensee under 
§99B.7 is not bound by the limitations contained in §99B.6, and may 
conduct gambling pursuant to §99B.7"). Hence, in our opinion a liquor 
licensee or beer permittee could have both a social gambling license and a 
qualified organization license with which he or she could permit play of 
social games under the former or could conduct fund-raising games under 
the latter. However, the relationship between these two privileges would 
be governed by §99B. 7 ( 1) (I), as identified in your second question. 
That section provides: 

During the time that games permitted by this section are being engaged 
in, no other gambling is engaged in at the same location. 

Thus, if a liquor licensee has both a social gambling and qualified 
organization license and installs such a machine for play under the latter 
privilege, whenever a person is so engaged all social gambling must stop. 
In other words, when someone is playing the machine for a merchandise 
prize under §99B.7, anyone playing a social game such as poker under 
§99B.6 must stop play until the machine game is completed. Simultaneous 
play in violation of this provision would constitute a serious misdemeanor 
according to §99B.l6 ("knowing failure ... to comply with the limita
tions imposed"). In addition such conduct could jeopardize the liquor 
license under the provisions of chapter 123, The Code 1979. 

Your third question poses a possible conflict between the statute and 
an administrative rule adopted by the Department of Revenue pursuant 
to §99B.l3, The Code 1979. Section 99B.7 mandates that the net receiptll 
from games conducted by qualified organizations be distributed as prizes 
or be dedicated and distributed to the specified uses. Correspondingly, 
the department of revenue has adopted 730 I.A.C. §94.3 which, in part, 
lists allowable expense deductions from an organization's gross receipts. 
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Included therewith is the cost of "equipment (prorated)" and "over
head expense." Thus, based on this rule, it would appear that a qualified 
organization could legitimately deduct the cost of a "21 machine" on a 
proportional basis from the grou receipts it takes in. Your question 
aptly points out the potA!ntial problem with rental or purchase arrange
ments between a machine distributor and a qualified organization caused 
by §99B.7(1) (b). That section provides in pertinent part: 

No person receives or has any fixed or contingent right to receive, 
directlll or indirectly, any profit, remuneration, or compensation from or 
related to a game of skill, game of chance, or raffle . . . . (Emphasis 
added.) 

Upon review it is our opinion that these provisions are harmonious. 
The obvious intent of the Code section is to prevent persons from making 
a business or living through the operation of qualified organization 
gambling. Any type of rental or lease/buy agreement wherein the distri
butor is to be paid directly from or on a percentage of the proceeds taken 
in by the machine would seemingly violate §99B.7(1) (b). Any such 
agreement must be based on a flat fee independent of the machine's 
take. Pursuant to the rule, then, the licensee could reimburse itself for 
the fee paid to the distributor upon proof "that the expense has been 
incurred exclusively and directly as a result of the gambling activity." 

Your fifth question appears to be based on the language of §99B.12 (2) 
(a) which prohibits play of certain games in the social gambling area. 
Thus, none of the listA!d games may be played in a social gambling 
context. ( §§99B.6, 99B.9, and 99B.12). Nor may a qualified organization 
conduct the first five listed games. However, under State ex rel. Chwirka 
''· Audino, 260 N.W.2d 279 (Iowa 1977), the remaining casino-type games 
are available to the qualified organization licensee provided the games 
8l'e conducted according to the restrictions of §99B.7. 

In summation, electronic gaming devices such as "video blackjack" or 
"21 machines" are not lawful for play as "social games" notwithstanding 
the substitution of a machine for a deck of cards and a human dealer. 
However, such devices are available to a qualified organization licensee 
or under the "electrical or mechanical amusement device" privilege. 
Whenever the device is being played under a qualified organization 
license, any other gambling at the same location must cease according to 
§99B.7(1) (1). A distributor who sells or leases these devices may not 
receive, directly or indirectly, any profit, remuneration or compensation 
from or related to their play. Sale or lease agreements must be based 
solely on a flat fee independent of the machine's take. A liquor licensee 
or beer permittee may legally hold both a social gambling and a qualified 
organization gambling license. None of the games enumerated in §99B.12 
(2) (a) may be played in a social gambling context. The first five listed 
games are also unavailable to the qualified organization. However, the 
remaining casino-type games may be conducted under the restrictions 
of §99B.7. Finally, gambling is unlawful except as specifically permitted 
by a given section of chaptA!r 99B. The sections do not overlap and each 
one contains the privilege and the limitations applicable to a given set of 
circumstances. 
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March 13, 1980 

COUNTIES: U.S. CONST. amend. XIV, IOWA CONST. Art. I, §18. 
IOWA CONST. Art. III, §38A, Sections 455.1, 455.2, 457.12, 462.1, The 
Code 1979. A county board of supervisors may, under the County Home 
Rule Amendment, regulate the drainage districts within the county on 
a county-wide basis by adopting ordinances regulating the drainage 
districts. Such an ordinance, restricting the tillage of farm land within 
sixteen feet of an open drainage ditch, would involve a valid exercise 
of the county's police power, and would not amount to a taking for 
which eminent domain procedures must be invoked. (Benton to Martin, 
Assistant Hardin County Attorney, 3-14-80) #80-3-13 

Mr. PaulL. Ma1·tin, Assistant Hardin County Attorney: In your letter 
of January 10, 1980, you .have requested an opinion of this office con
cerning the authority of the Hardin County Board of Supervisors to 
adopt an ordinance restricting tillage of farmland within sixteen feet 
of a county open drainage ditch, where the county has no easement. 
Specifically, you raise the following three questions: 

1. Whether the Board of Supervisors of a county may, under the 
County Home Rule Amendment, regulate the drainage districts within a 
county on a county wide basis by adopting various ordinances regulating 
the drainage districts. 

2. If not, whether the regulation of a drainage district within a 
county must be done by the Board of Supervisors as trustees of the 
various drainage districts on a district-by-district basis? 

3. Whether a regulation adopted by the Board of Supervisors either 
as an ordinance under the Home Rule Amendment or at the regulation 
of the trustees of the drainage district, prohibit the farming of an area 
of land adjacent to an open drainage ditch without condemnation 
proceedings. 

At the outset, it may be useful to note a few general principles con
cerning the nature and control of drainage districts. Drainage districts 
are established to provide for the darinage of surface waters from 
agricultural lands or to protect these lands from overflow, and these 
purposes are presumed to be a public benefit and conducive to the public 
health, convenience, and welfare. Section 455.2, The Code 1979. An 
organized drainage district is a political subdivision of the county in 
which it is located. Voogd v. Joint Drain. Dist., Kossuth and Winnebago 
Cos., 188 N.W.2d 387, 393 (Iowa 1971); State of Iowa ex rel. Iowa 
Employment Security Comm. v. Des Moines County, 260 Iowa 341, 346, 
149 N.W.2d 288 (1967). Sections 455.1 and 462.1, The Code 1979, place 
the management and control of drainage districts in the county board of 
supervisors or three trustees of the drainage district. In the case of 
intercounty drainage districts, such districts are managed by a joint 
board of supervisors drawn from each county. Section 457.12, The Code 
1979. Chapters 455, 462, 457 and 332, dealing generally with the powers 
of county board of supervisors, provide no express authority which would 
empower a board to enact a county-wide ordinance such as the one you 
describe in your letter. The answer to your first two questions then, must 
necessarily turn on whether a board would be authorized to enact such a 
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restrictive ordinance under the authority granted county governments 
through the County Home Rule Amendment, Article III, [Sec. 39A] of 
the Iowa Constitution. 

Article III, [Sec. 39A] of the Iowa Constitution provides: 

Counties or joint county-municipal corporation governments are grant
ed home rule power and authority, not inconsistent with the laws of the 
general asaembly, to determine their local affairs and government, except 
that they shall not have power to levy and tax unless expNssly authorized 
by the general assembly. The general assembly may provide for the 
creation and dissolution of joint county-municipal corporation govern
ments. The general assembly may provide for the establishment of 
charters in county or joint county-munici()al corporation governments. 

If the power or authority of a county conflicts with the power and 
authority of a municipal corporation, the power and authority exercised 
by a municipal corporation shall prevail within its jurisdiction. 

The proposition or rule of law that a county or ~oint county-municipal 
corporation government possesses and can exercise only those powers 
granted in expNss words is not a part of the law of this state. 

The County Home Rule Amendment expressly overrules the principle, 
previously the rule in Iowa, that county boards of supervisors have only 
such powers as are expressly conferred by statute or necessarily implied 
from the power so conferred. McMurrt~ v. Bd. of Sup'rs. of Lee Countv, 
261 N.W.2d 688, 690 (Iowa 1978). However, the Amendment itself con
tains four basic limitations. Although our office has often construed the 
Amendment since ita adoption, the seminal opinion in the construction 
of Article III, [Sec. 39A] is Op. Att'y Gen. #79-4-7. In this opinion our 
office described the self-contained limitations within the Amendment as 
follows: 
First, counties have no power to levy any tax unless expNssly authorized 
by the General Assembly. Second, in the event the power or authority of 
a county conflicts with that of a municipal corporation, a municipal 
corporation's power and authority pNvails within its jurisdiction. Third, 
the home rule power exercised by a county cannot be "inconsistent" with 
the laws of the General Assembly". Fourth, home rule power can only 
be exercised for local or county affairs and not state affairs. 

Op. Att'y Gen. #79-4-7 p. 8. 

Concerning these limitations, our office noted that they should be nar
rowly construed, while a county's powers under the Home Rule Amend
ment should be broadly construed and subject to liberal interpretation 
absent an express statutory conflict. 

Op. Att'y Gen. #79-4-7 p. 24. 

Turning to the ordinance described in your letter, it appears that at 
least two of the Amendment's limitations are clearly inapplicable. Given 
that the ordinance does not purport to levy any tax, and that there is no 
apparent conflict with any municipal ordinance, these limitations are not 
germane to our inquiry. The fourth limitation limits the exercise of home 
rule power to local or county affairs and not state affairs. Although 
drainage districts may cross county lines, in those situations, as dis
cussed above, they are governed by a joint board pursuant to Section 
457.12. Under this system, and considering that Chapter 455 places the 
control of drainage districts at the county level, we would conclude 
that the proposed ordinance would not involve the exercise of the county's 
powers in state affairs. 
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The third limitation upon a county's powers under the Home Rule 
Amendment provides that the exercise of those powers cannot be "incon
sistent with the laws of the General Assembly". Our office has discussed 
this limitation in the following terms: 

This limitation can be termed one of 'preemption'. That ill to sa.11 that in 
B'HJI given al'ea tile state, by broad and comprehensive legielatiott, U. 
intended to exclusively 1·eg1tlate the sub;ect mt~tter. Where 'preemption' 
is applicable, any local government regulation regardless of content, ls 
inconsistent with the pervasive state legislation. [Emphasis supplied]. 

Op. Att'y Gen. #79-4-7 p. 9. 

This limitation is also found in the Municipal Home Rule Amendment, 
Article III [Sec. 38A] of the Iowa Constitution. The Iowa Sup~me 
Court has therefore had occasion to construe the limitation in specific 
factual contexts, and to delineate principles which we may bring to our 
analysis. For instance, the Court in Chelsea Theater Corp. v. Cit11 of 
Burlington, 268 N.W.2d 372, 374 (Iowa 1977), held that the city's 
obscenity ordinance was irreconcilable with state Jaw. This result was 
premised upon the conclusion that the relevant statute indicated a clear 
legislative intent to deny political subdivisions the authority to enact 
any Jaw regulating the distribution of obscene materials. In Bryan v. 
City of Des Moines, 261 N:W.2d 686, 687 (Iowa 1978), the Court noted 
that under Home Rule any limitation on a city's powers by state law 
must be expressly imposed. From these cases, we can conclude that the 
question of preemption turns on discerning the Jegislatu~'s intent, and 
that any Jaw purporting to limit a county's powers after Home Rule 
must be expressly imposed. 

Given these principles, to determine whether Hardin County's ordi
nance exceeds the third limitation we must decide whether the state has, 
through broad and comprehensive legislation manifested an intent to 
exclusively regulate drainage districts. There is no indication in Chapters 
456, 467 and 462 that the legislature has intended that the state occupy 
this field and regulate drainage districts to the exclusion of county 
governments. We would conclude therefore, that the Hardin County ordi
nance does not offend the third limitation within the County Home Rule 
Amendmeht. 

It is true of course, that there is no express statutory authorization 
for the enactment of this ordinance. However, under County Home Rule, 
the relevant inquiry in determining whether the exercise of power by a 
county is authorized is not whether there is a specific grant of authority 
from the State, but rather whether the state has itself decided to govern 
the particular subject matter. An examination of two recent opinions 
from our office serves to illustrate this distinction. In Op. Att'y Gen. 
#79-9-21 our office opined that county board of supervisors may grant 
permits for the mining of coal underlying secondary roads where the 
county owns an easement, based upon the conclusion that the legislatu~ 
had evinced an intent to grant as much local control as possible to local 
government bodies over secondary roads. By contrast, in Op. Att'y Gen. 
#79-6-2 our office concluded that a County Board of Supervisors does 
not have the authority under Home Rule to establish a mental health 
department within county government, because through Chapter 230A the 
legislature clearly demonstrated an intent to provide a comprehensive 
framework for the delivery of local mental health services. The chapters 
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concerning drainage districts manifest an intent to grant control of 
drainage districts to county government, therefore the state has not 
"preempeted" this field. In Op. Att'y Gen. #79-4-7 we offered this 
response to a general inquiry which is apposite to your question. 

(Q) In cases where the general subject matter is discussed in the 
Code but the specific action or procedure that the county desires to 
undertake is not prohibited, is the county's action limited to what is 
prescribed by the Code? 

(A) No, unless the General Assembly expressly states in that Code 
chapter or provision that the county may not engage in such action or 
procedure, or unless an intent to create exclusive state regulation is 
clearly evinced in the legislative language and history. 

The Hardin County Ordinance is not "inconsistent with the laws of the 
General Assembly". 

In answer to your first question, then, we would conclude that the 
Hardin County Board of Supervisors may, under the County Home Rule 
Amendment, regulate the drainage districts within the county on a 
county-wide basis by adopting various ordinances regulating the drainage 
districts. Given this conclusion, we need not reach your second question. 

Your third question concerns whether the proposed ordinance may 
prohibit the farming of land within sixteen feet of a drainage ditch 
without the county undertaking condemnation proceedings. This inquiry 
requires us to focus on different considerations than those involved in 
your first question, where we determined that Hardin County would have 
authority to enact this ordinance under the County Home Rule Amend
ment. The third question requires us to determine whether this regulation 
would amount to a "taking" of private property so that eminent domain 
must be exercised, or whether the ordinance amounts only to an exercise 
of the county's police power for which no compensation would be owed 
to the affected landowner. Article I, §18, of the Iowa Constitution 
provides that private property shall not be taken for public use without 
just compensation being paid, and the Fourteenth Amendment of the 
United States Constitution prohibits a state from depriving a person of 
life, liberty or property without due process of law. 

Before turning directly to this issue, there are some general principles 
relating to the problem which should be set forth. First, "police power" 
may be defined as the exercise of the state's right to regulate the use of 
property to prevent any use thereof which would be harmful to tl!e 
public interest. Iowa Natural Resources Council v. Van Zee, 261 Iowa 
1287, 1294, 158 N.W.2d 111 (1968). Secondly, the dichotomy between a 
taking and the exercise of a governmental unit's police power is not 
complete, since even the exercise of that police power may amount to a 
taking if it deprives a property owner of the substantial use and enjoy
ment of his property. Phelps v. Board of Supervisors, 211 N.W.2d 274, 
276 (Iowa 1973). Finally, it has also been established that there may be 
a taking for which compensation is due without an actual invasion or 
direct physical appropriation of private property. Lage v. Pottawattamie 
County, 232 Iowa 944, 949, 5 N.W.2d 161 (1942). It has been held, for 
example, that the state is prohibited from restricting the rights of adja
cent landowners or enlarging their duties in the absence of condemnation 
proceedings; the right to use property up to the property line is a 
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valuable right. Simpson v. Iowa State Highway Commission, 196 N.W.2d 
528, 636 (Iowa 1972). 

The ordinance at issue here states that its purpose is for the protection 
of open drains and the prevention of soil erosion into open drains. To 
accomplish this purpose, farmers are prohibited from tilling within 
sixteen feet of an open drain. For the maintenance of the right of way, 
the landowner or tenant may receive brush killer from the county with 
the cost to be billed to the applicable drainage district. 

Recently, in Woodbury Cty. Soil Conservation DiBt. v. Ortner, 279 
N.W.2d 276 (Iowa 1979), the Iowa Supreme Court considered whether 
a state statute concerning soil conservation, Section 467A.44, The Code 
1979, imposed restrictions on affected landowners so onerous as to in
volve a taking rendering the provision unconstitutional, or whether it was 
a regulation under the state's police power. The Court in Ortner held that 
Section 467A.44 amounted to a proper exercise of the state's police power. 
Ortner at 279. In reaching this conclusion the Court applied a balancing 
test to determine that the statute did not deprive the landowners of the 
substantial use and enjoyment of their property. Ortner at 278. Accord
ing to the Court, the test must be whether the collective benefits to the 
public outweigh the specific restraints imposed upon the individual. 
Ortner at 278. 

As noted earlier in this opinion, the purposes for which drainage 
districts are established are presumed to be a public benefit and condu
cive to the public health, convenience and welfare. Section 466.2. An 
ordinance enacted to preserve these ditches and to promote soil conser
vation would seem to be imbued with the same characteristics. We do 
not have before us specific evidence as to the damage resulting to each 
farmer affected by this ordinance. However, given the presumption of 
benefit according to the creation and maintenance of drainage districts, 
it is difficult to postulate that the sixteen feet restriction constitutes 
such a substantial interference as to overcome the presumpion. Under the 
balancing test described by "the Court in Ortner at 278, we would conclude 
that the Hardin County ordinance constitutes a valid exercise of the 
police power and not a taking for which condemnation proceedings must 
be invoked. 

March 14, 1980 

STATE OFFICERS AND DEPARTMENTS- VITAL STATISTICS
PUBLIC RECORDS: Section 144.43, The Code 1979, provides a right 
to public examination or the issuance of copies of certain records 65 
years old or older under Chapter 68A, The Code, only at the office of 
the county registrar. In addition the State registrar or county registrar 
may disclose certain other information less than 65 years old if a direct 
and tangible interest as defined in 470 I.A.C. 103.1 can be demon
strated to the satisfaction of the State or County registrar. (Lindebak 
to McGuire, Howard County Attorney, 3-14-80) #80-3-14 

Kevin C. McGuire, Howard County Attorney: The Attorney General 
has received your question concerning the confidentiality of vital statis
tics records maintained by clerks of court throughout the state. 

On November 1, 1979, Commissioner of Public Health, Norman L. 
Pawlewski issued a notice to all Clerks of Court which stated that the 
county registrar, in this case the clerk of court, should prohibit access 
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to vital records unless the clerk was satisfied that the applicant has a 
direct and tangible interest in the content of the record and that the 
information contained therein is necessary for the determination of a 
personal or property right. The notice further specifies those records to 
which the public may have access, i.e., those vital statistics which are 
more than 65 years old and which do not show a birth out of wedlock 
or a fetal death, and applications for marriage licenses. 

Attached to the notice was a letter from Commissioner Pawlewski to 
the clerks of court which explained the notice and attempted to clarify 
the law. The letter stated in part: 

"Chapter 68A does not grant the general public, commercial or research 
organization access to vital records. Section 68A.2 of the Code of Iowa 
provides: 

Every citizen of Iowa shall have the right to examine all public records 
and to copy such records, and the news media may publish such records, 
unless some other provision of the Code expressly limits such right or 
requires such records to be kept secret or confidential. 

The letter continues: 

Section 144.43 does expressly limit access to all vital rel'ords that are lP'IS 
than 65 years old except to those with a direct and tangible interest in the 
contents of the record whether s11ch records are in tne custoay of tne 
State Registrar, County Registrar, or Local Registrar. 

The letter then sets out the requirements that a "direct and tangible 
interest" is required before a record may be inspected. That requirement 
is found in 470 I.A.C. 103.1. 

The Commissioner indicated that c·ertain other records which reflect 
adoption, paternity, legitimation or sex reassignment actions are sealed 
under Section 144.24, The Code 1979. 

The question which is addressed in this opinion is whether the letter 
and accompanying notice from Commissioner Pawlewski is correct under 
Chapter 144, The Code, and rules promulgated thereunder. There appears 
also to be a question whether 470 I.A.C. 103.1 is in conflict with Section 
144.43, The Code. 

I. 

Section 144.43 states in full: 

144.43 Vital Recot·ds Closed to Inspection - Exceptions. To protect the 
integrity of vital statistics records, to insure their proper use, and to 
insure the efficient and proper administration of the vital statistics 
system kept by the state registrar, access to vital statistics records kept 
by the state registrar shall be limited to the state registrar and his 
employees, and then only for administrative purposes. It shall be unlaw
ful for the state registrar to permit inspection of, or to disclose informa
tion contained in vital statistics records, or to copy or permit to be copied 
all or part of any such record except as authorized by regulation. 

The provisions of this section shall not apply to the following vital 
statistics if they are sixty-five years old or older: 

1. A record of birth if that birth did not occur out of wedlock. 

2. A record of marriage. 

3. A record of divorce, dissolution or marriage, or annulment of 
marriage. 
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4. A record of death if that death was not a fetal death. 

However, a vital statistic, as described in this paragraph, shall be in
spected and copied, as of right under chapter 68A of the Code, only when 
they are in the custody of a county or of a local registrar. 

The Legislature amended Section 144.43 in 1974 by adding the last two 
paragraphs. Disagreement has risen about the intent of these two para
graphs. 

It has been argued that the amendment permits the examination of 
records at local level even though those records are not public records 
in the possession of the state registrar. The conclusion reached by those 
who make that argument is that records which are closed at the state 
level would be open at the local level. 

It can be conceded that the last paragraph creates an ambiguity in 
the statute. The last sentence, read in isolation, could be read to create 
a right to examine records which are in the custody of the local registrar. 
The manifest intent of the legislature will prevail over the literal import 
of the words used. Doe v. Ray, 251 N.W. 2d 496, 504 (Iowa 1977). 

When a statute is ambiguous a court would be permitted to consider, 
among other things, the object sought to be attained and the legislative 
listing. See Section 4.6, The Code 1979. Some legislative intent can be 
found in the explanation accompanying the bill. See, City of Altoona v. 
Sandquist, 230 N.W. 2d 507, 509 (Iowa 1975) and State ex rel. Chwirka 
v. Audino, 260 N.W. 2d 279, 289 (Iowa 1977). The explanation which 
accompanied S.F. 1237, 1974 Session, 65th G.A., stated: 

"This bill makes certain vital statistics open to public inspection if they 
are sixty-five years old or older. However, public inspection may be 
demanded only on the local level. A publication clause is included." 

The clause "under Chapter 68A of the Code" was added on the enrolled 
bill. 

The explanation makes clear the intent that no additional rights be 
given to the public by the amendment. Vital Statistics which are more 
than 65 years old are available to the public at the local level only. 

The purpose of the statute construed as a whole is to protect private 
information contained on the records held in public offices. The original 
statute, the first unnumbered paragraph, prohibited access to vital sta
tistics held by the department. The amendment relaxed this restriction 
to the extent that vital statistics 65 years old or older could be obtained, 
but only on the local level. There is a diminished privacy interest in 
statistics which are that old. The J.egislature intended to make those 
statistics available, but only on the local level. If the last sentence were 
construed to give a right to all records on the local level, it would 
completely defeat the privacy interest protected by the first paragraph. 

Any member of the public has been given the right to inspect and copy, 
at the local level, records of legitimate births over 65 years old, records 
of marriages 65 years old or older, records of divorce, dissolution and 
annulment 65 years old or older, and records of death, exc~pt fetal deaths, 
which are 65 years old or older. No records of illegitimate births or fetal 
deaths are available for inspection or copying at any registrar except 
upon court order. All inspecting and copying may be done of right only 
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at the county registrar's office. The public has no right under Chapter 
68A, The Code, to demand inspection or copying of records at the State 
registrar's office. 

II. 

Section 144.43 states "It shall be unlawful for the state registrar to 
permit inspection of, or to disclose information contained in vital statis
tics records, or to copy or permit to be copied all or part of any such 
record t•.,·ct•pt IIR authorized by regulation." (Emphasis added). It is 
therefor within the authority of the Department of Health to permit 
access to records other than those which the legislature specifically pro
vided would be public. The Department has promulgated the following 
rule under that permissive clause: 

470 I.A.C. 103.1 Disclosure of Data. 

103.1 (1) The State Registrar or county registrar shall permit the 
inspection of a record or issue a certified copy of a record or part thereof 
only when he is satisfied that the applicant has a direct and tangible 
interest in the content of the record and that the information contained 
therein is necessary for the determination of a personal or property right. 

a. A request from the registrant, a member of his immediate family, 
his guardian, or their respective legal representatives shall be considered 
to be a direct and tangible interest. 

b. For the purpose of securing information or obtaining certified copies 
of vital records, the term legal representative shall include an attorney, 
physician, funeral director, insurance company, or an authorized agency 
acting in behalf of the registrant or his family. 

c. For the purpose of securing and obtaining data from vital records, 
requests from natural parents of adopted children, in the absence of a 
court order, and requests from commercial firms or agencies requesting 
listings of names and addresses shall not be considered to be direct and 
tangible interest. 

The records to which 470 I.A.C. 103.1 refers are records which are 
otherwise not open to inspection, copying, or disclosure under Section 
144.43, The Code. The source of the "direct or tangible interest" to which 
the Commissioner referred is 470 I.A. C. 103.1 (1). 

The rule provides for exceptions to the general rule that records less 
than 65 years old are not available for inspection under Chapter 68A. 
Section 144.43, The Code, expressly authorizes that exceptions may be 
made at the discretion of the department. It is the conclusion of this 
opinion that 470 I.A.C. 103.1 does not exceed the statutory authority of 
the department found in Section 144.43. The department has defined who 
is eligible to inspect recent records and for what purposes those records 
may be inspected. The letter and notice of the Commissioner correctly 
describes the law and the relationship of the administrative rule to the 
law. 

- CONCLUSION -

It is the conclusion of this opinion that the records listed in Section 
144.43, The Code, which are 66 years old or older, may be inspected at 
the office of the local registrar as a matter of right under Chapter 68A, 
The Code, and after compliance with requirements of the local registrar 
allowed in Chapter 68A. 
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Records listed in Section 144.43 which are not 66 years old may be 
inspected or the local registrar may issue a copy thereof to an applicant 
if the registrar is satisfied that the applicant has a direct or tangible 
interest as defined in 470 I.A.C. 103.1. 

March 17, 1980 

STATE OFFICERS AND DEPARTMENTS: Soybean Promotion Board; 
Beef Cattle Producers Association - §§17A.1(2), 26A.2(3), 26A.2(6) 
(b), 25A.21, 181.18, and 185.34, The Code 1979. Neither the Soybean 
Promotion Board nor the Beef Cattle Producers Association are state 
agencies. As a result, their members are not state employees covered 
by Chapter 25A for the purpose of defense and indemnification in the 
event of claims or litigation. (Mueller to Lounsberry, Secretary of 
Agriculture, 3-17 -80) #80-3-15 (L) 

March 18, 1980 

STATE OFFICERS AND DEPARTMENTS: Council of Social Services. 
§§4.1(36), 217.3, The Code 1979. The Council of Social Services has a 
statutory duty to make a recommendation of individuals qualified to 
be Commissioner of Social Services. (Black to Rush, Senator, 3-18-80) 
#80-3-16 (L) 

March 21, 1980 

COUNTIES AND COUNTY OFFICERS; ROADS AND HIGHWAYS. 
Maintenance of partially closed secondary roads. Ch. 319; §§306.4(2), 
306.10-.26, 309.67, The Code 1979. County boards of supervisors duty 
to maintain continuously in the best condition practicable and remove 
obstruction, including snow, from secondary roads under its jurisdiction 
extends to any portion of a road which has not been vacated and closed. 
(Hyde to Schwengels, State Senator, 3-21-80) #80-3-17(L) 

March 25, 1980 

VITAL RECORDS-COMMON LAW NAME CHANGES. Chapter 674; 
Section 595.5, The Code 1979. The consistent use, by a married couple, 
of a hyphenated combination of their antenuptial surnames may estab
lish that combination as the legal surname of the couple even though 
there was no change of name petition under Chapter 674, The Code 
1979, nor was there a request for a name change on the application 
for a marriage license pursuant to Section 595.5, The Code. (Lindebak 
to Angrick, Citizens Aide/Ombudsman, 3-25-80) #80-3-18(L) 

March 25, 1980 

TAXATION: Application of Partial Property Tax Exemption for Indus
trial Real Property. 1979 Session, 68th G.A., ch. 103 (H.F. 650). A 
city is given the local option in §1 of H.F. 650 to provide, by ordinance, 
for a partial tax exemption for all, not merely some, industrial property 
of the three types eligible for the exemption. Pursuant to §4 of H.F. 
650, a city may, but need not, give prior approval to a specific proposed 
industrial project as eligible for the tax exemption, provided that the 
city has enacted the ordinance authorized by §1 of H.F. 650. (Griger 
to Murray, State Senator, 3-25-80) #80-3-19 

Honol'able John S. Murray, State Senator: You have requested an 
opinion of the Attorney General concerning the meaning of 1979 Session, 
68th G.A., ch. 103 (hereinafter referred to as H. F. 660). In your written 
request, you state: 

Specifically, Chapter 103 of the Laws of the Sixty-Eighth General 
Assembly, 1979 Session, states that "A city council ... may provide for 
a partial exemption from property taxation of the actual value added to 
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industrial real estate by the new construction of industrial real estate 
and the acquisition of or improvement to machinery and equipment 
assessed as real estate ... " 

My prim&~ry question is whether or not this language permits a city 
council to use its discretion in providing a partial exemption to one 
company which builds a new building, but declines to provide the exemp
tion to another company which builds a similar new building. 

In answering this question, I would appreciate your consideration of 
the following questions: 

( 1) May a city council specify in the enacting ordinance particular 
geographic boundaries within the city that shall be the only areas 
within which they choose to provide for the partial exemptions? 

(2) May a city council specify in the ·2nacting ordinance that only certain 
types of new industrial construction, such as construction incorporating 
passive solar energy techniques, shall be granted the partial exemptions? 

( 3) May a city council specify in the enacting ordinance that only 
projects meeting certain desirable social or economic standards, such as 
providing at least twelve new jobs in the community upon completion, 
shall qualify for the property tax exemptions? 

( 4) May a city council specify in the enacting ordinance that all persons 
to receive the partial exemption must apply for prior approval to the 
city council as outlined in Section 4 of the chapter? 

(5) In considering proposals for prior approval as outlined in Section 4 
of the chapter, may the city council grant that prior approval based upon 
criteria such as those mentioned in questions one through three of this 
letter? 

Section one of H. F. 650 provides as follows: 

Section 1. NEW SECTION. A city council, by ordinance, or a county 
board of supervisors as authorized by section two (2) of this Act, by 
resolution, may provide for a partial exemption from property taxation 
of the actual value added to industrial real estate by the new construction 
of industrial real estate and the acquisition of or improvement to ma
chinery and equipment assessed as real estate pursuant to section four 
hundred twenty-seven A point one ( 427 A.1), subsection one (1), para
g~raph e, of the Code. New construction means new buildings and struc
tures and includes new buildings and structures which are constructed 
as additions to existing buildings and structures. New construction does 
not include reconstruction of an existing building or structure which does 
not constitute complete replacement of an existing building or structure 
or refitting of an existing building or structure, unless the reconstruction 
of an existing building or structure is required due to economic obso
lescence and the reconstruction is necessary to implement recognized 
industry standards for the manufacturing and processing of specific 
products and the reconstruction is required for the owner of the building 
or structure to continue to competitively manufacture or process those 
products which determination shall receive prior approval from the city 
council of the city or the board of supervisors of a county upon the 
recommendation of the Iowa development commission. The exemption 
shall also apply to new machinery and equipment assessed as real estate 
pursuant to section four hundred twenty-seven A point one ( 427 A.l), 
subsection one ( 1), paragraph e, of the Code unless the machinery or 
equipment is part of the normal replacement or operating process to 
maintain or expand the existing operational status. 

The ordinance or resolution may be enacted not less than thirty days 
after holding a public hearing in accordance with section three hundred 
fifty-eight A point six (368A.6) of the Code in the ease of a county, 
or section three hundred sixty-two point three (362.3) of the Code in the 
ease of a city. The ordinance or resolution shall designate the length of 
time the partial exemption shall be available and may provide for an 
exemption schedule in lieu of that provided in section three (3) of this 
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Act. However, an alternative exemption schedule adopted shall not pro
vide for a larger tax exemption in a particular year than is provided for 
that year in the schedule contained in section three (3) of this Act. 

Section two of H.F. 650 pertains to the authority of the county board 
of supervisors and has no relevance to the questions you raised. 

Section three of H.F. 650 provides as follows: 

Sec. 3. NEW SECTION. The actual value added to industrial real 
estate for the reasons specified in section one ( 1) of this Act is eligible 
to receive a partial exemption from taxation for a period of five years. 
"Actual valu-e added" as used in this Act means the actual value added 
as of the first year for which the exemption is received, except that actual 
value added by improvements to machinery and equipment means the 
actual value as determined by the assessor as of January first of each 
year for which the exemption is received. The amount of actual value 
added which is eligible to be exempt from taxation shall be as follows: 

a. For the first year, seventy-five percent. 

b. For the second year, sixty percent. 

c. For the third year, forty-five percent. 

d. For the fourth year, thirty percent. 

e. For the fifth year, fiftEen percent. 

This schedule shall be followed unless an alternative schedule is adopt
ed by the city council of a city or the board of supervisors of a county in 
accordance with section one ( 1) of this Act. 

However, the granting of the exemption under this section for new 
construction constituting complete replacement of an existing building 
or structure shall not result in the assessed value of the industrial real 
estate being reduced below the ass·essed value of the industrial real 
estate before the start of the new construction added. 

Section four of H.F. 650 provides as follows: 
Sec. 4. NEW SECTION. An application shall be filed for each 

project resulting in actual value added for which an exemption is claimed. 
The application for exemption shall be filed by the owner of the property 
with the local assessor by February first of the assessment year in which 
the value added is first assessed for taxation. Applications for exemption 
shall be made on forms prescribed by the director of revenue and shall 
contain information pertaining to the nature of the improvement, its 
cost, and other information deemed necessary by the director of revenue. 

A person may submit a proposal to the city council of the city or the 
board of supervisors of a county to receive prior approval for eligibility 
for a tax exemption on new construction. The city council, by ordinance, 
or the board of supervisors, by resolution, may give its prior approval 
of a tax exemption for new construction if the new construction is in 
conformance with the zoning plans for the city or county. The prior 
approval shall also be subject to the hearing requirements of section one 
( 1) of this Act. Such prior approval shall not entitle the ow net· to 
exemption from taxation until the new construction has been completed 
and found to be qualified real estate. However, if the tax exemption "for 
new construction is not approved, the person may submit an amended 
proposal to the city council or board of supervisors to approve or reject. 

Section five of H.F. 650 provides as follows: 
Sec. 5. NEW SECTION. When in the opinion of the city council 

or the city board of supervisors continuation of the exemption granted 
by this Act ceases to be of benefit to the city or county, the city council 
or the county board of supervisors may repeal the ordinance authorized 
by section one ( 1) of this Act, but all existing exemptions shall continue 
until their expiration. 



642 

The final section of H.F. 650, §6, precludes the tax exemption author
ized by this law if the property for which exemption is claimed has 
received any other authorized property tax exemption. 

An examination of H.F. 650, in its entirety, discloses the obvious 
legislative purpose to permit a city (or county) to grant a partial prop
erty tax exemption to industrial property of the type set forth in §1 
of the statute as an incentive to attract industrial development to the 
locality opting to provide for such an exemption. The statute, therefore, 
sets forth a local option scheme whereby a city council has the discretion 
to adopt the partial exemption or not. 

Section one of H.F. 650 appears to set forth three different types of 
industrial property which the city council can make partially tax exempt 
in accordance with the schedule set forth in §3 of H.F. 650 or alternate 
schedule authorized by §1 of H.F. 650. These three types of industrial 
property are: (1) New industrial construction which consists of new 
buildings and structures or new buildings and structures constructed as 
additions to existing buildings and structures. (2) In the event that 
reconstruction is not complete replacement or refitting of an existing 
building or structure, the partial exemption will apply, provided that 
such reconstruction is required due to economic obsolescence and is neces
sary to implement recognized industry standards for manufacture and 
processing of specific products and is required for the proposed recon
structed building or structure's owner to continue competitively to manu
facture or process such products. This determination must receive prior 
approval from the city council but only upon the recommendation of the 
Iowa Development Commission. (3) Acquisition of new or improvement 
to machinery and equipment assessed as real property pursuant to 
§427A.1(1) (e), The Code 1979. 

The city's ordinance adopted pursuant to §1 of H.F. 650 (hereinafter 
referred to as §1 ordinance) must, in addition to authorizing the partial 
exemption of the three categories of industrial property heretofore de
scribed, designate the length of time the partial exemption will be avail
able and may provide for an alternative, but not larger, exemption 
schedule in lieu of the one expressly set forth in §3 of H.F. 650. 

Section three of H.F. 650 describes how the partial exemption will 
apply. In essence, the amount of exemption will be a percentage of 
"Actual value added" to a new industrial project which qualifies as the 
type of property made partially exempt by the city council which enacted 
a §1 ordinance. The "Actual value added" is partially exempt from 
property tax for a five year period with the amount of exemption 
decreasing each subsequent year for the value added in the first year. 

Section four of H.F. 650 requires the filing of an application for 
exemption with the local assessor "by February first of the assessment 
year in which the value added is first assessed for taxation." Section 
fout· also provides for the submission of a proposal by a person to the 
city council "for prior approval for eligibility for a tax exemption on 
new construction." Such prior approval is given by the city council 
by ordinance (hereinafter referred to as §4 ordinance). No penon is 
required to submit such a proposal and, if one is submitted, the city has 
no obligation to accept it. 
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Section five of H.F. 660 allows the city council to repeal the §1 ordi
nance, but if exemptions then exist because actual value has been added 
pursuant to §3 of H.F. 660, such existing exemptions "shall continue until 
their expiration." 

In your opinion request, you pose six questions. The answers to your 
questions depend upon the city council's authority under §1 and §4 of 
H.F. 660. Iowa cities do not have an independent taxing power, but would 
derive their power to tax or exempt property from the Iowa legislature. 
See Clark v. City of Des Moines, 222 Iowa 317, 267 N.W. 97 (1936); 
Iowa Const. Amend. 25. Therefore, a §1 ordinance must grant the partial 
exemption in harmony with the provi_sions of §1 of H.F. 660 and cannot 
enlarge, modify, or restrict the exemption beyond the clear import of the 
statute. 

Section one of H.F. 650 allows a city to grant the partial exemption 
to certain narrowly defined partial reconstruction projects which receive 
the prior approval of the city upon recommendation of the Iowa Develop
ment Commission. But, the other two types of industrial property eligible 
for exemption under a §1 ordinance do not need such prior approval 
and are not limited to only certain types of industrial new construction 
or certain types of new or improvements to machinery and equipment 
assessed as real property under §427A.1(1) (e). Moreover, §1 of H.F. 
660 does not contain any language allowing the city council to specify 
particular geographical areas, and exclude others, in which new indus
trial construction would receive the partial exemption. Statutes cannot 
be construed so as to extend, enlarge, restrict, or otherwise change the 
meaning thereof. Boyle v. Burt, 179 N.W.2d 613,616 (Iowa 1970). If the 
legislature would have intended to allow the city council, in enacting a 
§1 ordinance, to specify geographic boundaries for the exemption, it 
could have done so, as it did in the urban revitalization local option tax 
exemption found in 1979 Session, 68th G.A., ch. 84. 

Therefore, with reference to your primary question, it is clear that a 
city has no authority to enact a §1 ordinance which would grant the 
partial exemption to one new industrial building and deny it to another 
new industrial building. A city is given the local option to enact a §1 
ordinance or not, but if it enacts such an ordinance the partial exemption 
is available to all new industrial buildings constructed therein. The 
exemption is also available to all reconstruction meeting the criteria of 
§1 of H.F. 650, not merely some of such eligible reconstruction. The same 
result also is required for the acquisition of or improvement to §427A.1 
(1) (e) machinery and equipment. 

Given the aforementioned discussion of the meaning of §1 of H.F. 650, 
it also follows that your questions numbered ( 1), (2) and (3) must be 
answered in the negative. 

The resolution of your questions numbered (4) and (6) depend upon 
the meaning of the second paragraph in §4 of H.F. 660. The provisions 
of §4 must be considered in pari materia with the whole of H.F. 660. 
Statutory construction requires that each section must be construed with 
the statute as a whole and all parts must be compared and construed 
together as opposed to placing undue emphasis upon any particular part. 
Grm·gen ·v. State Tax Cummissiu1t, 166 N.W.2d 782 (Iowa 1969). lh the 
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construction of a statute, the object to be effected, the evil or mlsehlef to 
be remedied, and the purpose to be accomplished should be examined in 
order to reach a reasonable and sensible result with the view of carrying 
out the intention of the enacting legislature. Isaacson v. Iowa State Tax 
Commission, 183 N.W.2d 693 (Iowa 1973). 

As previously noted, the purpose of H.F. 660 was to allow cities (or 
counties) the local option of offering industrial business a tax incentive 
for new construction or improvements to industrial real property. That 
purpose is accomplished when a city enacts a §1 ordinance. Pursuant to 
§6 of H.F. 650, the city can repeal the §1 ordinance, but all existing 
exemptions, i.e. "Actual value added" to industrial real property, continue 
until the expiration of the five year exemption period. However, between 
the time when a person decides to locate new industry in a §1 ordinance 
city and the adding of actual value to commence the exemption as set 
forth in §3 of H.F. 650, a city council could repeal the §1 ordinance with 
the result that such person obtains no exemption at all. Such a person, 
however, appears to have been provided with some measure of protection 
against such a contingency by the §4 ordinance, if the city will enact 
one. In short, such a person may submit a proposal to the city council of 
a city which had enacted a §1 ordinance and if the proposal is approved, 
the exemption will be effective, even if th(! city should subsequently 
repeal the ordinance prior to any actual value added. In essence, once the 
city enacted a §4 ordinance, such action would be tantamount to a con
tract for exemption between the person submitting the proposal and the 
city. Rixford Mfg. Co. v. Town of Highgate, 102 Vt. 1, 144 Atl. 680 
( 1929). In the absence of a contract for exemption or a consideration 
for an agreement expressed or inferred in a statute, a tax exemption 
is a mere privilege or gratuity which can be repealed at any time. Kim
ball-Tylel· Company v. City of Baltimore, 214 Md. 86, 133 A.2d 433 
(1967). This conclusion that §4 of H.F.650 offers a measure of protection 
against the repeal of the §1 tax exemption as applied to the person 
seeking and obtaining such §4 ordinance is further fortified by the fact 
that H.F. 660 is silent on the repeal of a §4 ordinance. Section four of 
H.F. 650 does, however, provide that the industrial exemption is not 
effective until the prior approved new construction is completed and 
meets the qualifications of the proposal approved by the city council. 
Therefore, the prior approval of a §4 ordinance is binding upon the city 
and the person's new construction proposal must be adhered to by the 
person or the exemption will not be available. If such person could obtain 
the partial exemption for "actual value added" pursuant to §3 of H.F. 
660 prior to completion of the new construction under the §1 ordinance, 
the prior approval would be meaningless as to that person. Therefore, 
in order to insure that the person adheres to the prior approved proposal, 
the exemption would not commence until the new construction was com
pleted and found to be commensurate with the approved proposal. Stat
utes should be construed to avoid unreasonable and absurd consequences. 
Isaacson, 183 N.W.2d at 695. If §4 of H.F. 660 was construed to authorize 
a city not enacting a §1 ordinance to adopt a §4 ordinance, then the city 
would be authorized to pick and choose with unfettered and arbitrary 
discretion those persons whose industrial new construction projects would 
be approved for tax exemption and those not approved. Such a scheme 
would autJlorize tax inequality of similarly situated new industrial con
struction in the same city. It cannot be presumed that the legislature 



645 

would have intended to adopt a statute with such unreasonable conse
quences. On the other hand, even if a city did not appropve a proposal 
submitted pursuant to §4, the person could still receive the exemption 
pursuant to the existing §1 ordinance and, if that ordinance was repealed 
pursuant to §5, all persons with existing exemptions would retain them. 
If such person had not yet added value at the time of such repeal of the 
§1 ordinance and the city had not enacted a §4 ordinance, that person 
would still be treated similarly to all other persons who bad not yet 
added value. Therefore, the view that a §4 ordinance can only be adopted 
by a city which had enacted a §1 ordinance does provide for substantial 
equality as to the availability of the exemption for all those similarly 
situated. 

Given the aforementioned discussion of the interplay between §1 and 
§4 of H.F. 650, it is clear that the statutory language in §4 and the 
purpose of the section are not compatible with the proposition that a city 
council can require all persons seeking the partial exemption to obtain 
prior approval as set forth in §4. Indeed, the only prior approval abso
lutely required in order for the exemption to be applicable is certain 
partial reconstruction as set forth in §1. The fact that the legislature has 
enumerated when prior approval is requi~ed as a prerequisite for exemp
tion implies exclusion of such required prior approval for new construc
tion and acquisition of and improvement to §427 A.1 ( 1) (e) machinery and 
equipment under the doctrine of expressio unius est exclusio alterius. 
See Dotson v. City of Ames, 251 Iowa 467, 101 N.W.2d 711 (1960). 
Consequently, your question number (4) is answered in the negative. 

Finally, in view of our interpretation that §4 of H.F. 660 was intended 
to provide a measure of protection in the event of a repeal of a §1 
ordinance, and was not meant to grant to the city council unlimited 
discretion to restrict the tax exemption in a manner which would allow 
similarly situated new construction to receive unequal tax treatment, it is 
clear that a city council should not base its prior approval on the criteria 
listed in your questions (1) through ( 3). Of course, the city may, in its 
discretion, refuse to grant prior approval, but such approval or rejection 
should be based upon the merits of the particular industrial project and 
whether the city believes the project would otherwise qualify for exemp
tion under its §1 ordinance and, if so, whether it desires to bind itself 
not to repeal the exemption for that project. Thus, your fifth question 
is answered in the negative. 

March 25, 1980 

COUNTIES AND COUNTY OFFICERS: Closing of Roads in Unin
corporated Villages-§§306.3, 306.4 and 306.10, The Code, 1979. Coun
ties can only close public roads under their jurisdiction and control. 
In order for a street or road in an unincorporated village to be public, 
there must be a dedication and an acceptance. (Blumberg to Hulse, 
State Senator, 3-26-80) #80-3-20 (L) 

March 25, 1980 

GOVERNOR/ENERGY POLICY COUNCIL: Enforcement of emergency 
energy conservation measures. §93.8, The Code 1979. The Code provides 
no authority to punish those who violate an order of the Governor 
to conserve energy in an acute energy shortage; absent such authority 
criminal sanctions cannot be imposed. The state could seek injunctive 
relief in individual cases to force compliance. ( Ovrom to Stanek, Direc
tor, Energy Policy Council, 3-26-80) #80-3-21 !L) 
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March 28, 1980 

WEAPONS-MACE: Sections 702.7, 704.1, and 724.1, The Code 1979. 
Mace, which is non-lethal and leaves no permanent physical effects, 
may be possessed and used by non-peace officers for the purpose of 
self-defense. Mace is not either an offensive weapon or a dangerous 
weapon. Mace, furthermore, may be used as a means of reasonable 
force to repel an attacker. (Pottorff to Robinson, State Senator, 3-28-
80) #80-3-22 (L) 

March 28, 1980 

MUNICIPALITIES: Municipal Transit Systems-§§28E.6, 28E.17 and 
284.12(10), The Code 1979. Cities can share use of a municipal transit 
system through Chapter 28E. The tax authorized by §384.12(10) can 
only be levied if the revenues of the municipal transit system are 
insufficient. (Blumberg to Kirkenslager, State Representative, 3-28-
80) #80-3-23 (L) 

March 28, 1980 

FINANCIAL INSTITUTIONS; HOME MORTGAGES: Analysis of eight 
question11 interpreting various state and federal statutes relating to 
home mortgage instruments and transactions. United States Constitu
tion, art. I, §10, cl.1; Pub.L. No. 96-161, §§104, 106(a)(b)(d); 12 U.S.C. 
§1464(a); 12 C.F.R. §646.6-ll(f) (g); 12 C.F.R. 690.2; 1979 Session, 
68th G.A., ch. 132, §16, further amending 67th G.A., ch. 1190, §12(2)(c), 
as amended by 1979 Session, 68th G.A., ch. 130, §22; 1979 Session, 68th 
G.A., ch. 130, §19(a); §§4.6, 536.2(3) (a), 636.2( 4), The Code 1979. Iowa 
follows the lien theory of mortgages, a real estate contract transfers 
equitable title to the land. The increase of mortgage interest rates 
as the result of a sale of !and by real estate contract by the employment 
of a due-on-transfer provision contained in a mortgage contract should 
not be based solely on the lender's economic interest (i.e., increase in 
maximum permissible interest rates), but should bear a rational rela
tionship to the probable alteration of risk to security or likelihood of 
repayment. At no time can the rate of interest exceed the maximum 
permissible interest rate for mortgages which can vary from nine per
cent to the maximum rate under Public Law 96-161, §106, depending 
on the date the mortgage instrument was executed, the terms of the 
mortgage, the location of the property, and the type of institution 
(i.e., federal or state) issuing the mortgage. The Legislature can pass 
legislation affecting existing contracts so long as the impairment of 
contract does not violate the provisions of the United States Consti
tution, art. I, §10, cl. 1, as interpreted by the United States Supreme 
Court. (Miller, Hagen and Norby to Holden, State Senator, 3-28-80) 
#80-3-24 

Honorable Edgar H. Holden, State Senator: We have received three 
letters from you requesting opinions from this office concerning various 
issues relating to the application of recent legislation to home mortgage 
instruments and the rights of the mortgagor and mortgagee thereunder. 
Your letters propound eight separate questions, which we have numbered 
I through VIII and address below. 

As an introductory note, our response to your first three questions 
involves the scope of application and enforcement of mortgage provisions 
which provide for acceleration of the remaining balance of a mortgage 
upon transfer of the mortgaged real estate by the mortgagor. These 
provisions are known by various names, such as due-on-sale, due-on
conveyance, due-on-transfer, or acceleration clauses. For purposes of this 
opinion, the term "due-on-transfer" will be used. Further, we offer our 
response to your questions with the caveat that resolution of factual 
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questions is not an appropriate function of an Attorney General's opinion 
so that a definitive answer to a question that would address all situations 
may not be possible. 

I. 

Your first question stated: 

Some conventional real estate mortgages contain a provision such as 
'any transfer of real estate covered by this mortgage, or any part of said 
real estate shall give the Association the right to declare all indebtedness 
secured by this mortgage immediately due and payable.' 

Some financial institutions have interpreted this provision to prohibit 
a mortgagor from entering into a contract to sell such real estate. 

Most contracts do not transfer title until the mortgage is released. Can 
the word 'transfer' apply to equity as well as title?' 

This question makes reference to the fact that in a sale of mortgaged 
property by real estate contract, the mortgagor will retain legal title, 
while the transfet·ee will receive equitable title to the property. Thill 
situation is neated in that Iowa follows the "lien theory" of mortgages, 
under which the mortgagor retains legal title to the mortgaged property, 
while the mortgagee takes only a security interest in the property. See 
Fitzgemld v. Flannagan, 155 Iowa 217, 135 N.W. 738 (1912). In a subse
quent contract sale, the mortgagor will retain his/her legal title, but the 
contract purchaser will obtain an equitable title to the property. The 
question then arises whether the contract sale constitutes a transfer of 
such a nature as to trigger application of a due-on-transfer clause. The 
application of various acceleration or due-on-transfer clauses to transfer 
of equitable title pursuant to a real estate contract has been considered 
by several courts and commentators. These authorities are in agreement 
that in a jurisdiction which follows the lien theory of mortgages, a trans
fer by land contract does trigger application of a due-on-transfer clause, 
whether the clause specifically prohibits "transfer,"' 'sale," "alienation," 
or "conveyance.'' Tucker v. Lassen Savings and Loan Assn., 526 P.2d 
1109, 1173 (Cal. 1974); Mutual Federal Savings and Loan Assn. v. 
WiBcoMin Wire Works, 58 Wis.2d 99, 205 N.W.2d 762, 765 (1973); 
Annot., 69 A.L.R.3d 718, 742 (1976); Dunn, Enforcement of Due-on
Transfe1· Clauses, 13 Real Prop., Prob. and Tr.J. 891, 912. Accordingly, 
we believe that under Iowa law, a real estate contract sale does trigger 
the application of the due-on-transfer clause specified in your question. 

II. 

Your second question is as follows: 

Can a financial institution raise the interest rate on an existing mort
gage in exchange for permitting a contract sale? 

As we understand your question, it is, in essence, whether a lender 
can demand an increase in the interest rate on an existing mortgage in 

' The due-on-transfer language contained in your question appears to 
be of very broad application, e.g., it would be triggered by many types 
of transfer. It should be noted that the particular language of a ~lau~e 
may provide for a different result. For example, a clause whtch ts 
triggered only by a transfer of fee title might not be triggered by a real 
estate contract sale. 
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exchange for a waiver of the lender's right to receive payment of the 
remaining balance due upon transfer of the mortgaged real estate. More 
specifically, can the lender demand an increase without having to show 
any justification for the increase, such an increase being limited only 
by the application of the usury limit. 

For purposes of this opinion, we will refer to the lender's ability to 
demand an increase in interest rate wihtout a need to show a justifica
tion, or to demand acceleration of the balance, as "strict enforcement" 
of the due-on-transfer clause. In effect, strict enforcement would result 
in the mortgagor/seller continuing mortgage payments at an increased 
interest rate, or being required to pay the entire balance due, while 
receiving contract payments from the new buyer. 

Initially, it should be noted that in regard to mortgages executed after 
July 1, 1979, 1979 Session, 68th G. A., ch. 132, §16 (c), further amending 
1978 Session, 67th G.A., ch. 1190, §12(2) (c), as amended by 1979 Session, 
68th G.A., ch. 130, §22, controls this question. See Op. Atty. Gen. #80-2-6; 
#79-8-23. (This statute has a prospective effect only.) Pursuant to ch. 
132, §16, a mortgage provision which prohibits transfer of the property, 
or alters the interest rate, repayment schedule, or term of the mortgage 
upon such transfer is enforceable only if the lender can show on reason
able grounds that its security interest or likelihood of repayment is 
impaired, based solely on criteria which are not more restrictive than 
used to evaluate a new mortgage. Thus, under ch. 132, §16, a lender 
has the opportunity to make a factual showing to support enforcement of 
a due-on-transfer clause. 

This office cannot render a definitive opinion on enforcement of a 
due-on-transfer clause under ch. 132, §16, as resolution of any specific 
question would involve a factual determination in each instance concern
ing the proposed transferee and the exact language of the contractual 
agreements between the parties. An Attorney General's opinion cannot 
appropriately resolve a purely factual question. 

In contrast to the above statute, 1979 Session, 68th G.A., ch. 180, §22 
(2) (c), temporarily provided for a total prohibition of enforcement of 
due-on-transfer clauses in mortgages executed during the period it was 
in effect. The effective period of this statute was April 6 to July 1, 1979, 
at which time permanent legislation, i.e., 1979 Session, 68th G.A., ch. 132, 
§16, went into effect. (See pages 18 through 19 for discussion of the 
application of ch. 130, §22(2) (c) to mortgages executed by federally 
chartered savings and loan institutions.) 

In regard to mortgages executed prior to April 6, 1979, no Iowa 
statute addresses the propriety of enforcement of due-on-transfer clauses, 
nor has the Iowa Supreme Court considered! the propriety of such 
enforcement. The courts of many other state3, however, have considered 
the issue of enforceability of due-on-transfer clauses. Historically, the 
common law position was that, in the absence of statutory provisions, 
due-on-transfer clauses were strictly enforceable. 59 C.J .S. Mortgages 
§113; Dunn, 13 Real Prop., Prob. and Tr.J. 891 at 897. In recent years, 
however, even in the absence of specific statutory provisions, the courts 
of several states have denied strict enforceability of due-on-transfer 
clauses on the basis of considerations of equity and restraint upon aliena-
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tion. Fi1·st Southern Federal Savings and Loan v. Britton, 345 So.2d 300 
(Ala. Civ. App. 1977); Patton v. First Federal Savings and Loan Assn. 
of Phoenix, 578 P.2d 152 (Ariz. 1978); Wellenkamp v. Bank of America, 
582 P.2d 970 (Cal. 1970); Nichols v. Ann Arbor Federal Savings and 
Loan, 73 Mich. App. 163, 250 N.W.2d 804 (1977); Continental Federal 
Savings and Loan v. Fetter, 564 P.2d 1013 (Okla. 1977); Dunn, p. 906. 
It should be noted, however, that no court has found a due-on-transfer 
clause to be invalid per se, but in all cases have required a showing that 
enforcement was justified in the particular situation considered. 

The two major rationales offered by courts which have refused to 
strictly enforce due-on-transfer clauses are that enforcement results in 
an unreasonable restraint on alienation of land and/or that strict enforce
ment would be inequitable under the particular factual circumstances 
presented. For example, in First Southern, 345 So.2d at 303, the court 
states: 

Whether the propriety of acceleration of a mortgage through a due-on
sale clause is tested as a reasonable restraint on alienation of property 
or as a resonable and equitable exercise of a contractual right in light 
of the purpose of the clause, does not strike us to be of great concern. 
We consider that the right of the mortgagee to exercise its option to 
accelerate payment because of a violation of a due-on-sale clause is to be 
recognized a~ is any bargained-for right in the contract. 

Some jurisdictions have relied upon statutes which provided for prohibi
tion of restraints on alienation. Patton, 578 P.2d at 158; Tucker, 526 
P.2d at 1176; Annot., 69 A.L.R.3d at 727. The other jurisdictions refus
ing strict enforcement appear to rely on nonstatutory grounds. First 
Southern; Nichols; Continental Federal; Dunn, p. 905-906. 

The framework for decisions in those cases denying strict enforcement 
rcquiJ"l'll a Khnwing hy the lendc1· that enfon-ement is justified in that 
the transfer r·eNult:~ in increased risk or jeopardize the security of the 
lender. These justification!\ for enforcement are weighed against the 
equitable considerations and the restraint on alienation caused by en
forcement. In Tucker, 526 P.2d at 1173, the California Supreme Court 
summarized this process as follows: 

By the foregoing language we recognized that it is not only the justifica
tion for enforcing a particular restraint which is relevant to the deter
mination of whether such a restraint is 'reasonable' within the meaning 
of Coast Bank; we must also consider the quantum of restraint-that is, 
the actual practical effect upon alienation which would 'l"esult from 
enforcement of the restraint. It is the relationship between these two 
factors which must govern our consideration of the enforcement of a 
'due-on' clause in particular circumstances: To the degree that enforce
ment of the clause would result in an increased quantum of actual re
straint on alienation in the particular case, a greater justification for 
such enforcement from the standpoint of the lender's legitimate interests 
will be required in order to warrant enforcement. [Emphasis in original.] 

In Continental Federal, 564 P.2d at 1018, quoting Ray v. Oklahoma 
Furnitu1·e Manufacturing Co., 170 Okla. 414, 40 P.2d 663, 665 (1935), the 
Oklahoma Supreme Court adopted the following test for determining the 
reasonableness of enforcement of a due-on-transfer clause. 

• ... The rule invalidating contracts in restraint of trade does not include 
every contract of an individual by which his right to dispose of his 
property is limited or restrained. * * • It seems to be clear that, like 
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agreements in restraint of trade, agreements restricting the use or sale 
of property must be reasonable to be valid. To such an agreement is 
likewise applicable the usual test of reasonableness, viz., whether the 
restriction imposed on one party is greater than is necessary for the 
protection of the other.' Further, it is said in 6 R.C.L. c. 194, p. 789: 'No 
better test can be applied to the question whether a particular contract 
is reasonable than by considering whether the restraint is such only as 
to afford a fair protection to the interest of the party in favor of whom 
it is given, and not so large as to interfere with the interests of the public. 
Whatever restraint is larger than the necessary protection of the party 
can be of no benefit to either; it can be only oppressive, and if oppressive 
it is, in the eye of the law, unreasonable. It seems that the extent of the 
restraint imposed by the contract would be of some importance in deter
mining its reasonableness. 

The inquiry made by a court denying strict enforcement must consider 
both the individual transferee's credit and the type of transfer. As dis
cussed below, a contract sale may be considered differently than an 
outright sale or mortgage assumption. Additionally, the type of enforce
ment undertaken by the lender is considered. For example, an increase 
in the interest rate might be sustained in a situation where acceleration 
of the entire balance due would be found inequitable or an unreasonable 
restraint on alienation. 

Several rationales are commonly cited in support of strict enforcement 
of due-on-transfer clauses. One rationale is sanctity of contracts, which 
is a manifestation of judicial reluctance to modify the terms freely 
entered into by the parties. Malouf t•. Midland Federal Savings and Loan, 
181 Colo. 294, 509 P.2d 1240 1973); Dunn, p. 897, 904. In contrast to this 
concern, it has been suggested by commentators that a mortgage may well 
be an adhesion contract, which mitigates against strict enforcement of the 
contract terms. See 69 A.L.R.3d at 713, 725, 729; Dunn, p. 918. See also 
First Southern, 345 So.2d at 303. (As lender was the drafter of the 
mortgage instrument, the terms of the instrument should be construed 
strictly against the lender.) In Continental Federal, 564 P.2d at 1017, 
the court rejected the sanctity of contract principle, and required that 
enforcement be based only on those justifications considered to be the 
underlying purpose of the clause, stating as follows: 

Acceleration clauses are bargained-for elements of mortgages and notes 
to protect the mortgagee from risks connected with transfer of the 
mot·tgaged property. The underlying rationale for an acceleration clause 
is to insure that a responsible party is in possession, to protect the 
mortgagee from unanticipated risks, and to afford the lender the right to 
be assured of the safety of his security. However, an action to accelerate 
and foreclose a mortgage is an equitable proceeding, and the equitable 
powers of the court will not be invoked to impose an extreme penalty 
on a mortgagor with no showing that he has violated the substance 
of the agreemen.t. 

As noted above, the concern usually cited as the original purpose of the 
due-on-transfer clause is the protection of the lender's security. Wellen
kamp, 582 P.2d at 976; First Southern, 345 So.2d at 303; Dunn, p. 902. 
A corollary to this concern with the lender's security is a desire to avoid 
the necessity of foreclosure of a mortgage occasioned by transfer to a 
party less responsible than the mortgagor chosen by the lender. This 
concern reflects the idea that selection of the mortgagor is a significant 
step in forming a mortgage contract, and hence, continued control over 
the borrower, in the case of an assumption, or the possessor of the 
security, in the case of a· sale, is a legitima.te business interest of the 
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lender. In First Southern, 346 So.2d at 303, the court expressed this 
concern as follows: 

The purpose of the clause is to insure that the party originally bargained 
with and upon whose economic and financial situation and reputation 
money was loaned, credit extended and risk of repayment assumed, will 
remain as owner and in possession of the security. There can be no 
question but that the risk of waste, failure of maintenance and resultant 
deterioration in the property may be greatly increased by sale to one of 
whom the mortgagee knows nothing. The lending of money is a personal 
matter between lender and borrower. It cannot be said that the condi
tioning of the continuation of the relationship upon the retention of the 
ownership of the property standing as securtiy for the debt is unreason
able or inequitable. 

See also Tucker, 626 P.2d at 1176; Dunn, p. 907. 

In the situation of a real estate contract sale, however, it has been 
suggested that the lender remains as adequately secured after the sale 
as before. See Tucker, 626 P.2d at 1174; Nichols, 260 N.W.2d at 808; 
Dunn, p. 913, contra., Mutual Federal Savings and Loan v. Wisconsin 
Wire Works, 77 Wisc.2d 531, 239 N.W.2d 20, 23 (1976). In a contract 
sale, the mortgagor retains legal title to the property, is personally 
liable under the mortgage and must collect payments on the contract 
over a period of time. Under these circumstances, it is suggested that 
the mortgagor, as well as the lender, has a strong interest in insuring 
that a credit-worthy transferee is chosen and that the value of the 
property is maintained. Accordingly, the lender continues to remain 
secure after the sale. 

Another theory supporting strict enforcement of due-on-transfer 
clauses is the promotion of stability of title. A transfer by contract 
illustrates the potential title problems. If the lender is forced to fore
close upon mortgaged property which has been transferred by real estate 
contract, the property will be in the possession of the transferee. The 
transferee will hold an equitable title to the property and the mortgagor 
will hold legal title. This situation will complicate the lender's ability 
to enforce the mortgagor's obligation as title has been partially trans
ferred. 

Another rationale relied upon in support of the lender's right to strictly 
enforce a due-on-transfer clause is protection of the lender's economic 
interest, i.e., the maintenance of its loan portfolio at current interest 
rates. Cherry v. Home Savings and Loan Assn., 276 Cal.App.2d 674, 81 
Cal.Rptr. 135 (1969); Mutual Fede1·al Savings and Loan v. Wisconsin 
Wi1·e Works, 68 Wisc.2d 99, 206 N.W.2d 762 (1973); Dunn, p. 921. Strict 
enforcement of a due-on-transfer clause, as protection of the lender's 
economic interest, would involve either acceleration of the entire balance 
due, which would allow reinvestment at cunent rates, or an increase 
in the interest rate in exchange for waiver of enforcement of the clause. 
Protection of the lender's economic interest has been rejected by some 
courts as a legitimate basis for enforcement. Wellenkamp, 682 P.2d at 
976; Nichols, 260 N.W.2d at 809, 69 A.L.R.3d at 730. In Tucker, 626 P.2d 
at 1173, the court states as follows: 

In any event, a restraint on alienation cannot be found reasonable merely 
because it is commercially beneficial to the restrainor. Otherwise one 
could justify any restraint on alienation upon the ground that the lender 
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could exact a valuable consideration in return for its waiver, and that 
sensible lenders find such devices profitable. 

and at 1175, fn. 10: 

We reject the suggestion that a lender's interest in maintaining its 
portfolio at current interest rates justifies the restraint imposed by the 
exercise of a 'due-on' clause upon the execution of an installment land 
contr.act. W~ateve!. c,qs:en~y this a!"gument may retain co~cerning the 
relatively mtld restrinni mvolved m the case of an outnght sale (a 
matter to which we do not now address ourselves), it lacks all force in 
the case of the serious and extreme restraint which would result from 
the automatic enforcement of 'due-on' clauses in the context of install
ment land contracts. 

In Fi1·st Southern, 345 So.2d at 303, the court states: 

. . . in this case, it is openly stated that the purpose of threatening 
to exercise the option of accelerating payment was to force an acceptance 
of an increase of the rate of interest for the remainder of the term of 
the mortgage. There is no indication that acceleration was due to the 
increase of risk of jeopardy to the security. The purpose of the clause 
was not being served by the threatened acceleration but the unrelated 
financial interest of the lender was the reason for the acceleration. 

Protection of the lender's economic interest has also been rejected as a 
justification for strict enforcement on the basis that this was not the 
original purpose of the due-on-transfer clause; rather, use of the clause 
for this purpose began only during the recent inflationary period. First 
Southern, 345 So.2d at 302. Additionally, if the terms of the mortgage 
are construed against the lender, as drafter of the instrument, protection 
of the lender's economic interest may not be recognized as a basis for 
strict enforcement if the instrument does not expressly refer to such 
protection. In Continental Federal, 564 P.2d at 1019, the court expresses 
this concern as follows: 

We, therefore, find that it was unreasonable and inequitable for appellant 
to impose a one percent transfer fe·e as a condition precedent to giving 
its consent to transfer the mortgage because neither the note nor the 
mortgage contained such a provision; it was not a bargained-for element 
of the note and mortgage; it bore no relationship to the actual cost of 
transferring the mortgage, and there was no jeopardizing of mortgagee's 
security." 

Additionally, even a court which views strict enforcement with favor may 
consider the rate increase in relation to current interest rates to deter
mine if the increase creates a windfall to the lender. Mutual Federal 
Savings and Loan v. Wisconsin Wire Works, 239 N.W.2d at 24. 

Another concern which has been recognized in connection with due-on
transfet· l'lauses is the effect of the enforcement of these clauses on the 
alienability of real estate. Strict enforcement has been found by some 
courts to constitute an imp·ermissible restraint on alienation even though 
the clauses do not literally prevent sale of the mortgaged property. In 
Nichols, 250 N. W.2d at 805, the Michigan Supreme Court states: 

' The mortgage contained the following due-on-transfer clause: "The 
conveyance or sale of the mortgaged premises without the written 
consent of mortgagee shall entitle mortgagee, at its option, to declare 
the entire indebtedness due and payable forthwith, and mortgagee shall 
be entitled to foreclose this mortgage if the balance is not paid." 
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Strictly speaking, as defendant points out, the 'due-on-sale' clause in 
question does not fit within the definition of a restraint on alienation 
found in the Restatement of the Law of Property. Neither expressly nor 
by implication does it prohibit plaintiffs Kempf from alienating their 
interest. It does not provide that they are to be divested of their interest 
upon alienation. An author dealing with this type of clause, however, 
has written: 

'Although written as an acceleration clause, the due on sale cia use direct
ly and fundamentally burdens a mortgagor's ability to alienate as surely 
and directly as the classical promissory restraint. As such, the due-on-sale 
clause is truly a direct restraint insofar as the category of direct re
straints can be articulated.' Volkmer, The Application of the Restraint 
on Alienation Doctrine 'to Real Property Security Interests, 58 Iowa 
L.Rev. 747, 774 (1973). 

and at 806: 

If the mortgage clause defendant seeks to enforce can be labeled a 
restraint on alienation only by expanding the restatement definition, we 
do not hesitate to stretch the term to include this 'due-on-sale' clause. 
'[I]t would appear that the due-on-sale clause is so closely akin to the 
promissory restraint as to justify designating it a direct restraint.' 68 
Iowa L.Rev., supra, 773-774. 

Transfers by real estate contract present a unique situation in regard 
to a possible unreasonable restraint on alienation produced by enforce
ment of a due-on-transfer clause. The mortgagor/seller will not immedi
ately receive the entire purchase price, as in an outright sale. Accord
ingly, the contract seller might have a difficult time paying the entire 
mortgage balanc·e if the lender sought to enforce an acceleration of the 
entire balance. Sec Tucker, 526 P.2d at 1174; Dunn, p. 913. In Tucker, 
526 P.2d at 1175, fn. 10, the court distinguishes a contract sale from an 
outright sale as follows: 

We reject the suggestion that a lender's interest in maintaining its port
folio at current interest rates justifies the restraint imposed by the 
exercise of a 'due-on' clause upon the ·execution of an installment land 
contract. Whatever cogency this argument may retain concerning the 
relatively mild restraint involved in the case of an outright sale (a 
matter to which we do not now address ourselves), it lacks all force 
in the case of the serious and extreme restraint which would result from 
the automatic ·enforcement of 'due-on' clauses in the context of install
ment land contracts. 

If the lender will accept an interest rate increase in exchange for 
waiver of acceleration, however, a less restraining situation is presented. 
The mortgagor/seller will receive installments pursuant to the contract 
of sale, which will provide a source of funds from which to make the 
increased mortgage payments. The increase in the interest rate may, 
however, cause the mortgagor/seller to increase the contract price. (It 
should be noted that the present federal exemption from usury rates 
applies only to financial institutions, not to individuals. See Pub.L. No. 
96-161, §105 (a) (1979). While a lender may charge any rate to the 
mortgagor/seller, the mortgagor/seller may not exceed the rate pre
scribed by §535.2, The Code 1979, in connection with a contract sale.) 
To this extent, the interest rate increase does present a barrier to aliena
tion. It may be questioned, however, whether this is in fact a restraint 
on alienation of the land, or simply deprives the mortgagor of selling the 
benefit of a lower interest rate, which might be considered a contract 
benefit apart from the real estate itself. Dunn, p. 925-929. In other words, 
the mortgagor/seller who cannot sell his/her property with benefit of a 
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lower interest rate is simply placed on a par with other sellers who must 
find buyers who will finance the sale at current interest rates. Neverthe
less, several courts have found that an interest rate adjustment provides 
sufficient restraint to a contract sale that an increase is not enforceable 
without a showing that repayment is threatened or security impaired by 
the transfer. Patton, 578 P.2d at 158; Tucker, 526 P.2d at 1169; Nichols, 
250 N.W.2d at 804. 

As stated above, the Iowa Supreme Court has never decided a case 
directly involving the issue presented herein. A review of the case law 
of other states shows a significant trend away from strict enforcement 
of due-on-transfer clauses. It also appears that recent cases have shown 
a rejection of the lender's economic interest as a sole justification for 
strict enforcement of a due-on-transfer clause. It is likely that, at a 
minimum, the Iowa Supreme Court would reject both strict enforcement 
of due-on-transfer clauses and protection of the lender's economic interest 
as a sole basis for enforcement. Accordingly, any degree of enforcement 
must be justified by some factual'showing of impairment of security or 
likelihood of repayment. If an interest rate increase were demanded in 
exchange for waiver of strict enforcement (acceleration of entire balance 
due), the increase should bear some relation to the degree of risk pre
sented to the lender by the transfer, and such increase would not be 
justified merely by the fact that the interest rate for new home loans 
had suddenly accelerated. Additionally, strict enforcement by accelera
tion of the entire balance of the mortgage would appear to be justified 
in very few cases, as such acceleration would present a great restraint 
upon alienation through real estate contract and would be necessary as 
protection of the lender's security only in extreme situations. 

As factual determinations would be involved in resolving your question, 
our opinion cannot be more definitive. We do believe, however, that if a 
transferee was shown to present no risk to security or likelihood of 
repayment, an Iowa court would find that strict enforcement of a due
on-transfer clause would be inequitable and an impermissible restraint 
on alienation. 

In a case where an interest rate increase may be properly obtained, 
this increase is subject to the limitation imposed by the Iowa usury 
statute, §535.2, The Code 1979. (Temporary federal legislation provides 
for an exemption of financial institutions from state usury laws. Pub.L. 
No. 96-161, §105(a) (1979). This federal legislation applies only to 
mortgages executed between December 28, 1979, and March 31, 1980. 
See Pub.L. No. 96-161, §105 (d) ( 1979). Additionally, this federal exemp
tion may be ended at any time by state legislation which places a limit on 
interest rates, discount points, or other charges made in connection with 
a loan, mortgage, or advance. Pub.L. No. 96-161, §105(b) (1979).) 

For purposes of ch. 535, The Code 1979, the definition of a "loan" 
includes "the refinancing of a prior loan, whether or not the borrower 
was also the borrower under the prior loan, and the assumption of a 
prior loan." 1979 Session, 68th G.A., ch. 130, §22 (1). In our opinion, a 
rate increase which compensates for risks created by a transfer is 
implicitly a "refinancing of a prior loan." In the case of an assumption 
of a prior loan, the lender is authorized to charge a processing fee which 
is disregarded for purposes of determining the maximum charge allowed 
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under §535.2. 1979 Session, 68th G.A., ch. 130, §22 (2). In regard to an 
adjustment of the rate occasioned by a transfer by real estate contract, 
the lender has no statutory authority to charge any processing fees. Ch. 
130, §22 (2) provides the exclusive authority for charging such fees, and 
makes no provision for charging a processing fee in connection with a 
contract sale of the mortgaged property. Therefore, any rate increase 
must be solely attributable to the risks created by the transfer, but must 
not exceed the limitation imposed by §535.2. 

Section 535.2 provides for a maximum lawful rate of interest in any 
written agreement as follows: 

The maximum lawful rate of interest which may be provided for in any 
written agreement for the payment of interest entered into during any 
calendar quarter commencing on or after July 1, 1978, shall be two 
percentage points above the monthly average ten-year constant maturity 
interest rate of United States government notes and bonds as published 
by the board of governors of the federal reserve system for the calendar 
month second preceding the first month of the calendar quarter during 
which the maximum rate based thereon will be effective, rounded to the 
nearest one-fourth of one percent per year. 

Section 535.2(3) (a), The Code 197T9. Upon transfer, interest rate 
adjustments to mortgages executed after August 3, 1978, may be made 
to any rate which does not ~xceed the applicable usury rate, as equitable 
considerations discussed earlier may require. Section 535.2(4), however, 
provides as follows: 

Notwithstanding the provisions of subsection 3, with respect to anr 
agreement which was executed prior to August 3, 1978, and which con
tained a provision for the adjustment of the rate of interest specified 
in that agreement the maximum lawful rate of interest which may be 
imposed under that agreement shall be nine cents on the hundred by the 
year, any excess charge shall be a violation of section 535.4. [Emphasis 
supplied.] (Reenacted 1979 Session, 68th G.A., ch. 130, §17.) 

This provision has the effect of limiting the rate of interest to nine 
percent on certain agreements entered before August 3, 1978, and raises 
the question whether an interest rate increase in connection with a 
contract sale of mortgaged property should be subject to this nine percent 
limitation. The essential question is whether a due-on-transfer clause is 
a "provision for the adjustment of the rate of interest" and, therefore, 
within the scope of §535.2 ( 4).' 

In regard to mortgage instruments which expressly provide for adjust
ment of the interest rate upon transfer of the property, it appears that 
nine percent is the maximum rate that may be applied after adjustment. 
This type of clause clearly provides for an adjustment of the interest 
rate upon a foreseeable contingency. The very fact that the due-on
transfer clause was included in the agreement indicates that the possi
bility of a transfer was contemplated by the parties. As this possibility 

" Initially the federal usury exemption does not suspend the effect of 
§535.2 (4'). Pub.L. No. 96-161, §105 applies to loans, mortgages, or 
advances made after December 2·8, 1979. A lender's consent to transfer 
of the mortgaged property by a real estate contract does not involve a 
loan, mortgage, or advance by the !ender, so that ~he .federal legislation 
does not exempt the application of §535.2(4), 1f m fact §535.2(4) 
applies to due-on-transfer clauses. 
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was foreseeable, the mortgagor should not be deprived of reliance on the 
expectation that his/her interest rate would not rise above nine percent. 
See Op. Atty. Gen. #79-10-11. Section 535.2 ( 4) does not differentiate 
as to the type of contingency that causes an interest rate adjustment, so 
there appears to be no basis upon which to exclude due-on-transfer 
clauses which expressly provide for adjustment of the interest rate upon 
transfer of the property from the scope of this section. 

In combination with the previous discussion regarding enforceability 
of due-on-transfer clauses, the following scheme emerges. A lender may 
not withhold consent to a transfer if no risk is presented to security or 
likelihood of repayment. An increase in interest may be allowed to com
pensate for a risk in security caused by the transfer. This increase may 
not raise the total rate to more than nine percent for mortgages executed 
prior to August 3, 1978, which contain an express pro.vision in the due
on-transfer clause for the adjustment of the rate of interest in conjunc
tion with a transfer of the mortgaged property. The lender would be 
justified in withholding consent to transfer if the risk presented by the 
transfer could not be compensated for by an increase to nine percent. 
The determination of the interest rate increase should, however, be made 
in relation to criteria applicable at the time the mortgage was originally 
entered. In other words, the interest rate increase for a particular trans
feree should reflect the interest rate which that transferee would have 
received at the time the original mortgage was executed. This type of 
determination is necessary to properly give effect to the maximum limit 
imposed by §535.2 ( 4). If this determination was based upon criteria 
currently applied, §535.2 ( 4) could effectively bar transfers of mortgaged 
property, as it may be unlikely in a time of risjng interest rates that 
even the most credit-worthy transferee could qualify for a new mortgage 
at an interest rate of nine percent: This would be an absurd result in 
light of the purpose of §535.2 ( 4) and the earlier discussion regarding 
enforcement of due-on-transfer clauses. We would, however, recommend 
legislation to allow a reasonable processing fee to be charged in connec
tion with transfers by real estate contract. See 1979 Session, 68th G.A., 
ch. 130, §22 (2). 

Another area of consideration for resolution of this question concerns 
due-on-transfer clauses which do not include an express provision for the 
adjustment of interest rates. Such clauses do not clearly fall within the 
scope of §535.2 ( 4). An interest rate adjustment is frequently made, but 
could be seen as consideration for waiver of the lender's right to acceler
ate the balance. As the earlier discussion indicates, however, strict en
forcement by acceleration of the entire balance is very unlikely if equit
able reasoning is applied, particularly when the transfer is a contract 
sale. Thus, any enforcement of this type of clause is likely to involve 
merely an interest rate increase. If such interest rate increase is not 
expressly contained in the due-on-transfer provision for the adjustment 
of rate in the agreement, then §535.~(4)', The Code 1979, does not apply. 
Consequently, the rate of adjustment is not limited to nine percent, but 
is limited in our opinion to the equitable and legal considerations set out 
previously. 

We would note that the federal Homeowners Loan Act, 12 U.S.C. 
§1464 (a) and 12 C.F.R. §545.6-11 (f) (g), has preempted state prohibition 
of such due-on-transfer clauses with respect to any federal savings and 
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loan mortgage executed after July 31, 1976. See Op. Atty. Gen. #80-1-4. 
The Home Loan Bank Board has specifically provided that the only 
non-contractual limitations on the exercisability of such clauses are those 
enumerated in 12 C.F .R. §545.6-11 (g). Even under the federal regula
tions, such adjustment in federal savings and loan instruments are 
governed by the terms of the contract, and the exact terms of the 
contractual provisions are deferred to the parties. 12 C.F.R. §545.6-11 (f) 
states that such clause: 

shall be governed exclusively by the terms of the contract between the 
association and the borrower, and all rights and remedies of the asso
ciation and borrower thereto shall be fixed and governed by said contract. 

Mortgage contracts involving Iowa national and state financial insti
tutions and Iowa property are generally governed by state law. See 
Op. Atty. Gen. #80-3-11. Whether state usury laws are applicable to 
federal financial institutions making loans secured by Iowa property is 
dependent upon whether those state laws have been preempted by federal 
law. Federal law, 12 u:s.c. §85, does set the interest rate for loans 
made by national banks, including mortgages, at the rates allowed by the 
state or at one percent in excess of the "discount rate on ninety-day 
commercial paper" in effect at the federal reserve district bank in which 
the national bank is located. In Iowa, the state usury rate for mortgages 
has generally been equal to or greater than the one percent above the 
discount rate so that there was effectively no preemption of the state 
rate except in the very recent period of an accelerating prime rate. A 
similar situation has existed under the Federal Home Loan Bank Board 
jurisdiction at 12 U.S.C. §1430 where the interest rate on such loans is 
set by the Home Loan Bank. In this case as well we are advised that the 
Board rate has not exceeded the Iowa rate except once again in the 
recent period of accelerating interest rates. Again, until recently there 
has been no effective preemption suspending the state rate. Prior to 
December 29, 1979, and Pub.L. No. 96-161, §104, no broad preemptive 
federal law covering home loan mortgage interest rates existed which 
suspended all state home mortgage interest rate laws except in very 
specific federally funded .housing projects or insured homes (e.g., FHA
VA, 38 U.S.C. §1803(c) (1) and §§682.45-46, The Code 1979) not relevant 
to this discussion. 

If Congress has not entirely foreclosed state legislation in a particular 
area, a state statute is void only to the extent that it actually conflicts 
with a valid federal statute. Ray v. Atlantic Richfield Co., 435 U.S. 151, 
157, 98 S.Ct. 988, 55 L.Ed.2d 179 (1978); Glendale Fed. Savings and 
Loan Assn. v. Fox, 459 F.Supp. 903, 907 (C.D. Cal. 1978). A conflict 
exists "where compliance with both federal and state regulation is a 
physical impossibility ... ," Florida Lime and Avocado Growers, Inc. v. 
Paul, 373 U.S. 132, 142-43, 83 S.Ct. 1210, 1217, 10 L.Ed.2d 248 (1963). 
Absent a federal statute or regulation effectively overriding the state 
rate, the interest rate restriction of §535.2 ( 4) would still be applicable 
to those existing loans as the parties would have assumed that the nine 
percent usury limitation applied on all contracts executed prior to 
August 3, 1978, and such control of interest rates at that time was 
effectively based on the state rate. 

The state's control of contract terms relating to interest rates charged 
by either federal or state financial institutions has been recently pre-
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empted. As discussed on page 12 of this opinion, state usury laws relative 
to home mortgages executed or committed between December 29, 1979, 
and March 31, 1980, have been preempted. See Pub.L. No. 96-161, §104 
and 12 C.F.R. §590.2(d). An exercise of a due-on-transfer clause will in 
all probability, at this time, relate to mortgage contracts executed prior 
to December 28, 1978, and consequently, the applicable state interest 
rate ceiling will control if the mortgagor remains the same under the 
instrument. However, if the original mortgagor is released and a new 
mortgagor (a new purchaser) is substituted in the context of a federal 
savings and loan mortgage, then under 12 C.F.R. §545.6-11 (g) (3) and 
the recent H.O.L.A. Agency Interpretation #80-40, the substitution of a 
new obligor or mortgagor creates a n·ew loan for the purposes of Pub.L. 
No. 96-161, §105(a) (1) (b). Presumably, the federal savings and loans 
are not subject to state usury rates in these circumstances.' 

Even in making permissible interest rate increases, federal savinp 
and loan associations must give consideration to the "best practices of 
local mutual thrift and home-financing institutions in the United States." 
See 12 U.S.C. §1464. Such practices could include, as evidenced by the 
casea cited herein, the equitable considerations delineated earlier. The 
federal regulations issued by the federal Home Loan Bank Board, 12 
C.F.R. 666.9, seem to contemplate such equitable considerations including 
the possibility of waiving rights to any interest rate increases whatso
ever in the event of extreme hardship! At 12 C.F.R. 566.9, it states in 
part: 

However, the Board believes that there may be other situations respecting 
loans made on the security of borrower-occupied homes in which, depend
ing on the circumstances of the individual case, it will be appropriate 
for Federal associations to waive their contractual right to accelerate. 
These situations include transfers of title to members of the borrower's 
immediate family, including a former spouse in connection with a divorce, 
who occupy or will occupy the property (to the extent not covered by 
§646.6-11(g)(1)(iii)). In addition, a11ociations should consider waiving 
an11 right to require an increase in interest rate pursuant to a due-on
tale clause in cases of extreme hardship to the existing borrower. [Em
phasis supplied.] 

' This recent federal agency interpretation seems to conflict with the 
definition of "loans made after the date of enactment" contained in 12 
C.F.R. §690.2 (d) and Pub.L. No. 96-161, §104. The Agency Interpreta
tion #80-40 also assumes that the simple alteration of of interest rates 
constitutes a "material change," thereby constituting the "making of a 
loan." Such assumptions are questionable and therefore, until a court 
has issued a final judgment on this matter, such an adjustment of rates 
is at some risk. 

'· It is expected that the federal courts will delineate these considerations 
in future cases. The court has already recognized such equitable con
siderations in Glendale Fed. Savings and Loan Assn. v. Fox, 469 F.Supp. 
90~, 911 (C. D. Cal. 1978). At footnote 13, the court states: "Section 
646.6-11 (g) contains the only express limitations on the exercise of 
due-on-sale clauses by federal associations. However, the Bank Board's 
Statement of Policy with respect to the use of due-on-sale clauses 
expresses the Bank Board's view that there may be circumstances other 
than those described in 12 C.F.R. §646.6-11 (g) (1) where a federal 
association should consider waiving its contractual right to accelerate. 
12 C.F.R. §556.9. 
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III. 

Can a mortgagee restrain competition by prohibiting " contract sale of 
real estate? 

As we understand this question, you are referring to a provision in a 
mortgage which absolutely prohibits the transfer of the mortgaged 
property, in contrast to a due-on-transfer clause (which may provide 
for acceleration of the balance or interest rate adjustment upon transfer). 
In regard to mortgages executed between April 6 and July 1, 1979, this 
type of clause is totally prohibited in connection with transfers where 
the property will be used by the transferee as his/her residence. 1979 
Session, 68th G.A., ch. 130, §22 (c). Such total prohibition of acceleration 
or due-on-transfer clauses in the context of mortgages issued by federal 
savings and loans is unconstitutional in that such total state prohibition 
has been preempted by the federal Homeowners Loan Act. See Op. Atty. 
Gen. #80-1-4. 

In regard to mortgages executed after July 1, 1979, a clause prohibit
ing transfer of the property may be enforced only to the extent allowed 
by 1979 Session, 68th G.A., H.F. 685, §16(c), which provides: 

A provision ... which prohibits the borrower from transferring his or 
her interest in the property for use by [a] third party as his or her 
residence ... shall not be enforceable except as provided in the following 
sentence. If the lender on reasonable grounds believes that its security 
interest or the likelihood of repayment is impaired, based solely on 
criteria which is not more restrictive than that used to evaluate a new 
mortgage loan application, the lender may accelerate the loan, or to 
offset such impairment, may adjust the interest rate, the repayment 
schedule or the term of the loan. 

This statute appears to prohibit strict enforcement by prohibition of a 
transfer, but allows the lender to accelerate the loan or adjust the terms 
of the loan to the extent necessary to protect security and likelihood of 
repayment. 

No Iowa statute addresses the validity of such clauses in those mort
gages executed prior to April 6, 1979. Further, in contrast to the earlier 
discussion concerning enforceability of due-on-transfer clauses, the en
forceability of absolute prohibitions of transfer do not appear to have 
been considered by the courts of other states. Many of the considerations 
discussed in connection with the enforceability of due-on-transfer clauses 
are equally relevant to enforceability of absolute prohibitions of transfer 
of mortgaged property by real estate contract. 

In our opinion, rigid enforcement of an absolute prohibition of transfer 
clearly presents an impermissible restraint on alienation. Attempted en
forcement of an absolute prohibition of transfer would present a com
pelling case for relief to tne mortgagor in light of equitable considera
tions. It appears that strict enforcement of an absolute prohibition on 
transfer would be proper only in an extreme case where any transfer, 
even accompanied by acceleration of the balance or an interest rate in
crease, would impair security or likelihood of repayment to the lender. 
Such an instance seems rather improbable. 

In essence, it appears that an absolute pro!libition of transfer by real 
estate contract could be interpreted in one of two ways. First, such a 
prohibition could be interpreted in essentially the same manner as due-
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on-transfer clauses, i.e., transfers- would be allowed despite the prohibi
tion if the transfer presents no impairment of security or likelihood of 
repayment to the lender, or if such impairment could be compensated 
for by adjustment of the terms of the mortgage. Second, given the ex
tl·eme restraint on alienation presented by the terms of such a clause, 
such clauses might be found to be unenforceable per se. This conclusion 
would effectively negate clauses absolutely prohibiting transfer of mort
gaged property by real estate contract. 

IV. 

When the Superintendent of Banking computes and announces the usury 
rate for the following month, what date does that rate become effective? 

Your inquiry as to effective date of usury rates refers to 1979 Session, 
68th G.A., ch. 130, §19(a), effective July 1, 1979, which states as follows: 

a. The maximum lawful rate of interest which may be provided for in 
any written agreement for the payment of interest entered into during 
any calendar month commencing on or after the effective date of this 
Act shall be two percentage points above the monthly average ten-year 
constant maturity interest rate of United States government notes and 
bonds as published by the board of governors of the federal reserve 
system for the calendar month second preceding the month during which 
the maximum rate based thereon will he effective, rounded to the nearest 
one-fourth of one percent per year. 

On or before the twentieth day of each month the superintendent of 
banking shall determine the maximum lawful rate of interest for the 
following calendar month as prescribed herein, and shall cause this rate 
to be published, as a notice in the Iowa administrative bulletin or as a 
legal notice in a newspap·er of general circulation published in Polk 
County, prior to the first day of the following calendar month. This 
maximum lawful rate of interest shall be effective on the first day of the 
calendar month following publication. The determination of the maximum 
lawful rate of interest by the superintendent of banking shall be exempt 
from the provisions of chapter seventeen A ( 17 A) of the Code. 

The Superintendent of Banking shall determine the maximum lawful 
rate of interest for the following calendar month on the twentieth day of 
each month. The rate becomes effective the first day of each month. 

v. 
Can a financial institution take application for a loan at an interest rate 
prior to the actual effective date? 

Yes. We assume that by application you mean the taking of informa
tion or credit data for a loan which will be made after the effective 
date of the newly announced rate of interest or, in other words, after 
the first of the month. If the application is more than a mere instrument 
of lendee information and rises to the level of a contract, then the 
agreement may bind the parties to the then legal interest rate unless 
the agreement specifies otherwise. The language of the application must 
be examined so as to determine what the terms of the agreement or 
contract are. So long as the actual exchange of money and assessment 
of interest do not occur or commence prior to the first of the month of the 
applicable rate, such transactions are within the scope of the statutory 
language set out above in 1979 Session, 68th G.A., ch. 130, §19 (a). 

VI. 
If a finapcial institution has given a customer a commitment for a 
mortgage at a maximum rate subject to the deposit of commitment fee 
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equal to the service charge allowable by law, and the commitment fee 
is not promptly submitted, can that financial institution raise the interest 
rate of commitment prior to the effective date of an allowable increase! 

If the commitment fee is not promptly submitted, then the oral or 
written agreement presumed would be breached and the agreement would 
be null and void. The rate of interest would be open to negotiation, but 
in no event could exceed the maximum allowable interest rate for that 
month unless the loan was not made until after the effective rate had 
changed after the first of the month as discussed above. 

We would reiterate that the Iowa law limiting rates on home mort
gages has been pTeempted by federal legislation for mortgage loans 
entered into during the period of December 29, 1979, to March 31, 1980. 
Based on the latest available information, the federal preemption may be 
extended or made permanent by the United States Congress. See 93 Stat. 
1234, §105 (a). This preemption could be overriden by an act of the Iowa 
Legislature pursuant to 93 Stat. 1234, §105(b). 

VII. 

The last bill concerning usury that was passed by the General Assembly 
prohibited the charging of prepayment penalties by financial institutions 
on real estate mortgages under certain conditions, transfers of title for 
instance, which became law in August, 1978. Does this provision in the 
law prohibit a financial institution from collecting a prepayment penalty 
after the enactment of the law on a mortgage which was executed prior 
to the effective date? 

No. 1979 Session, 68th G.A., ch. 130, §§24 and 25, amended ch. 1190, 
§13(1-2), effective July 1, 1979, relative to prepayment penalties. Sec
tions 24 and 25 state: 

As used in this section, 'loan' means a loan of money which is wholly 
or in part to be used for the purpose of purchasing real property which 
is a single-family or a two-family dwelling occupied or to be occupied 
by the borrower, or for the purpose of purchasing agricultural land. 
'Loan' includes the refinancing of a contract of sale, and the refinancing 
of a prior loan, whether or not the borrower also was the borrower under 
the prior loan, and the assumption of a prior loan. 

Whenever a borrower under a loan prepays part or all of the outstanding 
balance of the loan, the lender shall not receive an amount in payment 
of interest which is greater than the amount determined by applying the 
rate of interest agreed upon by the lender and the borrower to the unpaid 
balance of the loan for a period of time during which the borrower had 
the use of the money loaned; and the lender shall not impose any penalty 
or other charge in addition to the amount of interest due as a result of 
the repayment of that loan at a date earlier than is required by the terms 
of the loan agreement. A lender may, however, require advance notice 
of not more than thirty days of a borrower's intent to repay the entire 
outstanding balance of a loan if the payment of that balance, together 
with any partial prepayments made previously by the borrower, will 
result in the repayment of the loan at a date earlier than is required by 
the terms of the loan agreement. 

Absent language to the contrary, a statute is presumed to be prospec
tive in its operation unless expressly made retroactive. Section 4.5, The 
Code 1979. Because there is no mention made of retroactive application, 
this statute must be considered prospective in nature and would only 
apply to those home mortgages entered into after the respective effective 
dates of the legislature, or August 3, 1978, and July 1, 1979. 



662 

VIII. 

If a financial institution can charge a prepayment penalty in the above 
case, can the General Assembly enact a statute which would be retro
active in nature such as Chapter 654.14 of the Code of Iowa concerning 
moratorium continuance? 

As indicated in response to Question VII above, the legislation can 
expressly indicate through appropriate language that its enactments have 
retroactive effect, but a constitutional issue may arise when the retro
spective legislation seeks to alter preexisting contractual arrangements. 
U.S. Const., art. I, §10, cl. 1 provides: "No state shall ... pass ... any 
law impairing the obligation of contracts." 

The contract impairment clause of the Constitution does not, however, 
restrict absolutely the power of the state to legislate in the interest of 
morals, health and safety of the public. See People of New York ez rel. 
New York Electric Lines v. Squire, 145 U.S. 175, 12 S.Ct. 880, 36 L.Ed. 
666 (1892); Aetna Insurance Co. v. Chicago G1·eat Western Railway Co., 
190 Iowa 487, 180 N.W. 649 (1920). This concept of permissible interven
tion was reviewed most extensively by the United States Supreme Court 
in Allied Stmctuml Steel Co. v. Spannaus, 438 U.S. 234, 98 S.Ct. 2716, 
57 L.Ed.2d 727, 1·eh. denied, 439 U.S. 86, 99 S.Ct. 233, 58 L.Ed.2d 201 
(1978) : 

First of all, it is to be accepted as a commonplace that the Contract 
Clause does not operate to obliterate the police power of the States. 'It 
is the settled law of this court that the interdiction of statutes impairing 
the obligation of contracts does not prevent the State from exercising. · 
such powers as are vested in it for the promotion of the common weal, 
or are necessary for the general good of the public, though contracts 
previously entered into between individuals may thereby be affected. This 
power, which in its various ramifications is known as the police power, 
is an exercise of the sovereign right of the Government to protect the 
lives, health, morals, comfort and general welfare of the people, and is 
paramount to any rights under contracts between individuals.' Manigault 
v. Springs, 199 U.S. 473, 480, 50 L.Ed. 274, 26 S.Ct. 127. As Mr. Justice 
Holmes succinctly put the matter in his opinion for the Court in Hudson 
Water Co. v. McCarter, 209 U.S. 349, 375, 52 L.Ed. 828, 28 S.Ct. 529: 
'One whose rights, such as they are, are subject to state restriction, 
cannot remove them from the power of the State by making a contract 
about them. The contract will carry with it the infirmity of the subject 
matter.' 

438 U.S. at 241. 

In the context of home mortgage financing, economic interests of the 
state may justify the exercise of other protective power, notwithstanding 
interference with existing contract. See Home Bldg. and Loan Assn. v. 
Blaisdell, 290 U.S. 398, 54 S.Ct. 231, 78 L.Ed. 413 ( 1934). The existence 
of an important public interest is not always sufficient to overcome the 
constitutional prohibition in the context of security instrume,nts. See 
U11ited States Trust Co. v. 1New Jersey, 431 U.S. 1, 97 S.Ct. 1605, 52 
L.Ed.2d 92, 1·eh. denied, 431 U.S. 975, 97 S.Ct. 2942, 53 L.Ed.2d 10'78 
(19'7'7). 

The current standard to determine whether the state's police power 
impermisaibly interferes with an existing private contract obligation is 
to analyze the "substantial impairment" of the contract by the legisla
tive intervention. See Allied, 438 U.S. at 244-245. In other words, if the 
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impairment of the contract is minimal, the court's inquiry may be mini
mal; if impairment is great, the analysis by the court will be severe 
and careful. Other considerations include such concerns as the existence 
of an emergency, whether the legislation protects basic interests or 
special interests, deference to state legislation and whether or not the 
impairment alters the only remedies under the contract or the basic 
rights of the contracting parties. See Allied, 438 U.S. at 249-250, 57 
L.Ed.2d at 1279. In rejecting the Minnesota state law challenged under 
the Contract Clause, the United States Supreme Court in Allied, 438 
U.S. at 250, held: 

This Minnesota law simply does not possess the attributes of those state 
laws that in the past have survived challenge under the Contract Clause 
of the Constitution. The law was not even purportedly enacted to deal 
with a broad, generalized economic or social problem. Cf. Home Building 
and Loan Assn. v. Blaisdell, 290 U.S. at 445, 78 L.Ed. 413, 54 S.Ct. 
231, 88 A.L.R. 1481. It did not operate in an area already subject to 
state regulation at the time the company's contractual obligations were 
originally undertaken, but invaded an area never before subject to regu
lation by the State. Cf. Veix v. Sixth Ward Building and Loan Assn., 
310 U.S. 32, 38, 84 L.Ed. 1061, 60 S.Ct. 792. It did not effect simply a 
temporary alteration of the contr.actual relationships of those within its 
coverage, but worked a severe, permanent, and immediate change in 
those relationships-irrevocably and retroactively. Cf. United States 
Trust Co. v. New Jersey. 431 U.S. at 22, 52 L.Ed.2d 92, 97 S.Ct. 1505. 
And its narrow aim was leveled, not at every Minnesota employer who 
left the State, but only at those who had in the past been sufficiently 
enlightened as voluntarily to agree to establish pension plans for their 
employees. 'Not Blaisdell's case, but Worthen's (W. B. Worthen Co. v. 
Thomas, [292 U.S. 426, 78 L.Ed. 1344, 54 S.Ct. 816. 93 A.L.R. 173]) 
supplies the applicable rule' here. W. B. Worthen Co. v. Kavanaugh, 
295 U.S. at 63, 79 L.Ed. 1298, 55 S.Ct. 555, 2 Ohio Ops. 223, 97 A.L.R. 905. 
It is not necessary to hold that the Minnesota Jaw impaired the obligation 
of the company's employment contracts 'without moderation or reason 
or in a spirit of oppression.' ld., at 60, 79 L.Ed. 1298, 55 S.Ct. 555, 2 Ohio 
Ops. 223, 97 A.L.R. 905. But we do hold that if the Contract Clause 
means anything at all, it means that Minnesota could not constitutionally 
do what it tried to do to the company in this case. 

Perhaps the most relevant cases to such proposed retroactive legisla
tion relate to the remedy of foreclosure of mortgage instruments and 
moratoriums thereon. The early cases frequently found an impairment 
of existing contracts (mortgages) by state legislative action. Since the 
Depression, however, the United States Supreme Court's analysis adopted 
the considerations set out in the prior paragraphs in the context of 
mortgage foreclosure contract provisions. The court has not recently 
found any impairment of mortgage contracts when the legislative altera
tion of the terms of the mortgage instrument related to contractual 
remedies for breach, as opposed to alteration of the basic contract rights 
of the parties. See East New York Savings Bank v. Hahn, 326 U.S. 230, 
66 S.Ct. 69, 90 L.Ed. 34 (1945); Gelfert v. National City Bank, 313 U.S. 
221, 61 S.Ct. 898, 85 L.Ed. 1299 (1941); Richmond Mortgage and Loan 
Corp. v. Wachovia Bank and Trust Co., 300 U.S. 124, 57 S.Ct. 338, 81 
L.Ed. 552 (1937); Home Bldg. and Loan Assn. v. Blaisdell ,290 U.S. 398, 
54 S.Ct. 231, 78 L.Ed. 413 (1934). In analyzing these cases, it is 
apparent that the courts have frequently taken into consideration four 
basic criteria: ( 1) whether contractual rights or remedies are at issue, 
(2) the degree of impairment of the contract, (3) the impact of the 
impairment on the public, and ( 4) the economic environment in which 
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the legislation was promulgated. If the legislative intervention is passed 
in the public interest to cope with exigent economic conditions and 
affects a provision relating to contractual remedies and not substantial 
contractual rights, then there is a good probability that the courts will 
sustain such impairment. If the four criteria are not met, then there 
is an equally probable consequence of a court finding the legislative 
intervention unconstitutional. 

As illustrated by the above discussion, your inquiry as to proposed 
retroactive legislation relating to contractual remedy of prepayment 
penalties can only be precisely answered in the context of the exact 
language of the proposed legislation and in relation to precise instruments 
affected on a case-by-case basis. While the Legislature can clearly enact 
retroactive legislation in the area of alteration of existing contracts, it 
must proceed within the constitutional framework and standards set out 
above. 

Conclusion 

A summary of the answers given to the eight questions addressed to us 
is inappropriate here, as most responses involve detailed considerations. 
We hope we have provided an overview of the relevant considerations 
to each question, but must again emphasize that a definitive response 
is made difficult, in that ·2ach question must be related to the specific 
and precise contractual language of the legal instrument in question and 
the specific factual settings in which the mortgagor, mortgagee, Legisla
ture and citizen find themselves. Therefore, we caution the reader to 
apply the general legal principles set out herein to each individualized 
factual situation. 

.\ 11ril 2, I !ISO 

('()LTNTY .\TTOitN EY: Child Support ]{eeovery Units and 28E Agree
ments. ~~2HE.l, 28E..t. 2HE.12, 2fi2B.7, The Code 1979. The county 
attorney, pursuant to an agTl'l'lll('llt under ch. 28E, The Code, may 
handle child support rcvovcry dutil's for another county. The agree
ment may not, however, commit the full time of the county attorney to 
child support recovery duties. Robinson to O'Meara, Page County 
Attorney, 4-2-80) #80-4-1 \L) 

April 7, 1 OSO 

COUNTIES AND COl"NTY OFFICEHS. Iowa Const., art. III, §39A, ch. 
344; §§332.3(5)' 332.9, 332.10, 333.1-.6, 34~.1. 344.2, 344.6, 344.8, 344.9, 
The Code 1979. A county board of supPrvJsors cannot refuse to allow 
payment of a specific claim or expenditure arising within the approved 
budget of an elected county officeholder's office or d_ep~rtment, a~ l~ng 
as the expenditure is for a legitimate purpose and withm budget limits. 
(Hyde to Fisher, Webster County Attorney, 4-7-80) #80-4-2 

Monty L. Fisher, Webster Coullly Attorney: We have received your 
request for an opinion from this office concerning the authority of a 
county officeholder to make purchases out of an approved office budget. 
Specifically, you have inquired: 

When the Board of Supervisors has approved an officeholder's bu~g.et, 
can they later deny an officeholder the authority to make [specific] 
purchases, even though the officeholder is staying within the b~d~et, 
and is making a purchase he or she deems necessary for the efficient 
operation of their office? 
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Your question requires an analysis of the roles elected county office
holders and the county board of supervisors each play in the financial 
management of a county's governmental operation. Ch. 344, The Code 
1979, requires each "elective or appointed officer of any county having 
charge of any county office or department" to prepare and submit to the 
county board of supervisors each year a detailed, itemized budget esti
mate, "showing the propused expenditures of his office or department 
for the following fiscal year." Section 344.1, The Code 1979. The board 
of supervisors shall then appropriate by July 31 of every year "such 
amounts as are deemed Hcccssn 1'!/ for each of the different county officers 
and departments during the ensuing· fiscal year." Section 344.2, The Code 
1979. Such appropriations are to be itemized in the same manner that the 
accounts are itemized on tlw records of the county auditor. 

Once budget needs are determined and approriated, §344.10, The Code 
1979, provides: 

It shall be unlawful for any county official, the expenditures of whose 
office come under the provisions of this chapter ["County Budget"], 
to authorize the expenditure of a sum for his department larger than the 
amount which has been appropriated by the county board of supervisors. 
Any county official in charge of any department or office who violates 
this law shall be guilty of a simple misdemeanor. 

The county board of supervisors is empowered to authorize supple
mental appropriations, §344.6, The Code 1979, transfer of funds within 
an office, §344.8, The Code 1979, or transfer of funds between offices 
or departments, §344.9, The Code 1979, in the event that actual receipts 
or expenditures differ from the estimated and appropriated budget dur
ing the course of a fiscal yeaL And the board of supervisors is empow
ered to "examine and settle all accounts of the receipts and expenditures 
of the county, and to examine, settle, and allow all claims against the 
county, unless otherwise provided by law." Section 332.3 (5), The Code 
1979. See nlso §§33.2-333.6, The Code 1979. 

Clearly, the invoh·ement of the board of supervisors in the financial 
management of a county's go\·e1·nmental operation is extensive, from the 
levy of taxes and the initial btHlg·etar~· appropriation to the approval of 
warrants for expenditures. "Determining the amount of money that may 
be collected from the taxpayers and the amount thereof to be expended 
for the maintenance of government" involves the exercise of discretion 
on the part of the board of supervisors, discretion that !'houltl he> ,,h;o,.t 
to liberal interpretation in light of the 1978 adoption of the county home 
rule amendment. Iowa Con st. art. III, §39A; Op. Atty. Gen. #79-4-7; 
1968 Op. Atty. Gen. 614. We believe, however, that the powers extended 
to the board of supervisors are to be exercised within a cooperative rela
tionship with the elected county officeholders, who are accountable not 
to the board, but to the electorate. S!'(' 1940 Op. Atty. Gen. 5. 

Thus, the board of supervisors exercises its discretion when it reviews 
submitted budget proposals from county offices or departments and 
appropriates those amounts "deemed necessary", pursuant to ch. 344, 
or when it adjusts appropl'iations. Once a budget is approved, the board 
of supervisors exercises an "oversight" function in its power of approval 
over the payment of expenditures made on behalf of the county, pursuant 
to §332.3 ( 5) and §333.2, ct srq., ensuring that expenditures authorized 
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a1·e within budget limit~ and for legitimate purposes. An earlier opinion 
from this office, 1968 Op. Atty. Gen. 614 reached a similar conclusion: 

With the exception of items specified in §332.10, it is our view that the 
board of supervisors has the final decision as to what equipment is neces
sary to perform the functions of a given county office and consequently 
has the final decision as to what budget cuts can be made in all offices 
... within the limitation of the budget and receipts, it is our view that 
the elected officeholder rather than the board of supervisors has control 
over the procedures within the office to carry out the duties of such 
office as prescribed by statute. 

This opinion should not be read to debilitate the express fiscal respon
sibilities vested in the county board of supervisors, which comprise a 
significant portion of its power to conduct county government operations. 
There are, however, limits on the fiscal powers of the board of super
visors set by those independent powers granted to elected officeholders 
and the nature of the county government system as it exists in Iowa. 

The board appears to have proceeded as though our system of county 
government consisted of central management with subsidiary depart
ments. With few exceptions, however, our statutes establish autonomous 
county offices, each under an elected head. 

McMurray v. Board of Supervisors of Lee County, 261 N.W.2d 688, 690 
(Iowa 1978). Consistent with admonitions delivered in McMurray, 261 
N.W.2d at 691, and Smith v. Newell, 254 Iowa 496, 502-3, 117 N.W. 2d 
883, 887 (1962), the board must not exercise its discretionary fiscal 
powers so as to unduly hamper the management of the county's affairs by 
eroding the independence and discretion which are to be afforded an 
elected officer. For example, the power of the board to adjust budget 
requests and to provide offices for county officers, §332.9, The Code 
1979, and supplies for their operation, §332.10, The Code 1979, does not 
give the board of supervisors authority to budget a particular office out 
of existence or to unduly hinder the officer in the conduct of his or her 
duties. See Meye1· v. Colin, 204 Neb. 96, 281 N.W.2d 737 (1979). 

In conclusion, it is our opinion that the county board of supervisors 
cannot refuse to allow payment of a specific claim or expenditure arising 
within the approved budget of an elected county officeholder's office or 
department, as long as the expenditure is for a legitimate purpose and 
within budget limits, so that the board of supervisors does not unreason
ably interfere with or unduly hinder the operation of county offices by 
separately elected county officials. 

April 9, 1980 

HIGHWAYS: WEEDS: Section 319.14 does not prevent the burning or 
spraying of right-of-way. Chapter 317 does not prevent destruction of 
weeds on right-of-way by adjoining landowners. (Gregerson to Galla
gher, State Senator, 4-9-80) #80-4-3 (L) 

April 9, 1980 

SCHOOLS: Prohibition of smoking by students in school buildings or on 
school grounds. §§98A.2(6), 98A.3, ~79.9, The Code 1979. A local school 
board may not designate smoking areas for adult high school students 
in school buildings or on school grounds. (Norby to Rapp, State Repre
sentative, 4-9-80) #80-4-4 (L) 
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April 11, 1980 

COUNTIES; COUNTY HOME RULE AMENDMENT: Iowa Const., art. 
III, §39A; §§47.5(3), 47.7, The Code 1979. County home rule does not 
extend authority to a county to contract for periods of more than one 
year for provision of data processing- services in connection with voter 
registration. (Hyde to Pavich, State Representative, 4-11-80)#80-4-5 (1) 

April 11, 19!10 

SCHOOLS: Basic enrollment includes prekindergarten special education 
students. §§273.9, 281.2, 281.9, 282.3 (2), 442.4(1). Students in prekinder
garten special education programs are to be counted in calculating the 
"basic enrollment" figure for purposes of the school foundation pro
gram. Prekindergarten special education programs may include class
room instruction. (Norby to Benton, Superintendent, Department of 
Public Instruction, 4-11-80) #80-4-6 (L) 

Aprilll, 1980 

PUBLIC OFFICIALS; VACANCIES IN OFFICE: Chapters 17A, 474, 
§§4.1(22), 17A.2(2), 17A.4(1), 17A.ll, 28A.2(2), 69.15, 474.3-5, The 
Code 1979, 250 I.A.C. §§1.7(4), 7.1(4), 7.7. A "regular meeting" is a 
meeting held at the regular, or usual, time and place of meeting, such 
time and place being fixed by statute, order or regulation. A "special 
meeting" is characterized by the special purposes for which the meet
ing is called. A "special meeting" is called for the purpose of conduct
ing particular business, or attaining specified objects. A "special meet
ing" is generally annuounced by a special notice apprising the partici
pants of the special purpose for which such meeting is called. The 
missing of five meetings between January 22 and Febaruary 20 (a span 
of 29 days) is not a sufficient basis for invoking §69.15(1). As the 
February 22 ,1980 meeting of the Commerce Commission was held in 
Audubon, Iowa for the purpose of electing a Commission Chair, it was 
a "special", not a "regular", meeting. A hearing conducted by an agen
cy cannot constitute a "regular meeting" within the meaning of §69.15. 
The Governor has no discretion to reject a sworn statement submitted 
pursuant to §69.15. There are two prerequisites to the submission of a 
sworn statement pursuant to §69.15. The person must both have no 
notice and have no knowledge. If the person in fact had either notice 
or knowledge, such person would be barred from submitting a sworn 
statement. If notice of a meeting is mailed or delivered to a member 
of a board or commission at the member's place of business, the agency 
has complied with its obligation to confer notice and notice, for pur
poses of 69.15, has been given. As of February 22, 1980, there was an 
inadequate basis on which to invoke the resignation provisions of §69.15 
as applied to Mary Holstad. (Miller and Fortney to Rush and Small, 
State Senators, 4-11-80) #80-4-7 

Honomble Bob Rush and Arthur A. Small, Jr., State Senators: You 
have requested an opinion of the Attorney General regarding the "resig
nation" of Mary Holstad from the Iowa State Commerce Commission, 
pursuant to §69.15, The Code 1979. You have submitted a series of seven 
questions, all of which go to the ultimate issue of whether Ms. Holstad 
presently occupies a position on the Commission. It is our opinion that 
as of February 22, 1980, there did not exist an appropriate basis for 
invoking the provisions of §69.15, and that as a result, the Governor's 
reliance on said section was misplaced. Whether events occurring after 
February 22 have altered Ms. Holstad's status as a Commissioner is a 
question which cannot be addressed by this opinion as it would require 
the making of factual determinations beyond the public record and the 
facts you have provided. 

The seven questions you have propounded will be individually addressed 
following a recitation of the facts surrounding the "resignation" and the 
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applicable statutes and administrative rules. Your letter sets forth the 
following facts which, for the purposes of this opinion, shall be accepted 
as an accurate description of the events in question.' 

1. Ms. Holstad began outpatient medical treatment in December 1979; 
and entered a treatment center on January 22, 1980. 

2. She missed regular meetings of the Commerce Commission January 
22, 31, February 7, 13 and 20 (a span of 29 days). 

3. She missed special meetings on January 28 and February 22. (The 
latter was called February 20 for the purpose of electing a Chair.) 

4. The Commission did not meet again until March 11. 

5. Ms. Holstad missed eight hearings in this same period. She was 
personally notified of four of them before she was hospitalized. She did 
not receive personal notice of other hearings, including those scheduled 
for February 21 and 22. 

6. On February 22, while hospitalized, Holstad was notified that her 
"resignation" had been accepted by the Governor. 

7. Holstad submitted her sworn statement to the Governor as provided 
for in the Code. The Governor rejected the affidavit. 

8. The Governor asserted authority to discharge her under §69.15, The 
Code 1979. 

Section 69.15 reads as follows: 

Any person who has been appointed by the governor to any board under 
the Jaws of this state shall be deemed to have submitted his resignation 
from such office if either of the following events occur: 

1. He does not attend three or more consecutive regular meetings of 
such board. This paragraph does not apply unless the first and last 
of the consecutive meetings counted for this purpose are at least thirty 
days apart. 

2. He attends Jess than one-half of the regular meetings of such 
board within any period of twelve calendar months beginning on July 1 
or January 1. This paragraph does not apply unless such board holds at 
least four regular meetings during such period. This paragraph applies 
only to such a period beginning on or after the date when he takes office 
as a member of such board. 

If such person received no notice and had no knowledge of a regular 
meeting and gives the governor his sworn statement to that effect within 
ten days after he learns of the meeting, such meeting shall not be counted 
for the purposes of this section. 

The governor in his discretion may accept or reject such resignation. 
If he accepts it, he shall notify such person, in writing, that his resigna
tion is accepted pursuant to this section. The governor shall then make 
another appointment to such office. Such appointment shall be made in 
the same manner and for the same term as in the case of other vacancies 
caused by resignation from such office. 

As used in this section, "board" includes any commission, committee, 
agency, or governmental body which has three or more members. 

' Please note that the facts provided only define events through February 
22. Consequently, the scope of this opinion is similarly limited to that 
point in time. We express no opinion on events which may have subse
quently. occurred, including whether Ms. Holstad's post-February 22 
actions bear on her continuing status as a member of the Commission. 
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In addition to the foregoing statute, an administrative rule adopted by 
the Commerce Commission has a bearing on the resolution of the issue 
you raise. 250 I.A. C. § 1. 7 ( 4) relates to sessions of the Commission. The 
regulation reads: 

Sessions of the commission. The commission shall be considered in session 
at the office of the commission in Des Moines, Iowa, during regular busi
ness hours. When a quorum of the commission is present, it shall be 
considered a session for considering and acting upon any business of the 
commission. A majority of the commission constitutes a quorum for the 
transaction of business. 

The above rule was adopted pursuant to the rulemaking procedures of 
ch. 17 A, The Code 1979, as well as the authority conferred on the Com
mission by §§474.3-5, The Code 1979. 

I. 

The first question you raise is: "What constitutes a 'regular meeting' 
under §69.15?" 

Neither §69.15 nor ch. 474 define the concept of "regular meeting". 
Historically, the law has defined "regular meeting" by placing it in 
contrast with the concept of "special meeting". 

A "regular meeting" is defined by /:lack".~ Law Dictionary (Rev. 4th 
Ed. 1968, p. 1134) as "a meeting ... held at the time and place appointed 
for it by statute, by-law, charter or other positive direction." In contrast, 
a "special meeting" as defined as "a meeting called for special purposes; 
one limited to particular business; a meeting for those purposes of which 
the parties have had special notice." See Black's Law Dictionary (Rev. 
4th Ed. 1968, p. 1134). 

39A, Words a11d Phrases, Special Meeting, p. 301 describes "special 
meetings" as those called for some particular purpose, and at which 
nothing can be done beyond the specified objects." 36A, Words and 
Ph rases, Regular Meeting, p. 282 describes "regular meeting" as "such 
a meeting as the law requires to be held at a stated time and place." 

The characteristics of a regular meeting are therefore meetings which 
are held at the regular, or usual, time and place of meeting, such time 
and place being· set by statute, regulation, policy or custom. In contrast, 
a special meeting is characterized by the special purposes for which the 
meeting is called. A special meeting is called for the purpose of conduct
ing particular business, or attaining specified objects. A special meeting 
is generally announced by a special notice apprising the participants 
of the special purpose for which such meeting is called. 

The distinction which the law has drawn between regular meetings 
and special meetings has a long history, one extending back into prior 
centuries. However, it is one which modern courts have continued to 
recognize until the present day. In 1!132, the Supreme Court of Oregon 
reaffirmed the distinction in Stoddard 1'. District School Boa1·d for 
School District Xu . .91 i11 .Jacksuu CoHnty, 12 P.2d 309, 140 Or. 203 (1932). 
Stoddard involved a dispute as to the validity of employment contracts 
entered into by the plaintiff teachers and the defendant school district. 
In concluding that the school board had the authority to approve said 
contracts at either a regular meeting of the board or at a special meeting 
called for that purpose, the court defined the distinction between the two 
types of meetings. In the court's words: 
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we cannot escape the conclusion that the well-known distinction 
between a regular meeting and a special meeting obtains. 

A meeting called for a special purpose is a special meeting. A regular 
meeting is one not specially called, but one convened at a stated time and 
place pursuant to a general order, statute, or resolution. 

12 P.2d 309, 312. 

In 1968, litigation arose in ~ew York over the validity of a local law, 
or ordinance of the City of Utica. /larilc r. The City Compll·oller of the 
City of C"tica, 288 N.Y.S.2d 191, Misc. 2d 190 (1968). The law in question 
was adopted over the veto of the mayor by vote of the common council 
at a special meeting. New York's ;\luncipal Home Rule Law provided that 
after a local law is adopted by the local legislative body, the law should 
be forwarded to the mayor for approval or veto. If vetoed, the law is 
returned to the clerk of the legislative body to be transmitted to the body 
at its next regular meeting. Following· transmittal, the legislative body 
can override the veto by taking appropriate action within thirty days. 
The court held that the local law was never legally adopted in that the 
requisite action by the common council rould only be taken at a regular 
meeting. In expressly rejecting the argument that the taking of action 
at a special meeting, which rould properly be taken at a regular meeting, 
constituted merely an "irregularity" which did not affect the validity 
of the action, the court stated: 

When the statute says a regular meeting, it does not mean a special 
meeting. Thus, Second Class Cities Law §33, provides: 'The common 
council shall hold regular meetings at times to be determined by it • • • 
The president of the common council, or a majority of its members, may 
call a special meeting, etc.' A special meeting is a meeting called for a 
special purpose. It is a meeting at which nothing can be done beyond the 
specified objects of the call. C.F. 39A, Words and Phrases, Special Meet
ings, P. 301, and cases cited thereunder. A regular meeting is a meeting 
convened at a stated time and place pursuant to a general order, statute 
or resolution. C.F. 36A, Words and Phrases, Regular Meeting, p. 282 and 
cases cited thereunder. (Deletions in original.) 

288 N.Y.S.2d 191, 196. 

In Kelly v. Village of Greenwood, 357 So.2d 1182 (La. App. 2d Cir. 
1978), the Court voided a local option election which had been scheduled 
by the village governing body at one of its regular meetings. While the 
dispositive issue for the court was the date on which the election was 
held, the court first defined "regular meeting" before addressing the 
controlling issue. The court defined "regular meeting" as "a public 
meeting with proper notice at the regular meeting place.'' 357 So.2d 1182, 
1184, fn. 4. 

To summarize our response to your first question, a "regular meeting" 
is a meeting held at the usual time and place of meeting, such time and 
place being fixed by statute, order or regulation. In contrast, a "special 
meeting" is a meeting called for special purposes. 

II. 

The second question you have submitted is as follows: "Is the missing 
of five meetings between January 22 and February 20 a sufficient basis 
for discharge ("resignation") under §69.15(1) ?"It is our opinion that a 
sufficient basis is lacking. 
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Section 69.15 provides that a person appointed by the Governor to a 
board shall be deemed to have resigned upon failure to attend three or 
more consecutive regular meetings of such board. However, this provision 
is limited in that it "does not apply unless the first and the last of the 
consecutive meetings counted for this purpose are at least thirty days 
apart." Sec §69.15 (1). Therefore, in order to invoke the application of 
the section, two elements must be present, i.e., 1) the person must fail to 
attend at least three consecutive regular meetings; and 2) the first and 
the last of such meetings must be thirty days apart. 

The computation of time limits provided in Iowa statutes is governed 
by §4.1 (22), The Code 1979. It provides: 

4.1 Rules. In the construction of the statutes, the following rules shall 
be observed, unless such construction would be inconsistent with the 
manifest intent of the general assembly, or repugnant to the context 
of the statute: 

22. Computing time-legal holidays. In computing time, the first day 
shall be excluded and the last included, unless the last falls on Sunday, 
in which case the time prescribed shall be extended so as to include the 
whole of the following Monday, provided that, whenever by the provisions 
of any statute or rule prescribed under authority of a statute, the last 
day for the commencement of any action or proceedings, the filing of any 
pleading or motion in a pending action or proceedings or the perfecting or 
filing of any appeal from the decision or award of any court, board, 
commission or official falls on a Saturday, a Sunday, the first day of 
January, the twelfth day of February, the third Monday in February, 
the last Monday in May, the fourth day of July, the first Monday in 
September, the eleventh day of November, the fourth Thursday in No
vember, the twenty-fifth day of December, and the following Monday 
whenever any of the foregoing named legal holidays may fall on a 
Sunday, and any day appointed or recommended by the governor of Iowa 
or the president of the United States as a day of fasting or thanksgiving, 
the time therefor shall be extended to include the next day which is not a 
Saturday, Sunday o1· ~u!'h day hcrt•iuhcfore enumerated. [Emphasis 
added.] 

Applying the method mandated hy ~4.2 (22), it can be seen that while 
the question you pose presents a situation in which the officeholder has 
failed to attend at least three consecutive meetings, the first and the last 
of such meetings are not at least thirty days apart. If the first meeting 
counted occurred on January 22 and the last meeting counted occurred 
on February 20. only 29 days, and not 30 days, have elapsed. Therefore, 
in answer to your question, the missing of five meetings between January 
22 and February 20 is not a sufficient basis for discharge ("resignation") 
under §69.15(1). 

III. 

For your third question,_ you have raised two specific issues: 1) Was 
the February 22 meeting of the Commerce Commission a regular meeting 
pursuant to §69.15? 2) Was the February 22 hearing of the Commerce 
Commission a regular meeting pursuant to §69.15? 

A. THE FEBRUARY 22 MEETING 

The February 22, 1980 meeting of the Commerce Commission was 
called on February 20. The purpose of holding the meeting was to conduct 
an election for Chair of the Commission. We take notice of the fact that 
the meeting was held in Audubon, Iowa. 
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The criteria for determining whether a particular meeting is a "regu
lar meeting" were discussed in detail in Division I of this opinion. It is 
unnecessary to restate the analysis i11 toto. It is sufficient to state that 
a "regular meeting" is one held at the usual time and place of meeting, 
such time and place being fixed by statute, order or regulation. In con
trast, a special meeting is one called for a special purpose, to attain 
specified objects, or to conduct particular business. 

The February 22, 1980 meeting was a special meeting of the Commerce 
Commission. The meeting was called for the special purpose of electing a 
Chail'. In addition, the meeting was convened in Audubon, Iowa, not in 
Des Moines where the Commission's own rules state that the Commission 
shall be in session. See 250 I.A.C. * 1.7 ( 4). The February 22, 1980 meeting 
was specially called and limited to particular business. 

As the meeting on February 22, 1980 was not held at the usual time 
and place of meeting and was instead held for the special purpose of 
electing a Chair, such meeting was not a "regular meeting" within the 
meaning of §69.15. 

B. THE FEBRUARY 22 HEARING 

The question of whether the hearing conducted on February 22, 1980 
would constitute a "regular meeting" within the meaning of §69.15 must 
be addressed from two perspectives. One must first look to whether the 
hearing was conducted by the Commission itself so as to constitute a 
"meeting" of the members. If a "meeting" of the members did in fact 
occur, then one must inquire whether such "meeting" was a "regular 
meeting". 

Hearings before state agencies, such as the Commerce Commission, are 
conducted pursuant to the procedures outlined in ch. 17 A, The Code 1979. 
Such hearings include "contested cases" as defined in §17 A.2 (2). They 
also include public hearings on administrative rules which an agency 
proposes to adopt. See §17 A.4 ( 1). 

The rules adopted by the Commerce Commission contemplate situations 
in which the Commission designates staff members to conduct administra
tive hearings in lieu of having the Commission itself preside. For exam
ple, 250 I.A.C. §7.1 (4) provides that "hearings will be conducted by the 
commission," however, said rule also provides that "examiners may be 
designated by the commission to preside at and conduct hearings ... ". 
(Also see 250 I.A.C. §7.7 which outlines the procedure to be observed 
at hearings and by its terms provides for either the Commission or an 
examiner to preside..) The Commission's use of examiners to conduct 
administrative hearings is in accord with the provisions of the Adminis
trative Procedure Act. See §17 A.11. 

If the hearing conducted on February 22, 1980 was conducted by an 
examiner, rather than by the Commission members as a whole, the hear
ing clearly is not a meeting of the Commission itself. Section 474.4 pro
vides that "a majority of the commerce commission shall constitute a 
quorum for the transaction of business." In addition, 250 I.A.C. §1.7(4) 
provides "when a quorum of th.e commission is present, it shall be con
sidered a session for considering and acting upon any business of the 
commission. A majority of the commission constitutes a quorum for the 
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transaction of business." Consequently, even if a hearing were conducted 
by one member of the Commission," such a hearing would not constitute 
a meeting of the Commission. 

If the hearing on February 22, 1980 was in fact conducted by a quorum 
of the Commerce Commission, the question which is then presented is 
whether a hearing is a meeting of the agency, and if so, is it a "regular 
meeting". 

If a quorum of the Commission gathers together for the purpose of 
conducting a hearing, such gathering constitutes a "meeting" as that 
word is understood in a legal context. Black's Law Dictionary (Rev. 4th 
Ed. 1968) p. 1134 defines a meeting as: 

A coming together of persons; an assembly. Particularly, in law, an 
assembling of a number of persons for the purpose of discussing and 
acting upon some matter or matters in which they have a common 
interest. 

Similarly, Bouvier's Law Dictionary (Baldwin's Century Ed. 1934) 
Vol. 1, p. 769 describes a "meeting" as: 

A number of people having a common duty or function who have come 
together for any legal purpose, or the transaction of business of a 
common interest; an assemblage. 

If one refers to the "Open Meetings Law", ch. 28A, The Code 1979, one 
finds a "meeting" defined as: 

A gathering in person or by electronic means, formal or informal, of a 
majority of the members of a governmental body where there is delibera
tion or action upon any matter within the scope of the governmental 
body's policymaking duties. 

§28A.2(2). 

Employing the above definitions, one would conclude that a hearing 
conducted by a majority of the members of the Commerce Commission 
would constitute a meeting of the Commission. Such event would repre
sent a coming together of a majority of the members of a governmental 
body to discuss or act upon matters within the scope of matters committed 
to their jurisdiction. Having determined that such a hearing is a "meet
ing" of the body in quesiton, one must address the issue of whether such 
hearing- constitutes a "regula•· meeting-''.' 

As explained in Division 1 of this opinion, a "regular meeting" is one 
held at the usual time and place of meeting, such time and place being 
fixed by statute, order or regulation. In contrast, a special meeting is 

"Section 17A.ll(l) provides that a hearing can be conducted by one 
member of a multimember agency. 

" The records of the Commerce Commission disclose that the February 
22 hearing was conducted by a majority of the Commission members. 
The hearing conducted on February 21 was also conducted by a majority 
of the members. As February 21, 1980 would be the thirtieth day for 
purposes of §69.15, the analysis applied to the February 22 hearing 
should also be applied to that of February 21. If a hearing conducted 
by an agency majority constitutes a "regular meeting" under §69.15, 
both hearings would be regular meetings. 
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one called for a special purpose, to attain specified objects, or to conduct 
particular business. Employing this distinction, a hearing is a special 
meeting. It is a meeting called solely for the purpose of addressing the 
factual and legal issues presented by the subject of the hearing. A 
hearing is not the forum in which general agency business can be prop
erly addressed. The agency is limited in a hearing to the matters for 
which the hearing is called. For example, the agency cannot conduct 
routine agency business in the context of a contested case proceeding. 
The agency is limited to the issues raised solely in the contested case. In 
addition, if an agency's rules authorize the use of hearing examiners 
to conduct hearings, the decision of the agency to conduct the hearing 
represents affirmative action on the part of the agency members to come 
together for a special purpose, i.e., the conduct of the hearing. Conse
quently, a hearing, whether conducted by the Commission itself or by a 
hearing examiner, is not a "regular meeting" for purposes of §69.15. 

IV. 

The fourth question you raise is "what authority, if any, does the 
Governor have to reject a sworn statement under §69.15?" 

Section 69.15 provides, in pertinent part: 

If such person received no notice and had no knowledge of a regular 
meeting and gives the governor his sworn statement to that effect within 
ten days after he learns of the meeting, such meeting shall not be counted 
for the purposes of this section. 

It is our opinion that the Governor has no discretion to reject a sworn 
statement submitted under the above section. This conclusion is based 
on two lines of reasoning. 

First, the express lang·uage of the prov1swn mandates that the missed 
meeting shall uot be counted. The Legislature employed explicit language 
when it provided that "such meeting shall not be counted." Use of the 
words "shall not" creates a situation in which no room for discretion 
can be found to exist. 

Second, the sentence immediately following the above quoted paragraph 
of §69.15 provides that "the govemor in his discretion may accept or 
reject such resignation." The fact that the Legislature expressly made 
provision for discretion with reg·anl to accepting the resignation adds 
increased importance to the Legislature's failure to so provide with 
regard to accepting the sworn statement. Applying the doctrine expressio 
Hnius est e.rclusiu a/teriu8 (expression of one thing is the exclusion of 
another), one must conclude that the express grant of discretion in one 
instance implies a legislative decision not to grant discretion where such 
a grant is omitted. 

We, therefore, conclude that the Governor has no discretion to reject 
a sworn statement submitted pursuant to §69.16! 

' Our opinion presupposes that the individual submitting the sworn state
ment can meet the preconditions for submitting such an affidavit, to 
wit: such individual both "received no notice" and "had no knowledge" 
of the regular meeting which is the subject of the sworn statement. This 
is a factual determination which cannot properly be addressed by an 
opinion of the Attorney General. It is also not a factual determination 
which §69.15 permits the Governor to make. However, if the Governor 
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v. 
By way of a fifth question, you have inquired whether a Commission 

member is "charged with knowledge of all special meetings and hearings 
although she did not have actual notification." Section 69.15 distinguishes 
between "notice" and "knowledge". The section provides, in pertinent 
part: 

If such person received no notice and had no knowledge of a regular 
meeting and gives the governor his sworn statement to that effect within 
ten days after he learns of the meeting, such meeting shall not be counted 
for the purposes of this section. 

At the outset, it should be noted that there are two prerequisites to the 
submission of an affidavit. The person must both have no notice and 
have no knowledge. If the person in fact had either notice or knowledge, 
such person would be barred from submitting a sworn statement pur
suant to §69.15. As a result, the question you raise should properly be 
addressed in terms of what constitutes "notice" and what constitutes 
"knowledge". 

From the fact that the statute requires the official to claim a lack of 
notice, one can fairly infer an obligation on the part of the agency in
volved to give notice of the meeting. However, the section does not define 
the type of notice required. A review of the Code and the administrative 
rules reveals that they too fail to prescribe the type of notice of meetings 
which is to be given to members of the Commerce Commission. Under 
these circumstances, it would be expected that the notice given to Com
mission members would be one of a reasonable nature. "When notice must 
be given but no method is prescribed, the notice must be a reasonable 
one under the circumstances. It must afford a fair opportunity to appear 
.. . ".Buchholz v. Board of Adjustment of Bremer County, 199 N.W.2d 73 
(1972). It is not unreasonable for a notice to be given by writing which 
is mailed or delivered to a person's regular place of business, particularly 
in the absence of any statutory or administrative requirements to the 
contrary. This is particularly true where previous notices were routinely 
sent and received at a person's place of business. In addition, there is a 
long-established presumption of receipt of a mailed notice properly 
addressed and otherwise conforming to postal laws and regulations 
concerning postage. See Eves v. Iowa Employment Security Commission, 
211 N.W.2d 324 (1973). If notice of a meeting is mailed or delivered to a 
member of a board or commission at the member's place of business, the 
agency has complied with its obligation to confer notice. Under such 
circumstances, notice for purposes of §69.15 has been given. 

Notice, and whether· notice has been given, raises objective questions. 
In contrast, whether an individual has knowledge is a subjective question, 
i.e., whether a particular person was cognizant of a particular fact or 
series of facts. 

Whether a particular individual had "knowledge of a regular meeting" 
within the meaning of §69.15 is not a question which can be appropriately 

(Footnote Cont'd) 

feels that the statement is falsely submitted, he is not powerless. Such 
statement may constitute perjury and, if this is established, could pro
vide independent grounds for removal from office. 
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answered by an Attorney General's opinion. However, for future guidance 
in the application of the statute, it should ll€ noted that the law is not 
unwilling, in appropriate circumstances, to impute knowledge of facts 
to an individual if such facts are readily ascertainable and the individual 
had cause to make an inquiry. In 58 Am.Jur. 2d Notice §8 at 491 (1971), 
we find the following: 

Means of knowledge and knowledge itself are, in legal effect, the same 
thing where there is enough to put a party on inquiry. Knowledge which 
one has or ought to have under the circumstances is imputed to him. 
When a party has information or knowledge of certain extraneous facts 
which of themselves do not amount to, nor tend to show, an actual notice, 
but which are sufficient to put a reasonably prudent man upon inquiry 
respecting a conflicting interest, claim, or right, and the circumstances 
are such that the inquiry, if made and followed up with reasonable care 
and diligence, would lead to the discovery of the truth, to a knowledge 
of the interest, claim, or right which really exists, put a reasonably 
prudent man upon an inquiry respecting a conflicting interest, claim or 
right. In other words, whatever fairly puts a person on inquiry is suffi
cient notice where the means of knowledge are at hand; and if he omits 
to inquire, he is then chargeable with all the facts which, by a proper 
inquiry, he might have ascertain~J. A person has no right to shut his 
eyes or his ears to avoid information and then say that he had not notice; 
he does wrong not to heed the "signs and signals" seen by him. It will 
not do to remain wilfully ig-norant of a thing readily ascertainable, and 
it is no excuse for failure to make an inquiry that such an investigation, 
if made, might have failed to develop the truth. 

If a pPrS!'n were a relative neweomer to the governing body of an 
agency, sueh penon eould perhaps put forth an argument that he or she 
was unaware of agency procedures and routines such that ignorance of 
scheduled meetings and hearings might not be unreasonable. Such is not 
the case with a member who has se1 ved for a number of years. Such 
memll€r assun•dly would he aware that the agency would schedule meet
ings and hearings on a relatively regular basis. Minimal inquiry at the 
office would readily apprise the member of the dates and times of such 
agency business. Such member's knowledge of the workings of the agency 
would of necessity ll€ such that any prudent person having similar 
knowledge would have been put on notice to inquire, and would thus 
ll€ chargeable with constructive knowledge of such agency business. 

VI. 

The sixth question you have posed is as follows: "Is the exercise of 
power by the Governor to remove Ms. Holstad valid?" In responding to 
this inquiry, it is important to again state the limitations on the scope of 
our opinion. Our opinion is limited to the facts as you have stated them, 
as well as to those facts which are part of the public record. Our opinion 
is further limited to those events transpiring on or prior to February 22, 
1980. We offer no opinion as to what may have occurred after February 
22. 

In order to invoke the prov1swns of §69.15 ( 1), it is necessary to 
demonstrate that an officeholder was absent from at least three consecu
tive regular board meetings. In additon, the first and the last meeting 
counted must ll€ at least thirty days apart. We have previously opined 
that a hearing, whether conducted by a hearing examiner or by a major
ity of the members of an agency, does not constitute a "regular meeting". 
We have further opined that the meeting of the Commerce Commission 
held on February 22, 1980 in Audubon, Iowa for the purpose of electing 
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a Chair does not constitute a regular meeting, as it is a special meeting. 
With these determinations in mind, the situation you present as of 
February 22, 1980, is one in which Mary Holstad had missed at least 
three regular meetings of the Commerce Commission since January 22 of 
that year. However, the first of such meetings occurred on January 20, 
while the last regular meeting occurred on February 20. This is a span 
of only 29, and not 30 days. Consequently, as of February 22, there was 
an inadequate basis on which to invoke the resignation provisions of 
§69.15. Therefore, the effort of the Governor to accept Ms. Holstad's 
"resignation" was without an adequate statutory basis. 

VII. 

The final question you raise is as follows: "If the exercise of power 
is beyond the Governor's authority, is Commissioner Holstad still a 
member of the Commission?" This is a question which cannot be ad
dressed by this opinion as it would require the making of factual deter
minations beyond the public record and the facts you have provided. 
For example, it is possible that Ms. Holstad has missed further regular 
meetings since February 22, 1980. Further, Ms. Holstad may have 
acquiesced to the action taken by the Governor. Such acquiescence is a 
factor which cannot be ascertained by the writers. Ms. Holstad may in 
fact have acted affirmatively to tender her resignation. These are only 
a few of the possible events which may have transpired since February 
22, 1980 and any of these could have created a vacancy on the Iowa 
Commerce Commission. As a result, all we can conclude is that the 
actions of the Governor on February 22, 1980 were ineffective with re
gard to invoking the resignation provision of §()6.15. As of that date, 
the necessary grounds for the statute's operation were absent. 

April 11, 1980 

ELECTIONS: §39.3, Ch. 43, §§49.109 and 49.110, Ch. 49, The Code 1979. 
A precinct caucus is not considered a general election for purposes of 
§49.109, The Code 1979. Employees are not entitled by §49.109 to time 
off work to attend precinct caucuses. (Willits to Johnston, Polk County 
Attorney, 4-14-80) #80-4-8 (L) 

April 18, 1980 

CHEMICAL SUBSTANCE ABUSE; COUNTIES AND COUNTY OFFI
CERS: Sections 123.46, 125.34, 125.40, The Code 1979. A peace officer 
has a mandatory duty to take a person who (1) appears to be intoxi
cated in a public place and in need of help, or (2) appears to be in
capacitated by a chemical substance in a public place and in need of 
help, to a substance abuse treatment facility in lieu of immediate arrest 
and incarceration. Once treatment has been initiated, such a person 
may subsequently be charged with public intoxication without further 
regard to section 125.34(1), The Code 1979. Section 125.34(1) does not 
place a duty on police officers to ask intoxicated persons whether they 
are in need of help. The failure of a police officer to comply with 
§125.34(1) does not preclude prosecution of the person for public 
intoxication. (Dallyn, St!iskal to Hicks, Assistant Marion County 
Attorney, 4-18-80) #80-4-9 

Mr. James Venwn Hicks, Assistant Mal'ion County Attorney: You 
have requested an opinion from the Attorney General concerning the 
treatment and services to be afforded intoxicated persons pursuant to 
Chapter 125, The Code 1979. You pose the following questions for 
consideration: 
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1. Does section 125.34 ( 1), The Code 1979 require a peace officer to 
take a person found to be intoxicated in a public place to a treatment 
facility, or is the language of this section merely permissive? 

2. Whether a peace officer must ask an intoxicated person if he or she 
desires medical attention as a precondition to charging the person with 
pubilc intoxication? 

3. Whether a person taken to a treatment facility by a peace officer 
pursuant to Code §125.34 (1) may subsequently be charged by the officer 
with public intoxication in violation of either §§123.46 or 123.91, The 
Code 1979? 

The questions you raise have been partially addressed by two earlier 
opinions from this office. See Op. Att'y Gen. #78-4-6 (April 11, 1978); 
1974 Op. Att'y Gen. 590. This opinion supersedes and updates those 
earlier opinions as applicable to your specific questions. 

Chapter 125, The Code 1979, was enacted ·by the 67th General Assembly 
during the 1977 session to revise and consolidate prior chapters of the 
Code regarding alcohol abuse and drug abuse. See chapters 123B, 224, 
224A, 224B, The Code 1977. Section 125.34 ( 1), The Code 1979 provides 
that: 

1. An intoxicated person may come voluntarily to a facility for emer
gency treatment. A person who appears to be intoxicated or incapacitated 
by a chemical substance in a public place and in need of help shall be 
taken to a facility by a peace officer. If the person refuses the proferred 
help, the person may be arrested and charged with intoxication. 

As an initial matter, the second sentence states that certain persons 
"shall be taken to a facility by a peace officer" (emphasis added). 
Section 4.1 (36), The Code 1979, provides that the word "shall" used in 
a statute enacted after July 1, 1971, imposes a d~ty to act on the 
designated actor. The Iowa Supreme Court has construed the statutory 
use of the word "shall" as follows: 

"When a statute uses the word 'shall' in directing a public body to do 
certain acts, the word is to be construed mandatory, not permissive, 
and excludes the idea of discretion." Consolidated F1·eightways Corp. of 
Del. v. Nicholas, 258 Iowa 115, 121, 137 N.W.2d 900, 904 (1965). 

The conclusion that Code §125.34 imposes a mandatory duty is buttressed 
by comparing the language of §125.17(1), The Code 1977 (the predeces
sor of Code § 125.34 (1) of the 1979 Code) with the present statute. 
Section 125.17(1) provided that a person "may be taken to a facility by 
a peace officer" (emphasis added). This language was construed to 
confer a permissive or discretionary power on the peace officer to so 
act. See 1974 Op. Att'y Gen. 590, 591. However, the 67th General Assem
bly amended this language in 1977 to read that a person "shall be taken 
to a facility by a peace officer" (emphasis added). This material change 
in the language of the prior section must be presumed to indicate a 
change in the legislative intent reflected in present §125.34(1). Hence, 
it must be preseumed that this change indicates a change in the legal 
effect of the subsequent section, i.e., the imposition of a mandatory duty 
to act on the peace officer. See State v. Blyth, 226 N.W.2d 250, 259 (Iowa 
1975). 

Thus, it is clear that Code §125.34 ( 1) imposes a mandatory require
ment on peace officers to take certain persons to treatment facilities. 
This raises the issue of what persons must be afforded such treatment. 
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Section 125.34 ( 1) indicates that "a person who appears to be intoxi
cated o1· incapacitated by a chemical substance in a public place and in 
need of help shall be taken to a facility by a pes.Lce officer" (emphasis 
added). There are two classes of persons within the scope of this section: 
( 1) those persons "intoxicated" and ( 2) those persons "incapacitated 
by a chemical substance." These two terms are defined in §126.2, The 
Code 1979 as follows: 

8. "Incapacitated by a chemical substance" means that a person, as 
a result of the use of a chemical substance, is unconscious or has his or 
her judgment otherwise so impaired that he or she is incapable of 
realizing and making a rational decision with respect to the need for 
treatment. 

10. "Intoxicated person" means a person whose mental or physical 
functioning is substantially impaired as a result of the use of a chemical 
substance. 

These two classifications are further modified in Code §126.34 ( 1) by 
the term "in need of help." Obviously, this term must be given inde
pendent content in the context of the entire statute, for otherwise, its 
presence would be superfluous and inconsistent with the presumption that 
the legislature enacts a statute with the intent that all provisions therein 
be effective. See §4.4(2), The Code 1979; Kelly v. Brewer, 239 N.W.2d 
109, 113-114 (Iowa 1976). 

Thus, a peace officer confronted by a person apparently affected by a 
chemical substance [drugs or alcohol, see §125.2 (3)] must make an initial 
determination of ( 1) whether the person is intoxicated or incapacitated, 
and (2) whether the person is in need of help. Obviously, giving the latter 
term independent content means that a person must appear to be some
thing more than merely intoxicated in the officer's reasonable judgment. 
This accords with everyday experience. A person can be intoxicated, and 
yet not be "in need of help," either in the sense of requiring long-term 
treatment or immediate physical assistance. Therefore, intoxication per ae 
does not indicate that the intoxicated person is "in need of help." See 
Op. Att'y Gen. #78-4-6 (April 11, 1978). 

However, if a person is found to be "incapacitated by a chemical sub
stance" within the meaning of section 125.2 (8), then it will be the rare 
occasion when that person is not also "in need of help." By practical 
definition, if a person is unconscious or "otherwise so completely im
paired" as a result of the use of a chemical substance, he or she will 
probably a .fortiori be in need of help. 

The mandatory duty to take a person to a treatment facility is trig
gered only after a preliminary factual determination by the officer that 
the person is intoxicated or incapacitated by a chemical substance, and 
is in need of help. Section 125.34 commits this determination to the 
rational judgment of the officer, to be made in light of his training, 
experience and considered assessment of the situation. The statute does 
not require that the officer ask the person whether he or she is in need 
of help. Such a question may, as a practical matter, aid the officer in 
making the required determination. The answer to such question would 
not, however, be dispositive of the officer's decision. This is especially and 
obviously true in the case of a person who is incapacitated by a chemical 
substance since part of the definition of that phrase is that the incapaci-
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tated person is unable to make a rational decision about his or her need 
for treatment. See §125.2 (8). In short, your second question must be 
answered negatively. Section 125.34 ( 1) does not require a peace officer 
to ask an intoxicated person whether he or she is "in need of help." 

However, once the officer confronts a person in a public place who 
(1) appears to the office/· to be intoxicated and in need of help, or (2) 
appears to the officer to be incapacitated by a chemical substance and 
in need of help, the officer has a mandatory duty to take such person 
to a substance abuse treatment faeility in lieu of immediate arrest 
and incarceration. Only if the person refuses this initial offer of assist
ance may the person be immediately arrested and charged with the crime 
of public intoxication pursuant to either §123.46 or §123.91, The Code 
1979. See §125.34 (1), The Code 1979. As indicated by the use of the 
word "may" in Code § 125.34 ( 1), the decision of whether to arrest and 
charge a person who has refused the proffered treatment is one to be 
made in the discretion of the peace officer. See §4.1 (36), The Code 1979; 
John Deere Waterloo Tractor Works v. Derifield, 252 Iowa 1389, 1392, 
110 N.W.2d 560, 562 (1961). 

This, then, raises your third question, i.e. whether a person taken to a 
treatment facility may be later charged with public intoxication based 
on the same facts that warranted the initial treatment decision. At first 
blush, Code §125.34 (1) might appear to suggest that taking a willing, 
yet intoxicated and helpless, person to a treatment facility is the only 
remedy in such a case. However, such a reading of the statute would lead 
to this anomalous result: A person who had ingested sufficient alcohol 
to be "merely intoxicated" (but not "in need of help") would be subject 
to prosecution for a simple misdemeanor in violation of Code §123.46, 
(or, if charged with second offense public intoxication, such a person 
would be subject to the increased sanctions of Code §123.91, i.e., a 
fine of between 500 and 1000 dollars and imprisonment for a period 
were to ingest an additional quantity of alcohol so as to render him 
or herself "in need of help" also, he or she would then be immune from 
criminal prosecution under Code §§123.46 or 123.91. 

In fact, Code §125.40 (3) makes it clear that §125.34 ( 1) does not 
abrogate the applicability of either §§123.46 or 123.91 with respect to 
those persons otherwise unlawfully using alcohol in public places. Section 
125.40 ( 3) provides that "nothing in [chapter 125] affects any law, 
ordinance, resolution or rule ... regarding the sale, purchase, dispensing, 
possessing or use of alcoholic beverages or beer at stated times and 
places ... " Section 123.46 (and section 123.91) is clearly such a law, 
i.e., "it is unlawful for any person to use or consume alcoholic liquors 
or beer ... in any public place ... and no person shall be intoxicated 
in a public place." Thus, the operation of either §123.46 or §123.91 is 
unaffected by the treatment provisions of Code §125.34 ( 1). Thus, the 
answer to your third question is yes. 

This conclusion also extends to a corollary question of your second 
question. That is, does the fact that a police officer abrogates his duty 
under §125.34(1) preclude a criminal prosecution for public intoxication? 
(Note that, as discussed earlier, that duty does not include asking an 
intoxicated person whether he or she needs help). Again, the answer is 
no, in light of §125.40(3). That section makes clear that nothing in 
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chapter 125 is intended to affect prosecutions under §§123.46 or 123.91. 
The remedy for an officer's violation of §125.34(1) is not an exclusionary
type rule, preventing prosecutions under the intoxication statutes. Thus, 
the fact that an officer does not ask an intoxicated person whether he or 
she needs help or fails to take a person the officer believes to be in 
need of help to a treatment facility, does not preclude prosecution for 
intoxication. 

The legislative intent reflected in §125.34 is clearly twofold. First, 
the leg-islature intended to grant peace officers the additional power 
(not within their general statutory powers of arrest) to take certain 
persons to treatment facilities. This conclusion is clearly supported by 
§125.34(6), which provides that "a peace officer who acts in compliance 
with this section is acting in the course of his official duty and is not 
criminally or civilly liable therefor ... " Second, the legislature intended 
§125.34 to mandate that peace officers first take intoxicated persons in 
need of help to a facility for necessary medical treatment normally un
available in a jail. If the legislature had intended that the alternative 
remedy of §125.34 (1) operate in lieu of criminal prosecution, it certainly 
would have known how to draft the statute to reflect this intent. See 
~204.409, The Code 1979 (court may conditionally discharge defendant 
and subsequently dismiss prosecution for controlled substances in lieu of 
entry of conviction and judgment); §321.281, The Code 1979 (court may 
commit defendant convicted of OMVUI, second offense, to treatment 
facility in lieu of imposition of statutory punishment for the offense). 

The legislature, however, did not provide for treatment in lieu of 
prosecution, or as a precondition to prosecution, in §125.34, and one must 
look to what the legislature said, rather than what it should or might 
have said. Kelly u. flrewer, 239 N.W.2d 109, 113-114 (Iowa 1976). What 
the legislature did say, in Code ~125.40, is that Code §125.34(1) was not 
intended to have any relationship whatever to criminal prosecutions 
under the intoxication statutes. 

April 18, 1980 

STATE OFFICERS AND DEPARTMENTS; GENERAL ASSEMBLY: 
Iowa Const., art. III, §§7, 9; §§2.7, 2.11, The Code 1979; House Rules 
20, 23, 68th G.A. The House and the Senate each have the powers to 
carry out their duties, including the right of each house, independent 
of the other, to select such officers as, in the opinion of the member
ship, are necessary, and to assign appropriate functions and duties to 
such officers. Because of the inherent constitutional authority vested 
in each house of the general assembly to define its officers and pre
scribe the duties thereof, the House of Representatives is free to deter
mine it does not wish to immediately fill the vacancy created by the 
resignation of the chief clerk. Further, the House can decide to in
struct such other of its officers as it deems appropriate to carry out 
the duties normally performed by the chief clerk. When taken upon 
such instructions, the action of such substitute has the full force and 
effect of action taken by the chief clerk. (Fortney to Daggett, State 
Representative, 4-18-80) #80-4-10 

Honorable Horace !Jaggcit, State Representative: You have requested 
an opinion of the Attorney General regarding the recent resignation of 
the chief clerk of the House of Representatives. You have inquired 
whether the House, in lieu of selecting a permanent replacement at this 
time, may instead allow the assistant chief clerk to perform the duties 
of the chief clerk. It is our opinion that the House may allow the assistant 
chief clerk to perform the duties of the chief clerk. 
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An analysis of the issue you pose must begin with the applicable 
provisions of the Constitution of the State of Iowa. Iowa Const., art. Ill, 
§7 provides: 

Each house shall choose its own officers, and judge of the qualification, 
election, and return of its own members. A contested election shall be 
determined in such manner as shall he directed by law. [Emphasis sup
plied.] 

Iowa Con st. art. III, §H provides: 

Each house shall sit upon ib own adjournments, keep a journal of its 
proceedings, and publish the same; determine its rules of proceedings, 
punish members for disorderly behavior, and, with the consent of two 
thirds, expel a member, but not a second time for the same offense; and 
shall ha1•e all other po1cers necessary lor a branch of the General Assem
bly of a jr1'e and independent State. [Emphasis supplied.] 

The House of Representatives, therefore, has the constitutional author
ity to "choose its own officers" and has "all other powers necessary for 
a branch of the General Assembly." This broad grant of power has been 
codified in statute. Section 2.11, The Code 1979, reads: 

Each house of the gene,·al assembly may employ such officers and em
ployees as it shall deem ilecessary for the conduct of its business. The 
compensation of the chaplains, officers, and employees of the general 
assembly shall be fixed by joint action of the house and senate by reso
lution at the opening of each session, or as soon thereafter as conveniently 
can be done. Such persons shall be furnished by the state such supplies 
as may be necessary for the proper discharge of their duties. [Emphasis 
supplied.] 

At present the rules adopted by the Iowa House of Representatives 
contemplate the appointment of a chief clerk, as well as such additional 
clerks as may be necessary. House Rule 20, 68th G.A., relating to the 
chief clerk provides: 

The chief clerk of the house shall serve as parliamentarian and chief 
a!fministrative officer of the house under the direction of the speaker of 
the house. The chief clerk shall have charge of the chief clerk's desk; 
be responsible for the custody and safekeeping of all bills, resolutions, 
and amendments filed, except when they are in the custody of a commit
tee; have charge of the daily journal; have control of all rooms assigned 
for the use of the house; check all bills as to proper form prior to intro
duction; keep a detailed record of house action thereon; process the 
handling of amendments when filed and during the floor consideration of 
bills; insert adopted amendments into bills before transmitted to the 
senate and prior to final enrollment; supervise legislation printing and 
the distribution of printed material; and perform all other duties per
taining to the office of chief clerk. 

House Rule 23, 68th G.A., provides: 

All clerks and stenographers of the house shall be under the general 
direction of the speaker and the chief clerk. Clerks and stenographers 
shall be on duty at the house from 8:30 a.m. to 4:30 p.m. except when 
excused by the member to whom the clerk or stenographer is assigned. 
Clerks and stenog1·aphers shall perform such additional duties as may be 
assigned to them by the chief clerk. [Emphasis supplied.] 

A synthesis of the foregoing citations, constitutional, statutory and 
rule, results in the following framework: The House and the Senate 
each have the powers necessary to carry out their duties, including the 
right of each house, independent of the other, to select such officers as, 
in the opinion of the membership, are necessary, and to assign appro-
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priate functions and duties to such officers. In the only decision of the 
Iowa Supreme Court on the issue of the authority of the House and 
Senate to select officers, the Court endorsed the foregoing framework. 
In Cliff 11. Parsons, 57 N.W. 599, 90 Iowa 665 (1894), a secretary of the 
senate who had been removed by vote of the senate sought to regain his 
office. He based his argument on the forerunner of what is presently 
§2.7, The Code 1979.' In rejecting the plaintiff's contention, the Court 
held that Iowa Const. art. Ill, §7 provided "undoubted authority in the 
senate to choose, in such way as it pleases, its own officers." 57 N.W. 
599, 600. The Court went on to point out that one general assembly 
cannot limit the power of either house of a later general assembly 
to employ such officers as it chooses and that the Senate cannot control 
the prerogatives of the House in this regard and vice versa. In the 
Court's words: 

Neither house has power to control the other in choosing its officers, 
nor in fixing their tenure of office, nor has any general assembly power 
to control the right of either house of any subsequent general assembly 
in this respect. 

57 N.W. 599, 601. 

A prior opinion of this office has interpreted Cliff as establishing the 
principle that the constitutional authority conferred on each house by 
art. Ill, §7 is so basic that any other statute or rule which infringes 
on the discretion of the House with regard to employment of officers can 
be disregarded by the membership, if the body so chooses. The opinion, 
dealing with officers' terms, stated: 

In light of the language of the supreme court in Cliff vs. Parsons, supra, 
it is our opinion that either house or both houses could provide by 
rule, joint rule, resolution, joint resolution or statute that the terms of 
officers should carry over from the first session to the second. But even 
if this were done and regardless of the manner in which it were done, 
Article III, §7 would permit either house at any time to terminate the 
term of any officer and replat·e him with another, nor could any general 
assembly, as distinguished from a session thereof, bind a subsequent 
general assembly in these respects. Whether or not, as a practical matter, 
either the senate or house would have so little regard for its own rules, 
t·esolutions or acts as to do this is another question, but as a constitu
tional matter it would appear either of them could do so. 

1970 Op. Atty Gen. 66, 70. 

We concm· in and adopt the language of this earlier opm10n. 
In addition, the position enunciated in Cliff and the previous opm10n 

of the Attorney General is in conformity with the generally accepted 
legal principles in this area. For example, at 63 Am.Jur.2d, Public Offi
cers and Employees §30, we find the following: 

Except for such offices as are created by constitution, the creation of 
public offices is primarily a legislative function. In so far as the legis
lative power in this respect is not restricted by constitutional provisions, 
it is supreme, and the legislature may decide for itself what offices are 

' Section 13, The Code 1873, upon which the challenger based his claim, 
reads as follows: "The speaker of the house of representatives shall 
hold his office until the first day of the meeting of a regular session 
next after that at which he was elected. All other officers elected by 
either house shall hold their offices only during the session at which 
they were elected." 
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suitable, necessary, or convenient. When in the exigencies of government 
it is necessary to create and define new dutie~. the legislative department 
has the discretion to determine whether additional offices shall be cre
ated, or whether these duties shall be attached to and become ex officio 
duties of existing offices. An office ereated hy the legislature is wholly 
within the power of that body, and it may prescribe th·e mode of filling 
the office and the powers and duties of the incumbent, and, if it sees fit, 
abolish the office. 

Because of the inherent constitutional authority vested in each house 
of the general assembly to define its officers and prescribe the duties 
thereof, the House of Representatives is free to determine it does not 
wish to immediately fill the vacancy created by the resignation of the 
chief clerk. Further, the House can decide to instruct such other of its 
officers as it deems appropriate to carry out the duties normally per
formed by the chief clerk. When taken upon such instructions, the action 
of such substitute has the full force and effect of action taken by the 
chief clerk. 

April 21, 1980 

CIUMINAI. LAW: Uniform Citation and Complaint: Willful Failure to 
Appear - Chapter 805, The Code 1 !J7!J. The uniform citation and com
plaint provisions of chapter 805 are designed to expedite the disposi
tion of scheduled violation offenses. To that end several statutory 
options exist for the immediate release of a cited person: (1) release 
on personal recognizance with defendant's option of admitting guilt 
and paying a fine by mail or appearing in court as directed, (2) re
lease upon defendant admitting guilt and paying a fine by mail per
formed in the peace officer's presence, (3) release upon defendant 
providing bail by mail performed in the officer's presence, (4) release 
upon defendant's execution of an unsecured appearance bond. The 
simple misedmeanor offense of willful failure to appear, §805.5, The 
Code 1979, does not apply to a defendant who admits guilt and pays a 
fine (options one or two) or who forfeits bail upon nonappearance 
(options three or four). Under any of these circumstances, the cited 
person has constructively appeared and satisfied the penalty for the 
scheduled violation offense. Section 805.5 would apply, however, to a 
defendant released on personal recognizance who neither admits guilt 
and pays by mail nor appears in court a3 specified in the citation. 
(Richards to Holetz, Act. Commissioner, Dept. of Public Safety, 4-21-
80) #80-4-11 

Acting Conu11i8sioncr Rubert G. Ho/efz, Department of Public Safety: 
You have requested an opinion of the Attorney General regarding the 
relationship between the public offense of failure to appear under section 
805.5, The Code l!J7!J, and the uniform citation and complaint procedures 
provided in sections 805.G through 805.15, The Code 1979. Specifically 
you raise the following questions: 

1. Is an arrest warrant issued under the prov1s1ons of Section 805.5 
valid when the original charge was made on the Uniform Citation and 
Complaint provided for by Section 805.6? 

2. If you rule that an arrest warrant cannot properly be issued under 
the provisions of Section 805.5 for an original charge made on the Uni
form Citation and Complaint, can an arrest warrant be issued under 
another provision of the Code? 

Chapter 805 establishes the authorization and mechanism for police 
citations as a substitute for arrest. The first five sections of the chapter 
(§§805.1- 805.5) deal with police citations in general. The remaining 
provisions ( §§805.6- 805.15) deal with traffic and scheduled violation 
citations in particular. 
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In general, a peace officer may issue a police citation instead of mak
ing a formal arrest "(w) henever it would be lawful ... to arrest a 
person without a warrant." Section 805.1, The Code 1979. See §804.7, 
The Code 1979 (specifying those situations in which a peace officer 
may make warrantless arrests); compare, §804.1, The Code 1979 (author
izing the issuance of a citation by a magistrate for a complaint alleging 
the commission of a simple misdemeanor). The contents of a police 
citation are contained in section 805.2 and, with the signature of the 
cited person, the form is "a written promise to appear in court at the 
time and place specified." Section 805.3, The Code 1979. Breach of this 
promise is penalized in section 805.5: 

Any person who willfully fails to appear in court as specified by the 
citation shall be guilty of a simple misdemeanor. Where a defendant fails 
to make a required court appearance, the court shall issue an arrest 
warrant for the offense of failure to appear, and shall forward the 
warrant and the original citation to the clerk. The clerk shall enter a 
transfer to the issuing agency on the docket, and shall return the warrant 
with the original citation attached to the law enforcement agency which 
issued the original citation for enforcement of the warrant. Upon arrest 
of the defendant, the warrant and the original citation shall be returned 
to the court, and the offenses shall be heard and disposed of simultan
eously. 

The elements of this simple misdemeanor offense may be schematized as 
follows: 

(1) any person, 

(2) who willfully, 

(3) fails to appear in court as specified by the citation. 

" 'Willfully' ordinarily means intentionally, deliberately or knowingly, as 
distinguished from accidentally, inadvertently or carelessly." State v. 
Wallace, 259 Iowa 765, 773, 145 N.W.2d 615, 620 (1966). The section 
requires the court to issue a bench warrant for the arrest of the reclaci
trant on the charge of failure to appear, which charge is heard simul
taneously with the original citation offense. See generally United States 
v. Evans, 574 F.2d 352 (6th Cir~ 1978); compare, §811.2(7), The Code 
1979 (establishing criminal penalties for bail jumping-"willfully fails 
to appear before any court or magistrate as required"). 

The purpose of these general provisions is clear. A person who could 
otherwise be arrested and taken before a magistrate for committing any 
public offense may instead he issued a citation to appear where it is 
reasonable to believe the defendant would respond to it. See State v. 
Rose, 121 Ariz. 131, 589 P.2d 5 (1978). In effect, the issuance of a 
citation in lieu of arrest is a release of the defendant on his personal 
recognizance with the stipulation that the person appear in court as 
directed. See State v. Doolittle, 69 Wash. 2d 744, 419 P.2d 1012 (1966). 
And in order to insure the efficacy of these prinicples and procedures, 
the Iowa Legislature has created and defined the offense of willful fail
ure to appear. State v. Wallace, 259 Iowa 765, 772, 145 N.W.2d 615, 620 
(1966) ("All crimes in this state are statutory and the legislature may 
define an offense by a particular description of the act or acts consti
tuting it."). 

In particular, a peace officer may issue a uniform citation and com
plaint "for charging all traffic violations ... and ... all other violations 
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which are designated by section 805.8 to be scheduled violations." Section 
805.6(1) (a), The Code 1979. The scheduled violations of section 805.8 
other than traffic [§805.8(2)] include violations of navigation laws 
[ §805.8 ( 3)], snowmobile violations [ §805.8 ( 4)], fish and game law vio
lations [§805.8 ( 5)], and violations relating to the use and misuse of 
parks and preserves [ §805.8 ( 6)]. The contents of the uniform citation 
and complaint are the same as the general police citation (including, 
under §805.2, a statement of "the penalty for nonappearance") but with 
certain notable additions. 

The uniform citation and complaint form also reflects the following 
statutory options for the immediate release of a cited person, which 
options may be exercised in lieu of formal arrest and process under 
chapter 804, The Code 1979: (1) According to sectiqn 805.9(1), a cited 
person, "before the time specified ... for appearance," mav admit a 
scheduled violation by signing "the admission of violation on the citation 
and complaint" and delivering or mailing the form, together w1tn tne 
scheduled fine and five dollars ( $5) cost, to an office designated in 
section 805.7. "Thereupon the defendant shall not be required to appear 
before the court. The admission shall constitute a conviction." Section 
805.9 ( 1), The Code 1979 (emphasis added). When examined with the 
enabling language of the other statutory" options below [see §805.9 (3) 
and 805.6(1) (c), The Code 1979], this section seems to allow the peace 
officer to release the cited person on his or her own recognizance. (2) 
Similarly, if "the officer does not deem it advisable to release the 
defendant" according to option one but "the defendant wishes to admit 
the violation, the officer may release the defendant upon observing the 
person mail the citation and complaint, admission, and minimum fine, 
together with five dollars costs," to the designated office. "The admission 
shall constitute a conviction and judgment in the amount of the scheduled 
fine plus five dollars costs." Section 805.9(3) (a), The Code 1979. (3) If 
"the officer does not deem it advisable to release the defendant" accord
ing to option one and the defendant does not wish to admit the violation, 
the officer may release the defendant upon observing the person mail the 
citation and complaint and the specified amount of money "as bail to
gether with the following statement signed by the defendant: 

I agree that either (1) I will appear pursuant to this citation or (2) 
if I do not appear in person or by counsel to defend against the offense 
charged in this citation the court is authorized to enter a conviction 
and render judgment against me for the amount of one and one-half 
times the scheduled fine plus five dollars costs." 

Section 805.4(3) (b), The Code 1979 (emphasis added). (4) Similarly, 
if the officer does not elect any of the foregoing options and the offense 
is a simple misdemeanor, the defendant may be released upon signing 
the following statement: 

I hereby give my IOISCCI!I"<'d upJlCa ranee bond in the amount of .... 
dollars and enter my U'ritten appearance. I agree that if I fali to appear 
in person or by counsel to defend against the offense charged in this 
citation the court is authorized to enter a conviction and render judgment 
against me for the amount of my appearance bond in satisfaction of the 
penalty plus court costs. 

Section 805.6 ( 1) (b)- (d), The Code 1979 (emphasis added). This unse
cured appearance bond is a written promise by the defendant to pay a 
sum certain [either (1) "an amount equal to one and one-half ( 1%) 
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times the scheduled fine plus five dollars costs; or (2) If the offense is 
one for which a court appearance is mandatory (see option five below) 
the amount of one hundred dollars plus five dollars costs" - §805.6 (1) 
(c)] in the future if he or she defaults on the obligation to appear. By 
this agreement, then, nonappearance results in conviction and judgment 
in the amount of the unsecured appearance bond. If the convicted defend
ant does not voluntarily pay the specified amount, the judgment may be 
enforced according to section !)09.6, The Code 1979 ("the law relating 
to judgment liens, executions, and other process available to creditors for 
the collection of debts shall be applicable to such judgments"). Further, 
nonpayment may lead to a holding of contempt of court under section 
909.5 and chapter 665, The Code 1979. ( 5) Finally, if a scheduled vio
lation involves aggravating circumstances as specified by section 805.10 
["accident or injury to person or property," use of a motor vehicle when 
defendant had no valid driver's license or permit, or creation of "an 
immediate threat to the safety of other persons or property"], a peace 
officer may release a cited person only upon execution of the unsecured 
appearance bond of option four above. The issued citation must be in
scribed with the statement "Court appearance required" and the space in 
which the defendant may admit the violation must be stricken. 

The purpose of these particular provisions is equally clear. The uni
form citation and complaint procedures are simply designed to implement 
a more uniform and expeditious system for the disposition of these rela
tively minor offenses. See Levitz v. State, 339 So.2d 655 (Fla. 1976); 
State v. Martin, 387 A.2d 592 (Me. 1978); State v. Atkinson, 565 P.2d 
978 (Or. App. 1977); Swisse t•. City of Sheridan, 561 P.2d 712 (Wyo. 
1977). A person cited rather than arrested for committing a scheduled 
violation offen!Je need never appear in court under these expedited 
procedures. A defendant who admits the offense and pays the fine and 
costs (options one or two) has submitted to the court's jurisdiction, has 
waived the right to be heard and other attendant rights, and has obvi
ously satisfied the penalty for the scheduled violation. Likewise, a de
fendant who forfeits bail upon nonappearance (options three or four) 
has admitted the offense, has waived his or her rights, and has also 
satisfied the penalty for the scheduled violation. The bail is, in effect, 
the fine which is used more for punishment than insuring the trial 
process will occur. See McDermott v. Superior Court of the City and 
County of San Francisco, 493 P.2d 1161 (Cal. 1972). 

The foregoing discussion should make evident the relationship between 
section 805.5 and the uniform citation and complaint. If a cited person 
admits the scheduled offense and pays the fine plus costs (options one 
or two) or forfeits bail upon nonappearance per the signed agreement 
(options three or four), the person has constructively appeared and has 
satisfied the penalty for the scheduled violation. Under any of these 
circumstances, the offense of willful failure to appear simply does not 
lie. Section 805.5 would only be applicable in the instan<;e where a de
fendant is released on personal recognizance (option one) but does not 
timely admit the offense by mail and willfully fails to appear at the time 
and place designated in the citation. 
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April 21, 1980 

STATE OFFICERS AND DEPARTMENTS: State Conservation Com
mission - Migratory birds. §§109.38, 109.39 and 109.48, The Code 1979. 
The State Conservation Commission is authorized to regulate by rule 
the manner of taking ducks and other species of migratory birds listed 
in §109.48, The Code 1979. Commission rules may be more, but not 
less, restrictive than federal regulations. (Peterson to Schroeder, State 
Representative, 4-21-80) #80-4-12 (L) 

April 25, 1980 

MUNICIPALITIES: Creation of a self-insurance fund-§§384.4(1), 384.5, 
384.9, 384.12(19), 613A.7, 613A.9 and 613A.10, The Code (1979). The 
tax authorized by §§613A.7, .9, .10 may not be levied for the purpose 
of creating a self-insurance fund, although general tax revenues may 
be utilized for self-insuring the municipality. (Evans to Johnson, 
State Representative, 4-25-80) #80-4-13 

Honorable Robert Johnso11, State Representative: You have requested 
an opinion of the Attorney General on the following question: "May a 
city self-insure against liability claims by applying a general levy for 
self-insurance?" Your opinion request can be read to encompass two 
distinct questions, to-wit: 

( 1) May a city apply general tax revenues to create a self-insurance 
fund, without reference to the excess levies permitted by Sections 613A.7 
and 613A.10, The Code, 1979? 

(2) May the excess levies provided for in sections 613A.7, 613A.10, and 
384.12 ( 19), The Code, 1979, be applied to create a self-insurance fund? 

It is our opinion that a city may levy taxes, within the general maximum 
limitation, for any legitimate municipal purpose, including the establish
ment of a self-insurance fund. Such use of general tax levies appear to 
be contemplated by the general language of section 384.9 pertaining to 
"additional funds" and is clearly allowable as an application of excess 
debt service tax revenues, pursuant to section 384.5, The Code, 1979. 
It is important to note, however, that such tax revenues are not gener
ated from and additional levy, but merely are available for use as a self
insurance fund. As will be demonstrated in answer to the second question 
posed herein, it does not appear that any excess levy of any sort is 
available for a self-insurance fund under Chapters 613A or 384, The 
Code, 1979. 

Chapter 613A removes all common law tort immunity previously ac
corded municipalities except as limited by §613A.4, and requires that 
such municipalities defend, save harmless and indemnify officers and 
employees against tort claims and demands. 

Sectsion 613A.7, of the Code permits a municipality to purchase lia
bility insurance to provide for the defense and indemnification of the 
municipality, its officers, employees and agents from any such claim, 
and levy a special tax to pay for the premiums. See also §384.12(19), 
The Code (1979). In pertinent part it provides: 

"The governing body of any municipality may purchase a policy of lia
bility insurance insuring against all or any part of liability which might 
be incurred by such municipality or its officers, employees and agents 
under the provisions of sections 613A.2 and section 613A.5 and may 
similarly purchase insurance covering torts specified in section 613A.4. 
The premium costs of such insurance may be paid out of the general fund 
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or any available funds or may be levied in excess of any tax limitations 
imposed by statute .... " 

Section 384.12 ( 19) provides in pertinent part: 

"A city may certify, for the general fund levy, taxes which are not 
subject to the limit provided in section 384.1 and which are in addition 
to any other moneys the city may wish to spend for such purposes as 
follows: 

(19) A tax to pay the premium costs on tort liability insurance as 
provided in section 613A.7." 

A municipality therefore may purchase tort liability insurance and 
levy an additional tax to pay the premium cost on such insurance. 
§613A.7, The Code (1979); §384.12(19) The Code (1979). 

Section 613A.9 provides municipalities with an alternative method of 
handling tort claims. It permits a municipality to compromise, adjust and 
settle tort claims, and appropriate money, in lieu of insurance coverage. 
Section 613A.10 also provides a municipality with an alternative method 
of paying such tort liabilities. It permits a municipality to levy a tax 
to pay for final judgments and settlements made. 

Section 613A.9 provides: 

"The governing body of any municipality may compromise, adjust and 
settle tort claims against the municipality, its officers, employees and 
agents, for damages under sections 613A.2 or 613A.8 and may appropri
ate money for the payment of amounts agreed upon." 

Section 613A.10 provides: 

"When a final judgment is entered or a settlement is made by a muni
cipality for a claim within the scope of sections 613A.2 or 613A.8, pay
ment shall be made and the same remedies shall apply in the case of 
nonpayment as in the case of other judgments against the municipality. 
If said judgment or settlement is unpaid at the time of the adoption of 
the annual budget, it shall budget an amount sufficient to pay the 
judgment or settlement together with interest accruing thereon to the 
expected date of payment. Such tax may be levied in excess of any 
limitation imposed by statute." 

Under sections 613A.9 and 613A.10 a municipality may therefore com
promise, adjust, settle and pay its tort claims, and levy a tax to pay 
for final judgments and settlements made which are unpaid, in lieu of 
obtaining tort liability insurance coverage. 

It is thus, clear that a municipality has authority to levy a tax under 
chapter 613 for two purposes: 1) to pay premiums for tort liability 
insurance and 2) to pay for final judgments and settlements made 
which are unpaid. 

It is equally clear, however, that a municipality cannot tax except as 
authorized by the Legislature, since the power to tax arises by legislative 
act. Clark v. City of Des Moines, 222 Iowa 317, 267 N.W. 97 (1936). 
Accordingly, a municipality may levy a tax to establish a self-insurance 
fund for future liability claims only if the Legislature has authorized 
such a tax. 

It is the opinion of this office that the Legislature has not authorized 
such a tax. 

The language utilized by the legislature in enacting sections 613A.7, 
613A.9 and 613A.10 indicates that it did not intend municipalities to 
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levy a tax to establish a self-insurance fund for payment of future 
liability claims. The Legislature clearly specified that the tax to be levied 
under §613A.7 be for the payment of tort liability insurance premiums. 
The Legislature also clearly specified that the tax to be levied under 
§613A.10 be used solely for the payment of final judgments and settle
ments. See also §384.4(1), The Code (1979). It did not, however, specify 
that the tax to be levied he for future judgments or settlements, as would 
be the case if a tax were levied for a self-insurance fund. The Legisla
ture has therefore not given municipalities the authority to levy a tax 
for a self-insurance fund. 

Accordingly, it is the opinion of this office that a city cannot self 
insure against liability claims by applying a general levy for self-insur
ance. The foregoing result is dictated by examining the unequivocal 
language employed by the legislature in Chapter 613A, sections .7, .9 
and .10. Not only is the langua11:e of the statute clear on this point, it is 
suggested that there is an underlying economic rationale for restricting 
the use of the "excess" levy to the two enumerated purposes. In the 
case of an annual insurance premium or the existence of a debt in the 
form of a judgment or negotiated settlement, the amount of tax monies 
required can be calculated with exactitude, and the taxpaying public 
is not subjected to an excess levy for a future, unliquidated amount, 
which sum, once collected, may not actually be needed within the budget 
period. Similarly, the self-insurance fund might be too small to cover 
a catastrophic judgment, thereby necessitating yet another levy in a 
future year. In the latter event, a city or county could find itself levying 
for both a fixed sum judgment and to replenish its self-insurance fund. 
It is submitted, therefore, that use of a general levy for a self-insurance 
fund is an issue either not consideTed or rejected by the legislature, and 
such a tax can only be authorized by further legislative action. 

April 25, 1980 

GOVERNOR/STATE OFFICERS/ENERGY POLICY COUNCIL: Energy 
Emergency Powers; Federal Emergency Energy Conservation Act of 
1979, Pub. L. No. 96-102; Art. IV, §14, Constitution of Iowa; §§93.7, 
93.8, The Code 1979. Governor of Iowa may not order emergency 
energy conservation measures under power delegated by the federal 
government absent authority in state law. The primary source of 
authority for the Governor and the Energy Policy Council to curtail 
energy use in case of acute shortage is contained in §93.8, The Code 
1979. (Ovrom to Stanek, Iowa Energy Policy Council, 4-25-80) #80-
4-14 (Ll 

May 1, 19RO 

STATE OFFICERS AND DEPARTMENTS: GENERAL ASSEMBLY; 
SPEAKER OF THE HOUSE. Iowa Const., art. III, §7, art. IV, §§17, 
19; ch. 69, §§2.6-7, 2.11, 69.8, The Code 1979. If a vacancy occurs in the 
office of Speaker of the House because the incumbent does not com
plete the entire term, the House has the constitutional authority to 
select a successor in any manner that the membership chooses. House 
Rule 8 of the Sixty-eighth General Assembly does not authorize the 
Speaker Pro Tempore to succeed to the office of Speaker if a vacancy 
occurs in that office. (Fortney to Harbor, Speaker of the House of 
Representatives, 5-1-80) #80-5-1 

Honorable William H. Harbor, Speaker of the House of Representa
tives: You have requested an opinion of the Attorney General regarding 
the process that should be followed to fill the office of Speaker of the 
House when the incumbent does not complete the entire term. 
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VacanciE's in puhlic offices and the manner of filling such vacancies is 
addressed by ch. H9, The Code 1979. Section 69.8 (2) deals with the 
man net· of filling vacancies in state offices. It provides: 

Vacancies shall he filled hy the offi<·Pr or hoard named, and in the man
ner, and under the eondit.ions, following: 

2. State offices. In all state offices, judges of courts of record, offi
cers, trustees, inspectors, and members of all boards or commissions, 
and all persons filling any position of trust or profit in the state, by 
the governor, e~·cept whe11 ,qome other method is s}Jccia/ly provided ... 
[Emphasis supplied.] 

In the case of a vacancy in the office of Speaker of the House, another 
method is "specially provided", such that appointment by the Governor 
pursuant to §69.8 ( 2) is inapplicable. 

Iowa Const., art. III, §7, provides: 

Each ltonse s/wll choose its ow11 officers, and judge of the qualification, 
election, and return of its own member~. A contested election shall be 
determined in such manner as shall he directed by law. [Emphasis 
supplied.] 

Iowa Const., art. Ill, ~7. has heen interpreted by tlw Iowa Supreme 
Court as providing "undoubted authority" for either house to "choose, 
in such way as it pleases, its own officers." C'/itf 1'. l'tu·solls, 57 N.W. 
59!1, liOO, !JO Iowa lili5 (1H!l4). ('/if/ also established the principle that 
each house of l'lll'h General Assembly has the power to select its officers 
unhampet·ell hy any restrictions imposed hy statute. In the Court's words: 

Neither house has power to control the other in choosing its officers, nor 
in fixing their tenure of office, nor has any general assembly power to 
control the l'ight of either house or any subsequent general assembly in 
this respect. 

57 N.W. 599, 601. 

Clill has been interpreted as establishing the principle that the consti
tutional authority conferred on each house by Iowa Const., art. III, §7, 
is so basic that any statute or rule which infringes on the discretion of 
the House with regard to employment of officers can be disregarded 
by the membership, if the body so chooses. Op. Atty. Gen. #80-4-10; 1970 
OJ!. Atty. Gen. IHi.' 

Having concluded that the House has the eonfltitutional authority to 
select a Speaker in any manner tht• House ehooses, we turn our attention 
to the House Rules to determine whether thP Sixty-eighth General 
Assembly hag devised a method for geJeetion of a Speake1· in the event 
a vacancy is neated in that office.' 

' Bl•rau,.;e of the interpretation whi!·h ha~ i>een givl'tt lo Iowa Consl., art. 
III, §7, it is unnet·essa1·y for this opinion to rely on various statutory 
provisions which also can he interpreted as confening on each house 
the authority to select its own officers in the manner it deems appro
priate. Sec ~~2.1i-7 (permanent organization and officerg-tenure) and 
§2.11 (officers and employees-compensation). 

'It should be noted that, J•Ursuant to Cliff, each g·eneral assembly deter
mines for itself the method for selecting officers. The means selected 
by the Sixty-eighth General Assembly provide guidance only for that 
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An examination of the House Rules reveals that the only rule which 
arguably has a hearing on the issue you raise is Rule H dealing with the 
office of Speaker Pro Tempore. Rule 8 reads as follows: 

The house shall, at its pleasure, elect a speaker pro tempore. When the 
speaker shall for any cause be absent, the speaker pro tempore shall 
preside, except when the chair is filled by appointment by either the 
speaker or the speaker pro tempore. The speaker or the speaker pro 
tempore shall have the right to name any member to perform the duties 
of speaker, but such substitution shall not exhmd beyond the adjourn
ment. The acts of the speaker pro tempore shall have the same validity 
as those of the speaker. In the absence of both the speaker and the 
speaker pro tempore, the house shall name a speaker who shall preside 
over it and perform all the duties of the speal<er with the exception 
of signing hills, until such time as the speaker m· speaker pro tempore 
shall he present, and the person's aets shall havt• the same fon·<· and 
validity as those of the r<•g-tllarly <•lectt•cl speak('r. 

A niti<-al examination of Rule H and a comt>:u·ison of its terms with 
other Iowa provisions for succession to office establishes that Rule H 
does not authorize the Speaker Pro Tempore to assum<• the office of 
Speaker when a vacancy occ·un; in that office. 

First, Rule H cines not requin• the Houst• to select a Speaker Pro 
Tempore. The Hule merely authori:ws the selec·tion of such offic·er ·if the· 
Hullll<' IW chcw.~t·.~. 

Second, if the Speaker is absent from his chair, the Speaker PI'O 
Tempore does not automatically agsume the ehair. If the Speaker chooses, 
he or she may designate a member of the House, other than the Speaker 
Pro Tempore, to assume the chair. Only when the Speaker fails to desig
nate another, does the Speaker Pro Tempore assume the chair. 

The preceding factors demonstrate that the powers of the Speaker 
Pro Tempore are of a temporary o1· transitory nature. The Speaker Pro 
Tempore serves in a substitute capacity and only on a daily basis. The 
Speaker Pro Tempore does not succeed to the office of Speaker, but 
rather exercises the Speaker's authority until the Speaker resumes the 
chair. 

In eontrasl to the franwwork estahlisln·d hy Rul<' H, the reader is 
dirct•tccl to a c·on1parison of Iowa Const., art. IV, *~17 and 1!1, rdating
to tilt' llll'thod of Slll'l't•ssion to tht• offit•t• of g·nvt·rnor. 

lown l'onsl., nrt. IV, *17, pro\'idc•;;: 

In <'list• of tlw dt•at.h, impc•m·hnwnt. n•sig-nntion, n•moval from offit·c•, or 
oth<••· clisahility of tlw GoV<'l'IHII", the JHI\\'t•rs and dutics of Uw officP for 
the residue of the term, or until he ~hall he a<"quitted, or the dh;ahility 
removed. shall devolve upon the Lieutenant. Governor. 

Iowa Const., art. IV, *19, provides: 

Gubernatorial succession, Sec. 19. If there be a vacancy in the office of 
Governor and the Lieutenant Governor shall hy reason of death, im
peachment, resignation, removal from office, or other disability become 

(Footnote Cont'd) 

- General Assembly. Succeeding assemblie::; are free to devise their own 
methods. In addition, a particular General Assembly could, if it so 
chose, disregard the method contained in its rules and instead elect 
an alternative method for filling a vacancy. Sec 1970 Op. Atty. Gen. 66. 
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incapable of performing" the duties pertaining to the office of Governor, 
the President pro tempore of the Senate shall act as Governor until the 
vacancy is filled or the disability removed; and if the President pro 
tempore of the Senate, for any of the above causes, shall be incapable 
of performing the duties pertaining to the office of Governor the same 
shall devolve upon the Speaker of the House of Representatives; and if 
the Speaker of the House of Representatives, for any of the above causes, 
shall be incapable of performing the duti·es of the office of Governor, 
the Justices of the Supreme Court shall convene the General Assembly 
by proclamation and the General Assembly shall organize by the election 
of a President pro tempore by the Senate and a Speaker by the House 
of Representatives. The General Assembly shall thereupon immediately 
proceed to the election of a Governor and Lieutenant Governor in joint 
convention. 

In examining Iowa Const., art. IV, §§17 and 19, two points are of 
relevance to the issue you raise. First, these constitutional provisions 
establish the method by which the office of governor "devolves" from one 
person to another. The legal meaning of the term "devolve" is "to pass 
or be transferred from one person to another; to fall on, or accrue to, 
one person as the successor of another; as a title, right, office, liability." 
R/ack's Law Dictionary (Rev. 4th Ed. 1968, p. 540). Similarly, "devolu
tion" is defined as "the transfer or transition from one person to another 
of a right, liability, title, estate, or office." Rinck's Law Dictionary (Rev. 
4th Ed. 1968, p. 539). In contrast, Rule 8 does not provide for the office 
of Speaker of the House to devolve upon the Speaker Pro Tempore. Un
der Iowa Const., art. IV, §§ 17 and Ul, specified individuals actually 
succeed to the office of governor. No comparable succession occurs under 
Rule 8. The second point of interest in Iowa Const., art. IV, §§17 and 19 
is that the line of succession to the office of governor ends with the 
Speaker of the House. The constitutional framework does not include 
succession by the Speaker Pro Tempore if the Speaker cannot perform 
the duties of governor. 

Due to the preceding considerations, it is our opinion that House Rule 
8 of the Sixty-eighth General Assembly does not authorize the Speaker 
Pro Tempore to succeed to the office of Speaker if a vacancy occurs in 
that office due to the failure of the incumbent to complete the term. 
The Sixty-eighth General Af'sembly would therefore rely on its consti
tutional authority to select a successor Speaker in any manner the body 
deemed appropriate. 

May 1, 19SO 

MOTOR VEHICLES; INDIANS: Iowa Code ~§1.12-1.15; 321.18, .19, .20, 
.48, .228(2); Laws of the 26th G.A., ch. 110, sec. 3 (1896). The Mes
quakie Tribe must register its motor vehicles and otherwise comply 
with the provisions of chapter 321 when tribal vehicles are operated 
on "highways". Roads owned and maintained by the Tribe are not 
"highways" as defined in §321.48, The Code. We construe ~321.19, The 
Code, as exempting tribal vehicles used for governmental purposes 
from payment of reg"istration fees; this construction is necessary to 
avoid unconstitutional dispartiy of treatment and infringement on tri
bal government. (Osenbaugh to Corzatt, Tama County Attorney, 5-1-
80) #80-5-2 

Mr. Jef/rPy C. Co1·zatf, Tanw Couuty Attorney: You have sought the 
opinion of this Office concerning a number of questions, all of which 
relate to the applicability of the State motor vehicle laws, chapter 321, 
Iowa Code, to the use of vehicles owned by the Mesquakie Tribe and 
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operated on the settlement. We are responding to each question sepa
rately as follows: 

I. You fin;t ask whether thP Tribe mu;;t registet· a vehicle used 
exelusively upon sPttlement property. In our opinion, the duly to registet· 
applit•s to th(• Triht•'s ownership of a vehil"le, even though such vehicle 
is used solely within the st>ttlement --,.;o long- as sut·h vehicle is driven 
or moved upon a "highway". Rections :l~l.l H, :1~1.~0, Iowa Code l!l7!.1. 
Section :!21.1(48) defines "highway" as follows: 

"Street" or "highway" means the entire width between property Jin-es of 
every way or place of whatever nature when any part thereof is open to 
the use of the puhlic, as a matter of right, for put·poscs of vehicular 
traffic. 

A "highway" is distinguished from a "private road" as defined in 
§321.1 (49): 

"Private road" or "tlrit·cn·tty" means every way or place in private own
ership and used for vehicular travel by the owner and those having 
express or implied permission from the owner but not hy other persons. 

It is our understanding that there are small portions of county road 
within the settlement. Such would be a "highway" to which the registra
tion requirement applies unless the \'ehicle fits within an exception in 
chapter 321. Section :!21.20, Iowa Code. 

Whether roads owned and maintained by the Tribe are "highways" or 
"private roads" requires the determination whether these roads are 
''open to the use of the publie, as a matter of right." We are advised that 
the Tribal Council ha . .; the powt>r to exelude non-Mesquakies from the 
reservation as a matter of right under its Constitution and bylaws. See 
also Quechan Trib1• v. Rowt·, 531 F.~d 145, 152 (fl Cir. 1976). The Tribe 
could not, however, exclude the public from highways owned by the State 
ot· county, according to the limitations in the State's tender of jurisdic
tion over the settlement. Laws of the 26th G.A., ch. 110, section 3 (1896). 
These limitations were accepted by Congress. Sac and Fox Tribe v. 
Licklider, 576 F.2d 145, 152 (8 Cir. 1978). Although there may be de 
facto use of the Tribe's roads by the general public, implied permission 
for public use is not sufficient to establish that the roads are "high
ways"; to be a "highway", public use must be as a matter of right. 
Set• State v. Sims, 173 N.W.2d 127 (Iowa 1969) (privately owned busi
ness parking lot not a ''public highway", citing section 321.48, Iowa 
Ct"le). We therefore I'Otll'ludt• t.hut tltt• TrihP's roads are not "highways" 
within *:l~l.4N, lowu Codt• unlt•ss sonw portions of su<~h roud is opmt t.o 
tlw puhlit· l~ll u llii\U(•r of right. 

The statutory definition leaves motor vPhi!'le use on trihul roads lat·gt•
ly unregulated although certain provisions of chapter 321 apply not only 
to "highways" but also "elsewhere throughout the state." *321.228 (2), 
Iowa Code. These include the requirements for rendering aid and report
ing accidents, §§321.261 to 321.274, the prohibition against reckless driv
ing, §321.277, and the p-rohibition against driving while intoxicated, 
§§321.281 to 321.282, Iowa Code. State u. Miller, 204 N.W.2d 834, 837 
(Iowa 1973); 1976 Op. Att'y Gen. 746. This situation can be rectified by 
legislative amendment. As discussed below, we believe the State may 
lawfully enact legislation to govern motor vehicle use on Tribal roads 
so long as such is neither discriminatory nor interferes with Tribal 
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self-government. Thus the legislature may amend the definition of "high
way" to encompass these roads. 

We will proceed to respond to your query as to vehicles operated on 
state, county, or federal highways within the settlement. None of the 
exceptions to registration within §321.18, The Code, are applicable. The 
special governmental exemptions of §321.19 exempt certain entities from 
license fee requirements but not from the duty to register vehicles. See 
also, §321.125, The Code. 

The Sac and Fox settlement has been determined to be an Indian 
reservation, Sac and Fo~· Tribe of the Mississippi in Iowa v. Licklider, 
576 F.2d 145, 149-150 (8 Cir. 1978), or "Indian country", Ymmgbear ·v. 
Rl'l·wer, 415 F.Supp. 807, 809 (8 Cir. 1976), aff'd, 549 F.2d 74 (8 Cir. 
1977, for the purpose of applying certain federal ~tates. Congress 
has granted to the State of Iowa jurisdiction to enforce it~ criminal 
laws on the settlement, except for thos·e enumerated in the Federal Major 
Crimes Act. Act of June 30, 1!l48, eh. 75!l, li2 Stat. 1161. This statute 
was construed to authorize the State to enforce its fish and game laws 
on the settlement in Sac ancl Fo.r Tri/1e, SHJH'Cl. Chapter 321 is similar 
to the fish and game laws involved in that case in that its provisions 
are largely regulatory but are enforced by eriminal provisions. Sections 
321.98 (operation without registration a simple misdemeanor), 321.104 
(penal offenses against title law), Iowa Code, 1979. 

The Iowa act which tendered to the United States exclusive jurisdic
tion over the Sac and Fox Indians and Settlement expressly reserved 
the power to punish crimes against the laws of Iowa. Laws of the 26th 
G.A., ch. 110 (1896). Congress accepted jurisdiction subject to the 
limitations contained in that act. Act of June 10, 1896, ch. 398, 29 Stat. 
321, 331 (1897). In Peters v. 111ali11, 111 F. 244, 255 (C.C.N.D. Iowa 
1901), quoted in Sac and Fo.r Tribe of .l/i.~sissippi in Iowa, supm, 576 
F.2d at 152, the Court construed these statutes and said: 

The state of Iowa has the right to exer!'ist• its poli!'e powers for the 
protection of its own citizens, hut it L'lllllWt I'Pg'tllate the affairs of the 
tribal Indians in th(•ir relations to l'a!'h otlwr, for in these relations the 
Indians are umler the l'Ontrol and protl'dion of the national government. 

In l!Hi7 lowu assumed jurisdiction oVl'r civil !'UUses of action arising 
in the settlement under the federal Al't of August 15, 1953, ch. 505, 67 
Stat. 588, 589, by enactin~ sections 1.12 to 1.15, Iowa Code. See, Sac and 
Fo;r Tribe, supra, 576 F.:!d at 149. By so doing, Congress provided that 
Iowa's civil laws "of general application to private persons or private 
property shall have the same force and effect within such Indian country 
as they have elsewhere within the State ... " 28 U.S.C. §1360(a). See 
also, section 1.12, Iowa Code. The Supreme Court has indicated that this 
language does not subject Indian reservations to "the full panoply of 
civil regulatory powers." Bryan v. Jtaska County, 426 U.S. 373, 388, 48 
L.Ed. 710, 721, 96 S.Ct. 2102 (1976). However, reservation Indians are 
not automatically exempt from state Jaws of general applicability but 
only those laws which infringe on tribal self-government, Williams v. 
Lee, 868 U.S. 217, 220, 3 L.Ed.2d 251, 254, 79 S.Ct. 269 (1969), or which 
are inconsistent with federal law or agreement, Moe v. SaliHh & Kootenai 
Tribes, 426 U.S. 463, 483, 48 L.Ed.2d 96, 112, 96 S.Ct. 1634 (1976), or 
which provide a tax not expressly authorized by Congress, B1·yan, sup1·a. 



696 

We would conclude that a tribal vehicle used on "highways" within 
the Settlement is subject to motor vehicle registration unless such is 
inconsistent with any federal law or agreement or interferes with tribal 
self-government. We know of no federal law to the contrary and do not 
believe that registration of tribal vehicles is preempted by federal law. 
Nor do we believe that the mere registration of tribal motor vehicles 
infringes on tribal self-gove~nment, given the significant interests in 
protecting the State's certificate of title laws, providing a means to 
indentify automobiles using the highways of the State, and facilitating 
investigation of violations of law. Since enactment of the Uniform Com
mercial Code in 49 states, national as well as State interests require that 
States maintain a complete registry of motor vehicles to insure protec
tion of ownership interests. (The duty to register and the duty to obtain 
a certificate of title are apparently based on the same statutory criteria. 
See, §321.20, Iowa Code.) The annual registration of vehicles helps pre
vent thefts and other abuses which may frustrate title laws. 

This is a non-discriminatory duty applicable to all owners of vehicles, 
with exceptions only for certain limited-use vehicles. Section 321.18, Iowa 
Code. Entities of state and foreign governments are required to register 
vehicles even though exempt from the payment of fpes. §321.19, Iowa 
Code. (The federal government maintains its own n•gistration system 
for federal vehicles.) We believe it very unlikely that the Tribe could 
establish as a matter of fact that vehicle registration and title require
ments frustrate tribal self-government. 

We therefore conclude that the Tribe must register its vehicles even 
though used solely on the settlement if such vehicles are operated on 
"highways". 

2. If vehicles are used only on Tribal roads and the Tribe elects not 
to register such vehicles, you ask what procedures would be necessary to 
transfer title. If no certificate of title exists, the last paragraph of 
§321.24, Iowa Code, would require a person registering the vehicle to 
post a cash bond to register the vehicle. Since we determine that the 
Tribe is exempt from the payment of registration fees and since the 
necessity of posting a cash bond before the vehicle could be used on 
highways would no doubt reduce the resale value of such vehicles, we 
would recommend that the Tribe register its vehicles and obtain certifi
cates of title. The Tribe might also petition the Department of Trans
portation to establish a rule to resolve the problem. See 820 I.A.C. [07, 
D] 11.38 ( 321) (registration of motorcycles converted from off-road use 
to road use) . 

3. Your third question concerns the State's power to charge registra
tion fees on tribal vehicles. "Must the tribe pay the registration fees, 
penalties and costs if they do not register vehicles owned by the tribe 
and operated exclusively on the settlement?" 

We would construe §321.19(1) as exempting tribal vehicles used in the 
transaction of official business as "other subdivisions of government" 
1"~1'111111 J'r11111 ll11• 1•11.1'1111'111 111' 11111l111' I'Phit·l .. rt·~i~lrnli1111 l"t'i'H l.u llVIIitlllll 
<llll'llll,.lillllilllltd upplit•talillll 111" lht• "lnlitlt·. '1'!1111 ,..,.,.liu11 t'XI"IIII•I" Hlnlo•, 
ft•tlt•rnl, 111td 1'111'1"ig11 guvo•rnllll'lllnl V<'hil'lt•H frunt ll11• pnymo•nt. of ft•t·~ IIH 
fullowH: 
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All vehirles owned by the g-overnment and used in the transaction of 
official business hy the representatives of foreig-n powers or by officers, 
hoards, or department-s of the government of the United States, and hy 
the state of Iowa, counties, munieipalitie~ and other subdivisions of 
government including vehicles used by an urban transit company oper
ated by a municipality and such self-propelling vehicles are used neither 
for the conveyance of persons for hire, pleasure, or business nor for the 
transportation of freight other than those used by an urban transit com
pany operated by a municipality, and all fire trucks, providing they are 
not owned and operated for a pecuniary profit, are hereby exempted from 
the payment of fees in this chapter prescribed, except as provided for 
urban transit companies in subsection 2, but shall not be exempt from 
the penalties herein provided. 

In our opinion the disparity of treatment given tribal vehicles used for 
governmental purposes, such as ·road maintenance and refuse collection, 
could well violate both the equal protection clause of the State and fed
eral constitutions and the federal prohibition of laws which infringe 
on tribal self-government. In Rrd Lake /land o/ Chippewa Jndia.11H 11. 

Staff' of Minnesota, 248 N.W.2d 722 (Minn. 1!l7(i), the Minnesota Su
preme Court held that the Red Lake Indian Reservation must be accorded 
the same reciprocity for its motor vehirle registration plates as those 
accorded states, territories and possessions of the lJ nited States, and 
foreign countries. While there are distinctions between Iowa's jurisdiction 
over the Sac and Fox reservations and Minnesota's lack of reg-ulatory 
authority over the Red Lake Band, nonetheless, we believ(• the rationale 
of that decision is applicable to the disparity of treatment given the Sac 
and Fox Tribe governmental vehicles if tlw statute were eonstrued not 
to exempt them ft·om tht> paynwnt of fees. By passag-e of *:!2l.l!l (1), 

Iowa Code, tlw leg-islature has re(·ognized that paynwnt of motor vehide 
fees may impair govemmental operations. (; iven the prohibition against 
impairment of tribal self-government, we know of no strong interest in 
requiring the Tribe to pay such fees. We would note too that many of 
the vehicles in question are road maintenance vehicles used by the Tribe 
to maintain its own roads in the settlement. Since many of the Tribe's 
vehicles are used primarily on tribal roads, payment of such fees is not 
supported by the rationale that such fees will support the roads used 
by such vehicles. We would construe §321.19 ( 1), Iowa Code, as exempting 
vehicles owned by the Tribe and used solely for its governmental func
tions from payment of license fees as a "subdivision of government". 
This construction we feel is consistent with the underlying legislative 
put·pose of §321.19 (1) and is a necessary construction to avoid a consti
tutional attack upon the statute. Sec trl:w, Moe v. Salish & Kootenai 
Tribe.~. 425 U.S. 463, 48 L.Ed.2d !Hi, 91i S.Ct. 16::14 (1976); Cun/ederated 
Tribt'll o/ Colville 1'. State of Washington, 44ti F.Supp. 1339, 1365-1366 
( E.D. \Vash. Ul78) (appeal pending, U.S. Supreme Court), invalidating 
motor vehicle taxes on motor vehicles owtwd hy Indians and used in whole 
or in part on reservations. 

We do not decide whether Tribal sovereignty predudes the imposition 
of motor vehicle license fees (other than the property tax portion) upon 
the Tribe but only that exemption from such fees is constitutionally 
required in the application of this statute to the facts here presented. 
The Tribe would not ther•!fore necessarily be a "subdivision of govern
ment" under other statutes. 

4. Your fourth question concerns enforcement of offenses against 
registration laws should the Tribe fail to register a vehicle. "Do they 
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violate §§321.97 through 321.104 of the Code of Iowa when they do not 
have a registl·ation or certificate of title for vehicles owned by the tribe 
and operated exclusively on the settlement?" 

Section 321.125, Iowa Code, states: 

The exemption of a motor vehicle from a registration fee shall not 
exempt the operator of such vehicle from the performance of any other 
duty imposed on him by this chapter. 

Iowa law would thus impose duties upon the Tribe in the operation of 
its vehicles upon "highways" despite the exemption we find to be re
quired above. 

Since Iowa has jurisdiction over criminal offenses on the settlement, 
except certain major crimes, we believe the State may enforce these penal 
provisions on the settlement. See, Sac and Fox Tribe, supra (enforcement 
of fish and game laws). 

Although the Tribe itself may not be subject to suit because of sover
eign immunity, individual Indians operating an unregistered vehicle 
would be subject to prosecution. Puyallup Tribe v. Washington Game 
Dep't., 433 U.S. 165, 171-172, 53 L.Ed.2d 667, 673, 97 S.Ct. 2616 (1977) 
(Puyallup III). 

5. This question is framed as follows: "Must a native American 
employee of the Mesquakie tribe operating a vehicle owned by the 
Mesquakie tribe on the settlement exclusively have a valid Iowa Driver's 
License?" 

Section 321.174, Iowa Code, prohibits persons from driving any motor 
vehicle upon a "highway" without a valid license. The exemptions con
tained in section 321.176, Iowa Code, are not applicable here. Section 
321.216, Iowa Code, makes a violation of this requirement a simple mis
demeanor. 

On the authority of Sac and Fo.r Tribe, supra, we are of the opm10n 
that the State may punish a member of the Tribe operating a Tribal 
vehicle on a "highway" even though located in the settlement if such 
driver does not have a valid Iowa driver's license. This is consistent 
with the State's exercise of criminal jurisdiction. We find no federal 
preemption of state driver's license requirements. Nor do we believe 
such requirements impair Tribal self-government or relations within 
the Tribe. The State has a valid police power purpose to protect all 
members of the public using highway~ open to them. It would be incum
bent upon the Tribe to establish that the driver's license requirement 
frustrated the functions of tribal self-government in order to avoid 
application of this statute. 

t.i. Your sixth question raises similar issues regarding enforcement of 
chapter 321. "Do the provisions of Chapter 321 which deal with traffic 
signals, motor vehicle operation, motor vehicle equipment, and criminal 
violations apply to vehicles driven by native American employees of the 
Mesquakie tribe, operated exclusively on the Mesquakie settlement?" 
Again, we would conclude that these provisions apply to Indians operat
ing motor vehicles on "highways" within the settlement even though 
such persons are employees of the Tribe. As noted on page two above, 
certain provisions of the motor vehicle code would apply anywhere on 
the settlement. 
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In conclusion, it is our opmwn that chapter 321, Iowa Code, applies 
to the use of tribal vehicles on highways within the settlement, save only 
that the Tribe is exempt from payment of the motor vehicle registration 
fee. However, tribal roads are not "highways" as defined in §321.48, 
Iowa Code. Many provisions of the motor vehicle code are therefore not 
applicable on tribal roads. 

May 6, 1980 

PUBLIC EMPLOYEES: COLLECTIVE BAHGAINING: Chapter 20, 
§§4.1 (2), 20.9, 20.28, 79.23, as amended by 1979 Iowa Acts, Chapter 2, 
§42, The Code 1979; 1979 Iowa Acts, Chapter 2, §43; 1977 Iowa Acts 
(Ex. Sess.), Chapter 1, §35. Section 79.23, The Code 1979, as amended 
by 1979 Iowa Acts, Chapter 2, §42, provides that both organized and 
unorganized public employees are eligible to receive a cash payment 
for unused sick leave upon retirement. However, organized employees 
covered by a collective bargaining agreement negotiated under Chapter 
20, The Code 1979, can "bargain away" this benefit if their contract 
contains an express waiver of the benefit. In the absence of such a 
waiver, the organized employees retain entitlement to the benefit. 
Organized employees retiring on or after July 1, 1977 and before July 
1, 1979 are expressly excluded from this benefit by 1979 Iowa Acts, 
Chapter 2, §43. (Fortney to Brandt, State Representative, 5-6-80) 
#80-5-3(L) 

May li, I !IXO 

MllNICIPALITIES: Volunteer Fire Fig-hters - ~§362.5 and 372.13(8), 
The Code 1979. City employees and officers can be volunteer fire 
fighters and receive payment for same. Membership in a city volunteer 
fire department is not city employment. (Blumberg to Johnson, State 
Auditor, 5-6-80) #80-5-4 (L) 

Muy !1, 1 !IXO 

TAXATION: SALES, USE, ANI> MOTOH FUEL TAX STATUS OF 
COMMUNITY ACTION AGENCIES: Sections 324.3 and 422.45(5), 
The Code 1979. Each Iowa community action agency must be judged 
on its own particular set of facts to determine whether or not it is a 
political subdivision, governmental instrumentality or governmental 
agency, and, as a consequence, within the provisions of §422.45(5) pro
viding for a sales and use tax exemption or within §324.3 providing 
for a motor fuel tax exemption or refund. (Donahue to Calhoun, State 
Senator, 5-9-80) #80-5-5 (L) 

May !1, I!IXO 

COUNTIES AND COUNTY OFFI('EHS: Dismissal of deputy county 
officers. Section 341.3, The Code 1!179. Deputy county offi('ers perform
ing satisfactorily in their job may not be dismissed solely on the basis 
of differing- political beliefs or party affiliation, unless it can be 
demonstrated that party affiliation is an appropriate requirement for 
effective work performance. (Hyde to Van Gilst, State Senator 5-9-80) 
#80-5-6 

Honorable Bass Van Gilst, State Senator: We have received your 
request for an opinion from this office concerning the validity of dis
missal of deputy county officers because a deputy has an affiliation with 
a political party different than that of the appointing officer. We have 
delayed our response until we had available to us the opinion in a United 
States Supreme Court decision dealing with this issue. 

Section 341.3, The Code 1979, provides that: "[a] ny certificate of 
appointment may be revoked in writing at any time by the officer making 
the appointment, which revocation shall be filed and kept in the office 
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of the auditor." Under this authority, the practice has been that deputies 
or employees not covered by civil service serve at the pleasure of the 
appointing officer. Sec 1976 Op. Atty. Gen. 842. As your request noted, 
Elrod v. Burns, 427 U.S. 347, !J6 S.Ct. 2673, 49 L.Ed.2d 547 (1976), 
cast doubt on the validity of this "patronage system" when the Court 
determined in a plurality decision, that, on the hasis of First Amend
ment considerations, a nonpolicymaking, nonconfirlential government em
ployee could not be discharged from a job that he or she was satisfaetor
ily performing solely because of different political party affiliation. 

On March 31, 1980, the United States Supreme Court handed down its 
decision in Bmnti v. Finkel, No. 78-1654, 48 U.S.L.W. 4331. Mr. Justice 
Stevens, writing for the six-member majority, concluded that political 
affiliation or beliefs would not alone be a valid reason for discharge, 
unless it can be demonstrated that certain political belief or party mem
bership was essential to the employee's duties . 

. . . [I]t is not always easy to determine whether a position is one in 
which political affiliation is a legitimate factor to be considered. 

::: 

It is equally clear that party affiliation is not necessarily relevant to 
every policy-making or confidential position. The coach of a state uni
versity's football team formulates policy, but no one could seriously 
claim that Republicans make better coaches than Democrats, or vice 
versa, no matter which party is in control of state government. On the 
other hand, it is equally clear that the governor of a state may appro
priately believe that the official duties of various assistants who help 
him write speeche!<, explain his views to the press, or communicate with 
the legislatun• cannot be performed pffertively unless those persons share 
his political beliefs and party conlmitments. In sum, the ultimate inquiry 
is not whether the label "policymalH~r" or "confidential" fits a particular 
position; rather, the question is whether· the hiring authority can demon
strate that party affilitaion is an appropriate requirement for the effec
tive performance d the public office involved. 

48 U.S.L.W. at 43d4. The deputies in question in Branti were assistant 
public defenders. 

Relying on the mandate of §341.6, The Code 1979, that a deputy 
perform the duties of the principal during his or her absence or disability, 
l!t7ti Op. Atly. (;en. H4l! distinguislwcl /<.'/rod faetually und t•orwludt•cl thnt 
its holding would have 1111 applit·utioll to clt•puties in u eounty derk's 
offin•. IJnlt•ss it t•an ht• demollstrutt•cl lhnl pnrt.y uffiliation is an nppro
priatc requirement for the efft>etivt• pt•rfornmrwc of a deputy clerk of 
t•ourt, however·, discharge based solely on par·ty affiliation is impermis
sible. Uranti places the burden of provi11g that a position is politically 
sensitive on the hiring authority. 

/Jranti addressed itself only to the question of discharge of an employee 
solely on the basis of differing political beliefs or party affiliation. It is 
important to note that neither Elrod nor Branti prohibit discharge of a 
non-civil service employee who is not satisfactorily performing his or 
her job. Considerations, including but not limited to lack of qualification, 
statutory requirements, or poor job performance, may provide a basis for 
discharge. Elrod, 427 U.S. at 366, specifically provided: "Employees may 
always be discharged for good cause, such as insubordination or poor 
job performance, when those bases in fact exist." Our opinion does not 
consider the validity of discharge under these circumstances. 
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When county deputy officers meet all other work performance require
ments, however, they may not be dismissed solely on the basis of differ
ing political beliefs or party affiliation from the hiring officer, unless it 
can be demonstrated that party affiliation is an appropriate requirement 
for effective work performance. 

A copy of the United States Supreme Court opinion in Uranfi is 
enclosed. 

May !1, I !ISO 

COUNTIES: Aid to nonprofit historical societies. Iowa Const., art. III, 
~31; 1979 Session, GHth G.A., ch. :l!l. A tax levied by a county for 
support of nonprofit historical societies may not be used for construc
tion or maintenance of a building. A county may not make an appro
priation for construction of a building to he owned by a nonprofit 
historical society without the approval of two-thirds of thl• General 
Assembly. (Norby to Anderson, lliekinson County Attorney, 5-!l-HO) 
#80-5-7(LJ 

May 12, I!IHO 

{'()UNTIES ANU COUNT\' OFFI<'EnS: Compensation ol' wpervisors. 
Sections 331.22, 332.3(10), :l40A.Ii, The Code 1979. County board of 
supervisors has no authority to totally reject the recommended com
pensation schedule prepared by the county compensation hoard. The 
county board of supervisors determines by resolution whether its 
members should be compensated on an annual salary or per diem 
basis. When a change in the method of compensation is authorized, 
the county compensation board recommends the amount of compensa
tion under the new method. (Hyde to Barry, Assistant Muscatine 
County Attorney, Civil Division, 5-12-80) #80-5-8 

Edmund D. Barry, Assistant County A (forney, Muscatine County: We 
have received your request for an opinion from this office concerning 
the relationship between the county board of supervisors and the county 
compensation board with respect to determining salaries for county offi
cers and members of the hoard of supervisors. Specifically, you have 
asked: 

1. Does the board of supervisors have the power to totally reject the 
county compensation board's recommended compensation scherlule and 
request that the county compensation board prepare a revised schedule, 
or is the board's review limited in the mannrr set out in ~340A.G, The 
Code 1979, i.e., any reductions must he on an equal pPrcentage basis for 
all elected county officer!-~? 

2. In whut manne1· may thl' hoard of supervisors' l'ompensation hP 
l'hanged from a per diem hasis to annual salary'! May said charge ht> 
made by county compen~;ation hoard dl'termination, hoarrl of supervisors 
resolution, or hy public vote'? 

3. How is the initial sala1·y of tlw hoa1·d of supervisors delenninPd 
when it switches from a per diem basis to annual salary? 

Your first question has been answered by an opinion issued by this 
office April 5, 1 !177, which concluded that, under §il40A.G, The Code 
1977, the county board of supervisors has only two options available to 
it upon transmittal of the recommended compensation schedule prepared 
by the county compensation board: acceptance of the recommended 
schedule or reduction of recommended salaries of each elected officer 
by an equal percentage. Sec Op. Atty. Gen. #77-4-4. While that opinion 
was written prior to the adoption of county home rule, Iowa Const., 
art. III, §39A, the liberal interpretation of implied county powers man-
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dated by that amendment would not apply where the Code specifically 
limits or preempts the authority of the hoard of supervisors. See Op. 
Atty. Gen. #79-4-7. 

The county compensation hoard system was established by the General 
Assembly in the 1975 Session, (i(ith (;.A. The eompensation hoard is com
pm;ed of n representative group of eounty residents and officers, who 
are direeted to annually follow a e~·rtain proeedure to determine a com
pensation schedule, including· n review of eompensation for eomparable 
offices in other jUt·isdictions and a public hearing to receive citizen 
input. The board of supervisors is specifically empowered to accept the 
schedule, or to red·ICe the amount of compensation by an equal percen
tage. See §340A.6, The Code 1979. It is unlikely that the Legislature 
intended that the carefully delineated procedure producing the recom
mended compensation schedule could he negated by action of the board 
of supervisors, when it provided specific actions that could be taken. 
Under §340A.6, The Code 1979, the county board of supervisors has no 
llll(horily lo lolnlly rt•jt•t•l lht• l't'I'CIIIIIIll'llclt•tl ~l'lll•tliilt• of' lht• 1'011111~· 1'11111· 
[H'IISIII io11 h<llll'<l. 

Your other qu<•slinus n•quire au iuterpn•tatiou of *331.:!:!, The Code 
I !179, which pr11vides for tht• •·ompensatinn of t·ounty supervisors: 

The hoard of supervisors shall receive an annual salary or per diem 
t•ompem;ation as provided in section :l40A.6. The annual salary or per 
diem shall be in full payment for all services rendered to the county 
except that each member of the board is entitled to reimbursement for 
mileage expense incurred while engaged in the performance of official 
duties at the same rate as provided by law for state employees. The 
total mileage expense for a member of the board of supervisors shall 
not exceed one thousand five hundred dollars per year unless the board 
of supervisors by resolution adjusts the maximum amounts payable 
to each of the members, but in any event the aggregate amount of mile
age expense for all members. 

The hoard of supervisors is authorizt•d to "fix the compensation for all 
services of county and township office1·s not otherwise provided by law, 
and to provide for the payment. of the same." Section 332.3 (10), The 
Code 1979. Since neither §331.22 nor §340A.G clearly delineate whether 
the board of supervisors or the county compensation board are empow
ered to determine the method by which county supervisors are compen
eated, that authority must rest with the hoard of supervisors, as one of 
its general powers to m~nage the affairs of the county an1l to determine 
compensation. See §§:!32.:!(2) and 332.:!(6), The Code 1979. Once the 
supervisors have determined by resolution the 'llll'flrod by which they are 
to be compensated, i.e., annual salary or per diem compensation, as pro
vided in ~331.22, The Code 1979, the county compensation hoard shall 
recommend the 1111101111f of such eompensation. Pursuant to §:l40A.6, The 
Code 1979, the t'Oillpensation hoard prepares a recommended compensation 
schedule after eomparison study, publication, and public hearing, which 
it transmits to the board of supervisors for approval. The determination 
by the compensation board of the amount to be paid supervisors would 
continue to follow this §340A.6 procedure in any year where the board 
of supervisors voted to switch from per diem compensation to annual 
salary. The expel'tise developed by the county compensation board, and 
its mandated responsibility to review comparable compensation schedules, 
make it the best entity to recommend appropriate compensation for super
visors under a new method. 
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In conclusion, the county board of supervisors has no authority to 
totally reject the recommended compensation schedule prepared by the 
county compensation board. The board of supervisors determines by 
resolution whether compensation to supervisors is paid on an annual 
salary or per diem basis. When a change has been authorized, the county 
compensation hoard recommends the amount of compensation for super
visors. 

May 12, 19SO 

STATE GOVERNMENT; DEPARTMENT OF PUBLIC HEALTH. Non
public water wells. Chapter 135.11, Chapter 4558, The Code 1979. The 
Department of Health under Section 135.11 (I) and 135.11 (15) The Code 
1979, has the authority to establish and enforce rules establishing 
minimum standards for construction of nonpublic water wells which 
will be used as sources of drinking water. (Lindebak to Pawlewski, 
Commissioner of Public Health, 5-12-80) #80-5-9(L) 

May 15, 19SO 

SOCIAL SERVICES: ADC BENEFITS: ~239.5, The Code 1979. The 
treatment by the Iowa Department of Social Services of OASDI bene
fits of some minor parents as income is inconsistent with the court's 
decision in Griffith v. Burns. (Morgan to Reagen, Commission<'r, Dept. 
of Social S(•rviccs, 5-15-80) #!W-5-10 (Ll 

May 15, 19RO 

OI'EN MEETINGS: Electronic Meetings. Sections 28A.2(2), 28A.8, 
372.13(5), The Code 1979. The special requirements of ~28A.8 for 
electronic meetings are applicable only when a majority of the gov
ernmental body are separately participating by electronic means. 
Whether a physically absent member may insist upon participating 
by electronic means is to be determined by reference to local city 
council rules. (Schantz to O'Kane, State Representative, 5-15-80) 
#80-5-11 (L) 

Muy l!i, 19SO 

( 'OUNTIES: County Zoning Ordinances. Iowa Const., art. Ill, ~~3l:lA, 
39A; Ch. 35HA, ~~349.1ti, 362.2( 1), 362.3, 380.6, 380.7, The Code 1979. 
County zoning ordinances must be published in full as part of the 
proceedings of the county board of supervisors. (Hyde to Jesse, State 
Representative, 5-15-80) #80-5-12tL) 

May 15, 19SO 

TAXATION: SALES TAX: Taxable Status of Gross Receipts Involving· 
Exchange of Coins at Enhanced Value. ~~422.42(2) and 422.42(6), The 
Code 1979, and *422.43, The Code 197!l, as amended by l!l79 Session, 
H8th G.A., ch. 9(i, *1. 1!l80 Iowa Adm. Bull. 108:!, containing Depart
ment of Hevenue proposed rule l!i.18, which includes in taxable gross 
receipts subject to Iowa retail sales tax thP amount of coins exchanged 
at greater than face value fm· merchandise in value equivalent to the 
enhanced value of the coins would, if adopted and made effective, be 
valid. ( Griger to Bair, Director of Revenue, 5-15-80) #80-5-13 (L) 

May 20, 1980 

JOINT EXERCISE OF GOVERNMENTAL POWERS: REGIONAL 
PLANNING COMMISSIONS-Chapter 473A, The Code 1979. The 
political subdivisions creating the regional planning commission, an 
independent political instrumentality, are not obligated to assume the 
commission's liabilities and debts. (Mueller to Van Gilst, State Sena
tor, 5-20-80) #80-5-14 (L) 



704 

Muy 20, I !IHO 

('OLJNTII<:S; I{EAL l'ltoi'EI{'l'Y /SliHDIVISION l'LATTJN(;. ~~40!1.1, 
44Ui5, The Code 1979. A rural landowner who subdivides land for sale 
as garden plots is required to file a plat in accordance with Chapter 
409, The Code 1979; if the landowner fails to do so the county auditor 
may order the plat under ~441.65. (Ovrom to Mahaffey, Poweshiek 
County Attorney, 5-20-80) #80-5-15 (L) 

May 22, I!IHO 

liNEMI'LOYMEN'I' COMI'ENSA'I'ION: A nl'w eom;truction employer 
must hnVl' twl'!ve consecutivP quarters during- which hi~ account has 
been t•harg-enble with benefit payments in order to receive a computed 
rate. ~!Hi.3(a)(2); 96.3(4); 96.7; 9G.7(2)(d); 9G.7(3)(a)(2); 9(i.7(3) (d) 
(2); 9(i.1!1(5); 9H.l9(16); 96.19(17); 96.19(21); 1979 Iowa Acts Ch. 
33 §5; lAC ~370-3.40(1). (Powers to Hutchins, State Senator, 5-22-80) 
#80-5-16 

::,enator C. W. "Bill" Hutchins: In your opinion request you asked the 
question whether an employer in the construction business would qualify 
for a computed rate if the employer has made contributions to the 
unemployment fund for twelve ( 12) consecutive quarters prior to the last 
computation date. 

Employer contributions to the unemployment compensation fund are 
mandated by ~96.7, The Code 1979. Initial employer contributions are set 
at an arbitrary percentage of wages paid, §96.7 (2d), The Code 1979. 
After a preliminary pet·iod an employer is entitled to have a "computed 
rate," that is, a rate which is more reflective of the benefit experience 
of the employer's contribution uccount. 

Tlw <·onditions undt'r which a construetion employer is t•ntitled to u 
<'lllliJHttA•d mlt• an· l'ntlllciuwd in ~!lli.7(:1) (d) (2), The Cod<· 1!17!1, which 
><tatl•s in part: 

... such (eonstruction) employer shall not qualify for an experience 
rating until there shall have been twelvp consecutive calendar quarters 
immediately preceding the rate computation date throughout which his 
account has been chargeable with benefit payments. 

The statute creates in essence a waiting period and your question is 
what is the length of that period. 

In order to determine that period, we must understand the meaning of 
the phrase "throughout which his account has been chargeable with 
benefit payments," which modifies quarters. 

The initial criteria to be satisfied in order to count a quarter of em
ployer liability toward the twelve quarter preliminary period is that the 
account of the employer must be chargeable with benefit payments 
throughout the quarter. Webster's defines throughout as: "All the way 
through; in or during every part of." Thus, the employer must be 
chargeable with benefit payments every day of the quarter in order for 
it to count against the requirement. 

A new employer must he a eovered employer within the meaning of 
§!W.l!l(5), The Code 1979, to become chargeable with benefits. An em
ployer can g-enerally only he charged with benefits for wages paid by that 
employer, *!lti.7(!~) (a) (2), The Code l!l7!l, amended by 1979 Iowa Acts 
Ch. 33 §5. 
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In order to determine when an employer becomes chargeable we must 
examine how benefits are figured. Benefits are calculated by quarterly 
increments, §96.19 (16) and ( 17), The Code 1979. Wage credits paid by 
an employer duriJ.g an individual claimants base period are used to 
ascertain the benefit amount, §96.3 ( 4), The Code 1979, amended by 1979 
Iowa Acts Ch. 33 §2. Benefits paid to an individual are generally charged 
against the individual's base period employers, §96. 7 ( 3) (a) ( 2) amended 
by 1979 Iowa Acts Ch. 33 §5. 

A new Cll!Jilnyt•r t•nnJwt II(• dull'~t·uhll' with ht•nl'fit payment~ until the 
third quarter of liuhilit.y hct·uu~t· of thl' tlt•finition of hu~e JH.•riot! whieh 
~tatt·~: 

"Ba!IC period" nwun:-: the JWriot! he~inning- with the first day of the five 
eompleted <·al('ndar quarter~ immediately pret•t•ding- the first day of an 
individual's benefit year and ending- with the last day of the next to the 
last completed calendar quarter immediately preceding the date on which 
he or she filed a valid claim. ~96.19 ( IG), The Code 1979. 

In other words, the current quarter and the most recent previous quarter 
are dropped in determining a claimant's base period. 

Thus, while the statute requires a new construction employer to have 
twelve consecutive calendar quarters of chargeability, this computation 
is actually at least fourteen quarters. An additional lag may occur if an 
employer satisfies this requirement at the end of any quarter other than 
the quarter ending on June 30 since the rate is only calculated annually 
on July 1, §96.19 (21), The Code 1979. 

In answer to your question, a new employer in the construction busi
ness becomes eligible for a computed rate when there "shall have been 
twelve consecutive quarters immediately preceding the rate computation 
date through which his account has been chargeable with benefit pay
ments," §96.7(3) (d) (2), The Code 197!!. The administrative rule which 
states that the employer's third month of liability shall be the first 
quarter an employer's account is chargeable with benefits [lAC §370-3.40 
( 1)] is not in conflict with the statute. 

May 23, 19HO 

C'IUMINAL LAW: BIUBERY; I'VBLIC OFFICIALS; GIFTS AND 
GHATUITIES. Chapter li8B, 722, ~§68B.5, 722.1-2, The Code 1979; 1980 
Session, G8th G.A., House File 687, §§6, 8, 63, 64. The acceptance of a 
trip to a foreign country with expenses paid by the foreign govern
ment could likely result in a member of the General Assembly being 
found to have accepted a gift in violation of §68B.5, The Code 1979. 
Such acceptance would, in the usual circumstances, not likely be found 
to constitute a bribe pursuant to §§722.1-2, The Code 1979. After July 
1, 1980, the receipt of such a trip would not likely be found to consti
tute a violation of ch. 68B, as amended, in that such trip would not be 
a "gift". Likewise, in the absence of an agreement or understanding 
that such trip is given to influence the actions of the legislator, a 
violation of §§722.1-2, as amended effective July 1, 1980, would not 
likely be found to have occurred. (Fortney to Bisenius, State Senator, 
5-23-80) #80-5-17 (L) 
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Junt•:J,l!IKII 

T:\ XATION: Tax ltedemption of ~'h-parat.l'ly Owned M itll'ral Rights by 
the Landowner. ~*84.~0, 447.1 as anwnd1•d hy I !l7!l S1•ssion, fi8th G.A., 
Ch. lO!l, 447.5, 44H.l, The Code l!l7!l. Wh1•n tht• landowtwt· properly 
redeems from a tax salt• of :·wparatt•ly owtll'd underlying mineral rights, 
the titlt• to tlw mineral rig-hts is Vl'sted in thl' landowner. No tax deed 
is issued to such redeeming landowner, but the county auditor and 
county treasurer must comply with the provisions of §447.5. (Price to 
Wilson, Marion County Attorney, fi-:l-80) #80-(l-1 

.llr. Terry ll'ilsol!, Mnrio11 Co1111f!l Allorl!cy: You have requested an 
opinion of the Attorney General concerning the rights of a landowner 
who wants to acquire title to separately owned underlying mineral rights 
which have been sold at tax sale for non-payment of taxes. Specifically, 
the following questions were presented in your request: 

I. What rights does the owner of the land acquire by exerctsmg his 
ri){ht to redemption under Section 84.20 of the Code of Iowa? 

~- Does the County give a tax deed to the owner of the land to the 
mineml rig-hts or is there anything- furtiH·r necessary to he done by the 
County'! 

;1, llow dol'S th1• 0\VIWr of lht• )and Hl'ljllil'l' 0\VII\'I'Ship of the lllinerU) 
rig·hts'! 

Sct·tion K·I.~O. The ( :mit• I !l7!1 provid1•s: 

Tax sale--redemption by owm·r. When any such rights or interests 
[mineral rights] not owned by the owner of the land are sold at tax 
sale, and when the owner of such rights or interests does not redeem 
under the provisions of chapter -!47 within ninety days after such tax 
sale, the owner of the land shall thereafter have the same right of 
redemption as the owner of such ri){hts or interests has, and redemption 
by the owner of the land shall terminate all right of redemption of the 
owner of such rights or interests. 

Pursuant to Chapter 4-!7, before the tax sale certificate holder is 
entitled to receive a tax deed from the treasurer. Iowa law provides for 
a period of time whereby the person having an interest in the mineral 
rights sold may redeem from the tax sale by payment of specified sums 
to the county auditor who then reimburses the tax sale certificate 
holder. Such redemption may be made at any time before the right of 
redemption is cut off by payment to the county auditor of the tax sale 
price and four percent thereof added as a penalty plus three-quarters 
per('ent interest pet· month on the sale prit·e plus the penalty from the 
date of sal1•, and the anwunt of all taxt•s, interests and costs paid by the 
pun·hast•r or as,;ignt•t• for any suhsequt•nt yt•ar together with a similar 
four pen·l·nt penulty addt•d tht•rl'lo and three-quarters percent interest 
per month on the wlwle of such amount frotll the datl' of payment of such 
subsequent taxes. s .. ,. l!l7!1 Session, t;xth (;.!\., Ch. 109, which amended 
~447.1, The Code l!l7!J and ('f<tlk·"'ll , .• • 1/cCoy, 215 Iowa 1008, 247 N.W. 
270 (1933)' 

Consequently, the landowner could pay the specified amounts where 
the owner of the mineral rights has not exercised his option to redeem 
pursuant to Chapter 447. Additionally, it should be noted that §84.20 
also provides that "redemption hy the owner of the land shall terminate 
all right of redemption of the owner of such rights or interests [mineral 
rights)." Therefore, once the landowner exercises his option to redeem 
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pursuant to §84.20, the owner of the mineral rights is precluded from 
redeeming. 

Section 447.5, The Code 1979 provides: 

Certificate of redemption-countersigned by treasurer. The auditor shall, 
upon application of any party to redeem real estate sold for taxes, and 
being satisfied that he has a right to redeem the same upon the payment 
of the proper amount, issue to such party a certificate of redemption, 
setting forth the facts of the sale substantially as contained in the certi
ficate thereof, the date of the redemption, the amount paid, and by whom 
1·edeemed, and make the proper entries in the hook of sales in his office, 
and immediately give notice of !;Uch red('mptinn to the treasurer. The 
eertificate of redemption !;hall then be presented to the latter, who shall 
eountersign it, noting sueh fact in the sale hook opposite the entry of the 
sale, and no certificate of redemption shall he evidence of such redemp
tion without the signature of the treasurer. 

In the event redemption is properly made by the landowner by payment 
of the correct amount to the county auditor, then pursuant to §447.5 the 
county auditor should issue a certificate of redemption, countersigned 
by the treasurer, to the landowner after he exercises his right to redeem. 
Clarkson v. McCoy, supra. 

Upon redemption by the landowner, no special notice thereof apart 
from payment of the correct amount is required to be given by the 
auditor to the tax sale certificate holder. See Op. Att'y Gen. #77-9-14. 

The effect of payment of the amount necessary to redeem by the 
owner or other persons entitled to redeem land from a tax sale, when 
made before the right of redemption is cut off, is to defeat the estate 
of the purchaser at the tax sale. See 72 Am.Jur.2d, State and Local 
Ta.mtion, §997. 

From the above discussion, it is clear, with reference to your first and 
third questions, that when the landowner properly exercises his redemp
tion rights, the effect is to vest the title to the mineral rights in such 
landowner. 

With reference to your second question, tax deeds are only authorized 
hy statute to h2 issued to holders of tax sale certificates for unredeemed 
property sold at tax sale. Sec §448.1, The Code 1979. In the situation 
you posed, the landowner is not the holder of a tax sale certificate. 
Consequently, upon the proper exercise of the right of redemption by 
the landowner, the county auditor and treasurer need only comply with 
the provisions of §447.5. 

June 3, 1980 

COUNTIES: Drainage Districts. Sections 4.1 (36) (a), 455.10, 455.164, 
455.166, 455.169, 462.1, 462.2, 462.3, 462.27, The, Code 1979. When 
private individuals enter an unauthorized contract to perform those 
legal services attendent upon the transfer of control of a drainage 
district from the Board of Supervisors to a panel of trustees, the Board 
of Supervisors may, in its diserction ehnose to ratify the contract and 
pay those expenses ineurred before the transfer of control of the 
district from the Board to the trustt•es from the drainage district 
funds. Absent such ratification, an attorney is not entitled to collect 
from drainage district funds for chang-es for his employment pursuant 
to that contract and prior to the transfer. If the Board chooses not to 
ratify the agreement, the County Auditor may refuse to certify those 
charges incurred prior to the election of the panel of trustees, even if 
those charges have been approved by the trustees. (Benton to Martens, 
Emmet County Attorney, G-3-80) #80-(i-2 (L) 
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June 5, 1!1~0 

STATE OFFICEitS AND DEI'AitTMENTS: County Board of Super
visors - City Airport Commission: Chapters 329, 330, and 332, The 
Code 1979. The positions of airport commissioner and county supervisor 
are not incompatible. (Mueller to Martens, Emmet County Supervisor, 
6-5-80) # 80-6-3 (L) 

June 11, 19!!0 

INTEREST: Chapters 535, 537, 536, 53GA. H.F. 2492 changes existing 
Iowa usury laws so that creditors may charge interest on accounts 
receivable, without a prior written agreement, if the creditors meet 
certain notice requirements. Truth-in-lending disclosure requirements 
are not affected by H.F. 2492. 

Section 2 of H.F. 2492 also creates new classes of borrowers who 
may agree in writing to pay any rate of interest. If a person belonging 
to a class listed in §2 enters a transaction without executing a written 
agreement for the payment of interest, a creditor in that transaction 
will be limited to charging interest at the rate specified in §7 of H.F. 
2492, assuming the cred.itor follows the §7 notice requirements. If the 
seller does not meet the §7 notice requirements, the seller is limited 
by §535.2 to charging interest at the rate of 5<;~ per year. 

The charging of interest after judgment, is controlled by §535.3. 
Judgment may be entered for the amount of the principal of an obli
gation, plus interest, even though the effect may be that post-judgment 
interest is added to pre-judgment interest. Post-judgment interest may 
not be compounded. (McFarland to Long, Judicial Magistrate, 6-11-80) 
#80-6-4 

Honorable William A. Long, .Judicinl Magistrate: The Office of the 
Attorney General has received your letter dated March 5, 1980, where 
you requested an opinion on a series of questions relating to the rates 
of interest that may be charged under various fact situations. You 
supplemented that request by posing an additional question in a letter 
dated April 14, 1980. 

For each of the first six situations that you presented, you requested 
our opinion as to the following questions: 

a. May interest be charged? 

h. If yes, from what date? 

c. If yes, how much interest? 

d. If yes, what, if any, procedure must be followed to notify the debtor 
of the interest? 

e. If yes, does the same rate continue after judgment? 

Because of the complexity of the various statutes dealing with interest 
rates, this opinion will provide very generalized answers to questions 
"u" through "d" as they are applied to each of the six fact situations 
that you presented. Question "e" will be addressed separately since it 
presents an entirely different legal issue involving post-judgment inter
est. The six fact situations you presented are as follows: 

1. A transaction that was intended to be a cash transaction, where 
payment is not received when the goods or services are delivered. 

2. A 30-day payment transaction where payment is not made in that 
time. 



3. Debtor borrows $150 from a bank: 

(1) to purchase a t.v., or 

709 

(2) personal loan - the loan is to be paid back in six equal monthly 
installments. 

4. Same as problem number three except the loan is from a finance 
company. 

5. Debtor borrowll $!i,OOO from hank: 

( 1) to purchase a car, or 

(2) personal loan - the loan is to be paid in 24 equal monthly install
ments. 

6. Same as problem number five except the loan is from a finance 
company. 

SITUATION # 1. Generally, in a transaction that the parties inoond 
to be a cash transaction but the debtor fails to pay at the time he or she 
receives the goods or services, the creditor may charge interest at the 
raoo of 5r1c per year in the absence of a written agreement setting the 
interest at a higher rate: 

1. Except as provided in subsection 2 hereof, the raoo of inoorest shall 
be five cents on the hundred by the year in the following cases, unless 
the parties shall agree in writing for the payment of inoorest at a rate 
not exceeding the raoo permitted by subsection 3: 

* * 
h. Money after the same becomes due. 

*535.2 ( 1) , The Code 

Generally, a seller or lender may charge interest from the time money 
becomes due and payable. Thomas Truck & Caster Co. v. Buffalo Caste?' 
& Wheel Corp., 210 N.W.2d 532 (Iowa, 1973). Chapoor 535 prescribes 
no procedure for notifying the debtor of interest charges less than 5% 
per year. (Under §535.2, creditors may charge interest in excess of 5'/o 
pet· year only if the in~rest is set out in a bilateral written agreement 
between the parties to the transaction. Sec Op. Att'y Gen. #79-8-30) 

House File 2492, which was signed by the Governor on May 1, 1980, 
and will go into effect upon publication, contains a section allowing 
creditors to charge in~rest on accounts receivable without a prior 
written agreement: 

1. Except where the parties have agreed in writing for the payment of 
a different finance charge or rate of interest, a creditor may charge a 
finance charge on the unpaid balances of an account receivable at a 
rate not exceeding that permitted by subsection three ( 3) or four ( 4) 
of this section if the creditor gives notice as required by subsection two 
( 2) of this section. 

H.F. 2492, §7.1 

Subsection three (3), section 7, of H.F. 2492 provides as follows: 

With respect to an account other thun un open aecount, the creditor muy 
impose a finance charge not exceeding thut permitted hy section five 
hundred thirty-seven point two thousand two hundred one (537.2201), 
subsections two (2) through five (5) of the Code. 
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Section 537.~201 permits ereditors in eonsumer credit transactions, 
other than open-end transactions, to charg-e interest at the rate of 15'/r 
pet· year. Section 13 of H.F. 24!J2 amends §537.2201 to read as follows: 

2. The finance charge, calculated according to the actuarial method, 
may not exceed twenty-one percent per year on the unpaid balances of 
the amount financed. 

As a condition to charging interest without a prior written agreement 
between the parties, a creditor must follow specific notice requirements 
as set out in Section 7(2) of H.F. 2492: 

2. As a condition of imposing a finance charge under this section the 
creditor shall give notice to the debtor as follows: ' 

a. In a transaction that is subject to the truth in lending Act, the 
creditor shall give all disclosures as required by that Act and at the time 
or times required by that Act. 

b. In a transaction that is not subject to the truth in lending Act, the 
creditor shall give written notice to the debtor at the time the debt arises. 
The noice shall be contained on the invoice or bill of sale evidencing the 
credit transaction, and shall disclose the rate of the finance charge and 
the date or day of the month before whieh payment must be received if 
the finance charge is to be avoided. With respect to open accounts, this 
notice shall be given at the time credit is initially extended; provided 
that additional advance notice in writing shall be given to the debtor not 
less than ninety days prior to any change in the terms of the agreement 
or of rate of the finance charge or date payment is due. For purposes 
of this paragraph, notice is given if the invoice or bill of sale is delivered 
with the goods, whether or not the debtor is present at the time of 
delivery. 

c. As used in this subsection, "truth in lending Act" means as defined 
in section five hundred thirty-seven point one thousand three hundred 
two ( 537.1302) of the Code. 

In the example you presented in prohlem #1, the H.F. 2492 authoriza
tion to charge interest up to 21 ,,; per year on accounts receivable, with
out a prior written agreement, applies only if the seller ran be deemed 
to have extended credit to the buyer. "Account receivable" is defined in 
H.F. ~492.7(5) to mean: "a debt arising· from the retail sale of goods 
or services or both on credit." "Credit" is not defined in H.F. 2492 but 
is llefined in the lo11'11 Cous11111rr Credit Code as: "the right granted by 
a person to defer payments of debt, to incur debt and defer its payment, 
or to purchase prop,erty or services and defer payment therefor." [Em
phasis added] §537.1301 ( 16). In determining whether a seller has 
g-ranted the buyer the right to defer payment, the facts in each indi
vidual case must be considered. Presumably, if a creditor voluntarily 
a(·quiesces to the buyer defening payment for goods or services, the 
creditor is granting the debtor the ri11:ht to defer payment. On the other 
hand, if a buyer pays by check and the check fails to clear for insuffi
cient funds, the seller cannot be said to have extended credit by granting 
the buyer the right to defer payment. 

SITUATION #2. If parties to a sales transaction set up a 30-day 
account which r'cmains unpaid at the end of the 30-day period, the seller 
or lender may charge interest from the end of the 30-day period, accord
ing to §535.2 ( 1) b, since that is when the money becomes due. With a 
written agreement, the parties may agree on the payment of interest 
at a rate permitted by subsection three of §535.2 as amended by 1979 



711 

Session, 68th G.A., Chapter 130, and in the case of consumer credit 
transactions, as permitted by section 537.~201 of the Iowa Consumer 
Credit Code (I CCC), Chapter 537, The Code. 

Beyond the requirement for a written agreement before a creditor 
may assess interest in excess of 5•; per year, Chapter 535 prescribes 
no steps to notify the debtor of interest charges on unpaid accounts 
receivable. However, in consumer credit transactions, the disclosures 
required by the Fcdcm/ Trllfh-/u-l,e/1(/iuy .4cf, 15 U.S.C. 1601, must be 
made before the creditor eharges intPrt•st. 

Section 7 of H.F. 2492, whil'h allows ereditors to charge interest on 
accounts receivable at the rate of 21',, with the proper notification to 
the buyer, was explained previously in the discussion of the first fact 
situation and applie~ to the instant situation where payment is due on a 
30-day account. 

You should also be aware that H.F. ~4!l2, Sec. 2, creates new classes 
of borrowers that may agree in writing to pay any rate of interest: 

1. The following persons may agree in writing to pay any rate of 
interest, and a person so agreeing in writing shall not plead or interpose 
the claim or defense of usury in any action or proceeding, and the person 
agreeing to receive such rate of interest shall not be subject to any 
penalty or forfeiture for agreeing to receive or reeeiving such interest: 

a. A person borrowing money to finance the acquisition of real proper
ty, including the refinancing of a contract for deed, and including the 
refinancing or assumption of a prior loan by a new borrower if the 
lender releases the original borrower from all personal liability with 
respect to the loan; 

b. A person borrowing money or obtaining credit in an amount which 
exceeds thirty-five thousand dollars, exclusive of interest, for the pur
pose of constructing improvements on real property, whether or not the 
real property is owned by that person; 

c. A vendee under a contract for deed to real property; or 

d. A person described in section five hundred thirty-five point two 
(535.2), subsection two (2), of the Code. 

e. A person borrowing money or obtaining credit for business or agri
cultural purposes, or a person borrowing money or obtaining credit in 
an amount which exceeds thirty-five thousand dollars for personal, fam
ily or household purposes. As used in this paragraph, "agricultural 
purpose" means and includes any of the purposes referred to in section 
five hundred thirty-seven point one thousand three hundred one 
(537.1301), subsection four (4) of the Code, but regardless of whether 
or not the activities described in that subsection are undertaken by a 
natural person or other entity. 

SITUATIONS #3 and #5. In problems three and five you state 
situations in which an individual borrows money from a bank to pur
chase items for personal use. Loans to an individual for a car or tele
vision or any other item for personal, family or household use are con
sidered consumer credit loans, provided the loans are under $35,000. 
§537.1301(16), The Code. 

Section 537.2401 ( 1) sets the maximum t·ate that banks may charge on 
consumer credit loans not pursuant to open-end credit at 15r;, per year 
from the date the debt is incurred. Section 14 of H.F. 2492 amends 
§537.2401 ( 1) by raising the maximum rate on consumer credit loans 
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not for open-end credit to 21 '/r. As stated above, H. F. 2492 will be 
effective upon publication. 

The Truth-In-Lending Act requires that, in any consumer credit 
transaction, the annual percentage rate disclosure and other truth-in
lending disclosures be made at the time credit is extended. The require
ments of the Truth-In-Lending Act are not affected by H.F. 2492: 

In a transaction that is subject to the truth-in-lending Act, the creditor 
shall give all disclosures as required by that Act and at the time or 
times required by that Act. 

H.F. 2492, ~7 (2) (a) 

SITUATIONS #4 and #6. In situations four and six you inquire as 
to the interest rate chargeable when a consumer loan is extended by a 
finance company. The general term, "finance company," is often used 
to refer to lenders that are licensed under Chapter 536 (Chattel Loan 
Statute) and/or Chapter 536A (Industrial Loan Statute). 

Chapter 536 authorizes lenders which are licensed under Chapter 536 
to charge interest on loans under $2,000 at rates determined by the 
Banking Board. On August 22, 1979, the Banking Board fixed the maxi
mum interest chargeable by Chapter 536 licensees, beginning January 1, 
1980, at: 

... thirty six percent per annum on any part of the unpaid principal 
balance of the loan not exceeding two hundred fifty dollars and twenty
foul· percent pt·r annum on any part of tlw loan in excess of two hundred 
fifty dollars, but not exceeding· four hundred dollars, and eighteen per
cent per annum on any part of the unpaid balance in excess of four 
hundred dollars. 

110 I.A.C. ~21.8 

The rates stated above will he effeetive until different rates are set 
by the Board. 

Before Chapter 536 Iieensees may charge interest on consumer loans, 
they must make the disclosures that the Tmth-ln-Leuding Aet requires 
and at times required by the Act. The truth-in-lending disclosure require
ments are specifically incorporated hy the ICCC in §537.3201. Chapter 
536 indirectly incorporates the truth-in-lending Act by specifying that 
the provisions of the ICCC apply to consumer loans in which Chapter 
536 licensees participate. §536.13 ( 6), The Code. 

Section 536A.23 as amended by Chapter 130, 1979 Session Laws, 68th 
G.A., authorizes companies that are licensed under Chapter 536A, the 
Iowa lndllsfrial Loan Statute, to charge interest at the rate of 9'7c per 
year. The 9~~ interest may be applierl by using an add-on or discount 
nwthod of computation, under whieh the effective annual interest in
<'reascs indefinitely as the tPrm of the loan inereases. Section fi of H.F. 
~4!12 raises the intere~t rate whit'h Chapter 53fiA lit'ensees may charge 
to 10', per year. A J()',~ ratL• t'omputl'd by using a discount method of 
computation would yield interest at an effective annual rate of 17.83'/t 
over a six month period and 25', over a 12 month period. Using an add
on method of computation, a 10r;, rate will yield 16.94'/r over a six month 
period and 18.16'; over a 24 month period. 

Like Chapter 536, Chapter 536A incorporates the provisions of the 
ICCC with regard to consumer loans ·extended by industrial loan licen-
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sees. Again, one effect of incorporating the ICCC is incorporating the 
tlisclosure requirements of the Tntth-ln-Lending Act. 

Post-Judgmeut Interest 

As to each of the above fact situations, you asked what rate of interest 
would be applicable after judgment. The application of post-judgment 
interest is controlled by §535.3: 

Interest shall be allowed on all money due on judgments and decrees of 
courts at the rate of seven''' cents on the hundred by the year, unless a 
different rat.e is fixed by the contract on which the judgment or decree 
is rendered, in which case the judgment or tlecree shall draw interest at 
the rate expressed in the contract, not exce·eding the maximum applicable 
rate ]lermitted by the provisions of sPetion 5:!5.2, which rate must lw 
l'Xpressed in the judg-ment or deeree. 

*Interest on judg-ments and dt>nt'l's prior lo .July I, J!l7:1, sec fi5GA, ch 
275, *2 

The 7', rate spet'ified in *5:l5.:l was raised to 10'/r hy H.F. 163 effec
tive J auuary 1, 1981. 

Post-judgment interest at the rate of 7'.~ per year may be charged in 
l'ach of the fact situations you pre~·ented unless the underlying obligation 
was founded on a contract fixing a different rate of mterest. If there 
was an underlying contract, the contract rate will apply post-judgment 
if that rate is exprrssed in the judg·ment and it does not exceed the 
maximum applicable rate permitted by *535.2. 

New H.F. 24!)2 poses an exception to Chapter 535.3 hy authorizing 
the accumulation of interest on judg-nwnts, in ePrtain limited situations, 
at rates in exeess of Chapter 5:!5.2 rates and in the absence of an under
lying written agreement. 

The rate of a finance charge imposed pursuant to this section is applica
ble to a judgment in an action on the account, notwithstanding section 
five hundred thirty-five point three (535.3) of the Code. 

H.F. 2492, §7(7) 

Since judgments do not bear interest at common law, Arnold v. Arnold, 
258 Iowa 850, 140 N.W.2d 874 (1966), authority to apply interest to 
judgments is purely statutory and cannot be extended beyond the statu
tory limitations. Under the provisions of Chapter 535.3, post-judgment 
interest may not exceed the maximum applicable rates permitted by 
§535.2; H.F. 2492 is the only statutory exception to that rule. Therefore, 
statutes such as Chapter 536, 536A and 537 which authorize the charging 
of interest, under special circumstances, at rates in excess of rates 
allowed by §535.2, cannot be read to provide independent authority for a 
judgment creditor to receive post-judgment interest in excess of rates 
allowed by §535.2. This is true even if the judgment is founded on a 
contract fixing the rate of interest in excess of rates allowed by §535.2. 

Finally, in your letter of April 14, 1980, you presented a fact situation 
in which a legal action is founded upon an interest-bearing note. You 
asked whether judgment could be entered for the amount of the principal 
plus interest when the effect would be that post-judgment interest would 
be added to pre-judgment interest. You inquired, further, whether post
judgment interest may legally be compounded. 
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The right to post-judgment interest is purely statutory, ATnold, and 
must be distinguished from the right to pre-judgment interest which is 
founded on contract. In Iowa, post-judgment interest is mandatory; it 
will accumulate even if the judgment fails to expressly provide for the 
accretion of interest. Pre-judgment interest, on the other hand, is an 
element of damages and is left to the discretion of the court. MilitzeT v. 
Kal-Die Casting, 41 Mich.App. 492, 200 N.W.2d 323 (1972). Since the 
right ot pre-judgment interest is totally independent from the right to 
statutory post-judgment interest, the existence of the right to post
judgment interest should not be a factor in determining the amount of 
interest in the form of damages to which a judgment creditor is entitled. 

In the example you presented, a court may exercise its discretion to 
enter a judgment for the principal amount plus interest, regardless of 
the fact that the effect would be that statutory post-judgment interest 
will accumulate on the pre-judgment interest . 

. . . it has generally been held that a judgment bears interest on the 
whole amount thereof, although such amount is made up partly of in
terest on the original obligation 

47 C.J.S., Interest, §21 

Although the Iowa Supreme Court has not spoken to the issue of 
whether post-judgment interest may he compounded, it is the general 
authority that "compound interest on a judgment generally is not re
coverable, unless it is authorized by statute." Id. No Iowa statute 
allows post-judgment interest to be compounded. Therefore, although 
post-judgment interest may be added to pre-judgment interest, post
judgment interest, itself, may not be compounded. 

SUM MARl'' 

Section 7 of H.F. 2492 changes existing Iowa usury laws to allow 
sellers to charge interest on accounts receivable, without a prior written 
agreement, if the sellers meet certain notice requirements specified in 
subsection 2 of §7. Section 7 allows sellers to charge interest at rates 
up to 21 •,j per year hut applies only if a ~eller can be deemed to have 
extended credit to the buyer. 

Section 2 of H.F. 2492 create~ new classes of bonowers who may 
agree in writing to pay any rate of interest. If a person belonging to a 
class listed in §2 enters a transaction without executing a written agree
ment fo1· the payment of interest, a l'l'cditor in that transaction will be 
limited to charging interest at the rate specified in §7 of H.F. 2492, 
as~uming the neditor follows tlw §7 noti<'e requirements. If the seller 
does not meet the §7 notice requirements, the seller is limited by §535.2 
to charging interest at the rate of 5'/r per year. 

H.F. 2492 raises the maximum interest rate which lenders in consumer 
credit loans may charge, to 21'; per year. The truth-in-lending disclosure 
requirements are not affected by H.F. 2492. 

Lenders licensed under Chapter 536 and 536A may charge interest 
on consumer loans at rates specified in Chapters 536 and 536A. Chapters 
536 and 536A rates may exceed maximum rates allowed by the ICCC. 
Both Chaptei· 536 and 536A specify that the provisions of the ICCC 
apply to consumer loans in which licensees participate. 
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Section 535.3 sets post-judgment interest at 77, per year unless the 
underlying· obligation is founded on a contract fixing a different rate 
of interest. In cases where there is an underlying contract, the contract 
rate will apply post-judg·mtmt, provided that rate is specified in the 
judg-ment and doPs 1wt exeet•d the maximum applil-ahle rate permitted by 
~!i:!5.~. Scetinn 7 ( 7) of H. F. ~4!1:! is the only exception to §535.3, and 
authoriZl'~ th1• aerumulation of intt•n•st on judg-ments, under eertain 
li1nited eiiTlllllslaiH'l's, at l'llll•s in eX!'l'Ss of ~!i:Ui.~ mtcs and in the 
ahselll'l' of a written agTeenwnl. 

:\ t•ourt may ~nter judg-meut for the total amount of the principal of 
an obligation plus interest, even though the effect may be that post
judgment interest will he added to pre-judgment interest. Post-judgment 
interest may not be compounded. 

June 17, 1980 

.\DMINISTRATIVE AGENCIES: IOWA ltUHAL COMMUNITY DE
VELOPMENT COMMITTEE. Chapters 17A, 387, §§17A.1(2), 17A.2(1), 
17A.2(7), 17A.23, 135.62(2), 387.1-5, The Code 1979. The Iowa Rural 
Community Development Committee is an "agency" within the mean
ing of the Iowa Administrative Procedures Act. The "reassignment" 
of an administrative agency from one larger unit of state government 
to another does not effect the validity of the agency's administrative 
rules as long as the agency's underlying authority to administer the 
program in question remains unchanged as evidenced by its enabling 
statute. The eligibility criteria employed by the Iowa Rural Community 
Development Committee in allocating grant monies and in reviewing 
and passing upon competing grant applications are "rules" within the 
meaning of chapter 17 A .. Such criteria are void and unenforceable if 
not adopted pursuant to rulemaking procedures. (Fortney to Welsh, 
State Representative, 6-17-80) #80-6-5 

The Honm·able Joe Welsh, State RCJH<'3entative: You have requested 
an opinion of the Attorney General regarding the Iowa Rural Community 
Development Committee. This committee is established by §387.2, The 
Code 1979, and is charged with administration of the grant program 
established by chapter 387. The purposl' of the program is to: 

t•neourage a sen~l' of 1·ommunit;: in Iowa's small eities and rural areas 
through sclf-h-~lp dL'V·elopment. al'liviti•·s in lot'al eommunitil's, to encour
age lm·al de1·isions 011 the develnpn1ent m•eds of t.he con1munity and to 
t•ncourage loeal ('itizens to re:diz<· IIH·ir oll'n ,·,·soun·1•s and participate 
in deci~ions on development needs and their implemt'lltatioll. 

~:~87.1, The Code 1!17!1. 

,\s orig-i11ally enacted, ~::87.:~ estahli~hed tlw committee within the 
L'omnn1nity hett•_•l meni division oi' the Iowa D·~velopment Commission. 
Howe,·cr. 1:17:1 .\l'b, 68th G.A., {'hapter :J, ~17 amended ~387.2 to provide 
that ''the low,! rural community development committee is established 
within the offi~·c for planning and programming ... " This amendment 
took effect July 1, 1979. 

Prior to Jul:-· 1, l!J7!J, administrative rules for the committee were 
adopted pursuant to the rulemaking provisions of chapter 17 A. These 
rule~ were promulgated under the auspices of the Iowa Development 
Commission. Thes.~ rules were rescilllled by the commission effective 
February ~7. 1\!80. Src Iowa :\dministmtive Bulletin, vol. II, No. 19, p. 
10:11, ;\farch l!J, 1!180. Also on l\larch l!J, 1980, a notice of intended action 
was published in the Bulletin wherehy the Office for Planning and Pro-
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g-nunming· p1·oposed adoption of rules for the committee. See Iowa Ad
ministrative Dullctin, vol. II, No. l~l. p. 1!181, March 19, 1980. 

In conjunetion with the precPding fads, you have raised the following 
inquiries: 

1. "When an administrativl' H!~('II<':V is transfened from one juris
diction to another, are the auministrative rules of that agency trans
fened as well?" 

2. "If rules do r.ot transfer automatically with the agency, what is 
the status of subsequent actions of that agency?" 

3. "May the agency impose criteria for eligibility in addition to those 
published as 'guidelines' or as administrative rules?" 

I. 
The fact that the Iowa Rural Community Development Committee is 

jurisdictionally housed in another, larger unit of state government does 
not, in and of itself, present an anomalous situation.' Such an arrange
ment may be desired by the General Assembly for purposes of economy, 
to avoid duplication of staff and to avail the smaller unit of the expertise 
possessed by the personnel attached to the larger unit. However, simply 
because one unit of state government is attached to a second unit does 
not prevent the first from being considered a separate "agency" for 
purposes of chapter 17 A. The questions you raise relate totally to the 
adoption of administrative rules. Consequently, primary attention must 
be directed to the Iowa Administrative Procedure Act (hereinafter 
lAP A). 

At the outset, it should be noted that the lAP A is to be "construed 
broadly to effectuate its purposes". See §17 A.23. In addition, the Act 
applies to "all state agencies". See §17 A.1 (2). [Emphasis supplied.] The 
Act defines an "agency" in §17 .i\.2 ( 1) as "each board, commission, de
partment, officer, or other administrative office or unit of the state." 
At a minimum, the Iowa Rural Community Development Committee is an 
"administrative office or unit of the state". It is the body within state 
government which is charged with overseeing the operation of the Iowa 
Rural Community Development Act. The committee allocates the monies 
appropriated by the General Assembly for chapter 387 programs. See 
§387.4. It also is charged with providing an application mechanism for 
those seeking a chapter 387 grant. See §387.3 (3). The chairperson of the 
committee is authorized to issue vouchers for grants upon which the state 
comptroller is authorized and directed to draw warrants. See §387.5. 

That the Iowa Rural Community Development Committee is an agency 
within the meaning of §17 A.2 (1) seems clear. No statutory provisions 
appear which exempt the committee from the operation of lAP A. See 
Frazee v. Iowa Board of Parole, 248 N.W.2d 80 (Iowa 1976). This con
clusion is supported by Professor Arthur Earl Bonfield. He writes: 

Units within other state governmental units as well as 'super' units are 
clearly covered. The type of unit and its name are irrelevant. The juris-

' Other units of government have been established in similar circum-
stances. For example, the State Health Facilities' Council is within the 
Department of Health for administrative and budgetary purposes. See 
§135.62 (2), The Code 1979. Like the Iowa Rural Community Develop
ment Committee, the council members are appointed by the governor and 
confirmed by the senate. 
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diction of the unit and its subject area and function are irrelevant. 
The legislature clearly intended each and every unit of state government, 
of whatever nature, kind, or class, to be covered by the lAP A subject 
only to three exceptions ... ! 

Bonfield, The Iowa Administrative Procedure Act, 60 Iowa L. Rev. 731, 
761 (1975). 

Moreover, if we examine the question from a functional standpoint, 
we conclude that the committee is an "agency". Professor Kenneth Culp 
Davis has stated that: 

an administrative agency is a governmental authority, other than a court 
and other than a legislative body, which affects the rights of private 
parties through either adjudication, rulemaking, investigating, prosecut
ing, negotiation, settling, or informally acting. An administrative agency 

may be called a commission, board, authority, bureau, office, officer, 
administrator, department, corporation, administration, division or agen
cy. Nothing of substance hinges on the choice of name, and usually the 
choices have been entirely haphazard. 
K. Davi~. Adllliuinfrafil'l' lAtH• -- ('n,<l'-'- 1'1·.rf- l'robli'IIIH 1 (5th cd. 
I !l7:l). 

As estahlished hy chaptl•r :IH7, tlw Iowa Rural Community Develop
ment Committee i~ unquestionuhly 11 J.tOVI'I'IIIllental authority which direct
ly affects the rights of those who seek l'hapter 887 grant monies. The 
l'J'itel'ia established hy the eommittee for evaluating g-rant applications 
ean have a substantial impact on the suceessful completion of develop
ment programs in Iowa's rural areas. As such, the Iowa Rural Com
munity Development Committee is deemed to he an "agency" within the 
meaning of § 17 A.2 (1). 

Having concluded that the committee is itself an "agency", we must 
then address the question of whether the "reassignment" of the commit
tee from the Iowa Development Commission to the Office for Planning 
and Programming results in a situation in which the administrative rules 
"transfer" with the committee or whether the "reassignment" results in 
the abrogation of the rules and the need to adopt new rules. To analyze 
this problem, we turn to the enabling statute of the committee, chapter 
387, as amended by 1979 Acts, 68th G.A., chapter 3, §17. When the 
committee's enabling statute was amended in 1979, the sole change was 
the amendment to §387.2." This amendment effected the "reassignment" 

in question. No other changes wer·e enacted in chapter 387. Consequently, 
the underlying authority of the eommittee remains intact. No substantive 
ehanges Wl're made in the eommittee'~ function, purpose ot· authority. 
Programmatically, the operation of th·e chapter 387 grant program re-

"The exceptions are the general assembly, the governor and the courts. 
See §17A.2(1). 

' The section originally read, in part: "T-heiowa rural community de
velopment committe<: is established within the community betterment 
division of the Iowa development commission ... " See §387.2, The Code 
1979. The words "community betterment division of the Iowa develop
ment commission" were struck and in lieu thereof the following was 
substituted: "Office for planning and programming". See 1979 Acts, 
68th G.A., chapter 3, §17. 
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mained un~hang·cd. As the purpose of the committee's administrative 
rules is to implement the program established by chapter 387, and as 
there have been no substantive l'hangl'S in the program itself, the amend
ment of §387.~ by l!l79 Aets, 68th G.A., ehapter 3, §17 would not effect 
the validity of the agency's rules. As the agency and its program are 
substantively unaffected by the amendment, so too are the rules un
affected. Thus, it is our opinion that the rules of the Iowa Rural Com
munity Development Committee which were in effect prior to July 1, 
1979' would remain in effect following that date until otherwise modified 
in compliance with the procedures established by chapter 17 A. 

II. 

Because of the response which we have made to your first question, it 
is unnecessary to respond to your second question. As the rules "transfer 
automatically with the agency", subsequent agency action may be taken 
in reliance on those rules. 

III. 

The third question you have submitted is whether an agency may 
"impose criteria for eligibility in addition to those published as 'guide
lines' or as administrative rules"? Within the context of the Iowa Rural 
Community Development Program, your question can properly be viewed 
in terms of whether the committee ean utilize eligibility criteria which 
have not been adopted as rules pursuant to chapter 17 A. It is our 

opinion that such criteria cannot be used in reaching a decision regarding 
approval of a grant application. 

The lAP A defines a "rule " as "each agency statement of general 
applicability that implements, interprets, or prescribes law or policy, or 
that describes the organization, procedure or practice requirements of 
any agency". See §17A.2(7), The Code 1979. The Code then provides a 
list of eleven types of agency statements which, by definition, are not 
rules. See §17A.2(7) (a)-(k).'· 

To determine whether eligibility el'iteria employed by an agency are 
rules, one should first note the breadth of the definition of "rule". Sec
tion 17 A.7 defines rules as "statements". This is critical when viewed in 
perspective with the prior definition of "rule" as a "rule, regulation, 
order or standard of general application". Sec §17A.1(3), The Code 1973. 
The newer, and more expansive, definition of "rule" can be seen as a 
legislative attempt to prevent executive agencies from circumventing 
rulemaking procedures by denomination standards or policies as some-

' 1979 Acts, 68th G.A., chapter 3, )i17 was effective July 1, 1979. 

·None of the enumerated exceptions is applicable to the eligibility cri
teria employed by an agency to determine whether a grant applicant 
receives or is denied the grant monies available. The criteria are not 
analogous to internal operating proc·edures and policies which do not 
substantially effect the public. Indeed, such criteria can be the control
ling element in determir.ing whether a community participates in the 
grant program. 
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thing other than a rule." Articulated eligibility criteria are assuredly 
agency statements of policy. Likewise, they are of "general applicability" 
in that they are directed to all segments of the public who might seek 
to participate in the grant program. The criteria are not directed to 
particular individuals, but instead are intended to impact equally on all 
applicants who are in similar circumstances. Therefore, the eligibility 
criteria employed by an agency in allocating grant monies and in 
reviewing and passing upon competing grant applications are rules 
within the meaning of Chapter 17 A. 

It is well-recognized that adequate sanctions are needed to ensure that 
agencies comply with statutory rule-making procedures. One commenta
tor has noted that: 

experience has indicated that some agencies exhibit a tendency to slight 
the procedural niceties prescribed by statute. Some administrators seem 
to believe that it is more important to get things done than to follow 
with meticulous care the time-consuming procedures set forth in the 
statutes. Becaus·e of this circumstance, and because there is some doubt 
whether the courts would construe the statutes as being mandatory or 
only directory, it is helpful to provide specific sanctions designed to 
assure reasonably stri(·t compliance with the rule-making procedures 
provided by law. 

1 F. Cooper, State Administrative Law 206 (1965). 

Iowa has chosen to provide "specific sanctions". Section 17 A.4 (3) 
provides that a rule is void if it is not adopted in substantial compliance 
with the rulemaking provisions of chapter 17 A. If an "agency statement" 
is determined to be a rule and it was not adopted in the normal process, 
it is void. Consequently, eligibility criteria employed by an agency in 
reviewing and approving grant applications are void and unenforceable 
if not adopted pursuant to chapter 17 A. 

CONCLUSION 

The Iowa Rural Community Development Committee is an "agency" 
within the meaning of the Iowa Administrative Procedures Act. The 
"reassignment" of an administrative agem·y from one larger unit of 
state government to another does not effect the validity of the agency's 
administrative rules as long as the agency's underlying authority to 
administer the program in question remains unchanged as evidenced by 
its enabling statute. The eligibility criteria employed by the Iowa Rural 
Community Development Committee in allocating grant monies and in 
reviewing and passing upon competing grant applications are "rules" 
within the meaning of chapter 17 A. Such criteria are void and unen
forceable if not adopted pursuant to rulemaking procedures. 

"For e;xample, ~rior to the adoption of Acts 1974, 65th G.A., chapter 
1~90, It was believed that agency evasion of rulemaking procedures was 
Widespread and was attempted on the grounds that the action involved 
was a "manual", "memo", "guideline", or "policy" rather than a 
"rule". See Bonfield, p. 827. 
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June 17, 191-10 

MENTAL HEALTH: MOTOR VEHICLES: Entitlement to a Driver's 
License. Sections 228.7, 229.9, 229.30, 321.177(5), The Code 1975; 
§§218.95, 229.2, 229.13, 229.27(1)(3), 229.39(1)(2), 321.177(5)(7), The 
Code 1979. Persons who were involuntarily committed to a mental 
health facility and discharged therefrom prior to the enactment of 
present chapter 29 may be denied a license under §321.177 ( 5), unless 
discharged from the facility in good mental health, or may be denied 
a license where good cause exists for such denial under §321.177(7). 
Persons voluntarily admitted to and discharged from a mental health 
facility prior to present chapter 229 are entitled to a driver's license 
unless, under §321.177 ( 7), the Department of Transportation obtains 
substantial evidence that their ability to operate a motor vehicle is 
impaired. Persons admitted to a mental health facility, either volun
tarily or involuntarily, prior to the enactment of present chapter 229, 
but who have been or will be discharged subsequent to its enactment, 
may not be denied a license on the basis of mental incompetency, unless 
specifically adjudged to be incompetent, or unless good cause for the 
denial is established by substantial evidence. (Mann to Reagen, Com
missioner, Department of Social Services, 6-17-80) #80-6-6(L) 

June I i!, 19!-10 

TAXATION: Property Acquisitions by the Iowa Department of Trans
portation. 1979 Session, 68th G.A., ch. 68, §6 (Senate File 159): §449.1, 
The Code 1979. The Department of Transportation is subject to the 
provisions of §6 of Senate File 159, when property is acquired for use 
as a public highway after July first of each year and the property 
so acquired was taxable property on the tax rolls on July first. In the 
event that the Department acquires only a portion of a real estate 
tract assessed as one item, the Department and the seller may agree 
how the tax shall be payable between themselves or, if no agreement 
was made, application can be made to the board of supervisors for 
apportionment of the tax obligation. Real estate taxes are not a per
sonal obligation of the property owner. (Price to Kassel, Director, 
Dept. of Transportation, 6-18-80) #80-(i-7 (L) 

June 18, 1980 

PUBLIC RECORDS; SCHOOLS: §§68A.1, 68A.7, 68A.8, 68A.9, The Code 
1979; 20 U.S.C. 1232g. Names and addresses of students contained in 
public records in the custody of public schools are not confidential, for 
purposes of §568A.7, and therefore, are open to public inspection. 20 
U.S.C. 1232g, as incorporated by §68A.9, however, requires that the 
school provide parents of students or adult students with an oppor
tunity to inform the school that they do not want this information to 
be released without their prior consent. (Norby to Benton, Superin
tendent, Department of Public Instruction, 6-18-80) #80-6-8 (L) 

June 1H, 19HO 

MOTOR VEHICLES - Vehicle registration and drivers licensing -
Nonresident Exemptions. §§47.4 ( 4), 321.53, 321.54, 321.55, 321.174, 
321.176. While considerable weight should be accorded a declaration 
of residency in Iowa for voting purposes, it does not automatically 
deny an individual nonresident status regarding vehicle registration 
and drivers licensing exemptions. (Dundis to Kelly, Jefferson County 
Attorney, 6-18-80) #80-6-9 (L) 

June 18, 1980 

CONSTITUTIONAL LAW; Private Use of City Property; IOWA 
CONST. art. III, §31, §721.2(5), The Code 1979, §903.1(2), The Code 
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1979, §740.20, The Code 1977. Absent the vote of two-thirds of the 
members of each branch of the General Assembly, a city may not, 
consistent with the Iowa Constitution, authorize the use of city proper
ty by city employees for their private use. (McNulty to Rush, State 
Senator, 6-18-80) #80-6-10 

The Honorable Bob Rush, State Senat01·: You have requested the 
opinion of this office regarding the meaning of Iowa Code section 
721.2 ( 5). This section provides that any public officer or employee, or 
any person acting under color of such office or employment who know
ingly " [ u] ses or permits any other person to use the property owned by 
the state or any subdivision or agency of the state for any private pur
pose and for personal gain, to the detriment of the state or any subdivi
sion thereof" is guilty of a serious misdemeanor.' 

You ask whether a city, consistent with section 721.2(5), may author
ize the use of city-owned equipment by city employees for their own 
purposes as a fringe benefit of their employment. You note that the 
prior criminal statute on private use of public property, section 740.20, 
The Code 1977,' had been interpreted by this office to prohibit such 
authorization. See 1978 Op. Att'y Gen. 191. 

In contrast to section 740.20 of the 1977 Code, present Code section 
721.2 ( 5) requires proof of personal gain and detriment to the govern
mental body in addition to the existence of a private purpose to estab
lish a criminal violation. Regardless of the effect section 721.2 (5) has 
on the continued validity of our prior opinion concerning section 740.20 
of the 1977 Code, we have concluded that the Iowa Constitution generally 
prohibits a l'ity fl'Om authorizing the use of city-owned property by city 
employees for their own purposes. Article Ill, section 31 of the Iowa 
Constitution provides: 

No extra compensation shall be made to any officer, public agent, or 
contractor, after the service shall have been rendered, or the contract 
entered into; nor, shall any money be paid on any claim, the subject 
matter of which shall not have been provided for by pre-existing laws, 
and no public rnoney oT pToperty shall be approp1·iated for local, or 
private purposes, unless such appropriation, compensation, or claim, be 
allowed by two-thirds of the members elected to each branch of the 
General Assembly. [Emphasis added]. 

This constitutional provision is applicable to cities. Love v. City of 
Des Moines. 210 Iowa 90, 101, 230 N.W. 373, 378 (1930). The constitution 
makes no attempt to define private purpose nor has the Supreme Court 
of Iowa articulated a concrete definition. What is clear, however, is that 
the use to which the property is put determines, in large part, its private 

' A serious misdemeanor is punishable by imprisonment not to exceed 
one year, or a fine not to exceed one thousand dollars or both §903 1 
(2), The Code 197!J. ' · · · 

'71,0.20 P1·ivate liSe of public property. No public officer, deputy or e. 
ployee of the state or any governmental subdivision, having charge o. 
custody of any automobile, machinery, equipment, or other property, 
owned by the state or a governmental subdivision of this state, shall use 
or .operate the same, or permit the same to be used or operated for any 
pnvate purpose. 



722 

or public nature. See 81A C.J.S. Stutes §206 (1977). Sec also 63 AM. 
JUR. 2d Public Funds §69 ( 1972). Otherwise stated, an appropriation 
of public money or property, to be valid, must be utilized by the govern
ing body in the exercise of its governmental functions. 81A C.J.S. States 
§206 (1977). It cannot be gainsaid that the use of city-owned equipment 
by city employees for their own use is private in nature. No govern
mental functions are involved. It is irrelevant that a resolution authorizes 
such use as a fringe benefit. The private nature of the use remains the 
same. Moreover, the benefits that would flow to the public from such 
use of city equipment, e.g., city employee morale, seem indirect and 
remote. Therefore, absent the vote of two-thirds of the members of each 
branch of the General Assembly, it is unconstitutional for a city to 
authorize its employees to use city equipment for their own purposes. 

Such authorization and use is impermissible whether or not particular 
facts give rise to criminal liability under section 721.2 ( 6), The Code 
1979. The fact that a city council feels that certain private use of city 
property is not detrimental to the city is not binding on a trier of fact at 
a criminal trial." See State v. Striggles, 202 Iowa 1318, 1320, 210 N.W. 
137, 138 (1926). Cf. John R. G1·ubb, Inc. v. Iowa Housing Finance, 256 
N.W.2d 89, 9:1 (1977) (legislative declaration of public purpose is not 
final, binding, or conclusive on the courts). 

June 19, 191!0 

SCHOOLS: Employment of legal counsel. §279.37, The Code 1979; 1980 
Session, 68th G.A., S. F. 426. A school board has discretionary power 
to employ legal counsel to represent a superintendent or principal be
fore the Professional Teaching Practices Commission. (Norby to Robin
son, State Senator, 6-19-80) #80-6-11 (L) 

June 19, 1980 

AGRICULTURE: Property Law: Criminal Law. Recordation of Contract 
Sales of Agricultural Real Property; Criminal Prosecution for Failure 
to Record Conveyances and Leases of Agricultural Property. §658.44, 
The Code 1979. A contract sale of agricultural real property is a con
veyance within the meaning of §558.44, The Code 1979. The action to 
enforce the provisions of §558.44, The Code 1979, is a criminal prose
cution. (Willits to Frisk, Harrison County Attorney, 6-19-80) #80-
6-12 (L) 

June 19, 1980 

COUNTIES AND COUNTY OFFICERS: County attorney's duties. 
§§29A.34, 336.2( 1) ( 11 ), The Code 1979. County attorney is afforded 
some discretion in the decision whether to bring action to recover 
military property or its value, when asked to do so by Iowa Army 
National Guard company commandl•r. Costs of bringing action are 
treated in same manner as costs in other civil actions brought by 
county attorney. (Hyde to Hiepe, Henry County Attorney, 6-19-80) 
#80-6-13 (L) 

" A report from the Citizen's Aide/Ombudsman's Office has been pro
vided to us regarding the private use of city property by a city em
ployee in Center Point. We express no opinion on the application of 
section 721.2 ( 5) to that situation. 
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June 24, 1980 

COUNTIES: OPEN MEETINGS: POOR FUND: MENTAL HEALTH 
INSTITUTIONAL FUND. Chapter 28A, §28A.5, Chapter 217, §217.30, 
Chapter 252, Chapter 222, The Code 1979. The county board of super
visors may meet in closed session to evaluate claims against the 
county poor fund and some placements of mentally retarded persons 
paid from the mental health institutional fund. The auditor's record 
of rlaims and the amount of assistancl' paid arc public information. 
Thl• namE's of pcr!wns n·<·eivin~ assistanc·p from thl' poor fund may not 
lw publislwd in the Iwwspa1wr, hut tlw names of claimants on the 
nwntal hPalth institutional fund an· to hP puhlishPd as n•gular claims. 
(Mor~an to Caspl•r, Madison County Attorney, li-::!4-HO) #HO-Ii-14 

John E. ('tl8JH'r, llladison ('o1111f!l AffonH'JJ: You requeste<l an Attorney 
lieneral's opinion regarding the legality of closed meetings of a county 
hoard of supervisors (''supervisors") to discuss claims upon the poor 
fund and mental health institutional fund. Specifically, you ask the 
following questions: 

I. May the evaluation and deliheration by the county board of super
visors on daims made upon tht• Poor Fund under Iowa Code Chapter 
:!52 and the Mental Health Institutional claims under Chapter 222, he 
taken durin~ a dosed session pursuant to Iowa Code Chapter 28A.5? 

·> May th<' c·ounty hoard of supt•rvisors' resolution acting on each claim 
not disdosl' tilL' name of the daimant'! 

After a revil•w of the applicable statutes, cases, and previous OJlinions 
of the attonwy general. we have c·o•wluded that personal, social, and 
llll•dieal information reganling daimants may not he disclosed by the 
supe1·visors in evaluating claims upon the poor fund but may be disclosed 
in evaluating elaims of mentally retarded persons making claims on the 
mental health institutional fund. The names of claimants, the amount 
of each claim and other information regarding payment and collection 
of funds owed to the county or state are public information. 

A county board of supervisors may hold a closed session upon vote of 
the appropriate majority of persons present if a closed session is neces
sary "to review or discuss records which are required or authorized 
by state or federal law to be kept confidential. .. ". Section 28A.5 (1) (a), 
The Code 1979. 

The confidentiality of information conceming assistance provided from 
the poor fund is delineated by ~217.30(G), The Code 1979. In general, 
the county is required to keep c·onfidcntial both the names and addresses 
of individuals receiving services or assistance and the types of services 
or amounts of assistance provided. Section 217.30 ( 1) (a), The Code 1979. 
Information may be disclosell for purposes of administration of pro
grams of services or assistance to agencies who maintain the same 
standards of confidentiality, §217.30 (2), The Code 1979, and information 
shall be disclosed to public officials for use in connection with their 
official duties relating to auditing and other purposes. Section 217.30 
(4) (b), The Code 1979. 

Section 217.30(6), The Code 1979, states that the "reports required 
to be prepared by thz Department" with respect to Chapter 252 shall be 
prepared by the person or officer who is the overseer of the poor. 
Apparently the reports referred to in §217.30 ( 6), The Code 1979, are 
those which the Iowa Department of Social Services is required to pre
pare in §217.30 ( 4a). These reports include the name and address of all 
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J'ecipients of a~sistance together with the amount paid to each recipient 
during the preceding calendar quarter. The reports are public records 
but are to be viewed only by those who sign a statement that the in
formation will not be used for commercial or political purposes. The use 
or disclosure of information protected by this chapter in an unauthorized 
manner constitutes a serious misdemeanor. Section 217.30(4d) and (7), 
The Code 1979. The intent of the statute is to keep confidential all in
formation regarding recipients of assistance other than name, address 
and amount of assistance paid during the preceding quarter. Only a 
minimal amount of information regarding assistance paid is public in
formation. The statute expressly protects much of the information which 
the supervisors would need to evaluate claims. It would appear that the 
supervisors are authorized to meet in a closed session to discuss merits 
of claims and that they would be well advised not to discuss publicly the 
details of individual requests for assistance. Section 217.30, The Code, 
1979. 

Some matters pertaining to the commitment and subsequent placements 
of mentally retarded persons who are adjudicated to be mentally retarded 
or committed to a state hospital school pursuant to.Chapter 222 of The 
Code fall within the auspices of the Iowa Department of Social Services 
and are protected from public disclosure by §217.30 of The Code. Section 
222.31 and §222.59. (See also §218.22 regarding records of patients within 
state institutions.) In evaluating the merits of the placement of any 
person who is receiving services or assistance from the Iowa Department 
of Social Services the supervisors may use the general confidentiality 
provisions of §217.30 (1), The Cod·e 1979, to confine their discussions 
to a closed session, provided that the information discussed is confidential 
to the Department and required to he conveyed to the supervisors to 
carry out a Department function. Section 217.30(2), The Code 1979. We 
have identified no statute which would protect from public discussion 
the medical, social or personal information of mentally retarded persons 
absent the communication of Department information to the supervisors 
for purposes of Department program administration. Many of the dis
cussions of claims for placement and other expenses of mentally retarded 
persons will be raised to the supervisors by Department employees. Any 
other communications regarding mentally r·etarded persons are public 
and must be discussed in open session. 

Claims on the county mental health institutional fund for the benefit 
of mentally retarded persons are not protected as "confidential" by any 
language in the statute. Previous opinions of the Attorney General have 
examined questions of the confidentiality of the county auditor's records 
of other expenditures from the mental health institutional funds, 1978 
Op. Att'y. Gen. 425; 197<i Op. Att'y Gen. 503, and the public nature of 
claims signed by the supervisors, 1!)()8 Op. Att'y Gen. 742. The Iowa 
Supreme Cou1·t has recently stated that the ('ounty auditor's 1·ecords of 
payments made from the mental health institutional fund for mentally 
ill persons are puhlit- re('onls. lloll'ard 1'. nl's .Uoiul's /legisfl'r and 
Triblllll', 283 N.W. 2d 2Hll (Iowa 197!1), t'•'l'l. lit' II., U.S. , 100 S.Ct. 
1081, L.Ed.2d (l!JRO). 

The auditor's records were required to be kept by statute, see ~230.26. 
The Code l966, and would have been d·eemed public records even before 
chapter 68A was enacterL Linrle1· v. Eckard, 261 Iowa at 220, 152 N.W. 
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::!d at 836. They are well within the definition of public records in Chap
ter 68A. See Osmundson, 248 N.W. 2d at 501. 

283 N.W. 2d at 300. 

The county supervisors and auditor are required to maintain a claim 
register and wanant book, neithN of which is required to be kept 
confidential. Claims upon the eounty are required to show the general 
nature of the claim and the name of the daimant. Pursuant to §349.18, 
The Code 1!J7!l, the county ~upervi~or~ are to publish the name of each 
individual to whom an allowanec is made and for what the bill is filed, 
"except that naml's of person~ rceciving- relief from the county poor 
fund ~hall not he published." We haH• loented no similar provision of 
privat·y for t•luimants of llw nlt•ntal ill·alth in~titutional fund. 

To sumnlarizt•, it is our n·ading- of appli1·ahlt• Iowa law that the eounty 
hoard of supPrvisors is pt•nnith•d to Ill\'\'! in elo~cll session to discus~ 
tlw 11amP of and pt•rsonal. sot·ial and lllt'dieal information reg-arding 
l'laimant~ upon the poor fund whih• lht•y may not meet in clo~ed session 
to discuss mentally retarded l'iaimants of the mental health institutional 
fund unless programs of the Iowa Department of Social Services require 
that the diseussions be eonfidential. The name and amount claimed for 
expenses paid from both fund~ are public information to the extent that 
claimants of the poor fund are to he listed quarterly in a record available 
for limited public inspection. Seetion ~17.30 ( 4) d, The Code 1979. The 
names of poor fund claimants are not to be published with the regular 
county claims in the offieial newspaper. Section :14!1.18, ThP Code 1979. 
In addition, l'iaims paid hy lhl• l·ounty auditor for the mental health 
institutional fund arc pu hi ie n•eonls. II u 11'0 1·d, ,,If }u·o. The mtmcs of the 
l'laimant and g-eneral naturl' of tlw daim are to he published. 

The question~ you a~k raist• eonflil'ling- puhlie policie~. While the 
general puhlit· has an interest in requiring loeal officials to he account
able for the expenditure of publie rcvenm•s and in assuring- that needy 
and mentally retnrded p·ersons are provilled suitable resourees and sup
port, the individuals who nl·ed assistanee have an interest in keeping 
private per~onal information rcg·arding soeial activities, mental eapacity 
and medieal evaluation. As a praetical matter, we would sug-gest an 
alternative method to deliberation and evaluation by the supervisors of 
each claim for assistance from the poor fund. Where permissible, the 
supervisors could adopt rules Pstablishing an objective standard for 
receiving assistance with primary responsibility for administration of 
the general reli-ef program vested in the general relief director. See 
Chapter 252, The Code 1979, as ame11ded 1979 Session, 68th G.A., Ch. 57. 
The supervisors would then be responsible for deliberation of only those 
claims for which the applicant was dissatisfied with the general relief 
director's decision, thereby limiting questions of cofidentiality to a few 
cases. Section 252.37, The Code 197!), rt8 ttlll<'lided 197!! Session, 68th 
G.A., Ch. 57, ~4 and ~!l. Sueh an approaeh would permit public evalua
tion of the standards for reecipt of g··eneral relief or emergency assist
ance without sal'l'ifit·ing- tht• applicant'~ o1· reeipient's need for privacy. 
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Jurw ~1. 1!11\0 

I'CHLIC BONDS: SCHOOLS; BO!'IIDS. l!JHO Session, GHth G.A., S. F. 
500; *2!JG.1, The Code 1979. The incr·east'd interest rates payable on 
school bonds may not be paid on bonds authorized by an election held 
prior to the effective date of S. F. 500. The prior limitation contained 
in ~296.1, The Code 1979, applies to bonds authorized by elections held 
prior to the effective date of S. F. 500, which was April 12, 1980. 
(Norby to Tieden, State Senator, !1-24-HO) #HO-G-15 (L) 

June 21, 1980 

PUBLIC EMPLOYEE: Grievances: U.S. Const. amend. I, Sections 20.10 
(2)(e), 20.10(2)(f), 20.14, 20.15, 20.16, 20.17, 20.17(1), The Code 1979. 
A public employee may seek to adjust an individual complaint with a 
public employer. A public employer is under no duty to meet with an 
individual employee. A public employer may not prohibit public em
ployees from speaking at public meetings. (Powers to Hansen, State 
Senator, 6-24-80) #80-6-16 (L) 

June 24, 1980 

ELECTIONS; SCHOOLS: Campaign Finance Disclosure Commission. Ch. 
56, §§56.2(6), 274.1, 296.3, 298.32, The Code 1979. A school district 
is not subject to the campaign finance disclosure requirements of ch. 
56, The Code 1979, since it has no authority to engage in activity that 
would bring it within the definition of a political committee, i.e., accept 
contributions, make expenditures or incur indebtedness exceeding $100 
in any one calendar year to support or oppose a candidate for public 
office or ballot issue. (Hyde to Eisenhauer, Executive Director, Cam
paign Finance Disclosure Commission, 6-24-80) #80-6-17 (L) 

J um• 2!i, I !JHO 

COlJNTIES AND COUNTY OFFICEilS: Eligibility of a private non
profit corporation to receive federal revenue sharing funds from a 
county. 31 U.S.C. ~*1221-1245 (197()) (Supp. 1980), 31 C.F.R. §§51.0-
51.225 ( 1977), Iowa Const., art. III, ~39A. A private nonprofit corpora
tion is eligible to receive federal revenue sharing funds from a county, 
as well as from another unit of local government or the state. The 
transfer of such funds must, however, be permitted by both state and 
local law and is subject to continuing compliance by the recipient 
corporation with certain federal revenue sharing regulations. (Stork 
to Arends, Humboldt County Assistant Attorney, 6-25-80) #80-6-lS(L) 

June 25, 1980 

FIREWORKS: §727.2 of 1979 Code of Iowa. The devices known as Cham
pagne Party Poppers, Ozark Smoke Bombs and Pop-Its are categorized 
as fireworks prohibited under §727.2 of the 1979 Code of Iowa. (Ormis
ton to Poppen, Wright County Attorney, 6-25-80) #80-6-19(L) 

June 25, 1980 

CRIMINAL LAW: BRIBERY; PUBLIC OFFICIALS; GIFTS A'ND 
GRATUITIES. 1980 Session, 68th G.A., House File 687, §§6-8; §§688.5, 
68B.8, The Code 1979. A determination of whether two or more gifts 
constitute "one occurrence" is to be made by reference to the totality 
of the circumstances surrounding the gifts in question. If the gifts 
involved are related to one another, they are likely part of the same 
occurrence. If the gifts in question are of a similar nature or are 
related to one another, if the gifts were made in the same or a similar 
setting, if the relationship between the donor and the donee has its 
roots in the public employment status of the donee rather than in the 
personal relations between the parties, and if there was a relatively 
brief period of time separ!lting the gifts in question, such gifts would 
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likely be found to constitute one occurrence. (Miller and Fortney to 
Pope; State Representative, 6-25-80) #80-6-20 

The Honomble Lawrence Pope, State Representative: You have re
quested an opinion of the Attorney General regarding the meaning of 
the term "in any one occurrenre" as it appears in 1980 Session, 68th 
G.A., House File 687, relating to limitations on gifts to public officials 
ami employees. It is our opinion that a determination of whether two or 
more gifts constitute "one occunencc" is to be made by reference to the 
totality of the circumstances sunounding the gifts in question. If the 
gifts involved are related to one another, they are likely part of the 
same occurrence. If the gifts in question are of a similar nature or are 
related to one another, if the gifts were made in the same or a similar 
setting, if the relationship between the donor and the donee has its roots 
in the public employment status of the donee rather than in the personal 
relations between the parties, and if there was a relatively brief period 
of time separating the gifts in question, it is our opinion that such gifts 
would likely be found to constitute one occurrence. 

House File 687, §8, amended §688.5, The Code 1979, by striking the 
section and inserting in lieu thereof the following: 

An official, employee, local official, local employee, member of the 
general assembly, candidate, or legislative employee shall not, directly 
or indirectly, solicit, accept, or receive any gift having a value of fifty 
dollars or more iu <!II 11 IIIII' oc<·lu·,·,•nce. A person shall not, directly o1· 
indirectly, offer to make any such gift to an official, employee, local 
official, local employee, member of the general assembly, candidate or 
legislative employee which has a value in excesR of fifty dollars in a wy 
IIIII' OCC/t/'I'I'IICI'. fEmphasis supplied) 

While prohibiting gifts in ext·ess of fifty dollars in any one occurrence, 
the hill failed to provide a definition of what constituted an "o<·eunent•e". 
This omission is partieularly striking givt•n the faet that the bill pro
vided a lengthy definition of lilt• lt•rn1 "gift", as well as defining "t·andi
dutt•", "loeal official", "lo,•ul <'illploy<•t•", "public diselosure', und "immedi
ult• family llll'llllll'rs' . .-.;,.,. lloust• Fill- tiH7, ~li. 

In addition to amending the prohibitions in §68B.5, House l<'ile 687 
included an innovative reporting system. Section 7 of the bill mandated 
that reporting rules be adopted by the house of representatives, the 
senate, the governor, and the Supreme Court. 1 A political subdivision's 
governing body may develop such rules as well. These provisions of House 
File 687 are uniform to the extent that they require such reporting rules 
to be applicable to any gift "which exceeds fifteen dollars in value in any 
one occurrence." See House File 687, §7 ( 1)- ( 4). [Emphasis supplied] 
As with the general prohibition on gifts in excess of fifty dollars in 
value found in §8, the reporting provisions of §7 fail to define the term 
"in any one occurrence". 

The evolution of House File 687 through the General Assembly does 
not offer much assistance in interpreting the term "occurrence". On 

1 The rules adopted by the house and senate are applicable to members 
of the general assembly, legislative employees, and immediate family 
members. Those adopted by the governor are applicable to officials and 
employees of the executive branch and their immediate family members. 
Those adopted by the Supreme Court are applicable to officials and 
employees of the judicial branch and their immediate family members. 
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April 27, 1979, the house rejected H-4156, an amendment that would have 
prohibited the receipt of gifts "of ten dollars per occurrence and twenty
five dollars per year from any one source ... " On the same date, the 
house adopted H-4157, an amendment which prohibited the receipt of 
gifts "exceeding twenty-five dollars in value in any one instance or one 
hundred dollars in value from any one source during a calendar year". 
House action on these amendments does not greatly assist in resolving 
the meaning of "occurrence" in tha't these amendments respectively failed 
to define "occurrence" and "instance". 

On the senate side of the General Assembly, S-3629 was adopted on 
April 25, 1979. This amendment represents the first attempt to impose a 
reporting mechanism for the receipt of gifts. The amendment provided, 
in pertinent part: 
An official, employee, member of the general assembly, or legislative 
employee shall file a report with the secretary of state describing the 
nature, amount, date and donor of any gift received by that person 
which exceeds ten dollars in value. 

The House concurred in S-3629 on April 30, 1979. See H-4141. In con
trast to the final version of House File 687, §7, S-3629 required the re
porting of all gifts in excess of a set dollar amount. House File 687, §7 
requires the reporting of all gifts in excess of a set dollar amount in 
any one occurrence. 

The difference between the house and senate versions of House File 
687 remained unresolved at the close of the 1979 Session. A conference 
committee was established. This committee filed its report on February 
14, 1980. The language suggested by the committee with regard to 
reporting of gifts was adopted in its entirety by the General Assembly 
with House action on February 19 and Senate concurrence on February 
21. There were no relevant amendments offered which might clarify the 
intended meaning of "occurrence". 

Following the passage of House File 687, both the house of represen
tatives and the senate adopted rules for the reporting of gifts. House 
Resolution 110, §b provides in pertinent part: 

A person who provides a gift which exceeds fifteen dollars in value in 
any one occurrence to a member, office1' or employee of the house of 
representatives or their immediate family members shall report the gift. 

,, .. * 
A member, officer or employee and their immediate family members 
shall not receive more than one gift which is required to be reported 
from the same person in any one occurrence. [Emphasis added] 

During the debate on House Resolution 110, an amendment, H-6412, 
was offered which would have resulted in the above sentence reading as 
follows: 

A member, officer or employee and their immediate family members 
shall not receive more than one gift which is required to be reported 
from the same person in any one calendar day. [Emphasis supplied] 

The house of representatives rcjel'terl this amendment, thus providing 
some indication that, at least to the members of the house, an "occur
l'ence" differed from one day. This does not, however, resolve the ques
tion of whether an "occurrence" could in fact be a period of time greater 
than twenty-four hours. 
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Senate Resolution 114, *l!l ( 1) provides: 

Persons who have made gifts to a S·enator, senate employee, or an 
immediate family member of a senator or senate employee shall file a 
report with the secretary of the senate which includes: 

(1) a list of senators, senate employees, or their immediate family mem
bers for whom a gift which has a value in excess of fifteen dollars 
was made on any one occwTence, the date of the occurrence, and the 
nature and amount of the gift. [Emphasis supplied] 

Senate Resolution 114, §20 provides in pertinent part: 

Senators and employees of the senate shall file a report with the secre
tary of the senate of the acceptance of a gift made to them or their 
immediate family members which exc·e·eds fifteen dollars in value on any 
one occurrence. The report shall list the nature, amount, date and donor 
of the gift. [Emphasis supplied] 

Neither the house rules nor the s·enate rules provide any definition 
of the term "occurrence" as it relates to the reporting of gifts as man
dated by House File 687, §7. We would encourage those charged with 
developing such rules to give attention to the need to clarify this question 
in the future. 

When the terms of a statute are unelear or ambiguous, it is necessary 
to interpret the statute aecording to the principles of statutory eonstruc
tion. Hart111au 1'. M•·ryl'ti An·a F/ ('ouuilllllit!l ('o/II'!JI', <!70 N.W.2d 822 
(Iowa l!l7H). In the ahsene·e of a statutory definition of the term 
"oecurrence" we are compelled to ascertain what was intended by the 
General Assembly when it employed th(' tt'rm. In doing so, we look to the 
purpose of the hill and what policies the legislature was attempting to 
promote in adopting House File GH7. We are guided in this endeavor 
hy established precepts of statutory construetion. The goal in interpret
ing a statute is to ascertain legislative intent and to give effed to such 
intent. Doe 1'. Ray, 251 N .W.2d 4% (Iowa 1977). Legislative intent is 
determined by construing the statute in its entirety and not from any one 
particular provision. City of Des Moines u. Elliott, 2(i7 N.W.2d 44 (Iowa 
1978). Words not defined by statute are generally given their ordinary 
meaning unless possessed of a peculiar and appropriate legal meaning. 
Pottawattamie County l'. Iowa Department of Ewuiromnenta/ Quality, 
Air Quality Commission, 272 N.W.2d 448 (1978). 

It is clear that in enacting House File 687, §§6-8, it was the intent 
of the General Assembly to establish the scope of those gifts which 
public officials may properly acc·ept. To knowingly and intentionally 
accept a gift which goes beyond the parameters established by the 
statute constitutes a serious misdemeanor. See §68B.8, The Code 1979. 
Any interpretation given to the term "occurrence" must, by necessity, be 
of a nature which does not emasculate the prohibition and render the 
purpose of the bill incapable of attainment. Iowa State Ed. Ass'n -Iowa 
Higher Ed. Association u. l'llblic E111ployment Relations J:d., 269 N.W.2d 
446 (1978); Wilson v. Iowa City, 165 N.W.2d 813 (1969). If each item 
given by a donor to the same recipient is considered a separate and 
unique occurr·ence With no inquiry being made as to the relationship, if 
any, between the separate items, an interpretation would have been 
placed on the term "occurrence" which would have the effect of facilitat
ing avoidance of the law's prohibitions. For example, if we were to 
hypothesize a situation in which the "gift" in question consisted of the 
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use of a lakeside cnhin for threr dl\y:; und the t•nhin genrrally rented for 
fifty dollars per day one could t•nm<true the situation as one occurrence 
involving a gift of one hundred fifty dollars or three occurrences, each 
involving a fifty dollar gift. Under the first construction, a violation 
of the gift law would have occurred; under the second construction there 
would be no violation. It is unreasonable to assume that the legislature 
intended a construction which allows what appears to be a single trans
action to be broken down into its component parts so as to avoid the 
intended effects of the gift law. It is more reasonable to assume that the 
legislature intended to have a transaction evaluated by reference to the 
totality of the circumstances surrounding the gift. If the gifts involved 
are related to one another, they are likely part of the same occurrence. 
In making a determination as to the relatedness of more than one gift, 
it is our opinion that one would look to such factors as the nature and 
similarity of the gifts, the setting in which the gifts are given, the 
nature of the relationship between .the donor and the donee, and the time 
lapse between the gifts in question. If the gifts in question are of a 
similar nature or are related to one another( if the gifts were made in 
the same or a similar setting, if the relationship between the donor and 
the donee has its roots in the public employment status of the donee 
rather than in the personal relations between the parties, and if there 
was a relatively brief period of time separating the gifts in question, 
it is our opinion that such gifts would likely be found to constitute one 
occurrence. 

It should be noted that it is impossible, in the context of an opmwn, 
to conclusively state whether two particular gifts are part of one occur
rence. Such a determination requires resolution of factual questions 
which are neither easily, nor appropriately, addressed in an opinion of 
the Attorney General. We can, however, point out those factors which 
we believe a court would consider in reaching a determination. The 
factors enumerated above are not intended to be exhaustive. They are 
intended as suggestive of the nature of the inquiry we believe would be 
appropriate. Each situation must, of necessity, be evaluated in context 
and on its own merits. In making this evaluation, a public official who 
is the recipient of more than one gift which are claimed to be separate 
occurrences should be able to point to facts which support the contention 
that the gifts are discrete. 

We are not unmindful of the fact that some may say House File 687, 
§§6-8, are void for vagueness. Arguably, public officials face the poten
tion of criminal prosecution for violating a statute whose terms are 
subject to conflicting interpretations. However, if the gifts which are 
alleged to violate the statute's proscriptions are of a nature such that 
they clearly are part of one occurrence, we do not believe that the official 
would be found to have standing to raise the void for vagueness argu
ment. As applied to that official, in that context, the statute would not 
be void. Admittedly, there could he situations in which a serious question 
would arise as to whether there was in fact only one occurrence. In such 
a situation, the public official would perhaps have a colorable argument 
that the statute is void for vagueness as applied to him or her. Recogniz-

' For example, dinner followed by a movie would probably constitute one 
occurrence made up of both the dinner and the movie. 
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ing this potentially "grey area", we would still advise caution on the 
part of public officials when presented with a gift. It is our opinion that 
it would be advisable for an official to err on the side of caution. 

As discussed above, we believe that this broader interpretation of the 
term "in any one occurrence" serves to aid in the attainment of the 
polit·y ohjt•l'tiVt•s l'ontnint•d in llous-t• FiiP (iH7. In addition, the lt•J,:'i!dutiv<' 
hi~tory of' Uw hill h'nd~ support for this interpretation. For exnmplc, 
St•natc amendment R-:Hi:!!l, whidt was udopl<~d by both house~ of the 
legislature, required the reporting of all gifts in excess of ten dollars 
in value. Had S-8629 employed language similar to the final version of 
House File 687, §7, it would have required the reporting of all gifts 
in excess of ten dollars in valu·e in any one occunence. The second 
version is more expansive. Under S-862!! a donee could receive two 
separate gifts, each having a value of eight dollars, and be required to 
report neither gift, even though both gifts were part of the same occur
rence. House File 687 requires a combining of values to determine the 
need for reporting. Following the submission of the conference commit
tee report in February, 1980, both houses elected to adopt the "in any 
one occurrence" language. In doing so, they abandoned the language 
adopted earlier in S-8629. 

Finally, the construction courts have generally placed on the term 
"occunence" has been of the nature we have suggested. Cases constru
ing the term hav·e usually arisen in the context of liability insurance 
litigation and have revolved around the question of whether a series of 
events constituted one or more than one occurrence. For -example, in 
Olsen v. Moore, 202 N.W.2d 286, 56 Wis.2d 840 (1972), the court held 
that where the insured's vehicle struck two vehicles almost simultaneous
ly, and there was virtually no time or space interval between the two 
impacts, and the insured never regained his control over the vehicle prior 
to its striking the second automobile. there was but one accident or 
"occunence" for purposes of a policy which provided statetl limits of 
liability for "eal'h occunence". Similarly, in nt•odafll P. 1/tll'l/on/ //Ill, Co., 
:!68 A.2d :wt, 14:! N . .J. Super. :l!lfi (IH7fi), thl' t"ourt held thut fm· 
)Htrposes of l'Onslruing the phrase "Ol'l'UITcnCl' during lhl• polit'y period" 
to determine insurer's liuhility unth'r contract of insuram·e whil'h limits 
liability to "ot'l'UI'I'enees" whi!'h arise during tht• polil'y period, an "oct·u•·
rence" need not he a sudden event hut may he a prol'ess, so long as the 
incident o1· event is not designed or expected. Thus, courts have placed 
a construction on the word "occurrence" which contemplates a considera
tion of the time and space relationship between a number of acts; a 
consideration of the process which might be comprised of a number of 
acts. 

In conclusion, it is our opinion that a determination of whether two 
or more gifts constitute "one occurrence" is to be made by reference to 
the totality of the circumstances surrounding the gifts in question. If the 
gifts involved are related to one another, they are likely part of the same 
occurrence. If the gifts in question are of a similar nature or are related 
to one another, if the gifts were made in the same or a similar setting, 
if the relationship between the donor and the donee has its roots in the 
public employment status of the donee rather than in the personal rela
tions between the parties, and if there was a relatively brief period of 
time separating the gifts in question, it is our opinion that such gifts 
would likely be found to constitute one l){'CUl'l'ence. 
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June 27, 1980 

COUNTIES AND COl'NTY OFFICERS: Incompatibility and Conflict of 
Interest. §§230A.3, 230A.12, 230A.13, 230A.16, 230A.17, 230A.18, 331.1, 
332.3, 504A.14, 504A.17, The Code 1979; S. F. 2015, 68th G.A., 1980 
Session. A member of the board of directors of a nonprofit corporation 
organized under Chapter 504A to administer a community health center 
is not a public officer and therefore is not barred by the doctrine of 
incompatibility of offices from concurrently occupying a position on 
the county board of supervisors. Such concurrent service is not directly 
violative of §230A.16. An individual who concurrently occupies the 
positions of county supervisor and director of a nonprofit corporation 
administering a community mental health center is, however, subject 
to a conflict of interest objection. (Stork to Neary, Palo Alto County 
Attorney, 6-27-80) #80-6-21 ILl 

June 30, 1980 

COUNTIES AND COUNTY OFFICERS: Conflict of interest. §358A.8, 
The Code 1979. The members of a county zoning commission are 
appointed by the county board of supervisors to make independent 
recommendations to the board concerning property boundaries, and 
regulations or restrictions related thereto. A member of the zoning 
commission who votes on a recommendation in which he or she has a 
conflict of interest voids his or her individual vote as well as the recom
mendation voted upon. (Stork to Brown, State Senator, 6-30-80) #80-
6-22 

Honorable Joe Brown, State Senator: We are in receipt of your letter 
requesting an opinion on the following matter: 

Is the zoning board an arm or an extension of the board of supervisors, 
thereby subjecting the board of supervisors and/or the appointee (s) to 
the zoning board to conflict of interest objection~. when the appointee(s) 
may potentially profit or benefit from his/her recommendations to the 
board of supervisors? 

Your letter raises two separate questions: First, the legal status of a 
county zoning authority in relation to a county board of supervisors; 
second, whether a conflict of interest situation exists if an appointee 
to the zoning authority personally profits or benefits from recommenda
tions made to the board of supervisors. 

Chapter 358A, The Code 1979, establishes and governs the county 
zoning commission. Section 358A.8 sets forth the method of appointment 
to and powers of the county zoning commission: 

In order to avail itself of the powers conferred by this chapter, the board 
of supervisors shall appoint a commission, a majority of whose members 
shall reside within the county but outside the corporate limits of any 
city, to be known as the county zoning commission, to recommend the 
boundaries of the various original districts, and appropriate regulations 
and restrictions to be enforced therein. Such commission shall, with due 
diligence, prepare a preliminary report and hold public hearings thereon 
before submitting its final report; and the board of supervisors shall not 
hold its public hearings or take action until it has received the final 
t·eport of such commission. After the adoption. of such regulations. 
restrictions, and boundaries of districts, the zoning commission may, 
from time to time, recommend to the hoard of supet·visors amendments, 
supplements, changes or modifications. The zoning commission, with the 
approval of the board of supervisors, may contract with professional 
consultants, regional planning commissions, the Iowa development com
mission, or the federal government, fot· local planning assistance. 

Several aspects of §358A.8 should be noted. Fir!it, tht requirement that 
the hoard of supervisors appoint the commission i!i mandatory. The sec-
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tion does not, however, mention the number of members to he appointed 
or nny other standards fot· appointment to the commission except that a 
majority of members appointed must reside within the county but out
side the corporal€ limits of any city. Seeond, the commission has advisory 
powers only with respect to district boundaries and appropriate regu
lations or restrictions to be enforced thereon. The commission acts as a 
distinct agency apart from the board of supervisors in preparing a 
preliminary report of recommendations, holding public hearings, and 
submitting a final r·~port to the board of supervisors for adoption. The 
commission then has the authodty to recommend amendments, supple
ments, changes, or modifications to the board at any time. Finally, the 
commission may, with approval of the board of supervisors, contract with 
professional consultants, regional planning commissions, the Iowa De
velopment Commission, or the fedl•ral government, for local planning 
assistance. 

In answer to the first question presented, a county zoning commission 
may be described as an arm or exrension of the board of supervisors 
to the extent that its members are appointed by the board and its de
dsions are subject to board approval. The zoning commission is, never
theless, an independent body charged with distinct statutory responsibili
ties. Accordingly, the commission must hold its own public hearings and 
make its own recommendations to the board of supervisors. The zoning 
commission therefore performs functions wholly apart from those exer
cised by the board of supervisors. 

The second question presented relates to whether a conflict of interest 
exists where an appoinree to the zoning commission may personally profit 
or benefit from his or her recommendations to the board of supervisors. 
No statutory provision delineates what action of a member of a county 
zoning commission may constitute an illegal conflict of interest. In the 
absence of such a provision, the issue of whether an individual has an 
illegal conflict of interest depends generally upon whether he or she 
uses the position of public trust and authority to further his or her own 
personal gain. The Iowa Supreme Court has set forth the following rule 
with respect to the determination of an illegal conflict of interest: 

It is a well-established and salutory rule in equity that he who is en
trusted with the business of others cannot be allowed to make such 
business an object of pecuniary profit to himself. This rule does not 
depend upon reason technical in characrer, and is not local in its appli
cation. It is based upon principles of reason, of morality and of public 
policy. It has its foundation in the very constitution of our nature, for 
it has authoritatively been declared that man cannot serve two masters, 
and is recognized and enforced wherever a well-regulated system of 
jurisprudence prevails. 

Wilson v. Iowa City, 165 N.W.2d 813, 819 (Iowa 1969). 

Under the guidelines set forth above, the issue of whether a conflict 
of interest exists depends upon the precise facts of a particular trans
action or event. The facts presented in connection with your request for 
an opinion do not clearly indicate the existence of a conflict of interest 
under the guidelines set forth in the Wilson case. There is no indication 
that an appointee to the zoning commission has spedfically endeavored to 
secure action by the hoard of supe1·visors that would further his or her 
personal interests, either financially m· otherwise. In this n•gard, it is 
noted that final aetion hy tlw zoning- eommission on recommendations to 
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the board of ~upervisors requires tht• affirmative vote of a quorum of 
the members of the commission. Sec l!J72 Op. Atty. Gen. 359. Hence, the 
hoard of supervisors lawfully ean consider only those final recommenda
tions approved by a majority of commission members rather than the 
recomendations made by any one member of the commission. 

Another issue would be raised in this situation if facts clearly did 
indicate the existence of a conflict of interest. If, for example, a member 
of the zoning commission made a recommendation pursuant to personal 
gain that was subsequently approved by both the zoning commission and 
the board of supervisors, the legal effect of the approval would be subject 
to question. The Iowa Supreme Court considered this issue under a 
different factual situatio11 in Wilson 1•. Iowa City, 165 N.W.2d 813 (Iowa 
1969) and held that the ·:ote by a member of a city council in violation 
of a statutory conflict of interest provision was void and that the result 
reached by the council on the matter was also void even if the vote was 
not needed to obtain the result. Although the decision in Wilson was 
premised upon statutory provisions, the Court emphasized the importance 
and ~rencral upplieability of <'onfli<'t of int<•r<•st rules: 

Till'~<<' rule~<, wlwth<·r c·onlnwn law or statutm·y, nrt• bn:-wd on nwrnl pl·in
l'iples unci publi<' )wliey. They dl'lllall<i <'oiiiJIIete loyalty to the public and 
seek to avoid subjecting- a puhlie servant to the difficult, and often insolu
ble, task of deciding between public duly and private advantage. 

It is not neeessary that this advantag·e he a financial one. Neither is it 
required that there be a showing· thl• offi<·ial sou~rht or ~rained such a 
result. It is pofc11fial for conflict of interest whieh the law desires to 
avoid. [Emphasis in ori~rinal.l 

The holding' and th<• puhli<· poli<'Y set forth in Wilson suggest the 
following conclusions in a situation when• facts clearly indicate that a 
member of a zoning commission obtains (l~rsonal gain through a recom
mendation to he approved by both the zoning commission and the board 
of supervisors. The individual vote of the member making the recom
mendation is void regardless of whether the vote is needed to send the 
recommendation to the board of supervisors for approval. The approval 
of the recommendation by the zoning commission also is void. Similarly, 
subsequent approval of the recommendation by the board of supervisors 
is void. Importantly, each action is deemed void rather than merely 
voidable; hence, no action on the recommendation can have legal force or 
binding effect. 

June 30, 1980 

STATE OFFICERS ANI> DEPARTMENTS, LAW ENFORCEMENT 
ACADEMY, STATE FINANCE, ltEPAYMENT RECEIPTS: IOWA 
CONST. art. 3, §24; Sections 80B.13(3), 12.10, 8.2(5), 8.30-8.32, 8.44, 
444.21, The Code 1979. The Law Enforcement Academy Council may 
authorize the sale of additional and replacement shoulder patches to 
qualifying graduates. Funds received from the sale of shoulder patches 
must be deposited in the general fund of the State but the Academy 
can purchase additional shoulder patches with these funds provided 
that the funds are properly allotted under Code §8.31. (Cleland to 
Callaghan, Director, Iowa Law Enforcement Academy, 6-30-80) #80-
6-23 

Mr. John F. Callaghan, Director, Iowa Law Enforcement Academy: 
You have requested an opinion of the Attorney General concerning 
Chapter SOB, The Code 1979. You pose the following questions for our 
consideration : 
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l. Can the Iowa Law Enforcement Academy sell additional or replace
ment shoulder patches at cost to peace officers who have graduated 
from an Academy certifying course? 

2. If the Academy can sell shoulder patches at cost, can the Academy 
use that money for the purchase of additional shoulder patches? 

The answer to both questions is yes. The Iowa Law f<~nforcement 

At·ademy Council has authority under Chapter SOB to authorize the 
Academy to ><ell additional or replacement shoulder patches at cost to 
peace officers who have graduated from an Academy certifying course. 
Funds received from the sale of shoulder patches which were purchased 
with appropriated funds constitute "repayment receipts" and are appro
priated to the Academy under the operation of §8.32, The Code 1979. 

It is our understanding that the questions set forth above are premised 
upon the following facts. The Iowa Law Enforcement Academy has been 
issuing two shoulder patches to students graduating from a certifying 
course. These patches are paid for with money appropriated for that 
purpose by the General Assembly. Some officers graduating from certi
fying courses have requested additional patches for other uniforms, or 
as replacements for their original issue, but due to budget limitations 
these requests cannot he satisfied. 

l. Can thc Academy Sell Shouldl'r l'atches At Cost? 

The Iowa Law Enforcement Academy and the Iowa Law Enforcement 
Academy Council were established and function pursuant to Chapter SOB 
of the Code of Iowa. Each entity, the Academy and the Council, are 
provided separate and particular powers under Chapter SOB. 

An examination of Chapter SOB reveals no authority which would allow 
the Academy to issue shoulder patches. However, with regard to the 
Council, it is empowered under §80B.13 (3), The Code 1979, to "[a]uthor
ize the issuance of certificates of graduation or diplomas by approved 
law enforcement training schools to law enforcement officers who have 
satisfactorily completed minimum courses of study." Thus, the first issue 
which must be resolved is whether a "shoulder patch" is either a "diplo
ma" or a "certificate of graduation." 

In State v. Rhine, 84 Iowa 169, 172,50 N.W. 676,677 (1891), the Iowa 
Supreme Court defined "certificate" as follows: "A certificate is . . . 
'a writing by which an officer or other person bears testimony that a 
fact has or has not taken place.' 1 Houv. Law Diet. Also, a 'written 
testimony to the truth of any fact.' Wehst. Diet." In Val<'ntinc v. Inde
pendent School District, 191 Iowa 1100, 1105, 183 N.W. 434, 437 (1921), 
the Iowa Supreme Court defined "diploma," and set forth the purpose of 
a diploma as follows: 

A diploma is the written or printed evidence endorsed by the proper 
authorities that the person named thereon has completed a prescribed 
course of study in the school or institution named therein. A graduate 
is one who has honorably passed through a prescribed course of study 
and received a diploma certifying to that effect. A diploma, therefore, 
is prima facie evidence of educational worth, and is the goal of the 
matriculate. 

Although a shoulder patch is not literally a "certificate" or a "diploma," 
a shoulder patch issued to an Academy graduate serves the same purpose 
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as a "certificate" or "diploma." Because shoulder patches are issued only 
to graduates from certifying courses, they serve as "evidence of educa
tional worth." Shoulder patches issued by the Academy show that their 
wearer has graduated from a certifying course just as a "certificate of 
graduation" or a "diploma" shows that the person named therein has 
graduated from a certifying course. All serve the same purpose as 
evidence of graduation. 

It is our opinion, based on the preceding analysis, that the Council has 
discretion to authorize the Academy to issue shoulder 'patches. See Elk 
Ru11 Telephone Co. 1'. General Telephone Co., 160 N.W.2d 311, 315-316 
(Iowa 1968). However, the preceding analysis is not without some com
mon sense limitations. Otherwise, there would be no limit on what the 
Council could authorize as "evidem·e of educational worth." The issuance 
of shoulder patches in this instance is accpptahle hecause shoulde1· patehes 
arc often used us symhols of achievenH'nt und have little m· no value as 
anything else. 

So fur we huvt• not dt•cidPd unything- 111on• than thut the CotnH"il can 
authm·ize the issuance of shoulder patches. Spe<·ifically, the question 
whether the Council ean authorize the .~ale of additional ot· replacement 
patches at coM is still unanswered. The answer to this question depends 
on a detailed analysis of the Council's authority. 

Administrative bodies are statutory creations, and "have only such 
powers as is specifically conferred, or is to be necessarily implied, from 
the statute creating them." Quaker Oats Co. v. CedaT Rapids Hum. R. 
Comm'n., 268 N.W.2d 862, 868 (Iowa 1978); Iowa State Highway Com
mission v. Hipp, 259 Iowa 1082, 147 N.W.2d 195, 198 (1966); Howell 
School Board Dist. v. Herbe1·t, 246 Iowa 1265, 70 N.W.2d 531, 535 (1955). 

[Administrative bodies] exercise purely statutory powers and must 
find within the governing statutes warrant for the exercise of any 
claimed authority ... Administrative agencies possess only such author
ity as is legally conferred by express provision of law or such as, by fair 
implication and intendment, is incident to and included in the authority 
expressly conferred for the purpose of carrying out and accomplishing 
the objectives for which these agencies were created. 

Quake1· Oats Co. v. Cedar Rapids Hum. R. Com'n, 268 N.W.2d at 868 
quoting Fahey 1'. Cook County Police Dep't. Merit Board, 21 Ili.App.3d 
579, 315 N.E. 573, 576 (1974). 

In order to answer your question it is necessary to determine whether 
Code §80B.13 (3) confers either an express or implied power to "sell" 
shoulder patches. The problem is one of statutory construction. Joseph 
Bl!rstyn v. Wilson, 303 N.Y. 242, 101 N.E.2d 665 (1951), revd on other 
grounds 343 U.S. 495, 72 S.Ct. 777, 96 L.Ed. 1098 (1952). The quest of 
out· analysis is to find the leg-iRiati\'l' intent. Addison o. Holy Hill Fruit 
l'rod11cfs, 322 U.S. li07, H4 S.Ct. 1215, 88 L.Ed. 1488 (1944), reh. den. 
323 U.S. 809, li5 S.Ct. 27, 89 L.Ed. H45 (1944). 

Section 80B.13(3) provides that "[t]he Council may ... authorize the 
issua nee of certificates of gTaduation or diplomas .... " (Emphasis 
added.) Fit·st, it must be noted that this statute does not provide that the 
Council may authorize the "sale" of certificates of graduation, diplomas, 
or shoulder patches. Thus, if this statute expressly authorizes the "sale" 
of shoulder patches, it must do so through the use of the word "issuance." 
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Section 4.1 (2), The Code 1979, provides that "[w]ords and phrases 
~hall b~ construed according to the context and approved usage of the 
language .... " The word "issue" is defined, infer alia, as follows: 

the art of offidally putting forth or getting out or printing (as new 
currency or postage stamps) or making available or distributing (as 
surplus or material) or giving out or granting (as licenses) or pro
elaiming or promulgating (as a written order or directive) ... the act 
of bringing out (as a new book or a revised edition of a book or a new 
number of a magazine or a fresh printing of a newspaper) for distribu
tion to or sale or circulation among the public ... the act of offering 
securitie~'< for sale to investors 

Webster's Third International Dictionary ( 19G1). This definition is not 
particularly helpful. It does not answer the critical question of whether 
the legislature intended to expressly confer upon the Council the discre
tion to make shoulder patches available (issue) at cost. 

The use of the word "may" in Code ~808.13 confers a "power" on the 
Council to authorize the issuance of shoulder patches. See §4.1(36) (c), 
The Code 1979. Under the principles di~russed above, this specific grant 
of authority carries with it an implied grant of authority to do what
ever is necessary to exen·i~e that authority. The only limitation on the 
scope of this implied power is that the Academy must operate within the 
confines of both the Unitell States and Iowa Constitutions as well as 
Chapter HOB and other express provisions of the Code. In other words, 
the Couneil has implied power to authori~e the sale of shoulder patches 
when, as a factual matter, sale i~ necessary in order to make shoulder 
patches available to those who are entitled to them. According to the 
facts which you have provided, due to the budget limitations, requests 
for additional or replacement shoulder patches cannot be satisfied unless 
they are sold. Therefore, it is our opinion that the Council may authorize 
the sale of shoulder patches. 

Our opinion is reinforced by the fact that the Iowa Supreme Court 
has recognized that "some leg-islative powers may be delegated to ad
ministrativt• bodies." Elk U1111 Tt·lt'Jdlolif' ('o. 1'. Gl'llt'ml Tclt'Jiholll' Co., 
UiO N.W.2d 311, 315 (l!Hi8). A deleg·ation of "legislative powers" to an 
administrativt• ageney is proper provided it "is a reasonable one permit
ting the administrative body only to 'fill in details' to accomplish a gen
eral purpose or poliey annoum·t•d by thP legislature .... " Elk Run 
Tt'/cplttJII<' C11., l!i6 N .\\' .:!d at :l Hi. lT nder these circumstances, the 
·•means'' may bL· left to tlw judg-ment and disnetion of the administrative 
offieials. J<;/k H1111 'J",·It'JJ/1<111<' Co .. HiO N.\\'.~d at 315. Thus, under this 
theory, it i~ within the disnetion of tilL• Couneil to authori~e the sale of 
shoulder patches in order to al'L'Olllplish the general purpose of "issuing" 
shoulder patches. 

The preceding analysis does not suggest that the Council can authorize 
the sale of shoulder patches at more than cost. There are two reasons 
why this option is not available to the Council. First, a "profit" on the 
sale of shoulder patches is not "necessary" in order to effectuate the 
issuance of shouldt•r pnll-ht•s to !host• who nn• t>nt.itlt•cl to thl•m. The1·eforc, 
thl' authority tn uuthorizt> till' snit> or slwuldc•· pntdws ut more thau t•ost 
t•annot be inferred from Codt• §!lOB.l:l(3). St•eond, in our opinion, thet·e 
is an implicit requirement that any fee ehurged for shoulder patches be 
reasonable. ('f. Idaho Power a11d Light Co. 1'. Ulomquisf, 26 Idaho 222, 
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254-53, 141 P. 1083 (1914) (power to fix utility rates limited by standard 
of reasonableness even absent express statutory language to that effect). 
In this case, we are aware of no justification which would allow the 
Academy to sell shoulder patches at more than cost and to do so without 
express authorization would probably he unreasonable. 

2. Can the Academy Use Funds Received from the Sale of Shoulde1· 
Patches to Purchase Additional Patches? 

Your second question concerns whether the Academy can retain the 
usc of funds derived from the sale of shoulder patches. It is our under
standing that the Academy's present appropriation includes funds for 
the purchase of shoulder patches. If possible, you want to use funds 
received from the sale of patches which were purchased with appropri
ated funds to purchase additional patches. 

a. Funds Received From The Sale of Shoulder Patches Should Be 
Deposited in the General Fund. 

If the Academy does sell shoulder patches, it is required by §12.10, 
The Code 1979, to deposit !lO p!'rl·ent of all moneys collected with the 
state treasurer and no money eolll'l'ted can he held more than thirty days. 
St•o• 1974 Op. AU'y (ierl. 4:1:1. Moreovt•r, a,.; a condition to the use of 
receipts thnmgh tht• allotment systt•m (to he discus:,wd he low) such 
rcn•ipts must he depositl•d in eitlwr tlw gcnt>ral or a special fund. Sec
tion K.a2, The Code l!l7!l. Any funds rel'l'ived from the sale of shoulder 
patches must he reported to the state eomptroller within thirty days of 
the receipt of such funds. Section 8.44, The Code 1979. 

There is one general fund. In addition, there are numerous segregated 
funds.' Segregated funds are either specific or special. The general fund 
consists of (1) "taxes levied for state general revenue purposes," (2) 
amounts derived "from other sources which are available for appropria
tions for general state purposes," and ( 3) "all other money in the state 
treasu1·y which is not by law otherwise segregated .... " Section 444.21, 
The Code 1979. Special funds include "any and all government fees and 
other revenue receipts earmarked to finance a governmental agency to 
which no general appropriation is made by the state." Section 8.2 ( 4), 
The Code 1979. Specific funds include those funds which are ~egregated 
by law. For example, the phyRician's assistant!< fund (Section 148B.6, 
The Code 1979), highway beautification fund (Section 306C.18, The 
Code 1979, beer and liquor l'Ontrol fund (Section 123.53, The Code 
l!l7!)), and the state consl•rvation fund (Section 107.17, The Code 1979) 
are specific funds. 

It i:; dear from the. discu:-;sion a hove that funds received from the sale 
of shoulder patehes should be depo!<ited in the general fund. In short, 
there is no law enforcement academy fund established by law in which 

• In light of our opinion that funds received from the sale of shoulder 
patches should be deposited in the general fund, it is unnecessary to 
determine what effect, if any, Iowa Const. art. III, §24 would have on 
funds deposited in segergated funds. See, e.g., Farrell v. State Board of 
Regents, 179 N. W .2d 533, 545-46 (1970) (certain student tuitions, fees, 
and institutional income not "state funds," and therefore, not subject 
to appropriation requirement under Iowa Const. art. VIII, §5). 
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money from the sale of shoulder patehes ean be deposited. Nevertheless, 
in our opinion, these funds may still be allotted to the Academy so that 
the Academy would not lose the use of these funds. 

b. F11ud.~ Jlcccil'crl Fro111 The Snlc of Slw~tldrr l'atchcs Consfitnfe Rc
JUIYIIIt'llf Rcct•iJifS, a/ICI 1'/rcrcfort', A l't' ,\ t•nifa/Jlc to SafiRfy thr Academy's 
Afloflllt'llfn Uuda ~~<'1 .. 11 aud <'1 •• 1:.!, Tht· ('odt· 1.'17.'1. 

Article III, ~24 of the Iowa Cnn~titution provides that "[n]o money 
~hall be drawn from the treasury but in consequence of appropriations 
made by law." Since it has been establi~hed that funds received from the 
~ale of shoulder patches should be deposited in the general fund of the 
~tate treasury, these funds cannot be drawn out absent an appropriation. 
It is necessary to examine the major decisions relating to Iowa Const. 
art. III, ~24 in order to determine what constitutes an appropriation.' 

The leading- ease is l'rime 1'. McCarthy, 42 Iowa 569, 61 N.W. 220 
( 1894). In Prime, 

the statute in question [ §120, The Code 1888-89] granted to the Execu
tive Council authority to pay "such other necessary and lawful expenses 
as are not otherwise provided for" and provides [sic] that "warrants 
drawn therefor be paid by the treasmer of the state." The language of 
the statute did not contain the word "appropriation" but did grant speci
fic authority for payment of "such other necessary and lawful expenses 
as are not otherwise provided." 

68 Op. Att'y Gen. 132, 148. The Iowa Supreme Court held that the 
statute conferred upon the Executive Council the authority to pay certain 
expenses upon a showing that they were necessary and lawful, and that 
the statute constituted an appropriation of funds not otherwise appro
priated. In reaching its conclusion, the Court cited the following language 
from llistine t•. State, 20 Ind. 328, 338 (18G3): 

Appropriation~. as applied to the g·eneral fund in the treasury, may 
perhaps he defined to be an authority from the legi~lature, given at the 
proper time, and in leg-al form, to thl• proper officers, to apply sums of 
money out of that which may he in the trea~ury, in a given year·, to 
specified objects or demands ag-ainst the state. 

One of the primary factors whieh the Iowa Supreme Court relied upon to 
determine legi~lative intent wa~ the legislative praetiee relating to §120, 
The Code 18HH-H!l. The Court noted: 

For many year~ expenses ineurred in providing the several offiees named 
in seetion 120, as therein authorized, have been paid under the authority 
of that section alone; no speeial appropriations having IJ.een made there
for. Many other· items of expensl'S authorized by law, but for whiC'h no 
~peeific appropriation was made, have also been paid upon the certificate 
of the exel·utive C'ouncil under said seetion 120. These payments, made 
during the biennial periods, have IJ.een reported in detail to each succeed
ing general assembly. 

lil N.W. at 223. 

The next major case regarding what constitutes an appropriation was 
O'Co1111or 1'. Mlll'ia11gh, 225 Iowa 785, 281 N.W. 455 (1938). M1u·taugh 
involved a statute enacted in I !l2!l which set the attorney general's salary 

'See 1936 Op. Att'y Gen. 682 for a discussion of additional opinions and 
cases not covered below. 
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at $G,OOO per annum. The attorney g·enl:'ral claimed, based on Prime v. 
McCarthy, Sllpra, that this statute constituted a continuing appropriation. 
The Iowa Supreme Court rejected the attorney general's claim noting 
that in each of the preceding G!l years, including 1929, the legislature pro
vided a specific appropriation for the attorney g·eneral's salary. The Iowa 
Supreme Court disting·uished /'ri111c l'. McCarthy as follows: 

And if there is one outstanding feature in the legislative history that 
has been outlined, it is the f'act that every succ·eeding biennial legislature, 
without exception, has madP specific appropriations for salaries of the 
nttomeys g-enernl. In l'ri111c l'. :1/c('arthy, Sll}l/'11, it is said: "It seems 
to us reasonably dear that if it u·a.• 1wf iuf1'111led that the expense in
t·uned for the several purposes nnnwd in seetion 120 * * * were to he 
paid under authority of that section, thl' Ul'lll'l'al asllt'llibly would surely 
have made I!JH'cific II}JJII'IIJ)i·iatiou therefor." (Italics supplied.) Con
versely, the specific appi'Opriations, for so long made by every general 
assembly, relegate to "innocuous desuetude" the theory that continuing 
appropriations had been provided. 

281 N.W.2d 459. 

O'Connor v. Murtaugh was followed in 1946 by an opm1on of the 
attorney general. 46 Op. Att'y Gen. 87. In that opinion, the secretary of 
state posed the question of whether 51st G.A., ch. 96, §14, constituted 
an appropriation. Section 14 provided as follows: 

All fees and charges collected by the commission under the proviSions 
of this chapter shall be paid into the general fund in the state treasury. 
All expenses incurred by the commission under the provisions of this 
chapter, including compensation to the director, clerks and assistants 
shall be paid out of the general fund in the state treasury. No expendi
ture shall be made in excess of the license fee and receipts under the 
provisions of this chapter during any fiscal year of its operation. 

The following language from that opinion is relevant to the question 
now under consideration: 

The following is taken from 5!1 Corpus Juris, at pages 245 and 24G: 

"In geneml, to an appropriation, within the meaning of the constitu
tion, nothing 111111'1' is l'f'l[llisift• than a dt·.~iauafiuu uf the ll/1/llllllf and flu· 
{1111d out ufwhieh it shnll be Jlllitl, and any action of the ~tate leg-islature 
~etting apa1·t or as~igning to a particular ust• a <"ertain sum or fund of 
money for a particular purpose so that puhlic officials are authorized to 
draw and use the money so set apart, and no more, for the specified 
purpose only, is sufficient to constitute an appropriation." 

In Himbert t•. n11nn, 84 Calif., 57, 24 Pac. 111, the court said: 

"Has the legislature fi.red the tiii/U/1111 of the claim, and desiguated its 
payment o11f of a certain .f111ul! These are the only things necessary to 
the validity of an appropriation." 

and in l't·uplc 1'. J:rouks, 16 Calif. 11 quoted and approved in Ingram v. 
Colgan, lOti Calif. 113, 38 Par. 315, :!9 Pae. 4:!7, 28 L. R. A. 187, is the 
following: 

"To an appropriation, within the meaning of the eonstitution, nothing 
more is requisite than a dl'.~ignatiuu of the ((lllllllllf, and the .fund out of 
H'h ich it shall be paid." 

The follow inK quotation is taken from -12 American Jurisprudence, at 
page 749: 

··It is sufficient if an intention to make an appropriation is clearly 
evinced by the language of the statute, or that no effect can ue given 
to the statute unless it is com;idered as makinl{ an app1·opriation." 
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\\'hen we apply the foregoing- authoritie~ to tht• language of Section 14 
of the At't, there can lw no qtlt'stion hut that the lq~·islature intended to 
make an appropriation .. \ nd it is further apparent that the provision~ 
of tlw entin• enaetment will fail unless said Sl'l'tion he considered as 
making an appropt'iation. It is equally dear that tlw language used meets 
the requirement that the fund out of whieh payment shall be made be 
designated for the following appears therein: 

"shall be paid out of the general fund in the state treasury." 

It is true that the section in question does not specify a definite amount 
in dollars that can be used for the intended purpose, but it does provide 
that "no expenditure shall be made in excess of the license fees and 
receipts under the provisions of this chapter during any fiscal year." 
This quoted language has the effect of fixing the maximum expenditures 
for any fiscal year, at the amount of charges and fees collected in such 
fiscal year, and this is a sufficient designation of amount as evidenced 
by the rule announced in State 1' • • 1loorr, 50 Nebraska 88, 69 N.W. 373 
as follows: 

"An appropriation may be specific, according to any of the definitions 
heretofore given, when its amount is to be a.~ccrfainrd in the future from 
the collection of revenue." 

and in 42 American Jurisprudence, page 749, as follows: 

"It has been held that 1111 approJJriation bill is not void for uncertainty 
in not specifying a stated UII!Oitllt, if it fixes the extent to which the 
treas1o·y will be draw11 upon." 

and in 59 C.J. 250, where the following appears: 

"An appropriation may he valid when its amount is to be ascertained 
in the future from the colle<'tion of tlw revenue." 

46 Op. Att'y G('tt. at 90, !ll (empha~i~ added). 

Grahn111 v. ll'orthiugtou, 25!l Iowa H45, 14(i N.W.2d 626 (l!lflfi) in
volved a ~.:onstitutional challenge to ~25A.ll, The Code, which provides 
that payment of claims und('r the Iowa Tort Claims Act shall be paid 
"out of any money in the ~tate tt·easury not otherwise appropriated." 
The Supreme Court held that this provision does not violate Art. III, 
~24. An important factor in the Court's analysi~ appears to have been 
the fact that the expenditure of funds undt>r Code §25A.ll was limited by 
the amount of valid claims against the state. Gmham, 14G N.W.2d at 638. 
The Court might have also noted that ·expenditure of funds under Code 
~25A.l1 is limited by the amount of "money in the state treasury not 
otherwise appropriated." 

Finally, in Ulfi8, Attorney G('neral Turner determined that federal 
grant money accepted by th(' Governor under §7.B, The Code l!lGG," be
comes part of the state treasury and is subject to the appropriation 
requirement of Iowa Const. art. Ill, ~24. l!lli8 Op. Att'y Gen. 132. Unt 
.~ct· Op. A tt'y <ien. # 7!!-4-40: HI A C..T.S. States §23:{ at 811 and cases 
l'ited at footnotP 10. 

" Section 7.9, The Code 196G, provided: 

The governor is authorized to accept for the state, the funds provided 
by any Act of CongTess fot· the benefit of the state of Iowa, or its 
political subdivisions, provided there is no agency to accept and ad
minister such funds, nat! he is authorized to administer or designate an 
agency to administer the funds until such time as an agency of the 
state is established for that purpose. 
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In part Ill of his optnton, Attorney (;pnentl Turner concluded that 
CodP ~7.!J did not include within it~ provisions an implied appropriation 
of state matching· money for federal gTants accepted by the governor 
under that proviRion. Section 7.!'1 did not contain language clearly evinc
ing an intention to make an appropriation and §7.!'1 was not incaJJable 
of being given effect without an appropriation of matching funds being 
implied. 

In our opmwn, the preceding authority supports the following gener
alizations. An appropriation is a legislative authorization to draw money 
from the state treasury. It need not he for a sum certain or even con
tained in an appropriation hill. It nPed not use the word appropriate. 
The legislature nel'd only have intended to authorize the expenditure. 
Neverthele~s. the appropriation must h!' g·iven at the proper time, in the 
proper leg·al form, and to the propt•r officers to be effective. Finally, 
it must ~et forth \\'hal thl' money is to he spl'nt fol'. 

Chapter ~lOB does not L"ontain an appropriation. It is therefore neces
snt·y to turn t.o chnpll'l' H to dt•lt>l'lllint• if il <"olllains an npproprintion 
which would <"O\'t'l' funds l'l'<"l'i\'l•d ftont lit<• salt• of shouldt•r pall'lws. 
Befon• nmking- that dt•lpJ·n•inaliclll, il is nt"<"l'ssary lo dt•tl•nnint• tlw 
t•haractet· of the funds in CJUestion. 

In our opinion, funds received from the sale of shoulder patches would 
be "repayment receipts."' "Repayment receipts" are defined in §8.2 (5), 
The Code 1979, as "those moneys collected by a department or establish
ment that supplement an appropriation made hy the legislature." While 
the exact parameters of this definition an~ unclear, it appears reasonably 
certain that "repayment receipts" do not include funds collected by an 
agency either for general state ptii'PO~es m· for a specific purpose other 
than to supplement the agency's appropriation. S!'r', e.g., §§98.G and 
148B.<i, The Corle l!l7!J, n•spectively. This much follows from the fact 
that "repayment receipts" supplt•ment the colll'eting ageney's appw
priation. Moreover, the use of the term "n•paym .. nt" sugg·ests that "t·e
payment. receipts" inelude reeoven·d or l'l'eaptured appropriated funds. 
In this regard, it is not('d that in the Budgl't Report for the Biennium 
Beginning July I, 1!l7!l and Ending .June :lO, 1!'181, some "repayment 
receipts" are apparently reported as "refunds and t·eimbursements." See, 
•·.g., p. RF -29.' 

Money eolll'cted from the sale of shoulder patches would constitute a 
recovery (repayment) of appropriated money used to purchase the 
shoulder patches which were sold in the first place. Such funds would 
not be collected for genl'ral state pu1·poses or for some other specific 
purpose other than to supplement th·P :\l'ademy's appropriation. There
fore, sueh funds would he repa~·ment ren·ipb. 

,.f 

In light of our opinion that funds ren•ivl'd from the sale of shoulder 
patehes would be repayment rt>ceipts, the~· may be used to satisfy the 
Academy's allotments provided that they arc pmperly appropriated. The 
relevant Code sections are set forth below: 

• This opinion should not he construed to mean that repayment receipts 
are limited to refunds and reimbursements. Specifically, we do not now 
express an opinion on whether certain federal grants constitute repay
ment receipts under C'ode ~8.2 ( 5). 
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8.ao Availability of appropriations. The appropriations mad·e shall not 
be available for expenditures until allotted as provided for in section 8.31. 
All appropriations now or hereafter made are hereby declared to be 
maximum and proportionate appropriations, the purpose being to make 
the appropriations payable in full in the amounts named in the event 
that the estimated budget r·esources during each fiscal year of the 
biennium for which such appropriations are made, are sufficient to pay 
all of the appropriations in full. The govemor shall restrict allotments 
only to prevent an overdraft or deficit in any fiscal year for which 
appropriations are made. 

8.31 Quarterly requisitions- exceptions- modifications. Before an 
appropriation for administration, operation and maintenance of any de
partment or establishment shall become available, there shall be sub
mitted to the governor, nnt less than twPnty days before the beginning 
nf eaeh quarter of ead1 fiseal ~·ear, a requisition f1n· an allotment of the 
amnunt estimatt>d to he IIN'l'ssary to l'arry 011 its work duri11g the ensuing 
quarter. Sueh requisitio11 shall ..:ontain sul'h dl'tails of p1·oposed expendi
tures a>< may be requin•d by the g·nvl'l'lllll'. 

Provided, hoW!'\'l'r, that tlw allotiiH'nt l'l'<]U!'Sts of all !ll•partnwnb allll 
Pstahlishmenb eolleeti11g gon•rlllliL'Iltal fl•es and othl'r revenue which 
supplement a stall' appropriation shall allal'h to the summary 11f requests 
a stateme11t showing· how mueh of th1• propo:;l'd allotme11ts are to be 
financed from ( 1) state apj>t'opriations, < 2) stores, and ( 3) repayment 
receipts. 

8.32 Conditin11al availability of appropriations. All appropriations 
made to any department or establishment of the government as receive 
or collect moneys available for expenditure by them under present laws, 
are declared to be in addition to such repayment receipts, and such 
appropriations are to be available as and to the extent that such receipts 
are insufficient to mePt the costs of ad•ninistration, operation, and main
tenance, or public improvements of such departmnets: 

Provided, that such receipts or collections shall be deposited in the 
state treasury as part of the general fund or special fund in all cases, 
except those collections made by the state fair board, the institutions 
under the state board of regents and the state conservation commission. 

Provided further, that no repayment receipts shall be available for 
expenditures until allotted as provided in section 8.31 .... 

The issue now focuses on whether §8.32 constitutes an appropriation. 
It is a question of legislati.ve intent. Pursuant to §8.30, The Code 1979, 
appropriations are not available to a department until "allotted" to that 
agency in accordance with §8.31, The Code 1979. Under Code §8.31, an 
agency must submit a requisition to the Governor at least 20 days before 
the he)!inning of each quarter. Tho~e departments which receive other 
revenue which supplements their appropriation mu~t include a "statement 
showin~ how much of the proposed allotme11ls arc to be financed from 
(1) state appropriations, (2) ston•::;, and (:!) repayment receipts." Sec
tion 8.31, The Code 1!J7!l. Thus, the General Assembly not only antici
pated that a state agency could receive money outside of its "appropria
tion," hut abo anticipated thai the ag-ency use this money to satisfy its 
allotment. 



744 

The actual 111echani~m for this appropriation 1s found in Code §8.:l2. · 
Under Code ~i\.32, an appropriution is available to a devartment only to 
the extent that the repayment receipts of that devartment are insuffi
cient to cover the costs of admini~tration, operation, and maintenance, 
or public improvements. In our opinion, thE' General Assembly had a 
twofold purpose in enacting Code §8.32. First, this -section was meant to 
appropriate repayment receipts. Set'ond, it was the intent of the General 
Assembly to make the a vailahility of other appropriations depend upon 
the insufficiency of repayment receipt~ to satisfy the expenditures of 
those departmenb collecting repayment receipts. Otherwise, repayment 
receipts would not be available for allotment, and other appropriations 
would never l~ conditional under Code §8.32.'' This result would be 
inconsistent with the clear language of Code §8.32. 

There is no question under Code ~8.32 as to the obje<:t of the appro
priation. Sec l'ri111c r .. 1fr('arthy. 42 Iowa 5G!l, 61 N.\\'. 220,223 (1894). 
Sections 8.:l1 and 8.32 establish that allotted repayment receipts must he 
used to satisfy the costs of administration, operation, und maintenance, 
or public improvements.: ( ·.,,IIIJifliT ~8.22, The Code HJ7!1' and 1979 
Session, (i8th G.A., ch. II, §:! with Code ~8.;{2. The amount of the 
approp1·iation can he ascertained and is limited by both the amount of 
1·epayment n•!·eipts collectl'd and thl• costs to he paid from such funds. 
S!'c Gmham r. WorthiHyfoH, ~5!! Iowa H45, 14ti N.\V.2d (i26, 6:38 (UJ66); 
4G Op. Att'y (;l•n. K7, !Hl-!11. Mon•ov<·r. Codt• ~~H.:! I and K.:12 also serve 
to designate the fund out of whieh a particular cost must he paid as that 
fund containing allotted repayment receipts." Sec 46 Op. Att'y Gen. 87, 
90-91. 

·. Even though we conclude that repayment receipts are appropriated 
under Code §8.32, a:,d therefore, that th·e Academy can use these funds 
to purchase adrliti .mal shoulder patehes, it is noted that the use of 
repayment receipts is subject to the limitations of §§8.33 (reversion), 
and 8.34 (charging off of unexpended appropriations), The Code 1979. 

" This argument assumes that Code ~8.32 is not limited to those agencies 
with enabling legislation whieh specifically appropriates repayment re
ceipts. This contention is discussed below and rejected. 

'In our opinion, our interpretation of Code ~8.32 <foes not create an 
unconstitutional deleg-ation of leg·islative authorit~· in violation of Iowa 
Const. art. III, ~1. Sc,. Y'''"'m/I!J l!HiK Op. Att'~· Gen. 477; Op. Att'y 
Gen. #79-11-11. Of cour~e. if we a!'l• inconect, then then• would be 
serious doubts as to thl' eonstitutionalit~· of appropriations made pur
suant to ~8.2~. The Code I !J7!1. 

'· SPl'tion 8.22, The ('ode I !17!1, provid<•s in rdl'\·ant part as follows: 
Sueh appi'Oriation hills shall indieat1· till' funds. g·eneral or Slll'l'ial, from 
whi,·h sueh appropriations shall he paid. hut sul'li appropriations need 
not be in g-reater detail than to indieatl· thl' total appropriation to be 
made for: 

1. Admini~tration, operation, and maintenanee of ·2ach department and 
establishment for each fiscal y2a1· of the biennium. 

~- The cost of land, public improvements, and other eapital outlays for 
each department and ·establishment, itemizl'd by specific projects or 
classes of projects of the same general chara<:ter. 

• Section 8.31 can be distinguished from Code §7.9, The Code 1966. See 
1968 Op. Att'y Gen. 132, 148 ( dis~:ussed abo\'e J. Code ~8.:32 deals speci
fically with th-e expenditure of state fund,. Moreover, Code ~8.32 ade
quately sets forth the source of the funds to he expended, the purpose of 
the expenditure, and a direction of payment. 
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Legislative treatment of repayment receipts reinforces our opinion 
that such receipts are appropriated through Code §8.32. See Pl'ime v. 
McCal'thy, 42 Iowa 569, Gl N.\\'. 220, 223 (18~14); O'Connor 'L'. Murtaugh, 
225 Iowa 785, 281 N.W. 455, 459 (19:~8). Sections 8.30 through 8.32 of 
the Code were enacted in 1933 as part of the Budget and Financial 
Control Act. 45th G.A., ch. 4, §§23-25. There have been no substantial 
ehanges in these provisions since they were enacted. This act was made 
effective in two stages with the "sy:;tem of budgeting and of making 
allotments of all appropriation~ hills" h2eoming effective on July 1, 1933, 
and the "new :;ystem of central lntdg·et and proprit·tary accounting and 
reporting" becoming effective on ll<"eemher I, l!l33. 45th G.A., ch. 4, §33. 

The first budget n•port prepan·d h~· the state eomptrnller (reports 
under prior law wen· prt>pared hy the dirt>dor of tht• hudgd) was pre
pared in 1!1:1-t and stdllnittt•d to tht- Fort~·-sixth (;•·neral Assembly . ....,,.,. 
!/tiii'IHII!I Budg-t•t i{eport for tht· Bi<'lllliunt Bt·g·inning· .July I, l!l:lfi and 
Ending· .I lllll' :10. I !1:!7. The following· fig-ttl <'s front liH· .1 usti•·t• Depart
ment's hudg-Pt as rl'fll'rted in t\11· l!l:lf> n•potl art· illuslrativl'. 

RECEIPTS 
State appropt·iations 
Balance brought forward 
Gas tax refunds, etc. 
Copy fees 

Total receipts 

DISPOSITION OF J{ECEIPTS 
Total expenditurP from appropriation 
Remitted to State Treasurv 
Reverted to general revenu'C 

Total 

I !I:~:~ 
10!1,!150.00 

2,51().17 
2,:375.()5 

GH4.25 

115,5::!0.07 

11 :l,7!10.0:1 
GH4.2G 

1,045.7!1 
~----

115,520.07 

I !l:~4 
Hli,!17:l.HO 

li59.<i5 
59.25 

-------

87 ,li!l2.70 

H7.157.:3:3 
5!1.25 

471i.12 
---~-

H7.6!12.70 

While the figures set forth above do not nece~sarily reflect the intent 
of the General Assembly in enacting Code s8.32, they do reveal two 
interesting facts. 

First, funds received as eopy fees were remitted directly to the state 
ln•asury. Tlw n•ason this wns dotH• is not. illllll!'diatt•ly appan!nt sitH't' t.hl• 
same report indicnt.Ps thnt till' J•:x•·•·nt.ivt• Cou1u·il ren•iv!'d *21,421i.OO in 
l!l:l4 from tlw snlc of supplies whil'h was not "remitted" to the state 
treasury. Onl• possihll' explanation which would be com;istent with the 
interpretation of Code *H.32 set forth above is that with regard to the 
Executive Council, the supplies were purchased with appropriated money 
and the sale of those supplies constituted a "recapture" or "repayment" 
of that money. Second, and most importantly, the figures set forth above 
reveal that the Comptroller was reporting the expenditure of refunds to 
the General Assembly as expenditures from appropriations. For example, 
the $87,157.33 figure representing the expenditure from appropriations 
for 1934 includes $86,973.80 from "state appropriations" and $183.53 
from the "gas tax refunds, etc." category. This treatment is consistent 
with our interpretation of Code §8.32. 

The 1945-47 budget report reflecte•l a similar practicP. Set' Budget 
Report for the Biennium Beginning· July 1, 1!l45 and Ending June ::10, 
1!147, p. G-!15 (Library Commission, Medieal Divi~ion). It is also note
worthy that during these years the Comptroller did not estimate receipts 
for the next biennium. This is itnportant het·uusc it is through this 



746 

praetiee that latt•r budgets and t·orr(•sponding appropriations most dearly 
refleet the legislativt> intent rcg·anling ('ode *8.a2. 

The budget report for UJ55-1H57 dol's include estimated receipts. In 
this report, the Ciovl'rnor recommended a budget of $Gl5,4l!l.OO for the 
Executive Counc·il (general office) for each year of the biennium to be 
paid from "appropriations." The appropriations consisted of a "state 
appropriation" of $512,aOO.OO and "refunds and reimbursements" of 
$10a,ll9.00. S•·c Budget Report for the Biennium Beginning July 1, 1955 
and Ending June ao, 1957, p. G-87. The General Assembly "appropriated" 
$511,000.00 to the Executive Council. 57th G.A., ch. l, §1a. It appears 
that the General Assembly reduced the Governor's recommended "state 
appropriation" by $1,aOO.OO. Thus, undl'r this appropriation, the receipts 
available to satisfy the Executive Council's recommended budget included 
$511,000.00 in direct appropriations plus repayment receipts (which 
might be more or less than $10a,ll9.00). This result supports our inter
pretation of Code §8.a2 since it tends to show that the General Assembly 
considers repayment receipts as automatically appropriated thus elimi
nating the necessity of speeifieally appropriating those funds. 

The l!HHl-71 budget report refleet;; a similar pattern. In that report. 
thc• Governor';; reeommendcd appropriation for the Comptroller (general 
offic·e) was $:!7:!,000.00. In ordpr to satisfy this request, the Governor 
p1·opos!•d to use a "state appropriation" of $:!5H,I!JO.OO plus "refunds and 
reimbursements" of $14,810.00. :-;,.,. Budg'et Report for the Biennium Be
ginning July I, l!HiB and Ending .June :lO, 1!171, p. (i-41. It would have 
been eonstitutionally impossible undl'r Iowa Const. art. III, §24 for the 
Governor to do so absent an "appropriation" and Code §8.a2 appears to 
he the only possible prtl\·ision whieh would apply. 

Finally, the Sixty-eighth Genl'ral Assembly appropriated $5,220,7a7.00 
from the g'eneral fund to the Division of Data Processing for the fiscal 
year 1980-81. 1!179 Session, 68th (i.:\., ch. 4, §u(b). This was exactly 
the amount recommended by the Govl'rnor. Sec Budget Report for the 
Biennium Beginning July 1, 197!l and Ending June ao, 1981, p. RF-31. 
However, the Goven,or recommended total expenditures of $8,242,49a.oo. 
The difference amounted to $a,021 ,756.00 and is reflected under RE
SOURCES as REFUNDS and REIMBURSEMENTS (repayment re
ceipts). The faet that the specifie appropriation was for $5,220, 7a7.00 
rather than $8,242,4!Ja.oo reflects, in our opinion, a legislative practice 
of tn•ating n•paylllt'nl I'I'<'Pipts 1 n•funds and n•inlhurst'lllt'tlls) as auto
nmtit·ally approprialpd. llur t'fiiH"illsiflll n•g-arding thP ll'g-islalivt• lrl'at
menl of n•paym('nt n•c·eipts is n·infon·pd by lhc• faet that for llll' fiseal 
means that for fi~wal Y<'Hr l!J77-7H thc• Division of Data l'I'Oeessing 
were $1i,4!J5,!i51.00. Elinee tlw general fund appropriation available to the 
D·ivision of Data Pro!'t'ssing- for that pl'riod was only $4,051i,li22.00, this 
means that for ifseal ypar I!J77-7X tlw llivision of Data l'm(·essing 
actually spent app1·oximatt'ly $!l:!O,:lfl2.00 in rPfunds and reimbursements. 
This information was reportc•d to tlw (iPnel·al Assembly in the budget 
report. Thus, it appears that ageneies eollecting refunds and reimburse
ments spend those receipts just as they would spend thei1· general 
appropriations. Moreover, the General Assembly ,is aware of the p1·actice 
and apparently adjusts its general appropriations to account fo1· the 
expenditure of refunds and 1·eimbursements. 
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The few examples set forth above do not establish conclusively that the 
General Assembly intended Code §8.32 as an appropriation of repayment 
receipts. However, these practice's mu~t he taken into account in inter
JWeting Code §8.32 and, on the whole, support our interpretation of that 
sed ion. 

It l'Ould he argued that Code ~8.:l2 has 110 indl'Jll'IHicnt appropriating 
pffect. Under this intt·rprl'lation, tlw only pfft•d of ( 'odL• ~R.:l:~ would he 
to make the availability of state appropriatioJ~;; from tht' general fund 
depl'IHI upon tht• unavailahilit~· of approprialt•d n•paymt•nt. rl'l'eipts. In 
ordPr to detl•rmint• whPtht•r rt•paynll•ll! l"l't"l'ipts had IJ·L't•n appropriated, 
that. is, wen• a va ilahlt•, it would ht• lll'("('ssa ry to look to t hl' t•nahl i ng 
legislation of th<• departnwnt t'tdlt•t·tin~· till• n·payln<•nt l"l't'l'ipts. ,...;,., .. <'.f/., 

l•:x. Sess., 4!lth (;.A., l'h. ~·1, ~~-1:1-·lf"•. In onr opinion, this intL•rprl'!ation 
is illl'OITel'L. First, tht•n• is no reas11n to ad11pt slll'h a n•stridive intt•r
pretation of Codt• ~H.:l:! in vit•w of thl' al!.t•rnativt• remt•dit•s available 
to the General Assembly to nwnitor th1• usl' of rl'payment rel'eipts. See, 
e.g., 1979 Session, ti8th (;.A., eh. 11, ~It h). Sec also Op. Att'y Gen. 
#79-4-40. Second, such an interpretation would he ineonsistent with the 
legislative praetiee set forth abon•. In short. there is nothing in the 
enabling legi~lation of the above cited departments and agencies (with 
the possible exception of the Librar~· Commission, .~,·c §4541.03 (10), The 
Code 1939) which would justify the actual leg·islative practice. 

SD!.ll..tRl. 

On the basis of the preeeding analysis it is our opmwn that the 
Council may authorize th(' ~a!(' of arltlitional and replacement shoulder 
patehes to qualifying graduates. Ho\\'('Ver. tlw Al'ademy is not authorized 
to sell shoulder patehes at more than cost. Further, it is our opinion 
that funds received from the sale of shoulder patchPs must he deposited 
in the general fund of th:> StatP hut that the Aeademy l'an purehase 
additional shoulder patehes with the>'e funds provided that the funds are 
p1·operly allotterl undl'r Code ~8.31. 

July 7, 1980 

SAVINGS AND LOAN ASSOCIATIONS: Sale of home performance in
surance. 1980 Session, 68th G.A., H. F. 2492, §3. A savings and loan 
association may charge an inspection fee in connection with the sale 
of home performance insurance, and this fee is not considered as part 
of loan processing fees as long as purchase of the insurance is not a 
contingency to approval of a loan. (Norby to Pringle, Supervisor, 
Savings and Loan Associations, State Auditor's Office, 7-8-80) #80-
7-1 (L) 

July 8, 1980 

ELECTIONS: Definition of "ballot issue". Ch. 56, The Code 1979. A 
proposed question becomes a "ballot issue" for purposes of triggering 
disclosure requirements of ch. 56, The Code 1979, when the government 
entity charged with the responsibility of presenting the measure to the 
electorate complies with its statutory duty to call an election or cause 
the measure to be submitted at a scheduled election. (Hyde to Rush, 
State Senator, 7-8-80) #80-7-2tL) 
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July 8, 1980 

COUNTIES AND COUNTY OFFICERS: Sale of county real property. 
Sections 306.22-306.25, 331.3(13), The Code 1979. Sale of county real 
property no longer required for highway purposes under authority of 
§§306.22-306.25, The Code 1979, must be conducted according to pro
cedures set out in §331.3(13), The Code 1979. (Hyde to Folkers, 
Mitchell County Attorney, 7-8-80) #80-7-3 (L) 

July 8, 1980 

COUNTIES AND COUNTY OFFICERS: Candidate's leave for deputy 
sheriffs. Ch. 341A, The Code 1979; §§341A.7, 341A.ll, 341A.18, The 
Code 1979. Section 341A.18, The Code 1979, requires a deputy sheriff 
covered by civil service, including a deputy sheriff on probationary 
status, who becomes a candidate for a partisan elective office for 
remuneration, to take a 30-day leave of absence immediately prior to 
the primary and general elections. Chief deputy sheriffs are not sub
ject to ch. 341A, The Code 1979, and are not required to take such a 
leave. A deputy sheriff subject to §341A.18, The Code 1979, may elect 
to take vacation and receive vacation pay already accrued during the 
required 30-day leave of absence. (Hyde to Hoth, Des Moines County 
Attorney, 7-8-80) .#80-7-4 

Steven S. Hoth, Des Moines County Attorney: We have received your 
request for an opinion from this office concerning statutory restrictions 
on political activities by deputy sheriffs covered by ch. 341A, The Code 
1979, "Civil Service for Deputy Sheriffs." You have asked whether the 
leave provision of §341A.18, The Code 1979, has application to a chief 
deputy sheriff or a deputy sheriff on probationary status pursuant to 
§341A.ll, The Code 1979, and whether a deputy sheriff subject to 
§341A.l8, The Code 1979, may elect to take vacation and receive accumu
lated vacation pay during the required 30-day leave of absence. 

Civil Service status for deputy sheriffs was established in 1973 with 
the enactment of 1973 Session, 65th G.A., ch. 227, now ch. 341A, The 
Code 1979. Section 341A.18, The Code 1979, entitled "Civil Rights Re
spected", imposes restrictions on certain political activity by deputy 
sheriffs covered by civil service, while extending other protections, as 
follows: 

A person shall not be appointed or promoted to, or demoted or discharged 
from, any position subject to civil service, or in any way favored or 
discriminated against with respect to employment in the sheriff's office 
because of his political or religious opinions or affiliations or race or 
national origin or sex, or ag-e. 

A person holding a position subject to civil service shall not, during his 
scheduled working hours or when performing his duties or when using 
county equipment or at any time on county property, take part in any 
way in soliciting any contribution for any political party or any person 
seeking political office, nor shall such employee engage in any political 
activity that will impair his efficiency during working hours or cause him 
to be tardy or absent from his work. The provisions of this section do not 
preclude any employee from holding any office for which no pay is 
received or any office for which only token pay is received. 

A person shall not seek or attempt to use any political endorsement in 
connection with any appointment to a position subject to civil service. 

A person shall not use or promise to us·e, directly or indirectly, any 
official authority or influence, whether possessed or anticipated, to secure 
or attempt to secure for any person an appointment or advantage in the 
appointment to a position subject to civil service, or an increase in pay 
or other advantage in employment in any such position, for the purpose 
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of influencing the vote or political action of any person or for any 
consideration. 

An employee shall not use his official authority or influence for the 
purpose of interfering with an ·election or affecting the results thereof. 

Any officer or employee subject to civil service who violates any of the 
provisions of this section shall be subject to suspension, dismissal, or 
demotion subject to the right of appeal herein. 

All employees sha11 retain the right to vote as they please and to express 
their opinions on all subjects. 

Any officer o1· employee subject to civil service who shall become a 
candidate for any partisan elective office for remunemtion shall, com
mencing thirty days prior to the date of the primary o1· general election 
and continuing until such person is eliminated as a candidate, either 
voluntarily or otherwise, automatically rect'ive leave of absence without 
pay and dw·ing such period shall perform no duties connected with the 
office o1· position so held. [Emphasis supplied.] 

It is apparent that the Legislature enacted these restrictions to prevent 
political considerations from infecting, however subtly, the integrity and 
efficiency of the law enforcement offices involved, and to ensure that full 
value is received for the expenditure of public funds. Thus, §341A.18, 
The Code 1979, restricts working-hours political activity and involvement 
that will impair efficiency during working hours. Further, recognizing 
that involvement in a political campaign for partisan office may require 
a personal, emotional and physical dedication that could seriously detract 
from attention to duties, and could promote opportunity for application 
of unwholesome influence, the Legislature requires an employee subject 
to ch. 341A, The Code 1979, to take a leave of absence prior to a primary 
or general election, and to perform no official duties during that time. 
Civil service statutes containing limitations on political activity more 
restrictive than §341A.18, The Code 1979, have been upheld as serving 
valid and important state interests. See llmderick v. Oklahoma, 413 U.S. 
601, 93 S.Ct. 2908, 37 L.Ed.2d 830 (1973); United States Civil Service 
Commission v. National Association of Letter Carriers, AFL-CIO, 413 
U.S. 548, 93 S.Ct. 2880, 37 L.Ed.2d 796 (1973). 

The civil service system established by ch. 341A, The Code 1979, does 
not, however, cover all county employees who are designated "deputy 
sheriff". Section 341A.7, The Code 1979, provides: 

The classified civil service positions covered by this chapter sha11 include 
persons actua1ly serving as deputy sheriffs who are salaried pursuant to 
section 340.8, but do not include a chief deputy sheriff, two second deputy 
sheriffs in counties with a population of more than one hundred thou
sand, and four second deputy sheriffs in counties with a population of 
more than two hundred thousand, ... [Emphasis supplied.] 

Earlier opinions from this office have interpreted this section to mean 
that the chief deputy sheriff in a county is not covered under the um
bre11a of civil service, and not subject to the provisions of ch. 341A. 
1976 Op. Atty. Gen. 215; 1974 Op. Atty. Gen. 193. Thus, in response to 
your first question, a chief deputy sheriff would not be r.equired to take 
a thirty-day leave of absence when he or she becomes a candidate for any 
partisan elective office for remuneration, pursuant to §341A.18, The 
Code 1979. 

The question of whether a probationary deputy sheriff is required to 
take a leave of absence pursuant to §341A.18, The Code 1979, has never 
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been addressed by the courts of this state or this office. New employees 
starting in deputy sheriff civil service positions are subject to a proba
tionary period prior to permanent appointment, pursuant to §341A.ll, 
The Code 1979: 

The tenure of every deputy sheriff holding an office or position of 
employment under the provisions of this chapter shall be conditional upon 
a probationary period of not more than twelve months, and where such 
deputy sheriff attends the law enforcement academy or a regional train
ing facility certified by the director of the Iowa Jaw enforcement acade
my, a probationary period of not more than six months, during which 
time the appointee may be removed or discharged by the sheriff. 

Section 341A.ll, The Code 1979, restricts only the granting of tenure 
to a deputy sheriff. A probationary deputy sheriff will not attain 
permanent rank and is not extended protection from summary dismissal, 
until the condition precedent to permanent appointment, i.e., probation, 
has been fulfilled. The language of §341.11, The Code 1979, does not 
exempt probationary deputies from other provisions of ch. 341A. To 
secure an initial appointment, a prospective employee must meet citizen
ship and fitness requirements of §341A.10, The Code 1979, and complete 
the competitive examination process, under §§341A.G (6), 341A.8, The 
Code 1979. Once appointed, he or she becomes "subject to civil service", 
except that for a period of time, the employee may he removed or dis
charged without a disciplinary !waring provided by §341A.12, The Code 
1979. A probationary employee would be proteded, however, from dis
charge or discrimination because of political or religious opinions or 
affiliations or race, sex, age or national origin, pursuant to §341A.18, 
The Code 1979. We believe that a probationary deputy sheriff would also 
be subject to the leave requirement of §341A.18, The Code 1979. 

Your final question concerns whether a deputy sheriff subject to 
§341A.18, The Code 1979, may elect to take vacation and receive accu
mulated vacation pay during the required 30-day candidate's leave of 
absence. Section 341A.18, The Code 1979, requires a "leave of absence 
without pay". Generally, a leave of absence connotes a permission to be 
away from a certain place for a stated time with the supposition of 
returning thereto. Gibbons v. City of Sioux City, 242 Iowa 160, 45 N.W. 
2d 842 (1951). We believe there is some ambiguity in the modifying 
term "without pay" as it is utilized in this section. Compensation due an 
employee as "wages", see. for example, §91A.2 ( 4) (b), The Code 1979, 
are accrued by an employee while on active duty during regular pay 
periods, and can include accrual of vacation benefits. We believe "without 
pay" should be read to prohibit accrual of additional wages by an 
employee when he or she is no longer in active service. 

An employee receiving vacation pay while not on active duty is receiv
ing compensation alrl'ady car/led, and it is our opinion that such compen
sation may be paid while an employee i~ on a ~341A.18 candidate's leave. 
If the employee were to terminate, accrued vacation pay would generally 
be paid; the mandatory leave of absence provision should be interpreted 
similarly, in light of the purpose of §341A.18, The Code 1979. It is un
likely that the Legislature intended this language to work a hardship 
on an employee wishing to run for partisan office or to prohibit that 
action. Rather, the Legislature's concern was more likely that public 
funds not be expended when no service is being returned. The language of 
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§341A.18 would prohibit an employee subject to the leave requirement 
from receiving new compensation for work periods when they were not 
on active duty. But it is not easy to see how payment of accrued vacation 
pay during an enforced leave, while an employee is statutorily prohibited 
from performing any official duties, would violate the logical intent of the 
section. 

In conclusion, it is our opinion that §341A.l8, The Code 1979, requires 
a deputy sheriff covered by civil service, including a deputy sheriff on 
probationary status, who becomes a candidate for a partisan elective 
office for remuneration, to take a 30-day leave of absence immediately 
prior to the primary and general elections. Chief deputy sheriffs are not 
subject to ch. 341A, The Code 1979, and are not required to take such a 
leave. A deputy sheriff subject to §341A.l8, The Code 1979, may elect 
to take vacation and receive vacation pay already accrued during the 
required 30-tlay leave of absence. 

July 8, 1980 

CIVIL RIGHTS/CONCILIATION/BACK PAY. §§601A.15(3) (d), 601A.15 
(5), (i01A.15(8)(a)(l), The Code 1979; §96.3 as amended by 1979 Ses
sion, 6Hth G.A., chapter 33, ~5. Sections 601A.15(3) (d) and 601A.15(5) 
require that further conciliation efforts cannot be bypassed until the 
thirtieth day following the initial conciliation meeting, regardless of a 
respondent's intransigence. §601A.15(3) (a) (1 ), The Code 1979, requires 
that a complainant's back pay award be reduced by the total amount 
of unemployment compensation benefits received during the back pay 
period. This achieves the object to be attained by §96.3 The Code as its 
provisions for recovering unemployment compensation benefits from 
complainants who receive a back pay award pursuant to §601A.15(8) 
(a)(l), The Code 1979. (Nichols to Reis, Executive Director, Iowa Civil 
Rights Commission, 7-8-80) #80-7-5(L) 

July 10, 1980 

COUNTIES, HIGHWAYS: Necessity for speed limit signs: §§321.285, 
321.289, 321.290, 321.293, 321.295, 321.482, The Code 1979. The speed 
limits generally set by §321.285 need not be posted to be enforceable. 
Failure to post signs regarding speed limits required by §321.289 does 
not render the speed limit unenforceable. Exceptions to the general 
speed limits set pursuant to §321.285(7), 321.290, 321.293 or 321.295 
must be posted to be in effect and enforceable. (Hayward to Van 
Maanen, State Representative, 7-10-80) #80-7-6 (L) 

July 10, 1980 

CIVIL HIGHTS/AGE, HEIGHT, WEIGHT CRITEIUA FOR EMPLOY· 
MENT. 29 U.S.C. §631(a), 42 U.S.C. ~2000 et seq., Chapters 400 and 
601A, §§4.7, 80B.ll, 400.17, 411.6, 601A.6(1)(a), 601A.6(2), 601A.l8, 
The Code 1979. Selection criterion imposing a minimum age limitation 
of 21 years for the positions of police officer am: firefighter is clearly 
violative of Chapters 400 and 601A of the Code of Iowa. The use of a 
maximum age limitation of 30 years is subject to strict scrutiny and 
can be upheld only if there can be demonstrated a reasonable relation
ship between such limitation and the duties of the positions. If it were 
shown that height and weight requirements disproportionately impact 
upon a protected class of persons, the employer would be required to 
prove a manifest relationship between the requirements and perform
ance of the job. (Herri.ng to Norland, State Representative, 7-10-80) 
#80-7-7 

Mr. Lowell E. Norland, State Representative: You have requested an 
opinion from this Office as to the legality of certain employment criteria 
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utilized by the City of Mason City Civil Service Commission for the 
selection and hiring of firefighters and police officers. Specifically, you 
raise the two following questions: 

(a) Whether a minimum age limit of 21 years and a maximum limit of 
30 years violates Chapter 601 A, Code of Iowa, or any provision of the 
State Constitution. 

(b) Whether a minimum height requirement of five feet eight inches 
(5'8") "in stocking feet" and minimum weight requirement of 145 lbs. 
"stripped" violate the same state statute. 

In our opinion, the imposition of specified age limitations as employ
ment selection criteria would not only contravene Chapter 601A, but also 
other provisions of the Code of Iowa ( 1979). With reference to your 
inquiry regarding the use of minimum height and weight requirements, 
Chapter 601A will not automatically bar the use of such criteria. How
ever, federal case law in the area suggests courts will closely scrutinize 
use of these employee selection niteria to determine if there is the 
necessary correlation between these requirements and job performance. 

I. MINIMUM AND MAXIMUM AGE LIMITATIONS 

Contained within the Iowa Civil Rights Act of 1965, Chapter 601A, 
The Code 1979, is a ban upon discrimination in employment on the basis 
of age. This prohibition of age discrimination is not applicable to persons 
under the age of 18 years, unless they are considered by the law to be an 
adult. §601A.6 (2), The Code 1979. However, with respect to all other 
persons seeking employment, the Legislature has mandated a policy of 
non-discrimination: 

1. It shall be an unfair or discriminatory practice for any: 

a. Person to refuse to hire, accept, register, classify or refer for 
employment, to discharge any employee, or to otherwise discriminate in 
employment against the applicant for employment or any employee be
cause of the age, race, creed, color, sex, national origin, religion or 
disability of such applicant or employee, unless based upon the nature 
of the occupation ... " 

§601A.6(1) (a), The Code 1979 (emphasis supplied). 

Clearly, the Iowa Civil Rights Act prohibits the use of age as an 
employment selection criterion, unless that criterion is related to the 
nature of the occupation. 

It must also be noted that the Act is a statute of general import, 
"designed to conect a broad pattern of behavior, rather than only afford
ing a procedure to settle a specific dispute." Estabrook v. Iowa Civil 
Rights Commission, 283 N.W.2d 306, 308 (Iowa 1979); see §601A.18, 
The Code 1979. In addition to the broad policy statement of Chapter 
601A, the Legislature has reiterated this principle with reference to civil 
service positions: 

A person shall not be appointed, promoted, discharged or demoted to or 
from a civil service position or in any other way favored or discriminated 
against in that position because of political or religious opinions or 
affiliations, race, national origin, sex, or age. 

§400.17, The Code 1979 (emphasis supplied). 
These legislative statements of public policy are, however, subject to 

specified exceptions likewise fashioned by the Legislature. For this rea-
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son, specific Code provisions establishing age requirements for law en
forcement officials must be recognized as creating specific exceptions to 
the general rule of non-discrimination on the basis of age. §4.7, The Code 
1979; Doe v. Ray, 251 N.W.2d 497, 501 (Iowa 1977). 

In light of this legislative scheme generally prohibiting discrimination 
with specifed exceptions, the use of a minimum age limit of 21 years 
would clearly violate Code provisions governing the employment of police 
officers and firefighters. Initially, to require employees to be at least 
21 years of age would violate the general prohibition against discrimina
tion on the basis of age. §600A.6 ( 1) (a), The Code 1979. In addition, 
the Legislature has specifically stated that the minimum age require
ment for entrance to approved law enforcement training schools is 18 
years of age. §80B.ll, The Code 1979. In an opinion issued by this Office 
in 1973, the author provided the rationale for ·the legislative change in 
the minimum age for law enforcement personnel from 21 years to 18 
years. 1973 Op. Att'y Gen. 132. That opinion notes that the change in 
the minimum age requirement correlated with the reduction in the age 
of majority from 21 years to 1~ years of age. Focusing upon legislative 
intent, the opinion concluded that upon completion of instruction at the 
Iowa Law Enforcement Academy, a graduate is qualified for employ
ment or placPment. To <"onstrue the statute to require u minimum age 
of 21 would leave an IH year-old g-raduate suspended in limbo for :J years. 
Therefore, the age limitation contained within ~HOB.11, The Code 1979, 
was e~tablished when the agl' of majority was changed. This opinion 
adheres to the rationale and conclusion of that earlier opinion. It is 
apparent under both the general provisions of the Code and specific 
provisions relating to police officers and firefighters, that the sole legal 
minimum age requirement is 18 years of age. Any use of a greater age 
as the minimum age for employee selection for either police officers or 
firefighters would be in contravention of the law. 

Your inquiry also requests an opinion of the establishment of a maxi
mum age of 30 years for the selection as police officer or firefighter. A 
prior Attorney General's opinion has discussed the problems inherent in 
the establishment of a maximum age limitation governing the hiring of 
pen;un~ w1· law ·enforcement positwns. Hl73 Op. Att'y Gen. 116. That 
opinion concluded that such limitations are permissible only if the nature 
of the particular position sought by the job applicant required an age 
limitation. Inasmuch as some positions in law enforcement agencies are 
essentially civilian in nature and would not require an age qualification, 
a rule automatically prohibiting older persons from applying for posi
tions would be illegal. If the position cannot justify an age qualification 
by its very nature, it cannot be subjected to such a qualification without 
violating *(i() liUi, '!'he Cod!' I !17!1. 

It should ht! uoted that hy it~ term~. Chuptt••· liOIA forbids employment 
discriminatiou against all persom; once they huvc rcut•ht!d 18 years of 
age, without uny upper limit. §601A.6(1) and (:l), The Code 1!179. This 
differs from the federal Age Di~tTimination in Employment Act of 1967, 
29 U.S.C. §621 et seq., which creates a limited protected class of persons 
between 40 years and 70 years of age. 29 U.S.C. §631 (a). A specific 
exception to the Iowa concept of a limitless class was recently created 
when the Legislature passed H.F. 680 permitting the involuntary retire-
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ment of persons who have attained 65 years of age. 1979 Acts (68 G.A.), 
Chap. 35 §10. As these individuals must also be in a "bona fide executive 
or high policy-making position" for two years prior to this involuntary 
retirement, it is doubtful whether this exception would apply to police 
officers and firefighters, who are the focus of your request for an 
opinion. However, at the same time the Legislature enacted an amend
ment to §400.17, The Code 1979, establishing 65 years as the maximum 
age for firefighters and police officers. 1979 (68th G.A.), Chap. 35, §6. 
Further, §411.6, The Code 1979, allows police officers and firefighters 
who have attained 55 years of age to retire if they have served 22 years 
in their respective departments. Under this statute, it can be inferred 
that the <·ollection of retirement benefits is dependent 4pon one's entry 
into the service at, at most :l:l years of age, in order to serve 22 years 
in the department and retire at the minimum age of 55 years. However, 
because this provision is not a hard and fast rule and is dependent upon 
both years of service and years of age, it appears this age delineation 
would pass muster under challenge. 

We adhere to the conclusion reached by the author of the 1973 opinion 
respecting the establishment of a maximum age for selection for employ
ment. Although the use of a maximum age limitation of 30 years as an 
employment selection criterion cannot be viewed as per se violative of the 
Iowa Civil Rights Act, we must caution that any establishment of a 
maximum age for the selection and hiring of firefighters and police 
officers must bear a reasonable relation to the duties and requirements 
of the position. The establishment of such a rigid criterion will be sub
jected to close scrutiny in light of the policy of Chapter 601A and §400.17 
forbidding discrimination in employment on the basis of age. Unless this 
criterion is justifiable as a bona fide occupational qualification or job
related and necessary for the safe and efficient operation of the police 
or fire department, it will fail to pass muster under the statutes. See, 
§601A.6(1), The Code 1979; Griggs v. Duke Power Co., 401 U.S. 424, 
432 (1971); Robinson v. Lorilland C01·p., 444 F.2d 791 (4th Cir.), cert. 
dismissed, 404 U.S. 1006 ( 1971) ; United States u. Jacksonville Terminal 
Co., 451 F.2d 418 (5th Cir. 1971). 

The Mason City Civil Service Commission's selection criterion imposing 
a minimum age limitation of 21 years is clearly violative of Chapters 
400 and 601A of the Code of Iowa (1979), in light of the specific statute 
mandating a minimum age of only 18 years of age. The use of a maxi
mum age limitation of 30 years as a device to sift out applicants for 
police officer and firefighters positions will be subject to close scrutiny. 
The respective departments will be required to justify the use of that 
criterion by demonstrating a reasonable relationship exists between such 
an age limitation and the duties of the position of firefighter or police 
officer. However, because of the Legislature's inferential determination 
of an older age (i.e., 33 years) as sufficient to trigger the retention of 
retirement benefits, it may be argued that the establishment of the 
lesser age as a selection criterion is in violation of the Legislature's 
intent. 

II. HEIGHT AND WEIGHT REQUIREMENTS 

The use of height and weight standards as employee selection criteria 
for police officers and firefighters is not specifically proscribed by 
Chapter 601A or any other relevant statute. A portion of Chapter 400 
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contains a non-discrimination provisiOn which speaks to the selection 
criteria for civil service applicants, but it does not specifically forbid 
the use of certain physical standards as such criteria. §400.17, The Code 
1979. This issue has arisen in the State of Iowa previously, as it has 
been addressed in prior Attorney General's opinions. In addition, an 
instructive source is the federal case law analyzing the imposition of 
height and weight criteria under both constitutional and Title VII 
standards. 

In other jurisdictions where specific state statutes do not address this 
issue, height and weight requirements have been challenged as violative 
of either the Equal Protection provision of the federal and state constitu
tions or Title VII, Civil Rights Act of 1965, 42 U.S.C. §2000 et seq. 
Even facially neutral employment selection criteria have been found to 
disproportionately impact upon a protected class of persons and thereby 
discriminate in effect. 

Under both constitutional and statutory challenges, a complainant of 
discrimination by the use of allegedly neutral selection criteria must 
establish that these criteria caused his or her disqualification from the 
applicant pool and demonstrate a disproportionate impact upon the class 
of persons of which he or she is a member. Vanguard Justice Society v. 
Hughes, 471 F.Supp. 670, 698-703 (D.Md. 1979). Unlike a Title VII 
challenge, a constitutional challenge further requires a showing of dis
criminatory intent in order to establish complainant's prima facie case. 
Washington v. Davis, 426 U.S. 229, 238-39 (1976). Under both legal 
theories, once a prima facie case is established, the burden shifts to the 
employer to establish the necessary "manifest relationship" between the 
employment requirements and successful performance upon the job. See, 
Vanguard Justice Society, supra. 

A. CONSTITUTIONAL CHALLENGE 

Under both the federal and Iowa Constitutions, the government cannot 
deny a person equal protection of the laws. The 14th Amendment guaran
tees equal protection of the laws and prevents official conduct which 
discriminates on the basis of race. Washington v. Davis, 426 U.S. 229 
(1976). Proof of state actions resulting in the denial of equal protection 
of the laws guaranteed by the 14th Amendment or proof of actions by 
state officials depriving a person of this constitutional guarantee would 
allow a complainant of di5crimination to prevail. Ethridge v. Rhodes, 268 
F.Supp. 83 (S.D. Ohio, 1967). Thus, a state cannot constitutionally create 
job requirements which unfairly discriminate against a class of persons. 
Where employee selection criteria such as height and weight require
ments are challenged under the Constitution, the resolution of two issues 
is determinative: ( 1) Does the requirement discriminate against a class 
of people, and (2) Is there a rational relationship between the require
ment and the performance of the job which would outweigh this dis
criminatory effect? See, 19'14 Op. Att'y Gen. 664. 

A complainant establishes a prima facie case of employment discrimi
nation by proving that the height and weight selection criteria caused 
his or her disqualification for employment and the disproportionate im
pact of this requirement upon a class of persons of which he or she is a 
member. Castro v. Beecher, 459 F.2d 725 (1st Cir. 1972). In addition, 
the Supreme Court has held that the intentional or purposeful nature of 
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the discrimination must he proven in order to establish the unconstitu
tionality of thc~e employment pral'lit·c~. WaHhinutou ''· /)avis, 426 U.S. 
22!1 (lll71i). In thut t·n~c. Uw Court slated: 

The n•ntrol purpose of the Equal l'rolPetion Clause of the Flln!'teenth 
Amendment i~ the prevention of offieiul eondurt disniminntinl(' on the 
basis of race ... rHowPver] ... the basic equal protection principle 
[is] that the invidious quality of 11 law claimed to he racially discrimina
tory must ultimately Ill' traced to a raeially disniminatory purpose. 

Washingto11, 426 U.S. at 239-40. 

l.t is clear that the required showing of discriminatory impact can be 
established by a statistical demonstration of a significant discrepancy 
between the percentage of members of a protected group who qualify 
for a position and that group's percentage in the relevant labor market. 
Note, 47 So. Cal. L.Rev. 585, 594-602 (1974). Definite height and weight 
requirements for employment may be found to have a disproportionate 
impact on several bases, including race and sex. Jd. at 588 n.13 and 589 
n.16. The standard for reviewing the alleged discrimination in light of 
constitutional proscriptions may vary depending upon the class which 
suffers from the disproportionate impact of the rule. See, Bice, Standards 
of Judicial Review under the Equal Protection and Due Process Clauses, 
50 So. Cal. L.Rev. 689, 693-707 ( 1977); Vanguard Justice Society v. 
Hughes, 471 F.Supp. 670, 720 n.58 (D-.Md. 1979). 

An example of a case involving the discriminatory impact of a height 
requirement on the basis of race is United States v. City of Buffalo, 
547 F.Supp. 612 (W.D.N.Y. 1978), in which a 5'9" requirement for police 
patrolmen was found to eliminate 80.6'1, of Spanish-speaking American 
males aged 17-26 as compared to only 48.5% of non-Spanish-speaking 
American males. City of Nuffalv, 547 F.Supp. at 625. This disparity was 
sufficient to establish a prima facie case of race discrimination in the 
imposition of absolute height requirements. Similarly, the use of a 
facially neutral height requirement has been found to be discriminatory 
on the basis of sex and unconstitutional. Vanguard Justice Society, 471 
F.Supp. at 720. Such a minimum requirement has been statistically 
established as in effect discriminatory, in that it selects out a greater 
percentage of women applicants from an employment position with law 
enforcement. 47 So. Cal. L.Rev. at 586-89 and n. 13. 

Once a prima facie case of discriminatory impact has been estab
lished, the burden shifts to an employer to show that the requirement 
for the job is rationally related to the performance of the job. If this 
requirement is shown to bear a rational relationship to a legitimate 
state objective, it must be sustained. Smith v. T1·oyan, 520 F.2d 492, 
495 (6th Cir. 1975). In that case, the court found a 5'8" height require
ment was not unconstitutional as there was rational support for it in the 
nearly universal use of height requirements and in view of the adamant 
testimony by three police officials of the need for such a height require
ment. However, the court found that a weight requirement of at least 
145 lbs. was unconstitutional as it disqualified a greater number of 
female applicants who met the height requirement than male applicants 
who met that same requirement. Weight in itself was also shown not to 
be rationally related to physical strength and psychological advantage. 
520 F;2d at 497-98; see also, 47 So. Cal. L.Rev. at 608-09. 
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More recently, a district court has ruled that long-held conceptions 
concerning the sexes have been found to be erroneous and that the 5'9" 
height requirement of the Baltimore City Police Department was neither 
rationally related to the position of police officer, nor fairly and sub
stantially related to the performance of the duties of that said position. 
In Vmtyuanl .lttHiir.•· Su•·ii'IJI ''· lluyiii'H, 171 F.Supp. fi70 (I).Md. IB7!l), 
testing the nilcrion umlcr a con~t.itutional slandal'll, the tlistl'ict court 
rejected a contention that the height requirement survived constitutional 
scrutiny. The court stated: 

Defendant's position that physically capable personnel are vital to the 
functioning of an urban police force is, of course, sound. The fact that 
the use of force by policemen may be infrequent does not mean the 
selection criteria relevant to the capacity of a police officer to exert 
necessary force are invalid. Nonetheless, it would not appear that the 
height-weight requirement challenged herein bears a "manifest relation
ship", see, Griggs v. Duke Power Co., [401 U.S. 424, 432 (1971)], to the 
physical capabilities of a police officer or to other qualifications neces
sary for successful performance of that position. Vanguard Justice So
ciety, 471 F.Supp. at 712-13. 

The Mason City Civil Service Commission's height/weight require
ment of 5'8" and 145 lbs., if shown to have a discriminatory purpose 
and to effect a disproportionate impact upon a class of persons, whether 
by race, sex, or other classification, will require justification by the 
employer under a rational relationship test such as set forth above. 
However, in the absence of case law in this area in the State of Iowa, 
it is impossible to predict that said requirements might be found uncon
stitutional. 

B. TITLE VII CHALLENGE 

The Iowa Supreme Court in Quaker Oats Co. v. Ceda1· Rapids Human 
Rights Comm., 268 N.W.2d 862 (Iowa 1978), articulated its posture in 
interpreting the state's civil rights Act. The court indicated that state 
courts are not bound by federal decisions construing federal statutes, 
but that such cases would be instructive when similar challenges to 
employment criteria were raised umler Chapter 601A, The Code 1979. 
Quaker Oats, 68 N.W.2d at 865-68. 

As indicated above, a prima facie case of discrimination under Title 
VII is established by a showing of disproportionate impact upon a pro
tected class. The burden of the employer in such a case is to demonstrate 
by a preponderance of the evidence that the requirement in question has 
a "manifest relation to the employment in question". Griggs v. Duke 
Powe1· Co., 401 U.S. 424, 432 (1971). If the employer proves that the 
challenged requirements are job-related, the complainant may then show 
that other selection devices without a similar discriminatory effect 
would likewise serve the employer's legitimate interest and must be 
utilized. Albemarle Paper Co. v. Moody, 422 U.S. 405 (1975). A person 
challenging an employment requirement under Chapter 601A or Title 
VII faces a less onerous burden than a person challenging under the 
Constitution. Washington t•. Davis, 426 U.S. 229, 247 (1976). Intent or a 
purpose to discriminate need not be shown. !d.; Dothan/ v. Rawlinson, 
433 u.s. 321, 328-29 (1977). 

The United States Supreme Court in Dothard v. Rawlinson, 433 U.S. 
321 (1977), reviewed a minimum height and weight qualification for 
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prison guards in light of Title VII and its proscription against sex 
discrimination. In doing so, the court upheld the lower court's determina
tion that those requirements discriminatorily impacted against women 
and that they could not be saved by mere assertions of a rational relation
ship to job performance. /d., 433 U.S. at 331. Actual validation of job 
selection criteria is required. /d., 433 U.S. at 332; Davis v. County of 
Los Angeles, 566 F.2d 1334 (9th Cir. 1977), vacated as moot, U.S. 

( ) ; U.S. t•. City of Buffalo, 457 F.Supp. 612 (W.D.N.Y. 1978); 
Vanguard Justice Society, supra. 

In summary, the ultimate validity of the Mason City Civil Service 
Commission requirements of a 5'8" height and 145 pound weight depends 
upon questions of fact which may not be resolved in an opinion of the 
Attorney General. If it were shown that these 1·equiremcnts dispropor
tionately impact upon a protected class of persons, as appears somewhat 
likely from prior decisions, the Commission would be required to prove a 
manifest relationship between the requirement and performance of the 
job. Statistical validation of these criteria would suffice. Dothard, 433 
U.S. at 332. As a practical matter, we would recommend that the Com
mission attempt to validate the criteria. If that cannot be done, serious 
consideration should be given to abandoning the criteria. 

July 10, 1980 

COUNTIES AND COUNTY OFFICERS: County Compensation Board. 
Ch. 340A, The Code 1979; §340A.6, The Code 1979. There are no limi
tations on the revisions that can be made by a county compensation 
board in the recommended compensation scheduleaf ter the public 
hearing required by §340A.6, The Code 1979, prior to adoption of a 
final compensation schedule to be transmitted to the county board of 
supervisors. There is no requirement that a county compensation board 
hold any additional public hearings when an increase or reduction is 
made in the recommended compensation schedule. (Hyde to White, 
First Assistant Johnson County Attorney, 7-10-80) #80-7-8 

.f. l'ntrick White, First Assistant County Attorney, Johnson County: 
We have received your request for an opinion from this office concern
ing the procedure followed by a county compensation board when recom
mending a compensation schedule for elective county officers to the 
county board of supervisors, pursuant to ch. 340A, The Code 1979. 
Specifically, your questions are: 

May the final compensation schedule prepared by the Compensation 
Board exceed the recommended schedule published for public hearing? 
If not, may a revised recommended schedule be adopted, noticed and 
hearing held prior to final recommendation? If the recommended schedule 
may be exceeded by the final recommendation, are there any limitations 
thereon? What, if any, different answer obtains from the fact that the 
Compensation Board completes its action in January rather than De
cember? Is, as we assumed, the December date in Section 340A.6 of the 
Code directory in nature but not mandatory in the sense that no jeopardy 
attaches to a delay in the Board's recommendation. 
What, if any, effect on your opinion is it that the Compensation Board 
makes only a recommendation to the Board of Supervisors? Since the 
Compensation Board's rccommendntion does fix by law certain parame
ters for elected officer's salaries (cannot exceed/eflual percentage re
ductions), dot•s its puhlk hen ring rise to n level which repose!~ certain 
rights in thP tuxpnyt•r'! 
w(~ hl•liC'Vt• 1111 lllllllY~i~ of tlw lnnJ,tllll){t' t"ontninC'd in dl. :140A, The Codt• 
197!), n~ intcrprete.tl hy eurlie1· opinion~ of this office, provides a re
~ponse to mm;t of your questions. 
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The system of setting compensation for elective county officers through 
recommendations of a county compensation board was established by the 
General Assembly in the 1975 Session, 66th G.A. Ch. 340A, The Code 
1979, creates county compensation boards composed of a representative 
group of five officers and residents, including a mayor of an incorporated 
city located within the county and a representative of the general public, 
both selected by a convention of the mayors of all incorporated cities 
located within the county, a member of a board of directors of a school 
district located within the county and a representative of the general 
public, both selected by a convention of the members of the boards of 
directors of all school districts located within the county, and an elector 
of the county representing the general public selected by the members 
of the county board of supervisors. Section 340A.1, The Code 1979; see 
1976 Op. Atty. Gen. 394. The county compensation board is directed to 
annually follow certain procedures resulting in the determination of a 
recommendation of compensation to the county board of supervisors, 
pursuant to §340A.6, The Code 1979: 

The county compensation board annually shall review the compensation 
paid for comparable offices in other counties of this state, other states, 
private enterprise, and the federal government. The board shall prepare 
a recommended compensation schedule .fo1· the elective county officers. 
Following completion of the compensation schedule, the board shall pub
lish the compensation schedule in a newspapt'r having general circulation 
throughout the county. If a county officer compensation study has been 
received from the general assembly within the preceding five years, a 
comparison of the compensation recommendations of such study and the 
compensation schedule prepared by the board shall be included in the 
publication. The publication shall also inclHde a public notice of the date 
and location of a hearing to be held by the board not less than one week 
nor more than three weeks of the date of notice. Upon completion of the 
public hearing, the county compensation boa1·d shall prepare a final 
compensation schedule recommendation. 

During the month of December, 1975 and each year thereafter, the county 
compensation board shall tmnsmit its recommended compensation sched
Hle to the board of supervisors. The board of supervisors shall review 
the recommended compensation schedule. In determining the final com
pensation schedule of the elected county officers which shall not exceed 
the recommended compehsation schedule. In determining the final com
pensation schedule if the board of supervisors wishes to reduce the 
amount of the recommended compensation schedule, the annual salary 
or compensation of each elected county officer shall be reduced an equal 
percentage. A copy of the final comp·ensation schedule adopted by the 
board of supervisors shall be filed with the county budget at the office 
of state comptrolled. The final compensation schedule shall become 
effective on the first day of July next following its adoption by the 
board of supervisors. [Emphasis supplied.] 

The county compensation board is directed to gather certain data from 
which it determines a "recommended compensation schedule for the 
elective county officers." The compensation board then conducts a public 
hearing, offering an opportunity for public comment and input, before 
preparation of a "final compensation schedule recommendation." The 
use of the words "recommended" and "final" contemplate that altera
tions in a compensation schedule can and will be made, incorporating 
additional considerations that may be brought to the county compensation 
board's attention during the public hearing process. Clearly, the final 
compensation schedule prepared by the compensation board can propose 
salaries that exceed or are less than salaries contained in the published 
recommended schedule. There is no requirement for the compensation 



760 

board to hold any additional public hearing:,; when a change is made in 
the compensation schedule after the first and only public hearing re
quired by §340A.6, The Code 1979. In fact, ~uch a requirement could 
lead to a never-ending hearing process, clearly not envisioned by the 
Legislature. Further, the statutory directions contain no limitations on 
the extent of changes in the compensation schedule which can be adopted 
by the compensation board, since any revision would generally occur as a 
result of the submission of data and information during the hearing 
process. It becomes the responsibility of the county board of supervisors 
to adopt a final compensation schedule to incorporate into the county 
budget, although the supervisors are limited to acceptance of the com
pensation schedule as submitted, or a reduction by an equal percentage 
for all officers. Section 340A.6, The Code 1979. See Op. Atty. Gen. 
#80-5-8. The requirement that the compensation schedule be transmitted 
to the board of supervisors during the month of December appears to 
establish a time frame for the compensation board to initiate its recom
mendation process, while affording the board of supervisors ample oppor
tunity to incorporate the adopted compensation schedule in the overall 
county budgetary process. Sec chs. 24 and 344, The Code 1979. Substan
tial compliance with this transmittal requirement should not affect the 
validity of the compensation schedule recommended or adopted. See 1976 
Op. Atty. Gen. 534 (substantial compliance with publication requirement 
of §340A.6, The Code 1977, is valid). 

In conclusion, it is our opinion that there are no limitations on the 
revisions that can be made by the compensation board in the recom-
mended compensation schedule after the sole public hearing required 
by §340A.6 prio1· to adoption of a final compensation schedule to be 
ti·ansmitted to the county board of supervisors. There is no requirement 
under §340A.G, The Code 1!!79, that a <"OUnty compensation board hold 
any additional public hearings when an increase or reduction is made 
in the recommended compensation schedule. 

July 11, 1980 

COUNTIES AND COUNTY OFFICEUS: Authority of officers desig
nated by county conservation board. Section 111A.5, The Code 1979. 
Officers designated by county conservation boards have all of the 
powers conferred by law on police officers, peace officers, or sheriffs 
hut their bailiwick is limited to the areas under the control of the 
county conservation board. (Osenbaugh to Fagerland, Acting Director, 
State Conservation Commission, 7-11-80) #80-7-9 (L) 

July 11, 1980 

STATE OFFICERS AND DEPARTMENTS, Department of Substance 
Abuse, Authority of Department to Administer a Treatment Facility: 
Sections 125.9(1), 125.9(9), 125.12(4), 125.13(1), The Code 1979. Chap
ter 125 envisions that the Department of Substance Abuse will operate 
primarily in a developing, coordinating, cooperating and supervising 
capacity and will contract with treatment facilities to assure that 
treatment services are provided substance abusers in Iowa. Chapter 
125 does not either expressly or impliedly grant to the director of the 
Department the power to actually administer a treatment facility. 
(Freeman to Riedmann, Director, Iowa Department of Substance 
Abuse, 7-11-80) #80-7-10 

Mr. Gary P. Riedmann, Director, Iowa Department of Substance 
Abuse: You have requested an Attorney General's Opinion concerning 
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the statutory authority of the Iowa Department of Substance Abuse to 
operate a treatment facility with the director of the department serving 
as an administrator of that facility. In particular, you posed the following 
question: 

In order that substance abusers and persons suffering from chemical 
dependency be afforded the opportunity to receive quality treatment and 
be directed into rehabilitation services which help them resume a socially 
acceptable and productive role in society, may the Iowa Department of 
Substance Abuse develop, implement and administer a comprehensive 
substance abuse program which includes a facility with the director 
as the administrator to maintain, supervise and control the facility 
operated by the Department of Substance Abuse, if this is ('nnsidered 
the most effective and economical course to follow in the establishment 
of a comprehensive and coordinated program for the treatment of sub
stance abusers and intoxicated persons? 

To anive at an answer to your question, it is essential to closely scruti
nize the statutory language of Chapter 125, The Code 1979, Iowa's com
prehensive substance abuse act, and to evaluate this language in light of 
basic principles of statutory construction and general principles of law. 

"Administrative bodies have only such power as is specifically con
ferred, or is to be necessarily implied, from the statute creating them." 
Quake1· Oats Cu. v. Ceda1· Rapids Human Rights Commission, 268 N.W.2d 
862, 868 (Iowa 1978). Administrative agencies exercise purely statutory 
power and must find within the appropriate governing statute warrant 
for the exercise of any claimed authority. ld. Chapter 125 is the govern
ing statute for the Iowa Department of Substance Abuse. 

Section 125.3 provides for the establishment of the Iowa Department 
of Substance Abuse and states, in part, the following: 

There is established the Iowa department of substance abuse which 
shall develop, implement and administer a comprehensive substance abuse 
program pursuant to sections 125.1 to 125.4a. 1 nere 1s estaonsnea wnnm 
the department a commission on substance abuse to establish policies 
governing the performance of the department in the discharge of duties 
imposed on it by this chapter. 

§125.3 (1), The Code 1979. Section 125.9, The Code, outlines the expressed 
powers of the director. This section states in pertinent part that the 
director may: 

1. Plan, establish and maintain treatment, intervention and education 
and prevention programs as necessary or desirable in accordance with 
the comprehensive substance abuse program . 

• • • 
!1. Do other Ul'b untl thin~es Hct•es::<ury or eonvenicnt to execute the 

authority expt·c::;::;Jy grunted to him. 

One must initially ask whethet· these provisions provide the statutory 
authority for the Department to establish and operate a treatment facil
ity with the director serving as an administrator of that facility. 

It is essential to note that the statute states the director may plan, 
establish and maintain treatment programs and does not use the word 
facility. Section 125.2(2) specifically defines "facility" as "a hospital, 
institution, detoxification center, or installation providing care, main
tenance and treatment for substance abusers and licensed by the depart
ment under section 125.13." The word "program" is not specifically de-
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fined within the statute. Furthermore, in reading the statute as a whole, 
it does not seem that the word "program" is meant to be used inter
changeably with the word "facility." Words not defined by statute are 
generally given their ordinary meaning unless possessed of a peculiar 
and appropriate legal meaning. Pottawattamie County v. Iowa Depart
ment of Environmental Quality, Air Quality Commission, 272 N.W.2d 
448 (Iowa 1978). In viewing the word "program" within the context of 
the statute itself, it appears that while "facility" clearly refers to an 
artual treatment institution or center, "program" refers to the system of 
services provided by these particular facilities or required to be pro
vided in treating sub::;tanee abusers by the director of the Department 
of Substance Abu::;e. Consequently, * 125.9 (1), giving the director the 
power to plan, e!;tablish and maintain treatment. programs, cannot be 
read as specifically granting the department authority to establish and 
operate a treatment facility. 

Nor does §125.9 (9) necessarily grant the Department of Substance 
Abuse the power to operate a treatment facility. The director, pursuant 
to this provision, has the power to "do other acts and things necessary 
or convenient to execute the authority expressly granted to him." The 
director's power pursuant to this provision is limited to actions which are 
necessary or convenient to the execution of expressly granted authority. 
The "powers" provision of Chapter 125 does not expressly provide the 
director with authority to operate a treatment facility. But, one must 
question whether operation of such a facility by the director is an act 
necessary to the execution of other authority expressly granted to him. 

Argument can be made that operation of a treatment facility by the 
director is necessary to the maintenance of treatment programs planned 
and established by the director pursuant to authority outlined in §125.9 
(1). A treatment program is of negligible value unless a facility is 
available to put such a program into effect. Nonetheless, it is unclear 
from the statute itself whether such power on the part of the director 
was one envisioned by the legislature in it::; creation of this statute. 
Certainly one can argue on the other side that if the legislature meant 
to delegate such serious authority to the Department, it would have 
expressly done so. 

When the terms of a statute are unclear or ambiguous, it is necessary 
to interpret the statute according to the principles of statutory con
struction. Hartman v. Merged Area VI Community College, 270 N.W.2d 
822, 825 (Iowa 1978). The goal in interpreting a statute is to ascertain 
legislative intent and to give effect to such intent. Doe v. Ray, 251 N.W. 
2d 496, 501 (Iowa 1977). Legislative intent is determined by construing 
the statute in its entirety and not from any one particular provision. City 
of Des Moines v. Elliott, 267 N.W.2d 44,45 (Iowa 1978). 

Section 125.1, The Code, provides, in part, that it is the policy of this 

state: 

1. That substance abusers and persons suffering from chemical de
pendency be afforded the opportunity to receive quality treatment and 
directed into rehabilitation services which will help them resume a 
socially acceptable and productive role in society. 
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The section further provides that it is the policy of the state to encour
age education and prevention efforts and to insure that substance abuse 
programs are operated by individuals qualified in their field. The subject 
matter of the act is revealed in its full title, as follows: 

An Act relating to substance abuse by creating an Iowa department 
of substance abuse, prescribing the structure, powers and duties of the 
department, applying the funding formula for alcoholism programs in 
chapter one hundred twenty-five ( 125) of the Code to all substance abuse 
programs, providing for the licensing of treatment facilities by the 
department, making provisions of chapter one hundred twenty-five (125) 
of the Code relating to the treatment and commitment of alcoholics, and 
persons incapacitated by alcohol applicable to persons who abuse any 
chemical substance. 

These provisions evidence a serious concern on the part of the legislature 
concerning the treatment and rehabilitation of substance abusers in Iowa. 
Certainly it would be within the policy statement of this Chapter to allow 
the director of the Department of Substance Abuse to administer a treat
ment facility, especially if no other treatment program is available and 
all other alternatives have been explored and rejected for good reason. 
Nonetheless, policy alone is insufficient to grant authority to an agency 
to do a particular act. Regardless of how attractive an agency's objec
tives are and regardless of how compelling the public interest is, public 
intet·est is not advanced when an agency acts beyond the scope of its 
jurisdiction. Midwest Video Cor]HJI'afioll 1'. F'cderal Cnmmunications Com
mission, 571 F.2d 1025, 1045, 1048 (8th Cir. 1978), aff'd 440 U.S. 689, 
99 S.Ct. 1435, 59 L.Ed.2d 692 ( 1979). It is necessary to show more than 
just that the policy of the statute would be served if the agency were 
allowed to act in a certain way. A further examination of the statute 
as a whole is required. 

The Department of Substance Abuse was established to develop and 
implement a comprehensive substance abuse program; the Commission 
on Substance Abuse was created to establish policies governing the De
partment in the discharge of its duties. Section 125.3, The Code 1979. 
The duties of the director are varied, including preparing and submitting 
a state plan for the treatment of substance abusers; developing and 
encouraging regional and local plans; coordinating the efforts of public 
and private agencies and organizations in conducting and establishing 
treatment programs; cooperating with other state departments in estab
lishing educational and treatment programs; organizing training pro
grams for people working with substance abusers; developing educational 
programs; fostering research; utilizing community resources; encourag
ing general hospitals and other health care facilities to admit substance 
abusers; and reviewing all 1:tate health, welfare, and treatment proposals 
submitted for federal funding and to advise the governor on provisions 
to be added relating to substance abuse. Section 125.10, The Code. While 
the duties of the director are functions which he is required to perform 
and are separate from the powers granted to him so that he might fulfill 
those functions, a review of the director's duties provides insight into 
the exact character of the powers entrusted to him. It is clear from the 
duties outlined in §125.10 that the legislature intended that the director 
act primarily in a coordinating, developing, organizing, fostering, and 
reviewing capacity. The language in that section of the statute in no 
way evidences an intent on the part of the legislature that the director, 
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who is responsible for developing programs and coordinating agencies 
and organizations in the implementation of those programs, should also 
become involved in the actual operation of a treatment facility. Rather, 
the stated duties of the director indicate he is to serve in a developing, 
coordinating, and supervising capacity, not in an actual delivery capacity. 

A substantial portion of Chapter 125 provides for the licensing of 
substance abuse treatment programs by the department. Sections 125.13-
125.21, The Code. Section 125.13 (1) states: 

[A] person may not maintain or conduct any chemical substitutes or 
antagonists program, residential program or nonresidential outpatient 
progmm, the primary purpose of which is the treatment and rehabilita
tion of substance abusers without having first obtained a written license 
for the program from the department. 

In other words, a primary funetion of the department is the licensing of 
programs of treatment facilities. The department is, likewise, responsible 
for annually inspecting the facilities and reviewing the procedures util
ized by each licensed program. Section 125.15, The Code. Again, the 
Department of SuhstancP Abuse is intimately involved in program de
velopment, coordination, and evaluation through its licensing function, 
indicating further that the legislature did not intend for the department 
to possess the power to operate a treatment facility. 

An inherent conflict of interest becomes apparent. If the Department 
did establish and operate a treatment facility with the director as an 
administrator of that facility, the body responsible for supervising the 
operations of treatment facilities would be placed in the position of 
supervising itself. Language in the licensing portion of Chapter 125 
simply does not provide for such a situation. Furthermore, §125.39 states 
that no program shall be licensed under §125.13 unless it is either a 
political subdivision, a licensed hospital or community mental health 
center operating under 230A or is organized under the Iowa nonprofit 
corporation act. While it would probably be possible for a facility oper
ated by the Department to comply with the latter provision of this 
section, it seems that if the legislature had intended that certain facilities 
would be operated by the Department itself, it would have added a 
proviso to that effect in this particular section. The express mention of 
one thing by the legislature ordinarily implies the exclusion of others. 
In 1·e Estate of Wilson, 202 N.W.2d 41, 44 (Iowa 1972). The absence of 
any reference to facilities administered by the director in this particular 
provision further indicates the legislature did not anticipate depart
mental administration of a treatment facility. 

It can be argued that §125.12 ( 4), The Code, impliedly provides such 
authority. That particular provision is contained within the section deal
ing with a comprehensive program for treatment - regional facilities. 
The proviso states: 

The director shall maintain, supervise and control all facilities operated 
by the director pursuant to this chapter. The administrator of each 
facility shall make a report of the activities of the facility to the com
mission in the form and manner the commission specifies. 

This is the only language throughout the course of Chapter 125 which 
expressly indicates that the director has the statutory power to operate 
treatment facilities. 
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Clearly this provJsJOn in and of itself is not an express grant of 
statutory authority. The only place in which power is expressly granted 
to the director is §125.9. Nonetheless, the language of this provision, 
creating a duty upon the director, indicates an implied power on the 
part of the director to operate treatment facilities, which power must be 
derived from §125.9. The question that must be asked, then, is what was 
the intent of the legislature in enacting §125.12(4)? 

Again, certain principles of construction are important. It is presumed 
that the legislature enacted each portion of a statute for a purpose and 
intended that each part be given effect. Iowa Department of Transporta
tion v. Nebmska Iowa Supply Cu., 272 N.W.2d 6, 7 (Iowa 1978). None
theless, all parts of a statute should be considered together and undue 
importance should not be given to any single or isolated portion. First 
National Bank of Ottumwa 1•. Bair, 252 N.W.2d 723, 725 (Iowa 1977). 
Consequently, §125.12 ( 4) must be read in pari materia with the remain
ing sections of Chapter 125 to ascertain its true purpose and effect. 

In analyzing this section, two questions should be kept in mind. On the 
one hand, if the legislature intended the statute to grant the director 
power to operate a treatment facility, why was not this power included 
in §125.9 and why is no mention of such a power made in any other 
section of the statute? On the other hand, if one concludes that the 
director does not possess the power to operate a facility, is §125.12(4) 
rendered meaningless, a result clearly not intended by the legislature? 
See Millsap v. Cedar Rapids Civil Srrvice Commissioner, 249 N.W.2d 
679,688 (Iowa 1977). (A statute is to he construed in such a manner 
that no provision is rendered superfluous.) 

Before addressing these particular questions, another statutory section 
requires exploration. Section 125.9 (2) states that the director may: 

Make contracts necessary or incidental to the performance of the 
duties and the execution of the powers of the director, including con
tracts with public and private agencies, organizations and individuals 
to pay them for :;ervices rendered or fumished to substance abusers or 
intoxicated persons. 

The contracting power of the director reappears in §125.10 (15) and, 
again, in §125.12 (7). The director, in his discretion, determines whether 
or not the department will contractually fund care and treatment in a 
particular licensed facility. Op. Att'y Gen. #79-10-12. It is clear that the 
legislature intended that the director provide treatment to substance 
abusers by contracting with certain licensed facilities. Insofar as the 
director licenses facilities and contracts with them for the treatment of 
substance abusers, the director acts to maintain, supervise and control 
facilities pursuant to the chaptel'. 

The contracting powers of the director are expressly granted to him. 
If the legislature had intended that the power to operate a treatment 
facility be inferred from either §125.9(1) or §125.9(9), then the power 
to contract with a facility could also have been inferred. And yet the 
legislature deemed it essential to specifically grant the contracting power. 
The likely explanation for this express grant of power is that the 
legislature understood the primary power of the director to be one of 
coordinating, supervising, and licensing, as well as one of planning and 
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program d·evelopment. The legislature did not intend direct participation 
by the director in the actual operation of a treatment facility, unless 
otherwise expressly provided for. As such, the legislature expressly 
granted contracting powers to the director. No such concurrent power 
was granted pursuant to §125.9, allowing the director to operate a 
treatment facility. 

The fact that §125.9(2) says the director may contract with treatment 
facilities cannot be read to mean that the statute intends for the director 
to act in any other, non-expressed way in relation to a treatment facility 
that he may deem necessary or convenient. The word "may" refers only 
to the discretion vested in the director to either contract with a facility 
or not contract with a facility. 

It should be noted in relation to the contracting powers of the director 
that if the department did have the authority to operate a treatment 
facility with the director as an administrator, and the director, in his 
discretion, decided to contract with a facility operated by him, then in 
essence the director would be contracting with himself. While such an 
action in and of itself is not necessarily inappropriate, again it seems 
clear that if the legislature intended such a peculiar situation to occur, 
it would have expressly provided so. 

The director does have the power to contract with facilities and has 
the duty to license and supervise the treatment programs and operations 
of these facilities. In examining the statute as a whole, it does not 
appear the legislature intended for the director to contraact with himself 
or to license himself. Nonetheless, the clear language of §126.12(4) must 
be accounted for. 

"The director shall maintain, supervise and control all facilities oper
ated by the director pursuant to this chapter." Section 126.12 ( 4) [Em
phasis added]. The discussion above clearly shows that no other section 
of Chapter 125 expressly grants to the director the power to operate 
a treatment facility, nor does it appear that the legislature intended any 
section other than §125.12(4) to impliedly authorize the director to 
operate a facility. Section 125.12 ( 4), on its face, limits the duty of the 
director to "maintain, supervise and control" to only those facilities 
operated by him pursuant to the chapter. And yet, in no other place does 
the chapter indicate that the director is to operate a treatment facility. 

Consequently, one must question the meaning of the word "operate." 
Words in a statute are given their ordinary meaning unless a reading 
of the statute indicates a different meaning was intended. "[T]he mani
fest intent of the legislature will prevail over the literal import of the 
words used." Northern Natural Gas Co. v. Forst, 205 N.W.2d 692, 695 
(Iowa 1973). Generally, "to operate" is "to perform a work or labor"; 
to "exert power or influence"; to "produce an effect." Webster's Third 
New International Dictionary Unabridged (1967). This general defini
tion in no way mandates the conclusion that "operate" in the statute 
only means "to run" or "to administer" a facility. Rather, one must look 
to the definition of operate, which is "to perform a work Of" labor" and 
then look to the statute as a whole to determine what "work or labor" 
is to be performed. Such an approach is supported by the language of 
§125.12(4) which refers only to all facilities operated by the director 
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pursuant to this chapter. The chapter itself gives force and effect to 
the general word "operate." 

Drawing upon the discussion above concerning the duties and respon
sibilities of the director and of the department, it is clear the legislature 
intended the director to operate in a coordinating, cooperating and super
vising capacity. In the ambit of this capacity, the department has the 
expressed duty to develop treatment plans and programs, to implement 
these programs by requiring - through licensing - that treatment 
facilities adhere to certain program guidelines, and to assure that treat
ment is provided for substance abusers by contracting with facilities. 
It is in these respects that the director operates facilities pursuant to the 
chapter. 

Furthermore, §125.12 ( 4) refers to all facilities operated by the director 
pursuant to this chapter. "All" does not refer to any facility the director 
might decide to operate, i.e., administer. This section places a duty upon 
the director: "The dire<"tor shall maintain, supervise and control .... " 
The term "all," when read in conjunction with the phrase of "facilities 
operated pursuant to the chapter" refers to all of tho:se facilities which 
are licensed by the department and with which the director contracts. 
Not all facilities are required to be licensed under Chapter 125, §125.13 
(2), nor is the director required to contract with all those facilities 
which are licensed. Sections 125.9 (2), 125.44. Thus, the director has the 
duty to maintain, supervise and control only all of those facilities oper
ated by him pursuant to his contracting and licensing powers and re
sponsibilities as provided for by this chapter. 

Consequently, §125.12 ( 4) need not be read as granting an inferred 
power to the director to administer a treatment facility in order to give 
it meaning. Rather, the reading of the section which is most consistent 
with the intent and purposes of the legislature in assigning the depart
ment/director coordinating, licensing and contracting powers and respon
sibilities is that the director shall supervise and maintain all those facili
ties which he licenses and with which he contracts pursuant to the 
chapter. 

The second sentence of §125.12(4) adds a certain amount of strength 
to this approach in that it requires the "administrator of each facility" 
to make a report of the activities of the facility to the commission. It is 
reasonable to believe that if §125.12 ( 4) meant for the director to actually 
administer a facility himself, the word '"director" would have been used 
instead of the word "administrator." That particular proviso clearly 
envisions that persons other than the director would administer these 
particular facilities. 

Thus, the import of Chapter 125, when read in its entirety, is that the 
Department of Substance Abuse is to operate as a developer, coordinator 
and supervisor in providing· treatment services for substance abusers. A 
primary supervisory function of the director lies in his licensing duties 
and powers. The department may depart somewhat from its coordinating 
and monitoring functions to contract with facilities for the care and 
treatment of substance abusers. But, without a clearer grant of authority 
from the legislature, the department may not actually administer a 
treatment facility. This conclusion is buttressed by the fact that if the 
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director were to act as such an administrator, he would be placed in the 
peculiar position of contracting with himself and in licensing himself. 
Furthermore, each time the statute refers to the director and a facility's 
administrator communicating with each other, the director would, in 
essence, be communicating with himself. See e.g., §§ 125.17, 125.25, 125.33, 
125.47. The chapter apparently does not envision such a situation. 

Other state departments and agencies do enjoy licensing powers while 
also administering certain facilities, but this latter power is expressly 
granted by the governing statutes. For instance, the director of the Iowa 
Beer and Liquor Control Department is given clear authority to establish, 
maintain o1· discontinue state liquor stores. Section 123.20 (2), The Code. 
The director of the State Department of Social Services Division of Child 
and Family Services is to administer programs involving neglected, de
pendent and delinquent children but also is clearly to administer the 
Iowa juvenile home, the state training school for boys and girls, and the 
Iowa soldiers home. Section 217.8, The Code. The director of the Division 
of Mental Health Resources is particularly required to control and 
administer several designated institutions. Section 217.11, The Code. 
These particular provisions lend support to the argument that if the 
legislature intended for the director of the Department of Substance 
Abuse to actually administer a treatment facility, it would have clearly 
provided for this within the ambit of Chapter 125. 

In relation to this above point, it should also be noted that Chapter 125 
says nothing about the power of the director to lease a building for a 
treatment facility or to hire personnel; furthermore, departmental 
appropriations are not itemized in such a way as to provide for the 
funding of a departmentally-controlled institution. 1979 Session, 68th 
G.A., ch. 17. On the other hand, the director of the Iowa Beer and 
Liquor Control Department is granted the express power to rent, lease 
or equip any building or land, to lease plants and to lease or buy equip
ment, and to appoint vendors, clerks, agents and other employees as is 
necessary for carrying out the provisions of the chapter. Section 123.20 
( 3) ( 4) ( 5), The Code. Although no mention is made in the statute itself 
of the powers of the various divisions of the Department of Social 
Services to lease buildings and to hire personnel, these divisions adminis
ter facilities with already existing buildings and staff; legislative appro
priations, however, specifically provide funds for the operation of these 
named state institutions. E.g., 1979 Session, G8th G.A., ch. 8, §3 ( 1) (for 
operation of the Eldora training school, Mitchellville training school and 
state juvenile home); ch. 8, §5(1) (for operation of Fort Madison, Ana
mosa, Rockwell City, Oakdale, Mount Pleasant, John Bennett Center, 
Riverdale Release Center); ch. 8, §7(1) (for state hospital-schools at 
Glenwood and at Woodward). Certainly the legislature is under no 
responsibility to specifically appropriate funds or to specifically provide 
for the leasing of buildings and the hiring of perso'nnel, but the fact that 
the legislature appears to typically specify such matters further indicates 
that the legislature did not intend for the Department of Substance 
Abuse to actually administer a treatment faciiity. 

A somewhat tangential point which should be noted is that if the 
director were to administer a treatment facility, that facility would be 
a state institution. Employees would be state employees, paid by war
rants issued through the_ comptroller's office. These employees would be 
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hired by the department. The appropriations chapter allows the Depart
ment to hire no more than twenty-six point eight, ( 26.8) full time equiva
lent positions for the 1980 fiscal year. The Department may he limited 
by this number in hiring employees for a treatment facility. This fact is 
further indication of a legislative intent which did not encompass ad
ministration of a treatment facility hy the Department of Substance 
Abuse. 

Consequently, it is our opinion that the legislature intended for the 
Department of Substance Abuse to operate in a developing, coordinating, 
cooperating and supervising capacity. The director may establish and 
maintain treatment progmtms but this power does not also provide 
the power to actually administer a treatment facility. The Department 
assures that adequate treatment is provided substance abusers through 
program development, through program implementation by licensing, by 
coordination of treatment services, and by training those engaged in the 
treatment of substance abusers. The director is given the expressed 
power to advance beyond his primary statutory powers and responsi
bilities of coordinating and supervising treatment programs and facilities 
to directly contract with facilities to provide treatment for substance 
abusers at a cost to the department. A similar power to administer a 
tre~tment facility is not expressly granted to the director, nor does 
§125.12 ( 4) impliedly grant such authority. Without a clearer statement 
from the legislature, it is our opinion that the statute does not intend 
the director to enjoy the power to administer a treatment facility. 

July 11, 1980 

STATE OFFICERS AND DEPARTMENTS: Authority of the Citizens' 
Aide/Ombudsman to administer a prisoner legal assistance program. 
Chapter 601G, The Code 1979; 1978 Session, 67th G.A., ch. 1018, §6(e); 
1979 Session, 68th G.A., ch. 8, §11; H. F. 2580, 68th G.A., 1980 Session. 
The Citizens' Aide/Ombudsman's Office has no present statutory 
authority or responsibility to administer a prisoner legal assistance 
program. The Office may participate in such program only to the 
extent permitted by the appropriation made in Chapter 1018, §6 (e), 
of the Acts of the 67th General Assembly, 1978 Session. (Stork to 
Angrick, Citizens' Aide/Ombudsman, 7-11-80) #80-7-11 (L) 

July 17, 1980 

COUNTIES AND COUNTY OFFICERS; MUNICIPALITIES; CITY 
ASSESSOR: Payment for expenses. Ch. 441; §§441.1, 441.2, 441.16, 
The Code 1979. The County auditor does not have the authority to deny 
claims submitted by the city assessor for payment nor does the county 
board of supervisors serve in a supervisory capacity over the assessor. 
The city assessor is not subject to the same rules and procedures as 
the rest of the subdivisions of county government, however, the con
ference board may establish rules and regulations governing expendi
tures of funds by the city assessor. (Bennett to Davis, Scott County 
Attorney, 7-17-80) #80-7-12 (L) 

July 17, 1980 

MENTAL HEALTH: EVIDENCE: Physician-patient privilege. Chapter 
Chapter 229, §§229.8, 229.12(3), 229.52, 622.10, The Code 1979. The 
testimonial communications rule establishing physician-patient privi
lege, as a general concept, applies to ch. 229 involuntary commitment 
proceedings. The physician-patient privilege has been eliminated where 
a patient is examined for diagnostic purposes under ch. 229. A court 
may adhere to but is not bound by the formal rules of evidence in 
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involuntary commitment proceedings under ch. 229. (Mann to Martens, 
Emmet County Attorney, 7-17-80) #80-7-13 

Mr . .John G. Martens, Emmet County Attorney: You have requested 
an opinion of the Attorney General on the following questions: 

1. Is the physician/patient privilege, as a matter of evidentiary law, 
applicable to proceedings for involuntary commitment for serious mental 
impairment or involuntary commitment for substance abuse under Chap
ter 229, Code of Iowa? 

2. Can the physician/patient privilege be raised to prevent testimony 
from a treating physician regarding the alleged mental illness or con
dition of substance abuse problems associated with the Respondent? 

3. Do the formal rules of evidence apply to involuntary commitment 
proceedings for chemical substance abuse pursuant to Chapter 229, Code 
of Iowa? 

The physician-patient privilege, as a general concept, is a testimonial 
communications rule which precludes the disclosure of confidential in
formation about a patient by a physician testifying in a civil or criminal 
action. This rule is codified at §622.10, The Code 1979, and in pertinent 
part reads as follows: 

622.10 Communications in professional confidence-exceptions-appli
cation to court. No practicing attorney, counselor, physician, surgeon, or 
the stenographer or confidential clerk of any such person, who obtains 
such information by reason of his employment, minister of the gospel or 
priest of any denomination shall be allowed, in giving testimony, to dis
close any confidential communication properly entruste!l to him in his 
professional capacity, and necessary and proper to enable him to dis
charge the functions of his office according to the usual course of prac
tice or discipline .... (emphasis added) 

The plain language of §622.10 makes it clear that the physician
patient privilege applies to any situation in which the physician is used, 
called, or needed "in giving testimony". Testimony is taken in proceedings 
for involuntary commitments under ch. 229, The Code 1979. Accordingly, 
the physician-patient privilege applies to ch. 229 proceedings. No pro
ceedings are excepted under §622.10. 

The fact that the physician-patient privilege applies to ch. 229 proceed
ings is not dispositive of the question of whether it may be raised as a 
bar to a physician's testimony regarding a patient's alleged mental ill
ness or condition of substance abuse. The analysis must go further. At 
common law, confidential communications to physicians were not privi
leged, and they are only so made by statute. Boyles v. Cora, 232 Iowa 
822,6 N.W.2d 401 (1942); 81 Am.Jur.2d Witnesses §230 (1976). In view 
of the fact that the privilege as to communications between physician 
and patient is wholly statutory, the legislature may modify it at any 
time or withdraw it entirely. 81 Am.Jur.2d Witnesses §230 (1976). 

The legislature ·has modified the physician-patient privilege for ch. 
229 proceedings. Under §229.8, after an application for involuntary com
mitment of -a person alleged to be mentally impaired has been filed, 
the district court is required to order an examination of the potential 
patient/committee by one or more licensed physicians, who shall submit 
a written report on the examination to the court. The same is true where 
a petition for the involuntary commitment of a substance abuser is filed 
under §229.52. Physicians, then are required to submit evidence in ch. 
229 proceedings and may be called as a witness and be subjected to 
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cross-examination hy either party. It is dear, then, that the legislature 
has eliminated the physician-patient privilege to the extent that physi
cians may Kivc testimony regarding diagnostic evaluations performed 
pursuant to !'ourt order under ch. 22!!. Th!• physician-patient privilege 
does not arise where, on order of the court, a person is examined to 
determine his/her mental or physical condition. In Interest of Hoppe, 
289 N.W.2d 613 (Iowa 1980); State t', :Vowlin, 244 N.W.2d 596 (Iowa 
1976); State v. Mayhew, 170 N.W.2d 608 (Iowa 1969), appeal after re
mand 183 N.W.2d 723 (Iowa 1971); City of Cherokee v. Aetna Life In
surance Co., 215 Iowa 1000, 247 N.W.2d 495 (1933); In Re Flemming, 
196 Iowa 639, 195 N.W.2d 242 (1923). In the Mayhew case cited above, 
the court quoted from Wharton's Criminal Evidence as follows: 

... "[T]he privilege does not arise where an examination of a person 
is made to determine the existence of a fact or condition, as distinguished 
from giving him medical treatment. Thus, the privilege does not arise, 
and a physician may testify as to the result of an examination made for 
the sole purpose of seeing whether the condition of the patient indicated 
the commission of the crime, or whether the defendant was sane." 

While the physician-patient privilege has been eliminated where the 
patient is examined for diagnostic purposes under ch. 229, it has not 
been eliminated with respect to physician-patient relationships that 
existed prior to the initiation of involuntary commitment proceedings 
under ch. 229, and that were established for purposes of medical treat
ment. In those situations, the physician-patient relationship remains in
tact, and confidentiality should be and is protected as it is vital to the 
attainment of the purposes for which the physician-patient relationship 
exists, i.e., treatment of medical problems. Triplett 1•. Boanl of Social 
Protection, 19 Or.App. 408, 528 P.2d 563 ( 1974). Accordingly, a physi
cian who gains knowledge of a person's condition while treating that 
person for medical problems should not be permitted to testify to any 
confidential information, unless there is a waiver of the communications 
privilege by the patient. Boyles. 

As to your final question of whether the formal rules of evidence 
apply to involuntary commitment pro<'eedings for chemical substance 
abuse pursuant to ch. 229, we conclude that a court may adhere to but is 
not bound by formal rules of evidence. Chapter 622 contains general 
rules of evidence that reflects a general legislative intent that they apply 
to all procedings, civil and criminal, unless excepted by the implied or 
specified provisions of another chapter. Chapter 229 contains a specific 
exception to the rules of evidence for involuntary commitment proceed
ings for the seriously mentally impaired. Section 229.12 (3) provides 
that "the court shall receive all relevant and material evidence which 
may be offered and need not be bound by the rules of <!Vidence." Although 
no similar provision is contained in ~229.52 governing commitment hear
ings for substance abusers, the same policy considerations apply to those 
hearings as apply to commitment hearings for the seriously mentally 
impaired. The welfare of the potential committee is paramount in both 
situations. Avoidance of useless embarrassing revelations or revelations 
that may be injurious to the potential committee are underlying consider
ations during the hearings. The hearings are intended to be conducted 
in as informal a manner as may be consistent with orderly procedure. 
Since the basic policy considerations are the same in both involuntary 
commitment proceedings for persons alleged to be seriously mentally 
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impaired and alleged substance abusers, the same reasons that justify 
relaxed rules of evidence in one setting justifies it in the other. We, 
therefore, conclude that a court may adhere to but is not bound by formal 
rules of evidence in involuntary commitment proceedings for chemical 
substance abuse.1 

In summary, the testimonial communications rule establishing physi
cian-patient privilege, as a general concept, applies to ch. 229 involuntary 
commitment proceedings. The physician-patient privilege has been elimi
nated where a patient is examined for diagnostic purposes under ch. 229. 
A court may adhere to but is not bound by the formal rules of evidence 
in involuntary commitment proceedings under ch. 229. 

July 23, 1980 

COURTS, STATUTORY CONSTRUCTION: Effect of H.F. 2598 on 
§805.9 Court Costs, §§4.8, 602.63, 805.6, 805.9 and 805.11, The Code 
1979; H.F. 2598, 68th G.A. (1980). The manifest intent of the General 
Assembly in tile enactment of H.F. 2598 includes the increase of §805.9 
court costs from five to six dollars. (Hayward to Miller, Commissioner 
of Public Safety, 7-23-80) #80-7-14<Ll 

July 17, 1980 

PUBLIC FUNDS: INTEREST COLLECTED UNDER RETAINAGE 
STATUTES. Sections 384.57, 452.10, 453.7, 573.12, The Code 1979. A 
governmental unit may collect interest on funds retained pursuant to 
a contract for a public improvement. Such interest belongs to the 
governmental unit in most cases. (Stork to Johnson, State Auditor, 
7-17-80) #80-7-15(L) 

July 17, 1980 

COUNTIES AND COUNTY OFFICEUS: County Clerk; Satisfaction of 
judgments. Sections 624.20 and 624.:l7, The Code 1979. A clerk of court 
is not required to, but may refuse to enter a satisfaction of judgment 
when the judgment debtor has paid the judgment in full but the judg
ment creditor's whereabouts are unknown and the judgment is not 
acknowledged. If the clerk of court refuses to enter a memorandum of 
satisfaction, the judgment debtor may by motion attempt to have the 
court rendering the original judgment order the clerk to enter such a 
memorandum. (Swanson to Rush, State Senator, 7-17-80) #80-7-16 

Honomble Bob Rush, State Senator: You have requested the opinion 
of the Attorney General regarding the duty of a clerk of court to enter 
a satisfaction of judgment when the judgment creditor cannot be located. 
The specific factual situation as stated by you is as follows: 

A judgment debtor in a small claims action has paid the full amount 
of the judgment, together with the required interest and costs, to the 
Linn County Clerk of Court. The clerk has refused to enter a memoran
dum reflecting satisfaction of the judgment because the judgment credi-

'We do not mean to suggest that the court may disregard claims of 
privilege in involuntary commitment proceedings. Although grouped for 
study and codification with other rules of evidence, privileges are ex
tended to protect relationships to which society attaches special value, 
rather than as an aid to the truth seeking proceess. See McCormick on 
Evidence, .§73 ( 1972). 
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tor has not aeknowled~ed the satisfaction and the judgment creditor's 
whereabouts are unknown. In connection with this factual situation, 
you have raised two questions: 

1) Does the Clerk have the authority or a duty to enter a memorandum 
showing the judgment to he satisfied'! 

2) If the Clerk does not have such authority or duty, what recourse 
is available to the judgment debtor? 

It is the opinion of this office that whcn faced with this situation, a 
clerk of court dol's not have an cnfotTeahle duty to enter a memorandum 
of satisfaction. However, the judgment debtor can, by means of Rule 256, 
Iowa Rules of Civil Procedure, make a motion to the court which rendered 
the original judgment to direct the clerk to enter a memorandum of 
satisfaction, and thus obtain the desired result. 

As a beginning point, Sections 624020 and 624.37, The Code 1979, 
govern a clerk's actions when satisfying a judgment. Those sections 
provide: 

§624.20 Satisfaction of Judgment. Where a judgment is set aside or 
satisfied by execution or otherwise, the clerk shall at once enter a memor
andum thereof on the column left for that purpose in the judgment 
docket. 

§624.37 Satisfaction of Judgment-penalty. When the amount due upon 
judgment -is paid off, or satisfied in full, the party entitled to the 
proceeds thereof, or those acting for him, must acknowledge satisfaction 
thereof upon the record of such judgment, or by the -execution of an 
instrument referrin~ to it, duly acknowledged and filed in the office 
of the clerk in every county wherein the judgment is a lien. A failure to 
do so for thirty days after having been requested in writing shall subject 
the delinquent party to a penalty of fifty dollars, to be recovered in an 
action therefor by the party aggrieved. 

When §624.20 is read alonc, it would appear that the payment of the 
jud~ment in this factual situation would require the clerk to enter a 
memorandum of satisfaction because the judgment has been satisfied 
by a tender of payment in full (the "or otherwise" language of the 
statute). Section 624.37, however, seems to require more. 

The affect of §624.37 upon §624.20 was discussed in 1977 Op. Att'y. 
Gen .. 310. That opinion held that a judgment is not completely satisfied 
until the judgment creditor ackuowledges the satisfaction of the judg
ment. The language of §624.37 is mandatory, stating that "the person 
entitled to the proceeds . 0 0 nwst acknowledge satisfaction thereof". 
(Emphasis supplied) 0 Accordingly, when faced with a situation where 
the judgment creditor cannot he found, a clerk of court is justified in 
refusing to enter a memorandum of !<atisfaction. 

It !leems clear that the above opinion was grounded upon the fear 
that dcrks who were foreed to enter satisfaetions without receiving 
acknowledgment~ would become liable for keeping track of the funds. 
Indeed, in cet·tain situations, such fears may be justified. It therefore 
seems logical to extricate the clerk from such a dilemma by having the 
satisfaction ordered by th~ court. 

Before discussing the recourse available to the judgment debtor, it 
should be pointed out that conversations with various clerks around the 
state have revealed that as a matter of practice, clerks often do enter a 
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memorandum of satisfaction in this situation. The funds collected, but 
not acknowledged aiHI received, are then tumed over to a trust account 
or to a county account for unclaimed funds ami judgments. It appears 
that Sections ti24.20 and ti24.37 do not rl'quirl' a derk to follow this 
procedure, but that numerous clerks do indeed resolve the situation in 
this manner, and we do not wish to discourage such a common-sense 
resolution of the issue. The previously cited opinion of the Attorney 
General indicates only that a judgment is not completely satisfied until 
acknowledged. That opinion offers no guidance as to what should be done 
when acknowledgment is impossible, nor do·es it suggest that it is unlaw
ful fot· a (')erk to enter a satisfal'tion without ohtaining an acknowledg
ment. 

Having established that a clerk is authorized, but is not required to 
enter a memorandum of satisfaction in the situation that you have 
described, the judgment debtor who has tendered the judgment and 
attendant costs in full to the clerk does have an interest in having the 
judgment removed from the docket. It appears that the judgment debtor 
can request that the court that rendered the judgment direct the clerk of 
court to enter a memorandum of satisfaction. 

Many states have statutory provisions relating to a court order to 
enter a memorandum of satisfaction. Iowa does not have such a statutory 
provision, but the Rules of Civil Procedure contemplate such an action. 
Rule 256 provides: 

Judgme11t discharged 011 ll!oliou. When• matter in discharge of a judg
ment has arisen since its rendition, the defendant or any interested 
person may, on motion in a summary way, have the same discharged in 
whole or in part, according to the circumstances. 

This rule provides the judgment debtor with a vehicle for having the 
memorandum of satisfaction entered. The judgment debtor should pre
pare a motion and utilize supporting affidavits from the clerk of court 
showing both the payment in full and that diligent efforts have been 
made to contact the unavailable judgment creditor. As provided in Rule 
256, if the court is satisfied "according to the circumstances" that a 
memorandum of satisfaction should be entered, the court could direct 
the clerk to enter the memorandum. The court could also direct the 
disposition of the undaimed funds, perhaps utilizing some of the options 
mentioned above that are currently being used by some of the clerks 
of court around the state. 

Various authorities support the above method as a means of resolving 
this problem. As 11 gcncrul mntt.er, l•'rct•num on .) udgmcnts Rtates: 

§1163 Com111'1liug Snfill/ncliou. Whenever the defendant is entitled to 
have a judgment discharged or sutisfied of record because of its payment 
or pel'formance or by reason of other facts entitling him to that relief, 
he may compel this to be done by an appropriate proceeding, the nature 
of which depending to some extent upon the facts and the statutes, if 
any, covering the matter .... A party claiming the right to have a 
judgment satisfied of record may have this alleged right determined upon 
motion to the court in which the judgment is entered, the authorities 
quite generally, either by virtue of statute or independent thereof, recog
nizing the power of a court to control its records in this way or by an 
equivalent rule or order to show cause. 
2 Freeman on Judgments 2403 (5th ed. 1925). See also 49 C.J.S. Judg
ment §581 (1947). 



775 

Iowa case law lends further support to the above general statement. 
The power to order the entry of a satisfaction of judgment is a part 
of a court's inherent power to enforce its own decrees. Dunton v. McCook, 
120 Iowa 444, 94 N.W.2d 942, 944 (1903). Dunton construed previous 
statutory language almost identical to the present wording of Iowa Rule 
256. As a part of this inherent power, a court can render an order 
against a !'lerk of court. Hontislr 1'. Ringen Stove Co., 116 Iowa 1, 89 
N.W. 95, 97 (1902). 

No cases have been found in any jurisdiction where the judgment 
creditor has failed to claim the proceeds of a judgment that have been 
paid in full. The situation is similar, however, to one in which the judg
ment creditor wrongfully refuses to acknowledge a satisfaction of judg
ment and several cases deciding that issue are analagous to the present 
situation. In Rother v. Monahan, 60 Minn. 186, 62 N.W. 263 (1895), 
the court stated that while a mere tender of the amount of judgment does 
not extinguish a judgment lien, if the judgment creditor wrongfully 
refuses the tender, the judgment debtor can apply to the court to enter a 
satisfaction of judgment. The Minn·esota court referred to a statute quite 
similar in language to Iowa Rule 256 in Warren v. Ward, 91 Minn. 254, 
97 N.W. 886 (1904). The court ordered satisfaction of the judgment 
based upon a motion supported by affidavits showing that " ... such 
facts and conditions exist as are tantamount to such payment". 97 N.W. 
at 887. The same result has been obtained when a claimant against an 
estate refuses to satisfy his allowed claim. See In rc Mathews Estate, 134 
Neb. 607, 279 N.W. 301 (Neb. 1938). 

In conclusion, under the fact situation that you have outlined, Sections 
624.20 and 624.37 justify, but do not require, a clerk of court's decision 
to refuse to enter a memorandum of satisfaction of judgment. A judg
ment is not completely satisfied until the judgment creditor acknowledges 
the satisfaction of judgment. In order to have the payment of the judg
ment duly noted if the clerk is unwilling to do so, the judgment debtor 
may move to have the memorandum of satisfaction entered on the record. 
The motion should be made to the court which rendered the original 
judgment and should be supported by affidavits or other evidence that 
shows both the payment of the judgment in full and that diligent efforts 
have been made to locate the judg·ment creditor. The ultimate disposition 
of the paid-in funds would be left to the discretion of the court. 

July 23, 1980 

JAILS: Conversion of county jail to county detention facility - §§332.3 
(4), 332.3(13), 356A.l, 356A.7, Code of Iowa, 1979. A board of super
visors may convert a county jail established under the provisions of 
chapter 356 to a county detention facility as provided by chapter 356A. 
(Williams to Holien, Marshall County Attorney, 7-23-80) #80-7-17(L) 

July 23, 1980 

PROFESSIONAL ENGINEERING - ENVIRONMENTAL PROTEC
TION. Chapter 114, The Code 1979; §§114.2; 114.16; 114.26; §455B.45. 
The preparation of applications for a public water supply distribution 
system permit under §455B.45(3), The Code 1979, by a full-time e~
ployee of the applicant is not exempt from the requirement that engi
neering documents submitted to a state agency be certified by a regis
tered engineer. We construe §114.26 as exempting work done for in
house corporate purposes only and not engineering work done to meet 
design standards and permit application requirements mandated by law 
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to insure the adequacy of public water supply systems. (Osenbaugh 
to Jay, State Representative, 7-23-80) #80-7-18 

The Honorable Daniel J. Jay, State Repl'esentative: You have request
ed the opinion of this office concerning the proper interpretation of 
§114.26, The Code 1979, which exempts certain activities from the 
requirements of chapter 114 governing professional engineers and land 
surveyors. Your opinion request is whether the following factual situa
tion fits within the exemption of §114.26: 

Rathbun Regional Water Association, Inc. of Centerville, Iowa, a rural 
water association, has on occasion submitted applications for line exten
sions to the Department of Environmental Quality. In more than one 
instanl'e, thl' applications Wl'te not prepared by a professional engineer 
licens!'d under Chupt-Pr 114 of the 1!17!1 Code of Iowa. lll•<·ause of this, 
the Dt•purtnwllt of l•:nvironllH'Illlll (lunlity has held up review of these 
appli<·ntions upon tlw lonsi~ that sul'h npplil'ntions must he prepnred by u 
licensed profl•ssionnl t•ng-inet•r, cit.inl!.' ~114.1 u~ authority. It iH the 
contention of J{athloun J{eg-ionnl Water Assoeiation, In('. that §114.26 of 
the 1979 Code exempts the assol'iation fmm being required to have all 
applications prepared by a licens-ed professional engineer. 

Section 114.26 prohibits state agencies from accepting engineering 
documents not certified by a registered professional ·:mgineer. Section 
114.2 defines the terms "engineering documents" and "the practice of 
professional engineering" as follows: 

The term "engineering documents" as used in this chapter includes all 
plans, specifications, drawings, and reports, if the preparation thereof 
constitutes or requires the practice of professional engineering. The 
practice of "professional engineering" within the meaning and intent of 
this chapter includes any professional service, such as consultation, 
investigation, evaluation, planning, designing, or r·esponsible supervision 
of construction in connection with structures, buildings, equipment, pro
cesses, works, or projects, wherein the public welfare, or the safeguard
ing of life, health or property is or may b-e concerned or involved, when 
such professional service requires the application of engineering princi
ples and data. 

The mere execution, as a contractor, of work designed by a professional 
engineer, or the sup.ervision of the construction of such work as a fore
man or superintendent shall not he deemed to he active practice in 
engineering work. 

We are advised that the required applications for line extensions 
require the design of water lines capable of providing adequate pressure 
and flow to insure public water supply throughout the system at design 
capacity. We have no doubt that the Department of Environmental 
Quality could reasonably conclude that such is "designing ... in connec
tion with ... projects, wherein the public welfare, or the safeguarding 
of life, health, or property is or may be concerned or involved" f\.lld that 
this design work requires the application of engineering principles. The 
legislature has determined that such designs must be submitted for 
governmental review to insure that the goals of the Safe Drinking Water 
Act, P.L. 93-523, 42 U.S.C. 300f et seq., are met. See especially §§455B.33, 
455B.36 (2), The Code 1979. Preparation of the applications for line 
extensions for a public water supply is therefore the practice of profes
sional engineering subject to the requirements of chapter 114. The De
partment of Environmental Quality therefore must require that these 
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applications be certified by a registered professional engineer unless the 
exemption provided by § 114.26 applies. 

That exemption provides in relevant part: 

This chapter shall not apply to any full-time employee of any corporation 
while doing work for that corporation, except in the case of corporations 
offering their services to the public as professional engineers or land 
surveyors. 

Corporations engaged in designing buildings or works for public or pri
vate interests not. their own shall be deemed to practice professional 
engineering within the meaning of this chapter. With respect to such 
corporations all principal designing or constructing engineers shall hold 
certificates of registration hereunder. This chapter shall not apply to 
corporations engaged solely in constructing buildings and works. 

It is clear that the applications for the line extensions were prepared 
by a full-time employee of the rural water association. The applicability 
of Chapter 114 therefore depends on whether the employee is "doing 
work for that corporation" within the meaning of §114.26. In construing 
an ambiguous statute, one may consider the purpose of the statute, the 
consequences of a particular construction, and its administrative con
struction. §4.G, The Code 1979. The purpose of chapter 114 is to insure 
that works affecting the public welfan• he designed by qualified engi
IH.!erl:>. Section ll4.2ti is uppan•ntly intt•nded to allow corporations to 
have in-house engineering- dmw by full-time employees of their choice. 
To construe that to allow anyone employed by a water al:lsociation to 
design a public water supply system could thwart the legislative intent 
that rigorous desibrn standards must he met to insure safe drinking 
water. §455B.45 (3), The Code 1979. This conclusion is bolstered by the 
fact that the legislature specifically conditioned delegation of permit 
review to local government upon employment of a qualified, registered 
engineer to review the plans and specifications. §455B.45 (3). We there
fore believe it is reasonable for D-zpartment of Environmental Quality 
staff to construe §114.26 as not allowing these applications to be signed 
by a water association employee who is not a registered engineer. While 
the corporation pays the employee and directs his work, the work is not 
being done for the corporation but for the public under §455B.45 (3), 
The Code 1979. 

We would also note that §114.26 merely exempts certain activities from 
the requirements of chapter 114. An agency such as the Department of 
Environmtmtal Quality could independently require certification by a 
registered engineer for activities exempt under §114.26 so long as the 
agency was acting within its statutory authority and had a reasonable 
basis for requiring that the work he done by a registered professional 
engineer. 1978 Op. A tt'y Gen. 555. 

In conelusion, we construe ~114.2(; a~ exempting only full-time em
ployees doing engineering work for the internal purposes of a corporation 
but not as exempting full-time corporate employees who prepare appli
cations for line extension permits under §455B.45 (3). 
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July 23, 1980 

STATE BUILDING CODE: Accessibility by the physically handicapped 
to buildings and facilities used by the general public. Sections 104A.1, 
104A.2, 104A.3, 104A.4, 104A.6, 601A.8, The Code 1979. The provisions 
of Chapter 104A should be read in para materia with those contained 
in §601A.8 to ensure that buildings and facilities, including housing 
accommodations, used by the general public are generally accessible to 
the physically handicapped. The State Building Code Commissioner 
may not prescribe rules that limit the accessibility of the physically 
handicapped to the buildings and facilities govern~d by Chapter 104A. 
Additionally, the Building Code Commissioner must adhere to the pro
visions of §104A.2, which contains exclusive compliance standards con
cerning the specific occupancies and extent of accessibility to individual 
dwelling units within .apartment buildings. (Stork to Appell, State 
Building Code Commissioner, 7-23-80) #80-7-19 

Donald Appell, CMnmissioncJ', State Rnilding Code: You have requested 
an opinion of the Attorney General a~ tn whether the State Building Code 
rt•quircnl{'nt~ fo1· acre~sibility and u:-;e of buildings, strueturcs, and facili
ties hy phy:-;ically handicapped and dderly persons are in compliance with 
Chapter 601 A, The Code 197!l. Sp1•l'ifically, you question whether certain 
building code requirements developed pursuant to §104A.2, The Code 
1979, for accessibility and us·e of multiple-dwelling unit buildings by 
handicapped persons are in compliance with §601A.8. The intent of 
Chapter 104A is expressed in §104A.1: 

It is the intent of this chapter that standards and specifications are 
followed in the construction of public and private buildings and facilities 
which are intended fo1· use by the general public to ensure that these 
buildings and faeilities are aeces~ihlc to and fun<·tional for the physically 
handicapped. 

In accordance with this intent, ~104A.2 provides: 

The standards and specifications set forth in this chapter shall apply 
to all public and private buildings and facilities, temporary and perma
nent, used by the general public. The specific occupancies and extent of 
accessibility shall be in accordance with the conforming standards set 
forth in section 104A.6. Notwithstanding the standards set forth in sec
tion 104A.6, in every multiple-dwelling-unit building containing twelve 
or more individual dwelling units the requirements of this chapter which 
apply to apartments shall be met by at least one dwelling unit or by at 
least ten percent of the dwelling units, whichever is the greatest number, 
on each of the floor levels in the building which are accessible to the 
physically handicapped. Any fraction five-tenths or below shall be 
rounded to the next lower whole unit. 

Section 104A.6 authorizes the establishment of conforming standards 
by the State Building Code Commissioner: 

In addition to complying with the standards and specifications set forth 
in sections 104A.3 and 104A.4, the authority responsible for the construc
tion of any building or facility covered by section 104A.2 shall conform 
with rules promulgated by the state building code commissioner as 
provided in section 103A.7. 
In conjunction with the standards and specifications contained in 
§§104A.3 and 104A.4, the rules promulgated under §103A.7 constitute 
the technical provisions for ensuring that all buildings and site facilities 
"used by the general public" are accessible to and functional for use by 
handicapped persons. See 630 I.A.C. §§5.700-06. 

You note that from 1975 until January 1978, §104A.2 provided that 
the accessibility requirements within a multiple-dwelling unit building 
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uppliutl only 1.11 t.hmw builtlilll{:4 l'ouluiuinK riv1· .... more tlwcllinl( unit11. 
At•t·ot·tlinl(ly, tlw Hlalt• lluihliuK l :mit• l :otuutiM:4iom•r untl the Building 
Code Advisory Council, )Htrsuant to their authority under §l03A.7, pro
mulgated ruleR concerning acce~~ihility within a unit only for those 
multiple-dwelling unit buildings containing five or more units. In light 
of the amendment to §104A.2 adopted by the General Assembly in 1978, 
the Commissioner and the Council are considering an amendment to the 
state building code that would require only multiple-dwelling unit build
ings with twelve or more dwelling units to be accessible to the handi
capped. You question the validity of such a rule in light of §601A.8, which 
provides: 

It shall be an unfair or discriminatory practice for any owner, or person 
acting for an owner, of rights to housing or real property, with or with
out compensation, including but not limited to persons licensed as real 
estate brokers or salesmen, attorneys, auctioneers, agents or representa
tive by power of attorney or appointment, or any person acting under 
court order, deed of trust, or will: 

1. To refuse to sell, rent, lease, assign or sublease any real property 
or housing accommodation or part, portion or interest therein, to any 
person because of race, color, creed, sex, religion, national origin or 
disability of such person. 

2. To discriminate against any person because of his race, color, creed, 
sex, religion, national origin or disability, in the terms, conditions or 
privileges of the sale, rental, lease assignment or sublease of any real 
property or housing accommodation or any part, portion or interest 
therein. 

3. To directly or indirectly advertise, or in any other manner indicate 
or publicize that the purchase, rental, lease, assignment, or sublease of 
any real property or housing accommodation or any part, portion or 
interest therein, by persons of any particular race, color, creed, sex, 
religion, national origin or disability is unwelcome, objectionable, not 
acceptable or not solicited. 

4. To discriminate against the lesse·e or purchaser of any real prop
erty ot· housing accommodutiou or part, portion or interest of the real 
property ot· housing at·commodation, or against any p•·ospective les!lec 
or purchase•· of the property or an·omnwdation, hecuut~c of the race, 
color, creed, religion, sex, disability, age or national origin of persons 
who may from time to time he present in or on the lessee's or owner's 
premises for lawful purpo~es at the invitation of the lessee or owner as 
friends, guests, visitors, relativ·es or in any similar capacity. 

The anti-discriminatory provisions in §601A.8 were formerly contained 
in Chapter 105A of the Code and were transferred to Chapter 601A 
in 1973. Chapter 601A establishes the Civil Rights Commission and sets 
forth procedures to enforce prohibitions against discriminatory practices. 
Section 601A.8 enumerates basic housing practices that may be consid
ered discriminatory. 

No case authority concerning the interrelationship of Chapters 601A 
and 104A is extant. An earlier opinion of the Attorney General, however, 
considered the question of whether a failure to follow the guidelines of 
Chapter 104A would constitute a violation of Chapter 105A (present 
Chapter 601A). At that time, Chapter 104A applied only to the con
struction of public facilities with public monies. The opinion concluded: 

[T]he failure of the State of Iowa, or any of its political subdivisions, 
to follow the guidelines of Chapter 104A, Code of Iowa, 1971, "Building 
Entrance for Handicapped Persons", when constructing public facilities 
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with public monies, does constitute a prima facie violation of Chapter 
105A and is therefore subject to the enforcement provisions of Chapter 
105A.9, Code of Iowa, l!l71. 

1972 Op. Atty. Gen. (iGO. 

The Iowa General Assembly significantly amended Chapter 104A in 
1974. Accordingly, the intent of the chapter was expanded to include 
both public and private buildings and facilities intended for use by the 
general public and all standards and specifications set forth in the 
chapter were specifically made applicable to such buildings and facilities, 
whether permanent or temporary, us-ed by the general public. §§104A.1 
and 104A.2. The effect of these changes was explain·ed in an opinion of 
the Attorney General issued on March 12, 1!!76. The following statements 
from that opinion, which discussed in detail the meaning of the term 
"general public" within the intent of Chapter 104A, are instructive: 

From the above definitions it is obvious that the term "general public" 
as used in Chapter 104A refers to a vast number of persons. There can 
be no doubt that a department store which opens up its doors to anyone 
who wishes to enter falls within "public and private buildings and facili
ties intended for use by the general public". Similarly, an apartment 
building or complex that makes its facilities (units) available to those 
desiring to rent falls within that phrase. The argument that those facili
ties are intended for use only by a select group (e.g. the tenants) and not 
by the general public is illogical and unpersuasive. As stated above in 
People v. Powell, tenants are a part of the public. These facilities are 
available to guests of the tenants, some of whom may be handicapped, 
and to the body of persons at large when a vacancy occurs, some of whom 
may also be handicapp·ed. The purpose of this Chapter is to have facilities 
that will not bar the handicapped. To state that apartments, which do 
cater to the public at large, are not within this Chapter would defeat a 
large portion of that purpose. In addition, apartments are specifically 
mentioned in ~1 04A.2. 

Accordingly, we are of the opinion that the term "general public" means 
the public as a whole and is not limited to a particular group. Apartments 
fall within the purview of Chapter 104A. [Emphasis in original.] 

197(i Op. Atty. Gen. !i04. 

Chapter 1 04A and !iOI A.H both attempt to ensure that physically handi
capped persons have acecss to building-s and farilitics available for use 
l>y the general pul>lic. The ;;tatutes each have distinet applicability: 
Chapter 104A contains provisions pertaining to new construction whereas 
§601A.8 applies generally to real property and housing practices and 
accommodations. Chapter 104A and §G01A.8 serve a common purpose, 
however, in preventing discrimination against the physically handicapped. 
Hence, a failure to follow the guidelines of Chapter 104A may consti
tute a prima facie violation of the broad anti-discrimination provisions 
set forth in §601A.8. 1972 Op. Atty. Gen. 660. When statutes relate to 
the same subject matter or to dosely allied subjects, they are said to be 
pari mater·ia and must he construed, considered, and examined in light 
of their common purpose anti int·ent so as to produce a harmonious sys
tem or hody of legislation. Rush t'. Siou.•· City, 240 N.W.2d 531, 445 (Iowa 
l!J7!i). Accordingly, giVl'n the common purpose and intent of Chapter 
104A nntl §!iOlA.H, the spt•cific standards sl't forth in §104A.2 should he 
construed as implementing ~!iOIA.H to the extent that newly-constructed 
multiple-dwelling-unit buildings are concerned. Insofar that any conflict 
l>etween the statutes may exist with respect to such buildings, the more 
specific standards of §104A.2 would control. §4. 7, The Code 1979.' 
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Section 104A.2 defines the applicability of Chapter 104A. Pursuant to 
this section, the standards and ~pecifications of the chapter apply to 
"all public and private buildings and facilities, temporary and perma
nent, used by the general public." S·ection 104A.:{, for example, requires 
that all such buildings and facilities are constructed with entrances 
which permit accessibility by handicapped persons. Generally, standards 
for "the specific o<:tupancies and extent of accessibility: within these 
buildings and facilities are <'stablished hy rule under §104A.6. One 
important exception is provided: 

Notwithstanding the standards set forth in section 104A.6, in every 
multiple-dwelling-unit building containing twelve or more individual 
dwelling units the requirements of this chapter which apply to apart
ments shall be met by at least on·e dwelling unit or by at least ten 
percent of the dwelling units, whichever is the greater number, on each 
of the floor levels in the building which are accessible to the physically 
handicapped. Any fraction five-tenths or below shall be rounded to the 
next lower whole unit. 

The language of this exception can perhaps best be understood through 
application of familiar rules of statutory construction. The intent of the 
Legislature should be ascertained and given effect, the objects sought 
to be accomplished by the language should he eonsidered, each part of a 
:;tatute i:; presumed to have a purpose and a statute 8hould be reasonably 
eonstrued in it8 entirety to effect its purpose or purposes. Iowa De]Jt. of 
TranHJwrtatioll ''· Ncbrasfw-lowrz SIIJlply Co., 272 N.W.2d 6, 11 (Iowa 
1978); State r'J' rei. State Highway C:ommission .,,, City of Daven]lort, 
219 N.W.2d 503, 507 (Iowa 1974). Accordingly, the language of the 
exception appears to implement the legislative intent of establishing a 
separate and independent standard of compliance for apartment build
ings. To comply with Chapter 104A, each such building having 12 or 
more individual dwelling units must contain, on each floor level that is 
accessible to the physically handicapped, either ten percent of the dwell
ing units on that floor or a minimum of one dwelling unit for use by the 
handicapped. Since the exception specifically applies only to apartments 
having 12 or more individual dwelling units, it appears that the Legisla
ture did not intt!llll to establish a minimum standard of <:ompliance con
cerning "the spe(·ifk occupancies and extent of accessibility" for those 
apartments having less than 12 individual dwelling units. Rather, the 
object and purpose of the exception is in the nature of a compromise. 
Individual living units in a newly-constructed apartment building should 
be accessible to the handicapped but only if the building contains 12 or 
more individual units, thus exempting smaller apartment buildings from 
the economic costs that would be incurred to provide such accessibility. 
Consequently, the State Building Code Commission may not establish 
requirements for the specific occupancies and extent of accessibility with
in apartment buildings that would he more stringent, and therefore in 
eonfli(·t, with the standard~ sPl forth in ~104A.2. 

The foregoing- analysis of ChaptN 104A and §GOIA.H yields the follow
ing conclusions. First, the provisions of Chapter 104A should be read 
in pam materia with those contained in ~G01A.8 to ensure that buildings 
and facilities, including housing accommodations, used by the general 
public are generally accessible to the physically handicapped. Noncom
plinance with the standards and specifications set forth in Chapter 
104A may constitute a prima facie violation of a discriminatory practice 
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under §601A.8. Second, Chapter 104A has broad applicability in that its 
provisions govern all buildings and facilities intended for use by the 
general public. Private as well as public structures, permanent or tem
porary, must be made accessible to physically handicapped persons if 
such structures are to be used by the general public. Hence, the State 
Building Code may not establish ruies that would limit the accessibility 
of the physically handicapped to the buildings and facilities governed 
by Chapter 104A. Third, §104A.2 contains ·exclusive compliance standards 
concerning the specific occupancies and 2xtent of accessibility with apart
ment buildings. The State Building Code may not therefore establish 
more onerous standards concerning access to individual dwelling units 
within such buildings. 

July 23, 1980 

PUBLIC BONDS: SCHOOLS. 1980 Sess., 68th G.A., S.F. 500; 1980 Sess., 
68th G.A., S.F. 2282; 1970 Sess., 63rd G.A., ch. 1120; 1969 Sess., 63rd 
G.A., ch. 192; §§3.7, 75.12, 256.1, 258.22, The Code 1979. School bonds 
for projects of five million dollars or less issued subsequent to April 
12, 1980, the effective date of S.F. 500 may bear an interest rate not 
to exceed ten per cent. School bonds for projects exceeding five 
million dollars issued subsequent to April 12, 1980, may bear an interest 
rate to be determined by a school district board of directors. School 
bonds issued subsequent to June 11, 1980, the effective date of S.F. 
2282, may bear an interest rate to be determined by a school district 
board of directors. (Schantz to Tieden, State Senator, 7-23-80) #80-
7-20 (L) 

July 25, 1980 

USURY: INTEREST CHARGES: Chapters 535 and 537 as amended by 
H.F. 2492. Wholesale and retail agri-business companies may charge 
any rate of interest agreeable to the parties on an extension of credit 
for unpaid balances of money owed so long as there is a bilateral 
written agreement as required by §2 of H.F. 2492 at (l)(e) and (2). 
Charges not made pursuant to a bilateral written agreement may be 
violations of §535.4 and subject to penalty provisions set forth in §535.6 
and §535.6 of the Iowa Code. (Ormiston to Harbor, Speaker, House of 
Representatives, 7-25-80) #80-7-21 

Honorable William H. Harbor, Speaker of the House: You have re
quested an official opinion of the Attorney General regarding the follow
ing questions: 

1. Can wholesale farm supply firms located in Iowa charge a 2% per 
month finance charge on the unpaid balance for products supplied to 
retail agri-business proprietorships and corporations when there is no 
bilateral written agreement? 

2. Can the retail agri-business firms located in Iowa charge a 2% per 
month finance charge no the unpaid balance for agricultural products 
supplied to farm customers? 

3. If the practices are illegal, what action may be taken? 

The answer to your first two questions may be found in H.F. 2492 
which amends, inter alia, Chapters 535, better known as the Iowa Usury 
Statute, and Chapter 537, better known as the Iowa Consumer Credit 
Code, 1979 Code of Iowa. Section 2 of H.F. 2492, entitled "Temporary 
Exemptions" appears to control in the situation posited in your inquiry. 

1. The following persons may agree in writing to pay any rate of inter
est, and a person so agreeing in writing shall not plead or interpose 
~he claim or defense of usury in any action or proceeding, and the person 
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agreeing to receive such rate of interest shall not be subject to any 
penalty or forfeiture for agreeing to receive or receiving such interest: 

* * 
e. A person borrowing money or ohtaining credit for business or agri
cultural purposes, or a person borrowing money or obtaining credit in 
an amount which exceeds thirty-five thousand dollars for personal, family 
or household purposes. As used in this paragraph, "agricultural purpose" 
means and includes any of the purposes referred to in section five hun
dred thirty-seven point one thousand three hundred one (537.1301), 
subsection four ( 4) of the Code, but regardless of whether or not the 
activities described in that subsection are undertaken by a natural person 
or other entity. 

2. The provisions of subsection one ( 1) of this section apply only to 
written agreements which are executed on or after the effective date 
of this Act and with respect to those agreements, the provisions of this 
Act supersede any interest rate or finance charge limitations contained 
in the Code, ... 

H.F. 2492, *2(1) (e) and (2). 
Under the language of subsection (e) of section 1, a natural person 

or other entity borrowing money for business purposes may agree to pay 
any rate of interest on money borrowed or credit extended. However, the 
statute specifically sets forth the requirement that such an agreement 
must be in writing in order to qualify for the rate of interest prescribed 
by your question. Under certain circumstances set forth at §7 of H.F. 
2492, interest may be charged on retail accounts receivable without 
the necessity of a written agreement. However, in order that the higher 
rate of interest be obtained, it must be established in a bilateral written 
agreement. As a consequence, the present utilization of a "notice" pro
cedure would not be sufficient under the law. 

Although contract law provides some precedent for the proposition 
that a combination· of notice and implied consent may lead to a binding 
agreement between the parties, it is contrary to the clear language of 
the statute. 

Historically, under Iowa law the interpretation, construction and va
lidity of a contract is determined by the law in force at the time, and 
in the place where it is made. Boyd v. Ellis, 11 Iowa 97 (Iowa 1860). 
Under common rules of construction, it is necessary to give effect to 
the intention of the legislature and for the purpose the law was enacted. 
Davenport Wafe1' Co. v. Iowa State Comme1·ce Comm., 190 N.W.2d 583, 
594-595 (Iowa 1971); Janson v. Fulton, 162 N.W.2d 438, 442-443 (Iowa 
1968). Further, it is a well established general rule that an agreement 
which violates a constitutional statute is illegal. Keith Furnace 11. Mac
Vicar, 225 Iowa 246, 280 N.W. 496 (1938). 

Quite clearly, it is the intent of the legislature to pre-empt the common 
law in this area of credit contract with the passage of H.F. 2492 and 
its amendments. It augments and revises current statutes which speci
fically control the conditions under which contracts on the extension of 
credit may be drawn, and therefore, common law practices are subju
gated to the requirements established by H.F. 2492, its amendments and 
the underlying credit statutes. 

As a consequence, a wholesale farm supply firm may charge a 2% 
per month finance charge on the unpaid balance for products supplied 



784 

to retail agri-business proprietorships or corporations when there is a 
bilateral written agreement. Absent a bilateral written agreement, only 
5'/~ per year may be assessed pursuant to §535.2. As of July, 1980, retail 
agri-business firms may charge a 2'1. per month finance charge for 
outstanding balances for agricultural products supplied to farm custom
ers when it is manifest in a bilateral written agreement. In the absence 
of a written agreement, 1 :Y,. 1r per month may be assessed on accounts 
receivable if it is a closed-end transaction pursuant to §7 of H.F. 2492. 
Similarly, if it is an open-end transaction on accounts receivable, a rate 
of llh '; per month may he charged on amounts less than $500 and 
11,4 c;, on amounts over $500 provided that disclosure is properly made. 

In answer to the third section of your inquiry, if there is an intentional 
violation of the statute and 2'1. per month is charged not pursuant to a 
written agreement on an amount less than $500, it would appear to be 
subject to §535.4, wherein the lender would be assessing a usurious rate 
of interest and could be penalized under §535.5. If the 2% per month 
is charged without a written bilateral agreement on an amount which 
exceeds $500, then the lender would appear to be in potential violation 
of §535.6 which may be deemed a serious misdemeanor. 

August 1, 1980 

CHILD ABUSE: Chapter 232, Sections 232.27, 232.1, 232.67, 232.68 
232.68(1), 232.69, 232.70, 232.71, 232.72, 232.73, 232.74, 232.75, 232.76, 
232.77, The Code, 1979. The mandatory reporting and investigation 
provisions contained in Chapter 232, Division III, Part 2, to suspected 
abuse of human fetuses. (Hoyt to Reagen, Commissioner of Social 
Services, 8-1-80) #80-8-1 (L) 

August 1, 1980 

COUNTIES: Title to Vacated Streets in Unincorporated Areas-Art. III, 
§39A, Const. of Ia., §§306.10-206.17, 332.3, The Code 1979. Fee title to 
streets in unincorporated villages ordinarily remains with the abutting 
landowner, subject to an easement for the street. Upon vacation of the 
street, operation of law terminates the interest of a county in the land 
covered by the street. (Willits to Hulse, State Senator, 8-1-80) #80-
8-2 (L) 

August 1, 1980 

CRIMINAL LAW: Uniform Citation and Complaint-Chapter 805, sec
tions 4.7, 801.4(11), 804.1, 804.22, The Code 1979; Rules 35 and 38, Iowa 
Rules of Criminal Procedure. Simple misdemeanor offenses charged 
by general police citations under sections 805.1 through 805.5, The Code 
1979, must adhere to the filing requirements of Iowa Rule of Criminal 
Procedure 35. Traffic and scheduled violations charged by uniform 
citations and complaints under sections 805.6 through 805.15, The Code 
1979, need not be subscribed and sworn to before a magistrate pursuant 
to Iowa Rule of Criminal Procedure 35. (Richards to Heintz, Chickasaw 
County Attorney, 8-1-80) #80-8-3 

Mr. William A. Heintz, Chickasaw County Attol"ney: You have re
quested an opinion regarding the relationship between police citations 
under chapter 805, The Code 1979, and Rule 35 of the Iowa Rules of 
Criminal Procedure. Specifically you have inquired: 

May the procedure in 805.4, 805.6 ( 4) be followed with traffic offenses 
only? Or should Rule 35 govern in every instance? Must the actual 
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filing be done physically before the Magistrate or clerk or deputy clerk 
of court? 

This office has previously opined that "the uniform traffic citation and 
complaint need not be sworn to before a magistrate as it is specifically 
exempted therefrom by §754.1 [The Code 1973]." 1974 Op. Att'y Gen. 
232. However, the relationship must be re-examined under the new 
criminal code since section 801.4 (11), The Code 1979, which has replaced 
section 754.1, The Code 1973, does not specifically ·:!xempt police cita
tions from the definition of "complaint." 

Iowa Rule of Criminal Procedure 35 provides: "Prosecutions for simple 
misdemeanors must be commenced by filing a subscribed and sworn to 
complaint with a magistrate o1· district court clerk or the clerk's deputy." 
See §804.1, The Code 1979 ("A proceeding may be commenced by the 
filing of a complaint before a magistrate.") Immediately upon its filing, 
a warrant of arrest o1· citation may issue. Iowa R.Crim.P. 38; and see 
§804.1, The Code 1979 ("Whenever the complaint charges a simple mis
demeanor, the magistrate may issue a citation instead of a warrant of 
arrest."). 

The nature, procedures and distinctions of chapter 805 were thoroughly 
discussed in a recent opinion of this office. Op. Att'y Gen. #80-4-11. The 
general police citation provisions (sections 805.1-805.5, The Code 1979) 
are applicable to all public offenses and "(w)henever it would be lawful 
for a peace officer to arrest a person without a warrant." The procedure 
by which prosecutions of cited persons are commenced is specified in 
section 805.4, The Code 1979: "The Jaw enforcement officer issuing the 
citation shall cause to be filed a complaint in the court in which the 
cited person is required to appear, as soon as practicable, charging the 
crime stated in said notice." Cf., §804.22, The Code 1979 ("When an 
arrest is made without a warrant, ... the grounds on which the arrest 
was made shall be stated to the magistrate by complaint, subscribed and 
sworn to by the complainant, or supported by the complainant's affirma
tion .... "). Upon review, it is our opinion that simple misdemeanors 
charged according to sections 805.1 through 805.5, i.e., by general police 
citations, must adhere to the filing requirements of Rule 35. However, 
we reach a different result for traffic and scheduled violations charged 
under the uniform citation and complaint provisions of sections 805.6 
through 805.15, The Code 1979. 

A peace officer may issue an uniform citation and complaint "for 
charging all traffic violations ... and ... all other violations which are 
designated by section 805.8 to be scheduled violations." Section 805.6 
(1) (a), The Code 1979. The procedure by which complaints charging 
scheduled violations are verified is contained in section 805.6 ( 4), The 
Code 1979: "The uniform citation and complaint shall contain a place 
for the verification of the officer issuing the complaint. The complaint 
may be verified before the chief officer of the law enforcement agency, 
or his or her designee, and the chief officer of each Jaw enforcement 
agency of the state is authorized to designate specific individuals to 
administer oaths and certify verifications." Following the rule of statu
tory construction of section 4.7, The Code 1979, it is our opinion that the 
special provision of section 805.6 ( 4! prevails as an exception to the 
general provisions of section 805.4 and Rule 35. Thus, Jaw enforcement 
officers charging traffic and scheduled violations by uniform citations 
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and complaints need not appear before a magistrate to file "a subscribed 
and swcn-n to complaint." 

August 1, 1980 

MUNICIPALITIES: Use of Funds from Rental and Sale of City property 
- §§76.2, 76.4, 384.2, 384.24 and 384.25. The Code 1979. Monies derived 
by a municipality from the rental and sale of city property can gener
ally be used for any government purpose. The monies need not be used 
to pay off general obligation bonds issued to acquire the property. 
(Blumberg to Lura, State Representative, 8-1-80) #80-8-4 (L) 

August 1, 1980 

TAXATION: Designation of an urban revitalization area for property tax 
exemption. 1979 Session, 68th G.A., ch. 84 (H.F. 81). The governing 
body of a city may, by ordinance, designate an area of a city as a 
revitalization area eligible for property tax exemption when the build
ings, improvements, or structures of the area can no longer be put to 
a suitable use if said area meets all the other criteria set forth in 
H.F. 81. Furthermore, a single building or structure cannot be desig
nated as a revitalization area. (Kuehn to Ned L. Chiodo, State Repre
sentative, 8-1-80) #80-8-5 (L) 

August 1, 1980 

MORTGAGES; LOAN PROCESSING FEES; 1980 Session, 68th General 
Assembly, H.F. 2492; Chapter 535, The Code 1979. Loan processing 
fees are limited to two percent of the principal amount of a loan. 
A fee in excess of this amount may not be collected by a lender, 
regardless of who pays the fee. (Norby to Carr, State Senator, 8-1-80) 
#80-8-6 (L) 

August 6, 1980 

STATE OFFICERS: Compensation of legislators serving on the state 
functional classification review board. Sections 2.10, 306.6, 312.2, The 
Code 1979; H. F. 2168, 68th G.A., 1980 Session. Under ~306.6, as 
amended by House File 2168, state legislators serving on the state 
functional classification review board may not receive compensation 
for per diem and expenses incurred in the performance of their official 
duties as members of the board. (Stork to Spear, State Representative, 
8-6-80) #80-8-7 IL) 

August 11, 1980 

CONSTITUTIONAL LAW: GOVERNOR; GENERAL ASSEMBLY; AI'
PROPRIATIONS; STATUTES. Iowa Const., art. III, §§1, 16, 24; art. 
IV, §9; §§8.3, 8.30, 8.31, 8.32, 8.33, The Code 1979; H.F. 2595, 68th 
G.A., 1980 Session. Governor does not have constitutional authority to 
impound or otherwise to prevent the expenditure of a legislative 
appropriation. He does, however, have authority to make a reasonable 
judgment that a legislative objective can be accomplished by spending 
less than the sum appropriated for that objective. Under §8.31, The 
Code 1979, Governor has authority to limit spending of appropriated 
funds only in a manner that is both uniform and proportionate among 
all state departments and agencies based upon their respective appro
priations. Section 8.31 is a constitutional delegation of legislative 
authority. Accordingly, the opinion of the Attorney General found at 
1958 Op. Atty. Gen. 58 is hereby overruled. (Miller and Stork to Rush, 
State Senator, 8-11-80) #80-8-8 

Hono1·able Bob Rush, State Senator: You have requested an opinion of 
the Attorney General concerning the item veto of House File 2595, pro
viding appropriations for capital projects. 
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The 1980 Session of the 68th General Assembly passed House File 
2595, which in part reduced certain capital appropriations made during 
the 1979 legislative session. Section 5 of the bill provided: 

Acts of the Sixty-eighth General Assembly, 1979 Session, chapter 
fourteen ( 14), section fifteen ( 15), subsection one (1), paragraph a, 
subparagraph one ( 1), is amended to read as follows: 

( 1) For the renovation, and remodeling of the Robert 
Lucas building [$3,000,000] 

2,000,000 

The depa1·tment of general services IIIUY e.~:pend uot exceediug two 
hund1·ed sixty-seven thousand two hundred (267,:!00) dollars for archi
tectural fees for the 1·enovation and remodeliug authorized by this sub
paragmph. The app1·opriation made in this snbparagmph is conditional 
upon the employees located in the east side of the eon·idor in the o.f.fice 
o.f the andito1· of state being moved to the Robert Lucas building aml 
that space being assigned to the legislative fiscal bureau. 

Acting within the scope of his constitutional veto authority, Governor 
Ray did veto both the appropriation and the condition contained in §5 
of House File 2595. Letter from Robert D. Ray, Governor, to Melvin D. 
Synhorst, Secretary. of State, May 22, 1980. The disapproval makes an 
additional $1 million available for the renovation and remodeling of the 
Robert Lucas Building, in accordance with the original $3 million appro
priation made during the 1979 legislative session. 1979 Session, 68th 
G.A., ch. 14, §15. In his veto message dated May 22, 1980, however, the 
Governor indicates that the oveniding purpose for his disapproval was 
the condition rather than the reduced appropriation. The condition re
quired a portion of the State Auditor's Office to be moved to the Lucas 
Building with reassignment of the vacated space to the Legislative Fiscal 
Bureau. In his veto message, the Governor further indicates that he had 
instructed the Directo1· of the Department of General Services to proceed 
with the renovation project as if only $2 million were available rather 
than the $3 million that in fact became available as a result of the veto. 
According to the Governor, this instruction would accomplish the legisla
tive purpose of reducing funds for the project without forcing the 
Auditor to move his offices. Based upon this factual situation, you have 
requested opinions on the following questions. 

1) Does the Governor have authority to impound or otherwise prevent 
an expenditure which has been made by the legislature~ 

2) What difference, if any, is the kind of appropriation, capital o1· 
operating, relevant to your answer above? 

3) Under Sec. 8.31 does the Governor have authority to limit spending 
to a specific agency or must a reduction be across the board? 

I. 

Does the Governor have authority to impound or otherwise prevent an 
expenditure which has been made by the Legislature? 

This question raises a basic and important issue concerning the rela
tionship between the executive and legislative branches of government 
under the Iowa Constitution. The separation of governmental powers is 
established in Article Ill, §1, of the Constitution: 

The powers of the government of Iowa shall be divided into three sepa
rate departments-the Legislative, the Executive, and the Judicial; and 
no person charged with the exercise of powers properly belonging to one 
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of these departments, shall exercis~ any function app~rtaining to either 
of the others, except in cases hereinafter expressly directed or permitted. 

Article III of the Constitution generally sets forth th~ functions of the 
legislative branch whereas Article IV describes functions of the executive 
branch. Legislative authority is vested in the General Assembly under 
Article III, §1 and the "supreme executive power of the state" is vested 
in the Governor under Article IV, §1. 

The General Assembly and the Governo1· each has a distinct constitu
tional role in the appropriations process. Article III, §24 states that no 
money may be drawn from the treasury but in consequence of appro
priations made by law. Accordingly, the Iowa Supreme Court has ob
served that the power to appropriate mon~y is essentially a legislative 
function. Welden v. Ray, 229 l'U"~:.2d 706, 709 (Iowa 1975). Inherent 
in this power is the authority to specify how the money shall be spent. 
Jd. at 710. Pursuant to Article III, §16, as amended by the 27th Amend
ment to the Iowa Constitution, the Governor possesses a "qualified 
negative check" upon this legislative power through the "defensive 
tool" of the item veto. Redmond '1.'. Ray, 268 N.W.2d 849, 852 (Iowa 
1978). Since the item veto is stricti~· a negative power, it may not be 
used to alter, enlarge, or increase the effect of legislation not vetoed. 
229 N.W.2d at 711. Thus, if the Governor desires to veto a legislatively
imposed qualification upon an appropriation, he must veto the accom
panying appropriation as well. /d. at il3. The Constitution does not 
grant the Governor anr express constitutional authority either to reduce 
the amount of an appropriation or to prevent the expenditure of an 
appropriation by impoundment of the funds appropriated. 

The Iowa Supreme Court has not directly considered the question of 
whether the Governor may have the implied constitutional authority to 
reduce an appropriation or otherwise to prevent its expenditure. Such 
authority would be founded upon either the Governor's item veto power 
under Article III, §16, or his duty to "take care that the laws are faith
fully executed" under Article IV, §9. 

Under Article Ill, §16, as amended by the 27th Amendment, the 
Governor possesses only a "qualified negative check" upon the legislative 
power to appropriate money and to specify how the money shall be spent. 
Redmond v. Ray, 268 N.W.2d 849, 852 (Iowa 1978). In Welden t', Ray, 
229 N.W.2d 706 (Iowa 1975), the Iowa Supreme Court, citing leading 
decisions from several other jurisdictions, emphasized that the item veto 
power does not include the power to alter the effect of legislation remain
ing after a veto. ld. at 710-13. He may not use_ the item veto to distort 
or frustrate a legislative purpose and permit a related appropriation to 
stand. ld. at 712. This would constitute creative or affirmative legisla
tion without the concurrence of the Legislature. ld. 

Courts in other jurisdictions have also considered the issue of whether 
a Governor, in the absence of express constitutional authority, may utilize 
the item veto power to reduce the amount of an appropriation. The 
majority of these courts have held that the Governor has no such power. 
63 Am.Jur.2d, Public Funds §55 (1972). "Constitutional authority in the 
governor to approve or disapprove of any item or items in appropriation 
bills does not empower him to reduce the amount provided by an item 
so that it shall be valid for a smaller amount than named by the Legis
lature." /d. This pronouncement comports with the Iowa Supreme Cc:ll't's 
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own view that, with respect to the appropriations process, the Governor 
may not exercise any creative legislative power whatsoever. See Welden 
r. Ray, 229 N.W.2d 706, 712 (Iowa 1975). 

The Governor's item veto of §5, together with his instruction to the 
Director of General Services, plainiy has the effect of vetoing the con
dition of an appropriation, while permitting the appropriation to stand. 
Such action constitutes an indirect method of using the item veto power 
to disapprove only the condition of an appropriation and therefore is not 
a proper exercise of the power as interpreted by either the Iowa Supreme 
Court or courts in other jurisdictions. Based upon prevailing judicial 
interpretation, we conclude that the Governor does not have implied 
authority under Article Ill, §16 to alter the original $3 million appro
priation for the Lucas Building renovation by instructing the Director 
of General Services not to spend the funds. 

The Iowa Supreme Court has not considered whether, or to what 
extent, the expenditures of an appropriation may be modified through the 
Governor's duty under Article IV, §9 to execute faithfully the laws of 
this state. This precise question was, however, recently discussed by 
the Supreme Judicial Court of Massachusetts. In Opinion of the Justices 
to the Se1Ulte, 376 N.E.2d 1217 (Mass. 1978), the Massachusetts State 
Senate submitted questions to the Massachusetts Supreme Judicial Court 
concerning certain issues raised by a bill then under consideration by 
the Senate. The bill, entitled "An Act controlling executive impoundment 
of appropriated funds" had resulted from "a growing practice for offi
cers, employees, departments and agencies of the executive branch of the 
government of the commonwealth to refuse to expend or to expend only 
in part monies appropriated by the General Court for the purposes, 
objectives and programs enacted by the General Court, thereby obstruct
ing, hindering or preventing the accomplishment of said purposes, objec
tives and programs." /d. at 1218. The various sections of the bill strictly 
controlled executive discretion in expending appropriated funds. Section 
1 (a), for example, required that "all sums appropriated in any item of 
any act of appropriation shall be expended in full" by the officers and 
employees responsible for the expenditures. Expenditure of sums less than 
the appropriated amounts was to be allowed only pursuant to legislative 
consent and in accordance with procedures established in other sections 
of the bill. 

The Court first examined the issue of whether the Governor or other 
representatives of the executive branch had the constitutional authority, 
whether by impoundment, allotment or otherwise, to expend sums less 
than the amounts appropriated by the Legislature. In conjunction with 
this issue, the Court considered whether the Legislature could enact legis
lation to require the full expenditure of appropriations. The Court's 
analysis of these issues is instructive and directly related to the question 
you have presented: 

The crucial determination to be made is whethe1·, and to wh~t extent, the 
act of expending appropriated funds, or refusing to spend the full amount 
of appropriated funds, may be characterized as the exercise of the Gover
nor's constitutional prerogative to execute the laws. This determination 
may be faciiltated by first stating certain relevant and undisputed princi
ples. 
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The most important such principle is that it is for the Legislature, and not 
the executive branch, to determine finally which social objectives or 
programs are worthy of pursuit. It is not within the Governor's official 
competence to decide that the objectives of any validly enacted law are 
unwise and ,therefore, that no .effort will be made to accomplish such 
objectives. To the contrary, the Governor is bound to apply his full 
energy and resources, in the exercise of his best judgment and ability, 
to ensure that the intended goals of legislation are effectuated. 

This decidedly is not to say that the Governor does not have a role to 
play in determining social goals and priorities. He may propose legisla
tion, and the budget prepared by the Governor forms the basis for the 
general appropriation bill. Art. 63, §3, of the Amendments. The Consti
tution provides that the Governor may veto any bill or resolve presented 
to him for his signature, and return it to the Legislature with his 
written objections or with recommended amendments. The Governor may 
exercise the veto power because he feels that the proposed legislation 
is unwise, or for another reason, and a vote of two-thirds of both houses 
of the General Court will be required to en~ct the bill notwithstanding 
the Governor's objections. Part II, c. 1, §1, art. 2. Art. 56, of the Amend
ments. With regard to appropriation bills, the Governor may disapprove 
or reduce items or parts of items, and thus exercise a selective veto 
power. Art. 63, §5, of the Amendments. 

Once a bill has been duly enacted, however, the Governor is obliged to 
execute the law as it has emerged from the legislative process. He is not 
free to circumvent that process by withholding funds or otherwise 
failing to execute the law on the basis of his views regarding the social 
utility or wisdom of the law. As will be discussed more fully below, 
such a refusal to expend fun..:~ for the purpose of amending or defeating 
legislative objectives is to be distinguished from the exercise of executive 
judgment that the full legislative objectives can be accomplished by 
a lesser expenditure of funds than appropriated. 

ld. at 1221-22.' The Court further emphasized that the Governor was 
not obliged to spend money foolishly or needlessly and concluded that he 
did have the basic discretionary authority to spend less than the full 
amount of an appropriation. ld. at 1223. In further explaining its hold
ing, the Court stated: 

A blanket requirement of full expenditure would be invalid because it 
would not distinguish between the situations where, on the one hand, 
the Governor attempts· to substitute his judgment of the merits of a 
program for that of the Legislature by reducing or eliminating expendi
tures, and, on the other hand, the Governor makes a reasonable deter
mination that the full legislative purpose can be accomplished by spend
ing less than the legislative forecast or estimate represented by an 
appropriation. 

ld. The above distinction underscores the limited nature of the Governor's 
authority to accomplish a legislative objective without spending the full 
sum appropriated for that objective. For instance, an executive decision 
that the full expenditure of an appropriation is unnecessary must be 
based upon a reasonable determination that such spending would, under 
the circumstances, be wasteful because the legislative objective can be 

1 Unlike the Iowa Constitution, the Massachusetts Constitution allows 
the Governor to exercise the item veto power in order to reduce an 
appropriated sum. The issue in Massachusetts was, however, like that 
presented here, i.e., whether the Governor could constitutionally reduce 
or otherwise limit the expenditure of an appropriation that had been 
duly enacted and signed into law. 
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fully accomplished by spending less. The Governor may not, however, 
use such discretion to compromise the achievement of an undertying 
legislative purpose o.r goal. 

American Law Reports, Federal contains a timely annotation of the 
federal court cases that have considered whether and to what extent 
the executive branch of the federal government may impound funds 
appropriated by Congress. See 27 A.L.R. Fed. 214 (1976). With respect 
to these cases, the term impoundment refers generally to a refusal by 
the President or executive official, for whatever reason, to spend funds 
made available by Congress. ld. at 217. Justification for impoundment 
of federal funds normally has depended upon two arguments: 1) the 
particular statute at issue was discretionary in nature, and/or 2) the 
executive power clause of Article II of the Constitution encompassed 
administration of the federal budget and gave the President inherent 
authority to decline to spend available funds in order to avoid excessive 
spending that would contribute to inflation or necessitate a tax increase.• 
ld. at 224. Opponents of impoundment practices have, however, main
tained that ·executive impoundments have been both contrary to specific 
statutory provisions at issue and constituted an unconstitutional en
croachment on the congressional authority to control federal moneys. 
ld. at 225. 

The question of whether federal funds may properly be impounded has 
been presented in a wide variety of cases, involving distinct federal 
statutes and factual situations. Decisions in these cases offer no con
sistent view as to the propriety of executive impoundment but rather 
vary according to the nature of the funds involved and the precise 
language of the applicable appropriation statute. I d. at 225, 227; see also 
Note, The Likely Law of Executive Impoundment, 59 Iowa L.Rev. 50 
( 1973). The judicial response has been to treat each case on its own 
merits. 27 A.L.R. Fed. at 225. Often, the crucial issue will involve a 
determination as to whether the language of an appropriations statute 
mandates the expenditure of appropriated funds or delegates discretion 
to the executive to spend the funds. Jd.; see also 77 Am.Jur.2d, United 
States §45 ( 1972). 

A leading example of the judicial response to the federal impound
ment question is the decision by the Eighth Circuit Court of Appeals 
in State Highway Comm'n. v. Volpe, 479 F.2d 1099, 27 A.L.R. Fed. 183 
(8th Cir. 1973). The case involved the withholding by the executive 
branch of federal funds apportioned to the states by Congress under the 
Federal-Aid Highway Act, 23 U .S.C. §101 et seq. ( 1970). The reason 
for impounding the funds was "the status of the economy and the need 
to control inflationary pressures." 479 F .2d at 1103. After resolving 
the jurisdictional aspects of the case, the Court rejected the following 
arguments presented by the Secretary of Transportation to support his 
authority to withhold the funds : 

• Congress has attempted to clarify and control executive discretion with 
respect to the expenditure of appropriated sums by enactment of the 
Congressional Budget and Impoundment Control Act of 1974. 31 U.S.C. 
§§1400 et seq. The procedures for the executive branch to follow to 
comply with the Act are set forth in 27 A.L.R. Fed., Exec·utive Im
poundment of Funds at 218-23. 
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(1) that appropriation acts are permissive in nature and do not provide 
a specific mandate that the funds authorized to be apportioneamust be 
expended; (2) that there exists no vested right by the states in the 
appropriated funds until such time that the Secretary gives his approval; 
and ( 3) that the language of Section 101 (c) is precatory and although 
expressing Congress' "desire" and "policy" that highway funds not be 
impounded, the terms of the statute are not mandator~·. 

ld. at 1108-09. With respect to the first argument, the Court observed 
that "although a general appropriation act ma:.r be viewed as not pro
viding a specific mandate to expend all of the funds appropriated. this 
does not a jo1·tio1·i endow the Secretary with the authority to use un
fettered discretion as to when and how the monies may be used." ld. at 
1109. After analyzing the statute in detail with respect to the latitude 
of discretion permitted, the Court concluded that the Act did not expressly 
or implicitly authorize executive branch officials to withhold the appro
priated funds. /d. at 1118; accord, State of Iowa e~· l'el. State Highway 
Comm'n. v. Brinega1·, 512 F .2d 722 (8th Cir. 1975). 

In Iowa, the question of what type of executive action constitutes an 
impoundment of appropriated funds has not been precisely identified as 
a matter of law. Based upon the generally accepted federal definition, 
however, an executive impoundment of funds occurs when an official 
of the executive branch refuses, for whatever reason, to spend funds 
appropriated in accordance with any legislative directive. In light of this 
definition, the veto message concerning House File 2595 does indicate 
the Governor's refusal to spend funds and thereby does appear to 
constitute an executive impoundment. The Governor does state in his 
message that his action will serve the legislative purpose of reducing 
funding for the Lucas Building project; such reasoning does not, how
ever, affect the question of whether an impoundment was made. 

Pursuant to Article IV, §9, the Governor is directed to execute faith
fully the laws of this state. As applied to the question of spending 
appropriated funds, this directive requires the Governor to execute the 
law as it emerges from the legislative process. 376 N.E.2d at 1221. He 
is not, therefore, free to circumvent that process by withholding funds 
or otherwise failing to execute the law on the basis of his views regard
ing the social utility or wisdom of the law. /d. A refusal to expend funds 
for the purpose of amending or defeating legislative objectives must, 
nevertheless, be distinguished from the exercise of executive judgment 
that the legislative objectives can be accomplished by an expenditure of 
funds less than the.amount appropriated. ld. Based upon the Governor's 
veto message, there is no indication of an attempt by the Governor to 
execute the renovation project pursuant to the $3 million appropriation 
which, subsequent to the item veto, properly constitutes the standard by 
which the legislative objective must be measured. Rather, the Governor 
appears to have p.romulgated a blanbt requirement to reduce the funds 
available for the renovation project. The prevailing judicial response 
to such action, at both the federal and state levels, yields a consistent 
view that the Governor does not have the constitutional authority, under 
his duty to execute the laws, to reduce or impound appropriated funds 
in this manner. 

II. 
What difference, if any, is the kind of appropriation, capital or operat
ing, relevant to the answer above? 
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We have found no authority which suggests that the kind of appro
priation, whether capital or operating, would change the constitutional 
nature of the Governor's power or duty to expend the appropriation in 
accordance with legislative directives. Consequently, the consideration 
does not affect our answer to your first question: 

We note, however, that appropriations for operating expenses are 
treated differently than those for capital expenses with respect to their 
reversion to the state treasury at the end of a fiscal term. Under §8.33 
capital expenditures "for the purchase of land or the erection of the 
buildings or new construction" continue in force until attainment of 
the object or completion of the work for which the appropriation was 
made, unless otherwise provided in the appropriation bill. Section 20 of 
H. F. 2595 contains such a provision: 

Unobligated or unencumbered funds appropriated for the fiscal year 
l>eginning July 1, 1981 and ending June 30, 1982 by this Act remaining 
on June 30, 1985, shall revert to the general fund on September 30, 1985, 
however if after completion of the project for which the funds were 
appropriated and before the June 30, 1985 date, there remain unobligated 
or unencumbered funds, such funds shall revert on September thi::-tieth 
following the end of the fiscal year in which the project is completed. 

House File 2595 aptly demonstrates that funds appropriated for a 
capital expenditure are subject to reduction by the Legislature if they 
have not previously been obligated or otherwise encumbered. With respect 
to the Lucas Building renovation project, we have been advised by the 
Director of the Department of General Services that, of the $3 million 
appropriated tor the project, approximately $2 million has now been 
obligated. Accordingly, if the additional $1 million is not obligated be
fore the n-ext legislative session, the Governor may properly obtain a 
further reduction in the appropriation through legislative action. 

III. 

Under §8.31, The Code 1979, does the Governor have authority to limit 
spending to a specific agency or must a reduction be across the board? 

Sections 8.30 through 8.45 appear under the heading "Execution of the 
Budget" and relate to procedures concerning expenditures of funds 
appropriated by the Legislature. Section 8.31 provides: 

Quarterly requisitions--exceptions-modifications. Before an appropria
tion for administration, operation and maintenance of any department 
or establishment shall become available, there shall be submitted to the 
governor, not less than twenty days before the beginning of each quarter 
of each fiscal year, a requisition for an allotment of the amount estimated 
to be necessary to carry on its work during the ensuing quarter. Such 
requisition shall contain such details of proposed expenditures as may 
be required by the governor. 

The governor shall approve such allotments, unless he finds that the 
estimated budget resources during the fiscal year are insufficient to 
pay all appropriations in full, in which event he may modify such 
allotments to the extent he may deem necessary in order that there 
shall be no overdraft or deficit in the several funds of the state at the 
end of such fiscal year, and shall submit copies of the allotments thus 
approved or modified to the head of the department or establishment 
concerned, and to the state comptroller, hereinabove provided for, who 
shall set up such allotments on his books and be governed accordingly 
in his control of expenditures. 
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Allotments of appropriations made for equipment, land, permanent im
provements, and other capital projects may, however, be allotted in one 
amount by major classes or projects for which tbey are expendable 
without regard to quarterly periods. 

Allotments thus made may be subsequently modified by the governor 
either upon the written request of the head of the department or estab
lishment concerned, or in the event the governor finds that the estimated 
budget resources during the fiscal year ar·e insufficient to pay all 
appropriations in full, upon his own initiative to the extent he may 
deem necessary in order that there shall be no overdraft or deficit in the 
several funds of the state at the end of such fiscal year; and the head 
of the department or establishment and the state comptroller, herein
above provided for, shall be given notice of such modification in the 
same way as in the case of original allotments. 

Provided, however, that the allotment requests of all departments and 
establishments collecting governmental fees and other revenue which 
supplement a state appropriation shall attach to the summary of requests 
a statement showing how much of the propo£ed allotments are to be 
financed from (1) state appropriations, ( 2) stores, and ( 3) repayment 
receipts. 

The procedure to be employed in controlling the expenditures and receipts 
of the state fair board and the institutions under the state board of 
regents, whose collections ar·e not deposited in the state treasury, will 
be that outlined in section 8.6, subsection 7. 

The finding by the governor that the estimated budget resources during 
the fiscal year are insufficient to pay all appropriations in full, as 
provided herein, shall be subject to the concurrenc·e in such finding by 
the executive council before reductions in allotment shall be made, and 
in the event any reductions in allotment be made, such reductions shall 
be uniform and prorated between all departments, agencies and estab
lishments upon the basis of their respective appropriations. 

Under this section, the amount provided by an appropriation does not 
become available to an executive department until it is allotted the 
money in accordance with certain requisition procedures. The Governor 
must approve allotments unless he finds that estimated budget resources 
in a fiscal year are insufficient to pay all appropriations in full. The 
limited nature of this discretionary authority is evident from the lan
guage of §8.30: 

Availability of appropriations. The appropriations made shall not be 
available for expenditure until allotted as provided for in section 8.31. 
All appropriations now or hereafter made are hereby declared to be 
maximum and proportionate appropriations, the purpose being to make 
the appropriations payable in full in the amounts named in the event 
that the estimated budget resources during each fiscal year of the 
biennium for which such appropriations are made, are sufficient to pay 
all of the appropriations in full. The governor shall rest1·ict allotments 
only to prevent an overdraft o1· deficit in any fiscal yea1· for which 
appropriations are made. [Emphasis supplied.] 

If the Governor finds that there will be an overdraft or deficit in the 
funds of the State at the end of a fiscal year, he ma~·. under §8.31, 
modify allotments of appropriations to the extent necessary to prevent 
such overdraft or deficit. In the event that any reductions in allotment 
are to be made, such reductions "shall be uniform and prorated be
tween all departments, agencies and establishments upon the basis of 
their respective appropriations." Under this provision, the Governor 
clearly may not selectively reduce allotments to a specific agency or 
agencies. Rather a reduction must be made "across the board," in the 
sense that each department, agency and establishment must uniformly 
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share a proportionate part of the r·eduction. The Governor would not, 
therefore, have authority to utilize §8.31 in order to reduce selectively 
the $3 million appropriation to the Department of General Services 
for renovation and remodeling of the Robert Lucas Building. 

We observe that an earlier opinion of the Attorney General, dated 
May 20, 1957, examined the powers conferred by §8.31 and concluded 
that their exercise would violate Article Ill, §24 of the Iowa Constitution 
and would unconstitutionally tie the hands of future legislatures. 1958 
Op. Atty. Gen. 58. 

Our review of an earlier Attorney General's opinion is governed by a 
"clearly erroneous" standard. Under this standard, a prior opinion will 
be reversed only where an unmistakable misapplication of law has been 
made. Letter from Thomas J. Miller, Attorney General, to Robert M. L. 
Johnson and John Pelton, State Representatives (March 21, 1979). 

With the clearly erroneous standard in mind, we have reviewed the 
previous opinion of the Attorney General concerning the validity of 
§8.31. We conclu~ that this opinion is clear!~· erroneous under present 
law and should be overruled for the following reasons. We note initially 
that the question of whether §8.31 unconstitutionally authorizes the 
executive to exercise a legislative function must be considered in light of 
Article III, §1 as well as Article Ill, §24. The former defines the nature 
of the co .. stitutional powers granted to each branch of state government, 
whereas the latter sets forth one type of legislative authority, i.e., the 
appropriation of money by law from the state treasury. The question 
of whether §8.31 is an unconstitutional delegation of power should there
fore be analyzed primarily in light of Article Ill, §1, which both estab
lishes the governmental separation of powers doctrine and provides that 
legislative authority shall be vested in the General Assembly. 

The law concerning delegation of legislative authority has changed 
significantly since the previous opinion was rendered in 1958. See Note, 
Sajegua1·ds, Standards, and Necessity: Permissible Paramete1·s for Legis
lative Delegations in Iowa, 58 Iowa L.Rev. 974 (1973). Since 1958, the 
Iowa Supreme Court has specifically recognized the modern tendency 
toward greater liberality in permitting legislative grants of discretion 
to administrative officials as the complexity of governmental and eco
nomic conditions increases. Grant 1•. F1·itz, 201 N.W.2d 188 (Iowa 1972). 
The constitutional prohibition against delegation of legislative powers is 
therefore to be given a liberal interpretation in favor of the constitu
tionality of the legislation. ld. at 193. In any event, a delegation must 
be accompanied by adequate guidelines. Wan·en County v. Judges of 
Fifth Jud. Dist., 243 N.W.2d 894, 898 (Iowa 1976). In Wan·en, the 
Supreme Court discussed the development of the delegation of authority 
doctrine and enumerated the following general principles to evaluate a 
claim of an unconstitutional delegation of legislative power: 

Standards may be found in statutes in pa1'i mate1·ia with the one under 
challenge. Standards may be general or specific. Where they are specific 
a statute is less subject to challenge. 

Safeguards are an important factor and may suffice even in the absence 
of detailed standards. But standards remain important. They may 
themselves constitute a safeguard. It is desirable, but not essential, to 
have both safeguards and standards; in some cases either will suffice. 
Standards are of more importance where the safeguards are in some 
way lacking. 
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We look to the practical necessities of public interest and will consider 
as an important factor the difficulty or impossibility of calling for the 
legislature to function in a given area. 

We conclude that §8.31, considered in accordance with these interrelated 
principles, is not an unconstitutional delegation of legislative power. 
The purpose of the delegation, to reduce allotments of funds in order to 
prevent overdrafts or deficits, is well defined and reflects a reasonable 
legislative judgment that the executive branch of government is best 
suited to accomplish this purpose. Together with the procedural stand
ards for making allotments established by §§8.30 and 8.32, §8.31 delegates 
quite limited authority to the Governor with respect to the expenditure of 
appropriated funds. The sections also contain at least one significant 
safeguard, i.e., concurrence by the executive council before reductions in 
allotment may be made. Importantly, §§8.30 through 8.32 do not contain 
any blanket authorization for the Governor to alter or reduce the amount 
of an appropriation. The sections delegate to the Governor a limited 
authority to make technical decisions concerning accountability for appro
priated funds rather than a general authority to make policy decisions 
regarding the wisdom or desirability of spending the amounts appro
priated. 

The second basis for the earlier opinion was that §8.31, together with 
§8.30, unconstitutionally bound future legislatures. 58 Op. Atty. Gen. at 
64. It is well settled that each iegislature is an independent body, entitled 
to exercise all legislative power under the Constitution, and that no 
legislature may, by law, bind the authority of a subsequent legislature. 
Green v. City of Cascade, 231 N.W.2d 882 (Iowa 1975); State ex rel. 
Fletcke1· v. Executive Council of State, 207 Iowa 923, 223 N.W. 737 
( 1929). In the latter case, the Supreme Court explains the significance of 
each legislature's independent authority: 

In the absence of any constitutional provision to such effect, no General 
Assembly has power to render its enactment irrevocable and unrepealable 
by a future General Assembly. No General Assembly can guarantee the 
span of life of its legislation beyond the period of its biennium. The 
power and responsibility of legislation is always upon the existing 
General Assembly. One General Assembly may not lay its mandate upon 
a future one. Only the Constitution can do that. It speaks as an oracle 
and stands as a monitor over every General Assembly. The funds result
ing from license fees and gasoline taxes are within the legislative power, 
and are necessarily subject to the control of the existing General Assem
bly. Its enactment in relation thereto will continue in force until re
pealed. The power of a subsequent General Assembly either to acquiesce 
or to repeal is always existent. 

207 Iowa at 931; 223 N.W. at 740. We do not consider that the system 
for making allotments under §§8.30 and 8.31 created a situation in 
which one legislature has bound the authority of a subsequent legislature. 
These sections only establish a procedure for the executive, not the legis
lative, branch to follow in the expenditure of appropriated funds. The 
45th General Assembly, which enacted the sections, did not in any way 
mandate that the allotment system could not be modified or repealed by 
a subsequent General Assembly. Additionally, the sections do not infringe 
upon the abJity of a subsequent legislature either to appropriate money 
or to stipulate how, when, and for what purposes such money may be 
spent. 
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We observe that the nature of the Governor's authority concerning 
the expenditure of appropriated funds is also affected by the provisions 
of §8.3, The Code 1979: 

The governor of the state shall have: 

1. Direct and effective financial supervision over all departments and 
establishments, and every state agency by whatever name now or here
after called, including the same power and supervision over such private 
corporations, persons and organizations that may receive, pursuant to 
statute, any funds, either appropriated by, or collected for, the state, or 
any of its departments, boards, commissions, institutions, divisions and 
agencies. 

2. The efficient and economical administration of all departments and 
establishments of the government. 

3. The initiation and preparation of a balanced budget of any and all 
revenues and expenditures for each regular session of the legislature. 

This section imposes a duty upon the Governor to prevent waste and 
thereby provides him with certain administrative and technical authority 
to accomplish this end. The Governor is, for example, authorized to make 
inquiries regarding the receipts, custody, and application of state funds 
as well as the existing organization, activities, and methods of business of 
administrative departments, divisions and agencies. Ryan v. Wilson, 231 
Iowa 33, 300 N.W. 707 (1941). With respect to expenditures of appro
priations, §8.3 therefore provides the Governor with statutory authority 
to exercise reasonable judgment in deciding that the objective of an 
appropriation can be achieved without necessarily spending the full 
amount of the appropriation. The section does not, however, provide the 
Governor with general discretion to reduce, alter, or eliminate the ex
penditure of appropriated funds by simply instructing an administrative 
official that they shall not be spent. The exercise of such discretion is 
clearly a legislative function. 

SUMMARY 

In summary response to the issues raised by your opinion request, 
we conclude the following: 

1. The Iowa Constitution does not expressly authorize the Governor 
to impound or otherwise to prevent the expenditure of a legislative 
appropriation. 

2. When the Governor vetoes a legislatively-imposed condition upon 
an appropriation, he must veto the accompanying appropriation as well. 
Accordingly, he may not use the item veto power either directly or in
directly to disapprove only the condition. 

3. The Governor has implied constitutional authority under Article 
IV, §9, to make a reasonable judgment that a legislative objective can be 
accomplished by spending less than the sum appropriated for that objec
tive. Any executive action beyond this limited discretionary authority is 
constitutionally impermissible. The Governor therefore has no authority 
either to issue a directive that appropriated funds may not be spent or 
otherwise to refuse to spend the funds. 

4. Under §8.31, The Code 1979, the Governor has authority to limit 
spending of appropriated funds only in a manner that is both uniform 



798 

and proportionate among all departments and agencies based upon their 
respective appropriations. 

5. Section 8.31 is a constitutional delegation of legislative power and 
does not unconstitutionally bind future legislatures. Consequently, the 
earlier opinion of the Attorney General on this matter ( 1958 Op. Atty. 
Gen. 58) is hereby overruled. 

August 12, 1980 

TAXATION: Tax Exempt Status of Property of Cemeteries. §§427.1(7), 
The Code 1979, as amended by 1980 Session, 68th G.A., Senate File 
2369, and 427.1(10), The Code 1979. Section 427.1(7), as amended by 
Senate File 2369, exempts from property tax the burial grounds, 
mausoleums, buildings and equipment which are owned and operated 
by all cemeteries, whether profit-making or nonprofit, provided such 
properties are used exclusively to maintain and care for cemeteries 
devoted to interment of human bodies and human remains, and are not 
used for the practice of mortuary science. Personal property of ceme
teries is exempt pursuant to §427.1 (10), The Code 1979. This tax ex
emption inures to the benefit of all profit-making or nonprofit ceme
teries, regardless of the nature of their ownership. ( Griger to Repre
sentatives Smalley and Senator Palmer, 8-12-80) #80-8-9 (L) 

August 20, 1980 

MU~ICIPALITIES: Social Security Coverage-Ch. 97C and 410, The 
Code 1979; 1971 Session, 64th G.A., Ch. 108, §3. The failure of a city 
covered by Chapter 410 in 1953, to establish that chapter's retirement 
system does not affect the applicability of that retirement system. 
Such a city is exempt from social security coverage. (Blumberg to Hall, 
State Representative, 8-20-80) #80-8-10 (L) 

August 20, 1980 

COUNTIES: AUDITOR - §§558.8, 558.57, 558.61, 558.62, 558.63, 441.29, 
The Code 1979. County Auditor performs ministerial task in entering 
deeds on plat book. The Auditor has no authority to refuse to certify 
ownership for tax purposes where an affidavit establishes chain of title 
through an unprobated estate. The Auditor may not compel the grantee 
to seek judicial determination of title in order to be certified for 
taxation. (Adams to Carr, Assistant Clay County Attorney, 8-20-80) 
#80-8-11 . 

. 11r. Patrick M. Ca1T, Office of the County Attol'1zey, Clay County, 
Iowa: You have requested an opinion of the Attorney General relating 
to the duty of the Auditor to make entries in the County's Plat Book 
maintained in the Office of the Auditor. Specifically you inquire about 
the situation arising from the following set of facts: 

"More than five years ago an individual died domiciled in the State of 
California, owning two lots in Clay County, Iowa. The estate was never 
probated in California or in Iowa. The individual was survived by only 
one heir, a brother. The deceased never conveyed the property to anyone 
else. The surviving brother, however, conveyed the lots to "Y", by quit 
claim deed, with an affidavit attached thereto. "Y" has subsequently 
conveyed the lots to "Z", also by quit claim deed." 

Upon receiving each of the two quit claim deeds, the Clay County 
Auditor entered the same in the index book required by §558.62, The 
Code 1979, and in the transfer book required by §558.61, The Code 1979. 
However, the Auditor has refused to enter the name of "Z" on the plat 
book required by §558.63, The Code. The Auditor has also refused, in 
making up the tax list from the plat book as required by §441.29, The 
Code 1979, to certify to the Treasurer that the property in question 
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should be taxed in the name of the quit claim grantee "Z". Specifically, 
you ask the following question: 

"Where there has been no probate of a decedent's estate in Iowa, and 
more than five years have elapsed since the decedent's death, and the 
information as required by Iowa Land Title Examination Standards 
Fifth Edition, Standard 9.8 appear in the record either through deed or 
affidavit, regardless of whether the deed or affidavit was filed less 
than five years after the death of the decedent, may the Auditor properly 
require before changing the plat book a deed of unconditional conveyance 
of real estate from the record titleholder. or a change of title issued by a 
court arising out of a probate proceeding, partition proceeding, or other 
court action." 

Because Iowa law does not require either estate administration or 
judicial decree to vest property in the heirs of intestate decedent, 
Reichard r. Chicago, fl. & Q.R.Cu., 231 Iowa 563, 578-582, 1 N.W.2d 721, 
730-731 ( 1942), the issue may often arise as to the degree of proof 
necessary to determine that an heir does have merchantable title to real 
property. The Iowa Supreme Court has taken judicial notice of a prior 
version of Iowa Land Title Examination Standard 9.8 as "perhaps the 
best index to the mental processes of purchasers of real estate as reason
ably prudent men." Siedel l'. S11ider, 241 Iowa 1227, 1231, 44 N.W.2d 
687, 689 ( 1950). That standard presently states: 

"Iowa Code, §633.413 bars claims after five years from the date of 
death. In the absence of special circumstances putting the examiner on 
notice, marketable title should be accepted as being established in such 
cases where it is shown by affidavit that: ( 1) the decedent died intestate 
at least five years prior; (2) that the estate of said decedent had not 
been administered upon; (3) that the decedent was survived by the 
persons named in the affida,·it, specifying- their relationship to said 
decedent; and (4) such statement of th€ assets of the decedent's estate 
to enable the title examiner to determine what further showing, if any, 
to require as to inheritance and estate taxes. 

Where such affidavit is filed after July 1, 1971, a clearance of inheri
tance tax (CIT) pursuant to Iowa Code, ~450.22 is necessary unless the 
death occurred more than 20 years prior." 

The affidavit of the decedent's surviving brother was filed in May 
1975, one year after the death of the decedent, and four years before 
the expiration of the statutory limitation period referred to in Standard 
9.8. 

Under the authority of Siedel L SHicla, 241 Iowa 1227, 1230-1231, 44 
N.W.2d 687, 689 (1950), an affidavit is not sufficient to establish 
merchantable title where the five-year statute of limitations for claims 
against intestate decedents has not expired. The affidavit does, however, 
create a conclusive presumption three years after filing that the facts 
stated therein are true. §558.8, The Code. Thus the affidavit does explain 
the defect in the chain of title by asserting that the surviving brother 
was the only heir of the original record titleholder. A subsequent pur
chaser or title examiner might question whether the prematurely filed 
affidavit establishes that there are no competing claims filed against 
the estate. \"\'e do not believe, however, that the Auditor may refuse to 
enter a grantee's name for taxation purposes solely because of a possible 
defect in title or the potential existence of a competing claim against the 
property. The statute prescribing the Auditor's duties as they pertain 
to maintaining plat books is clear. Section 558.63, The Code, provides in 
part: 
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"The auditor shall keep the book of plats so as to show the number 
of lot and block, or township and range, divided into sections and sub
divisions as occasion may require, and mark in pencil the name of the 
owner thereon. . . . " 

Section 441.29, The Code, requiring the county auditor to furnish a plat 
book to the count~· assessor for assessment purposes is equally clear. 

This Office has previously held that the Auditor has no discretion 
to reject a deed with an erroneous description but must enter the same 
upon the transfer records, 1932 Op. Att'y Gen. 181; that the Auditor 
must change the name of the owner on the plat books when a quit claim 
deed is received, 1938 Op. Att'~· Gen. 177; and that the Auditor may not 
refuse to enter in the transfer books a deed signed by a surviving joint 
owner of property held in joint ownership and may not even require 
an affidavit of the prior death of the other tenant, 1962 Op. Att'~· Gen. 
104. These opinions indicate that the function of the Auditor in entering 
conveyances upon the transfer books and in changing the designation 
on the plat books is purely ministerial. \\'here the affidavit explains the 
gap in the chain of title and there are no conflicting unconditional 
conveyances of the same property and no administration of the estate 
from which a change of title certificate could issue, we see no basis 
by which the Auditor may require greater proof to determine the taxable 
owner. 

We would also note that the Auditor here has already enterec. the 
deeds in the index books under §558.62, The Code, and in the transfer 
book under §558.57, The Code. B~· signing the statutory ·:!ndorsement 
required by §558.57, the Auditor has already certified that the deed 
has been not only entered upon the transfer books but also "for taxa
tion." Since such endorsement is a prerequisite fo1 recording and, by 
recording, to give notice of the conveyance, we do not believe the 
legislature intended the Auditor to have the authority to question the 
validity of conveyances in order to determine ownership for taxation 
purposes. 

In conclusion, it is our opinion that the Auditor must record the name 
of the quit claim grantee in the plat book. 

August 20, 1980 

PUBLIC EMPLOYEES: IPERS- ~978.43, The Code 1979; 1979 Session, 
68th G.A .. Ch. 34. ~6. A member of IPERS who wishes to receive 
credit for years of prior service under the abolished system must 
redeposit in the system all withdrawn contributions plus interest. 
(Blumberg to Shimanek, State Representative, 8-20-80) .#80-8-12 

The Honorable Saucy J. Shima11ek. State Representative: We have 
your opinion request of July 3, 1980, on the buy back of prior service 
pursuant to Chapter 97B, The Code 1979. The individual of which you 
speak has been continuously employed within the IPERS system since 
1954. When the system was abolished on July 1, 1953. he applied for 
and received a refund of his contributions to that date. Since July 4, 
1953, he has contributed to the system. He wishes to buy back only 
three or four of the eight years prior to July 1. 1953. You ask if this is 
permissible or if he must buy back the entire amount of his prior service. 
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Section 97B.43, as amended by 1979 Session. 68th G.A., Ch. 34, §6, 
provides, in pertinent part, that an individual. as of July 1, 1978, who 
was an active member and who made application for and received a 
refund of contributions made under the abolished system shall be en
titled to credit for years of prior service by filing a written election and 
by "redepositing any withdrawu contribntio11s" under the abolished sys
tem with interest. Of importance is the above-emphasized portion. 

There is nothing in that section which specifically indicates whether 
the buy back for prior service must be for the entire amount of that 
prior service. Nor can we find anything on this in any other section of 
the Chapter. The key to your question i~ with the word "any", as used 
in §97B.43. 

The word "any" has been consistently defined by the Iowa Court to 
mean "every" and "all". Sec State t'. P1·ybil, 211 N.W.2d 308, 312 (Iowa 
1973); State r. Steenhlek. 182 N.\\'.2d 377, 379 !Iowa 1970); State 1·. 

Bishop. 257 Iowa 336, 132 X.W.2d 455, 458 ( 1965); Hermau 1' • • l!eeks, 
256 Iowa 38, 41, 126 N."'.2d 400, 402 ( 1964); lou·a-Illillois Gas & Elec. 
Co. r. City of Bettendorf, 241 Iowa 358. 363-364, 41 :\f.W.2d 1. 4 ( 1950). 
Thus. the appropriate portion of ~97B.43 really reads that the member 
redeposits all withdrawn contributions. 

Accordingly. we are of the opinion that in order for a member of 
IPERS to buy back prior years under the abolished system. all with
drawn contributions, tog·ether with interest, must be repaid. 

August 22, 1980 

COUNTIES: Bonds. §§174.1, 174.2, 174.9, 174.13, 174.15, 174.17. 174.18, 
345.1, The Code 1979. County bonds, as provided for in ch. 345, may not 
be used to finance construction of a building which will be under the 
control of a county fair board. (Norby to Robbins, Boone County 
Attorney, 8-22-80\ #80-8-13 (L) 

August 22, 1980 

MOTOR VEHICLES - Definition of electrically motorized bicycles and 
tricycles within Chapter 321 of the Iowa Code. §§4.2, 4.4(3), 4.6(5), 
321.1(1), 321.1(2), 321.1(3)(a), 321.1(3)(b), 321.382, The Code 1979. 
Bicycles and tricycles, when electrically operated without pedal assist
ance, are "motor vehicles" as defined by §321.1(2). They are further 
designated as §321.1 ( 3) (b) "motorized bicycles" or "motor bicycles". 
(Dundis to Ritsema, State Representative. 8-22-80) #80-8-14(L) 

August 22, 1980 

COUNTIES: Benefited Fire Districts. §357B.5, The Code 1979. The total 
number of signatures on the petition necessary to dissolve a benefited 
fire district must equal at least a number calculated as 35'; of the 
total number of persons who pay taxes on property located in the 
district, whether or not those taxpayers are also residents of the 
district. (Hyde to Corey, State Representative, 8-22-80) #80-8-15(L) 

August 28, 1980 

COUNTIES AND COUNTY OFFICERS: SHERIFFS - WEAPONS 
PERMITS: U.S. CONST. amend. II; Sections 724.9, 724.11, The Code 
1979. Sheriffs have implied authority to require weapons permit appli
cants to satisfactorily complete written and firing tests which are 
reasonably designed to measure the applicant's ability to use firearms 
safely. Requiring applicants to take such tests does not violate either 
the Iowa Ol' United States Constitution. ( Staskal to Rush, State 
Senator, 8-28-80) #80-8-16 (L) 
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September 2, 1980 

COOPERATIVES: Corporate, partnership, and trust membership. §4.1 
(13) and Chapters 497, 498, and 499, The Code 1979. Corporations, 
partnerships and trusts are eligible for membership in cooperatives 
organized under Chapters 497, 498, and 499, The Code 1979. (Willits 
to Hansen, State Representative, 9-2-80) #80-9-1 

The Honorable lngwer L. Hansen, State Representative: You have 
requested an opinion of the Attorney General on the following question: 

Is a corporation, partnership, or trust eligible to be a member of an Iowa 
cooperative under each of the cooperative laws, i.e., Chapters 497, 498 
and 499 of the 1979 Code of Iowa? 

Chapters 497 and 498, The Code 1979, apply only to cooperatives or
ganized prior to July 4, 1935, and will be treated here separately from 
Chapter 499, The Code 1979. 

Section 497.1, The Code 1979, states: 

Any number of persons, not less than five, may associate themselves as a 
cooperative association, society, company or exchange, for the purpose of 
conducting any agricultural, dairy, mercantile, mining, manufacturing 
or mechanical business on the cooperative plan. For the purposes of this 
chapter, the words 'association', 'company', 'corporation', 'exchange', 'soci
ety', or 'union', shall be construed to mean the same. [Emphasis supplied]. 

Section 498.2, The Code 1979, provides: 

Any number of persons, not less than five, may associate themselves as a 
co-operative association, without capital stock, for the purpose of con
ducting any agricultural, livestock, horticultural, dairy, mercantile, min
ing, manufacturing, or mechanical business, or the constructing and 
operating of telephone and high tension electric transmission lines on 
the co-operative plan and of acting as a co-operative selling agency. 
Co-operative livestock shipping associations organized under this chapter 
shall do business with members only. [Emphasis supplied]. 

Section 498.10, The Code 1979, states: 

Under the terms and conditions prescribed in its bylaws, an association 
may admit as members persons engaged in the production of the products, 
or in the use or consumption of the supplies, to be handled by or through 
the association, including the lessors and landlords of lands used for the 
production of such products, who receive as rent part of the crop raised 
on the lease premises. [Emphasis supplied]. 

In the cited sections, the key word is "persons". This word describes 
those who may form a cooperative and be its members under Chapters 
497 and 498. 

Section 4.1 ( 13) defines "Person" as follows: 
Unless otherwise provided by law 'person' means individual, corporation, 
government or governmental subdivision or agency, business trust, estate, 
trust, partnership or association, or any other legal entity. 

There is nothing in Chapters 497 or 498, The Code 1979, to provide 
any change in this definition as it relates to those chapters. Thus, since 
the statutory definition of "person" includes a corporation, trust, or 
partnership, those entities, and any others in the definition, may be 
members of cooperatives organized under Chapters 497 or 498, The Code 
1979. They, of course, must meet the other criteria for membership pro
~ded by statute and/or the Articles of Incorporation of a cooperative. 

A more difficult question arises under Chapter 499, The Code 1979. 
Chapter 499, The Code 1979, applies to any cooperative organized after 
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July 4, 1935, or to any cooperative existing before that date which has 
elected and provisions of Chapter 499, pursuant to Section 499.43, The 
Code 1979. We would note that most cooperatives are now organized 
under Chapter 499, The Code 1979. 

A 1945 opinion of the Attorney General held that neither ordinary 
corporations for profit nor partnerships are eligible for membership in 
cooperatives under what is now Chapter 499 ( 1946 Op. Att'y Gen. 20). 
We believe that opinion is erroneous and specifically overrule it in this 
opinion. 

Pertinent sections of Chapter 499, The Code 1979, include the follow
ing: 

499.2 

A 'co-operative association' is one which, in serving some purpose enum
erated in section 499.6, deals with or functions for its members at least 
to the extent required by section 499.3, and which distributes its net 
earnings among its members in proportion to their dealings with it, 
except for limited dividends or other items permitted in this chapter; and 
in which each voting member has one vote and no more. 

::: * 
'Member' refers not only to members of nonstock associations but also 
to common stockholders of stock associations, unless the context of a 
particular provision otherwise indicates. 

§499.5. Five or more individuals, or two or more associations, may 
organize an association. All individual incorporators of agricultural 
associations must be engaged in producing agricultural products, which 
term shall include landlords and tenants as specified in section 499.13. 

§499.13. No membership or share of common stock shall ever be issued 
to, or held by, any party not eligible to membership in the association 
under its articles. Individuals may be made eligible only if they are 
engaged in producing products marketed by the association, or if they 
customarily consume or use the supplies or commodities it handles, or use 
the services it renders. Farm tenants, and landlords who receive a share 
of agricultural products as rent, may be made eligible to membership 
in agricultural associations as producers. Other associations engaged in 
any directly or indirectly related activity may be made eligible member
ship. Federated associations may be formed whose membership is re
stricted to co-operative associations. 

§499.14. Membership in associations without capital stock may be ac
quired by eligible parties in the manner provided in the articles, which 
shall specify the rights of members, the issuing price of memberships, 
and what, if any, fixed dividends accrue thereon. If the articles so 
provide, membership shall be of two classes, voting and nonvoting. Voting 
members shall be agricultural producers, and all other members shall be 
nonvoting members. Nonvoting members shall have all the rights of 
membership except the right to vote. 

Interestingly, Chapter 499 contains no clear statutory limitation or 
statement on who may and may not be members, such as Section 498.10, 
The Code 1979, provides for cooperatives organized under Chapter 498. 
The definition of "member", set forth above, simply makes clear that 
"member" includes both members of nonstock associations and common 
stockholders of stock associations. 

Section 499.5, The Code 1979, does limit organizers to individuals or 
associations, which are defined in §499.2 as cooperatives formed under 
Ch. 499. The word 'individual' is not a statutorily defined term, so must 
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be given its ordinary and commonly understood meaning. City of Fort 
Dodge vs. Iowa Public Employment Relations Boa1·d, 275 N.W.2d 393 
(Iowa 1979). Black's Law Dictiona1·y states that the word "individual" 
is very commonly used to distinguish a natural person from a partner
ship, corporation or association, but, in proper cases, it can include arti
ficial persons. 

We do not believe the term "individuals" in §499.5, The Code 1979, 
includes artificial persons. The Iowa statutory definition of "person", 
set forth above, includes " ... individual, corporation, ... trust, partner
ship ... ". The fact that individual is listed separately from corporations, 
trusts, partnerships and other artificial entities would indicate it does 
not include those entities. Thus, organizers of cooperatives must be five 
or more natural persons or two or more cooperatives. 

While it is difficult to ascertain, since the reasoning is, at best, incom
plete, the 1945 opinion on this subject seems to be in error in that it 
assumed that if organizers must be natural persons or two other coopera
tives, members must be natural persons or other cooperatives, and cor
porations or partnerships cannot be members. Organizers and members 
should be distinguished. 

We find no restrictions in Chapter 499, The Code 1979, which prohibit 
corporations, partnerships, or trusts from becoming members of coopera
tives, once the cooperative is formed. The statutory membership limita
tions occur at §§499.13 and 499.14, The Code 1979, set out above. No
where in those sections are any limitations on corporate, partnership, or 
trust membership in a cooperative. Such restrictions are in the discretion 
of each cooperative in its articles. 

It should be noted that in 1945, the corporation was not a common 
method of organizing the farm business. Thus, it is not surprising that 
the opinion did not focus on this question more clearly. Today the family 
farm corporation, as defined in Chapter 172C, The Code 1979, is a 
common method of organizing the farm business, both for estate and 
business planning and tax reasons. 

In conclusion, for the reasons stated, it is our opinion that there is 
no statutory impediment to corporate, partnership, or trust membership 
in cooperatives organized under Chapter 499, The Code 1979. 

September 3, 1980 

COUNTIES: Article III [Sec. 39A] of the Iowa Constitution, Sections 
17A.2(1), 17A.19, 170A.2(5), 170A.3, 170A.4, 358A.12, The Code 1979, 
5 USC §551. The Black Hawk County Health Department does not act 
as an agent of the Iowa Department of Agriculture when the former 
assumes the enforcement of Chapter 170A, The Code 1979, pursuant 
to an agreement with the Department. Black Hawk County is not 
bound by the procedural provisions of Chapter 17 A in its enforcement 
of the Iowa Food Service Sanitation Code through its Health Depart
ment. The County's enforcement of Chapter 170A must still be based 
upon procedural guidelines found in due process and the federal food 
and drug administration food service sanitation ordinance. In those 
instances where no procedure is apparent a Court may turn to Chapter 
17 A and employ the equivalent of one of its provisions in that situation. 
(Benton to Burk, Assistant Black Hawk County Attorney, 9-3-80) 
#80-9-2 (L) 
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September 8, 1980 

GOVERNOR; APPROPRIATIONS; STATUTES. Sections 8.30, 8.31, 8.32, 
The Code 1979. Section 8.31 contemplates that, in making uniform and 
prorated reductions in quarterly allotments of appropriations to pre
vent an overdraft or deficit in the budget during a fiscal year, the 
Governor will make such reductions on a line item rather than on a 
department-by-department basis. (Miller and Stork to Ray, Governor, 
9-8-80) #80-9-3 

Honorable Robert D. Ray, Governo1· of Iowa: You have requested an 
opinion of the Attorney General concerning the implementation of §8.31, 
The Code 1979, which authorizes the Governor to make uniform and pro
rated reductions in quarterly allotments of state appropriations in the 
event that estimated budget resources during a fiscal year are deter
mined to be insufficient to pay all appropriations in full. Specifically, 
you inquire whether the Governor has the flexibility under §8.31 to make 
such reductions either on a line item approach or on a department-by
department approach. The former approach would require each specific 
item of appropriation made by the General Assembly to be reduced by a 
uniform percentage whereas the latter approach would require uniform 
reductions on the basis of the total amounts appropriated to each depart
ment, establishment or agency. The line item approach is less flexible 
than the department-by-department approach because the former pre
cludes an administrative official from exercising discretion to determine 
how the reduction will be made within a particular department, establish
ment or agency. The latter approach, for instance, would permit an 
administrative official to have discretion in deciding that certain pro
grams or appropriations within a department or agency would receive a 
more substantial funding cut than others to achieve the reduction re
quired of that department or agency. 

This office recently issued another opinion which, in part, considered 
the nature of the authority granted under §8.31. Op. Atty. Gen. #80-8-8. 
The opinion concluded that, first, §8.31 was a constitutional delegation of 
legislative authority and second, it authorized the Governor to reduce 
allotments of appropriated funds only in a manner which is both uniform 
and proportionate. The prior opinion did not, however, consider the 
question of precisely how a required reduction may be made under §8.31. 
The statute itself contains language that appears to support a reduction 
on the basis of either the line item or the departmental approach. The 
last paragraph of §8.31 provides that, in the event any reductions in 
allotment are made, "such reductions shall be uniform and prorated 
between all departments, agencies and establishments upon the basis of 
their respective appropriations." This language initially appears to con
template a departmental approach but concludes with language that 
suggests a line item approach. Other language in the statute further 
complicates the question. For example, the first paragraph requires the 
submission of quarterly requisitions to the Governor "[b]efore an appro
priation for administration, operation and maintenance of any depart
ment or establishment shall become available ... ". Such language seems 
to indicate that a department-by-department approach should be used in 
making reductions. On the other hand, the basis for utilization of §8.31 
is a finding by the Governor that "estimated budget resources during 
the fiscal year are insufficient to pay all appropriations in full", which 
suggests that a line item approach should be used in making the neces
sary reduction. The line item approach is also suggested by the fourth 
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paragraph of §8.31, which refers to "allotments in appropriations" for 
capital projects. We have previously addressed the issue of whether §8.31 
is a constitutional delegation of legislative authority. Op. Atty. Gen. 
#80-8-8. The precise issue raised by your inquiry is whether §8.31 per
mits the Governor to select an approach, line item or department-by
department, to implement the reductions necessary to prevent an over
draft or deficit or, rather, requires the utilization of a particular 
approach. The apparent ambiguity of §8.31 with respect to this issue 
essentially involves a matter of statutory construction. 

In construing a statute, the polestar is unquestionably legislative in
tent. Iowa Department of Revenue v. Iowa Merit Employment Commis
sion, 243 N.W.2d 610, 614 (Iowa 1976). To determine the intention of 
the Legislature with respect to an ambiguous statute, the following mat
ters may be considered: 

1. The object sought to be attained. 
2. The circumstances under which the statute was enacted. 
3. The legislative history. 
4. The common law or former statutory provisions, including laws upon 
the same or similar subjects. 
5. The consequence of a particular construction. 
6. The administrative construction of the statute. 
7. The preamble or statement of policy. 

§4.6, The Code 1979. Accordingly, the Iowa Supreme Court has stressed 
that, in searching for legislative intent, one should consider "the objects 
sought to be accomplished as well as the language used and place a 
reasonable construction on the statute which will best effect its purpose." 
State ex rel. State Highway Comm. v. City of Davenport, 219 N.W.2d 
503, 507 (Iowa 1974). "[W]hen statutes relate to the same subject 
matter or to closely allied subjects, they are said to be pari materia and 
must be construed, considered, and examined in light of their common 
purpose and intent so as to produce a harmonious system or body of 
legislation." Rush v. Sioux City, 240 N.W.2d 431, 445 (Iowa 1976). 
Consequently, §8.31 must be construed, considered, and examined in light 
of other statutes in Chapter 8, particularly §§8.30 and 8.32. With the 
aforementioned principles of statutory construction in mind, the alterna
tive approaches for implementation of §8.31 may be analyzed. 

Section 8.30 sets forth a statement of policy for execution of the 
budget under Chapter 8: 

Availability of appropriations. The appropriations made shall not be 
available for expenditure until alloted as provided for in section 8.31. 
All appropriations now or hereafter made are hereby declared to be 
maximum and proportionate appropriations, the purpose being to make 
the appropriations payable in full in the amounts named in the event 
that the estimated budget resources during each fiscal year of the 
biennium for which such appropriations are made, are sufficient to pay 
all of the appropriations in full. The governor shall restrict allotments 
only to prevent an overdraft or deficit in any fiscal year for which 
appropriations are made. 
This language also identifies the object sought to be attained under 
§8.31, i.e. payment of all appropriations in full provided the estimated 
budget resources during a fiscal year are sufficient to support such 
payment. Both the line item and department-by-department approaches 
for making reductions under §8.31 would accomplish the object of pre
venting an overdraft or deficit in state funds for a fiscal year. We have 



807 

found no legislative history nor any administrative construction pertain
ing to the intended implementation of §8.31.1 Consequently, we must 
turn to other considerations to evaluate which approach more closely 
reflects the procedure by which the Legislature intended to accomplish 
the object of preventing an overdraft or deficit. 

First, we observe that, pursuant to §8.30, all appropriations made by 
the Legislature become available for spending according to the quarterly 
allotment system established by §8.31; under this system, requisitions 
are made and allotments are paid on the basis of each line appropriation. 
This is significant evidence that the reductions contemplated in §8.31, 
tied as they are to the allotment process, also were intended to be made 
on an appropriation-by-appropriation (line item) basis. 

Second, in examining the consequences of each approach, we note 
significant differences between them that, on balance, favor the line 
item approach interpretation. Either approach appears to be effective 
in achieving the primary objective of reducing expenditures in order to 
prevent an overdraft or a deficit. The line item approach, however, 
produces a higher degree of uniformity, which is an express constraint 
upon the authority of the executive to modify a legislative appropriation. 
On the other hand, it could be argued that the greater flexibility in
herent in the department-by-department approach prompted the Legis
lature to adopt that approach. Indeed, we are not unmindful that the 
Legislature could have thought that the greater flexibility permitted by 
the department-by-department approach would permit the executive 
branch to approximate more closely the decisions the Legislature would 
itself make in determining the cutbacks necessary to prevent a budgetary 
overdraft or deficit. Experience as recent as this past spring suggests 
that the Legislature would not necessarily make needed reductions in 
expenditures on a, line item basis. However, unlike the uniformity 
constraint, the value of flexibility is, at best, only implicit in the §8.31 
scheme. Moreover, we note that the selectivity afforded by the depart
ment-by-department approach could, in an extreme instance, result in 
the total elimination of a particular line item ap.propriation. We think it 
sufficiently unlikely that a Legislature would intentionally delegate this 
type of potential authority that we are unable to give weight to the 
value of flexibility solely on the basis of implication. In any event, an 
argument for the department-by-department approach based upon the 
desirability of flexibility is substantially undercut by the authority 
afforded the Governor, in the event the line item approach proves im
practicably rigid, to call the Legislature into special session. 

Finally, the context in which §8.31 was enacted into law strongly 
supports the line item approach interpretation. Sections 8.30 through 8.32 
were enacted by the 45th General Assembly in 1933 and first appeared 
in the Code of Iowa in 1935. At this time, quarterly allotments of state 
appropriations were made under what is now §3.13, which provides: 

1 An opinion by the Attorney General in 1957 did conclude that §8.31 
involved an unconstitutional delegation of legislative authority. Perhaps 
in part due to this opinion, the statute has not, to our knowledge, been 
used until now. That opinion was overruled by a recent opinion of this 
office. Op. Atty. Gen. #80-8-8. 
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Pro rata disbursement of appropriations. Annual appropriations shall be 
disbursed in accordance with the provisions of the Acts granting the 
same pro rata from the time such Acts shall take effect up to the first 
day of the succeeding quarter as provided in section 3.12. 

See 1958 Op. Atty. Gen. 58. The Legislature, however, met biennially 
rather than annually in 1933 and therefore would not have been in 
session when most allotments were. paid. If, between sessions, budget 
estimates indicated that payment of appropriations in full would cause 
an overdraft or deficit, a special session would have been required to 
address the situation. The nation, of course, was afflicted with a serious . 
economic depression which increased both the likelihood of a budget over
draft or deficit and the burden of individual legislators in meeting for a 
special session. The Legislature, cognizant of the constitutional debt 
limitation contained in Article VII, §2 of the Iowa Constitution, could 
therefore have reasonably concluded that the Governor had the practical 
ability to prevent an overdraft or deficit in the budget and should also 
have limited authority ooward this end. Delegations of legislative author
ity were not, however, considered favorably by the Iowa Supreme Court 
in the early 1930's. Note, Safeguards, Standards and Necessity: Per
missible Parameters jo1· Legislative Delegations in Iowa, 58 Iowa L.Rev. 
974, 977-82 (1973). The Court had consistently construed the Constitu
tion narrowly to invalidate delegations of authority made by the General 
Assembly. /d. Section 8.31 was therefore enacted during a time when 
the nature of authority granted therein received close judicial scrutiny 
and was normally upheld only to the extent that the authority delegated 
involved the exercise of very limited discretion by administrative offi
cials. ld. at 979. We must presume that the Legislature intended §8.31 
to be both constitutional and effective. §4.4, The Code 1979. Given the 
state of the law in 1933 concerning delegations of authority, the Legisla
ture therefore must have intended to provide the Governor with very 
limited discretionary authority under §8.31. Such authority would involve 
a technical decision that, based upon budget estimates, all appropriations 
must be reduced in a uniform and prorated manner in order to prevent 
an overdraft or a deficit. The Legislature would not, however, have 
intended to provide the Governor with the discretion to make any type 
of a selective reduction. Accordingly, the circumstances under which 
§8.31 was enacted, in conjunction with the common law on the subject 
of legislative delegation at the time, suggest that the Legislature in
tended the Governor to utilize the less fexible, i.e. the line item, approach 
to prevent an overdraft or deficit. 

In summary, we conclude that §8.31 authorizes the Governor to make 
reductions in allotments of appropriations on a line item, rather than on 
a department-by-department, approach. 

September 8, 1980 

PUBLIC EMPLOYEES: PUBLIC CONTRACTS: COMPETITIVE BID
DING: Section 68B.3, The Code 1979. "Public notice" within the con
templation of §68B.3 must be notice of a nature which is reasonably 
calculated to apprise potential bidders of the contract in question. 
Compliance with a requirement of "competitive bidding" assumes three 
elements: first, there should be an offering, or notice, extended to the 
public; second, an opportunity for competition; and third, a basis for 
an exact comparison of bids. Where a state employee is in fact the 
"sole source" for desired goods, the procurement of such goods is 
impliedly excepted from the requirements of §68B.3. The existence of 
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a bona fide emergency will excuse a state agency from compliance 
with public notice and competitive bidding. (Fortney to Richard D. 
Johnson, CPA, 9-8-80) #80-9-4 

Mr. Richard D. Johnson, CPA, Auditor of State: You have submitted 
a series of questions regarding §68B.3, The Code 1979. This section, 
which regulates the circumstances under which a state employee may sell 
goods to a state agency reads as follows: 

No official, employee, member of the general assembly, or legislative 
employee shall sell any goods having a value in excess of five hundred 
dollars to any state agency unless pursuant to an award or contract 
let after public notice and competitive bidding. This section shall not 
apply to the publication of resolutions, advertisements, or other legal 
propositions or notices in newspapers designated pursuant to law for 
such purpose and for which the rates are fixed pursuant to law. 

The Iowa Supreme Court has not had occasion to interpret the lan
guage of §68B.3. There have been a number of opinions issued by the 
Attorney General relative to this section, however, none are applicable 
to the issues you raise.' We therefore turn to decisions from sister states 
and treatises in order to address the questions you raise. 

I. 

You have first inquired as to the meaning of the term "public notice" 
as used in §68B.3, as well as the methods by which a state agency 
satisfies this requirement. It is a general rule that where contracts for 
public works or improvements, or contracts for supplies for governmental 
units, official boards, and the like, are to be let upon competitive bidding, 
an advertisement or invitation for bids addressed by the public authori
ties to intending contractors is ordinarily required as a preliminary step 
in the securing of competitive bids. 64 Am. Jur.2d Public Works and 
Contracts §53. 

Section 68B.3 does not specify the manner in which public notice 
is to be given, nor does it define the period of time which must elapse 
between the first notice and the awarding of the contract. In this absence 
we believe a court would apply a standard of reasonableness in reviewing 
the procedures employed by a state agency in the giving of public notice. 
The evaluation of the reasonableness of the subject procedures could 'be 
expected to include consideration of factors such as the total value of the 
contract to be awarded, the urgency with which an award must be made, 
the market in which the notice may be expected to circulate, and the 
number of prospective contractors who might reasonably be expected to 
be apprised of the public notice. The content of the advertisement or 
invitation should be such as to reasonably inform the reader as to the 
nature and scope of the contract, the time for submission of bids, and the 
means by which an interested party might obtain more complete informa
tion. If the solicitation for bids followed passage of a resolution authoriz
ing the proposed contract, it is not necessary that the public notice in
clude a complete recitation of the resolution. Gay v. Engebretsen, 109 P. 
876, 158 Cal. 21 ( 1910). 

'For example: 1972 Op. Att'y Gen. 468 (adoption of §68B.1 et seq. did 
not result in a repeal of §314.2); 1970 Op. Att'y Gen. 6 (a nursing home 
primarily furnishes services, not goods within §68B.3); and 1968 Op. 
Att'y Gen. 989 (a county is not a state agency within §68B.3). 
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The type of public notice and the means employed will, of necessity, 
vary with the exigencies of a particular purchase. A notice which will 
generate competition in one case may in another case prove to be a 
formality which does not re&Ult in competitive bidding. Both state and 
federal regulations recognize variability in the manner in which notice is 
given to potential vendors. See 41 C.F.R. §§1-2.101 (b), 1-2.203, 1-2.205; 
450 I.A.C. §2.3. These regulations contemplate giving of notice to poten
tial vendors by employing such means as posting in locations frequented 
by vendors (so called "vendors' rooms"), use of paid advertisements, 
establishment of bidders mailing lists, etc. Both formal and informal 
methods are contemplated. However, the underlying goal is to select a 
method which is both appropriate to the circumstances and reasonably 
calculated to result in the giving of notice to those vendors who poten
tially would be prepared to respond. 

II. 

The second issue you have raised relates to the meaning of the term 
"competitive bidding" as used in §68B.3, as well as the methods by which 
a state agency satisfies this requirement. 

In order to better understand the meaning of "competitive bidding", we 
believe it is helpful to first review the policy objectives which are sought 
to be effectuated through enactment of statutes such as §68B.3. These 
policy considerations, though distinct, will be seen to be complementary. 

The purposes of such provisions, requiring that contracts with public 
authorities be let only after competitive bidding, are to secure economy 
in the construction of public works and the expenditure of public funds 
for materials and supplies needed by public bodies; to protect the public 
from collusive contracts; to prevent favoritism, fraud, extravagance, and 
improvidence in the procurement of these things for the use of the 
state; and to promote actual, honest, and effective competition to the end 
that each proposal or bid received and considered for the construction 
of a public improvement, the supplying of materials for public use, etc., 
may be in competition with all other bids upon the same basis, so that all 
such public contracts may be secured at the lowest cost to taxpayers. 
64 Am.Jur.2d Public Works and Contracts §§30, 37. Given the signifi
cance of these policy objectives and the weight that would normally 
be assigned them, it is imperative that prohibitions such as found in 
§68B.S be given meaningful enforcement and effect in the absence of 
other overriding considerations. 

In order to achieve the policy objectives of competitive bidding, there 
are three basic principles to which a public body should adhere: first, 
there should be an offering, or notice, extended to the public; second, 
an opportunity for competition; and third, a basis for an exact compari
son of bids. See Iowa Electric Light and Power Co. v. Incorporated Town 
of Grand Junction, 250 N.W. 136, 216 Iowa 1301 (1938); Hannan v. 
Board of Education, 107 P. 646, 25 Okla. 372 ( 1909). The first element 
was discussed in the first section of this opinion and need not be repeated 
here. An opportunity for competition is assured as an outgrowth of an 
adequate public notice, coupled with an absence of unreasonable restric
tions on bidding procedures. A basis for comparing bids exists in the use 
of plans, specifications, estimates of cost, profiles, drawings, and bills of 
material, as these are relevant to the project in question. Such materials 
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should be prepared in advance for the information of potential bidders. 
By adhering to these three concerns, a public agency will satisfy §68B.3's 
requirement for competitive bidding. 

Ill. 

The third and fourth questions you pose are closely related and will 
therefore be addressed in conjunction. You have inquired whether a 
violation of §68B.3 would be deemed to have occurred in the context of a 
situation wherein a state agency solicits a single bid from a state 
employee vendor when this employee is known to be the "sole source" 
of the desired goods. As a further issue you have inquired how the agency 
can establish the employee's status as a "sole source". 

It is a generally accepted rule that an implied exception exists to 
requirements of compliance with competitive bidding statutes where com
pliance would be a mere formality. Los Angeles Dredging Company v. 
City of Long Beach, 291 P. 839, 210 Cal. 348 (1930); 64 Am.Jur.2d 
Public Works and Contracts §39.2 The reasoning supporting the implied 
exception is founded on the policy objectives of the competitive bidding 
statutes. As discussed in Division II, these statutes exist to prevent 
favoritism; to secure the lowest available price; to protect the public 
from collusive contacts; and to promote honest competition. In the con
text of the "sole source" vendor, compliance with the processes of com
petitive bidding will, in no way, promote the underlying objectives of the 
statute. Consequently, if an employee was in fact the "sole source" for 
desired goods, the procurement of said goods would fall within the 
implied exception to the statutory requirements. As was stated in Los 
Angeles Dredging Company: 

where competitve proposals work an incongruity and are unavailing as 
affecting the final result, or where they do not produce any advantage, 
... or it is practically impossible to obtain what is required and observe 
such forms, a statute requiring competitive bidding does not apply. 

291 P. 839, 842. 

While the law recognizes an implied exception from competitive bidding 
in the "sole source" situation, the practical benefit of such an exception 
may be minimal. While the courts are willing to recognize such an 
exception and to uphold the validity of a contract which falls within the 
purview of the exception, they will not enforce a contract made in 
reliance on the exception if such contract is later determined to be 
outside the scope of the exception. Consequently, should it later be 
determined that a vendor is not the "sole source" of desired goods, the 
contract will be considered void even though the contracting public 
officers in good faith believe the vendor to be the "sole source". See Tobin 
v. Sundance, 17 P.2d 666, 45 Wyo. 219, 84 A.L.R. 902 (1933). In such a 
situation, the public body would be able to deny liability under the 
contract. I d. ' 

As a result of the always present possibility that a "sole source" con
tract may be later held invalid, it is impossible in the context of an 

• It should be noted that the legislature has recognized the "sole source" 
exception to competitive bidding requirements. See §18.6(1), The Code 
1979. 
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opinion to provide you with suggested procedures which the contracting 
agency can follow to establish a vendor as a "sole source". There exists 
no procedures which, if followed, will guarantee a binding contract. Even 
if the procedures are followed, a "sole source" contract is invalid if the 
vendor is not the "sole source". Consequently, the "sole source" deter
mination is a business decision subject to generally recognized practices 
and procedures for procurement in the accounting or purchasing pro
fessions, and not a legal question resolveable within the context of an 
opinion. The most we can do is to caution, strenuously, as to the potential 
consequences of bypassing competitive bidding procedures in reliance 
on the "sole source" exception. 

IV. 

The fifth question you have raised seeks guidance for state agencies 
when it is discovered that a potential vendor-contractor is a state em
ployee and the discovery is made after the commencement of the competi
tive bidding process. For example, what course of action is advisable 
when an agency solicits bids from a pre-existing list of potential vendors 
(such list being used in lieu of solicitation by way of public notice) and 
it is then discovered that one of those bidding is a state employee covered 
by §68B.3. 

At the outset, it should be pointed out that a contract cannot be 
uwarded the state employee in the absence of compliance with the public 
notice and competitive bidding requirements of §63B.3 except in circum
stances justifying an exemption from the requirements of the statute.3 

This result ensues even though the state employee may be the lowest 
responsible bidder. A contract with the employee is prohibited. Given this 
prohibition, it may be advisable for state agencies to remove employee
vendors from vendors lists in that no award can properly be made to the 
employee, absent compliance with §68B.3 or the existence of an exemption 
from the statute. 

This narrows the inquiry to the question of whether the state agency 
may proceed to make an award to a non-employee vendor despite the fact 
that an employee-vendor also submitted a bid. In other words, does the 
participation of the employee-vendor "taint" the entire process? We do 
not believe that such is the case. S?ection 68B.3 only prohibits the award 
and Bale of goods by a state employee without public notice and competi
tive bidding. It would require an expansion of the scope of the section's 
prohibitions to interpret it as prohibiting the state employee from partici
pating in the bidding process itself. We are reluctant to give such an 
expansive reading to the section. We are here dealing with a penal 
statute. As such, it is. axiomatic that the statute's prohibition is to be 
narrowly construed. Therefore, even though an agency later discovers 
that one of the bidders is a state employee, the agency may proceed with 
the award of the contract so long as the award is not made to the 
employee. Should the employee be the lowest responsible bidder, §68B.3 
requires the agency to reject the bid and award the contract to the next 
lowest bidder. 

• E.g., the existence of a bona fide emergency as discussed in Division V, 
or the "sole source" situation discussed in Division III. 
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v. 
The final question you have posed raises the problem of purchasing 

in the context of an emergency situation. You have inquired as to 
whether alternative procedures to those required by §68B.3 may be em
ployed if such an emergency arises. It is our opinion that the existence 
of a bona fide emergency will excuse a state agency from compliance 
with competitive bidding and public notice. 

Statutes requiring competitive bidding should not be given such con
struction as to impede the usual and regular progress of public business. 
When contingencies arise and materials are needed immediately and 
competitive offers would be impossible, the statutes do not apply, be
cause application could not have been intended under these circumstances. 
64 Am. Jur.2d Public Works and Contracts §39. 

While many provisions requiring competitive bidding for public con
tracts and the letting of such contracts to low bidders contain express 
exemptions where an emergency requires speedy action or prompt per
formance,• courts have been willing to find an implied exemption for 
bona fide emergencies. ld. The more difficult question is to determine 
what constitutes an "emergency". According to the decision in Los 
Angeles Dredging Company v. City of Long Beach, 291 P. 839, 210 Cal. 
348 ( 1930), one must look to the special circumstances of each case, 
however it is recognized that the term implies a sudden or unexpected 
necessity requiring speedy action. In re Tone's Estates, 39 N.W.2d 401, 
240 Iowa 1315 ( 1949). In Los Angeles Dredging Co., the court found an 
emergency to exist where dredged materials were polluting the water at 
a public bathing place. The court also referred to other decisions in which 
the necessity to secure street lighting was found to be an emergency, as 
was the threat from the immediate possibility of frost when it was 
necessary to construct a greenhouse. While it is admittedly difficult to 
read more specific guidance into the concept of "emergency" we would 
note that the determination of which exigencies require immediate de
livery or performance rests in the exercise of the contracting officials' 
sound discretion. When such officials determine an emergency to exist, 
they may dispense with the provisions of §68B.3, if compliance with its 
provisions would unduly impede efforts to address the emergency. 

In conclusion, "public notice" within the contemplation of §68B.3 must 
be notice of a nature which is reasonably calculated to apprise potential 
bidders of the contract in question. Compliance with a requirement of 
"competitive bidding" assumes three elements: first, there should be an 
offering, or notice, extended to the public; second, an opportunity for 
competition; and third, a basis for an exact comparison of bids. Where 
a state employee is in fact the "sole source" for desired goods, the 
procurement of such goods is impliedly excepted from the requirements 
of §68B.3. The existence of a bona fide emergency will excuse a state 
agency from compliance with public notice and competitive bidding. 

•E.g., §18.6(2), The Code 1979, authorizes such emergency purchases by 
the General Services Department. 
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September 12, 1980 

MUNICIPALITIES: Urban Renewal- Iowa Const. art. 3, §38A; §§364.1, 
364.2(3), 403.2, 403.3, 403.4, 403.5, 403.6 and 403.12, The Code 1979. 
A city cannot use Community Block Grant funds for the rehabilitation 
of property in slum and blighted areas without meeting the require
ments of Chapter 403. (Blumberg to O'Kane, State Representative, 
9-12-80) #80-9-5 (L) 

September 12, 1980 

COUNTIES: COUNTY EMPLOYEES: REIMBURSEMENT FOR MILE
AGE EXPENSE. Sections 317.3, 331.22, 332.3, The Code 1979. A county 
weed commissioner is not entitled to reimbursement for mileage ex
pense incurred while commuting between residence and the county 
courthouse. (Stork to Richards, Story County Attorney, 9-12-80) #80-
9-6 (L) 

September 12, 1980 

DEPARTMENT OF PUBLIC SAFETY, PUBLIC EMPLOYEES; Legal
ity of minimum activity work standards for Iowa State Troopers on 
road duty: §§17A.2(7)(a), 20.7, 80.4, 80.5, 80.9, 321.2, The Code (1979). 
The minimum activity work standards for Iowa State Troopers set by 
.the Iowa Department of Public Safety are legal and proper. Such 
standards are within the authority of a public employer to direct, 
regulate and discipline public employees and to maintain the efficiency 
of government operations. The standards as set do not create a hier
archy of offenses and need not result in a lack of assistance of motor
ists in need of help or in unequal and unfair law enforcement. Such 
work standards are not rules for purposes of the Iowa Administrative 
Procedure Act. (Hayward to Gallagher, State Senator and Welsh, State 
Representative, 9-12-80) #80-9-7 (Ll 

September 12, 1980 

MOTOR VEHICLES; CRIMINAL LAW: Lack-of-knowledge defense in 
a §321.220 prosecution. §321.220, The Code 1979. Knowledge that a 
driver is not licensed to operate a motor vehicle is not a necessary 
element of a section 321.220 offense. Persons may be convicted of 
authorizing an unlicensed driver to operate a motor vehicle owned by 
them or under their control without having knowledge that the driver 
is unlicensed. (Huber to Green, O'Brien County Attorney, 9-12-80) 
#80-9-8 (L) 

September 12, 1980 

COUNTIES AND COUNTY OFFICERS: Clerk of the District Court. 
§633.31 (2) (k), The Code 1979. The Clerk of District Court must assess 
conservatorships the costs required by §633.31 (2) (k) when he or she 
performs statutory duties under §633.31, except where actions are 
brought by or against the administrator, guardian, trustee, or person 
acting in a representative capacity. (Donahue to Cady, Franklin Coun
ty Attorney, 9-12-80) #80-9-9 (L) 

September 12, 1980 

JUVENILE LAW: A juvenile's right to counsel pursuant to implied con
sent proceedings under Chapter 321B. Chapter 232.11, 232.11 ( 1), 232.11 
(1)(9), 232.11(2), The Code, 1979, Chapter 321B, §321B.3, The Code, 
1979, Chapter 804, §804.20, The Code, 1979. A peace officer taking a 
juvenile into custody for an alleged OMVUI should inform the juve
nile of his right to coun~el and contact his parents before requesting 
the juvenile to consent to a chemical test. Thereafter, the juvenile may 
exercise his right to counsel within a period of time which will still 
permit the test to be taken. (Hoyt to Miller, Commissioner of Public 
Safety, 9-12-80) #80-9-10 
William G. Mille1:, Commissione1·, Iowa Department of Public Safety: 

You have requested an Attorney General's Opinion regarding the rela-
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tionship between the implied consent prov1s1ons set forth in Chapter 
321B and the right to counsel for juveniles provided in Chapter 232. 
Specifically, you have asked whether a peace officer taking a juvenile 
into custody pursuant to an alleged OMVUI can request the juvenile to 
consent to a chemical test without first affording him the right to 
counsel. 

The answer is no. The juvenile's right to counsel attaches when he is 
taken into custody. The peace officer has an affirmative duty to inform 
the juvenile of his right to counsel and to contact the juvenile's parents 
before requesting him to consent to a chemical test. The juvenile's right 
to counsel, however, is limited. It must be exercised within a period which 
will still permit a chemical test to be taken. If counsel· is not available 
within that time, the right is lost. 

In reaching this determination, we are guided by familiar principles 
of statutory construction and recent decisions of the Iowa Supreme 
Court. 

In interpreting a statute we must look at the object to be accomplished, 
the evils sought to be remedied and the purpose to be served and place a 
liberal construction on the statute which will best serve the purpose 
rather than defeat it. Sevel'son v. Sueppel, 152 N.W.2d 281 (Iowa 1967). 
A statute should be given a sensible, practical, workable and logical 
construction and a construction resulting in unreasonableness will be 
avoided. Kruege1· v. ·Fulton, 169 N.W.2d 875 (Iowa 1969). Finally, in 
construing a statute we must be mindful of the state of the law when it 
was enacted and seek to harmonize it with other statutes. Doe v. Ray, 
251 N.W.2d 496 (Iowa 1977). 

In enacting the new Juvenile Code, Chapter 232, the Iowa Legislature 
exempted most traffic-related offenses from the provisions of the Chap
ter. Section 232.8, The Code 1979. The legislature did not, however, 
exempt OMVUI violations, which are proscribed by Section 321.281. In 
the present case, we have been asked to consider the relationship be
tween the provisions of Sections 321B.3 and 232.11, The Code, 1979. 

Section 321B.3 provides the following: 

"Implied consent to test. Any person who operates a motor vehicle in 
this state upon a public highway, under such circumstances as to give 
reasonable grounds to believe the person to have been operating a motor 
vehicle while under the influence of an alcoholic beverage, shall be 
deemed to have given consent to the withdrawal from his body of speci
mens of his blood, breath, saliva, or urine, and to a chemical test or tests 
thereof, for the purpose of determining the alcoholic content of his blood, 
subject to the provisions hereinafter set out. The withdrawal of such 
body substances, and the test or tests thereof, shall be administered at 
the written request of a peace officer having reasonable grounds to 
believe the person to have been operating a motor vehicle upon a public 
highway of this state while under the influence of an alcoholic beverage, 
and only after the peace officer has placed such person under arrest for 
the offense of operating a motor vehicle while under the influence of an 
alcoholic beverage. The peace officer shall determine which of the four 
substances, breath, blood, saliva, or urine, shall be tested. Refusal to sub
mit to a chemical test of urine, saliva or breath shall be deemed a refusal 
to submit, and the provisions of section 321B.7 shall apply. A refusal to 
submit to a chemical test of blood shall not be deemed a refusal to sub
mit, but in that case, the peace officer shall then determine which one of 
the other three substances shall be tested, and shall offer such test. 
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If such peace officer fails to provide a test within two hours after such 
arrest, no test shall be required, and there shall be no revocation under 
the provisions of section 321B.7." 

Section 232.11 (1) (a) provides the following: 

"Right to assistance of counsel. 

1. A child shall have the right to be represented by counsel at the 
following stages of the proceedings within the jurisdiction of the juvenile 
court under division II : 

a. From the time the child is taken into custody for any alleged 
delinquent act that constitutes a serious or aggravated misdemeanor or 
felony under the Iowa criminal code, and during any questioning there
after by a peace officer or probation officer. 

Section 232.11 (2) provides as follows: 

2. The child's right to be represented by counsel under subsection 1, 
paragraphs "b" to "f" of this section shall not be waived by a child of 
any age. The child's right to be represented by counsel under subsection 
1, paragraph "a" shall not be waived by the child without the written 
consent of the child's parent, guardian or custodian. 

The underlying purpose of section 321B.3 is to prevent disaster on the 
highways by protecting the public from irresponsible drivers. 

The underlying purpose of section 232.11 is to protect juveniles coming 
within the system by granting them broader rights to counsel when they 
are taken into custody. It is presumed that juveniles are less likely than 
adults to make informed, intelligent decisions regarding the waiver of 
constitutional rights due to their general immaturity and their lack of 
exposure to the legal system. Thus, the provision that juveniles should 
not be allowed to waive their right to counsel without the advice of an 
adult. 

The aforementioned principles of statutory construction dictate that 
we harmonize the provisions of sections 321B.3 and 232.11 so as to 
effect the intent of both. Recent decisions in the Iowa Supreme Court 
serve as a guide. 

The relationship between the procedures of 321.B and the right to 
counsel .outlined in section 804.20 (previously 755.17) has been a con
sistent dilemma for the Iowa Supreme Court. 

Historically, the Court took the view that federal and state constitu
tional provisions providing a right to counsel were not applicable to 
implied consent proceedings. Gottschalk '!!. Sueppel, 140 N.W.2d 866 
(Iowa 1966), Swenumson v. Iowa Department of Public Safety, 210 
N.W.2d 660 (Iowa 1973). The rationale supporting these decisions was 
that constitutional provisions only apply to "criminal proceedings" and 
not "administrative proceedings" such as implied consent. The problem 
with that rationale, however, is that when a chemical test is requested, 
the peace officer and the arrestee know the result will be vital in a 
subsequent criminal proceeding. Thus, the decision to consent may ulti
mately subject the arrestee to a fme or imprisonment. 

Support for the Court's historical position regarding the right to 
counsel began to erode in Hoffman v. Iowa Department of Transporta
tion, 257 N.W.2d 22 (Iowa 1977). In a special concurrence, Justice Mason 
announced his view that a person required to decide whether to submit to 
a chemical test has a limited statutory right to counsel before choosing to 
make that decision. 
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Shortly thereafter, the Court decided State v. Vietor, 261 N.W.2d 828 
(Iowa 1978). In attempting to reconcile Sections 321B.3 and 755.17 (now 
804.20) , the Court held there is a limited statutory right to counsel 
before making the important decision to take or refuse a chemical test 
under implied consent proceedings. The Court stated: 

"This right is not absolute. It must be balanced against the practical 
considerations that a chemical test is to be administered within two hours 
of the time of arrest or not at all. An arrested person should not be 
allowed to sabotage the purpose of 321B by delay. His right to consult 
a lawyer must be exercised within a period which will still permit the 
test to be taken. If counsel is not available within that time, the right 
is lost. 

Thus, the Iowa Supreme Court harmonized the provisions of Sections 
321B.3 and 804.20 in a manner which effects the intent of both. The 
same can be done with regard to Section 232.11. 

Section 321B.3 requires a chemical test be taken within two hours of 
an arrest. Section 232.11 ( 1) (a) requires a right to counsel from the time 
a juvenile is taken into custody for an alleged serious misdemeanor, 
aggravated misdemeanor or felony. Driving under the influence of alcohol 
or drugs is a serious misdemeanor. Section 321.281, Section 232.11 (2) 
provides that a juvenile's right to counsel may not be waived without 
the consent of the juvenile's parent, guardian or custodian. 

These sections dictate that a peace officer taking a juvenile into 
custody for an alleged OMVUI should promptly inform the juvenile of 
his right to counsel and contact his parents before requesting him to 
consent to a chemical test. Thereafter, the juvenile's right to counsel is 
governed by the principles set forth in State v. Vietor. The right to 
counsel must be exercised within a period which will permit a valid test 
to be taken. If counsel is not available within that time, the right is lost! 

' A number of situations may confront the peace officer after taking the 
juvenile into custody for an alleged OMVUI. 

If the juvenile cannot contact his parents or a lawyer within the two
hour limit, he must decide whether or not to consent to a chemical test. 
His decision, however, should be made as close to the expiration of the 
two-hour limit as possible. 

If the juvenile contacts a lawyer and they agree that the juvenile 
should consent to a test, then the test should be administered. 

If the juvenile contacts a lawyer and they agree that the juvenile 
should not consent to the test, his refusal should be well-documented. 

If the juvenile contacts a lawyer and they disagree as to whether the 
juvenile should consent to a test, the ultimate decision rests with the 
juvenile. 

Section 232.11 is aimed at securing the juvenile the right to counsel. 
Once that right has been exercised, the intent of Section 232.11 has been 
effected. The provisions of Chapter 321B must then b~> adhered to. 
Chapter 321B requires the alleged offender to decide whether or not to 
consent to a test after he has been taken into custody. 'l'he language 
of Section 321B.3 does not differentiate between juveniles and adult 
offenders in the requirements it sets forth. Nor does the language of 
Section 321B.7 which governs the r·efusal to consent. The statute makes 
no provision for special treatment of juveniles with regard to the 
decision to consent to a chemical test. It simply dictates that the alleged 
offender make the decision. 
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If the juvenile's right to counsel were to extend beyond the two-hour 
limit, the legislature's goal in enacting 321B.3 could not be realized. 

It is logical to assume that the Iowa Legislature did not intend to 
nullify the provisions of 321B with regard to juveniles when it enacted 
232.11. It seems more likely that the Iowa Legislature intended the 
provisions of the two statutes be harmonized so as to give effect to both. 

To summarize, if a peace officer takes a juvenile into custody for an 
alleged OMVUI, he should inform the juvenile of his right to counsel and 
contact his parents before requesting the juvenile to consent to a chemi
cal test. Thereafter, the juvenile may ·exercise his right to counsel within 
a period of time which will still permit the test to be taken. 

September 15, 1980 

PUBLIC RECORDS: JUVENILE RECORDS: §232.147(2), The Code 
1979. The inspection and publication of official juvenile court records 
is permitted from the date of filing. (Morgan to Jay, State Represen
tative, 9-15-80) #80-9-11 (L) 

September 22, 1980 

MOTOR VEHICLES- MOTORIZED BICYCLES: Any vehicle that falls 
within the legislature's definition is a "motorized bicycle" whether or 
not the vehicle is equipped with additional features. Section 321.1 ( 3) 
(b), The Code. (Ferree to Bruner, State Representative, 9-22-80) #80-
9-12 (L) 

September 26, 1980 

TAXATION: Sections 113.3, 113.4, 113.6, 445.16, 445.36, 446.7, The Code 
1979. Unpaid fence viewing fees assessed pursuant to Section 113.6, 
The Code 1979, are to be collected, " ... as other taxes.", and therefore 
should be collected pursuant to the provisions of Chapters 445 and 446. 
The Jones County Treasurer may, in her discretion, accept the pay
ment of the actual real estate taxes without payment of the fence 
viewing fees as assessed. (Benton to Knuth, Jones County Attorney, 
9-26-80) #80-9-13 

Mr. Adrian T. Knuth, Jones County Attorney: This is written in 
response to your letters of August 4 and August 21, 1980, concerning 
the procedure to be followed by county treasurers in the event fence 
viewers' fees are not paid as required by Section 113.6, The Code 1979. 
According to your first letter, an individual did not pay certain fence 
viewing fees within the time specified in Section 113.6. The Jones County 
Auditor then, pursuant to Section 113.6, placed these fees upon the tax 
list. The individual against ·whom the fence viewing fees had been 
(Footnote Cont'd) 

In short, Section 232.11 dictates that when a juvenile is taken into 
custody for an alleged OMVUI, he must be afforded an opportunity 
to consult with an attorney or parent prior to making his decision 
whether or not to consent to a chemical test. After that opportunity 
has been granted, however, he must then make the final decision with 
regard to the test pursuant to the requirements of Section 321B.3. 

The same rationale applies to the situation in which the juvenile con
tacts his parents and they disagree with him on the decision whether 
or not to consent to a test. Again, the final decision rests with the 
juvenile pursuant to the requirements set forth in Chapter 321B. 
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assessed paid the actual real estate taxes on his property but refused 
to pay the fence viewing fees taxed against him. Your first letter 
concluded by asking whether or not the Jones County Treasurer may list 
that individual's taxes as delinquent and commence the proceedings 
necessary for a tax sale pursuant to Chapters 446 and 446? In a subse
quent letter to this office you ask, based upon the same facts, whether 
or not the treasurer may accept payment of the actual real estate taxes 
without payment of the fence viewing fees as assessed? 

Chapter 113 of the Code concerns generally the allocation of responsi
bilities between adjoining landowners for the erection and maintenance 
of partition fences. If adjoining landowners are unabel to agree as to 
the duties of each in regard the partition fence, Chapter 113 provides a 
procedure for the resolution of the dispute. For example, Section 113.3, 
The Code 1979, provides in pertinent pa.rt that: 

The fence viewers shall have power to determine any controversy arising 
under this chapter, upon giving five days' notice in writing to the 
opposite party or parties, prescribing the time and place of meeting to 
hear and determine the matter named in said notice. 

Having met and viewed the land, the fence viewers are empowered to: 

... determine by written order the obligations, rights, and duties of the 
respective parties in such matter, and assign to each owner the part 
which he shall erect, maintain, rebuild, trim or cut back, or pay for, and 
fix the value thereof, and prescribe the time within which the same shall 
be completed Oil' paid for, and, in case of repair, may specify the kind of 
repairs to be made. Section 113.4, The Code 1979. 

In the event the fence is not erected, rebuilt, or repaired within the time 
prescribed in the order, the fence viewers shall require the complaining 
landowner to deposit a sum with them sufficient to pay for the erecting, 
rebuilding, repailring, trimming, or cutting back of the fence together 
with the fees of the fence viewers and costs. Section 113.4. Significantly, 
the complaining landowner is to be reimbursed as soon as the taxes are 
collected as provided in Section 113.6. 

Section 113.6 addresses situations in which a party defaults upon a 
duty required by the fence viewers' order. This section provides: 

If the erecting, rebuilding, or re~airing of such fence be not completed 
within thirty days from and after the time fixed therefor in such order, 
the board of township trustees acting as fence viewers shall cause the 
fence to be erected, rebuilt and repaired, and the value thereof may be 
fixed by the fence viewers, and unless the sum so fixed, together with all 
fees of the fence viewers caused by such default, as taxed by them, is 
paid to the county treasurer, within ten days after the same is so 
ascertained; or when ordered to pay for an existing fence, and the value 
thereif is fixed by the fence viewers, and said ·sum, together with the 
fees f the fence viewers, as taxed by them, remains unpaid by the party 
in de ault for ten days, the fence viewers shall certify to the county 
auditor the full amount due from the party or pa1'ties i11 default, includ
ing all fees and costs taxed, togethe1· with a description of the real estate 
owned by the party o1· parties in defanlt. along o1· upon which the said 
fence exists, and the county audito1· shall enter the same upon the tax 
list and the amount shall be collected as othe1' taxes. [Emphasis supplied] 

According to the facts as described in yo\U' letter, the landowner 
involved in Jones County has defaulted upon the payment of fence 
viewing fees and this amount has been entered upon the tax list by the 
auditor as required by this section. The plain and unambiguous language 
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of Section 113.6 states that when fence viewer fees are not paid as taxed 
by the fence viewers, that delinquent amount is to be, ". . . collected as 
other taxes.". There is no need to resort to rules of statutory construc
tion when the language of a statute is free from ambiguity; rather, 
if the language of a statute when given its plain and rational meaning 
is precise and free from ambiguity no more is necessary than to apply 
to the words under consideration their ordinary sense in connection with 
the subject considered. Hartman v. Merged VI Community College, 270 
N.W.2d 822, 825 (Iowa 1978); Heins v. City of Cedar Rapids, 231 N.W.2d 
16, 18 (Iowa 1975); McKillip v. Zimmerman, 191 N.W.2d 706, 709 (Iowa 
1971); Maguire v. Fulton, 179 N.W.2d 508, 510 (Iowa 1970). 

Chapters 445 and 446 govern the procedure for the collection of taxes 
and tax sales for delinquent taxes. There are no provisions within either 
chapter which would restrain the treasurer from collecting the unpaid 
fence viewer fees as other taxes. On the contrary, Section 446.7, The 
Code 1979, concerning tax sales for delinquent taxes states in pertinent 
part: 

Annually, on the third Monday in June the treasurer shall offer at his 
office at public sale all lands, city lots, or other real property on which 
taxes of any description for the preceding fiscal yem· o1· years are 
delinquent, which sale shall be made for the total amount of taxes, 
interest, and costs due and unpaid thereon, including all prior suspended 
taxes, provided, however, that no property, against which the county 
holds a tax sale certificate, shall be offered or sold. [Emphasis supplied] 

We would conclude that unpaid fence viewing fees are to be collected, 
" ... as other taxes.", and that therefore they are to be collected pursuant 
to the provisions of Chapters 445 and 446. 

Your second letter concerning this situation asks whether the Jones 
County Treasurer may accept payment of the regular real estate taxes, 
which the individual involved here was willing to pay, without payment 
of the fence viewing fees. Given our conclusion that the unpaid fence 
viewer fees are to be considered unpaid taxes, and collected as other 
unpaid taxes, youx second question might be paraphrased to ask whether 
the treasurer may accept partial payment of all taxes due by this 
landowner? 

At the outset we note that there are no statutory provisions within 
either Chapters 445 or 446 which either prohibit or require the treasurer 
to accept partial payment of those amounts due from a taxpayer. Section 
445.26, The Code 1979, permits taxpayers to pay their taxes due in full 
or in installments by certain dates, but this provision does not authOO"ize 
the treasurer to accept an amount less than the full amount of taxes 
due at a particular time. It is also clear that only the board of super
visors and not the county treasurer may compromise delinquent taxes 
due against a parcel of property. See Section 445.16, The Code 1979. 

Our office in 1940 Op. Att'y Gen. 318, considered a question similar 
to yours concerning the partial payment of taxes. In that opinion we 
were asked to consider whether a receipt should be issued to a taxpayer 
before the full amount of his taxes has been paid, and if the receipt was 
issued, what type of receipt should be used? These questions arose be
cause in certain situations taxpayers with delinquent taxes had requested 
that they be permitted to pay these taxes by installments, that is through 
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partial payments. In other situations the board of supervisors had com
promised taxes and the compromise agreement had provided that the 
taxpayer could make his payments in periodic installments. Our office 
stated that: 
We find no prohibition in the statutes prohibiting the treasurer from 
accepting a partial payment of a delinquent personal property tax obli
gation, and we am-e therefore of the opinion that it would be in the 
province of the treasurer, in the exercise of his own sound discretion, 
to accept the partial payment for application upon the delinquent per
sonal property tax obligation. 1940 Op. Att'y. Gen. at 319. 

This conclusion that absent a statute prohibiting a county treasurer 
from accepting partial payment of taxes it is within his discretion to do 
so is consistent with the great weight of authority on this question. For 
example, 72 Am.Jur.2d, State and Local Taxation, §845 at 149 provides 
in pertinent part: 
In many jurisdictions the statutes provide for the payment of taxes in 
installments at the option of the taxpayer; but unless so directed by 
statute, a tax collector is under no duty to accept a part payment of a 
given tax or to accept an amount less than the entire tax due. In the 
absence of a statutory declaration to the contrary, the general rule is 
that taxes must be paid in full at one time and the taxpayer cannot 
tender a portion of the tax and demand a receipt therefore. The tax 
collector may, however, in his discretion, unless prohibited by statute, 
accept part payment of a tax and C1'edit it upon the tax assessed. It has 
been ruled that the state cannot object to such a practice on the ground 
that it may disarrange the bookkeeping system of the tax collector's 
office or impose additional costs by reason of the number of entries 
required to be made; if such practice imposes undue burden in this 
respect the collector may discontinue it at anytime, but his conduct in 
accepting partial payments will not be subject to criticism if it is free 
from partiality and if all taxpayers are treated in substantially the same 
manner. [Emphasis supplied] 

Additional authority. for this view is found in 84 C.J.S. Taxation §624 at 
1245-1246. 

In State v. Evans, 79 Utah 370, 6 P.2d 161 (Utah 1931), the Utah 
Supreme Court considered the propriety of a county treasurer accepting 
payments on account of general taxes levied by the county in amounts 
less than the full amount owed by a particular taxpayer. The Utah Court 
held that: 

Our conclusion therefore is that while no taxpayer has the right to 
require or compel a county treasurer to accept less than the whole of 
the tax levied against a separate parcel of property, except as provided 
by section 6093, yet the county treasurer may in his discretion accept 
part payment and credit the same upon the tax assessed, and, when that 
is done, if any part of the tax remains unpaid on the delinquent date, 
the treasurer must proceed, as provided by law, to sell the property for 
such unpaid tax, and the penalty provided by law must be computed 
upon the amount of the tax remaining unpaid and delinquent, and 
interest after sale must be computed upon the amount for which the 
property was sold. 

The pertinent rule governing your second question then, is that a tax 
collector may, in his discretion, accept partial payment of taxes due, 
unless a statute prohibits that practice. Therefore, it is our conclusion 
that the Jones County Treasurer may, in her discretion, accept the 
payment of the actual real estate taxes without payment of the fence 
viewing fees as assessed. However, such acceptance by the County 
Treasurer will not preclude a tax sale in accordance with Ch. 446 for 
collection of unpaid and delinquent fence viewing fees. 
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September 26, 1980 

COUNTIES AND COUNTY OFFICERS. Purchase of real estate at tax 
sales. Section 446.27, The Code 1979. Section 446.27 prohibits a county 
treasurer, auditor, deputy treasurer, deputy auditor, and the spouses 
or any other members of the immediate families of the aforementioned 
officials from purchasing real estate sold for nonpayment of taxes 
under Chapter 446. Such prohibition does not apply to an employee or 
clerk employed in the office of a treasurer or auditor. (Stork to Cor
rell, Black Hawk County Attorney and Shirley, Dallas County Attor
ney, 9-26-80) #80-9-14 

David H. Correll, Black Hawk County Attorney; Alan Shirley, Dallas 
County Attontey: You have both requested opinions of the Attorney 
General concerning the application of §446.27, The Code 1979. Specific
ally, you raise the following questions: 

1. Does §446.27 prohibit a county treasurer or auditor from purchasing, 
at a tax sale, any real estate in which that individual has an interest of 
record. For example, may a county auditor, who has sold real estate on 
contract, purchase that real estate at a tax sale when the contract 
purchaser fails to pay the taxes? 

2. Does §446.27 apply to both the spouse or other member of the 
immediate family of a deputy treasurer or auditor? 

3. Does §446.27 apply to the nondeputy employees (clerks) who work 
in the offices of the treasurer and auditor? 

Section 446.27 provides : 
Fraud of officers. If any treasurer or auditor shall be directly or in
directly concerned in the purchase of any real estate sold for the non
payment of taxes, the treasurer, or auditor and his or her sureties shall 
be liable on his or her official bond for all damages sustained by the 
owner of such property, and all such sales shall be void. In addition 
thereto, the officer so offending shall be guilty of a fraudulent practice. 

In Kirk v. St. Thomas Chu1·ch, 70 Iowa 287, 30 N.W. 569 (1886), the 
Supreme Court summarized the purpose of the prohibition contained in 
§446.27: 

The object of the legislature in enacting the statute [then §885] un
doubtedly was to secure perfect fairness in the conduct of the sale. The 
public officers who are charged with the duty of conducting or aiding 
in the sale are not only prohibited from acquiring any interest in the 
property sold, but are forbidden to be in any manner concerned in the 
purchase of such property. That an officer may be concerned in the 
purchase, without himself acquiring any interest in the property sold, is 
very clear. 

70 Iowa at 290, 30 N.W. at 570-71. The public purpose served by such a 
statute is well established in other jurisdictions. One federal district 
court, for example, cited the Kirk decision among other cases that have 
analyzed who may purchase property at a tax sale: 

Cases are legion holding that a public officer having duties connected 
with the sale of property may not purchase at such sale, and according 
to the great weight of authority, such purchases are absolutely void, 
either under statutory or common law or both. Okanogan Power & b·ri
gation Co. v. Quackenbush, 107 Wash. 651, 182 P. 618, 5 A.L.R. 966 
(1919); Kitsap County v. Buba1·, 14 Wash. 2d 379, 128 P.2d 483 (1942); 
Barker v. Jackson, 90 Miss. 621, 44 So. 34 (1907); Kirk v. St. Thomas' 
Chu1·ch, 70 Iowa 287, 30 N.W. 569 (1886); Sh1·ewsbury v. Horse Creek 
Coal Land Co., 78 W.Va. 182, 88 S.E. 1052 (1916); Cole v. Moore, 34 Ark. 
582 (1879); Spice1· v. Rowland, 39 Kan. 740, 18 P. 908 (1888); see also, 
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51 Am.J ur. Taxation, Section 1059; 85 C.J .S. Taxation §809 (i) ; 5 A.L.R. 
969. 

United States v. 329.22 Acres of Land, 307 F.Supp. 34, 50 (M.D. Fla. 
1968), aff'd., (5th Cir. 1968). 

Section 446.27 expressly prohibits a treasurer or auditor from being 
"directly or indirectly" concerned in the purchase of property sold at a 
tax sale. The statute thereby protects the fairness of a tax sale by pre
cluding such individuals from occupying, in any manner, the inconsistent 
positions of purchaser and seller in such a sale. See Ellis v. Peck, 45 
Iowa 112 ( 1876) . The Iowa Supreme Court has, on several occasions, 
discussed and defined the specific applicability of the prohibition con
tained in §446.27. The Court has held that a treasurer or auditor may 
not act as an agent for another in the purchase of land sold at a tax sale, 
Corbin v. Beebee, 36 Iowa 336 (1873); that the prohibition applies to a 
deputy treasurer, Ellis v. Peck, 45 Iowa 112 (1876); and that a deputy 
treasurer may not use a third person to purchase property subject to a 
tax sale in order to transfer such property to the deputy's minor son, 
Kirk v. St. Thomas Church, 70 Iowa 287, 30 N.W. 569 (1886). 

The extent of the general applicability of §446.27 is apparent from 
the express prohibition in the statute and the Supreme Court's applica
tion of that prohibition to specific cases. Since the object of the state is 
"to secure perfect fairness in the conduct of [a tax] sale", the public 
officials charged with the responsibility of conducting or aiding in the 
sale may neither acquire "any interest" in the property sold nor be "in 
any manner" concerned in the purchase of the property. 70 Iowa at 290, 
30 N.W. at 570-71. Accordingly, the prohibitions have a very broad 
objective, which seeks to prevent an individual responsible for conducting 
a tax sale from having even a remote personal interest which might 
prejudice the fairness of the sale. The Supreme Court clearly has deter
mined that the prohibitions apply to a deputy official and preclude the 
minor son of such an official from purchasing, through a third person, 
property sold at a tax sale. Based upon the express language of §446.27 
and the Supreme Court's interpretation of such language, we answer 
your first two questions in the affirmative. First, §446.27 prohibits a 
county treasurer or auditor from purchasing any real estate sold in the 
county for nonpayment of taxes under Chapter 446. This prohibition 
would, for example, preclude a county auditor, who has sold real estate 
on contract, from purchasing that real estate at a tax sale after the 
original purchaser has failed to pay the taxes. Second, neither a spouse 
nor any member of the immediate family of a treasurer, an auditor, or 
their deputies, may purchase real estate sold for nonpayment of taxes 
pursuant to Chapter 446, The Code 1979. 

With respect to non-deputy employees, or clerks, in the offices of the 
treasurer or auditor, the general rule is that such employees are not 
disqualified from purchasing the property sold at a tax sale. 85 C.J .S., 
Taxation, §809 ( 1954). In Lorain v. Smith, 37 Iowa 67 ( 1873), the Iowa 
Supreme Court did address this issue and concluded that a tax sale was 
not invalidated by the involvement of an employee of the treasurer's 
office. The employee, referred to as the treasurer's clerk, had bid on the 
land in question on behalf of the ultimate purchaser of the land. About 
three months after the sale, the employee acquired half interest in the 
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title to the land; the evidence presented in th case did not, however, 
establish that this purchase was made pursuant to any agreement or 
understanding between the parties at the time of the tax sale. The Court 
explained as follows: 

The sale is not invalid because of the connection of the defendant, H. A. 
Rooney, therewith. From the evidence it appears that he was a mere 
employee in the treasurer's office. He was not deputy treasurer. He had 
nothing to do with the sales for delinquent taxes. He could have no 
control or influence over the treasurer's action, nor could he, in virtue 
of his employment, prevent competition at the sales. His duties were 
purely of a mechanical nature. And all that he had to do with the 
purchase was simply to present the bid of the defendant Smith. 

He furnished none of the purchase-money. He had no interest in the 
purchase at the time of the sale, and he did not acquire any interest 
until three months thereafter. Under the circumstances the sale is no 
more affected by the fact that he presented the bid, than it would have 
been if he had been employed simply to tear the tax receipts from the 
stubs, to carry in wood and water, or to sweep out the room. 

This decision comports with the purpose of §446.27 to ensure fairness 
in the conduct of a tax sale by precluding the officials who administer 
the sale from being involved in the purchase of the land subject to the 
sale. Since the interests and duties of a buyer are inherently incompatible 
with those of a seller, an official responsible for administering any aspect 
of a tax sale may not be even indirectly involved with the purchase of 
the land to be sold. See 72 Am.Jur.2d, State and Local Taxation §946 
(1974). An employee, or clerk, in the office of treasurer or auditor, how
ever, has no authority or discretion to perform the official duties 
assigned to the treasurer or auditor under ch. 446. Accordingly, an 
employee, or clerk, employed in the offices of county treasurer or auditor 
does not come within the prohibition of §446.27 and therefore may pur
chase real estate sold for nonpayment of taxes under ch. 446. 

In summary, we conclude that the prohibition contained in §446.27 has 
the following applications: 

1. A county treasurer or auditor may not purchase real estate sold 
in the county for nonpayment of taxes under Chapter 446. This prohi
bition, for example, precludes a county auditor, who has previously sold 
real estate on contract, from purchasing that real estate at a tax sale 
after the purchaser has failed to pay the taxes. 

2. Neither a spouse nor any member of the immediate family of a 
treasurer, an auditor, or their deputies, may purchase real estate sold 
for nonpayment of taxes under Chapter 446. 

3. An employee or clerk employed in the offices of a county treasurer 
or auditor is not subject to §446.27 and therefore may purchase real 
estate sold for nonpayment of taxes under Chapter 446. 

September 26, 1980 

SHERIFF: A sheriff may not be paid a fixed fee per meal for feeding 
prisoners. Sections 338.1, 338.2, The Code 1979. A sheriff may not be 
compensated based upon a flat fee per meal for providing provisions 
for prisoners. A sheriff may only be reimbursed for actual expenses 
incurred which are documented to the satisfaction of the board of 
supervisors for these expenses. (Williams to Johnson, Auditor of State, 
9-26-80) #80-9-15 (L) 
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September 29, 1980 

CRIMINAL LAW, SELLING BEER OR ALCOHOLIC LIQUOR TO 
MINOR: Sections 123.47, 123.49(2)(h), 123.50, 123.90, The Code 1979. 
Violation of §123.47 prohibiting the sale of beer or alcoholic liquor to 
minor is a serious misdemeanor provided defendant is over the legal 
age. (Cleland to George, Magistrate, 9-29-80) #80-9-16(L) 

September 29, 1980 

PUBLIC RECORDS: §§17A.2, 17A.3, 68A.1, 68A.2, 68A.7, 68A.9, 692.1, 
692.18. A police department operation manual is a "public record" 
within the meaning of §68A.1, The Code 1979, and is subject to inspec
tion by the public. (Fortney to Kirkenslager, State Representative, 9-
29-80) #80-9-17 (L) 

September 30, 1980 

ANTITRUST: MONOPOLIES. Chapters 52 and 553, The Code 1979. The 
mechanical specifications for an electronic voting system set out in 
§52.26(7), The Code 1979, does not create a monopoly in violation of 
§§553.4 and 553.5, The Code 1979, even though only one company 
produces a machine meeting those specifications. (Perkins to Carr, 
State Senator, 9-30-80) #80-9-18 

The Honorable Robert M. Carr, State Senator: In your letter dated 
July 7, 1980, you request the opinion of the Attorney General as to the 
constitutionality of §52.26 ( 7), The Code 1979. That section specifies 
mechanical criteria an electronic voting system must meet for approval 
by the State Board of Examiners. According to your information, only 
one company manufactures a machine that can meet the criteria. Your 
question is whether §52.26 ( 7), The Code 1979, creates a monopoly for 
that company which violates §§553.4 and 553.5, The Code 1979, (the Iowa 
Competition Law) which sections generally prohibit monopolies. 

Taking your statement as true that only one company is able to meet 
the criteria of §52.26(7), The Code 1979. the threshold question is 
whether the state has, in fact, given that company a monopoly. 

The state has not specified that only this particular company may sell 
voting machines in Iowa. In this sense it has not set up a monopoly, as 
it has done with respect to utilities or liquor sales. What the state has 
done is to establish a criteria that any manufacturer wishing to sell this 
type of voting machine in Iowa must meet. It may well be that not only 
presently, but also in the future, this company will be the only one which 
manufactures such a machine, whether by virtue of a patent, because it 
possesses superior technological capabilities, or simply because no other 
voting machine manufacturer chooses to manufacture such a machine. 

Whatever the reason, the company has not been given monopoly power 
which is violative of the Iowa Competition Law. 

The state has made a decision that it wants a voting machine which 
performs in a certain manner. The fact only one company manufactures 
such a machine does not place §52.26(7), The Code 1979, in conflict with 
§§553.4 and 553.5, The Code 1979. 

September 30, 1980 

PUBLIC RECORDS: Confidentiality of library circulation records. Ch. 
68A, §§68A.1, 68A.2, 68A.7, The Code 1979; 1980 Session, 68th G.A., 
H. F. 2240. A court, the lawful custodian or another person duly author-
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ized to release information is empowered to release at their discretion 
library circulation records required to be kept confidential by §68A.7, 
The Code 1979. The "lawful custodian" of library circulation records 
is the person entrusted to compile and maintain such records, or gen
erally the head or chief librarian, unless otherwise specified by the 
Code or rules promulgated by the library governing body pursuant to 
statutory authority. The lawful custodian may designate some other 
person as "another person duly authorized to release information." 
(Hyde to Porter, State Librarian, 9-30-80) #80-9-19(L) 

October 2. 19110 

CHILD ABL'SE: §232.68(6), The Code 1979. A "'babysitter" falls within 
the definition of "person responsible for the care of the child" and 
reports of child abuse made with regard to babysitters should be initi
ally investigated by the Department of Social Services. (Morgan to 
Reagen, Commissioner, Department of Social Services, 10-2-80) #80-
10-1 (L) 

October 2, 1980 

COl'NTIES: COL'NTY OFFICERS AND EMPLOYEES; MILEAGE EX
PENSE. Sections 79.9. 79.10. 332.3. 332.35, The Code 1979. A contract 
established pursuant to ~§332.3(18) and 332.35 may provide for pay
ment of compensation to a sheriff or deputy in addition to the mileage 
expense reimbursement for actual and necessary travel paid under 
~79.9. Such contract's payment of a monthly sum to the sheriff or 
deputy in consideration of that individual's agreement to furnish a 
private vehicle in performance of official duties is not violative of 
~79.10 as a payment of mileage and expenses for the same transaction. 
(Stork to Salvo, Shelby Count~· Attorney, 10-2-80) #80-10-2 

J. C. Salvo. Shelby Cowzty Attonzey: You have requested an opinion 
of the Attorney General regarding the apparent conflict between §§79.9 
and 79.10. The Code 1979, and §§332.3 (18) and 332.35. You pose the 
following factual situation and questions. 

Shelby County, Iowa, is presently under a contract with its Sheriff 
for the use of the Sheriff's vehicle in the performance of his duties as 
Shelby County Sheriff. The contract in part provides that, in considera
tion of the agreement of the Sheriff to furnish his automobile in the 
performance of his official duties, the County agrees to pay the Sheriff 
"the sum of eighteen cents per mile for official use for the use of the 
above-named private vehicles and the sum of one hundred twenty-five 
dollars per month for vehicle for the maintenance of said vehicle." The 
term of this contract was from July 1, 1979, to June 30, 1980. A similar 
contract was entered into for the three years immediately preceding this 
contract. 

Following a state audit of Shelby County. it was brought to the atten
tion of your office that although §§332.35 and 332.3 (18) provide the 
county board of supervisors with authority to enter into such contracts, 
§§79.9 and 79.10 would appear to govern the amount of payment per
missible under the contracts. 

Specifically, you ask the following questions: 

1. What is the legality of the contract, assuming arguendo that it is 
"ad,·antageous to the county". which provides for the payment of mileage 
and expenses. seemingly in violation of §P9.9 and 79.10~ 

" If the payments of mileage and expenses under the four previous 
year contracts was an illegal payment by the county, can and should the 
county of Shelby require reimbursement of the excess payments by the 
sheriff? 
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The answer to your questions requires a brief explanation of the nature 
of mileage expense. as contemplated by §§79.9 and 79.10. Generally, 
"mileage" is compensation paid to public officers or employees for their 
travel expenses incurred in the discharge of official duties, based upon 
the number of miles traveled. 67 C.J.S., Of.fice1·s. §225 (1978). The term 
imputes the necessit~· of travel in order for an individual to be entitled 
to such payment. ld. Accordingly, where a statute provides for mileage 
for an officer or employee while engaged in necessary travel, no mileage 
accrues unless the individual in fact makes a journey for which such 
mileage is provided. I d. 

Chapter 78, The Code 1979, sets forth general proviSions governing 
payment of fees. mileage. and expenses of public officers and employees. 
Section 79.9, as amended b~· 1979 Session, 68th G.A., ch. 2, §41, contains 
specific provisions concerning payment of mileage to public officers and 
employees: 

CHARGE FOR USE OF AUTOMOBILE. When a public officer or 
empioyee, other than a state officer or employee, is entitled to be paid 
for expenses in performing a public duty, a charge shall be made, 
allowed and paid for the use of an automobile of [fifteen] eighteen 
cents per mile for actual and necessary travel effectit•e July 1, 1979, 
and twenty cents per mile effective Jnly 1, 1980. A statutory provision 
stipulating necessary, mileage, travel, or actual reimbursement to a local 
public officer or employee shall be construed to fall within [this fifteen 
cents] the mileage 1·eimbw·sement limitation specified in this section 
unless specifically provided otherwise. Any peace officer, othe1· than a 
state officer or employee, as defined in section [748.3] eight hundred one 
point four (801.1,) of the Code who is required to use [his] a private 
vehicle in the performance of [his] official duties shall receive reim
bursement for mileage expense at the rate [of fifteen cents per mile] 
specified in this section. (Bracketed words are deletions) 

This statute is quite precise in allowing peace officers, defined in §801.4 
as sheriffs and their regular deputies who are subject to mandated law 
·enforcement training, to receive the specified reimbursement for "mile
aeg expense" incurred while using a private vehicle to perform official 
duties. The rate of such reimbursement is both definite and mandatory. 
Hence, a sheriff or deputy using a private vehicle to perform official 
duties may, effective July 1, 1980, claim 20 cents for each mile traveled 
while engaged in such duties. The individual may not, however, claim 
such reimbursement either in excess of 20 cents per mile or for mileage 
not actually incurred in the performance of official duties. 

Section 79.10 further provides: 
No law shall be construed to give to a public officer or employee both 
mileage and expenses for the same transaction. 

Section 337.11 (10) contains a similar prohibition: 

Fees. The sheriff shall charge and be entitled to collect the following 
fees: 
10. Mileage in all cases required by Jaw, going and returning, provided 
that this subsection shall not apply where provision is made for expenses, 
and in no case snal! tue lav..r Li::! f..:.uu.:::.L.L uc.U t..v ..... J.Vh uv~u ............ -e ... - .. .uJ 

expenses for the same services and for the same trip. In case the sheriff 
transports by auto, one or more persons to any state institution or any 
other destination required b~· law, or in case one or more legal papers 
are served on the same trip, he shall be entitled to but one mileage at the 
rate prescribed herein, the mileage cost thereof to be prorated to the 
respective persons transported and also in the case of separate papers 
served. 
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Both §79.10 and §337.11 (10) seek to preclude double payment for the 
same "transaction" or· "trip". According!~·. a sheriff who has received 
mileage reimbursement for travel under §79.9 could not also receive pay
ment for expenses of gas and oil used in his or her private automobile 
during the travel. 1932 Op. Atty. Gen. 55. 

Sections 332.3 ( 18) and 332.35 govern the use of motor vehicles by 
county sheriffs and their deputies in the performance of their official 
duties. Section 332.3 ( 18) states: 

The board of supervisors at any regular meeting shall have power: 

18. To own and operate automobiles used or needed by the county 
sheriff and used in the performance of the duties of that office; to 
operate a service garage for the purpose of servicing automobiles or other 
motor vehicles owned and op·crated by th:! county in the performance of 
its duties, and the board rna~· own and service all motorcycles used by 
the county sheriff in the performance of the duties of that office. The 
board of supervisors may also make such contracts with the employees 
of the sheriff's office who use automobiles in the performance of their 
duties in connection with the use of such automobiles as in their judg
ment shall be advantageous to the county. 

Section 332.35 provides: 

Sheriffs and deputies shall not use private automobiles in the perform
ance of their duties of office unless such use is pursuant to a contract 
made between the board of supervisors and the sheriff or deputy, as 
the case may be, as set forth in section 332.3, subsection 18. If no such 
contract is made regarding use of private vehicles, the board of super
visors must provide as many county-owned automobiles as the board 
determines are needed for the sheriff and deputies to perform their 
duties of office. 

Under the above-cited sections, a county board of supervisors has two 
options concerning the provision of automobiles to be used by sheriffs 
or deputies in the performance of their official duties. First, the board 
may itself purchase and provide for the service of the automobiles. Alter
natively, the hoard and a sheriff or deputy may enter into a contract 
which provides that the sheriff or deputy will furnish a private vehicle 
to perform official duties. If a private vehicle is used, the board has 
discretion to make payment on terms which, in its judgment, are advan
tageous to the county. Keither §332.3 ( 18) nor §332.35 limits the nature 
of the terms for payment. 

Pursuant to §§332.3 ( 18) and 332.35, Shelby County has entered into a 
contract with the county sheriff whereby the sheriff has agreed to use 
his private vehicle to perform his official duties. In consideration of the 
sheriff's agreement, the county pays him mileage as permitted by §79.9 
as well as a monthly sum for "maintenance of said vehicle". For a 
violation of §§79.9 and 79.10 to occur under this arrangement, the pay
ment for maintenance would have to be considered payment of expenses 
for the same transaction, in contravention to the proscription contained 
in §79.10. 

We conclude that, for the following reasons, the arrangement does 
not violate §§79.9 and 79.10. First, the contract between Shelby County 
and the county sheriff does not authorize payment of mileage and 
expenses for the same transaction. By its express terms, the contract 
distinguishes between mileage expense, which is payable only for the 
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actual miles traveled, and maintenance,' which is payable on a monthly 
basis regardless of actual travel. Since payment for maintenance is not 
related to actual travel or usage, it should not be considered reimburse
ment of expenses for the same transaction under §79.10, or for the same 
trip under §337.11 (10). Rather, the agreement for payment of mainten
ance is analogous to an equipment lease agreement whereby a sum is paid 
to obtain general usage of the equipment on a monthly basis. Second, 
we must presume that the Legislature intended §§332.3(18) and 332.35 
to be effective and to achieve a reasonable result. §4.4, The Code 1979. 
The sections do permit a board of supervisors to exercise discretionary 
authority to enter into contracts providing for the use of private vehicles 
by sheriffs on terms "advantageous to the county." Accordingly, the 
Legislature must have intended that such contracts could encompass 
payment of compensation in addition to the mileage expense permitted 
by §79.9, provided such compensation is not related to the same "trans
action" or "trip". ·we do not, however, comment on the fiscal soundness 
of such an arrangement, which is admittedly debatable. A board of 
supervisors may, for example, conclude that the amount of mileage 
expense paid pursuant to §79.9 is both "advantageous to the county" 
and sufficient reimbursement to a sheriff or deputy who uses his or her 
private vehicle to perform official duties. 

In summary, it is our opinion that a contract established pursuant to 
§§332.3 (18) and 332.35 may provide for payment of money to a sheriff 
or deputy in addition to the mileage expense reimbursement for actual 
and necessary travel paid under §79.9. Such contract's payment of a 
monthly sum to a sheriff or deputy in consideration for that individual's 
agreement to furnish his or her private vehicle in the performance of 
official duties is not violative of §79.10 as a payment of mileage and 
expenses for the same transaction. 

October 3, 1980 

COUNTY OFFICERS: State Conservation Commission; Writing Fees. 
§§106.5, 106.44, 106.53, 321G.4, 321G.6, The Code 1979. Section 106.53 
requires that the writing fees contained therein be charged in addition 
to the other writing fees contained in Chapter 106. (Ovrom to Rush, 
State Senator, 10-3-80) #80-10-3 (L} 

October 6, 1980 

Mt:NICIP ALITIES: Licensing of Security Guards - §§80A.l, 80A.3, 
80A.4, 80A.8, 364.1, and 364.2, The Code 1979. Muncipalities may re
quire gun registration for armed security guards. Municipalities may 
not require armed security guards furnishing such work for hire to 
obtain a city license in order to perform services within the city. 
(Blumberg to Connors, State Representative, 10-6-80) #80-10-4 (L) 

October 10, 1980 

STATE OFFICERS AND DEPARTMENTS: Civil Penalties. §~302.3(2), 
455B.25, .44, .49, .82 ( 3), .115; 666.3, 666.5 and 666.6, The Code 1979; and 
1979 Sess., 68th G.A., Ch. 111, §8(3) and (4). Sections 302.3(2) and 
666.3 do not authorize depositing the proceeds of civil penalties and 
civil fines along with the proceeds of criminal fines in the school fund. 
Accordingly, the civil fines and penalties collected pursuant to 
~§455B.25, .44, .49(1), .82(3), .115, and sections 8(3) and (4), ch. 111, 
Acts of the 68th G.A. (1979), are payable to the general fund of the 
State treasury. Fines collected pursuant to §§455B.49(2) and (3) are 
criminal in nature and should be deposited with the county for the 
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benefit of the school fund. (Schantz and Blumberg to Crane, Executive 
Director. Iowa Department of Environmental Quality, 10-10-80) #80-
10-5 

M1'. LaiTY E. Cm11e, E.<·ecutive Director, Iowa Department of Environ
mental Quality: You have requested an opinion of the Attorney General 
concerning the proper disposition of monies recovered under various 
provisions of Chapter 455B, The Code 1979, affording remedies for vio
lations of the statute, court and administrative orders, and departmental 
rules and permits. 

Chapter 455B provides remedies for numerous types of violations, em
ploying both civil and criminal sanctions. Section 455B.25 authorizes the 
Attorney General to institute a civil action for injunctive relief, a court 
imposed fine not to exceed five hundred dollars a day, or both, in the 
event an order or rule of the air quality commission is being violated. 

Section 455B.44 provides a contempt of court remedy for violation of a 
court order directing compliance with an order, rule or permit of the 
water quality commission. A fine of $500 per day is provided for each 
day the court order is violated and it is expressly provided that "a con
viction under this section shall not be a bar to prosecution under any 
other penal statute." 

Section 455B.49 provides several penalties for various violations. Sub
section 1 thereof provides a civil penalty not to exceed five thousand 
dollars per day for each day a person is in violation of any specified 
statutory provision or any permit, rule, standard or order. The civil 
penalty is expressly made "an alternative to any criminal penalty pro
vided under part 1 of division III of this chapter." Subsection 2 provides 
a fine not to exceed ten thousand dollars for each day a person willfully 
or negligently engages in specific violations involving discharges of 
pollutants. Subsection 3 provides punishment by a fine of not more than 
ten thousand dollars or by imprisonment in the county jail for not more 
than six months, or both, for making false statements in certain reports 
or for tampering with a monitoring device. 

Section 455B.82 ( 3) provides a civil penalty not to exceed five hundred 
dollars for each day of violation of any provision of the chapter regulat
ing solid waste disposal or any rule, order or permit of the solid waste 
commission. 

Section 455B.115 provides a civil penalty not to exceed five hundred 
dollars for failure to notify the local police department or sheriff's 
department by any person who creates a hazardous condition in the 
manufacturing, storing, handling, transporting or disposing of a haz
ardous substance. 

The Hazardous Waste Management Act, ch. 111, §§8 (3) and (4), Acts 
of the 68th G.A., 1979 Sess., provides a civil penalty of not more than 
twenty-five thousand dollars per day for failure to take corrective action 
required by a cease and desist order and a civil penalty of not more than 
five hundred dollars per day for transporting, treating, storing or dis
posing of certain wastes without notifying the solid waste disposal 
commission, 

We have· located two sections of the Code which indicate that certain 
monetary recoveries are to be deposited in the school fund. Section 302.3 
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(2) defines the "temporary school fund" and provides that it includes, 
inter alia, "the proceeds of all fines collected for violation of the penal 
laws .... " Section 666.3 provides that "(a) II fines and forfeitures ... 
shall go into the treasury of the county where the same are collected 
for the benefit of the school fund." It seems clear that these are parallel 
provisions, the former defining various school funds for the guidance 
of school authorities and the latter directing the disposition of certain 
funds received by clerks of court. The latter provision also makes clear 
that it is the cou:'lty of collectio11 rather than, say, the county of the 
violator's residence, which receives the fines and forfeitures. As parallel 
provisions employing slightly different terminology, they should be given 
a harmonious interpretation, if possible. Egan v. Naylor, 208 N.W.2d 
915, 918 Oowa 1973). 

It is immediately apparent that the school fund is the beneficiary of 
all fines collected by the use of criminal proceedings. The gist of your 
question is whether the terms of §302.3 (2) and §666.3 may be extended 
to include the proceeds from civil penalties and civil fines imposed pur
suant to Chapter 455B. Chapter 455B affords no explicit alternative 
disposition of the proceeds. Therefore, if they are not to be deposited in 
the school fund, the proceeds would go to the general fund of the State. 
See 70 C.J.S. Pena.lties, §20 (1951); 36 Am.Jur.2d Forfeitures and 
Penalties, §67 (1968). Stated more specifically, then, the issue you pose 
is whether civil penalties and civil fines are "fines collected for violation 
of the penal laws" within the meaning of §302.3 (2) or "fines" within the 
meaning of §666.3. For a variety of reasons we must conclude that the 
language of these sections will not bear that construction and that the 
proceeds from Chapter 455B civil penalties and fines should be deposited 
in the state general fund. 

First, it is rather clear from the context that the term "penal" is 
employed in §302.3 (2) in contrast with "civil" or "regulatory" law. In
deed, a "penal" law is generally regarded as a synonym for criminal 
law. See State e:·· n:l. Tumer r. Kuscot Interplanetary, Inc., 191 N."W.2d 
624, 629 (Iowa 1971). (An act penal in nature is generally one which 
imposes punishment for an offense committed against the State). See 
also State t'. Watts, 186 N.W.2d 611, 614 (Iowa 1971); St(l.fe 'L'. 1\'elson, 
178 N.W.2d 434, 437 (Iowa 1970). 

Second, the Supreme Court of Iowa has consistently held that the term 
"fine," standing alone as it does in ~666.3, contemplates a criminal pro
ceeding. See Ma1·quart 'L'. Maucke1·, 215 N.W.2d' 278, 282 (Iowa 1974); 
Bopp 'L'. Clark, 165 Iowa 697, 147 N.W. 172, 174-75 (1914); Olds v. 
Forreste1·, 126 Iowa 456, 102 N.W. 419, 420 (1905); State v. Belle, 92 
Iowa 258, 60 N.W. 525, 526 (1894). Although we have held that when 
the term "civil" expressly modifies "fine," a civil proceeding is contem
plated, Op. Att'y Gen. #79-3-2, we clearly noted that the term "fine" 
ordinarily has a criminal connotation. Id. 

Third, the history of §§302.3 ( 2) and 666.3 and the failure to include 
the term "penalties" in §666.3 strongly suggest that these sections encom
pass only criminal fines. Section 302.3 (2) is derived in substantially its 
present form from §1963, 1860 Code Revision. Section 666.3 derives from 
§2148, The Code 1851, with no significant changes. These statutes im
plemented certain constitutional provisions, since repealed by Amendment 
35 (1974). 
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Article IX, §4, Iowa Con st. ( 1846) provided: 

The monev which shall be paid by persons as an equivalent for exemp
tion from n1ilitary duty. aiiCI tile clear proceeds of n/1 fines collected i11 
tile several co1tnties t'or auy breach of the penal laws, shall be exclusively 
applied, in the several counties in which such money is paid or fine 
collected, among the several school districts of said counties, in the 
proportion to the number of inhabitants in such districts, to the support 
of common schools, or the establishment of libraries, as the general 
assembly shall, from time to time, provide by law. (Emphasis added.) 

This language is identical to that employed in §303.2 ( 2). However, Art. 
XII, §3, Iowa Con st. (1846), the article providing for transition from 
the territorial law to statehood under the new constitution, provided: 

All fines, penalties and forfeitures accruing to the territory of Iowa, 
sha:l accrue to the use of the state. 

It is at least clear that the early lawmakers perceived a difference be
tween "fines" and "penalties'' in this precise context and employed the 
term "penalties" when they were intended to be included. A similar 
contrast may be noted in the successor provisions of the Constitution of 
1857. Compare Art. IX ( 2), §4, with Art. XII, §4. 

Fourth, the distinction between "fines" in the criminal sense and 
"penalties" is recognized else\\'htre in Chapter 666. Section 666.5, which 
was drafted at the same time as §666.3, provides: 

A judgment for & penalty or forfeiture. rendered by collusion, does not 
r:·event another action for the same subject matter. 

Not only does the language of this section reinforce the inference that 
the term "penalties" was advisedly omitted from §666.3, it also supports 
the conclusion that the term "penalties" was employed in this context 
as having reference to civil proceedings. Because of the prohibition 
against placing a person twice in jeopardy, see Art. I, §12, Iowa Consti
tution, §666.5 could only have application to a civil "penalty or for
feiture." 

Fifth, §336.2 ( 5) provides that one of the duties of a county attorney 
is "to prosecute all proceedings necessary for the recovery of debts, 
revenues, moneys, fines, penalties, and forfeitures accruing to the state 
or his county, or to any school district or road district in his county .... " 
This provision has been in The Code in this form since 1915 and also 
employs a distinction between "fines" and "penalties" in this context. 
This section also contemplates that funds other than the school fund 
may be the beneficiary of civil monetary recoveries. 

Finally, several provisions of The Code indicate that the General 
Assembly, when it wishes to specify that monetary recoveries from civil 
proceedings should be deposited in a school fund, expressly so provides. 
See, e.g., §511. 7 (penalties for violations of chapter 511 paid to state 
treasury for use of the school fund) ; §515.93 (penalties for misrepre
sentations relating to fire insurance paid to county school fund); §535.5 
(forfeiture of eight cents per hundred for violation of usury Jaws paid 
to county school fund). 

For all these reasons, we cannot conclude that the General Assembly 
intended to include monies collected by civil process to be deposited along 
with criminal fines in the county school fund. It follows that the proceeds 
of actions brought pursuant to §§455B.25, 455B.49 (1), 455B.82 ( 3), 
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455B.115 and §§8(3) and (4) of ch. 111, Acts of the 68th G.A. (1975) 
should be deposited in the state general fund. Sections 455B.49(2) and 
455B.49 ( 3) impose criminal fines and these proceeds should be deposited 
with the county school fund. The proper characterization of §455B.44 
presents a somewhat more difficult question. Contempts of court may be 
either criminal or civil, but the distinction is difficult to apply, Knox r. 
Municipal Court, 185 :!\ .W .2d 705, 70i (Iowa 1971). Moreover, the Legis
lature has employed both civil and criminal terminology in drafting 
§455B.44. Although we might reach a different result if it were a matter 
of first impression, this question appears to be controlled by Gwm t·. 

ll!ahaska, 155 Iowa 527, 136 :t\.W. 929, 931 (1912). The issue there was 
whether collection fees were to be deducted from a fine for contempt. 
It was held that a fine for contempt was not a fine for breach of the 
penal laws within the meaning of Art. IX (2), §4, Iowa Const. Because, as 
noted above, that language is identical to that employed in §302.3 (2), 
we feel obliged to regard Gmm as controlling authority for the proposi
tion that the proceeds from fines for contempt should not be deposited 
in the school fund. 

In summary, §§302.3 ( 2) and 666.3 do not authorize depositing the 
proceds of civil penalties and civil fines along with the proceeds of 
criminal fines in the school fund. 

October 10, 1980 

COURTS: Actions to Establish Paternity: Blood test. Ch. 675. Code of 
Iowa 1979; H.F. 2516, 68th General Assembly; §§675.39, 675.40, Code of 
Iowa 1981. H.F. 2516 relating to the custody and visitation rights of a 
child born out of wedlock and the use of blood tests in actions to 
establish paternity may have an effect on cases filed before January 1, 
1981, the effective date of the act. The important factor is when the 
application to the court is made. The application must be made after 
January 1, 1981, but the case may be filed before that date. (Robinson 
to Kenyon, Union County Attorney, 10-10-80) .#80-10-6 (L) 

October 14, 1980 

TAXATION: Eligibility of Reservists and National Guard Personnel for 
Military Service Tax Exemption. ~427 .3 ( 4), The Code 1979; 1978 Ses
sion, 67th G.A., ch. 1040, §1. The repeal of Chapter 35C, The Code 1977 
and 1978 Session, 67th G.A., ch. 1040, §1, did not affect or change the 
concept of •·active duty" as that term is defined in §427.3(4) through 
incorporation by reference to §35C.2, The Code 1977, so that reservists 
and guard personnel whose active duty in military service during the 
Vietnam Conflict only consisted of active duty for training are not 
eligible to claim the military service tax exemption for property tax 
purposes. ( Griger to Gilbert, Major General of Iowa National Guard, 
10-14-80) .#80-10-7 (L) 

October 2!1, 1 !180 

MENTAL HEALTH: Trust Income: Disability Support Payments: Pre
sumption of Competency. 42 U.S.C. ~407, 42 U.S.C. ~423; §~222.81. 
229.27, 230.18, 230.30, 663.628, The Code 1979. A trust fund may be 
invaded for the support and maintenance of a beneficiar~· residing in a 
state hospital or county care facility. Social security disability benefits 
paid to a recipient residing in a public care facility ma~· not be reached 
to reimburse the facility for the costs of past care and maintenance 
provided to the recipient. Absent a specific finding of incompetence, a 
person hospitalized for mental illness must be presumed to be compe
tent to handle his 'her own financial affairs. 'Where a person has been 
adjudicated to be incompetent, a guardian or conservator should be 
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appointed to manage the incompetent's financial affairs. (Mann to 
Mahaffey, Poweshiek County Attorney, 10-29-80) #80-10-8 

1111-. Michael W . .1Jahaffey, Poweshiek County Attorney: You have 
requested an opinion of the Attorney General on the question of whether 
income received by a legal resident of Poweshiek County may be applied 
to bills received by the County from the Linn County Care facility for 
the maintenance and support of such resident. You relate the following 
facts: 

The situation concerns a woman, a legal resident of Poweshiek County, 
who recently was transferred from the Mental Health Institute in Mt. 
Pleasant to the Linn County Care Facility. The medical authorities 
thought this was a more appropriate place for her to be. Before being 
transferred to Mt. Pleasant, she had been at the Linn County Psychiatric 
Care Unit. 

Poweshiek County is presently responsible for monthly payments of 
$425.00 a month to the Linn County Care Facility. Of that amount, 
$250.00 a month is received by the county for this person from a trust 
Eet up in her name. In addition, it is our understandinQ" t'hat, because 
she is again in a state institution, she will qualify for disability benefits 
under the social security administration and will begin receiving shortly 
an estimated $280.00 a month. Consequently, Poweshiek County may 
eventually be receiving more mon·ey for the care of this person than we 
have to pay to Linn County Care Facility. 

Specificall;~;. you ask the following questions: 

1. If we begin receiving more money than we owe the Linn County Care 
Facility, can be (sic) apply that money to the bills we have from the 
Linn County Psychiatric Unit in the amount of $1.800 to $2,000? 

2. If not, what is the county auditor to do with this additional money? 
Can a conservator be set up for this person to relieve the county from 
the responsibility of having to handle this money? 

I. As we view question number one, it requires a two part answer. 
From the information that you relate, it is apparent that the person in 
question will receive monies from two sources-the trust fund and the 
Social Security Administration. Our response requires a different analy
sis for each source of money. 

First, we will address the question of monies available from the trust 
fund. We assume, for purposes of this discussion, that the trust doesn't 
have a provision expressly providing for the support of the trust 
beneficiary at a mental health facility or county care facility. 

The general rule appears to be that a state may not reach a trust in 
which the trustee has uncontrolled discretion in making expenditures 
on behalf of the committed incompetent. Generally, the intent of the 
settlor controls the distribution of trust income or corpus. However, 
some courts have held that where a statute expressly permits recovery 
from "trust" or "trustees", the right to reach the fund is usually granted. 
W. C. Craig Ill, Inc,.mpetent-Tntst-Claim for Support, 92 A.L.R.2d 
838, 848 ( 1963). 

The Iowa Legislature has enacted such statutes. Section 222.81, The 
Code 1979, provides that the total amount of liability incurred for the 
care and custody of a mentally retarded person shall be allowed as a 
claim agai'nst the estate of the mentally retarded person involved, or 
against the estate~ of the father and mother of that person. Similar 
provisions are found at §§230.18 and 230.30, The Code 1979, with respect 
to costs of the support of the mentally ill. 
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Although the Iowa Supreme Court has not decided the precise effect 
of these statutes on a trust, the Court has discussed the forerunners of 
the above statutes. Some of the cases are as follows: In Re Todd's 
Estate, 243 Iowa 930, 54 K.W.2d 521 (1952) (where the court held that 
reimbursement out of a pension fund is permissible); In Re Tone's 
Estate, 240 Iowa 1351, 39 N.W.2d 401 (1949), (beneficiary may enjoy 
benefaction free from appropriation of creditors) ; Roorda t:. Roorda, 
230 Iowa 1103, 300 K.'Vi'. 294 (1941), (beneficiary had no interest in the 
income or prinicpal of the trust which might be subjected to his debts); 
Jones t·. Coon, 229 Iowa 756, 295 K.W. 162 (1940), (trust could not be 
subjected to claims of a beneficiary's creditors); Standard Chemical Co. 
t'. ll'eed, 226 Iowa 882, 285 K.W. 175 (1939), (where the court held 
that a testator has the right to create a trust for the benefit of his son 
in a manner that would prevent his creditors from appropriating the 
benefaction; State t·. Cole, 155 Iowa 654, 136 l'\.W. 887 (1912), (estate 
of an insane person in the possession of their guardian is not liable to 
execution) ; Guthrie County t·. Conrad, 133 Iowa 171, 110 N.W. 454 
( 1907), (under Code §2297, providing that public support of insane per
sons shall not release relatives liable therefor, and that they shall be 
responsible to the county for sums paid by it to the state for the hospital 
expenses of such insane person, a father is liable for the care and 
maintenance in such a hospital of his minor son); ll1a1·shall County v. 
Lippincott, 137 Iowa 102, 111 N.W. 801 (1907), (statute permitting the 
state to recover from trust funds is inapplicable where the state agreed 
to accept the labors of the incomp·etent as a farmhand in return for 
supporting him); and State t'. Colligan, 128 Iowa 536, 104 N.W. 905 
(1905), (in the absence of statutory provision authorizing recovery, the 
state cannot recover compensation for maintaining a nonresident patient 
in a state hospital). 

Although, as a general proposition. the Iowa Supreme Court had held 
that the trust fund is not reachable by creditors of the beneficiary, it 
appears that the court will allow a trust fund to be invaded for the 
support and maintenance of a person at a state hospital where authorized 
by statute. We, therefore, conclude that the income from a trust fund 
may be used to cover the costs of providing care for a person at a state 
or county care facility. 

Accordingly, monies received from such a fund by Poweshiek County 
may be applied to retire bills received from the Linn County Psychiatric 
Unit. 

We now turn to the question of monies received by the person in 
que:;tion as disability benefits from the social security administration. 
Such benefits are authorized b~· 42 U .S.C. §423 as a part of a federal 
scheme to provide for the aged and disabled. The federal congress also 
addressed the question of the alienability of benefits received pursuant to 
§423. At 42 U.S.C. §407, the Congress stated the following: 

The right of any person to any future payment under this subchapter 
shall not he tr::msi'erabl~ or assignable, at law or in equity, and none of 
the moneys paid or payable or rights existing under this subchapter 
shall be subject to execution, levy, attachment, garnishment, or other 
lef!a] process, or to the operation of any bankruptc~· or insolvency law. 

Section 407 was befor·~ the United States Supreme Court in Philpott 1·. 

Esse.\' Cottllfy Welfare Board, •109 U.S. 413, 34 L.Ed.2d 608, 93 S.Ct. 590 
(1973). In 1'111/pott. the court held that all claimants, including a state, 
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are subject to §407, and are therefore precluded from reaching social 
security disability insurance payments. 

In spite of Philpott, the Fifth Circuit Court of Appeals recently held 
otherwise in the case of the Dcparflllcllf of Health am/ Rehabilitative 
SerPices r. Da 1·is, 616 F.2d 828 (5th Cir. 1980). The court distinguished 
Philpott and held that §407 did not preclude the state of Florida from 
recovering reimbursement for past care and maintenance given to an 
incompetent whose guardian had accumulated such benefits. In pertinent 
part, the court stated the following: 

Philpott is differ~nt from this case, howeYer, since there the welfare 
recipient was capable, at least in part, of proYiding for his own care, 
and the state was not acting i11 loc" parcutis, as it is here. The bene
ficiary in Philpott was mere!~· receiving assistance in proYiding fo1· 
himself. Glasscock. howeYer. determined to be incompetent by the Yeter
ans' Administration since February 21, 1952, has b~en in confinement 
until the present because he is apparently incapable of caring from 
himself to any degree. Glasscock has had no needs during the period he 
has been in the Florida State Hospital that were not met by the state. 
Accordingly, the state il' seeking to have the guardian. who is responsible 
for overseeing her ward's care and maintenance. do what is required b~· 
Florida law: apply the benefits received by the ward for care and 
maintenance to reimburse Florida fo1· undertaking his care and main
tenance. Thus, contrar~· to the guardian's argument, Philpott does not 
control the outcome of this case. 

616 F.2d at 830. 

'We arc not persuaded. however, by the reasoning of the Davis court. 
\Ve find no exception in §407 based on the capability of the incompetent 
to provide for his/her own care, nor an exception for the state in acting 
in loco pa rcutis that will permit a state to reach disability benefits. We, 
therefore, conclude that disability benefits received from the social 
security administration by a resident of Poweshiek County ma~· not be 
applied to accumulated bills from the Linn County Psychiatric Unit. 

II. You next inquire as to what will be the most appropriate disposi
tion of monies that Poweshiek County may receive in excess of the costs 
incurred by the county for providing care to the person who is the 
subject of this inquiry. You ask what is the dut~· of the county auditor 
\\'ith respect to excess monies r·eceived, and you ask if a conservator may 
be appointed to handle the finances of the mentally impaired person 
involved in this inquiry. 

It is our opinion that the first question to h~ answered is one of 
whether the mentally impaired person involv.ed is incompetent and 
therefore incapable of handling her own affairs. We note that you 
indicate that the person in question is receiving care and treatment for 
mental illness. But you offered no information as to whether this person 
has been specifically adjudicated to be incompetent. Under §229.27, The 
Code 1979, hospitalization of a person for mental illness, either voluntar
ily or involuntaril~', does not constitute a finding of or equate with nor 
raise a presumption of incompetence, nor do·es it cause the person so 
hospitalized to be under any legal disability for any purpose, absent a 
specific finding of incompetence. Accordingly, absent a specific finding of 
incompetence, we must presume that a person hospitalized for mental 
illness is competent to handle her own tmancial affairs. It is, therefore, 
our opinion that an~· excess monies due the person in question must be 
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paid to her, unless she has been adjudicated incompetent or until she is 
adjudicated to be incompetent in some future proceedings. 

Assuming that an adjudication of incompetence has already occurred, 
we concur in your suggestion that either a guardian or conservator 
should be appointed to manage the incompetent's affairs. We suggest the 
possibility of a guardian or combined guardian, conservator because there 
may be, on occasion, a necessity for someone to consent to appropriate 
forms of medical treatment, as well as manage the incompetent's finan
cial affairs. This combined approach is permissible under §633.628, The 
Code 1979. See generally 39 Om.Jur.2d Gua1·dian And Wan/ §78 11968); 
39 C.J.S. Guardian & lra1·d §69 (1976). 

In summary, we conclude that a trust fund may be invaded for the 
support and maintenance of a beneficiary residing in a state hospital or 
county care facility. Disability benefits paid to a recipient residing in a 
public care facility may not be reached to reimburse the facility for the 
costs of past care and maintenance provided to the recipient. Absent a 
specific finding of incompetence, a person hospitalized for mental illness 
must be presumed to be competent to handle his or her own financial 
affairs. Where a person has been adjudicated to be incompetent, a 
guardian or conservator should be appointed to manage the incompetent's 
financial affairs. 

October 29, 1980 

COUNTIES AND COL'NTY OFFICERS; Ml'NICIPALITIES; CITY 
ASSESSOR: Salary, office hours, supervision. Ch. 441; §§441.1, 441.2, 
441.6, 441.16, The Code 1979. The conference board fixes the salary of 
the city assessor. The city assessor may set the hours for which that 
office will be open to the public. (Bennett to Yenger, State Senator, 
10-29-80) #80-10-9 (L) 

October 29, 1980 

CITIES AND TOWNS: City officers, official misconduct - §§362.5, 
372.13 ( 8), 721.2 ( 6), 721.11, The Code 1979. A "knowing" violation of 
the requirements for compensating elected city officials contained in 
§372.13 ( 8), The Code 1979, could constitute nonfelonious misconduct 
in office in violation of §721.2(6) of the Code. Acceptance of payments 
by elected city officials pursuant to an interest in a contract to furnish 
anything of value to the city, in the absence of open, public and com
petitive bidding, is a serious misdemeanor in violation of §721.11, The 
Code 1979. The authority to seek collection of payments made in vio
lation of §362.5 or §372.13(8), The Code 1979, rests with the city attor
ney. (Dallyn to Johnson, State Auditor, 10-29-803 #80-10-10 

Honorable Richard D. Johnson, Auditor of the State of Iowa: You 
have requested an Attorney General's Opinion concerning compensation 
and payments made to elected city officials pursuant to §§362.5 and 
372.13 ( 8), The Code 1979. Specifically, you pose the following questions: 

1. With respect to §362.5 of the Code, does acceptance of payments 
by elected officials for work performed for the city, not connected to 
the duties of the position to which the official was elected, and without 
benefit of competitive bids in writing, constitute a public offense or 
official misconduct? 

2. If the compensation of elected officials is not set by the city 
council in accordance with the requirements of §372.13 ( 8) of the Code, 
does payment of that compensation by the council constitute a public 
offense or official misconduct? 
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3. Does thf! authority to seek restitution of payments made in viola
tion of §362.5 or §372.13(8) of the Code rest with the county attorney 
or with other officials? 

Your first question involves §362.5, The Code 1979, which prohibits 
any city officer or employee from having "an interest, direct or indirect, 
in any contract or job of work or material or the profits thereof or 
services to be furnished or performed for his city." This section standing 
alone does not make a violation of its prohibition a crime, nor does it 
provide for fine or imprisonment as a sanction. Hence, a violation of 
§362.5 is not a "public offense" on its face as defined in §701.2, The Code 
1979, nor is it a simple misdemeanor by operation of §701.8 of the Code. 
Contra §372.13(6), The Code 1979 ("Failure by the clerk to make publi
cation is a misdemeanor"). 

Under the pre-revised criminal code, however, a violation of §362.5 
would have been an indictable misdemeanor by operation of §§687.6 and 
687.7, The Code 1977 (when the performance of any act is prohibited 
by any statute, and no penalty for the violation of such statute is im
posed. the doing of such act is an indictable misdemeanor). See Leffing
well 1'. Lake City, 257 Iowa 1022, 135 KW .2d 536, 539 ( 1965). Further
more, with the advent of the new criminal code, the prohibition of §362.5 
was incorporated into §721.11, Supplement to the Code 1977. Section 
721.11, The Code 1979, now provides that any officer of any subdivision 
of the state who is directly or indirectly interested in any contract to 
furnish anything of value to the subdivision where such interest is 
prohibited by statute, and where such contract is not the result of open, 
public and competitive bidding, commits a serious misdemeanor. Thus, in 
answer to your first question, a violation of the prohibition against pri
vate interests in public contracts contained in §362.5 of the Code consti
tutes a serious misdemeanor by operation of §721.11, The Code, a crime 
punishable by imprisonment not to exceed one year, or a fine not to 
exceed one thousand dollars, or both. See §903.1, The Code 1979. 

Your second question refers to §372.13 ( 8), The Code 1979, which 
provides in part : 

By ordinance, the council shall prescribe the compensation of the 
mayor, council members, and other elected city officers, but a change 
in the compensation of the mayor shall not become effective during the 
term in which the change is adopted, and the council shall not adopt such 
an ordinance changing the compensation of the mayor or council mem
bers during the months of November and December immediately follow
ing a regular city elf!ction. A change in the compensation of council 
members shall become effective for all council members at the beginning 
of the term of the council members elected at the election next following 
the change in compensation. 

As with §362.5 discussed above, §372.13 ( 8) does not on its face make 
a violation of its requirement a "public offense" or simple misdemeanor. 
Moreover, there does not appear to be a section of the new criminal 
code which adopts the specific language of §372.13 ( 8) and makes a 
violation of its requirements a criminal offense. 

It does appear, however, that a "knowing" violation of the require
ments of §372.13 ( 8) could, in the right factual situation, constitute non
felonious misconduct in office in violation of §721.2 ( 6), The Code 1979. 
Section 721.2 ( 6) provides that any public officer who knowingly fails 
to perform any duty required of hill_l o.r her by law commits a serious 
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misdemeanor. Section 372.13 ( 8), while perhaps discretionary in the 
sense that it does not mandate that a city council initially act to com
pensate each and every elected official in the city, is mandatory once 
the decision to compensate has been made. That is, if the council decides 
to compensate city officials, the council is under a duty to set and pay 
such compensation only in accordance with §372.13 (8). See §362.2 (11) 
The Code 1979 (The use of the word "shall" in the city code of Iowa 
imposes a duty). Thus, for example, compensation may only be pre
scribed by enactment of an ordinance, and any change in the compen
sation of council members shall only be made effective as of the begin
ning of the term next following that in which the change was made. 

In an early case construing a forerunner of §372.13 (8), the Supreme 
Court heard the appeal of city council members who had voted to in
crease their salaries for the same year in which they had voted, in 
violation of the city charter and Laws 6th G.A., Ch. 210, §5. The de
fendants claimed that, in voting to increase their salaries, they were 
acting in a judicial or quasi-judicial capacity and, therefore, were not 
criminal!~· liable for an~· error or mistake of law. In rejecting this 
claim, the Court addressed the question of the council's duty as follows: 

Defendants were presumed to know the law, and it will be assumed 
that they put a proper interpretation upon the provisions ... relating to 
their duties and disabilities. ''' ''' ''' The crime consists in a perversion 
of their powers and duties .... ( empha~:~is added) 

State v. Shea, 106 Iowa 735, 738, 72 N.W. 300 (1897). 

In light of this precedent, together with the definition of "shall" as 
used in the city code, the duty placed upon city council members by 
operation of §372.13(8) would appear to be enforceable by the criminal 
sanction of §721.2 (6), The Code 1979. Of course, any failure to perform 
any of these duties required by law must be done "knowingly." Section 
721.2 deals only with intentional misconduct, which means that the 
person must have acted with actual, positive knowledge of the facts 
surrounding his or her act or failure to act. See Op. Att'y Gen. #79-9-15, 
at 8. These facts must be such as would have made a reasonable person 
aware of the duty, and the person must have intentionally disregarded 
this duty or the facts giving rise to it. 

Your third question asks. in effect, who is the real party in interest 
entitled to restitution for unlawful payments and, therefore, whose legal 
representative has authority to initiate judicial or other proceedings 
for collection of these payments. Where city funds have been dispersed 
in violation of §362.5 or §372.13 ( 8), The Code 1979, it is the municipal 
entity (the city) itself who is the party with standing to seek recovery 
of its funds. Thus, the question becomes what official is authorized to act 
on behalf of the city. 

As an initial matter, it is clearly not the county attorney (who would 
prosecute any serious misdemeanor violations of §721.2 ( 6), The Code 
1979). In civil actions for recovery of funds, §336.2 restricts the appear
ance of the county attorney to those actions in which the state or county 
is a party. 

The most obvious answer, of course, is that the city attorney would 
initiate any proceedings to recover payments improperly made under 
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§362.5 or §372.13 (8). The Code 1979. This is onl~· logical, as it is the 
duty of the city attorney to represent the city in litigation pending in 
court. See Rankin r. City of Chal'itou, 160 Iowa 265, 139 N.W. 560, 563 
(1913). 

In summary, a "knowing" violation of the requirements for compen
sating elected city officials contained in §372.13 ( 8), The Code 1979, could 
constitute nonfelonious misconduct in office in violation of §721.2 ( 6) of 
the Code. Acceptance of payments by elected city officials pursuant to an 
interest in a contracc to furnish anything of value to the city, in the 
absence of open, public and competitive bidding. is a serious misdemeanor 
in violation of §721.11, The Code 1979. The authority to seek collection of 
payments made in violation of §362.5 or §372.13 (8), The Code 1979, 
rests with the citr attorney. 

October 30, 1980 

SCHOOLS: Self-insurance programs for teachers. §§279.12, 279.13, The 
Code 1979. A school district and teachers may contract for the estab
lishment of a self-insurance program as a benefit of employment. 
Establishment of such a program by contract is not prohibited by the 
Code. (Norby to Murray and Hutchins, State Senators, 10-30-80) #80-
10-11 (L) 

October 30, 1980 

ELECTIONS: Absentee voters; primary elections. Sections 39.3, 43.5. 
43.41, 43.42, 48.2, 48.3, 48.11, 53.1, 53.2, 53.8, 53.11, 53.13, 53.14, The 
Code 1979. A written, mailed request for an absentee ballot in a pri
mary election does not itself constitute a written declaration of a 
change of party affiliation under §53.51. A qualified elector applying 
for an absentee ballot in person after the close of registration for a 
primary election may not cast the ballot for the nominee of a party for 
which he or she is not registered, except as provided in §43.42, which 
permits the elector to change or declare a party affiliation only at the 
polls on election day. The procedures set forth in §§43.41 and 43.42 do 
not involve a denial of equal protection for absentee voters in primary 
elections. (Stork to Roberts, Buchanan County Attorney, 10-30-80) 
#80-10-12 

Da1·yl E. Roberts, Buchanan County Atto1·ney: You have requested an 
opinion of the Attorney General concerning the procedure required for 
a voter to change his or her political party affiliation in the event that 
the voter expects to vote by absentee ballot in a primary election. Speci
fically, you pose the following questions: 

1. Does a mailed-in written request for an absentee primary ballot of a 
political party for which the requesting party is not registered constitute 
b~· itself a "written declaration" of change of affiliation within the 
meaning of Section 43.41, or must the requesting party execute a separate 
declaration of change? 

2. May a voter applying for an absentee primary ballot in person after 
the deadline for registration has passed be permitted to cast the ballot 
of a party for which he/she is not registered? In other words, can the 
terms "polls" and "election day" in Section 43.42 be construed to include 
voting by absentee ballot at the office of the commissioner of elections, 
enabling the voter to execute the affidavit under that section at the 
time he/she casts his/her absentee ballot? 

3. If the answer to question number two is in the negative, is it a denial 
of equal protection to foreclose to would-be absentee voters in a primary 
election one of the two means available to other voters to change their 
party affiliation? 
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Your questions must be examined in light of the inter-relationship of 
Chapter 43, concerning primary elections, and other Code provisions that 
govern elections in Iowa. Section 43.5, The Code 1979, provides: 

Applicable statutes. The provisions of chapters 39, 47, 48, 49, 50, 51, 52, 
53, 56, 57, 58, 59, 61, 62 and 735 shall apply, so far as applicable, to all 
primary elections, except as hereinafter provided. 

A distinction must first be made between an "eligible elector" and a 
"qualified elector". An eligible elector is a person who possesses all of 
the qualifications necessary to entitle him or her to be registered to vote, 
whether or not that person is in fact registered. §39.3 ( 1), The Code 
1979. A qualified elector is a person who is registered to vote pursuant 
to Chapter 48, The Code 1979. §39.3 (2). The provisions of Chapter 43 
concerning primary elections and of Chapter 53 concerning absentee 
voting apply only to qualified electors. Hence, an eligible elector must 
register to vote before he or she is qualified either to vote in a primary 
election or to utilize the absentee voters law in a primary or general 
election. 

Section 43.41 authorizes a qualified elector to change or declare a party 
affiliation before a primary election by filing a "written declaration" 
with the county commissioner: 

Change or declaration of party affiliation before primary. Any qualified 
elector who desires to change or declare his or her political pa1·ty affilia
tion, may, before the close of registration for the primary election, file 
a written declaration stating the change of party affiliation with the 
county commissioner of registration who shall enter a notation of such 
change on the registration records. 

Neither §43.41 nor any other statutory provision precisely defines what 
constitutes a "written declaration". 

Pursuant to §43.5, the provisions of Chapter 53 govern absentee voting 
at primary elections to the extent that the provisions are applicable to 
such elections. Section 53.2 sets forth basic procedural requirements for 
application for an absentee baJlot: 

Application for ballot. Any qualified elector, under the circumstances 
specified in section 53.1, may on any day, except election day, and not 
more than seventy days prior to the date of the election, make written 
application to the commissioner for an absentee ballot. 

Nothing in this section shall be construed to require that a written 
communication mailed to the commissioner's office to request an absentee 
ballot, or any other document except the absent voter's affidavit required 
by section 53.13, be notarized as a prerequisite to receiving or making 
an absentee baJlot or returning to the commissioner an absentee baJlot 
which has been voted. 

Each application shall contain the name and signature of the qualified 
elector, the address at which he is qualified to vote, and the name or 
date of the election for which the absentee baJlot is requested, and such 
other information as may be nec·essary to determine the correct absentee 
baJlot for the qualified elector. If insufficient information has been pro
vided, the commissioner shaJI, by the best means available, obtain the 
additional necessary information. 

Other sections in Chapter 53 establish how the change or declaration of 
party affiliation is made by absentee ballot. Section 53.8 (1) states that, 
when sent to an applicant, an absentee baJlot must be enclosed in an 
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unsealed envelo~ bearing a serial number and an affidavit.• Section 
53.13 indicates that the state commissioner of elections has the statutory 
duty to prescribe the affidavit form that must be printed on the unsealed 
envelope. Section 53.14 further provides: 

Party affiliation. Said affidavit shall designate the voter's party affilia
tion only in case the ballot enclosed is a primary election ballot. 

The requirement of designating party affiliation by affidavit is manda
tory under this section. By expressly providing a procedure for designat
ing party affiliation by absentee ballot in a primary election, §53.14 and 
other accompanying provisions of Chapter 53 imply the exclusion of other 
procedures for making such designation. See In l'e Estate of Wilson, 202 
N.W.2d 41, 44 (Iowa 1972). Accordingly, in response to your first ques
tion, a mailed, written request for an absentee ballot in a primary 
election does not itself constitute a "written declaration" of a change of 
party affiliation under §53.41. Rather, a qualified elector voting by 
absentee ballot in a primary election must designate party affiliation on 
the affidavit form supplied by the state commissioner of elections. 

You inquire also about the meaning of §43.42 with respect to voting 
by absentee ballot. Section 43.42 provides: 

Change or declaration of party affiliation at polls. Any qualified elector 
may change or declare a party affiliation at the polls on election day 
and shall be entitled to vote at any primary election. Each elector doing 
so shall sign an affidavit which shall be in substantially the following 
form: 

CHANGE OR DECLARATION OF PARTY AFFILIATION 

I do solemnly swear or affirm that I have in good faith changed my 
previously declared party affiliation, or declared by party affiliation, 
and now desire to be a member of the . .party. 

-~- -------------------- ----
Signature or Elector 

Address 
Approved: 

Precinct election official 

Each change or declaration of a qualified elector's party affiliation so 
received shall be reported b~' the precinct election officials to the com
missioner of registration who shall enter a notation of the change on 
the registration records. 

Utilization of §43.42 is contingent upon the operation of several distinct 
elements. The section may be utilized only by an elector who is "quali
fied", i.e. registered to vote pursuant to Chapter 48. Concerning place 
and time requirements, the section indicates that a change or declaration 
may be made "at the polls" and "on election day." Additionally, the 
section sets forth the type of affidavit that must be completed and 

1 Section 53.8 ( 1) further describes the procedure for mailing: 

The absentee ballot and unsealed envelope shall be enclosed in a carrier 
envelope which bears the same serial number as the unsealed envelope. 
The absentee ballot, uns·ealed envelope, and carrier envelope shall be 
enclosed in a third envelope to be sent to the qualified elector. 
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signed by a qualified elector desiring to vote at a primary election. By 
allowing party affiliation to be changed or declared on election day, 
§43.42 basically ensures that all qualified electors will be able to vote at 
a primary election. In order to utilize the section, however, a qualified 
elector clearly must appear in person at the polls to vote. Accordingly, 
the procedure established by §43.52 has no application to a qualified 
elector who intends to vote by absentee ballot in a primary election. 
Rather, such voting is controlled by §43.41 in conjunction with the pro
visions of Chapters 48 and 53, governing registration and absentee voting 
respectively. 

Section 53.1 sets forth the conditions for voting by absentee ballot: 

Right to vote-conditions. Any qualified elector may, subject to the 
provisions of this chapter, vote at any election: 

1. When he expects to be absent on election day during the time the 
polls are open from the precinct in which he is a qualified elector. 

2. When, through illness or physical disabilit~·. the elector expects to 
be prevented from going to the polls and voting on election day. 

Subject to these conditions, a qualified elector may "on any day, except 
election day, and not more than seventy days prior to the date of the 
election" make written application for an absentee ballot. §53.2, The Code 
1979. In th€ event that an application is mailed, §53.8 states that, upon 
receipt of the application, the commissioner shall mail an absentee ballot 
to the applicant within 24 hours." The ballot must be enclosed in an 
unsealed envelope bearing a serial number and an affidavit, which must 
designate the voter's party affiliation if the ballot is a primary election 
ballot. §§53.8(1), 53.13, 53.14. Section 53.8(2) establishes specific dis
closure requirements with respect to late applications: 

If an application is received so late that it is unlikely that the absentee 
ballot can be returned in time to be counted on election day, the commis
sioner shall enclose with the absentee ballot a statement to that effect. 
The statement shall also point out that it is possible for the applicant 
to personally deliver his completed absentee ballot to the office of the 
commissioner at any time before the closing of the polls on election day. 

Alternatively, §53.11 provides for the personal delivery of an absentee 
ballot: 

Personal delivery of absentee ballot. The commissioner shall deliver an 
absentee ballot to any qualified elector applying in person at his office 
not more than forty days before the date of the general election and the 
primary election, and for all other elections, as soon as the ballot is 
available. The qualified elector shall immediately mark the ballot, enclose 
it in a ballot envelope with proper affidavit, and return the absentee 
ballot to the commissioner. The commissioner shall record the numbers 
appearing on the application and ballot envelope along with the name of 
the qualified elector. The commissioner of any county in which there is 
located a city of five thousand or more population, which is not the 
county seat, rna~· permit qualified electors to appear in person at some 
designated place within each such city and the1·e cast an absentee ballot 
in the manner prescribed by this section. 

"Section 53.8 ( 3 J contains one exception tu this procedure with respect to 
patients in hospitals or residents of health care facilities in thE< county. 
In these situations, ~53.22 (balloting by confined persons) generally 
applies. 
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The only time restrictions in Chapter 53 concern when application for 
absentee ballots may not be made: 1) more than 70 days when mailed; 
2) more than 40 days when applied for in person; 3) on election day. 
No time restrictions in Chapter 53 otherwise govern the ability of the 
commissioner of elections to receive and deliver absentee ballots to quali
fied electors. Section 43.41, however, specifically requires that a qualified 
elector change or declare a party affiliation for a primary election by 
filing a written declaration "before the close of registration for the 
primary election." The provision does not itself establish a date for the 
close of registration. Consequently, since Chapter 48 governs primary 
elections to the extent its provisions are applicable, reference is made to 
§48.11: 

Registration time limits. The county commissioner of registration shall 
register, on forms prescribed by the state commissioner of elections, 
electors for elections in a precinct until the close of registration in the 
precinct. An elector may register during the time registration is closed 
in the elector's precinct but the registration shall not become effective 
until registration opens again in his precinct. 

Registration shall close in a precinct at five o'clock p.m., ten days before 
an election, except as provided in section 48.3. The commissioner's office 
shall be open from eight o'clock a.m. until at least six o'clock p.m. on the 
day registration closes prior to each regularly scheduled election. 

Section 48.2 provides for voter registration in person while §48.3 permits 
registration by mail as follows: 

Registration by mail. As an alternative to the method of registration 
prescribed by section 48.2, any person entitled to register under that 
section may submit a completed voter registration form to the commis
sioner of registration in the person's county of residence by postage 
paid United States mail. A registration form or the envelope containing 
one or more registration forms for the use of individual registrants 
who are related to each other within the first degree of consanguinity or 
affinity and who reside at the same address shall be postmarked by 
the twenty-fifth day prior to an election or the registration will not take 
effect for that election. A separate registration form shall be signed by 
each individual registrant. Within five working days after receiving a 
registration by mail, the commissioner shall send the registrant a receipt 
of the registration by first class mail marked "do not forward". If the 
receipt is returned by the postal service the commissioner shall treat the 
registration as prescribed by section 48.31, subsection 7. An improperly 
addressed or deliver-ed registration form shall be forwarded to the 
appropriate county commissioner of registration within two working 
days afte1· it is received by any other official. 

Pursuant to §§48.3 and 48.11, a qualified elector may change or declare 
a party affiliation under §43.41 either in person before 5:00 p.m. ten 
days before a primary election or by mail provided the written declara
tion is postmarked by the 25th day prior to the election. This time scheme 
precludes a qualified elector from changing or declaring a party affilia
tion during the nine days immediately prio-,· to a primary election. 
Chapter 53 does not contain similar time restrictions for a qualified 
elector voting by absentee ballot. The provisions of §§43.41, 48.3 and 48.11 
therefo1·e conflict with those of Chapter 53. The former provisions apply 
specifically to primary elections and contain specific time restrictions 
for changing or declaring party affiliation in such elections, whereas 
the latter provisions generally govern voting by absentee ballot in ali 
elections. According to well established principles of statutory construc
tion, related statutes must be read in para materia and the terms of a 
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specific statute or statutes control over those of a general statute or 
statutes. Derger r. General L"nited G··oup, ]He., 268 !'\.W.~d 630, 638 
(Iowa 1978). Sections 43.41, 48.3 and 48.11, which contain specific time 
restrictions for voting in a primary election. therefore do control over the 
more general provisions in Chapter 53 and do not permit qualified 
electors, after the close of registration for a primary election, to change 
or declare party affiliation when applying in person for absentee ballots 
under §53.11. Consequent]~·. in response to your second question, we 
conclude that a qualified elector applying for an absentee ballot in person 
after the close of registration for a primary election may not cast the 
ballot for the nominee of a party for which he or she is not registered. 

Since the answer to your second question is in the negative, you ques
tion whether the procedures established under §§43.41 and 43.42 consti
tute a denial of equal protection. 'Ve observe that these sections do not 
establish separate classifications or procedures for absentee voters; 
rather, the procedures for changing· or declaring a political party affilia
tion apply equally to absentee voters and all other qualified electors. 
The fact that certain voters may not be able to utilize the provisions of 
§43.42 is not based upon a statutory classification of a discriminatory 
nature. See, e.g .. Luse r. ·wray, 254 N.V\.2d 324 (Iowa 1977), in which 
the Iowa Supreme Court held that the statutory classification of §53.17, 
which requires absentee ba!iots to be delivered to patients in hospitals 
in health care facilities by one member of each of the two major political 
parties but contained no such requir·ement for other absentee voters, did 
not deny equal protection under either the "rational basis" or the 
"compelling state interest" test. Nothing in either §43.41 or §43.42 indi
cates an invidious attempt to hinder voting on the basis of race, wealth, 
or other improper basis. lei. According!~·. we conclude that the provisions 
of §§43.41 and 43.42 do not constitute a denial of equal protection for 
absentee voters. 

In summary response to your questions, we conclude the following: 

1. A written, mailed request for an absentee ballot in a primary 
election do·es not itself constitute a written declaration of a change of 
party affiliation under §43.41. 

2. A qualified elector applying for an absentee ballot in person after 
the close of registration for a primar~· election may not cast the ballot 
for the nomine·e of a party for which he or she is not registered, except 
as provided in §43.42, which permits the elector to change or declare a 
party affiliaticn only at the pails on election day. 

3. The procedures set forth in §§43.41 and 43.42 do not involve a 
denial of equal protection for absentee voters in primary elections. 

October 30, 1980 

RESTAVRANT INSPECTION; Restaurant inspection fees. Sections 
170A.2 and 170A.5, The Code 1979. Sales of beer and alcoholic bever
ages are included in annual gross sales for purposes of calculating the 
license fee under §170A.5, The Code 1979. (Willits to Byerly, State 
Representative, 10-30-80) #80-10-13 (L) 
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October 30, 1980 

MOTOR VEHICLES- Conviction records- Section 321.491, The Code 
1979, and 1980 Session 68th G.A., H.F. 2501 §2. Magistrates and clerks 
of court are required to forward to the Department of Transportation 
records of conviction or forfeitures of bonds for either indictable or 
nonindictable traffic offenses. Conviction and disposition data, referred 
to in H.F. 2501, §2, must be forwarded to the arresting agency only 
if the traffic violation is an indictable offense. (Miller to Larsen, State 
Representative, 10-30-80) #80-10-14 (L) 

October 31, 1980 

COUNTIES: Article III [Sec. 39A) of the Iowa Constitution; Sections 
332.3(21), 351.26, 351.37, 351.41, The Code 1979. A county ordinance 
providing a three day holding period for stray or at large dogs without 
any type of identification is a valid exercise of the county's Home Rule 
power which has not been preempted by nor is in conflict with the state 
statute providing a seven day holding period for dogs without rabies 
vaccination tags. (Benton to Gentleman, State Senator, 10-31-80) 
#80-10-16 (L) 

October 31, 1980 

MORTGAGES: Renegotiable rate mortgages, statute of limitations. 1980 
Session, 68th G.A., S. F. 2492, §31; §§534.21 (2), 614.21, The Code 1979. 
A renegotiable rate mortgage may be executed between a borrower 
and an Iowa chartered savings and loan association as a single agree
ment having a maturity of up to 30 years. The authorization to enter 
these agreements is not limited to maturities of three, four, or five 
years. (Norby to Johnson, Auditor of State, 10-31-80) #80-10-17 

Honorable Richard D. Johnson, C.P.A., State Auditor: You have re-
quested an opinion of the Attorney General concerning the application 
of Iowa's mortgage foreclosure statute of limitations, §614.21, The Code 
1979, to renegotiable rate mortgages (R.R.M.'s). R.R.M.'s are authorized 
by 1980 Session, 68th G.A., S. F. 2492, §31 [to be codified at §534.21(2)). 
This section provides as follows: 

Renegotiable rate mortgage loans may be made for a term of three, four 
or five years, secured by a mortgage of up to thirty years, and auto
matically renewable at a varying interest rate. However, the authority 
to make home loans under this paragraph is available only for periods 
of time when federally chartered savings and loan associations operating 
in this state are granted similar authority, and the state authorization 
is subject to the rights and limitations imposed upon the federally 
chartered associations for this type of activity. 

Your questions are illustrated by the following excerpt from your opinion 
request: 

The difficulty with the Iowa statute as well as with the federal regula
tion is that they contemplate a series of short-term obligations rather 
than a single long-term obligation as the mortgage but allowing for 
interest rate adjustments at short intervals of time. This raises the issue 
as to whether or not the principal mortgage instrument can show a 
maturity date of, for instance, thirty years, or whether it would be 
required that the maturity date be shown as three, four or five years 
since the Iowa statute talks in terms of such short year periods. If 
so, this would raise the specter of Section 614.21 of the Iowa Code 
coming into play which provides for a ten-year statute of limitations 
after due date, due date in this instance being three, four or five years 
rather than thirty days. In other words, the maturity date of the 
mortgage could not be different than the maturity date set out in the 
note. 
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As we understand your concern, some confusion has arisen regarding 
whether S. F. 2492, §31, authorizes long-term loans secured by a mort
gage of up to thirty years, or if this section only authorizes short-term 
loans of three, four or five years. If only loans of three, four or five 
years are authorized by S. F. 2492, §31, problems arise in that it would 
appear necessary to execute a new loan instrument and mortgage, with 
attendant transaction and recording expense, at the end of each three, 
four or five-year maturity. As discussed below, we believe that S. F. 
2492, §31, authorizes a single, long-term loan agreement to be entered. 
The "term" of three, four or five years refers to the period between 
adjustments of the interest rate of the loan and is in no sense a 
maturity date. 

Initially, if §31 were construed to allow only short-term instruments, 
the provision for a thirty-year mortgage would be somewhat erroneous. 
Under Iowa law, if enforcement of a debt is barred by a statute of 
limitations, enforcement of the mortgage is also barred. Monast v. 
Manley, 228 Iowa 641, 293 N.W. 12 (1940). The limitation period which 
applies to the debt is ten years. §614.1(6), The Code 1979. Accordingly, 
execution of a thirty-year mortgage in connection with a three, four m· 
five-year loan instrument would in part be meaningless, as enforcement 
would be barred, at the latest, ten years after maturity of the loan. 

Additionally, the provision in §31 that loans are automatically renew
able indicates that one loan instrument was intended to be authorized 
by the section. In other words, automatic renewal would appear to more 
accurately describe adjustment of the terms of a continuing agreement 
rather than simply the possibility that the parties could enter a new 
agreement to finance the remaining balance. And finally, if a long-term 
loan were not envisioned, the limitation on interest rate increases and 
provision for mandatory decreases would be of no effect, as the parties 
would presumably be free to contract at any interest rate allowed by 
law if they were entering a new agreement. See 12 C.F.R. 545.6-4a(c) 
(2), (3). 

As the authority of Iowa chartered savings and loans to execute 
R.R.M.'s is available only when similar authority is available to federally 
chartered savings and loans, and subject to the same rights and limita
tions applied to the federal institutions, we believe reference to federal 
regulations regarding R.R.M.'s is of significance in ascertaining the 
nature of the agreement which may be entered. At 12 C.F.R. 545.6-4a (b), 
the federal R.R.M. is described as follows: 

Description. For purposes of this section, a renegotiable rate mortgage 
loan is a loan issued for a term of thre·e, four or five years, secured by a 
long-term mortgage of up to 30 years, and automatically renewable at 
equal intervals except as provided in paragraph (c) ( 1) of this section. 
The loan must be repayable in equal monthly installments of principal 
and interest during the loan term, in an amount at least sufficient to 
amortize a loan with the same principal and at the same interest rate 
over the remaining term of the mortgage. At renewal, no cha11gc othe1· 
than in the inte1·est 1·ate may be made in the terms or conditions of the 
initial loan. Prepayment in full or in part of the loan balance secured 
by the mortgage may be made without penalty at any time after the 
beginning of the minimum notice period for the first renewal, or at any 
earlier time specified in the loan contract. [Emphasis supplied.) 
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Although this language possibly creates the same confusion as S. F. 
2492, §31, in that it speaks of three, four and five-year "terms", we 
believe the additional elaboration on the nature of the agreement makes 
it clear that long-term Joan agreements are authorized. At the end of the 
"term", there can be an interest rate adjustment and possibly prepay
ment by the borrower, but we do not believe this constitutes a maturity 
date for purposes of the statute of limitations.' 

In conclusion, we believe that S. F. 2492, §31, does authorize long-term 
loan agreements secured by mortgages of up to thirty years. The "term" 
of three, four, or five years referred to in this statute specifies only the 
frequency at which the interest rate of the loan may be adjusted and is 
not a maturity date for purposes of §614.21. 

October 31, 1980 

MUNICIPAL SUPPORT OF INDUSTRIAL PROJECTS: Projects for 
Beginning Businesspersons. §§419.1, 419.2, 419.16 and §§35, 36 and 37 
of S.F. 2243, 68th G.A., 1980 Session. Only the eventual user of a 
project financed under the beginning businessperson provisions of Ch. 
419 must qualify as a beginning businessperson. (Willits to Halvorson, 
State Representative, 10-31-80) #80-10-18 

The Hono1·able Roge1· A. Halvo1·son, State Representative: You have 
requested our opinion on the following questions relating to §§35, 86 and 
37 of S.F. 2243, which was enacted by the 68th G.A., 1980 Session: 

1. May any person propose a building for which industrial revenue 
bonds could be issued and lease that building to a beginning business
person? 

2. Must that business have assets of Jess than $100,000.00? 

3. What are the limits on the financial assets of the lessee and/or 
lessor? 

Senate File 2248, which primarily dealt with establishment of the 
Iowa. Family Farm Development Authority, also contained sections 
amending portions of Ch. 419, The Code 1979. 

First, §85 of S.F. 2243, amended the definition of "Project" in §419.1 
(2), The Code 1979, as follows: 

'Project' means all or any part of, or any interest in, (a) any land, 
buildings or improvements, whether or not in existence at the time of 
issuance of the bonds issued under authority of this chapter, which shall 
be suitable for the use of any voluntary nonprofit hospital, clinic or 
health care facility as defined in section 135C.1, subsection 4, or of any 
private college or university, or any state institution governed under 
chapter 262, whether for the establishment or maintenance of such 
college or university, or of any industry or industries for the manufactur
ing, processing or assemblingt of any agricultural or manufactured 
products, even though such processed products, may require further 
treatment before delivery to the ultimate consumer, or of any commer
cial enterprise engaged in storing, warehousing or distributing products 

• Having discussed the nature of the agreement authorized by S. F. 2492, 
§31, we believe that the title "renegotiable mortgage" is itself somewhat 
misleading. At each renewal period, the loan will either be renewed at 
the appropriate index rate or the borrower may prepay all or part of the 
principal amount. This is the extent of what may happen at a renewal 
date, which may not appear to constitute "renegotiation" in that no 
additional bargaining occurs between the lender and borrower. 
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of agriculture, mmmg or industry including but not limited to barge 
facilities and river-front improvements useful and convenient for the 
handling and storage of goods and products, or of a national, regional or 
divisional headquarters facility of a company that does multistate busi
ness, or of a beginning businessperson for any purpose or (b) pollution 
control facilities which shall be suitable for use by any industry, com· 
mercial enterprise or utility. 'Pollution control facilities' means any land, 
buildings, structures, equipment, pipes, pumps, dams, reservoirs, im
provements, or other facilities useful for the purpose of reducing, pre
venting, or eliminating pollution of the water or air by reason of the 
operations of any industry, commercial enterprise or utility. 'Improve', 
'improving' and 'improvements' shall embrace any real property, personal 
property or mixed property of any and every kind that can be used 
or that will be useful in connection with a project, including, without 
limiting the generality of the foregoing, rights-of-way, roads, streets, 
sidings, trackage, foundations, tanks, structures, pipes, pipelines, reser
voirs, utilities, materials, equipment, fixtures, machinery, furniture, fur
nishings, improvements, instrumentalities and other real, personal or 
mixed property of every kind, whether above or below ground level. 
[Emphasis in original] 

Then in §36 of S.F. 2243 a definition of "Beginning businessperson" 
was added to §419.1, The Code 1979: 

'Beginning businessperson' means an individual with an aggregate net 
worth of the individual and the individual's spouse and children of less 
than one hundred thousand dollars. Net worth means total assets minus 
total liabilities as determined in accordance with generally accepted 
accounting principles. 

Finally, in §37 of S.F. 2243 a limitation on the amount of bonds for 
projects for a beginning businessperson is inserted in §419.2 ( 5), The 
Code 1979: 
To issue revenue bonds for the purpose of defraying the cost of any 
project and to secure payment of such bonds as provided in this chapter. 
Howeve1·, in the case of a project suitable for the use of a beginning 
businessperson, the bonds may not exceed the aggregate· principal amount 
of five hundred thousand dollars. [Emphasis in original] 

To clarify the issue, it is helpful to extract pertinent language from 
§419.1 (2) : 

'Project' means all or any part of, or any interest in, (a) any land, 
buildings or improvements ... which shall be suitable for the use of ... 
a beginning businessperson for any purpose. [Emphasis supplied] 

To answer your questions, these are the key words which need inter
pretation. 

The "test" case on Ch. 419, The Code 1979, is Green v. City of Mt. 
Pleasant, 256 Iowa 1184, 131 N.W.2d 5 (1964). In Green, at 1220, the 
Court says, 

Finally, it must be remembered that these statutes for municipal pro
motion of industry are to be given a liberal interpretation in order to 
accomplish their broad social purposes. As said before in this ruling, 
when a municipality, with legislative permission, ventures into the field 
of industrial promotion expediency becomes the keynote. 

Thus, when interpreting Ch. 419, The Code 1979, a liberal construction 
should be used to accomplish the broad social purpose of the Chapter, 
economic expansion. Another principle of statutory construction is that, 
unless a contrary intention is evident, words will be given their ordinary 
and commonly understood meaning. City of Ft. Dodge 't". Iowa Public 
Employment Relations Board, 275 N.W.2d 393 (Iowa 1979). 
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The words set out above in the language extracted from the definition 
of project simply require that the project be suitable for the use of a 
beginning businessperson. There is no requirement that all the possible 
parties (e.g. city, county, industrial park, or developer) qualify as a 
"Beginning businessperson". Only the actual user of the project must 
qualify as a beginning businessperson. 

In the language of ·§419.1 (2), The Code 1979, the project must be 
"for" any of the various listed entities. (See 24 O.rake Law Rev. 394) 
There is no requirement that the eventual user actually construct or own 
the project. To the contrary, §419.16, The Code 1979, specifically pro
vides: 

In order to provide available alternatives to enable municipalities to 
accomplish the purposes of this chapter in the manner deemed most 
advisable by the governing body, it is the intent of this chapter that a 
lessee or contracting party under a sale contract or loan agreement is 
not required to be the eventual user of a project; provided, that any 
sublessee or assignee shall assume all of the obligations of the lessee or 
contracting party under the lease, sale contract or loan agreement, the 
lessee or contracting party remains primarily liable for all of its obli
gations under the lease, sale contract or loan agreement, and the use of 
the project is consistent with the purposes of this chapter. 

Thus, it is our opinion that the answers to your specific questions are 
as follows: 

1. Any person who is otherwise qualified under Ch. 419, The Code 
1979, and whose project is properly approved under that chapter, may 
propose a building for which industrial revenue bonds could be issued. 
There is no requirement that anyone but the eventual user be qualified 
as a beginning businessperson. 

2. The eventual user must have a net worth of less than $100,000, 
as set forth in Sec. 36 of S.F. 2243, set out above. The beginning 
businessperson must be an individual. If the General Assembly had 
intended that other entities, such as corporations, be allowed to qualify 
as eventual users, the term "person," which is statutorily defined in 
§4.1 ( 13) to includ!! individuals and many entities, would have been used. 
"Individual" commonly denotes a natural person as distinguished from a 
partnership, corporation, or association. Black's Late Dictiona1·y, Rev. 
4th Ed. 

3. There are no limits on the assets of any party (e.g. lessee, lessor, 
sublessee, or assignee), other than the ·eventual user, who must qualify 
as a beginning businessperson. 

November 3, 1980 

PHYSICIANS AND SURGEONS: Ophthalmia Prophylactics for New 
Borns - Religious Exemption - §140.13, The Code 1979. The religious 
exemption to §140.13 may include a sincere and meaningful belief 
based on ethical, moral or religious concepts, held with the strength of 
traditional religious convictions. A physician should not question those 
beliefs, and need not examine the parents any more than is necessary 
to ascertain the sincerit~· of the belief. It would be wise for a physician 
to have the parents sign some type of document when exercising the 
religious exemption. (Blumberg to Pawlewski, Commissioner of Public 
Health, 11-3-80) #80-11-1 (1) 
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November 3, 1980 

MUNICIPALITIES: Amendments to Zoning Ordinances - §§362.2(18), 
(19), (20); 280.3; and 414.5, The Code 1979. Amendments to municipal 
zoning ordinances cannot be made by resolution. The requirements of 
~380.3 must be met before such amendments are valid. (Blumberg to 
Holden, State Senator, 11-3-80) #80-11-2 (L) 

November 5, 1980 

CIVIL RIGHTS/CONFIDENTIALITY I ADMINISTRATIVE RELEASE. 
§§601A.15(4), 601A.16, The Code 1979. The §601A.15(4) duty of confi
dentiality imposed on the Iowa Civil Rights Commission is not a privi
lege which bars the admission of evidence contained in Commission 
case files in district court actions authorized by §601A.l6, The Code 
1979. Upon the commencement of a §601A.16 action, the parties may 
obtain access to information in the relevant Commission case file by 
employing discovery techniques allowed under the Iowa Rules of Civil 
Procedure. (Nichols to Reis. Executive Director, Iowa Civil Rights 
Commission, 11-5-80) ;:80-11-4 (L) 

November 5, 1980 

PUBLIC EMPLOYEES: Leave of Absence for Military Duty. Ch. 29A, 
The Code 1979; §§Y 29A.l, 29A.9, 29A.28, 29A.43, 1980 Session, 68th 
G.A., H. F. 2518. A non-temporary employee of the state or its political 
subdivisions, including municipalities who is a member of the National 
Guard, organized reserves, or any component part of the military, naval 
or air forces or nurse corps of Iowa or the United States, who is 
ordered by the proper authority to military duty or training which can 
be classified as "active state service" or "federal service", as those 
terms are defined in §~29A.l( 5) and ( 6), is entitled to a military leave 
of absence without loss of pay for the first 30 days of such service in 
any year. When a state employee receives a full day's pay from federal 
sources for duty in the National Guard, the state employee is required 
to count the hours lost from work as a full day of leave for military 
duty, or may elect to expend eight hours of compensatory time which 
the state employee may have accrued. The first 30 days of leave in a 
year which a state employee may elect to take are to be received with
out. loss of regular pay. (Hyde to Keating, Director, Iowa Merit Em
ployment Department, 11-5-80) #80-11-5 (L) 

November 18, 1980 

CAMPAIGN FINANCE DISCLOSURE COMMISSION; CONSTITU
TIONAL CONVENTION QUESTION; CORPORATE CAMPAIGN 
CONTRIBUTIONS; ELECTIONS: Iowa Const., art. X, §3; Ch. 56, The 
Code 1979; §§56.2, 56.5, 56.6, 56.29, The Code 1979; First National 
Bank of Bostol! v. Bellotti, 435 U.S. 765, 98 S.Ct. 1407, 55 L.Ed.2d 707 
( 1978). The question to be submitted to the electors of Iowa at the 
1980 general election regarding whether a constitutional convention 
question shall be held is a "ballot issue" as contemplated by Ch. 56, 
The Code 1979. and persons who fall within the definition of a 
"political committee" set forth in ~56.2 ( 6) who accept contributions, 
make expenditures. or incur indebtedness over a $100 threshhold for 
the purpose of supporting or opposing passage of the constitutional 
convention question are subject to the reporting and disclosure re
quirements of Ch. 56. Corporations are not prohibited from contribut
ing or expending funds to support or oppose a ballot issue, as held by 
the United States Supreme Court in Fi1·st National Bank of Boston 1:. 
Bellotti, but may be subject in certain instances to organization and 
disclosure requirements of Ch. 56. (Hyde to Gi!ntleman, State Senator, 
11-18-80) #80-11-6 

Honorable Julia Gentleman, State Senator: This office has received 
your request for an opinion upon a number of questions concerning the 
scheduled vote on calling a constitutional convention, and related ques-
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tions concerning the interpretation of campaign finance disclosure 
regulated by ch. 56, The Code 1979. As your letter noted, under Iowa 
Const., art. X, §3, at the general election in 1970 and every ten years 
thereafter, the question, "Shall there be a Convention to revise the 
Constitution, and proposed amendment or amendments to same?", is re
quired to be submitted to the electors of Iowa. In light of this, you have 
specifically asked : 

1. [W] hether this question is a "ballot issue" as defined in §56.2 ( 6), 
The Code 1979? 

2. If the answer to the first question is in the affirmative, under chap
ter 56 of the Code, does any committee or group of persons [as defined 
in §56.2 ( 5) of the Code] receiving contributions or making expenditures 
to support or oppose the question of calling a constitutional convention 
then become a "political committee'' required to file an organization 
statement and periodic disclosure reports'! 

3. Do you reach a different result in the second question if the group 
involved is one that communicates its position on the convention question 
to its own members only to educate them on the issue, as opposed to a 
group which is seeking to influence the public at large? 

4. If the answer to the second question is in the affirmative, does the 
expenditure of any funds - beyond the threshhold of one hundred dol
lars - in support of or opposition to the convention question bring the 
organization and disclosure requirements of chapter 56 into effect? 

I. 

Section 56.2 ( 6) , The Code 19 79, defines a "political committee" as: 

... a committee, but not a candidate's committee, which shall consist of 
persons organized for the purpose of accepting contributions, making 
expenditures, or incurring indebtedness in the aggregate of more than 
one hundred dollars in any one calendar year for the purpose of support
ing or opposing a candidate for public office or ballot issue. [Emphasis 
supplied.] 

Every committee as defined in ch. 56 which promotes or opposes a "ballot 
issue", must file a statement of organization within ten days from the 
date of its organization and bec9mes subject to financial disclosure re
quirements. Sec §§56.5 and 56.6, The Code 1979. The term "ballot issue" 
is not defined in ch. 56, The Code 1979. "Words are to be given their 
ordinary meaning unless defined differently by the legislative body or 
possessed of a peculiar and appropriate meaning in law." State ex rel. 
State Highway Commission v. City of Davenport, 219 N.W.2d 503, 507 
(Iowa 1974) ; see §4.1 (2), The Code 1979. The term "ballot issue", as 
used through ch. 56, The Code 1979, denotes an issue or question submit
ted to the electors on an election ballot, for their approval or disapproval; 
i.e., simply an issue on the ballot. 

An opinion issued from this office earlier this year delineated when 
committees which were expending funds supporting or opposing a ballot 
issue became subject to the reporting requirements of ch. 56. See 1980 
Op. Atty. Gen. #80-7-2. That opinion stated: "The determination of 
when an issue which may be the subject of public interest or debate 
becomes a ballot issue, triggering any financial disclosure requirements 
of ch. 56, The Code 1979, will differ from issue to issue, and it would be 
impracticable for us to define precisely each such instance in this opinion 
... It is our opinion that when statutory requirements concerning the 
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initiation of submission of any question to the electors of the state or one 
of its political subdivisions have been met by the governing entity charged 
with the responsibility to see that the question is presented to the voters 
at an election, the 'question' has become a ballot issue. A determination 
that an issue of public interest or controversy that attracts proponents to 
public debate is a 'ballot issue' at some earlier point could markedly 
chill participation in the political process." Op. Atty. Gen. #80-7-2, p. 2. 
The opinion noted that the general term "ballot issue" was defined 
similarly in a Campaign Finance Disclosure Commission Declaratory 
Ruling implemented December 22, 1976, and that further, in any specific 
instance, a declaratory ruling may be sought from the Campaign Finance 
DisclosUTe Commission. 

On August 14, 1980, the Campaign Finance Disclosure Commission 
adopted the following Declaratory Ruling' in response to questions 
similar to yours: 

Question: State Senator Bob Rush requested a declaratory ruling to the 
following: 

1. Does the question regarding voter's desire for a constitutional con
vention constitute a "ballot issue" for purposes of Chapter 56? 

2. Is a political committee which is urging voters to vote yes for a 
constitutional convention subject to the disclosure requirements of Chap
ter 56? 

Answer: In Article X, section 3, the Iowa Constitution provides that: 

" ... At the general election to be held in the year one thousand nine 
hundred and seventy, and each tenth yea1· the1·ea,fter, ... the question 
'Shall there be a convention to revise the constitution and provide amend
ment or amendments to same' shall be decided by the electors qualified to 
vote for members of the General Assembly ... " [Emphasis provided.] 

The Constitution therefore provides that the question of a constitutional 
convention automatically appears on the general election ballot in 1970, 
1980, 1990, etc. There is no provision for its omission. The Constitutional 
convention question under these circumstances clearly is a ballot issue. 
It is a question routinely placed on the ballot every ten years. 

Since the constitutional convention is a ballot issue under the above 
circumstances, a political committee urging voters to vote either 'yes' 
or 'no' on the issue is subject to the disclosure requirements of Chapter 
56 of the Code. Funds contributed, expended or incurred in excess of 
$100.00 are required to be reported. 

We concur in the ruling of the Commission. It is our opinion that the 
question to be submitted to the voters at the 1980 general election calling 
for a constitutional convention is a "ballot issue", as contemplated by 
§56.2 ( 6), The Code 1979." 

1 The issuance of a declaratory ruling by the Campaign Finance Disclo
sure Commission may be reviewed pursuant to the judicial review pro
visions of §17 A.19, The Code 1979. See §17 A.9, The Code 1979. 

• A 1970 opinion from this office concluded that the question of calling a 
constitutional convention submitted to the voters in 1970 was not in 
itself a constitutional amendment or "public measure." 1970 Op. Atty. 
Gen. 451. In the context of construing §49.43, The Code 1966, (since 
amended), which required constitutional amendments and public meas
ures submitted to the voters to be printed on a separate ballot, the 
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The question will appear on the November 4, 1980, election ballot, and 
will be voted on by the electors of the state, as required by Iowa Const., 
art. X, §3. No governmental entity was required to act to place the 
question before the voters; the Secretary of State, as state Commissioner 
of Elections, prepued the ballot to include the question. 

Since we conclude, as did the Campaign Finance Disclosure Commis
sion, that the question whether a constitutional convention should be held 
is a "ballot issue", it follows that any group or committee organized for 
the purpose of accepting contributions, making expenditures, or incurring 
indebtedness in the aggregate of more than one hundred dollars in any 
one calendar year far the purpose of supporting or opposing the question 
would be subject to the reporting requirements of ch. 56, The Code 1979. 
See §56.2 ( 6), The Code 1979; Campaign Finance Disclosure Commission 
Declaratory Ruling, August 14, 1980. Within ten days of its organization, 
such a committee must file an organization statement pursuant to §56.5, 
The Code 1979; collection, expenditure, or indebtedness of any amount 
exceeding $100 in any calendar year by the committee must be disclosed 
pursuant to §56.6, The Code 1979. The distinction between actions which 
are deemed "supporting or opposing a ... ballot issue" and those merely 
disseminating factual or educational information may at times be slight, 
requiring a factual determination not appropriately made by this office. 
In situations where questions exist concerning the activities of a com
mittee or organization, a declaratory ruling may be sought from the 
Campaign Finance Disclosure Commission. 

In summary, the specific questions you have propounded may be 
answered: 

1. The question to be submitted to the electors of Iowa at the November 
4, 1980, general election regarding whether a constitutional convention 
shall be held is a "ballot issue", as contemplated by §56.2 ( 6), The Code 
1979. 

2. Under §§56.2(6), 56.5 and 56.6, an organization, group, or committee 
accepting contributions, making expenditures, or incurring indebtedness 
over a $100 threshhold in any one calendar year for the purpose of 
supporting or opposing passage of the constitutional convention question 
are required to file an organization statement and periodic disclosure 
reports. 

3. In any specific instance, whether an organization is a "political 
committee" as defined in §56.2 ( 6), The Code 1979, or is engaging in 
those activities which will bring it under the reporting requirements of 
ch. 56, The Code 1979, is a factual determination more properly made by 
the Iowa Campaign Finance Disclosure Commission. 

(Footnote Cont'd) 

opinion noted: "Plainly, the proposition called for by the 1964 amend
ment [Iowa Const., art. X, §3] is not in and of itself a constitutional 
amendment ... [I]t is not what one ordinarily thinks of as a 'public 
measure'. In other words it is neither fish nor fowl, but something else 
which the constitution requires be submitted to the people. However, 
the statutes are completely silent on the manner of submission." 1970 
Op. Atty. Gen. at 452. 

This opinion was issued prior to the 1975 adoption of the Campaign 
Disclosure-Income Tax Checkoff Act, and does not consider whether 
the question calling for a constitutional convention is a "ballot issue", 
as contemplated by ch. 56, The Code 1979. 
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4. The receipt, expenditure or indebtedness of any amount in excess of 
$100 in any calendar year for the purpose of supporting or opposing the 
constitutional convention question may trigger the organization and dis
closure requirements of ch. 56, The Code 1979. 

II. 
Your letter also posed a series of questions concerning an interpreta

tion of §56.29, The Code 1979, restricting corporate contributions to 
political campaigns, in light o~ the United States Supreme Court decision 
in First National Bank of Boston t:. Bellotti, 435 U.S. 765, 98 S.Ct. 1407, 
55 L.Ed.2d 707 (1978) and a 1978 opinion from this office, 1978 Op. 
Atty. Gen. 706. Specifically, you have inquked: 

1. May a corporation donate its own funds to a 'political committee' 
which supports or opposes the question of calling a constitutional con
vention? We ask about funds other than those which §56.29 of the Code 
permits a corporation to use in the administration of a political action 
committee formed by corporate officers to solicit individual contributions. 

2. May a corporation utilize its own funds to communicate its position 
on the convention question to and educate its own officers and employees? 

3. May a corporation utilize its own funds to communicate its position 
on the constitutional convention question directly to the public? 

4. May a membership group utilize funds derived from dues paid with 
corporate monies to support or oppose the constitutional convention 
question? 

5. May a corporation contribute its own funds to a group or committee 
which either supports or opposes the constitutional convention question, 
but which does not organize or disclose under chapter 56 of the Code? 

Section 56.29, The Code 1979, as amended in 1977, provides: 

1. Except as provided in subsection 3 of this section, it shall be un
lawful for any insw·ance company, savings and loa11 association, bank, 
and co1·poration o1·ganized pursuant to the laws of this state or any 
other state, territory, or foreign connt1·y, whether for J>rofit or not, o1· 
any officer, agent, representafit'e thereof acting for such insurance com
pany, savings and loan associatioH, bank, o1· corpo1·ation, to contribute 
any money, p1·ope1·ty, labor, o1· thing of value, directly or indi1·ectly, to 
any committee, or for the purpose of inflHencing the vote of any elector, 
except that such resources may be so expended in connection with a 
utility franchise election held pursuant to section 364.2, subsection 4, 
however, all such expenditures shall be subject to the disclosure require
ments of this chapter. 

2. Except as provided in subsection 3 of this section, it shall be unlaw
ful ,t'or any membe1· of any committee, o1· employee o1· representative 
the1·eof, or candidate for any office or the 1·epresentative of such candi
date, to solicit, 1·equest, o1· knowingly receive from any insurance com
pany, savings and loan association, bank, and co1·poration organized 
pursuant to the laws of this state or any othu state, te1Titory, or foreign 
country, whether for profit o1· not, o1· any officer, agent, or representa
tive the1·eo,f, any money, property, or thing of value belonging to such 
insw·ance company, savings and loan association, bank, or corporation for 
campaign expenses, o1· for the pm·pose of influencing the vote of any 
electo1·. Nothing in this section shall be const1·ued to restrain or abridge 
the freedom of the press o1· prohibit the consideration and discussion 
therein of candidacies, nominations, public officers, or public questions. 

3. It shall be lawful for any insurance company, savings and loan 
association, bank, and corporation organized pursuant to the laws of 
this state or any other state or territory, whether or not f,or profit, and 
for the officers, agents and representatives thereof, to use the money, 
property, labor, or any other thing of value of any such entity for the 
purposes of soliciting its stockholders, administrative officers and mem-
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hers for contributions to a committee sponsored by that entity and of 
financing the administration of a committee sponsored by that entity. 
The entity's employees to whom the foregoing authority does not extend 
may voluntarily contribute to such a committee but shall not be solicited 
for contributions. All contributions made under authority of this sub
section shall be subject to the disclosure requirements of this chapter. A 
committee member, committee employee, committee representative, can
didate or representative referred to in subsection 2 lawfully may solicit, 
request, and receive money, property and other things of value from a 
committee sponsored by an insurance company, savings and loan associa
tion, bank, or corporation as permitted by this subsection. 

4. The restrictions imposed by this section relative to making, solicit
ing or receiving contributions shall not apply to a nonprofit corporation 
or organization which uses those contributions to encourage registration 
of voters and participation in the political process, or to publicize public 
issues, or both, but does not use any part of those contributions to en
dorse or oppose any. candidate for public office or support or oppose 
ballot issues. 

5. Any person convicted of a violation of any of the provisions of 
this section shall be guilty of a serious misdemeanor. [Emphasis sup
plied.] 

This section has been interpreted to prohibit both profit and nonprofit 
corporations3 from contributing directly or indirectly to any committee, 
whether organized as a candidate's committee or political committee, for 
the purpose of influencing the vote of any elector as to a candidate or 
ballot issue.• See 1978 Op. Atty. Gen. 307; Campaign Finance Disclosure 
Commission Declaratory Ruling, March 23, 1976. "Contribution" is de
fined in §56.2(4), The Code 1979, as: 

a. A gift, loan, advance, deposit, rebate, refund, or transfer of money 
or a gift in kind. 

b. The payment, by any person other than a candidate or political 
committee, of compensation for the personal services of another person 
which are rendered to a candidate or political committee for any such 
purpose. 

'Contribution' shall not include services provided without compensation 
by individuals volunteering their time on behalf of a candidate or politi
cal committee except when organized or provided on a collective basis 
by a business, trade association, labor union, or any other organized 
group or association. 'Contribution' shall not include refreshments served 
at a campaign function so long as such refreshments do not exceed fifty 
dollars in value or transportation provided to a candidate so long as its 
vahte computed at a rate of ten cents per mile does not exceed fifty 
dollars in value. · 

3 Section 56.29, The Code 1979, refers to a "corporation organized pursu
ant to the laws of this state or any other state, territory or foreign 
country, whether jo1· ]Jl'ofit o1· not ... ". Nonprofit corporations or 
organizations which contribute or expend funds to encourage voter 
registration and;or to publicize public issues but do not endorse, sup
port or oppose candidate or ballot issues are exempted from the restric
tions by §56.29 ( 4) , The Code 1979. 

'Pursuant to §56.29 ( 3), The Code 1979, a corporation may establish a 
political action committee and contribute resources to the committee for 
the committee's use in financing the administration of the political com
mittee and soliciting contributions from stockholders and administrative 
officers. All contributions made to such a committee are specifically 
subject to disclosure. 
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Thus, the direct expenditure by a corporation of funds to advertise or 
publicize one view of a ballot issue would appear to be an indirect contri
bution in the form of free advertising to those committees organized to 
espouse a similar view. All contributions, whether direct or indirect, for 
the purpose of influencing the vote of any elector, are prohibited. 

These restrictions contained in §56.29, The Code 1979, must, however, 
be analyzed differently in light of the United States Supreme Court's 
decision in First National Bank of Boston v. Bellotti, 435 U.S. 765, 98 
S.Ct. 1407, 55 L.Ed.2d 707, reh. den., 438 U.S. 907, 98 S.Ct. 3126, 57 
L.Ed.2d 1150 ( 1978). 

In Bellotti, a Massachusetts statute' that prohibited expenditures by 
banks and business corporations to influence the outcome of referenda, 
unless the underlying issue materially affected the property, business, 
or assets of the corporation, was held unconstitutional. 

Under a First Amendment analysis, the Court determined that char
acter of the communication (in this case, publication of political views 
concerning a referendum on a graduated individual income tax), not the 
speaker, determined whether the communications were within constitu
tional protections: 

... '[A] major purpose of [the First] Amendment was to protect the 
free discussion of governmental affairs.' If the speakers here were not 
corporations, no one would suggest that the State could silence their pro
posed speech. It is the type of speech indispensable to decision-making in 
a democracy, and this is no less true because the speech comes from a 
corporation rather than an individual. The inherent worth of the speech 
in terms of its capacity for informing the public does not depend upon 
the identity of its source, whether corporation, association, union, or 
individual. 

435 U.S. at 776-77. The Court found no compelling interest had been 
shown by the state in asserting the need to prevent rich and powerful 
corporations either from dominating communications in the electoral 
process or from wielding undue influence with the possibility for corrup
tion, whe11 the election in question concerns a referendum or public 
measure. 

Referenda are held on issue~. not candidates for public office. The risk 
of corruption perceived in cases involving candidate elections . . . , 
simply is not present in a popular vote on a public issue. To be sure, 
corporate advertising may influence the outcome of the vote; this would 
be its purpose. But the fact that advocacy may persuade the electorate 
is hardly a reason to suppress it. The Constitution 'protects expression 
which is eloquent no less than that which is unconvincing.' 

435 U.S. at 790. 
Further, the Court determined that the state's interest in protecting 

the rights of share holders whose views differed from those expressed 

~Massachusetts Gen. Laws Ann., ch. 55, §8 (West Supp. 1977) provided 
in relevant part: "No corporation ... , shall directly or indirectly give, 
pay, expend or contribute, ... any money or other valuable thing for 
the purpose of ... influencing or affecting the vote on any question 
submitted to the voters, other than one materially affecting any of the 
property, business or assets of the corporation.'' The Court noted that 
appellant banks "wanted to spend money to publicize their views on a 
proposed constitutional amendment that was to be submitted to the 
voters as a ballot question at a general election on November 2, 1976." 
435 U.S. at 769. 
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by management on behalf of the corporation, could not justify the 
infringement on speech which is protected by the First Amendment. 
The Court limited its consideration to the expenditure of corporate funds 
to espouse viewpoints concerning referenda, indicating the state's inter
est may justify restrictions on contributions to candidates. 435 U.S. at 
788. 

Since 1978, at least one federal circuit court has interpreted Bellotti 
to determine a state statute which permitted expenditures but prohibited 
contributions by corporation in support of or in opposition to ballot issues 
overbroad and constitutionally impermissible. C & C Plywood Corp. v. 
Hanson, 583 F.2d 421 (9th Cir. 1978). Similarly, a 1978 opinion from this 
office concluded that the §56.29 restrictions on corporate contributions 
or expenditures in campaign practices conflict with First Amendment 
protections. 1978 Op. Atty. Gen. 706. 

That 1978 opinion, after analyzing Bellotti, determined that an Iowa 
court faced with the question of the constitutionality of §56.29, The Code 
1979, would find it an invalid restriction on free speech protections, and 
strike it down. Thus, the opinion concluded that it was "constitutional in 
Iowa for a corporation to take a public position on a referendum type 
ballot issue, Section 56.29 ( 1) to the contrary notwithstanding" and "law
ful in Iowa for a corporation to directly contribute corporate funds to 
another committee for the purpose of educating the public on a referen
dum ballot issue, the conflicting terms of chapter 56 to the contrary 
notwithstanding." Hl78 Op. Atty. Gen. 710, 713. The analysis and lan
guage employed in this opinion has resulted in some confusion, however, 
as to the restrictions, if any, on corporate participation in the political 
arena. We believe three separate questions must be answered before the 
limits on corporations can be defined. It is important to note that this 
discussion concerns only corporate expenditures or contributions to sup
port or oppose a ballot issue. 

First, it seems clear from the analysis contained in Bellotti and the 
1978 Attorney General's opinion that an insurance company, savings and 
loan association, bank, profit or nonprofit corporation may spend its 
funds directly on advertising or publicizing its views supporting or 
opposing a ballot issue. We believe that the statement contained in the 
1978 opinion that a corporation may "take a public position" on a ballot 
issue was intended to express this conclusion. In Bellotti, banks attempt
ing to spend money directly to oppose a referendum brought the challenge 
which resulted in the invalidation of the restrictions on such expendi
tures. Assuming that the Iowa statute, §56.29, The Code 1979, would be 
read by a court to prohibit such direct corporate expenditures as indirect 
contributions, we believe that the prohibition would be impermissible. 

Second, it also seems clear from Bellotti that any prohibition on con
tributions by an insurance company, savings and loan association, bank 
and profit or nonprofit corporation to any political committee which 
supports or opposes a ballot issue would be equally invalid. The Massa
chusetts statute struck down in Bellotti prohibited corporate contribu
tions for the purpose of influencing the vote on a ballot question, and we 
believe that §56.29, The Code 1979, would similarly give way to First 
Amendment protections. In this context, arguments that the prohibitions 
limit hidden corporate influence or corruption are weakest, since any 
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contribution ~xceeding $25 in value to any political committee must be 
disclosed by that committee. 

Finally, the validity of reporting and disclosure requirements that may 
be imposed on an insurance company, savings and loan association, bank 
and profit or nonprofit corporation which expends or contributes funds 
to support or oppose a ballot were not addressed by Bellotti. The 1978 
Attorney General's opinion concluded that committee organization, re
porting or disclosure requirements "impose too greatly on protected First 
Amendment freedoms" when applied to corporate support or opposition to 
ballot issues. 1978 Op. Atty. Gen. at 712-718. We believe this conclusion 
may well exceed the analytical authority offered in Bellotti, particularly 
in light of the Supreme Court's decision in Buckley v. Valeo, 424 U.S. 1, 
96 S.Ct. 612, 46 L.Ed.2d 659 (1976), upholding substantive provisions of 
the Federal Election Campaign Act of 1971 with respect to campaign 
finance disclosure requirements. 

We long have recognized that significant encroachments on First 
Amendment rights of the sort that compelled disclosure imposes cannot 
be justified by a mere showing of some legitimate governmental interest. 
Since [N.A.A.C.P. v. Alabama, 857 U.S. 449, 78 S.Ct. 1163, 2 L.Ed.2d 
1488 (1958) ], we have required that the subordinating interests of the 
State must survive exacting scrutiny. We have also insisted that there 
be a 'relevant correlation' or 'substantial relation' between the govern
mental interest and the information required to be disclosed ... This type 
of scrutiny is necessary even if any deterrent effect on the exercise of 
First Amendment rights arises, not through direct government action, 
but indirectly as an unintended but inevitable result of the government's 
conduct in requiring disclosure. 424 U.S. at 64-65. 

Buckley delineated at least three state interests which appear to out
weigh the infringement on privacy of association and belief guaranteed 
by the First Amendment which disclosure statutes may impose: providing 
information as to the source of political campaign funds to identify for 
the voter those interests to which a candidate is most likely to be re
sponsive, deterring corruption by exposing large contributions and ex
penditures; and facilitating detection of violations. While similar state 
interests could not justify total prohibitions on corporate participation 
in public discussion of ballot issues, it does not necessarily follow that 
the same interests would give way in the context of disclosure or report
ing requirements.• The Court in Bellotti simply was not faced with a 
challenge to the validity of reporting and disclosure requirements which 
may be imposed on corporations spending or contributing funds in sup
port of or in opposition to a ballot issue. 

!'he author of the 1978 Attorney General's opinion noted the difficulty 
and risk in forecasting judicial interpretation of any statute. "Questions 
as serious as those who [sic] proffer simply should not be answered in 

• The 1978 Attorney General's opinion so concluded: "Further, even '[t]he 
risk of corruption perceived in cases involving candidate elections ... 
simply is not present in a popular vote on a public issue.' , . . . and 
disclosure and reporting requirements cannot serve to expose the poten
tial for graft, part of a system of candidate contributions from willing 
corporate sponsors.'' 1978 Op. Atty. Gen. at 712. 
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a vacuum and would not be if tendered to the courts." 1978 Op. Atty. 
Gen. at 707. In this instance, we believe that speculation concerning the 
validity of corporate contribution disclosure requirements was not neces
sary, and exceeded the scope of direct guidance offered by earlier judicial 
interpretations of Buckley and Bellotti. Chapter 56, The Code 1979, con
tains no reporting or disclosure mechanism which may be tested in the 
manner set out in the 1978 opinion. 

Corporations may contribute funds directly to political committees 
formed to support or oppose a ballot issue.' Those committees are required 
to file both an organization statement, §56.5, The Code 1979, and dis
closure reports, listing the name and mailing address of each "person", 
as defined in §56.2 ( 5), The Code 1979, who contributes more than $25 
in a calendar year. A corporation which spends funds directly on adver
tising or publicizing views which support or oppose a ballot issue, is 
unlikely to be deemed to be a "political committee" required to file re
ports. The definition. of "person" set out in §56.2 ( 5) includes "any 
individual, corporation, government or governmental subdivision or agen
cy, business trust, estate, trust, partnership or association, labor union, 
or any other legal entity." Section 56.2(6) defines "political committee" 
as "pe1·sons organized" for certain purposes. An individual would not be 
required to organize a committee or file disclosure reports when he or 
she spends money to support or oppose a ballot issue, so long as that 
individual involves no person other than those who are paid by the 
individual. Similarly, an individual corporation, as a single legal entity, 
may spend money to support or oppose a ballot issue without organizing 

or filing reports pursuant to §§56.5 and 56.6, The Code 1979. Corpora
tions which band together with other individuals, corporations, or legal 
entities for the purpose of accepting contributions, making expendi
tures, or incurring indebtedness in any one calendar year exceeding 
$100 to support or oppose a ballot issue would fall within the 
definition of "political committees" and would be subject to reporting 
requirements. It is unlikely that a court would determine that organiza
tion and disclosure requirements which may be imposed on individuals 
become too onerous and infringe impermissibly on First Amendment 
protections when imposed on corporations. 

Thus, in response to your questions, it is our opinion: 

1. A corporation may donate its own funds to a "political committee" 
which supports or opposes the question of calling a constitutional con
vention. The committee receiving any such contribution would be required 
to disclose it, pursuant to §56.6, The Code 1979. 

2. A corporation may utilize its own funds to communicate its posi
tion on the convention question to its own officers and employees. So long 
as the corporation involved no other "person" in the communication, it 
would not be subject to disclosure requirements. There have never been 
restrictions on any corporation or individual spending money to "educate" 
others about a ballot issue, if no position supporting or opposing the 
issue were taken. See 1978 Op. Atty. Gen. at 710. 

'The contributions must be made by the corporation on its own behalf. 
Section 56.12, The Code 1979, prohibits contributions made in the name 
of another "person". 
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3. A corporation may utilize its own funds to communicate its posi
tion on the constitutional convention question directly to the public. So 
long as the corporation involved no other "person" in the communication 
other than those receiving compensation, it would not be subject to dis
closure requirements. A corporation which forms part of a group of 
persons communicating a position to the public may become subject to 
organization and reporting requirements as a "political committee". 

4. A "membership group" which takes a position supporting or oppos
ing a ballot issue may become subject to organization and reporting 
requirements as a "political committee." Any such determination is more 
properly made in a specific factual instance by the Campaign Finance 
Disclosure Commission. The nature of the organization, the iength of its 
existence, the purpose for which it was created, and the activities it 
undertakes may be relevant considerations to such a determination. We 
note that a membership group which incorporates as a method of avoid
ing organization and disclosure requirements imposed by ch. 56 may be 
soliciting and expending "dues" which would more properly be desig
nated "contributions". It is unlikely that a court would determine that 
such a membership group, despite its corporate status, is entitled to the 
interpretation of §56.29 suggested by Bellotti. 

5. A corporation may contribute its own funds to a group or com
mittee which supports or opposes the constitutional convention question, 
but which has not filed an organization statement or disclosure reports 
pursuant to §§56.5 and 56.6, The Code 1979. If that committee or group 
accepts contributions, makes expenditures or incurs indebtedness exceed
ing $100 in any calendar year, it is required to comply with the reporting 
requirements of ch. 56. The committee, not the contributor, is the entity 
responsible for disclosure, and any willful violation of the provisions of 
ch. 56 constitutes a serious misdemeanor. Section 56.16, The Code 1979. 

November 18, 1980 

SHERIFF - A spouse or relative of a sheriff may be compensated on a 
fixed fee per-meal basis for feeding prisoners. Constitution of Iowa, 
§39A, §§338.1, 338.2, The Code 1979. (Williams to Barry, Assistant 
Muscatine County Attorney, 11-18-80) #80-11-7 (L) 

November 18, 1980 

CIHL RIGHTS I EXPARTE COMMUNICATIONS: Sections 17A.17, 
601A.15, The Code 1979. The Executive Director, Director of Compli
ance, Director of Operations, and Internal Hearing Officer of the Iowa 
Civil Rights Commission may discuss the merits of a contested case 
with the Commissioners of the Iowa Civil Rights Commission, if they 
do not have a personal interest in the case, have not been directly 
involved in its investigation or prosecution, and have not acted in the 
position of an advocate for the complainant, as long as extra record 
evidence is not thereby improperly considered or used. (Jacobs to Reis, 
11-18-80) #80-11-8 

iV/s. A1·tis Van Roek.£1 Reis, Executive Di1·ector, Iowa Civil Rights Com
missioll: You have requested an opinion from this office as to whether 
§17A.17, The Code 1979, or any other provision of the law prohibits 
the Executive Director, Director of Compliance, Director of Operations, 
or hearing officer who issued a determination of probable cause or no 
probable cause (internal hearing officer) from advising the Commis
sioners of the Iowa Civil Rights Commission regarding the merits of a 
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contested case after the hearing officer's proposed decision is issued but 
prior to the Commission's final action in the case. It is the opinion of this 
office that these staff members may engage in such discussions if they 
have no personal interest in the case and have not directly engaged in 
investigating, prosecuting, or advocating in the case, as long as extra
record evidence is not improperly considered or used. 

Section 17A.17, The Code 1979, provides for disqualification of a de
cisionmaker in a contested case on the basis of personal bias. It also 
prohibits a participant in the making of any proposed or final decision 
in a contested case from having prosecuted or advocated in that case, 
or from being subject to the authority of any person who has done so. In 
addition, §17 A.17 prohibits ex parte communications between the indi
viduals assigned to render a proposed or final decision in a contested 
case, and parties or their representatives or any persons who have a 
persom~l interest in or who are engaged in prosecuting or advocating in 
the case. 

This ex parte communications provision is applicable to the issue 
raised in this request. Specifically, Section 17A.17 (1), The Code 1979, 
provides: 

Unless required for the disposition of ex parte matters specifically 
authorized by statute, individuals assigned to render a proposed or final 
decision or to make findings of fact and conclusions of law in a contested 
case, shall not communicate, directly or indirectly, in connection with any 
issue of fact or Jaw in that contested case, with any person or party, 
except upon notice and opportunity for all parties to participate as 
shall be provided for by agency rules. 

However, without such notice and opportunity for all parties to partici
pate, individuals assigned to render a proposed or final decision or to 
make findings of fact and conclusions of law in a contested case, may 
communicate with members of the agency, and may have the aid and 
advice of persons other than those with a personal interest in, or those 
engaged in prosecuting or advocating in the case under consideration 
or a pending factually related case invol'1ng the same parties. 

The Commissioners are members of the Iowa Civil Rights Commission• 
and are the individuals who make findings of fact and conclusions of 
law and render final decisions in contested case proceedings before that 
agency.2 Since the Executive Director, Director of Compliance, Director 
of Operations and internal hearing officer are not members of the 
Commission,• the Commissioners may discuss the merits of a contested 
case prior to a final decision with them only if those staff members have 
no personal interest in and have not prosecuted or advocated in the case 
under consideration or a pending factually related case involving the 
same parties. 

The Iowa Civil Rights Act establishes several procedural steps through 
which complaints are processed by the Iowa Civil Rights Commission. 
After a complaint is filed, "an authorized member of the commission" 
makes "a prompt investigation" and issues a recommendation to the 
Commission's internal hearing officer, who then issues a determination 
of probable cause or no probable cause. §601A.15 (3) (a), The Code 1979. 

1 §601A.2 (9), T~e Code 1979. 
• §601A.15 (8), The Code 1979. 
"§17A.2.(10), The Code 1979. 
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If this hearing officer determines that there is probable cause to credit 
the allegations of the complaint, the "staff of the commission" must then 
"promptly endeavor to eliminate the discriminatory or unfair practice by 
conference, conciliation, and persuasion", §601A.l5 (3) (c), The Code 
1979. When the Executive D-irector determines that informal resolution 
is "unworkable", and thirty days has expired from the date of the initial 
conciliation meeting without agreement, the Director, "with the approval 
of a commissioner", serves a notice on the respondent, requiring it to 
answer the charges of the complaint at a public hearing. §601A.15 ( 5), 
The Code 1979. The "investigating official" is expressly prohibited from 
participating in the hearing or in the deliberations of the Commission in 
the case. The case in support of the complaint is presented at the hearing 
by an attorney or agent of the commission. §601A.15 (6), The Code 1979. 
In practice, the Commission utilizes the services of an assistant attorney 
general to represent the complainant at the hearing. 

The purpose behind the concept of "internal separation" within an 
administrative agency is "the protection . . . of the judging function, 
so that it will not become contaminated through influence of those who 
are prosecuting or investigating." 2 K.C. Davis, Administrative Law 
Treatise §13.05, p. 201 (1958). The Iowa Civil Rights Act itself provides 
for the insulation of the decisionmaker from the investigating official, 
and the Commission has avoided problems of undue influence of the 
prosecutor on the decisionmake!· through the use of prosecuting attorneys 
from the Iowa Department of Justice. Unless the Executive Director, 
Director of Compliance, Director of Operations, or internal hearing offi
cer has a personal interest in a case beyond a devotion to the principles of 
non-discrimination, or ·ha.s in some manner been directly involved in 
investigating the complaint or in "advocating" for a complainant during 
the conciliation or hearing stage, it is the opinion of this office that there 
is no violation of either §601A.15 ( 6) or §17 A.17 ( 1) if those staff mem
bers discuss the merits of a contested case with the Commissioners. 

Indeed there are strong arguments in favor of permitting consultations 
between agency decisionmakers and agency staff members: 

The reasons for consultation with agency specialists involve one of the 
principal elements of strength of the administrative process. The typical 
commissioner or board member is not necessarily a specialist in all the 
fields of specialization that are drawn upon in deciding cases ... The 
special strength of the administrative process does not grow out of di
versity of backgrounds of agency heads . . . The strength lies in staff 
work organized in such a way that the appropriate specialization is 
brought to bear upon each aspect of a single decision . . . -

2 K.C. Davis, Administrative Law Treatise, §11.10, p. 84 (1958). In the 
absence of a special statutory provision, most state and federal courts 
permit consultations between agency decisionmakers and noninvestipt
ing and nonprosecuting staff as long as extra-record evidence does not 
come in. ld. §11.09, p. 72. 

If the Commissioners considered extra-record facts provided by staff 
members and based their decisions upon them, there would be a violation 
of the lAP A, which provides: 

Findings of fact shall be based solely on the evidence in the record and 
on matters officially noticed in the record. 
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§17A.12(8), The Co.de 1979. However, this does not prevent staff mem
l>ers from evaluating and analyzing evidence properly admitted and made 
a part of the record, and from making recommendations to the Commis
sioners based upon that evidence. Indeed, the lAP A seems to contem
plate precisely this type of assistance: 

The agency's experience, technical competence, and specialized knowledge 
may be utilized in the evaluation of the evidence. 

~17A.14(15), Th Code 1979. 

CONCLUSION 

Therefore, it is the opinion of this office that the Executive Director, 
Director of Compliance, Director of Operations, and internal hearing 
officer of the Iowa Civil Rights Commission may discuss the merits of a 
contested case with the Commissioners if they do not have a personal 
interest in the case, have not been directly involved in its investigation 
or prosecution, and have not acted in the position of an advocate for 
the complainant, as long as extra-record evidence is not thereby intro
duced and improperly used. 

November 26, 1980 

CONSTITUTIONAL LAW: GOVERNOR: ITEM VETO. Iowa Constitu
tion, Art. III, §16; House File 2598, 68th G.A., 1980 Session; §§97B.59, 
97B.67, The Code 1979. The Governor's attempted item veto of sections 
25 and 26 of H.F. 2598 is invalid. H.F. 2598 is not an appropriation bill 
and is consequently not subject to item veto. (Fortney to Bruner, State 
Representative, 11-26-80) #80-11-9 

The Honorable Cha1·les Bruner, State Representative: You have re
quested an opinion of the Attorney General regarding Governor Robert 
D. Ray's exercise of. an item veto with respect to portions of House File 
2598, adopted by the 1980 Session of the Sixty-eighth General Assembly. 
It is our opinion that House File 2598 is not an appropriation bill within 
the purview of the Iowa Constitution, article Ill, section 16. Consequent
ly, the bill is not subject to an item veto and the attempted exerciae of 
such veto power is constitutionally ineffective. 

House File 2598 is entitled "An act relating to administration, benefits, 
and funding of certain public retirement systems, and to make appro
priations." Section 2 of the bill does, in fact, make an appropriation, 
which will be discussed further. However, this is the only section which 
contains an appropriation. The balance of the bill effectuates substantive 
changes in the state's general laws. The bill increases the amount of 
retirement benefits, changes the method of computing an employee's 
period of service, alters eligibility criteria for retirement benefits, amends 
the concept of "vested", and increases certain court costs. The only 
provision of House File 2598 which can be denominated an appropriation 
is section 2 which provides: 

There is appropriated from the general fund of the state to the judicial 
retirement fund the sum of seven hundred twenty thousand (720,000) 
dollars for the fiscal year beginning July 1, 1980, and ending June 30, 
1981. 
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On May 20, 1980, the Governor transmitted House File 2598 to the 
Secretary of State accompanied by a veto message.' The Governor vetoed 
two sections of the bill, section 25 and section 26. Section 25 amended 
§97B.59, The Code 1979, as follows: 

The [department) legislative council shall employ an actuary for the 
department to sel've as its technical advisor. The compensation of the 
actuary and of other employees shall be fixed by the department within 
the appropriations made therefor and subject to the approval of the 
legislative council. 

Section 26 amended §97B.67, The Code 1979, by adding the following 
new subsection : 

It is the intent of the general assembly that the general assembly meeting 
in 1982 review whether there is sufficient unobligated revenue in the 
general fund of the state to appropriate funds to pay the benefit 
increases provided in sections three ( 3), fourteen ( 14) and twenty-one 
(21) of this Act from the general fund of the state, and if sufficient 
revenue is available, the general assembly shall appropriate the funds 
necessary. 

The authority of the Governor to exercise a veto is found in Iowa 
Constitution, article III, section 16. If the Governor wishes to veto a bill 
he or she must disapprove the measure as a totality. The only exception 
to this rule is found in Amendment 4 of the 1968 Amendments which 
authorized the item veto of appropriation bills. The Amendment reads: 

The Governor may approve appropriation bills in whole or in part, and 
may disapprove any item of an appropriation bill; and the part approved 
shall become a law. Any item of an appropriation bill disapproved by the 
Governor shall be returned, with his objections, to the house in which 
it originated, or shall be deposited by him in the office of the Secretary 
of State in the case of an appropriation bill submitted to the Governor 
for his approval during the last three days of a session of the General 
Assembly, and the procedure in each case shall be the same as provided 
for other bills. Any such item of an appropriation bill may be enacted 
into law notwithstanding the Governor's objections, in the same manner 
as provided for other bills. 

If a bill is not an appropriation bill, it is not subject to the authority 
conferred on the Governor by the 1968 Amendment. Without question, 
section 2 of the House File 2598 makes an appropriation. Our analysis 
thus focuses on the question of whether the inclusion of a single appro
priation in a bill, the balance of whose provisions does not make appro
priations, converts the bill, as a whole, into an appropriation bill. 

The seminal case on this question was decided by the United States 
Supreme Court in 1977. Bengzon v. Secretary of Justice and Insular 
Auditor of the Philippine Islands, 299 U.S. 410, 57 S.Ct. 252, 81 L.Ed. 
312 ( 1937), presented a factual pattern nearly identical to that raised 
by House File 2598. The statute in question was concerned with retire
ment "gratuities" to be paid to public employees and officials, The act 

1 The Governor's veto was based in part on the belief that sections of 
House File 2598 represented an unconstitutional intrusion by the Gen
eral Assembly into the areas reserved to the executive. These concerns, 
which raise significant questions of constitutional law, are not addressed 
in this opinion and we do not pass upon them. We speak here only to 
the constitutionality of the Governor's item veto. 
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provided, in various sections, classifications of employees entitled to a 
gratuity, a method of computing the amount to be paid, an entitlement 
for successor beneficiaries in the event of the employee's death, etc. 
In one section of the bill an appropriation was made as follows: "The 
necessary sum to carry out the purposes of this Act is hereby appro
priated out of any funds in the Insular Treasury not otherwise appropri
ated." The Governor-General of the Philippines had item veto authority 
with respect to appropriation bills. In reliance on this authority, the 
Governor-General vetoed that section of the bill that granted a retire
ment gratuity to certain justices of the peace. 

In characterizing the issue raised in Bengzon, the Court stated: "The 
precise question for consideration, therefore, is - did the bill ... consti
tute an appropriation bill; and, if so, was [the vetoed section] ... an 
item of such bill?" 229 U.S. 410, 413. A unanimous United States Su
preme Court concluded that the Philippine statute was not an appropria
tion bill. The Justices reasoned that if one were to eliminate that section 
of the bill which admittedly was an appropriation, 

the remaining eleven sections could stand as a generic act of legislation, 
leaving the specific matter of appropriation to be dealt with by later 
enactment. The term 'appropriation act' obviously would not include an 
act of general legislation; and a bill proposing such an act is not con
verted into an appropriation bill simply because it has had engrafted 
upon it a section making an appropriation. An appropriation bill is one 
the primary and specific aim of which is to make appropriations of 
money from the public treasury. To say otherwise would be to confuse an 
appropriation bill proposing sundry appropriations of money with a bill 
proposing sundry provisions of general law and carrying an appropria
tion as an incident. 299 U.S. 410, 413. 

From a policy standpoint, the Court reasoned that to uphold the veto's 
validity would result in a distortion of the intended purposes of the 
item veto authority. The Governor would not be negating an item or items 
of an appropriation, but instead taking affirmative steps to enact general 
legislation in a form not intended by the legislature. 

The analysis of the United States Supreme Court has been followed 
by state appellate courts. For example, the Maryland Supreme Court 
has referred with favor to the Bengzon holding as " ... the principle 
that an act of the General Assembly which relates primarily and speci
fically to a subject matter of general legislation cannot be converted into 
an appropriation bill merely because there may be an incidental provision 
for an appropriation of public funds." Dorsey v. Petrott, 13 A.2d 630, 
640, 178 Md. 230 (1940). See also Cenarruaa v. Andrus, 582 P.2d 1082 
(Idaho, 1978); Muyskens, Item Veto Amendment to the Iowa Constitu
tit>n, 18 Drake L.Rev. 245, 248 (1969) . • 

• The M uyskens article contains the following language: "Once an allo
cation of money is determined to be an appropriation, it would seem that 
a bill containing a qualified provision would be an appropriation bill, 
but such is not the case, for simply because a bill appropriates money 
does not render that bill an appropriation bill as the term is contem
plated in the item veto amendment." 18 Drake L.Rev. 245, 248. The 
Iowa Supreme Court has referred to this article as "an excellent and 
exhaustive treatise on the item veto amendment to the Iowa Constitu
tion." State ex rel. Turner v. Iowa State Highway Commission, 186 
N.W.2d 141, 152 (Iowa 1971). 
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House File 2598 is similar to the statutes examined in the cited cases. 
The primary and specific aim of House File 2598 is not the making of 
appropriations. The statute's aim is to revamp the system of retirement 
benefits payable to public employees and to increase specific court costs 
to underwrite the increased pension benefits. House File 2598 is an act 
of general legislation to which section 2 is an incident. Were section 2 
to be removed from House File 2598, the remaining sections would 
comprise a whole generic piece of general law. Consequently, applying 
the principles enunciated in Bengzon, we are compelled to say that House 
File 2598 is not an appropriation bill. Therefore, the bill is not subject to 
the exercise of an item veto. 

The Iowa Supreme Court has explicitly addressed the issue of what 
results when the Governor exceeds his or her veto authority. In State 
ex rel. Turner v. Iowa State Highway Commission, 186 N.W.2d 141 
(Iowa 1971) we find the following language: 

we wish to express our view of the result which might attend where 
a governor has exceeded his authority in attempting to veto a portion of 
a bill which is not an appropriation bill or a portion of an appropriation 
bill other than a so-called "item" of such a bill. In Iowa, our Constitu
tion does n'Ot require the Governor's affirmative approval of a bill before 
it becomes law, but, conversely, does require the Governor's affirmative 
disapproval in exercising the veto power. It necessarily follows therefore 
that should the Governor of Iowa exceed his authority and attempt to 
disapprove an item in a nonappropriation bill, or to disapprove part of 
an appropriation bill which is not in and of itself an "item", the natural 
result would be that the bill as a whole would become law as though he 
had approved it or had failed to exercise the affirmative disapproval 
required by our Constitution. 186 N.W.2d 141, 151. 

In reliance on the decision of our Supreme Court in Highway Commis
sion, it is our opinion that House File 2598, inclusive of sections 25 and 
26, became law in the form enacted by the General Assembly. 

November 26, 1980 

SCHOOLS: Transfers from the general fund to schoolhouse fund. §§278.1, 
291.13, ch. 442, The Code 1979. A transfer of funds from the general 
fund to the schoolhouse fund may not be authorized either by vote of 
t~e school board or electorate. (Norby to Patchett, State ~epresenta
tJVe, 11-26-80) #80-11-10 (L) 

November 26, 1980 

BEER AND LIQUOR: Class "C" beer permit Sunday sales privilege. 
§§17A.18(1), 123.3(4), 123.15, 123.29, 123.32, 123.134, The Code 1979. 
No authority exists for local authorities to deny the privilege of Sun
day beer sales to the holder of a valid class "C" beer permit. No hear
ing need be held regarding the extension of the privilege of Sunday 
beer sales to the holder of a valid class "C" beer permit. (Norby to 
DeKoster, State Senator, 11-26-80) #80-11-11 (L) 

N ovem_ber 26, 1980 

i\IENTAL HEALTH: Discharge Proce£dings. §4.1(36)(a), Chapter 229, 
§§229.15(4), 229.16, and 229.22(4). A court is required to terminate 
pro,.,.eclinP.'s and completelY discharge a person who has been involun
tarily hospitalized for serious n\ental impairment when the court re
cetves a medical report from the chief medical officer of a mental 
health facility indicating that the patient has been tentatively dis-
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charged pursuant to §229.16, The Code 1979. A tentative discharge of 
a person from a mental health facility prior to the receipt of a court 
order directing the same is only permitted u1.der §229.16. A tentative 
discharge, as used in §229.16, means a release from custody, which 
continuing release is contingent upon the subsequent approval of the 
committing court. It does not contemplate further custody or treat
ment. Section 229.}.6 only authorizes the tentative discharge of persons 
who no longer require any treatment or care. (Mann to Chickering, 
Judicial Hospitalization Referee, 11-26-80) #80-11-12 

Mr. Chet R. Chickering, Judicial Hospitaliution Referee: You request
ed an opinion of the Attorney General on the question of whether a state 
mental health institute can legally discharge a patient without court 
order. Specifically, you ask the following questions: 

a. Upon the receipt of a medical report from a mental health institute 
indicating a patient has been "tentatively discharged" pursuant to Sec
tion 229.16 is the Court required to terminate the proceedings and 
completely discharge the individual? 

b. Is a "tentative discharge" of a patient for an unlimited or unspeci
fied duration of time; prior to receival of a Court Order directing the 
same, permitted under any section of chapter 229 other than Section 
229.16? 

The standards for discharge of a person from a mental health facility 
are set forth in §229.16, The Code 1979. That section reads as follows: 

Discharge and termination of proceeding. When in the opinion of the 
chief medical officer a patient who is hospitalized under subsection 2, 
oo· is receiving treatment under subsection 3, or is in fulltime care and 
custody under subsection 4 of section 229.14 no /onge1· 1·equires tl·eatment 
o1· care for serious mental impairment, the chief medical office1· shall 
tentatively discharge the patient and immediately report that fact to the 
court which ordered the patient's hospitalization or care and custody. 
The court shall thereupon issue an o1·der con!i1·ming the patient's dis
charge j1·om the hospital o1· .from care and custody, as the case may be, 
a11d shall te1·minate the proceedings pm·suant to which the orde1· was 
issued. Copies of the order shall be sent by certified mail to the hospital 
and the patient. (emphasis added) 

The goal in construing a statute is to ascertain the legislative intent 
and, if possible, give it effect. Iowa State Education Association v. Public 
Employees Relations Board, 269 N.W.2d 446 (Iowa 1978); City of Des 
Moines v. EUiott, 267 N.W.2d 44 (Iowa 1978). In doing so, one must look 
to what the legislature said, rather than what it might have or should 
have said. Kelly v. Brewer, 239 N.W.2d 109 (Iowa 1976); Steinbeck v. 
Iowa Diltrict Court, 224 N.W.2d 469 (Iowa 1974). 

Applying the foregoing principles to §229.16, we conclude that a court 
is required to terminate proceedings and completely discharge a person 
who has been involuntarily hospitalized for serious mental impairment 
when the court receives a medical report from the chief medical officer 
of a mental health facility indicating that the patient has been tentatively 
discharged pursuant to §229.16. The statutory language says that the 
court "shall", upon receipt of such a medical report, "issue an order 
confirming the patient's discharge" and "shall terminate the proceed
ings". The legislature used the word "shall", and that word imposes 
a duty upon the court to act as directed by the statute. §4.1 (36) (a), The 
Code 1979. Accordingly, the court must enter an order confirming a 
patient's discharge and terminating proceedings against the said patient 
upon receipt of a medical report tentatively discharging the patient 
pursuant to §229.16. 
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Secondly, a "tentative discharge" of a patient from a mental health 
institute prior to the receipt of a court order directing the same is only 
permitted under §229.16, The Code 1979. No other provisions of chapter 
229 permits such a "tentative discharge". Under §229.15(4), The Code 
1979, the chief medical officer of a mental health facility may authorize 
a convalescent or limited leave for a patient, or arrange for and complete 
the transfer of a patient to a different hospital for continued fulltime 
custody, care and treatment, when in the opinion of the chief medical 
officer the best interest of a patient would be served by such a leave or 
transfer. Further, under §229.22(4), The Code 1979, the chief medical 
officer must discharge a patient, detained pursuant to court order, for 
emergency evaluation and treatment after the expiration of forty-eight 
hours. But neither of the above provisions permit a "tentative discharge" 
prior to receipt of a court order. Section 229.15(4) does not authorize a 
discharge, tentative or otherwise. It merely authorizes a leave or a 
transfer, neither or which is synonymous with the term "tentative dis
charge" as used in §229.16. "Tentative discharge", as used in §229.16, 
means a release from custody, which continuing release is contingent 
upon the subsequent approval of the committing court. State ex rel. 
Lafollette v. Circuit Court of Brown County, 37 Wis.2d 329, 155 N.W.2d 
141 (1967); State v. City of Springfield. 375 S.W.2d 84, 92 (Mo. 1964); 
State v. Powell, 139 Mont. 583, 367 P.2d 553, 557 (1961); Daviaon v. 
Rodes, 299 S.W.2d 591, 594 (Kan. 1956). It, therefore, does not con
template further custody or treatment. On the other hand, the limited 
leave or transfer permitted under §229.15 ( 4) contemplates both subse
quent custody and treatment. Thus, they are not synonoymous with a 
"tentative discharge" so as to require a prior court order or subsequent 
court approval. 

This conclusion in no way implies that a court is precluded from 
revoking the leave or transfer authorized by the chief medical officer 
subsequent to a due process hearing held to consider objections to the 
leave or transfer as ·authorized by the chief medical officer under 
§229.15 ( 4) . 

Along the same lines, §229.22 ( 4) does not authorize a "tentative dis
charge" prior to the receipt of a court order. It, in fact, authorizes a full 
and complete discharge by the chief medical officer of a person detained 
under court order for emergency evaluation and treatment, absent the 
filing of a petition for involuntary commitment of the patient. However, 
this discharge must be considered to be pursuant to a court order as 
§229.22(4) only permits the court to order the patient to be detained 
for a period of forty-eight hours. 

We therefore conclude that no provision of chapter 229, other than 
§229.16, authorizes a tentative discharge of a patient from a mental 
health facility. We further conclude that the tentative discharge of a 
patient under §229.16 is contingent upon the chief medical officer's 
conclusion that the patient "no longer requires treatment or care". If 
the chief medical officer concludes that a patient requires further treat
ment, irrespective of whether the proposed treatment will be in an in
patient or out-patient care setting, s (he) cannot discharge that patient 
under §229.16. The chief medical officer may not discbarp a patient who 
requires further treatment prior to the receipt of a court order, as such 
discharge is not authorized by §229.16, and as the commiting court re-
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tains jurisdiction over the committed patient until final satisfaction of 
the committing order. Op. Att'y Gen. #80-3-4. Section 229.16 only 
authorizes the discharge of persons who no longer require any treatment 
or care. 

In summary, we conclude that a court is required to U!rminaU! pro
ceedings and completely discharge a person who has been involuntarily 
hospitalized for serious mental impairment when the court receives a 
medical report from the chief medical officer of a mental health facility 
indicating that the patient has been tentatively discharged pursuant to 
§229.16, The Code 1979. A tentative discharge of a person from a mental 
health facility prior to the receipt of a court order directing the same is 
only permitted under §229.16. A tentative discharge, as used in §229.16, 
means a release from custody, which continuing release is contingent 
upon the subsequent approval of the committing court. It does not con
template further custody or treatment. Section 229.16 only authorizes the 
tentative discharge of persons who no longer require any treatment or 
care. 

November 28, 1980 

CONSTITUTIONAL LAW: Iowa Railway Finance Authority. Art. I §6, 
Art. I §9, Art. III §1, Art. III §5, Art. III §31, Iowa Constitution; S.F. 
2378 (68th G.A. 1980). The Iowa Railway Finance Authority Act 
promotes a public purpose and is constitutional. The issuance of rail
way finance bonds does not create public debt and is not an extension 
of the state's credit. The act does not violate the due process clause, 
the privilege and immunities clause or the restriction on the delegation 
of legislative power. (Hamilton to Drake, StaU! Senator, 11-28-80) 
#80-11-13 

The Honorable Richard F. Drake, State Senator: You have asked for 
an opinion of the Attorney General concerning SenaU! File 2378 which 
created the Iowa Railway Finance Authority. [hereinafter referred to as 
the Act]. Specifically you have asked: 

Does Senate File 2378, ... violate any provision of the Iowa Constitu
tion, including the prohibition against state debt? 

The question that you present is a very important one considering the 
significant role of S.F. 2378 in the state's effort to remedy the worsening 
rail situation in Iowa. After a thorough review of the several constitu
tional questions presented by S.F. 2378, as discussed below, it is the 
conclusion of the Attorney General that the Act is not in violation of any 
provision of the Iowa Constitution and is a constitutionally valid enact
ment of the Iowa Legislature. 

I. The Issues 

As you realize, the open nature of your question necessitates that the 
first task in this opinion is to identify what the possible constitutional 
infirmities of S.F. 2378 might be. Sound guidance as to what these 
constitutional issues might be is found in the opinion of the Iowa Su
preme Court in John R. Grubb, Inc. v. Iowa Housing Finance, 255 N.W.2d 
89 (Iowa 1977). That opinion, which we believe serves as a polestar for 
this opinion, dealt with the constitutionality of the Iowa Housing Finance 
Authority Act. The close parallels between the public objective, the 
statutory language and the mode of achievement found in the Housing 
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Finan~ Authority Act and the Railway Finance Authority Act means 
that the analysis used by the Iowa Supreme Court in Grubb would in 
large part be determinative of the issues raised in any constitutional 
challenge to the Railway Finance Authority Act. 

Of the several issues raiaed in Grubb and to be addressed in the con
text of the Railway Finance Authority Act, the main three are: 

1. Whether the Act violates Art. III §31 of the Iowa Constitution, 
prohibiting the expenditure of public funds for private purpoaea, i.e. 
is rebuilding the state's railroad system a public purpose? 

2. Whether the Act violates the Art. III §5 prohibition on creatine 
state indebtedness without a referendum of the people? 

S. Whether the Act violates the Art. III §1 prohibition on lending 
the state's credit? 

In addition to these there are several other issues considered in the 
Grubbs case which are also addressed here but which are of lesser 
importan~. These are: 

1. Whether the Act violates Art. I §9, the due process clause? 

2. Whether the Act violates Art. I §6, the privileges and immunities 
clause? 

3. Whether the Act violates Art. III §1, as an undue delegation of 
legislative power? 

Because you have asked for an opinion regarding the constitutionality 
of S.F. 2378 our analysis must be prefaced with a discussion of the 
standard set by the Iowa Supreme Court for finding legislative enact
ments unconstitutional. The- standard, as stated and developed in a 
number of recent cases can only be described as one of considered 
deference by the courts to the legitimate actions of the legislature. 

This standard has recently been stated: 

[l]n considering the constitutionality of legislative enactments, we accord 
them every presumption of validity and find them unconstitutional only 
upon a showing that they clearly infringe on constitutional rights and 
only if every reasonable basis for support is negated. Woodbury Cty. Soil 
Conservation Diat. v. Ortner, 279 N.W.2d 276, 277, (Iowa 1979), Bryan 
v. City of Des Moines, 261 N.W.2d 685,687-88 (Iowa 1978), Chicago Title 
Insurance Co. v. Huff, 256 N.W.2d 17, 25 (Iowa 1977); Grubb supra 255 
N.W.2d at 92-93, State v. Wehde, 258 N.W.2d 347, 350 (Iowa 1977) and 
City of Waterloo v. Selden, 251 N .W .2d 506, 508 (Iowa 1977). 

From this starting point it must be noted that S.F. 2378 carries a very 
strong presumption of constitutionality which can only be surmounted by 
the clearest showing of violation of a constitutional stricture. Such a 
showing can not be made in this case. 

II. Public Purpose - Art. Ill §81 

The initial question con~rning the Rail Finance Authority Act is 
whether it authorizes the use of public funds for a private purpose. 
Stated another way the question becomes whether public financial 
assistance of the state's rail network is a public purpose. 
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The constitutional restriction in this regard is found in Art. III §31 of 
the Iowa Constitution, which in pertinent part provides that: 

[N]o public money or property shall be appropriated for local, or private 
purposes unless such appropriation, compensation, or claim, shall be 
allowed by two-thirds of the members elected to each branch of the 
General Assembly. 

The focus of the arialysis is whether the provisions of the Act pro
viding assistance to the state's economically troubled rail system and 
making an appropriation for that use are for a public or private purpose. 

A starting point for guidance on this question is the legislative 
language contained in the Act. Section 3 of the Act sets forth numerous 
specific legislative findings concerning the need for and the purpose of 
the Act. These findings provide that: 

1. The establishment of the authority is in all respects for the benefit 
of the people of the state of Iowa, for the improvement of their health 
and welfare, and for the promotion of the economy, which are public 
purposes. 

2. The authority will be performing an essential governmental function 
in the exercise of the powers and duties conferred upon it by this chapter. 

3. There will exist a serious shortage of viable rail lines and railway 
facilities serving the rural and agricultural communities of the state. 

4. There exists a serious problem in this state regarding th~ ability of 
agricultural producers to transport economically farm J>TOducts to tradi
tional markets because of the abandonment and possible abandonment 
of railway facilities within the state. 

5. These conditions are making it more· and more difficult for farmers 
and farm related businesses to survive in the present state of the economy 
thus threatening the very heart blood of Iowa. 

6. One major cause of this condition has been recurrent shortages of 
funds in private channels and the high interest cost of borrowing. 

7. These shortages have contributed to reductions in construction of 
new railway facilities, and have made the sale, purchase and repair of 
existing railway facilities a virtual impossibility in many parts of the 
state. 

8. Iowa faces the possible consequences of two railroad bankruptcies 
and further reductions in service by other railroads due to deteriorating 
rail facilities. The loss of rail service on three thousand ninety miles 
may be the immediate consequences of the bankruptcies, with a resultant 
increase in transportation costs. This will be accompanied by a reduction 
in Iowa farm income. Any prolonged loss of service on the essential 
portions of these rail facilities means the loss of jobs in Iowa'"'aiWI a loss 
to the state economy. 

9. A stable supply of adequate funds for financing of railway facilities 
is required to encourage construction of railway facilities, the rehabilita
tion of existing facilities and to prevent the abandonment of others in an 
orderly and sustained manner and to reduce the problems described in 
this section. 

10. It is necessary to create a railway finance authority to encourage 
the investment of private capital and stimulate the construction, rehabili
tation and repair of railway facilities and to prevent the abandonment of 
others through the use of public financing. 

and most importantly: 
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11. All of the purposes stated in this section are public purposes and 
uses for which public moneys may be borrowed, expended, advanced, 
loaned or granted. 

These findings indicate that when the legislature enacted S.F. 2378, 
there was no doubt in the minds of the elected officials who voted in 
favor of the Act but that it was for a public purpose. Our office or the 
courts are not required to threat a legislative declaration of purpose as 
final, binding or conclusive, Simpson v. Low Rent Housing Agency of 
Mount Ayr, 224 N.W.2d 624, 627 (Iowa 1974). However, the Court has 
said that it will not find an absence of public purpose except where the 
absence is so clear "as to be perceptable by every mind at first blush". 
Dickson v. Porter, 240 Iowa 393, 417,35 N.W.2d 66, 80 (1948). Given the 
findings of the legislature and the known importance of the rail system 
to the state's economic well being, it is extremely doubtful that the Iowa 
Supreme Court would find the purpose of the Act to be anything but 
public. This is especially true in light of the provision in §18 of the Act 
which states that: 

The Act, being necessary for the welfare of this state and its inhabitants 
shall be liberally construed to effect its purpose. 

Given this backdrop of authority, it is the opinion of the Attorney 
General that financial assistance to the state's rail industry, as provided 
in the context of S.F. 2378 is a public purpose. 

Even if a colorable argument could be made that such use of public 
funds is not for a public purpose, the need to address that question may 
well be mooted by the last clause of Art. III §31. This states that public 
funds can not be spent for private purposes. 

[U]nless such appropriation, compensation or claim, shall be allowed by 
two-thirds of the members elected to each branch of the General Assem
bly. 

In this situation the records of the vote on S.F. 2378 indicates that the 
Act did receive more than a two-thirds vote of the members of each 
branch of the General Assembly on each occasion that it was considered. 
On Apri125, 1980, the Senate passed S.F. 2378 on a vote of 45 yes to 4 no. 
On April 26, 1980, the House of Representatives passed S.F. 2378, as 
amended, on a vote of 92 yes and 5 no. The Senate on April 26, 1980, 
concurred in the House amendments and passed the Act, on a vote of 
38 yes and 3 no. Therefore, even if S.F. 2378 in some way represents 
the use of public funds for a private purpose, a position we do not 
support, the two-thirds majority vote of the General Assembly still 
would mean that the Act is beyond assault under the language of Art. 
III §81. 

III. Public Debt - Article VII §5 

The second major issue concerning S.F. 2378 is whether the bonds to 
be issued under the Act violate the restrictions of Art. III §5 of the Iowa 
Constitution, which prevents the contracting of indebtedness by or on 
behalf of the state without the required referenda. The Iowa Supreme 
Court has held that "debt" in the context of Art. III §5 "arises only 
where the state itself is under a legally enforceable obligation". John R. 
Grubb, Inc. v. Iowa Housing Finance, supra, 255 N.W.2d at 97. 

Section 14 of the Act provides that: 
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The authority is performing a public function on behalf of the state and 
is a public instrumentality of the state". 

However, Section 7 provides that the authority is a separate corporate 
entity distinct from the state, with the power to sue and be sued in its 
own name, to contract, to promulgate rules and regulations, to issue 
bonds and notes and to exercise the other general powers set forth in the 
section. 

Any party attempting to establish that the authority is a state agency 
must contend with the specific language of the statute. Section 12 of the 
Act provides that: 

PAYMENT OF BONDS-NONLIABILITY OF STATE. Bonds issued 
under the provisions of this Act, and judgments based on contract or tort 
arising from the activities of the authority or persons acting on its 
behalf, shall not constitute a debt or liability of the state or of any 
political subdivision within the meaning of any constitutional or statutory 
debt limitation and no appropriation shall be made, directly or indirectly, 
by the state or any political subdivision for the payment of the bonds or 
judgments, or for the indemnification of a person subject to a judgment 
arising from that person's actions on the authority's behalf, but are 
special obligations of the authority payable solely and only from the 
sources provided in this Act. 

Section 9 of the Act provides in part that: 

BONDS. All bonds issued by the authority shall be payable solely out of 
the revenues and receipts derived from the lease or sale by the authority 
of its railway facilities or as may be designated in the proceedings of 
the governing board under which the bonds shall be authorized to be 
issued by the governing board, or derived from any loan agreement be
tween the authority and the borrower with respect to railway facilities 
or any other funds of the authority which the board may designate 
except that no tax funds which the authority may receive from the state 
or any political subdivision shall be used for payment of the bonds. 

.. "' 
The Iowa Supreme Court faced this same question and nearly identical 

statutory language in the Grubb case and reached a similar result. There, 
the Court in ruling that the bonds were not public debt said: 

The above legislative declarations are determinative of the issue plain
tiffs raise here. Grubb, supra, 256 N.W .2d at 97-98. 

The Attorney General is of the opinion that the statutory language is 
determinative of the question in this situation as well. Therefore, it is 
our opinion that the bonds issued by the authority under S.F. 2878 do 
not represent indebtedness of the state as contemplated in Art. VII §5 of 
the Iowa Constitution. 

IV. Pledge of States Credit - Article III, Section 1 

A related issue is the possible claim that the Act unconstitutionally 
pledges the state's credit in violation of Art. VII, §1 of the Iowa Consti
tution. This section provides that: 

The credit of the State shall not, in any manner, be given or loaned to, 
or in aid of, any individual, association, or corporation and the State 
shall never assume, or become responsible for, the debts or liabilities of 
any individual or association, or corporation, unless incurred in time of 
war for the benefit of the State. 
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This provtston has been interpreted to withhold from the state all 
power or function of suretyship. Grout v. Kendall, 196 Iowa 467, 473, 
192 N.W. 629, 631 (1923). See Grubbs, supra 266 N.W.2d at 98 and 
cases cited therein. However, the Court in Grubbs found nothing in the 
Housing Finance Authority Act that would place the state in the position 
of a suretyship. The same is true with the present statute. Nothing in 
the Railway Finance Authority Act makes the state a surety of the 
authority's obligations. In fact the very language of the Act, in Section 
12, supra, negates that view when it states that "bonds issued under 
the provisions of the Act ... shall not constitute a debt or liability of the 
state ... "within the meaning of any constitutional or statutory debt 
limitation". While it could be argued that the Act pledges the State's 
credit by creating a moral obligation, the case law in this jurisdiction, 
e.g. Grubbs, and the majority of other jurisdictions have ruled that such 
moral obligation does not translate into a pledge of credit. See citations in 
Grubbs supra, 266 N.W.2d at 98. It is the opinion of the Attorney 
General that there is no merit in the position that the Railway Finance 
Act pledges the credit of the State. 

V. Article 1, Section 6 

Another possible constitutional challenge to Senate File 2378 could be 
that it somehow violates Article 1, Section 6, of the Iowa Constitution 
which prohibi1;s the general assembly from granting "to any citizen, or 
class of citizen, privileges and or immunities, which, upon the same 
terms shall not equally belong to all citizens". 

The argument would be that the Railway Finance Act denies equal 
protection by granting to certain groups of citizens privileges not avail
able to others, i.e. the ability to live adjacent to a modernized railroad 
and the economic advantages associated therewith. 

The law in Iowa does not require that all laws apply alike to all citizens 
of the state. Grubbs, supra 255 N.W.2d at 95. It is sufficient if an enact
ment applies to all members of a class, providing the classification is not 
purely arbitrary but rests in a reasonable basis. Green 11. Citr of Mt. 
Pleasant, 256 Iowa 1184, 131 N.W.2d 6, 15-16 (1964). 

In the context of the Railway Finance Act, it is not clear that any 
citizens of the state will be benefited at the expense of, or more than 
others. All citizens of the state will benefit economically by an improved 
transportation system. While the improvement of any one segment of 
rail line can be expected to have a certain localized effect, the economic 
benefit that it may create through higher returns for grain and less 
energy consumption is eventually passed on to the whole economy by such 
things as increased tax revenues. The local benefit that may be derived 
is no different than that which results when state funds are spent to 
build or rebuild a section of the state highway system. For this reason 
we doubt that a sound showing can be made that the effect of the Act 
will be to treat different classes unequally. 

Even if such classification can be established it is our opinion that it 
rests on a reasonable basis and therefore does not violate Article 1, 
Section 6 of the Iowa Constitution. When the Railway Finance Act was 
passed there were several known railway systems that were in dire 
economic straits. The legislature in passing the legislation knew that the 
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financial aid it may generate would most likely be used to try to rebuild 
sections of those rail lines. Thus, if a classification is possible it would 
be between those railroads in financial trouble and those that were not. 

The Iowa Supreme Court has said that: 

One who challenges a statute on this constitutional ground must negate 
every conceivable basis which may support the classification, and the 
classification must be sustained unless it is patently arbitrary and bears 
no relationship to a legitimate governmental interest. Avery v. P.eterson, 
243 N.W.2d 630, 633 (Iowa 1976). 

The purpose of the act, as stated in Section 2, provides that: 

DECLARATION OF NECESSITY AND PURPOSE. The purpose of 
this Act is to benefit the citizens of Iowa by improving their general 
health, welfare and prosperity and insuring the economic and commercial 
development of the state. Access to adequate railway transportation 
facilities is essential to the economic welfare of the state. This Act is 
intended to preserve for the citizens of Iowa those railway facilities 
now in existence in the s~~c which have a viable future but which for a 
variety of economic and legal reasons may well go out of service if the 
state does not provide the financing mechanism contained in this Act . 

• • • 
Given this purpose, as stated in the Act, we believe that there is a 
reasonable basis for the act, and thus any classification made within it. 
Therefore it is our opinion that S.F. 2378 in no way violates Article 1, 
Section 6, the privileges and immunities clause of the Iowa Constitution. 

VI. Due Process -Article I, Section 9 

Another possible challenge to the Act is that it violates Article I, §9 
of the Iowa Constitution which provides in pertinent part that "no 
person shall be deprived of life, liberty, or property, without due process 
of law". The argument would be that the possible use of state funds to 
finance this program would injure Iowa taxpayers because there is no 
t•ational relationship between the purposes of the Act and the public 
health, safety, or welfare. 

The Iowa Supreme Court in G1·een v. Shama, 217 N.W.2d 547, 555 
(Iowa 1974) ruied that the due process clause doesn't limit the state's 
police power unless the legislation in question is "an arbitrary, unreason
able, or improper use of such power". This finding can only be made if 
"no rational basis exists for believing ... [the legislation] furthers the 
public health, safety, morality and general welfare" Richards v. Cit11 of 
Muscatine, 237 N.W.2d 48, 57 (Iowa 1975). 

Previously in this opinion we have opined that the Act has a strong 
public purpose and can not be seen as arbitrary or unreasonable. This 
finding disposes of any possible due process challenge that could be made. 

VII. Delegation- Article Ill, Section 1 

A challenge often made to any innovative and complex legislative enact
ment is that it represents an improper delegation of the legislative 
power in violation of Art. Ill, §1 of the Iowa Constitution. This chal
lenge was put forward in the Grubbs case and could well be made in 
litigation involving the Iowa Railway Finance Authority Act. 

The Iowa Supreme Court has noted that "the intricacies of the modern 
problems the legislature seeks to solve have dictated the use of general 
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rather than detailed standards in enactments resolving those pt-oble:r.s". 
Grubbs supra 255 N.W.2d at 99. The Court in Goreham t•. Des Moines 
Met. Area Solid Waste' Agency, 179 N.W.2d 449, 455 (Iowa 1970) noted 
that: 

[W) hen the legislature has adequately stated the object and purpose of 
the legislation and laid down reasonably clear guidelines in its applica
tion, it may then delegate to a properly created entity the authority to 
exercise such legislative power as is necessary to carry into effect that 
general legislative purpose. 

In this case the legislative goals are clear and the policy of the act 
well articulated. The powers of the Railway Finance Authority are 
clearly defined and limited. In addition the means available to the 
Authority to effectuate its purposes are clearly ~pecified. It is our 
opinion that the Railway Finance Authority Act, just like the act con
sidered in Grubbs, does not represent an improper delegation of legisla
tive power. 

In conclusion, it is the opinion of the Attorney General that the Iowa 
Railway Finance Authority Act, is a valid legislative enactment and con
tains no constitutional informatives. While an inventive litigant may be 
able to devise a challenge different than those issues discussed above, 
we believe that this opinion identifies and addresses the most important 
questions presented by the Act. The Railway Finance Authority Act 
represents a very important legislative effort to try to address the rail 
crisis faced by this state. Our analysis shows that there is nothing in the 
Iowa Constitution to prevent this effort from continuing. 

December 5, 1980 

COUNTIES AND COUNTY OFFICERS; MUNICIPALITIES; LOCAL 
BOARDS OF HEALTH: Fees for services. lOW A CON ST. Art. III, 
§38A; ch. 137, §§137.6(2), 137.7(3) (4), The Code 1979. Local boards of 
health have the authority to assess fees for various health services 
beyond those specifically enumerated in ch. 137, The Code 1979. (Ben
nett to Hoth, Des Moines County Attorney, 12-5-80) #80-12-1 

StevenS. Hoth, Des Moines County Attorney: We have received your 
letter requesting the opinion of this office as to whether pursuant to 
§137.6(2), The Code 1979, a local board of health may adopt rules which 
provide for the charging of fees for various public health services such 
as "disposal site inspections, vehicle permits, housing permits, air pollu
tion equipment permits, pool permits, animal control, public health 
nursing home visits, subdivision permits, milk inspection permits, and 
other related things." 

Section 137.7 ( 4), The Code 1979, permits local boards of health to 
"issue licenses and permits and charge reasonable fees therefor in rela
tion to the collection or disposal of solid waste and the construction or 
operation of private water supplies or sewage disposal facilities." Section 
137.7 (3), The Code 1979, provides that "reasonable fees for personal 
health services" may be charged. Personal health services might include 
the various services provided by pubilc health nurses such as visits to 
residents of health care facilities, health screening, and home visits. 
Section 137.6(2), The Code 1979, lists as a power of a local board: 

[m)ake and enforce such reasonable rules and regulations not inconsis
tent with law or with the rules of the state board as may be necessary 
for the protection and improvement of the public health. 
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The question whether local boards could, absent express statutory 
authority, adopt rules setting fees for such services under the "reasonable 
rules" provision of §137.6 (2), The Code 1979, may be answered by a 
determination of the intent of the Legislature relative to such fees. The 
answer to that question would be based on the determination as to 
whether the county board of health is authorized to establish fees for 
such services under the authority granted county governments by the 
County Home. Rule Amendment, Article III, [Sec. 39A] of the Iowa 
Constitution. 

Article III, [Sec. 39A] of the Iowa Constitution provides: 

Counties or joint county-municipal corporation governments are granted 
home rule power and authority, not inconsistent with the laws of the 
general assembly, to determine their local affairs and government, ex
cept that they shall not have power to levy and tax unless expressly 
authorized by the general assembly. The general assembly may provide 
for the creation and dissolution of joint county-municipal corporation 
governments. The general assembly may provide for the establishment 
of charters in county or joint county-municipal corporation governments. 

If the power or authority of a county conflicts with the power and 
authority of a municipal corporation, the power and authority exercised 
by a municipal corporation shall prevail within its jurisdiction. 

The proposition or rule of law that a county or joint county-municipal 
corporation government possesses and can exercise only those powers 
granted in expressed words is not a part of the law of this state. 

The County Home Rule Amendment contains four basic limitations. In 
am opinion issued by this office the limitations are described as follows: 

First, counties have no power to levy any tax unless expressly authorized 
by the General Assembly. Second, in the event the power or authority 
of a county conflicts with that of a municipal corporation, a municipal 
corporation's power and authority prevails within its jurisdiction. Third, 
the home rule power exercised by a county cannot be "inconsistent with 
the laws of the General Assembly." Fourth, home rule power can only 
be exercised for local or county affairs and not state affairs. Op. Att'y 
Gen. #79-4-7 p. 8. 

This office, in the same opinion, stated that those limitations should be 
narrowly construed, while a county's power under the Home Rule Amend
ment should be broadly construed and subject to liberal interpretation 
absent expressed statutory conflict. Op. Att'y Ge~. #79-4-7 p. 24. 

The first two limitations would not be applicable in this circumstance, 
as there is not an attempt to levy any tax. Similarly, the fourth limitation 
which prohibits home rule power from being exercised for state affairs 
would not be applicable to this situation. The Home Rule Amendment 
provides that the exercise of governmental power in the determination 
of local affairs cannot be "inconsistent with the laws of the General 
Assembly." This limitation has been termed one of "preemption." The 
term preemption has been explained by this office to be "where it is 
determined that an expressed statutory authority limitation on county 
power or evidence clearly implying an intent to vest exclusive jurisdiction 
with the state exists." Op. Att'y Gen. #80-4-5 p. 1. 

The Legislature has enumerated specific items for which fees for 
licenses or permits may be charged, i.e., the provision of personal health 
services ; the collection or disposal of soli<l waste ; the construction or 
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operation of private water supplies; and the construction or operation of 
sewage disposal facilities. While we can find no other provision in ch. 
137, The Code 1979, which provides that fees may be charged by the 
board of health for additional services or permits there is no indication 
that the Legislature intended to prohibit the counties from charging fees 
for other health-related services. In Op. Att'y Gen. #80-3-13 at 4 we 
stated "The relevant inquiry in determining whether the exercise of 
power by a county is authorized is not whether there is a specific grant 
of authority from the State, but rather whether the state has itself 
decided to govern the particular subject matter." In this instance there 
is a specific grant of authority from the state for the counties to charge 
fees for health services and licenses for particular items. Thus, it was 
clearly anticipated that counties would, through the reasonable rules 
provision of §137.6 (2), The Code 1979, establish fees for the various 
enumerated services and licenses. There is no indication of any legislative 
intent to limit the charging of fees to those services specifically enumer
ated nor is there any indication of an intent to vest the state with exclu
sive jurisdiction in the decision for which health services fees may be 
charged. The language of ch. 137, The Code 1979, relating to the counties' 
ability to charge fees for health services and licenses is permissive rather 
than restrictive. 

Whether county boards of health possess home rule powers was 
addressed earlier this year by the Iowa Supreme Court. 

In Kasparek v. Johnson County Bd. of Health, N.W.2d 511 (Iowa 
1980), the Iowa Supreme Court concluded that the home rule amendment 
applies to the county board of health. In this action the Johnson County 
Board of Health independently appealed from a decision by the district 
court which held that a regulation adopted by it and approved by the 
Johnson County board of supervisors was unconstitutional. The plaintiffs 
argued that the board of health had no authority to appeal independently 
of the board of supervisors. In determining that the board of health did 
have the authority to bring the appeal the court stated: 

The authorities plaintiffs rely on are rooted in the prior doctrine that 
counties, municipalities and their local agencies have only such powers 
as are expressly granted by the legislature. This principle is no longer 
valid following adoption of the home rule amendments. Kasparek at 514. 

The purpose of ch. 137, The Code 1979, is to provide for the localization 
of public health activities. As §137.5 states, "the county board shall have 
jurisdiction over public health matters within the county ... " Clearly, 
the Legislature determined that the localization of public health services 
would be of greater benefit to the residents of the state in that the local 
board of health would have a greater awareness of the health services 
needs of their individual locales. If local boards of health are expected 
to carry out these needed programs a system of reimbursement must be 
developed. A reasonable method would be for the board to assess fees for 
services it provides. This would place the local board in a better financial 
position to maintain and promote the health of the residents under its 
jurisdiction. A further benefit would be that the costs ot providing the 
additional services would be assumed by the individuals using them which 
is more equitable than everyone having to bear the cost of, for example, 
a pool permit. 
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In conclusion, it is the opinion of this office that the County Home Rule 
Amendment, Article Ill, [Sec. 39A] of the Iowa Constitution permits the 
local board of health under the reasonable rules provision of ch. 137, 
The Code 1979, to adopt rules which provide for the charging of fees for 
pubilc health services not enumerated in that chapter. 

December 5, 1980 

EXECUTI\'E COUNCIL: Authorization of travel payments in advance. 
Iowa Const., art. VII, §1; §§8.2 and 8.13, The Code 1979. The State 
may make payment of travel expenses of state employees in advance. 
The Executive Council must approve advance payments for out-of-state 
travel by state employees. The Executive Council does not need to 
approve out-of-state travel by state employees if no expenditure of 
state funds is made. (Norby to Wellman, Secretary, Executive Council, 
12-5-80) #80-12-2 

W. C. U'ellmall, Secretal'y, Executive Council of Iowa: You have re
quested an opinion of the Attorney General regarding the payment of 
dues by the Iowa Library Commission for membership in the Western 
Council of State Librarians. Annual dues for the Western Council are 
currently $3,000 per year. Membership in the Western Council primarily 
provides Library Department personnel with the opportunity to attend 
conferences which provide educational programs. In addition, the Western 
Council pays for travel and lodging expenses of Library Department 
personnel attending these conferences. Your questions arise in connection 
with the practice of the Western Council paying travel expenses of 
Library Commission members from funds collected as dues from mem
bers. According to available information, these payments for travel and 
lodging are made directly to individual Library Department employees 
by the Western Council. The Library Department is not involved in the 
transmission of these payments. Your concerns with this procedure are 
as follows. First, whether a state agency may enter into such an arrange
ment, in effect obtaining credit toward future travel expenditures (al
though it does not appear that the Western Council could be considered 
a debtor of the State of Iowa.) Secondly, if such an arrangement may 
be made, what role should the Executive Council fulfill in the process of 
approving the payment of dues and subsequent travel reimbursement'! 

Initially, it does not appear that the State is prohibited from obtaining 
credit to be applied against future services provided to the State. Iowa 
Const., art. VII, §1, provides as follows: 

The credit of the State shall not, in any manner, be given or loaned to, 
or in aid of, any individual, association, or corporation; and the State 
shall never assume, or become responsible for, the debts or liabilities of 
any individual, association, or corporation, unless incurred in time of war 
for the benefit of the State. 

A recent Attorney General's opinion concluded that advance payment of 
travel expenses did not violate Art. VII, §1. Op. Atty. Gen. #79-7-18. 
This opinion reasons that such payments do not place the State in the 
position of a surety, as such payments are not made to discharge the 
debts of a third party, but are in fact made to discharge primary obliga
tions of the State itself. Although in the context of the situation con
sidered herein, the Western Council is an intermediary in the process of 
payment from the State to the individual employee, we do not believe 
that this obscures the fact that this payment discharges an obligation of 
the State itself and not an obligation of a third party. Accordingly, we 
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do not believe that payment of dues to the Western Council violates Art. 
VII, §1. 

The second aspect of your question requires consideration of the appro
priate procedure of the Executive Council in approving the payment of 
dues to the Western Council. As these dues will necessarily involve 
travel outside of the State by Library Department employees, §8.13(2) 
would appear to provide a requirement of Executive Council approval at 
some point in time. Section 8.13 ( 2) provides as follows: 

The state comptrollel' shall be limited in authorizing the payment of 
claims, as follows: 

No claims for expenses in attending conventions, meetings, conferences 
or gatherings of members of any association or society organized and 
existing as quasi-public association or society outside the state of Iowa 
shall be allowed at public expense, unless authorized by the executive 
council; and claims for such expenses outside of the state shall not be 
allowed unless the voucher is accompanied by so much of the minutes 
oi the executive council, certified to by its secretary, showing that such 
expense was authorized by said council. This section shall not apply to 
claims in favor of the governor, attorney general, Iowa state commerce 
commissioners, or to trips referred to in section 217.20. 

This section does not appear to require Executive Council approval of 
out-of-state travel per se. Two aspects of a particular example of out
of-state travel must be present before Executive Council approval is 
required. First, the travel must involve a convention, meeting, conference 
or gathering of an association or society organized or existing as a 
quasi-public association or society. See 1940 Op. Atty. Gen. 188. Secondly, 
the expenditure must constitute a "claim" for purposes of §8.13. Al
though the term claim is not defined in ch. 8, it would appear that claims 
are expenditures from those funds defined in §8.2. See 1970 Op. Atty. 
Gen. 489; §§8.2(2), 8.2(3), 8.2(4), The Code 1979. Accordingly, Execu
tive Council approval appears necessary only when a claim is being 
made for expense of travel to the types of acti"vities listed in §8.13 (2). 

Initially, it appears that the meetings conducted by the Western Coun
cil are within the scope of activities listed in §8.13(2). Additionally, the 
initial payment of dues constitutes a claim as state funds are involved. 
§8.2 (2). As it is clearly contemplated at the time of payment of dues 
that this payment will be used for travel, Executive Council approval of 
this expenditure appears necessary. Regarding the actual instances of 
travel, however, it does not appear that Executive Council approval is 
necessary. No claim is involved, as no state funds, or other funds under 
the control of the State of Iowa, are being expended. See §§8.2 ( 2), 8.2 
(3), 8.2(4). As stated previously, the approval of the Executive Council 
is not required simply because out-of-state travel is involved, but only 
when the State is expending funds in connection with this travel. 
Accordingly, the Executive Council does not need to approve travel by 
Library Department employees when that travel is reimbursed directly 
to the employee by the Western Council. 

In conclusion, the Library Commission may pay dues to the Western 
Council of State Librarians. The fact tha.t part of these dues will be 
used to reimburse Library Department employees for future travel ex
pense does not make their payment inappropriate. The Executive Council 
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must approve initial payment of these dues, but no Executive Council 
approval is required in connection with individual instances of travel 
when the expense of this travel is reimbursed directly to Library Depart
ment employees by the Western Council. 

December 5, 1980 

MOTOR VEHICLES: Schools; §321.372( 1), The Code 1979. Section 
321.372 (1) requires the driver of a school bus to use the flashing 
warning lights and to extend the stop arm when loading or unloading 
students at a school. (Mull to Miller, State Senator, 12-5-80) #80-12-3(LJ 

LAW ENFORCEMENT 

Policemen and Firemen, Sheriff, Authority of Resel've Peace Officers. 
§§80B.2, 80B.3(3), and 321B.2, The Code 1979, and 1980 Session, 68th 
G.A., Ch. 1191, §§1, 3, 4, 6, 8, 9 and 10; Reserve peace officers have 
the authority to serve papers and, if properly certified, to invoke im
plied consent coextensive with regular peace officers employed by the 
same enforcement agency. The Iowa Law Enforcement Academy Council 
need not admit reserve peace officers to academy programs. (Hayward 
to Swanson, Asst. ~onegomery County Atty., 12-5-80) #80-12-4(L) 

MUNICIPALITIES 
Benefits for Surviving Spouses. §411.6(8) (c), The Code 1979. Surviv

ing spouses shall receive a benefit under §411.6(8) (c) so long as they 
remain unmarried. Once they remarry, the benefit ceases and cannot 
be restarted, even if the subsequent marriage ends. (Blumberg to Anstey, 
Appanoose County Attorney, 12-5-80) #80-12-5(L) 

MUNICIPALITIES 

Transit Systems. §§864.4 and 384.12 ( 10), The Code 1979. A city may 
may extend its transit system service outside the city limits upon a 
contract. The use of taxes levied pursuant to §884.12(10) for the opera
tion and maintenance of a transit system that has been so extended is not 
prohibited. (Blumberg to Kirkenslager, State Senator, 12-5-80) #80-12-
6(L) 

Dect>mbt'r 9, 19MU 

GOVERNOR: APPROPRIATIONS; STATUTES. Section 8.31, The Code 
1979, 1979 Session, 68th G.A., ch. 11, §4. The reduction in expenditure 
of legislative appropriations ordered by the Governor pursuant to 
§8.31, The Code 1979, applies to line item appropriations, such as the 
appropriation for public transit purposes to implement a state assist
ance plan. A state agency, acting in accordance with the Governor's 
order, may modify· or alter existing contractual obligations with an
other public agency concerning the allocation of such appropriations. 
(Stork to Rush, State Senator, 12-9-80) #80-12-7 

Hono1·ablc Bob Rush, State Senato1·: You have requested an opinion of 
the Attorney General with respect to the following questions: 

1. Does the uniform 3.6<;( reduction in state expenditures recently 
ordered by Governor Ray pursuant to §8.31, The Code 1979, affect a 
special state appropriation such as the state transit operating assistance 
fund? 

2. May the State of Iowa decrease the amount of its contractual obli
gations as a result of the Governor's announcement? 
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Your correspondence indicates that the East Central Iowa Council of 
Governments (East Central) and the Iowa Department of Transporta
tion (D.O.T.) have executed a contract that provides for the allocation 
of state funds to East Central to assist with the financing of a rural 
transportation system. The source of these funds is an appropriation 
to the D.O.T. passed by the General Assembly in 1979: 

3. For public transit purposes to implement a 

1979-1980 1980-1981 
Fiscal Year Fiscal Year 

state assistance plan $2,000,000 $2,000,000 

a. Notwithstanding chapter eight (8) of the Code, it is the intent of 
the general assembly that funds appropriated for public transit purposes 
to implement a state assistance plan shall be allocated in whole or in 
part to a public transit system prior to the time actual expenditures are 
incurred if the allocation is first approved by the state department of 
transportation. A public transit system shall make application for 
advance allocations to the state department of transportation specifically 
stating the reasons why an advance allocation is required and this allo
cation shall be included in the total to be audited. 

1979 Session, 68th G.A., ch. 11, §4(3). Pursuant to the above statement 
of legislative intent, we understand that practically the entire appropria
tion of $2,000,000 has been obligated by way of contract or agreement 
to various public transit systems, but that a substantial amount of the 
appropriation has not in fact been advanced to such systems by the 
D.O.T. Thus, although such funds are obligated and allocated, they 
remain, for the most part, in the state treasury. 

The allocation of appropriated funds to East Central is based upon an 
agreement with the D.O.T. entitled "Joint Participation Agreement for 
the State Transit Assistance Program", which contains several provi
sions with respect to the allocation of $90,000 to East Central from 
D.O.T. According to §1.3 of the Agreement, its purpose is "to provide 
financial assistance to the PUBLIC AGENCY [East Central] as appro
priated and authorized by H. F. 738, Second Session of the Sixty-eighth 
General Assembly for operating assistance as described in the application 
herein made as a part of this AGREEMENT ... ". In furtherance of 
this purpose, the Agreement sets forth "mutual covenants, promises and 
representations" concerning the terms and conditions upon which $90,000 
will be allocated to and a transit system administered by East Central. 
Section 3.1, for example, provides that D.O.T. must promptly reimburse 
East Central for all justified and complete billings, but may deny part 
or all of any reimbursement request that D.O.T. feels is not warranted 
or justified or that may exceed the rightful amount of reimbursement to 
East Central. Other provisions in the Agreement specify definitions of 
terms, the performance period, roles and responsibilities of the parties. 
performance standards, payment procedures, reporting requirements, and 
audit and inspection procedures. Certain "standard provisions" and 
"appendices" are also made part of the Agreement but are not attached. 
These include "contract nonperformance" and "hold harmless" provisions. 
We recognize that the validity and enforceability of such a contract, 
which simply defines the terms, conditions and procedures for a legisla
tive financial grant, may be subject to question. For the purposes of this 
opinion, however, we will consider the agreement between East Central 
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and D.O.T. to be a valid contract, the performance of which is considered 
a legal duty by the parties involved.' 

By Executive Order # 38, the Governor directed the implementation of 
§8.31, The Code 1979, requiring a uniform and prorated reduction in 
allotments of legislative appropriations to prevent an overdraft or deficit 
in the state budget at the end of this fiscal year. The amount of the 
reduction ordered by the Governor was 3.6'7c in each respective appro
priation for the remaining three-quarters of the fiscal year. East Central 
has expressed concern that, in order to comply with the Order, D.O.T. 
may reduce the amount of its $90,000 funding commitment to East 
Central. 

We observe that the state assistance plan for public transit, upon 
which the East Central-D.O.T. contract is based, is funded by a line item 
appropriation made to a department of state government. Two earlier 
opinions of this office have discussed how such an appropriation would 
be affected by §8.31. Op. Atty. Gen. #80-8-8 and Op. Atty. Gen. #80-9-3. 
The former opinion concluded that §8.31 does not permit the Governor 
to make selective reductions in allotments of appropriations but, instead, 
requires uniform and proportionate reductions among all departments, 
agencies, and establishments on the basis of their respective appropria
tions. The latter opinion determined that such reductions are to be made 
on a line item rather than a department-by-department basis. We note 
further that §§8.30 and 8.31 specifically and consistently refer to the 
payment of "all appropriations in full". The sections do not enumerate 
exceptions for particular types of appropriations. • Pursuant to our prior 
opinions and the express language of §§8.30 and 8.31, we conclude, in 
response to your first question, that the appropriation for the public 
transit assistance plan is subject to the 3.6'7c reduction ordered by 
Governor Ray. 

The administrator of the public transportation division of the Depart
ment of Transport& tion has statutory authority under §307 .25 ( 3) to 
accept and expend state funds, which implies the authority to enter into 
contracts for this purpose. Additionally, §307 .25 ( 6) states that the 
administrator shall perform such other duties and responsibilities as 
assigned by the director and commission of the Department of Trans
portation. One such duty involves the execution of contracts and agree
ments. §307.10 (9). Also, pursuant to §§28E.12 and 28E.13, public agen
cies may contract with one another to perform any governmental service, 
activity, or undertaking which the agencies are authorized by law to 
perform. 
The definitional section of Chapter 8 does establish limited exceptions: 

The terms 'department and establishment' and 'department' or 'estab
lishment', mean any executive department, commission, board, institu
tion, bureau, office, or other agency of the state government, including 
the state department of transportation, except for funds which are 
required to match federal aid allotted to the state by the federal govern
ment for highway special purposes, and except the courts, by whatever 
name called, other than the legislature, that uses, expends or receives 
any state funds. 

§8.2 ( 1). Such exceptions, which do not include an appropriation for 
public transit assistance, are recognized by the Governor in his Execu
tive Order: 

4. I further direct the State Comptroller to prepare such modified 
allotments for the second quarter of fiscal year 1981, which commences 
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You also raise the question of whether the State of Iowa may decrease 
the amount of its contractual obligations as a result of the Governor's 
order. More precisely, in light of the factual situation presented, the 
question is whether a state agency, acting in accordance with Executive 
Order # 38, may modify or alter its contractual obligations for the all~ 
cation of appropriated funds to another public agency. We conclude, for 
the following reasons, that such obligations may be modified or altered. 

Contracting parties are generally presumed to contract in reference to 
·~xisting law. li Am.Jur.2d, Contmcts, §257 (1964). The Iowa Supreme 
Court has held that "existing statutes and the settled law of the land are 
a part of every contract and must be read into it as though it were 
specifically referred to therein." Cornick v. Southwest Iowa Broadcasting 
Co., 252 Iowa 653, 656, 107 K.W.2d 920, 921 (1961). Stated differently, 
parties may not contract in defiance of a statute which regulates the 
subject matter of their agreement. Jd. By virtue of such a rule, laws 
existing at the time of a contract's execution affect its validity, obliga
tions, performance, and enforcement. 17 Am.Jur.2d, Contracts, §257 
( 1964). The contractual obligations for the allocation of $90,000 from 
D.O.T. to East Central is premised on a legislative appropriation. The 
General Assembly has clearly expressed its intent with respect to the 
payment of such an appropriation: 

... All appropriations now or hereafter made are hereby declared to be 
maximum and proportionate appropriations, the purpose being to make 
the appropriations payable in full in the amounts named in the event 
that the estimated budget resources during each fiscal year of the 
biennium for which such appropriations are made, are sufficient to 
pay all of the appropriation in full ... 

§8.30, The Code 1979. The provisions of §§8.30 and 8.31 govern allotments 
of "all appropriations" and, accordingly, regulate the operation of any 
contract or agreement which involves the allocation and expenditure of 
such appropriations. In this regard, §8.31 plainly establishes a procedure 
for allocation of an appropriation to a state department such as the 
Department of Transportation. Before such an appropriation can become 
available to a department for expenditure, the department must submit 
to the governor, not less than 20 days before the beginning of each 
quarter of a fiscal year, a requisition for an allotment of the amount 
estimated to be necessary to carry on its work during the ensuing quar
ter. Only allotments of appropriations made for equipment, land, perma
nent improvements, and other capital projects may be allotted in one 
amount by major classes or projects, which are then expendable without 
regard to quarterly periods. The appropriation to O..O.T. for public 
transit purposes is not affected by this exception. 

Another ground for modification of the D.O.T.-East Central agreement 
is founded upon its possible violation of Jaw. An agreement that violates 
a provision of either the State Constitution or a constitutional statute, 
or that cannot be performed without violation of such a provision, is void. 

(Footnote Cont'd) 

October 1, with the exception of appropriations excluded by Section 
8.2 (1), The Code, pertaining to the courts, the legislature, constructive 
trust funds such as tax refund allocations, federal highway matt'hing 
funds, and obligated, encumbered or contracted capital items. 
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Keith Funtace Co. t•. Mac Vica1·, 280 N.W. 496, 225 Iowa 246 (1938). 
This office has previously concluded that §8.31 is a constitutional dele
gation of legislative authority to the Governor and requires the Governor 
to prevent an overdraft or deficit in the several funds of the state at the 
end of each fiscal year. Op. Atty. Gen. #80-8-8. The performance of a 
contract or agreement for allocation of appropriated funds which would 
effect an overdraft or deficit in the state budget would violate both §8.31 
and the express intent of the General Assembly in §8.30 to make appro
priations payable in full only in the event that estimated budget resources 
during the fiscal year are sufficient to pay such appropriations. Conse
quently, to the extent the agreement between D.O.T. and East Central 
could violate §§8.30 and 8.31, it must be deemed void. 

Under Iowa law, the doctrine of impossibility of performance also 
provides a legal excuse for nonperformance of the contract by D.O.T. 
Nora Springs Co-op Co. v. Brandau, 247 N.W.2d 744, 747 (Iowa 1976). 
A promise that becomes objectively impossible to perform due to no fault 
of the nonperforming party is generally excusable as a matter of law. 
ld. There appears to be nothing to suggest that D.O.T., at the time it 
executed its agreement with East Central, could reasonably have antici
pated that state revenues would decline substantially to justify utilization 
of §8.31 by the Governor to prevent an overdraft or deficit in the state 
budget. Indeed, since §8.31 had never been previously used in Iowa, 
neither East Central nor D.O.T. probably contemplated its application 
during the period of their agreement. The reason for the impossibility of 
performance in this situation, i.e., a finding by the Governor that esti
mated budget revenues are insufficient to pay all appropriations in full, 
is entirely fortuitous and unavoidable insofar as the parties to the agree
ment are concerned. Hence, it appears that the doctrine of impossibility 
of performance would apply to the agreement between D.O.T. and East 
Central as a legal basis for D.O.T. to decrease the amount of its 
original binding commitment to East Central. 

Finally, the contract clauses of the federal and state constitutions do 
not proscribe the impairment of contractual obligations by operation of 
an existing statute. The freedom of parties to contract is protected by 
Article I, §10 of the United States Constitution and Article I, §21 of the 
Iowa Constitution. The former provides in pertinent part that no state 
shall pass any law impairing the obligation of contracts. Similarly, 
Article I, §21, states: 

No Bill of Attainder, ex post facto law, or law impairing the obligation 
of contracts, shall ever be passed. 

A separate discussion of the federal and state provisions is not necessary 
under the general principle that similar constitutional guarantees are 
usually deemed to be identical in scope, import and purpose. Moorman 
Mfg. Co. v. Bair, 254 N.W. 2d 737, 745 (Iowa 1977). In view of the 
similarity and the historical relationship of the federal and state contract 
clause provisions, the latter should receive a construction similar to that 
given its counterpart in the Federal Constitution. Des Moines Joint Stock 
Land Bank of Des Moines v. No1·dholm, 253 N.W. 701, 217 Iowa 1319 
( 1934). Accordingly, interpretations of the federal contract clause by 
federal courts are instructive in determining the meaning and effect of 
Article I, §21, in the Iowa Constitution. See Davenport Water Co. v. Iowa 
.Wnt1· Comme1·ce Comm., 190 l'\.W.2d 583, 593 (Iowa 1971). 
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The Contract Clause does limit the power of the state to modify its 
own contracts as well as to regulate those between private parties. Frost 
,., State of Iowa, 172 N.W. 575, 583 (Iowa 1970). The clause applies, 
however, only to a state law enacted a.ftu the making of a contract 
whose obligation is asserted to have been impaired. Oshkosh Waterworks 
Co. t'. Oshkosh, Wis., 187 U.S. 437, 23 S.Ct. 234, 47 L.Ed. 253 (1903); 
Schlotha11 1:. Terl'itory o.f Alaska, 276 F.2d 806 (9th Cir.); cert. den. 362 
U.S. 990, 80 S.Ct. 1079, 4 L.Ed.2d 1022 (1960). Since §8.31 was in 
existence substantially prior to the time that East Central and D.O.T. 
entered into their agreement, the statute does not contravene Article I, 
§21. 

We observe that the appropriation for public transit purposes contains 
an "intent clause" that appears to permit an allocation of the appropria
tion in a manner similar to that authorized under §8.31 for capital 
projects. The clause indicates that, notwithstanding Chapter 8 of the 
Code, "it is the intent of the general assembly that funds appropriated 
for public transit purposes to implement a state assistance plan shall be 
allocated in whole or in part to a public transit system prior to the time 
actual expenditures are incurred if the allocation is first approved by 
the state department of transportation." This expression of legislative 
intent directly conflicts with both the allocation procedure set forth in 
§8.31 and the expression of legislative intent in establishing that pro
cedure, as set forth in §8.30. A state agency, such as D.O.T., receiving 
an appropriation, such as that for public transit assistance, is thus faced 
with the dilemma of deciding whether to adhere to statutory mandates 
governing the expenditure of virtually all appropriations or, rather, the 
expression of legislative intent attached to a specific appropriation. 

We conclude, for the following reasons, that the expression of legisla
tive intent concerning the allocation of an appropriation, as expressed 
in an intent clause, does not supplant statutory provisions governing 
the allocation of that appropriation. 

First, the expression of an intent is, by definition, only directory. An 
"intent" is defined variously as a "purpose", an "aim", an "objective", 
and a "goal". Webste1·'s New Collegiate Dictionary (1979). Such terms 
imply that, to the extent possible, a certain result is to be effectuated 
by particular means. The expression of an intent is therefore to be 
distinguished from the expression of a mandate, which requires accom
plishment of a certain result in order to avoid the application of specified 
sanctions. 

Second, an examination of the types of qualifications placed on appro
priations by the General Assembly indicates that two distinct approaches 
are employed. One involves the intent clause, which is merely precatory 
and provides an agency with certain guidelines to follow in the allocation 
and expenditure of an appropriation. The agency, which depends upon 
future legislative appropriations in order to function, is directly account
able for any failure to follow the guidelines; nevertheless the availability 
of the appropriation itself is not dependent upon adherence to the guide
lines. Alternatively, the General Assembly, on occasion, qualifies the 
expenditure of an appropriation by an express condition or restriction. 
For example, H. F. 734, "An Act relating to and appropriating from the 
general fund of the state and various trust funds for various operations 
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and grants and aids to departments and agencies of the state whose 
responsibilities relate to agricultural affairs, economic development, ener
gy research, coal research, and natural resources management and re
search and providing for a penalty", contained the following appropria
tion to the Department of Agriculture and the accompanying condition: 

:.!. REGULATORY DIVISION 
Fl'ulu i.he general fund for salaries, support, 
maintenance, and miscellaneous purposes . $3,011,735 $2,977,256 

It is the condition of the appropriations made by this subsection that for 
every dollar of federal funds received for indirect costs in excess of the 
amount appropriated for the meat and poultry section of the regulatory 
division, one dollar of the amount appropriated shall be returned to the 
general fund of the state. 

1979 Session, 68th G.A., ch; 12, §1 (2). Unlike an intent clause, the above 
qualification is not merely directory but, rather, suggests that the appro
priation is not to be expended unless the condition is satisfied. In this 
respect, the qualification is both binding and mandatory. The General 
Assembly chose not to employ such language with respect to the quali
fication on the appropriation for public transit purposes, but instead 
qualified the appropriation through the use of an intent clause. 

Third, the limited nature of the Governor's veto power in the context 
of appropriations bills suggests that, if the General Assembly intends to 
establish a binding condition on an appropriation, it should do so by clear 
and unambiguous language. To veto a legislatively imposed qualification 
on an appropriation, the Governor clearly must veto the accompanying 
appropriation as well. Welden v. Ray, 229 N.W.2d 706, 713 (Iowa 1975). 
An informed decision on whether to utilize the veto power in a particular 
case may depend in part upon the binding nature of the qualification 
deemed objectionable by the Governor. Accordingly, if the General Assem
bly intends to establish a binding condition on an appropriation, it should 
do so by language that is plainly mandatory and restrictive, such as that 
employed in H. F. 734 cited previously. Such language removes any 
question or confusion as to whether the agency must adhere to the quali
fication placed on the appropriation. 

Finally, certain principles of statutory construction suggest that the 
intent clause to the appropriation for public transit purposes is indeed 
precatory, and functional only to the extent that the mandatory provi
sions of §8.31 are not violated. The Iowa Supreme Court has indicated 
that a statutory exception must be strictly construed and must not 
encroach unduly upon the statutory provision to which it is an exception. 
Heiliger 1·. City of Shelclon, 236 Iowa 146, 18 N.W.2d 183 (1945). Any 
doubts or implications should be resolved in favor of the rule and against 
the exception. 236 Iowa at 154, 18 K.W.2d at 186. Additionally, where a 
statute makes legal and possible an act which would otherwise be un
authorized, the statute should be construed as permissive only, even if the 
word "shall" has been utilized. See Loclge r. Dmke, 243 Iowa 628, 630, 51 
N.W.2d 418, 419 ( 1952). The intent clause of the public transit appro
priation does attempt to create an exception to the statutory provisions 
of Chapter 8 concerning the allotment of appropriations. It should there
fore be construed as permissive and as having only limited application. 

We recognize that state agencies traditionally have followed the pro
visions set forth in the intent clauses to appropriations. The fact that an 
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agency must seek future appropriations from the Legislature provides a 
significant incentive for the agency to adhere to any qualifications placed 
upon its existing appropriation. Additionally, an intent clause may serve 
an important purpose in preventing confusion with respect to the proper 
manner in which an appropriation should be expended. Accordingly, we 
do not suggest that an agency disregard the provisions of an intent clause 
to an appropriation. We conclude only that an intent clause to an appro
priation is not sufficient to create an exception to statutorily-mandated 
procedures concerning the allocation of that appropriation. Consequently, 
the language of the intent clause to the public transit appropriation does 
not exempt the appropriation from the allocation procedures of §8.31. 

In summary response to the questions you raised, we conclude: 

1. The uniform 3.6'./ reduction in state expenditures recently ordered 
by the Governor pursuant to §8.31, The Code 1979, does apply to the 
line item appropriation for public transit purposes to implement a state 
assistance plan. 

2. A state agency, acting in accordance with the Governor's order to 
make reductions in its appropriation pursuant to §8.31, may modify or 
alter its contractual obligations with another public agency concerning 
the allocation of such appropriation. 

December 9, 1980 

STATE OFFICERS AND DEPARTMENTS: Board of Nursing- Denial 
of a License- §§147.3, 147.4, 147.55, 152.1, 152.10, The Code 1979. The 
Board of Nursing can determine whether the refusal to administer 
blood to patients on religious or other grounds is the failure to con
form to the minimum standards of the acceptable and prevailing prac
tice of nursing. If it so finds, it may deny an applicant a license on 
that basis. Such should not constitute unlawful discrimination. (Blum
berg to Illes, Executive Director, Iowa Board of Nursing, 12-9-80) 
#80-12-S(L) 

Oecemocr 9, 1980 

l'l..URY: Interest ratt: Jimitatiou. 1980 Session, 68th G.A., S. F. 2375, 
~1; §535.2, The Code 1979. The context of ch. 535.2 requires application 
of its provisions to any written instrument which requires payment of 
interest and which creates an enforceable right to payment of principal 
and interest. It is incorrect to narrow the application of this section to 
exclude any type of debt instrument which has the above described 
characteristics. Whether a debt instrument is identified as a "note" or 
an "agreement" is not determinative of whether the limitations of 
S. F. 2375, §1, apply, but the nature of the debt instrument determines 
whether these limitations apply. (Norby to Jochum, State Representa
tive, 12-9-80) #80-12-9 

Honorable T hontas Jochum, State Rep1·esentative: We have received 
your request for an opinion of the Attorney General asking three ques
tions concerning 1980 Session, 68th G.A., S. F. 2375, §1. We would like 
to respond to your second question at this time and will respond to the 
other two in a separate opinion. 

Senate File 2375, §1, provides as follows: 

Section 1. Section five hundred thirty-five point two (535.2), subsec
tion four ( 4), Code 1979 Supplement is amended to read as follows: 

4. a. Notwithstanding the provisions of subsection 3, with respect 
to any agreement which was executed prior to August 3, 1978, and which 
contained a provision for the adjustment of the rate of interest specified 
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in that agreement, the maximum lawful rate of interest which may be 
imposed under that agreement shall be nine cents on the hundred by the 
year, and any excess charge shall be a violation of section 535.4. 

b. Notwithstanding the limitation contained in paragraph a of this 
subsection, with respect to a written agreement for the repayment of 
money loaned, which was executed prior to August 3, 1978, and which 
provided for the payment of over fifty percent of the initial principal 
amount of the loan as a single payment due at the end of the term of the 
agreement, the interest rate may be adjusted after the effective date 
of this Act according to the terms of the agreement to any rate of 
interest permitted by the laws of this state as of the date an adjustment 
in interest is to be made. This paragraph does not authorize adjustment 
of interest in any manner other than that expressly permitted by the 
terms of the written agreement, and nothing contained in this paragraph 
authorizes the oollection of additional interest with respect to any portion 
of a loan which was repaid prior to the effective date of an interest-rate 
adjustment. 

Your second question is as follows: 

Is there any legal distinction between a "note" and an "agreement" as 
an instrument providing for repayment of a loan, as far as the maximum 
interest rate allowed by S. F. 2375, §1, is concerned? 

This question requires determination of the scope of coverage of S. F. 
2375, §1. Initially, we would note two points. First, that your concern 
relates to debt instruments, including those secured by a mortgage on 
real property. Secondly, that the nature of a particular debt instrument 
is of controlling significance, not the title given to the instrument. 

Initially, §§535.2(3) and 535.2(4), as amended by S. F. 2375, §1, 
expressly apply to "any written agreement for payment of interest." 
Section 535.3 (d) applies to "any contract, note or other written agree
ment", which appears to include notes as a subset of a larger set of 
written agreements. 

The term "note" appears to embrace a large number of different types 
of instruments. At 10 C.J.S. Bills and Notes, §7, a note is defined as 
follows: 

A note, in commercial law, has been defined as the written promise to 
pay another a certain sum of money at a certain time. It is an agree
ment to pay money; it cannot be treated as cash. [Footnotes omitted.] 

In Black's Law Dictionary, a note is defined as follows: 

NOTE, n. A unilateral instrument containing an express and absolute 
promise of signer to pay to a specified person or order, or bearer, a 
definite sum of money at a specified time. 

Black's Law Dictionary, 1210 .(4th rev. ed. 1968). See alao 28A Worda and 
Phraaes, p. 462. 

An "agreement" is defined in Black's Law Dictionary as follows: 

AGREEMENT. A coming or knitting together of minds; a coming to
gether in opinion or determination; the coming together in accord of two 
minds on a given proposition; in law a concord of understanding and 
intention between two or more parties with respect to the effect upon 
their relative rights and duties, of certain past or future facts or per
formances; the consent of two or more persons concurring respecting 
the transmission of some property, right, or benefits, with the view of 
contracting an obligation, a mutual obligation. Bac.Abr.; Rocha ''· Hulen, 
6 Cal.App.2d 245, 44 P.2d 478, 482. 
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The act of two or more persons, who unite in expressing a mutual and 
common purpose, with the view of altering their rights and obligations. 
The union of two or more minds in a thing done or to be done; a mutual 
assent to do a thing. Com. Dig. "Agreement," A. 1. See Ag:regatio Men
tium. Carter v. Prairie Oil & Gas Co., 58 Okl. 365, 160 P. 319, 322. A 
compact between parties who are thereby subjected to the obligation or 
to whom the contemplated right is thereby subjected to the obligation or 
to whom the contemplated right is thereby secured. People v. Mills, 16(' 
Misc. 730, 290 N.Y.S. 48, 52. 

Although often used as synonymous with 'contract', Douglass v. W. L. 
Williams Art Co., 143 Ga. 846, 85 S.E. 993, it is a wider term than 
'contract' (Anson, Cont. 4.) An agreement might not be a contract, 
because not fulfilling some requirement. And each of a series of mutual 
stipulations or constituent clauses in a contract might be denominated 
an 'agreement.' The meaning of the contracting parties is their agree
ment. Whitney v. Wyman, 101 U.S. 396, 25 L.Ed. 1050. 'Agreement' is 
seldom applied to specialties. Pars. Cont. 6. 

'Agreement' is not synonymous with 'promise' or 'undertaking.' It signi
fies a mutual contract, on consideration. Andrews v. Pontue, 24 Wend. 
~.Y. 285; Wain v. Warlters, 5 East, 10; wherein parties must have a 
distinct intention common to both, and without doubt or difference. Blake 
v. Mosher, 11 Cal.App.2d 532, 54 P.2d 492, 494. 

The writing or instrument which is evidence of an agreement. 

Black's LaU' Dictional'y, 89 (4th rev. ed. 1968). This definition appears to 
primarily stress the bilateral nature of an agreement, but is defined as 
being broader than a contract. 

We believe that the context of ch. 535.2 requires application of its 
provisions to any written instrument which requires payment of interest 
and which creates an enforceable right to payment of principal and 
interest. We believe it would be incorrect to narrow the application of 
this section to exclude any type of debt instrument which has the above 
described characteristics. In conclusion, whether a debt instrument is 
identified as a "note" or an "agreement" is not determinative of whether 
the limitations of S. F. 2375, §1, apply, but the nature of the debt 
instrument determines whether these limitations apply. 

December 9, 1980 

REAL ESTATE: Sales of Subdivided Land Outside of Iowa. Chapter 
117 A, 1979 Code of Iowa. Sale or lease of time-sharing arrangements 
are governed by Chapter 117A when the time-sharing arrangement 
meets the definitional standards of §117A.l(l). (Thomas to Johnson, 
Director, Iowa Real Estate Commission, 12-9-80) #80-12-10 

Mr. Eugene 0. Johnson, Director, Iowa Real Estate Commission: We 
have received your opinion request concerning whether Chapter 117A, 
1979 Code of Iowa, Sales of Subdivided Land Outside of Iowa, would 
include time sharing arrangements. 

Time sharing is a relatively new concept and is a rapidly growing 
marketing area in the real estate and vacation fields. It has come, in 
general use, to mean an arrangement whereby two or more persons or 
purchasers will share possession and use of land or appurtenant struc
tures on land for designated periods during any particular year or pre
arranged use period. 

In our opinion, certain sales or leases, designated as time sharing 
arrangements, would be governed by Chapter 117 A and those selling 
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or leasing such would be required to comply with the provisions of 
Chapter 117 A. 

Subsection §117 A.1 ( 1), 1979 Code of Iowa, defines "subdivided land": 

1) "Subdivided land" means any improved or unimproved land divided 
or proposed to be divided for the purpose of sale or lease into five or 
more lots or parcels, or additions thereto, or parts thereof; however, 
subdivided land does not apply to a subdivision subject to section 306.21 
or chapter 409 nor to the leasing of apartments, offices, stores, or similar 
space within an apartment building, industrial building, or commercial 
building unless an undivided interest in the land iB granted as a condition 
precedent to occupying space in said structure. Subdivided land shall not 
include any subdivisions of land located within the state of Iowa." 
[Emphasis Added] 

Neither of the two exclusionary provisions mentioned in the above 
subsection of the statute are relevant to your inquiry as they relate to 
"Establishment, Alteration and Vacation of Highways" (§306.21) and 
"Plats," (Chapter 409), of land situated in this state. 

The Ameri~an Land Development Association (ALDA), a private 
association representing the recreation, resort and residential real estate 
development industry has proposed a model statute. Time sharing is 
defined in the Model Act as: 

" ... any arrangement for Time-Share Intervals in a Time-Share Project 
whereby the use, occupancy or possession of real property has been made 
subject to either a Time-Share Estate or Time-Share Use whereby such 
use, occupancy or possession circulates among purchasers of the Time
Share Intervals according to a fixed or floating time schedule on a 
periodic basis occuring (sic) annually over any period of time in excess 
of three (3) years in duration." 

Section 1-103, ALDA Model Act. 

A "Time Share Project" means any real property that is subject to a 
time sharing program. Additionally the Model Act defines "Time Share 
Estate" as "an ownership or leasehold estate in property devoted to a 
time-share fee (tenants in common, time span ownership, interval owner
ship) and a time share lease." 

A distinction is drawn, and is adopted for purposes of discussion in 
this opinion, between Time Share Estate and Time Share Use. The 
Model Act defines Time Share Use as: 
" ... any contractual right of exclusive occupancy which does not fall 
within the definition of a 'Time-Share Estate' including, without limita
tion, a vacation license, prepaid hotel reservation, club membership, 
limited partnership or vacation bond." 

Section 1-103, ALDA Model Act. 
The Model Act has been adopted in full by the State of Nebraska, and 

South Dakota is considering verbatim adoption. Other jurisdictions have 
adopted legislation controlling time sharing, including the states of Flor
ida, South Carolina, California and Hawaii. In addition, legislation is 
being considered in this area by Colorado, Nevada and Virginia. 

Within our jurisdiction, Chapter 117 A would apply to any Time Share 
Project granting a Time Share Estate as that term is defined by the 
ALDA Model Act. Thus, a Time Share Use would not be covered as it is 
merely governed by the contractual provisions mandating a contractual 
duty for a service or accommodation. 
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For our purposes it would be helpful to define "undivided interest" as 
that term is used in §117A.1(1). It must be understood that the term 
"undivided" is synonymous with "absolute" when referring to legal title 
to property. An absolute interest in property would be that which is so 
completely vested in the individual that he can by no contingency be 
deprived of it without his own consent. Hough 11. City Fire Insurance Co., 
29 Conn. 10, 20 ( 1860), which was cited by the Iowa Supreme Court in 
Ga1·ner t'. Hawkeye Insumnce Co., 69 Iowa 202, 28 N.W. 55t (1886). 

Any interest which is capable of being re-sold, devised, transferred 
or in any way alienated without affecting the rights of others enjoying 
the use of the land or additions thereto would be an undivided interest, 
one which is absolute. Hough, 29 Conn. at 20 and "Condominium Act," 
§718.103 (9), (16), (19) and (20), 1979 Fla. Stat. Ann. 

The Iowa statute provided that subdivided land includes land divided 
into "five or more Jots or parcels or additions thereto, or parts thereof." 
§117A.1 (1). It is clear that any structure added to land is an "addition 
thereto" or a "part thereof." Thus, the addition of a structure, or 
structures, on land which contains five or more units would be governed 
by the provisions of Chapter 117 A. 

Therefore, Chapter 117 A controls time share estates in which the land, 
or additions thereto, is divided into five or more parcels or units. In 
addition, any time share estate which provides that the original pur
chaser, or any subsequent purchaser, may sell, transfer, devise or in 
some other way dispose of his or her interest without serious restraint 
would be controlled by Chapter 117 A. 

Some time sharing arrangements use such terms as "fee-simple," 
"title" or "estate" without further definition to describe the interest held 
by the purchaser, owner or user. Mere use of words does not in itself 
change the character of a thing done or contemplated. The intent of th~ 
parties and the document memorializing and controlling their agreement 
will be given legal effect. 

To determine the application of Chapter 117 A some examples of time 
sharing arrangements would be helpful. Accordingly, there follow four 
typical situations which have occurred or are occurring in the time share 
sales field. 

Situation A: A developer proposes to offer for sale and to sell time 
shares in buildings containing five or more units, with the buildings 
located in different states. The purchaser receives a title, to share with 
299 other purchasers. to the real property upon which the buildings are 
located. The purchaser, therefore, receives a 1/300th interest in the real 
property upon which is situated the time share buildings. The purchaser 
can sell his or her interest or devise it by will or transfer it to anyone 
without prohibition by either the developer or other co-owners. 

Chapter 117 A would govern the offering for sale and the sale of such 
time share estates. The developer would be selling an interest in land 
which the purchasers can do with as they choose. They can devise it, 
sell it or transfer it in any fashion they choose without serious prior 
restraint exercised by the co-owners or developer. The ALDA Model Act 
would consider Situation A as creating a time share estate. 
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Situation B: A developer holds a long term lease of 99 years on a 
property which contains a 200 unit building. Developer sells to purchaser 
a time share estate in which the purchaser can use any unit, within the 
200, for two weeks during any one calendar year. The developer again 
exercises no control over the transfer of the purchaser's right to use, 
occupy or sell except for scheduling of use times. 

Under the circumstances of Situation B, it again becomes clear that 
Chapter 117 A would govern the offering for sale and sale of such 
additions to the land or parts thereof (the 200 unit building). It is a time 
share estate and the developer and purchaser stand in similar relation
ship with each other as those parties held in Situation A. 

Situatio11 C: A developer holds fee simple title to five different build
ings containing 100 units each in five different states. The developer 
sells a right to use any of the 500 units for one to two weeks per year. 
However, the purchaser is restricted to sole use only for the purchaser 
and family. The purchaser cannot attempt to sell, lease, devise or other
wise transfer the interest and if the purchaser dies the interest and right 
to use reverts to the developer. 

Situation C becomes what may be called a "pure use" time sharing 
arrangement and would 1wt be governed by Chapter 117 A. The purchaser 
has only purchased a right to use a particular unit (out of 500) for one 
to two weeks per year. The purchaser can do nothing else with that unit 
without the developer's consent and upon the purchaser's death all inter
est and right to use reverts to the developer who could re-sell the now 
vacant right to use. Under the ALDA Model Act, Situation C would be a 
time share use. 

Situation D: The developer leases the use of any of 2,000 units to a 
lessee-purchaser who receives a certificate of ownership and use provid
ing that said lessee-purchaser has a 1!2000th interest in the time sharing 
association which was created upon the sale of leases to enough persons 
to totally occupy 2,000 units for one full calendar year, except for a 
two-week maintenance period. The association membership controls the 
recreational uses of the premises, the scheduling of use times and main
tenance expenses of the leaseholds. Prior to the lessee-purchaser attempt
ing use, the association, (or developer prior to a majority of all leases 
being sold) must issue a certificate and an identification card to the 
lessee-purchaser. The association, made up of other lessee-purchasers, is 
given title to the land and buildings upon sale of a majority of the leases 
by the developer. The association and developer exercise no control over 
the lessee-purchaser's ability to use the property. Indeed, the lessee
purchaser can sub-lease his interest, give it to his children, or even 
transfer it (with or without consideration) to any other person. 

Chapter 117 A would govern Situation D. The granting, with the lease, 
of an undivided 1!2000th interest in the land as a member of the asso
ciation prior to any use is the provision of an undivided interest as a 
condition precedent to occupying space in the structure under a lease 
arrangement. 

Any person buying from the lessee-purchaser or in any other way 
acquiring the lessee-purchaser's privileges of use and occupancy would 
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then substitute for the lessee-purchaser as a member of the association 
and would enjoy similar rights to future sub-leasing, sale, or transfer. 

The four preceding examples are not meant to be all inclusive or to 
cover all possible time sharing arrangements. They merely exemplify 
some of the more typical time sharing arrangements. The particular 
factual arrangements, documents creating the time share estate or use 
and the intent of the parties would be relevant to any inquiry as to 
whether a particular developer or seller of time share estates would have 
to comply with Chapter 117 A. 

As a caveat, we would advise the Commission that the potential for 
abuse is great in the offering for sale or sale of time sharing arrange
ments. The Commission should look carefully to the title or interest held 
by developers offering time share estates. A long-term lease arrangement 
is of particular concern because acts done by the developer (or unwit
tingly by lessee-purchasers) which are violative of the lease terms might 
abrogate the lease and defeat any present or future interest held by a 
prior purchaser of a time share estate or use. 

The Commission is advised to consider promulgating administrative 
rules which would implement Chapter 117 A insofar as it governs time 
sharing arrangements. Those time sharing arrangements governed by 
Chapter 117A would be required, at a minimum, to undergo the same 
registration requirements enumerated in the statute. 

STATE OFFICERS AND DEPARTMENTS 

Iowa Department of Transportation. Chapters 17A, 307, 307A, 327H, 
§§17 A.1 (2), 17 A.2 (7), 17 A.2 (7) (a), 17A.3 ( 1 )(b), 17 A.4, 17 A.7, 307.26 
(6), 307.10(5), 307A.2(13), 327H.18. If any agency statement of policy, 
practice or procedure substantially affects the legal rights or procedures 
of the public or a segment thereof, the agency is required to promulgate 
administrative rules instead of only adopting a policy. (Goodwin to Wald
stein, State Senator, 12-9-80) #80-12-11 (L) 

Hecember HI, 1980 

STATE OFFICERS AND DEPARTMENTS: Department of Social Serv
ices, Bureau of Community Correctional Services, Presentence Reports. 
21 U.S.C. §1175; 42 U.S.C. §4582; 42 C.F.R. §§2.12, 61; Chapter 905, 
The Code 1979; §§905.2, 905.4(9), §§68A.2; 68A.7; Chapter 901; §§901.2, 
901.3, 904.4; §125.37; Chapter 692; §§692.1, 692.2, 692.3, 692.4, 692.7, 
692.18. A pre-sentence investigation report submitted to the courts by 
the judicial district department of correctional services must be kept 
confidential. Section 901.4, The Code 1979, grants the courts authority 
to disclose its contents under limited circumstances. Reports containing 
a client's medical or psychiatric treatment records are confidential and 

must be sealed by the court. Reports containing information relative to 
a client's treatment for substance abuse are confidential and may be 
disclosed in limited circumstances pursuant to applicable state and 
federal law. Reports containing client criminal history data are confi
dential and may be redisseminated only in accordance with the applic
able provisions of Chapter 692, The Code 1979. The judicial district 
departments of correctional services are not liable for violations of 
confidentiality by the courts. (Brenneise to Reagen, Commiuioner, 
Dept. of Social Services, 12-10-80) #80-12-12 (L) 
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December 10, 1980 

CRIMINAL LAW; IMPLIED CONSENT: Authority of peace officer to 
compel assistance of a physician in OMVUI case. §321B.5, The Code 
1979. A physician has no duty to certify the death or unconsciousness 
of a driver to enable a peace officer to obtain a body specimen for 
purposes of chemical testing for alcohol. (Huber to Pope, State Repre
sentative, 12-10-80) #80-12-13(L) 

BEER AND LIQUOR 

Bee1· and Liquor Control Department: Ownership of Liquor License or 
Beer Permit by Department Employees. §§123.17, 123.45, The Code 1979. 
An employee of the Iowa Beer and Liquor Control Department may not 
hold a liquor license or a beer permit, and may not own stock in a 
corporation which holds a license or }lermit. Spouses and children of 
Department employees may generally hold a license or permit and own 
stock in a corporation holding a license or permit. (Norby to Gallagher, 
12-10-80) #80-12-14(L) 

December 10, 1980 

BEER AND LIQUOR: Tax on liquor licensees. §§123.3(10), 123.96, 442.42, 
The Code 1979. A municipality which holds a liquor control license is 
subject to the same tax applied to private licensees on liquor purchases 
from state liquor stores. (Norby to Correll, Black Hawk County Attor
ney, 12-10-80) #80-12-15 (L) 

LABOR/EMPLOYMENT 

Iowa Department of Job Service. 29 U.S.C. §§49-49i; §§96.5(3) (b) (1), 
96.11(11), 731.3, The Code 1979. The Iowa Department of Job Service 
is obligated under Chapter 96 of the Iowa Code to follow certain pro
visions of federal law and regulations established by the United States 
Department of Labor. Such provisions and regulations, which preclude 
Job Service from making referrals of job applicants to employers in
volved in labor disputes, control over any potentially conflicting pro
visions in Iowa's "right-to-work" law set forth in Chapter 731. (Stork to 
Miller, State Representative, 12-11-80) #80-12-16(L) 

REAL ESTATE 

Real Property; Subdivision Platting. §409.1, The Code 1979. When a 
landowner sells a tract to which §409.1 applies to that the seller keeps 
part of it, and the buyer buys part on contract and part by deed so that 
he can obtain financing, it is reasonable to conclude that there is not a 
subdivision into three or more parts under §409.1. If the contract is 
forfeited and seller sells off that part of the real estate to a third party, 
seller has subdivided into three parts under §409.1. (Ovrom to Murray, 
State Senator, 12-12-80) #80-12-17(L) 

December 12, 1980 

SCHOOLS: Taxes; levy for cash reserves. §§8.6(4) (c), 298.8, 442.2, 442.9, 
444.7, The Code 1979. Section 8.6(4)(c) does not provide authority for 
school districts to levy a separate tax for the purpose of crediting a 
cash reserve balance. (Norby to Schnekloth, State Representative, 12-
12-80) #80-12-18 
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Honorable Hugo Schnekloth, State Representative: You have requested 
an opinion of the Attorney Ckneral regarding a question of school 
finance. You have asked whether local school districts have authority to 
levy a property tax for the specific purpose of creating or increasing 
their cash reserve balance. This levy is in addition to all other levies 
authorized by the Code. You have indicated that districts have relied on 
§8.6(4) (c), The Code 1979, for authority to make a levy for cash re
serves. 

A levy for cash reserves is a levy of an additional amount of revenue 
for a school district's general fund, rather than creation of a separate 
and distinct fund. While such a levy will increase the cost to the tax
payers in a year when such a levy is made, the district is subject to a 
maximum limitation on expenditures during each school year. §442.5 (2), 
The Code 1979. The availability of additional reserves would, however, be 
beneficial in several ways. The presence of additional reserves might 
eliminate the need for a school to borrow funds during periods when 
receipt of tax revenues is not sufficient to meet current expenditures. 
In addition, the presence of a reserve balance would allow a school to 
spend up to their maximum limit even if current receipts, whether from 
property taxes or state aid, were insufficient to fund the authorized 
level of expenditure.' For example, the recent 3.6% decrease in state aid 
to school districts might be replaced in full or in part from cash reserves, 
thereby allowing a district to spend up to their maximum limitation 
despite this cut in state aid. 

In addressing your question, the important determinant is whether 
authority exists for such a levy. Statutes which provide for taxation 
should be construed in favor of the taxpayer and against the levying 
body. Great Northern R. R. v. Board of Supervisors of Plymouth Co., 
197 Iowa 903, 196 N .W. 284 ( 1923). In addition, several statutory sec
tions indicate that tax levies may be made only in an amount provided 
by law. §§298.8, 442.9, 444.7, The Code 1979. In light of these principles, 
our inquiry should be directed toward both finding specific authority for 
the levy and ascertaining if any limitations on taxing authority are ex
ceeded by such a levy. 

Several provisions of the Code provide express authority to levy taxes 
for the general fund. §§298.7, 298.15, 298.17, 442.2, 442.9, 442.14, 613A.10, 
The Code 1979. Section 8.6(4) (c) and (d) have apparently been relied 
upon as authority to levy an amount of tax for cash reserves in addition 
to the express levies cited above. Sections 8.6 ( 4) (c) and (d) provide 
as follows: 

1 An illustration of this problem is presented by the personal property 
and livestock tax replacement funds. §§427 .12 and 427 A.17, The Code 
1979. The full amount of these payments due to the school districts from 
the State is used in calculating the amount of the foundation tax levy. 
§§442.2 (2) and 442.2 (3), The Code 1979. The Legislature may, however, 
appropriate less than the amount necessary, resulting in a proration 
of replacement funds among taxing districts. §§423.17 ( 5) and 427 A.12 
(8). The Legislature has, however, taken action to allow school districts 
to recover the amount lost due to proration of the property tax replace
ment fund. 1980 Session, 68th G.A., ch. 1076, §9 [amending §442.2(2)]. 
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~8.6 ( 4) The specific duties of the comptroller shall be: To prescribe 
all accounting and business forms and the system of accounts and reports 
of financial transactions by all departments and agencies of the state 
government other than those of the legislative branch, and to consult with 
all state officers and agencies which receive reports and forms from 
county officers, in order to devise standardized reports and forms which 
will permit computer processing of the information submitted by county 
officers, and to prescribe forms on which each municipality, at the time 
of preparing estimates required under section 24.3, shall be required to 
compile in parallel columns the following data and estimates for immedi
ate availability to any taxpayer upon request: ... 

~8.6(4) (c) For the proposed budget year, an estimate of revenue from 
all sources, other than revenue to be received from property taxation, 
separately stated as to each such source, to be allocated to each of the 
several funds, and for each fund the actual or estimated unencumbered 
cash balance, whichever is applicable, to be available at the beginning 
of the yeu·, the amount proposed to be received from property taxation 
allocated to each fund, and the amount proposed to be expended during 
the year plus the amount of cash reserve, based on actual experience of 
prior years, which shall be the necessary cash 1·ese1·ve of the budget 
adopted exclusive of capital outlay items. The estimated expenditures 
plus the required cash reserve .for the ensuing .fiscal yea1· less all esti
mated o1· actual unencumbered balances at the beginning o.f the yea1· and 
less the estimated income from all sources other than p1·operty taxatio71 
shall equal the amount to be received f1·om p1·ope1·ty taxes, and such 
amount shall be shown on the proposed budget estimate. 

§8.6 ( 4) (d) To insure uniformity, accuracy, and efficiency in the prepa
ration of budget estimates by municipalities subject to chapter 24, [which 
includes local school districts] the comptroller shall prescribe the pro
cedures to be used and instruct the appropriate officials of the various 
municipalities on implementation of the procedures. [Emphasis supplied.] 

This section outlines the following formula for calculating the amount to 
be received from property taxes: 

Estimated expenditures 

+ required cash reserve 

all estimated or actual unencumbered balances at beginning of the 
year 

estimated income from all sources other than property taxes 

the amount to be received from property taxes. 

In compiling data pursuant to the above formula, if a school were able to 
set a desired figure for "required cash reserve", they would in effect be 
able to control the amount to be received from property tax and subse
quently the rate of the levy. Accordingly, the central question of this 
opinion is whether the language of §8.6 ( 4) (c) constitutes an authoriza
tion to levy a tax or is it merely a description of a form which the 
comptroller supplies to school districts as an aid to the accounting 
process? In other words, can §8.6 ( 4) (c) be relied upon as authorization 
to levy a tax? Section 444.7 appears to indicate that the forms provided 
are merely aids to local officials and not a source of authority to levy a 
tax. This section provides, in relevant part, as follows: 

It is hereby made a simple misdemeanor for the board of supervisors to 
authorize, or the county auditor to carry upon the tax lists for any year, 
an amount of tax for any public purpose in excess of the amount certified 
or authorized as provided by law. The state comptroller shall prescribe 
and furnish the county auditors forms and instructions to aid them in 
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determining the legality and authorized amount of tax levies ... 

In addition, §442.9(1) (b) appears to prohibit any levy in addition to that 
provided for in §442.2 and 442.9 unless such levy is authorized by the 
school budget review committee. (See §§442.12 and 442.13 for a descrip
tion of the school budget review committee.) 

Three express authorizations to levy taxes for a school's general fund 
are contained in ch. 442. §§442.2 ( 1), 442.9 ( 1) and 442.14. These levies 
allow a district to raise an amount of revenue equal to the "district cost", 
as defined in §442.9. These sections provide as follows: 

§442.2 ( 1) Each school district shall cause to be levied each year, for the 
school general fund, a foundation property tax of .five dollars and forty 
cents per thousand dollars of assessed valuation on all taxable property 
in the district. For the purpose of this chapter, a school district is de
fined as a school corporation organized under chapter 274 . 

* .. 
§442.9 ( 1) The state comptroller shall determine the additional school 
district property tax levy for each school district, which is in addition 
to the foundation property tax levy, as follows: 

a. As used in this chapter, 'district cost per pupil' for the school year 
beginning July 1, 1975, and subsequent school years means district cost 
per pupil in weighted enrollment. The district cost per pupil for the 
budget year is equal to the district cost per pupil for the base year plus 
the allowable growth. 

b. The district cost for the budget year is equal to the district cost per 
pupil for the budget year multiplied by the weighted enrollment, plus the 
additional district cost allocated to the district under section 442.27 to 
fund media services and educational services provided through the area 
education agency. A school district may not increase its district cost f01· 
the budget year except to the extent that. an excess tax levy is authorized 
by the school budget review committee as provided in section 442.19. 

c. The amount to be raised by the additional school district property tax 
levy is equal to the district cost for the budget year, less the product of 
the state or district foundation base and the weighted enrollment. [Em
phasis supplied.] 

§442.14(1) For the budget year beginning July 1, 1979, and each succeed
ing school year, if a school board wishes to spend more than the amount 
permitted under sections 442.1 to 442.13, and the school board has not 
attempted by resolution to raise an additional enrichment amount for that 
budget year, the school board may raise an additional enrichment amount 
not to exceed ten percent of the state cost per pupil multiplied by the 
adjusted enrollment in the district, as provided in this section. However, 
the additional enrichment amount may be used only for educational re
search, curriculum maintenance or development, or innovative programs. 

§442.14 (2) The board shall determine the additional enrichment amount 
per pupil needed, within the limits of this section, and shall direct the 
county commissioner of elections to submit the question of whether to 
1·aise that amount under the provisions of this section and section 442.15, 
to the qualified electors of the school district at a regular school election 
held during September of the base year. If a majority of those voting 
favors raising the enrichment amount, the board may include the ap
proved amount in its certified budget. 

§442.14 (3) The additional enrichment amount needed shall be raised 
within the limits provided in this section by a combination of an enrich
ment p1·operty tax and a school distl"ict income surtax imposed in the 
proportion of a property tax of twenty-seven cents per thousand dollars 
of assessed valuation of taxable property in the district for each five 
percent of income surtax. 
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§442.14 ( 4) The additional enrichment amount for a district is limited 
to the amount which may be raised by a combination tax in the pre
scribed proportion which does not exceed a property tax of one dollar and 
eight cents per thousand dollars of assessed valuation and an income 
surtax of twenty percent. 

§442.14 ( 5) Any additional enrichment amount of a school district, not 
exceeding five percent of the state cost per pupil, which was approved at 
a referendum prior to July 1, 1978, shall remain in effect for the period 
for which it was approved. [Emphasis supplied.] 

In addition, levies for specific purposes which are paid from the general 
fund, but not included in district cost, are provided for in §§298.7, 298.15-
.17 and §613A.10, The Code 1979. When compared to these express 
authorizations to levy a tax, §8.6 ( 4) (c) appears to be lacking in language 
which would indicate that it constitutes such authorization. Initially, §8.6 
( 4) (c) does not expressly state that it authorizes a tax to be levied. 
Secondly, §8.6(4) (c) does not state any limitation on the amount of a 
levy which would be made (while §§298.15-.17 and 613A.10 do not state 
a specific limit on the levy, the judgment for which the tax is raised 
would provide a limit.) 

In 1974, the Attorney General considered a question similar to that 
considered herein. 1974 Op. Atty. Gen. 739. In this opinion, it was con
sidered whether school districts and counties could levy a tax as part 
of the general fund to pay the cost of pension systems created pursuant 
to the Iowa Public Employees Retirement System. Ch. 97B, The Code 
1973. As with the question considered here, an additional levy for this 
expense appeared to be contrary to the limitations on taxing contained 
in chs. 442 and 444. In concluding that such a tax was authorized, this 
opinion reasoned that the specific language of §97B.9 (3), The Code 1973, 
should prevail over the general limitation contained in chs. 442 and 444. 
Section 97B.9 ( 3) provided as follows: 

Every political subdivision is hereby authorized and directed to levy a tax 
sufficient to meet its obligations under the provisions of this chapter if 
any tax is needed. 

When contrasted with the specific language of §97B.9 ( 3) , we believe 
§8.6(4) (c) falls far short of providing the degree of specificity which 
would be required to authorize a tax levy which would exceed the limita
tions provided in ch. 442. 

Sections 442.2 and 442.9 provide for the levy of tax in an amount which 
will fund a district up to the "district cost". See §442.9 ( 1) (b). Beyond 
this level of taxation, it appears that a school might levy additional 
taxes in only two ways. Pursuant to §442.13 ( 5), the school budget review 
committee may increase allowable growth, which increases district cost 
and consequently the amount of the tax levy, for a number of reasons 
specified in §442.13(5) (a) - (p). 1 In fact, §442.9(1) (b) prohibits a 

"We do not herein express an opinion as to whether a decrease in state 
aid to schools satisfies any of the criteria contained in §442.13 (5) (a) -
( p) , which would authorize the budget review committee to provide 
supplemental aid or authorize an increased tax levy. Similarly, we 
express no opinion as to whether this decrease may be funded by a 
transfer from an emergency fund created pursuant to §24.6, The Code 
1979. 
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district from increasing its district cost, which affects the amount of tax 
levy, except as authorized by the budget review committee. Secondly, an 
"additional enrichment" amount may be levied if authorized by an elec
tion pursuant to §442.14. The levy for cash reserves, as currently prac
ticed, amounts to the exercise by a local board of the power to levy 
taxes beyond the amount required to fund the district cost. The fact that 
two express procedures involving approval by the budget committee or 
the electorate are present in the Code mitigates strongly against any 
implied authority for a school board to make such a levy by its own 
resolution. See State e:r rel. Hutt v. Anthes Force Oile1· Co., 237 Iowa 722, 
22 N.W.2d 324, 328 1946). In other words, ch. 442 provides express 
authorization to levy taxes and places express limitations on the amount 
of the levy. In addition, ch. 442 provides means for a district to levy in 
excess of this limitation, but such a ievy requires approval by the budget 
review committee or the electorate." In light of the pervasiveness of this 
system of taxation contained in ch. 442, we do not believe any authority 
exists for a school board to authorize a levy for the general fund which 
exceeds the amount expressly authorized in ch. 442 and in those express 
provisions outside of ch. 442. See §§298. 7, 298.15-.17 and 613A. 7. 

In conjunction with the above discussion of §8.6(4) (c), we can find no 
other authority in the Code for a distinct tax levy for the specific purpose 
of increasing the cash reserve balance. Accordingly, we believe the schools 
are limited to the express authority cited above for power to levy taxes 
for the general fund. 

SOCIAL SERVICES 

Judicial District Departments of Correctional Services. §§4.1 (36), 
28E.12, 905.4 and 905.5, The Code 1979. Unwillingness of counties in 
the judicial district to serve as administrative agent for the judicial 
district department of correctional services does not authorize the district 
department to act as its own administrative agent. After designating a 
county as administrative agent, the judicial district department may 
enter into an agreement with the designated county pursuant to §28E.12, 
The Code 1979, under which the district department performs the func
tions of administrative agent. (Golden to Rush, 12-12-80) #80-12-19(L) 

COUNTIES AND COUNTY OFFICERS 

Couervaticm Board- Rules for Park Management. §§111.27, 111.34, 
111.46, 111.49, 111A.5 and 111A.10, The Code 1979. Camping spaces in a 
county-owned park may be occupied for whatever period is specified by 
board rules. In the absence of a board rule, the two-week limit specified 
in §111.49 applies. Camping spaces on state-owned land cared for and 
maintained by county conserVation board pursuant to §111.27 agreement 
are subject to two-week limit specified in §111.49, which limit may not 
be extended by .board rule. (Peterson to Hutchins, State Senator, 12-18-
80) #80-12-20(L) 

3 In contrast to the general fund, a school board may by its own resolu
tion authorize a tax levy for the schoolhouse fund. See e.g. §297.5, The 
Code 1979. It should be noted, however, that the Code expressly author
izes the board to levy this tax. 
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December 19, 1980 

GAMBLING: Qualified Organizations: Compensation of Employees -
§§998.1(6), 99B.7(1)(b), 998.7(3), 99B.15, The Code 1979; 730 I.A.C. 
§94.3. Pursuant to section 99B. 7 ( 1) (b), a qualified organization licensed 
to conduct legalized gambling for the purposes of "charitable fund 
raising" may not remunerate or compensate any agent thereof directly 
or indirectly from the receipts of the games. Wages or salaries are not 
legitimate expense deductions under revenue rule 730 I.A.C. §94.3. 
(Richards to Halvorson, State Representative, 12-19-80) #80-12-21 

The Honorable Rod Halvorson, State Representative: You have re-
quested an opinion of the Attorney General regarding the legality under 
chapter 99B, The Code 1979, of certain financial procedures of "qualified 
organization" gambling licensees. As stated in your letter, "(i) t is cur
rently the practice by a few bingo games in Iowa to compensate their 
employees directly or indirectly from the receipts of the bingo operation" 
and "(t)his is in accordance to regulations of the Iowa Department of 
Revenue." You ask whether such practice is proper in light of section 
998.7(1) (b), The Code 1979. 

The nature of the qualified organization privilege created by section 
99B.7 has been thoroughly discussed in a prior opinion of this office. 
"The obvious intent of this privilege is to allow engagement in limited 
forms of gambling for the purposes of philanthropic fund raising." Op. 
Att'y Gen. #80-3-12 at page 4. Licensees must "dedicate and distribute" 
the net 1·eceipts from their games to any of the uses specified in section 
998.7(3) (b) according to the time requirements of section 998.7(3) (c) 
(prizes must be awarded the same day they are won with "the balance 
of the net receipts" distributed within 180 days of the date received). 
Net receipts, of course, are derived from the "gross receipts less reason
able expenses, charges, fees and deductions allowed by the department of 
revenue." Section 99B.1 ( 6), The Code 1979. The department has aoded 
content to this definition of "net receipts" in regulation 730 I.A.C. §94.3, 
which provides in relevant part: 

Expenses allowed will be the license fee, promotion expense, prepara
tion expense, cleanup expense, equipment (prorated), overhead expense, 
prizes and other expenses incurred exclusively and directly as a result 
of the gambling activity. No expense item shall be allowed without a 
proper receipt, paid invoice or canceled checks. Before any expense item 
will be allowed,. the burden of proof is on the licensee to show that the 
expense has been incurred exclusively and directly as a result of the 
gambling activity. The key factor is the expense must be incurred exclu
sively and directly as a result of the gambling activity. 

Presumably this is the regulation referred to in your letter. 

Upon review, it is our opinion that the legislature justified legalization 
of gambling in this context since the public, rather than the individuals 
who conduct the games, would benefit from the gambling. This conclusion 
is directly supported by the plain language of section 998.7(1) (b) which 
states: 

No person receives or has any fixed or contingent right to receive, 
directly or indirectly, any profit, remuneration, or compensation from or 
related to a game of skill, game of chance, or raffle, except any amount 
which the person may win as a participant on the same basis as the other 
participants. A person conducting a game or raffle shall not be a partici
pant in the game or raffle. 

(Emphasis added.) Although chapter 99B does not specify definitions for 
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either of the terms emphasized above, their meanings are universally 
recognized and, in general usage, they are interchangeable and synony
mous. "Compensation" is "(t) he remuneration or wages given to an em
ployee or, especially, to an officer. Salary, pay, or emolument." Black's 
Law Dictionary 354 (4th rev. ed. 1968). Likewise, "remuneration" is de
fined as "(r)eward; recompense; salary." Black's Law Dictionary 1460 
(4th rev. ed. 1968). See Treu v. Kirkwoocl, 255 P.2d 409, 412 (Cal. 1953); 
Doyal v. Roosevelt Hotel, 234 So.2d 510, 513 (La.App. 1970); Bovard 1'. 

F01·d, 83 Mo. App. 498, 501 (1900) ["(I)n its general sense Mr. Webster 
has defined wages or wage as 'a compensation given to a hired person 
for his or her services; that for which one labors; stipulated payment 
for service performed,' etc.; and as synonymous terms mentions: 'Hire, 
reward, stipend, salary, compensation, remune1·ation,' etc. (emphasis 
added).] Applying these definitions to subsection 1 (b) the result is 
evident: qualified organization licensees can not legally pay and their 
agents can not legally receive payment out of gambling gross receipts 
for services rendered in conducting any games including bingo. In other 
words, it is an illegal practice for any qualified organization to remuner
ate o1· compensate any agent thereof directly or indirectly from the 
receipts of the gambling operation. We stress that the bar of section 
99B.7 ( 1) (b) by its terms applies to indirect remuneration or compensa
tion. For example, it would be improper for a "charity" receiving gamb
ling proceeds from a qualified organization to pay therefrom the salaries 
of the organization's agents. In short, any diverting of moneys raised 
under section 99B.7 from "charitable" ends to individual pockets, either 
directly or indirectly, cannot be reconciled with either the letter or the 
spirit of the act. 

We have reviewed this interpretation of section 99B. 7 ( 1) (b) with the 
revenue rule quoted above and find them to be harmonious. Rule 730 
I.A.C. §94.3 does not list remuneration, compensation, wages or salaries 
as allowable deductions. The general terms "overhead expense" do not 
in light of section 99B.7 (1) (b) include "remuneration" or "compensa
tion." "The plain provisions of a statute cannot be altered by administra
tive rule." Schmitt v. Iowa Department of Social Se1·vices, 263 N.W.2d 
739, 745 (Iowa 1978); See Holland v. State, 253 Iowa 1006, 1010, 116 
N.W.2d 161, 164 (1962); Bruce Moto1· F1·eight, Inc. v. Laute1·back, 247 
Iowa 956, 961 77 !:\.W.2d 613, 616 (1956). The other expense items 
contained in regulation 730 I.A.C. §!l4.3 remain valid in determining net 
receipts for purposes of section 99B.7. 

In summation, the legislature's intent in legalizing gambling in the 
context of "charitable. fund raising" is clear. In creating the qualified 
organization privilege, the legislature never intended thereby to create a 
bingo "business" or "industry." This is apparent from the obvious mean
ing of section 99B. 7 (1) (b). Qualified organization gambling was meant 
to be conducted by concerned volunteers, not by persons hired for pay. 
The practice of remunerating or compensating persons, either directly or 
indirectly, from the gambling receipts violates section 99B.7(1) (b). 
"(T) he knowing failure of any person to comply with the limitations 
imposed by "section 99B.7(1) (b)" constitutes unlawful gambling, a 
serious misdemeanor." Section 99B.15, The Code 1979. Such practice 
does not give rise to a legitimate expense deduction under revenue regu
lation 730 I.A.C. §94.3. 



904 

COUNTIES AND COUNTY OFFICERS 

Drainage Districts. Sections 455.9, 455.10, 455.11, 455.12, 455.83, 455.182, 
455.134, 455.135, 455.136, 455.164, The Code 1979. Sections 106.081, 
106.501, 106.511 M.S.A., Sections 46-20-8, 46-20-16 S.D. Comp. Laws Ann. 
The petitioners for an improvement to a drainage district are ultimately 
liable for the preliminary expenses incurred when the improvement is not 
completed even though they have posted no bonds. Pursuant to Section 
455.164 the county should initially pay these preliminary expenses out of 
the county general fund. The county is empowered to seek reimbursement 
from the petitioners within the district for the amount of preliminary 
expenses which the county pays. (Benton to Soldat, Kossuth County 
Attorney, 12-24-80) #80-12-22(L) 

ADMINISTRATIVE LAW-CONSTITUTIONAL LAW 

ProbationaTJI Operator'• Licenae. §821.178(2), The Code 1979; Iowa 
Const., Art. I, §6; U.S. Const. Amend. XIV. Iowa Department of Trans
portation rule 820 I.A.C. [07, C] 13.5(4) is an ultra vires promulgation 
insofar as providing for renewal of probationary operator's lic:enaes issued 
pursuant to section 821.178(2). Section 821.178(2) does not violate the 
uniform application of laws provision of the Iowa Constitution nor the 
equal protection clause of the fourteenth amendment to the United States 
Constitution. (Gregersen to Hummel, State Representative, 12-24-80) 
#80-12-28(L) 

December 24, 1980 

MUNICIPALITIES: Special Assessments- §§4.7, 4.8, 884.60, 884.65 and 
384.68(5), The Code 1979. A property owner may pay the assessment 
in full at any time after starting payment by installment. If paid in 
full after July 1, the interest accrues to December 1 of the following 
year. A property owner may not make payments of more than one in
stallment at a time if less than full payment. A property owner is not 
entitled, by statute, to a refund of any excess payments. There is no 
difference in special assessments if a city pays for improvements from 
existing funds rather than by the issuance of bonds. (Blumberg to 
Johnson, State Auditor, 12-24-80) #80-12-24<Ll 

December 24, 1980 

PHYSICIANS AND SURGEONS: Family Planning Services. Sections 
148.1, 152.1, 284.21, 234.22, 284.27, The Code 1979. Section 234.22 re
quires that a patient be referred to a licensed physician for a physical 
examination but does not require the J?hysician to perform personally 
every aspect of the examination. Whlle §284.22 also requires that a 
patient be referred to a physician for a prescription, the statute does 
not require the physician to follow any particular procedure in making 
the prescription. (Stork to Saf, State Board of Medical Examiners, 12-
24-80) #80-12-25 (L) 
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18.3(4) ........ . 
18.6 ........... . 
18.6 ........... . 
18.8 ........... . 
18.9 ........... . 
18.10 .......... . 
18.11(7) ...... .. 
18.12 .......... . 
18.12(3) ...... .. 
18.12(6)(b) ..... . 
18.12(6)(c) .... .. 
18.12(8) ....... . 
18.13 .......... . 
18.144 ......... . 
18A.I ......... . 
18A.3 ........ .. 
19A.3 ........ .. 
20.3 ........... . 
20.7 ........... . 
20.7(6) ........ . 
20.8 ........... . 
20.8(2) ........ . 
20.9 ........... . 
20.9 ........... . 
20.9 ...•........ 
20.10(2)(a) ..... . 
20.10(2)(b) ..... . 
20.10(2)(e) .•.... 
20.10(2)(f) .... .. 
20-10(3)(a) ..... . 
20.14 .......... . 
20.14(1) ...... .. 
20.15 .......... . 
20.15(2) ....... . 
20.15(5) ...... .. 
20.15(6) ....... . 
20.16 .......... . 
20.16 .......... . 
20.16 .......... . 
20.17 .......... . 
20.17(1) ...... .. 
20.17(3) ....... . 
20.28 .......... . 
23 ............ . 
23 ........... .. 
23 ........... .. 
24 ............ . 
24 ........... .. 
24 ........... .. 

79-4-29(L) 
79-4-40 
80-9-2(L) 
80-6-5 
79-6-26(L) 
79-6-26(L) 
79-4-40 
79-6-26(L) 
79-4-40 
79-6-26(L) 
80-1-17 
79-4-3(L) 
79-4-40 
79-6-26(L) 
79-6-26(L) 
79-6-26(L) 
79-6-26(L) 
79-4-40 
79-5-17(L) 
79-4-40 
79-4-40 
79-8-16(L) 
79-I0-21(L) 
80-9-7 
79-8-16(L) 
79-3-1 
79-3-1 
79-3-1 
79-6-14 
80-5-3 
79-3-1 
79-3-1 
80-6-16 
80-6-16 
79-3-1 
80-6-16 
79-3-1 
80-6-16 
79-3-1 
79-3-1 
79-3-1 
79-3-1 
79-5-19 
80-6-16 
80-6-16 
79-3-1 
79-5-19 
80-5-3 
79-7-24 
79-7-25 
99-9-11 
79-9-11 
79-9-15 
79-11-17 



24.14 .......... . 
24.37 .......... . 
25 ............ . 
25A.2 ......... . 
25A.2(3) ....... . 
25A.2(3) ....... . 
25A.2(5) ....... . 
25A.21 ........ . 
28A ........... . 
28A.I ........ .. 
28A.I ........ .. 
28A.2(1) ....... . 
28A.2(1) ....... . 
28A.2(1) ....... . 
28A.2(1) ....... . 
28A.2(1) ....... . 
28A.2(1) ....... . 
28A.2(1)(a) .... . 
28A.2(1)(c) ..... . 
28A.2(2) ....... . 
28A.2(2) ....... . 
28A.2(2) ....... . 
28A.2(2) ....... . 
28A.2(2) ....... . 
28A.3 ......... . 
28A.4 ........ .. 
28A.4 ......... . 
28A.4 ......... . 
28A.2 ........ .. 
28A.3 ........ .. 
28A.4 ........ .. 
28A.5 ......... . 
28A.S(I)(a) .... . 
28A.8 ........ .. 
28E ........... . 
28E ........... . 
28E ........... . 
28E.I ........ .. 
28E.2 ......... . 
28E.3 ......... . 
28E.4 ........ .. 
28E.4 ......... . 
28E.5 ......... . 
28E.6 ......... . 
28E.7 ......... . 
28E.I2 ........ . 
28E.I2 ........ . 
28E.I7 ........ . 
29A.I ........ .. 
29A.I(7) ....... . 
29A.7 ........ .. 
29A.9 ........ .. 
29A.14 ........ . 
29A.28 ........ . 

CODE OF IOWA, 1979 (Cont.) 

79-II-20(L) 
79-7-24 
79-12-23 
79-8-2(L) 
79-4-3(L) 
80-3-15 
80-3-15 
80-3-15 
79-10-9 
79-5-4 
79-5-19 
79-5-4 
79-5-14 
79-5-IS(L) 
79-5-16(L) 
79-5-18(L) 
79-5-26(L) 
79-5-19 
79-5-19 
79-5-4 
79-5-14 
79-5-19 
79-6-19 
80-4-7 
79-4-19 
79-4-10 
79-4-19 
79-7-11 
79-7-12 
79-7-12 
79-7-12 
79-7-12 
79-5-19 
80-5-11 
79-4-17(L) 
79-II-14(L) 
80-3-9 
80-4-1 
79-4-2(L) 
79-4-2(L) 
79-9-26(L) 
80-4-1 
80-6-14 
80-3-23 
79-4-2(L) 
80-4-1 
80-12-19(L) 
80-3-23 
80-11-5 
79-5-29(L) 
80-1-1 
80-11-5 
80-1-2 
80-11-5 

29A.34 ........ . 
29A.43 ........ . 
29C.2 ......... . 
29C.3(1) ....... . 
29C.3 ......... . 
29C.6 ......... . 
29C.6(1) ...... .. 
29C.9 ......... . 
29C.IO ........ . 
37 ............ . 
39.3 ........... . 
39.3 ........... . 
39.3(1) ........ . 
39.3(2) ........ . 
43 ............ . 
43.5 ........... . 
43.41 .......... . 
43.42 .......... . 
47.4(4) ........ . 
47.4(4) ........ . 
47.5(3) ........ . 
47.7 ........... . 
47.7 ........... . 
48.2 ........... . 
48.2 ........... . 
48.3 ........... . 
48.11 .......... . 
53 ............ . 
53.1 ........... . 
53.2 ........... . 
53.8 ........... . 
53.11 .......... . 
53.13 .......... . 
53.13 .......... . 
53.14 .......... . 
53.46 .......... . 
53.49 .......... . 
56 ............ . 
56 ............ . 
56.2 ........... . 
56.2(6) ........ . 
56.5 ........... . 
56.6 ........... . 
56.11 .......... . 
56.13 .......... . 
56.29 .......... . 
64.2 ........... . 
64.10 .......... . 
68.8 ........... . 
68A.I ......... . 
68A.I ......... . 
68A.1 ........ .. 
68A.2 ......... . 
68A.2 ......... . 

909 

80-6-13 
80-11-5 
80-1-1 
80-1-1 
79-8-11 
79-8-11 
80-1-1 
79-7-28(L) 
79-7-28(L) 
79-I0-13(L) 
80-4-8 
80-10-12(L) 
79-10-23 
80-2-5 
80-4-8 
80-10-12 
80-10-12 
80-10-12 
79-5-21 
80-6-9 
80-4-5 
79-11-7 
80-4-5 
79-5-21 
80-10-12 
80-10-12 
80-10-12 
79-5-21 
80-10-12 
80-10-12 
80-10-12 
80-10-12 
79-12-25 
80-10-12 
80-10-12 
79-11-7 
79-11-7 
79-11-15 
80-7-2 
80-11-6 
80-6-17 
80-11-6 
80-11-6 
79-11-2l(L) 
79-7-22 
70-11-6 
79-6-4(L) 
79-6-4(L) 
79-3-8 
80-6-8 
80-9-17 
80-9-19 
79-4-19 
80-9-17(L) 



910 

68A.2 ......... . 
68A.3 ......... . 
68A.3 ......... . 
68A.7 ......... . 
68A.7 ......... . 
68A.7 ......... . 
68A.7 ......... . 
68A.7(1) ....... . 
68A.7(6) ....... . 
68A.8 ........ .. 
68A.8 ......... . 
68A.9 ......... . 
68A.9 ......... . 
688.3 ......... . 
688.5 ......... . 
688.5 ......... . 
688.8 ........ .. 
69 ........... .. 
69.1 ........... . 
69.2 ........... . 
69.2 ........... . 
69.8 ........... . 
69.15 .......... . 
70.1 ........... . 
72.1 ........... . 
73 ............ . 
74 ............ . 
74.1 ........... . 
75.12 .......... . 
76.2 ........... . 
76.4 ........... . 
79.1 ........... . 
79.1 ........... . 
79.9 ........... . 
79.9 ........... . 
79.10 .......... . 
79.10 .......... . 
79.13 .......... . 
79.13 .......... . 
79.23 .......... . 
80.4 ........... . 
80.5 ........... . 
80.9 ........... . 
80A.3 ......... . 
80A.8 ......... . 
808.2 ......... . 
808.2 ......... . 
808.3(3) ...... .. 
808.3(3) ...... .. 
808.11 ....... .. 
808.11 ........ . 
808.13(3) ...... . 
84.20 .......... . 
91A.3(6) ....... . 

CODE OF IOWA, 1979 (Cont.) 

80-9-19(L) 
79-4-6(L) 
79-4-19 
79-6-16 
80-6-8(L) 
80-90-17(L) 
80-9-19(L) 
79-5-19 
79-5-19 
79-6-16(L) 
80-6-8(L) 
80-9-17(L) 
80-6-8(L) 
80-9-4 
80-5-17(L) 
80-6-20 
80-6-20 
80-5-1 
79-8-5 
79-8-1 
79-11-5 
80-5-1 
80-4-7 
79-8-29 
79-4-40 
79-4-16(L) 
79-9-11 
80-8-13(L) 
80-7-20(L) 
80-8-4(L) 
80-8-4(L) 
79-6-14 
79-8-16(L) 
79-11-16 
80-10-2 
79-11-16 
80-10-2 
79-7-18 
79-11-16 
80-5-3(L) 
80-9-7(L) 
80-9-7(L) 
80-9-7(L) 
80-I0-4(L) 
80-I0-4(L) 
79-5-7 
80-12-4(L) 
79-5-7 
80-12-4(L) 
79-5-7 
80-7-7 
80-6-23 
80-6-1 
79-7-18 

92 ............ . 
93.7 ........... . 
93.7 ........... . 
93.7 ........... . 
93.8 ........... . 
93.8 ........... . 
93.8 ........... . 
93.8 ........... . 
93A.I ......... . 
93A.3 ......... . 
96.3(a)(2) ...... . 
96.3(4) ........ . 
96.5 ........... . 
96.7 ........... . 
96. 7(2)( d) ...... . 
96.11 .......... . 
96.19 .......... . 
978 ........... . 
978 ........... . 
978.41(3) ...... . 
978.42 ........ . 
978.43 ........ . 
978.45 ........ . 
978.45 ........ . 
978.46 ........ . 
978.47 ........ . 
978.47 ........ . 
978.52 ........ . 
978.53(1) ...... . 
978.53(2) ...... . 
978.53(7) ...... . 
978.59 ........ . 
978.67 ........ . 
97C ........... . 
98.1(12) ....... . 
98.1(13) ...... .. 
98A.2(6) ....... . 
98A.2(6) ....... . 
98A.3 ......... . 
98A.4 ......... . 
998 ........... . 
998.1 ........ .. 
998.1(6) ...... .. 
998.6 ......... . 
998.7 ......... . 
99B.7(1)(b) ..... . 
998.7(3) ...... .. 
998.10 ........ . 
998.12 ........ . 
998.15 ........ . 
998.15 ........ . 
104A.I ........ . 
104A.2 ........ . 
104A.3 ........ . 

79-8-15 
79-6-2 
79-9-1 
80-4-14(L) 
79-6-2 
79-8-11 
80-3-21(L) 
80-4-14(L) 
79-7-16(L) 
79-7-16(L) 
80-5-16 
80-5-16 
80-12-16(L) 
80-5-16 
80-5-16 
80-12-16 
80-5-16 
79-9-16(L) 
80-1-14(L) 
79-4-5(L) 
79-4-5(L) 
80-8-12 
79-4-5(L) 
79-6-28(L) 
79-4-5(L) 
79-4-5(L) 
79-6-28 
79-4-5(L) 
79-4-5(L) 
79-4-5(L) 
79-4-5(L) 
80-11-9 
80-11-9 
80-8-IO(L) 
80-I-15(L) 
80-1-15(L) 
80-I-17(L) 
80-4-4(L) 
80-4-4(L) 
80-I-17(L) 
79-12-24 
80-3-12 
80-12-21 
80-3-12 
80-3-12 
80-12-21 
80-12-21 
80-3-12 
80-3-12 
80-3-12 
80-12-21 
80-7-19 
80-7-19 
80-7-19 



104A.4 ........ . 
104A.6 ........ . 
106.5 .......... . 
106.44 ......... . 
106.53 ......... . 
107.17 ......... . 
107.24(7) ...... . 
109.15 ......... . 
109.38 ......... . 
109.39 ......... . 
109.48 ......... . 
110.1 .......... . 
110.3 .......... . 
110.7 .......... . 
110.11 ......... . 
110.12 ......... . 
110A.5 ....... .. 
110A.6 ........ . 
111.27 ......... . 
111.34 ......... . 
111.46 ......... . 
111.49 ......... . 
1f1A.5 ........ . 
111A.5 ........ . 
113.3 .......... . 
113.4 .......... . 
113.6 .......... . 
114.2 .......... . 
111A.10 ....... . 
114.16 ......... . 
114.17 ......... . 
114.19 ......... . 
114.21 ......... . 
114.26 ......... . 
116 ........... . 
117A.1(1) ...... . 
123 ........... . 
123 ........... . 
123.3(4) ....... . 
123.3(10) ...... . 
123.3(11)(b) .... . 
123.15 ......... . 
123.17 ......... . 
123.29 ......... . 
123.45 ......... . 
123.46 ......... . 
123.47 ......... . 
123.96 ......... . 
123.49(2)(c) .... . 
123.49(2)(h) .... . 
123.50 ......... . 
123.90 ......... . 
123.134 ........ . 
125.2(11) ...... . 

CODE OF IOWA, 1979 (Cont.) 

80-7-19 
80-7-19 
80-I0-3(L) 
80-10-3(L) 
80-I0-3(L) 
79-6-26(L) 
79-6-26(L) 
79-9-7 
80-4-12(L) 
80-4-12(L) 
80-4-12(L) 
79-6-20(L) 
79-6-20(L) 
79-6-20(L) 
79-9-1 
79-9-1 
79-6-20(L) 
79-6-20(L) 
80-12-20(L) 
80-12-20(L) 
80-12-20(L) 
80-62-20(L) 
80-7-9(L) 
80-12-20(L) 
80-9-13 
80-9-13 
80-9-13 
80-7-18 
80-12-20(L) 
80-7-18 
79-5-4 
79-5-4 
79-5-4 
80-7-18 
80-1-8(L) 
80-12-10 
80-1-9(L) 
80-3-12 
80-11-11(L) 
80-12-15 
79-12-24(L) 
80-11-11(L) 
80-12-14(L) 
80-11-11(L) 
80-12-14(L) 
79-10-22(L) 
80-9-16(L) 
80-12-15(L) 
79-12-9 
80-9-16 
80-9-16(L) 
80-9-16(L) 
80-11-11(L) 
79-4-24(L) 

125.9(1) ....... . 
125.9(9) ....... . 
125.12(4) ...... . 
125.13 ......... . 
125.13(1) ...... . 
125.21 ......... . 
125.33 ......... . 
125.34 ......... . 
125.40 ......... . 
125.43 ......... . 
125.44 ......... . 
125.45 ......... . 
125.45 ......... . 
125.47 ......... . 
125.48 ......... . 
135.11(1) ...... . 
135.11(15) ..... . 
135.61 ......... . 
135.62(2) ...... . 
135.64 ......... . 
135.83 ......... . 
135C .......... . 
1350.1 ........ . 
137.4 .......... . 
137.6 .......... . 
137.6(2) ....... . 
137.7(3) ....... . 
137.7(4) ....... . 
137.20 ......... . 

140.13 .. ········ 
141 ........... . 
144.43 ......... . 
145 ........... . 
147 ........... . 
147.3 .......... . 
147.4 .......... . 
147.55 ......... . 
147.55 ......... . 
147.151 ........ . 
147A .......... . 
148.1 .......... . 
148.6 .......... . 
1488 .......... . 
151.1. ......... . 
151.7 .......... . 
152 ........... . 
152.1 .......... . 
152.1 .......... . 
152.1(3) ....... . 
152.5 .......... . 
152.10 ......... . 
154A.1 ........ . 
155 ........... . 
155.1 .......... . 

911 

80-7-10 
80-7-10 
80-7-10 
79-5-31(L) 
80-7-10 
79-5-31(L) 
79-4-24(L) 
80-4-9 
80-4-9 
79-6-22 
79-11-19(L) 
79-II-19(L) 
79-6-22 
79-4-24(L) 
79-6-22 
80-5-9(L) 
80-5-9(L) 
79-7-9(L) 
80-6-5 
79-7-9(L) 
79-7-9(L) 
79-9-24 
79-7-31(L) 
79-4-4(L) 
79-4-4(L) 
80-12-1 
80-12-1 
80-12-1 
79-4-4(L) 
80-11-I(L) 
80-2-3 
80-3-14 
79-6-8 
79-9-9(L) 
80-12-8(L) 
80-12-8(L) 
79-12-6(L) 
80-12-8(L) 
79-7-31 
80-2-13(L) 
80-12-25(L) 
79-12-6 
79-7-IO(L) 
79-4-29(L) 
79-2-7 
79-7-10(L) 
80-12-8(L) 
80-12-25(L) 
79-12-20(L) 
79-4-22(L) 
80-12-8(L) 
79-7-31(L) 
79-7-10(L) 
80-2-4 



912 

155.3(5) ....... . 
155.23 ......... . 
155.25 ......... . 
156 ........... . 
159.5 .......... . 
164.21 ......... . 
164.23 ......... . 
164.24 ......... . 
164.27 ......... . 
167.3 .......... . 
170.2 .......... . 
170.2 .......... . 
170A.2 ....... .. 
170A.2(5) ...... . 
170A.2(5) ...... . 
170A.2(5) ...... . 
170A.2(8) ...... . 
170A.2(8) ...... . 
170A.3 ....... .. 
170A.4 ........ . 
170A.4 ........ . 
170A.4 ........ . 
170A.5 ........ . 
174.2 .......... . 
174.9 .......... . 
174.13 ......... . 
174.13 ......... . 
174.14 ......... . 
174.15 ......... . 
174.15 ......... . 
174.17 ........ .. 
174.17 ......... . 
174.18 ......... . 
174.19 ......... . 
179.2 .......... . 
181.18 ......... . 
184A.I(7) ...... . 
184A.I8 ...... .. 
185.3 .......... . 
185.34 ......... . 
185C.3 ........ . 
198.18 ......... . 
204 .......... .. 
204 ........... . 
204.401(1) ..... . 
204.401(3) ..... . 
204.409 
204.409(2) ..... . 
204.410 ........ . 
210 .......... .. 
213 ........... . 
215 .......... .. 
215A .......... . 
217.3 .......... . 

CODE OF IOWA, 1979 (Cont.) 

80-2-4 
80-2-4 
80-2-4 
79-9-9(L) 
79-II-13(L) 
80-2-I(L) 
80-2-I(L) 
80-2-I(L) 
80-2-I(L) 
79-5-3(L) 
79-5-IO(L) 
79-5-II(L) 
80-I0-13(L) 
79-5-IO(L) 
79-5-II(L) 
80-9-2(L) 
79-5-IO(L) 
79-5-II(L) 
80-9-2(L) 
79-5-IO(L) 
79-5-II(L) 
80-9-2(L) 
80-10-13(L) 
80-8-13(L) 
80-8-13(L) 
79-4-4(L) 
80-8-13 
79-4-4(L) 
79-4-4(L) 
80-8-13 
79-4-4(L) 
80-8-IJ(L) 
80-8-13(L) 
79-4-4 
79-5-26(L) 
80-3-15(L) 
79-5-26(L) 
79-5-26(L) 
79-5-26(L) 
80-3-15(L) 
79-5-26(L) 
79-11-17 
79-4-38 
79-7-IO(L) 
79-12-15(L) 
79-12-15(L) 
79-I0-12(L) 
79-4-24(L) 
79-12-15(L) 
79-I0-7(L) 
79-I0-7(L) 
79-I0-7(L) 
79-11-IJ(L) 
80-3-16(L) 

217.30 ......... . 
217.30 ......... . 
218.95 ......... . 
222 .......... .. 
222 ........... . 
222.9 ......... .. 
222.60 ......... . 
222.78 ......... . 
222.81 ......... . 
226 ........... . 
226.16 ......... . 
227.11 ......... . 
227.13 ......... . 
229 ........... . 
229 ........... . 
229 ........... . 
229 ........... . 
229 ........... . 
229 ........... . 
229.1(2) ....... . 
229.1(8)(a) ..... . 
229.1(8)(c) ..... . 
229.1(10) ...... . 
229.6 .......... . 
229.7 .......... . 
229.8 .......... . 
229.8 .......... . 
229.9 .......... . 
229.12 ......... . 
229.12(3) ...... . 
229.13 ......... . 
229.13 ......... . 
229.13 ......... . 
229.14 ......... . 
229.14(2) ...... . 
229.15(4) ...... . 
229.15(4) ..... .. 
229.16 ......... . 
229.16 ......... . 
229.21 ......... . 
229.21(3) ...... . 
229.22(4) ...... . 
229.27 ......... . 
229.27 ......... . 
229.27(1) ..... .. 
229.27(3) ...... . 
229.39(1) ...... . 
229.39(2) ...... . 
229.50 ......... . 
229.51 ......... . 
229.51 ......... . 
229.52 ......... . 
229.52 ......... . 
229.52 ......... . 

79-6-17(L) 
80-6-14 
80-6-6(L) 
79-9-24 
80-6-14 
79-4-9 
79-6-27 
79-10-8 
80-10-8 
79-4-9 
79-4-9 
79-4-9 
79-4-9 
79-7-7 
79-7-8 
79-8-19(L) 
79-9-12 
79-9-23 
79-9-24 
79-4-9 
79-4-9 
79-4-9 
79-4-9 
79-6-6(L) 
79-6-6(L) 
79-6-6(L) 
80-7-13 
80-6-6(L) 
79-6-6(L) 
80-7-13 
79-4-9 
79-8-21(L) 
80-6-6(L) 
79-4-9 
79-4-9 
79-4-9 
80-11-12 
79-4-9 
80-11-12 
79-6-6(L) 
80-3-4 
80-11-12 
79-6-17(L) 
80-10-8 
80-6-6(L) 
80-6-6(L) 
80-606(L) 
80-6-6(L) 
79-6-6(L) 
79-6-6(L) 
79-I0-12(L) 
79-6-6(L) 
80-7-13 
79-6-6(L) 



230 ........... . 
230 ........... . 
230.1 .......... . 
230.15 ......... . 
230.18 ......... . 
230.25 ......... . 
230.30 ......... . 
230.31 ........ .. 
230A .......... . 
130A.3 ........ . 
230A.12 ....... . 
230A.13 ...... .. 
230A.16 ....... . 
230A.17 ....... . 
230A.18 ....... . 
231 ........... . 
231 ........... . 
232 ........... . 
232 ........... . 
232 ........... . 
232 ........... . 
232 ........... . 
232.11 ......... . 
232.19(1) ...... . 
232.19(2) ...... . 
232.20(1) ...... . 
232.21(1)(c) .... . 
232.21(l)(d) .... . 
232.21(4) ...... . 
232.22(i) ....... . 
232.68(6) ...... . 
232.139(4) .... .. 
232.139(5) .... .. 
232.139( 6) ..... . 
232.141 ........ . 
232.141 ........ . 
232.147 ........ . 
232.147(2) ..... . 
234.11 ......... . 
234.21 ......... . 
234.22 ......... . 
234.27 ......... . 
238.1 .......... . 
238.2 .......... . 
238.5 .......... . 
239.2(4) ....... . 
239.2(4)(b) ..... . 
239.5 .......... . 
249A.6 ........ . 
2498 .......... . 
2498 .......... . 
2498.4(2) ...... . 
250 .......... .. 
250.1 .......... . 

CODE OF IOWA, 1979 (Cont.) 

79-5-24 
79-8-21(L) 
80-3-5(L) 
79-6-22 
80-10-8 
79-6-22 
80-10-8 
79-4-9 
79-5-2(L) 
80-6-21(L) 
80-6-21(L) 
80-6-21(L) 
80-6-21(L) 
80-6-21(L) 
80-6-2(L) 
80-3-1 
79-7-8 
79-7-13 
79-8-15 
79-9-17 
79-9-20 
80-3-1 
80-9-10 
79-7-1 
79-7-1 
79-7-1 
79-7-1 
79-7-1 
79-7-1 
79-7-1 
80-10-1(6) 
79-7-1 
79-7-1 
79-7-1 
79-11-3 
79-12-1 
80-1-10 
80-9-1(L) 
79-9-14(L) 
80-12-25(L) 
80-12-25(L) 
80-12-25(L) 
79-12-21(L) 
79-12-21(L) 
79-12-21(L) 
79-8-14(L) 
80-3-8 
80-5-10(L) 
79-9-25(L) 
79-4-3(L) 
79-7-19(L) 
79-8-2(L) 
79-7-32(L) 
80-1-7 

252 ........... . 
252 ........... . 
252 ........... . 
252 ........... . 
252 ........... . 
252.27 ......... . 
2528.7 ........ . 
253 ........... . 
255 ........... . 
255.1 .......... . 
255.4 .......... . 
256.1 .......... . 
257.9 .......... . 
257.10(4) ...... . 
257.10(6) ...... . 
257.18(9) ...... . 
258.18(10) ..... . 
257.25 ......... . 
257.25(3) ...... . 
257.25(4) ...... . 
257.25(6) ...... . 
258.22 ......... . 
258A .......... . 
258A .......... . 
258A.1(l)(a) ... . 
258A.3(1) ...... . 
258A.3 ........ . 
258A.4 ........ . 
258A.4 ........ . 
265.4 .......... . 
273 ........... . 
273.9 .......... . 
274.1 .......... . 
274.1 .......... . 
274.1 .......... . 
274.7 .......... . 
274.7 .......... . 
275.32 ......... . 
278.1 ......... .. 
278.1(2) ...... .. 
279.8 .......... . 
279.8 .......... . 
279.9 .......... . 
279.12 ......... . 
279.12 ......... . 
279.13 ......... . 
279.33 ......... . 
279.34 ......... . 
279.37 ......... . 
279.40 ......... . 
279.40 ......... . 
280 .......... .. 
281.2 .......... . 
281.2(i) ........ . 

913 

79-7-27 
79-9-11 
79-11-3 
80-3-5(L) 
80-6-14 
80-3-8 
80-4-1(L) 
79-7-27 
79-6-12 
179-7-26(L) 
79-7-26(L) 
80-7-20(L) 
80-1-12(L) 
79-12-8 
79-12-8 
79-12-8 
79-12-8 
80-1-12(L) 
79-8-27 
79-8-27 
79-7-20 
80-7-20(L) 
79-9-9(L) 
80-1-8(L) 
79-5-4 
79-5-4 
79-12-6(L) 
79-12-6(L) 
79-5-4 
79-9-4(L) 
79-9-4(L) 
80-4-6(L) 
79-4-32(L) 
80-2-2(L) 
80-6-17(L) 
79-4-32(L) 
80-2-2(L) 
79-11-17 
80-11-10(L) 
79-7-25 
79-4-32(L) 
80-2-2(L) 
80-4-4(L) 
79-7-24 
80-10-11(L) 
80-10-11(L) 
79-11-20(L) 
79-11-20(L) 
80-6-11(L) 
79-6-14 
80-2-14(L) 
79-8-27 
80-4-6(L) 
79-7-3 
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281.2(2) ....... . 
281.9 .......... . 
282.2 .......... . 
282.3(1) ....... . 
282.3(2) ....... . 
282.3(2) ....... . 
282.3(3) ....... . 
282.6 .......... . 
283A.9 ........ . 
284.12(10) ..... . 
285.1 .......... . 
286 ........... . 
291.13 ......... . 
291.13 
291.12 ......... . 
291.13 ......... . 
291.14 ......... . 
291.15 ......... . 
296.1 .......... . 
293.3 .......... . 
297.5 .......... . 
297.5 .......... . 
297.41 ......... . 
298.8 .......... . 
298.37 ......... . 
301.1 .......... . 
301.28 ......... . 
302.3(2) ....... . 
303 ........... . 
304.3 .......... . 
304.17 ......... . 
304A .......... . 
305.1 .......... . 
305.8 .......... . 
306 .......... .. 
306.3(1) ...... .. 
306.3 .......... . 
306.4 .......... . 
306.4 .......... . 
306.4(2) ....... . 
306.6 .......... . 
306.8 .......... . 
306.10 ......... . 
306.10 ........ .. 
306.10 ........ .. 
306.11 ......... . 
306.ll ........ .. 
306.12 ........ .. 
306.12 ......... . 
306.13 ........ .. 
306.13 ......... . 
306.14 ........ .. 
306.14 ......... . 
306.15 ......... . 

CODE OF IOWA, 1979 (Cont.) 

79-7-3 
80-4-6(L) 
79-II-18(L) 
79-7-3 
79-7-3 
80-4-6 
79-7-3 
79-12-22(L) 
79-II-20(L) 
80-3-23(L) 
79-7-20 
79-7-2 
79-11-17 
80-11-IO(L) 
79-II-20(L) 
79-II-20(L) 
79-II-20(L) 
79-II-20(L) 
80-6-15(L) 
80-6-17(L) 
79-11-17 
79-11-20(L) 
79-7-25 
80-12-18 
80-6-17(L) 
79-12-22(L) 
80-2-2(L) 
80-10-5 
79-8-l3(L) 
80-I-20(L) 
80-I-20(L) 
79-I0-4(L) 
79-11-22 
79-11-22 
79-9-21 
79-4-21(L) 
80-3-20(L) 
79-7-2 
80-3-20(L) 
80-3-17(L) 
80-8-7(L) 
79-7-2 
80-3-17(L) 
80-3-20(L) 
80-8-2(L) 
80-3-17(L) 
80-8-2(L) 
80-3-17(L) 
80-8-2(L) 
80-3-17(L) 
80-8-2(L) 
80-3-17(L) 
80-8-2(L) 
80-3-17(L) 

306.15 ......... . 
306.16 ......... . 
306.16 ......... . 
306.17 ......... . 
306.17 ......... . 
306.18 ......... . 
306.19 ......... . 
306.20 ......... . 
306.21 ......... . 
306.21 ......... . 
306.21 ......... . 
306.21 ......... . 
306.22 ......... . 
306.22 ......... . 
306.23 ......... . 
306.23 ......... . 
306.24 ........ .. 
306.24 ......... . 
306.25 ......... . 
306.25 ......... . 
306.26 ......... . 
307 ........... . 
307.10(5) ..... .. 
307A .......... . 
309 ........... . 
309.9 .......... . 
309.18 ......... . 
312.2 .......... . 
313.2 .......... . 
317.3 ......... .. 
319.14 ......... . 
320 ........... . 
321 ........... . 
321 ........... . 
321.1 .......... . 
32l.l(3)(b) ..... . 
321.1(48) ..... .. 
32l.l(68)(a) .... . 
321.2 .......... . 
321.18 ......... . 
321.19 ......... . 
321.19 ......... . 
321.20 ......... . 
321.48 ......... . 
321.53 ......... . 
321.54 ......... . 
321.55 ........ .. 
321.85 ......... . 
321.174 ........ . 
321.220 ........ . 
321.228(2) ..... . 
321.230 ........ . 
321.281 ........ . 
321.281 ....... .. 

80-8-2(L) 
80-3-17(L) 
80-8-2(L) 
80-3-17(L) 
80-8-2(L) 
80-3-17(L) 
80-3-17(L) 
80-3-17(L) 
79-4-21 
79-10-20 
80-2-12 
80-8-2(L) 
80-7-3(L) 
80-8-2(L) 
80-7-3(L) 
80-8-2(L) 
80-7-3(L) 
80-8-2(L) 
80-7-3(L) 
80-8-2(L) 
80-8-2(L) 
80-12-II(L) 
79-8-10 
80-12-II(L) 
79-9-22 
79-6-13 
79-4-17(L) 
80-8-7(L) 
79-10-22(L) 
80-9-6(L) 
80-4-3(L) 
79-6-24(L) 
79-6-24(L) 
79-7-20 
80-8-14(L) 
80-9-12(L) 
79-1 0-22(L) 
79-7-61(L) 
80-9-7(L) 
80-5-2 
79-12-6(L) 
80-5-2 
80-5-2 
80-5-2 
80-6-9(L) 
80-6-9(L) 
80-6-9(L) 
80-7-6(L) 
80-6-9(L) 
80-9-8(L) 
80-5-2 
79-7-30(L) 
79-4-24(L) 
79-I0-12(L) 



321.281 ........ . 
321.285 ........ . 
321.289 ........ . 
321.290 ........ . 
321.293 ........ . 
321.295 ........ . 
321.272(1) ..... . 
321.372(1) ..... . 
321.382 ........ . 
321.457 ........ . 
321.482 ........ . 
321.491 ........ . 
321B.2 ........ . 
321B.3 ........ . 
321E .......... . 
321G.4 ........ . 
321G.6 ........ . 
324.3 .......... . 
327C .......... . 
3270 .......... . 
3270.29 ....... . 
327E .......... . 
327F .......... . 
327G .......... . 
327G .......... . 
327H .......... . 
327H.23 ....... . 
329 ........... . 
330 ........... . 
330.17 ......... . 
331.1 .......... . 
331.3 .......... . 
331.3(13) ...... . 
331.9 .......... . 
331.18 ......... . 
331.21 ......... . 
331.22 ......... . 
331.22 ......... . 
331.22 ......... . 
331.26 ......... . 
332 ........... . 
332 ........... . 
332.1 .......... . 
332.3 .......... . 
332.3 .......... . 
332.3 .......... . 
332.3 .......... . 
332.3 .......... . 
332.3 .......... . 
332.3(5) ....... . 
332.3(5) ....... . 
332.3(6) ....... . 
332.3(10) ...... . 
332.3(10) ...... . 

CODE OF IOWA, 1979 (Cont.) 

79-1 0-12(L) 
79-6-1 
80-7-6(L) 
80-7-6(L) 
80-7-6(L) 
80-7-6(L) 
79-6-1 
80-12-3(L) 
80-8-14(L) 
79-8-10 
80-7-6(L) 
80-I0-14(L) 
80-12-4(L) 
80-9-10 
79-8-10 
80-10-3(L) 
80-I0-3(L) 
80-5-5(L) 
80-3-3(L) 
80-I-15(L) 
80-2-3(L) 
80-I-15(L) 
80-1-15(L) 
80-I-15(L) 
80-3-7 
80-12-I(L) 
80-I-11(L) 
80-6-3(L) 
80-6-3(L) 
79-11-4 
80-6-21(L) 
80-2-5 
80-7-3(L) 
80-2-5 
79-7-27 
79-10-IO(L) 
79-4-12 
80-5-8 
80-9-6(L) 
79-11-5 
79-I0-21(L) 
80-6-3(L) 
79-8-21(L) 
79-7-27 
80-6-21(L) 
80-7-17(L) 
80-8-2(L) 
80-9-6(L) 
80-10-2 
79-10-IO(L) 
80-4-2 
79-7-32(L) 
79-6-14 
80-5-8 

332.3(18) ...... . 
332.3(21) ...... . 
332.3(23) ...... . 
332.3(27) ...... . 
332.3(32) ...... . 
332.9 .......... . 
332.9 .......... . 
332.10 ......... . 
332.23 ......... . 
332.23 ......... . 
332.35 ......... . 
332.62 ......... . 
332.62 ......... . 
33.1 ........... . 
333.2 .......... . 
333.2 .......... . 
333.3 .......... . 
333.4 .......... . 
333.5 .......... . 
333.6 .......... . 
333.21 ......... . 
335.2 .......... . 
335.2 .......... . 
336 ........... . 
336.2(1) ....... . 
336.2(1) ....... . 
336.2(5) ....... . 
336.2(6) ....... . 
336.2(7) ....... . 
336.2(2) ....... . 
336.2(6) ....... . 
336.2(7) ....... . 
336A.4 ........ . 
337.3 .......... . 
337.11(10) ..... . 
338.1 .......... . 
338.2 .......... . 
338.1 .......... . 
338.2 .......... . 
340 ........... . 
340.4 .......... . 
340.4 .......... . 
340.8 .......... . 
340.8 .......... . 
340.9 .......... . 
340A .......... . 
340A.6 ........ . 
340A.6 ........ . 
340A.6 ........ . 
341 ........... . 
341.1 .......... . 
341.3 .......... . 
341A.6(5) ...... . 
341A.6(6) ...... . 

915 

79-4-12 
80-10-16(L) 
79-6-5(L) 
79-4-13(L) 
80-1-11(L) 
79-3-7 
80-4-2 
80-4-2 
79-5-IO(L) 
79-5-11(L) 
80-10-2 
79-3-7 
79-8-26(L) 
80-4-2 
79-6-6(L) 
79-7-18 
80-4-2 
80-4-2 
80-4-2 
80-4-2 
79-11-4 
79-5-13(L) 
80-2-12 
79-10-1 
79-I0-21(L) 
80-6-13(L) 
79-3-2 
79-6-15 
79-6-5(L) 
79-12-3(L) 
79-12-3(L) 
79-12-3(L) 
79-6-22 
80-3-4 
79-5-I(L) 
80-9-15(L) 
80-9-15(L) 
80-II-7(L) 
80-11-7(L) 
79-10-1 
79-4-12 
79-8-16(L) 
79-4-12 
79-5-30(L) 
79-3-7 
79-10-1 
79-3-7 
80-5-8 
80-7-8 
79-11-6 
79-12-4 
80-5-6 
79-5-7 
79-5-7 
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341A.6(7) ...... . 
341A.7 ........ . 
341A.7 ........ . 
341A.8 ........ . 
341A.8 ........ . 
341A.II ...... .. 
341A.I3 ...... .. 
341A.I3 ...... .. 
341A.I8 ....... . 
341A.I8 ....... . 
343.10 ......... . 
343.12 ......... . 
344 .......... .. 
344.1 .......... . 
344.2 .......... . 
344.6 .......... . 
344.8 .......... . 
344.9 .......... . 
345.1 .......... . 
347 ........... . 
347 ........... . 
347 ........... . 
347.7 .......... . 
347.13 ......... . 
347.13 ......... . 
347.13 ......... . 
347.13(5) ...... . 
347.13(14) ..... . 
347.14(1) ...... . 
347.14(10) ..... . 
347.14(13) ..... . 
347.16 ........ .. 
347.18 ........ .. 
347.12 ......... . 
347A .......... . 
347A .......... . 
349.3 .......... . 
349.5 .......... . 
349.6 .......... . 
349.7 .......... . 
349.16 ........ .. 
351.6 .......... . 
351.26 ......... . 
351.37 ......... . 
351.41 ........ .. 
352.1 .......... . 
352.2 .......... . 
354 ........... . 
356A.I ........ . 
356A.7 ........ . 
3578.5 ........ . 
358A .......... . 
358A .......... . 
358A.8 ........ . 

CODE OF IOWA, 1979 (Cont.) 

79-5-7 
80-7-4 
79-12-4 
79-5-7 
79-12-4 
80-7-4 
79-5-7 
79-12-4 
79-4-28 
80-7-4 
79-10-IO(L) 
79-10-IO(L) 
79-9-15 
80-4-2 
80-4-2 
80-4-2 
80-4-2 
80-4-2 
80-8-13(L) 
79-8-17(L) 
79-9-11 
79-I0-13(L) 
79-II-2(L) 
79-6-5(L) 
79-8-8 
79-12-3 
79-7-4(L) 
79-II-2(L) 
79-7-4(L) 
79-12-3 
79-6-5(L) 
80-3-5(L) 
79-7-4(L) 
79-6-5(L) 
79-I0-13(L) 
79-I0-16(L) 
80-I-3(L) 
80-I-3(L) 
80-I-3(L) 
80-I-3(L) 
80-5-12 
79-9-19(L) 
80-I0-16(L) 
80-I0-16(L) 
80-10-16(L) 
79-9-19(L) 
79-9-19(L) 
79-6-24(L) 
80-7-17(L) 
80-7-17(L) 
80-8-15(L) 
79-I0-20(L) 
80-5-12(L) 
80-6-22 

358A.I2 ....... . 
359.20 ......... . 
359.21 ......... . 
359.22 ......... . 
359.23 ......... . 
359.24 ......... . 
359.25 ......... . 
359.26 ......... . 
359.27 ......... . 
362.2(1) ....... . 
362.3 .......... . 
362.5 .......... . 
362.5 .......... . 
362.5 .......... . 
362.5 .......... . 
362.5 .......... . 
362.5 .......... . 
362.6 .......... . 
362.6 .......... . 
364 ........... . 
364.1 .......... . 
364.1 .......... . 
364.1 .......... . 
364.1 .......... . 
364.2 .......... . 
364.2 .......... . 
364.2(3) ...... .. 
364.3 
364.3(4) ....... . 
364.4 .......... . 
364.16 ......... . 
368 ........... . 
368.20(2) ...... . 
372.5 .......... . 
372.13(4) ...... . 
372.13(5) ...... . 
372.13(8) ...... . 
372.13(8) ...... . 
376.4 .......... . 
376.4 .......... . 
376.6(1) ...... .. 
376.8(2) ...... .. 
376.9 .......... . 
376.11 ......... . 
380.6 .......... . 
380.7 .......... . 
384.1 .......... . 
384.2 .......... . 
384.4(1) ...... .. 
384.5 .......... . 
384.9 .......... . 
384.9 .......... . 
384.13( 10) ..... . 
384.12(19) .... .. 

80-9-2(L) 
79-8-28(L) 
79-8-28(L) 
79-8-28(L) 
79-8-28(L) 
79-8-28(L) 
79-8-28(L) 
79-8-28(L) 
79-8-28(L) 
80-5-12(L) 
80-5-12(L) 
79-3-12(L) 
79-7-23 
79-1 0-23(L) 
80-2-3 
80-5-4(L) 
80-10-10 
79-10-23(L) 
80-2-3 
79-10-5 
79-11-4 
79-II-14(L) 
80-9-5(L) 
80-10-4 
80-2-9(L) 
80-10-4 
80-9-5(L) 
80-2-9(L) 
79-II-14(L) 
80-12-6(L) 
79-9-26(L) 
79-7-17(L) 
79-9-26(L) 
79-7-23 
79-6-14 
80-5-II(L) 
80-5-4 
80-10-10 
79-10-23 
80-2-10 
80-2-10 
80-2-10 
80-2-10 
80-2-10 
80-5-12(L) 
80-5-12(L) 
79-11-14 
80-8-4(L) 
80-4-13 
80-4-13 
79-10-14 
80-4-13 
80-12-6(L) 
80-4-13 



384.24 ......... . 
384.24(3)(j) .... . 
384.25 ......... . 
384.57 ......... . 
384.58 ......... . 
384.59 ......... . 
384.60 ......... . 
384.60 ......... . 
384.62 ......... . 
384.65 ......... . 
384.65 ......... . 
384.68(5) ...... . 
384.69 ......... . 
384.82 ......... . 
384.87 ......... . 
384.99 ......... . 
387.1 .......... . 
387.2 .......... . 
387.3 .......... . 
387.4 .......... . 
387.5 .......... . 
400.1 .......... . 
400.3 .......... . 
400.10 ......... . 
400.11 " " . " " . 
400.11 ......... . 
400.12 ......... . 
400.15 ......... . 
400.17 ......... . 
400.26 ......... . 
400.26 ......... . 
400.27 ......... . 
400.29(4) ...... . 
403.2 .......... . 
403.3.' ........ . 
403.4" . " . " " 
403.5. 
403.L' 
403.1(-. 
409 .. 
409.1 . 
409.1" 
409.1 "" 
409.4 .... . 
409.5 ..... . 
409.8 ..... . 
409.9 ...... ' .. 
409.9 ..... . 
409.12 ..... . 
409.12 .... . 
409.14 .... . 
409.14 ..... . 
409.16 .... . 
409.31 ..... . 

CODE OF IOWA, 1979 (Cont.) 

80-8-4(L) 
79-II-14(L) 
80-8-4(L) 
80-7-15(L) 
79-5-33(L) 
79-5-33(L) 
79-5-33(L) 
80-12-24 
79-5-33(L) 
79-5-33(L) 
80-12-24(L) 
80-12-24(L) 
79-7-21 
79-12-16(L) 
79-12-16(L) 
80-2-2(L) 
80-60-5 
80-6-5 
80-6-5 
80-6-5 
80-6-5 
79-7-12 
79-7-12 
79-8-29 
79-6-3(L) 
79-8-29 
80-1-14(L) 
79-7-23 
80-7-7 
79-3-8(L) 
79-7-12 
79-7-12 
79-4-28 
80-9-5(L) 
80-9-5(L) 
80-9-5(L) 
80-9-6 
80-9-5(L) 
79-7-23 
79-I0-20(L) 
80-2-12 
80-5-15(L) 
80-12-17(L) 
79-4-21(L) 
79-4-21(L) 
79-6-7 
79-6-7 
80-2-12 
79-6-7 
80-2-12 
79-4-21(L) 
80-2-12 
80-2-12 
79-4-21(L) 

409.45 ......... . 
410 ........... . 
410.6 .......... . 
411.3 .......... . 
411.6 .......... . 
411.6(8)(c) .... .. 
413 .......... .. 
413.3 .......... . 
414.8 .......... . 
419.1 .......... . 
419.2 .......... . 
419.16 ......... . 
422.33(1) ...... . 
422.42(2) ...... . 
422.42(6) ...... . 
422.45(5) ...... . 
422.53(5) ...... . 
425.11 ......... . 
425.16" """" 
427.1(2) """" 
427.1(7) """" 
427.1(9) """" 
427.1( 10) """. 
427.1(34) ...... . 
427.3 .......... . 
427.3(4) "."". 
427.3(4) """" 
427.9 .......... . 
427.11 ......... . 
427 A. II " " " " 
428.4 .......... . 
428.7 .......... . 
428A.I ........ . 
428A.2 ........ . 
428A.4 ........ . 
428A.II ...... .. 
441.1 .......... . 
441.1 .......... . 
441.2 .......... . 
441.2 .......... . 
441.5 .......... . 
441.5 .......... . 
441.5 .......... . 
441.6 .......... . 
441.8 .......... . 
441.8 .......... . 
441.16 ......... . 
441.16 ......... . 
441.23 ......... . 
441.29 ......... . 
441.37 ......... . 
441.38 ......... . 
441.46 ......... . 
441.65 ......... . 

917 

79-6-7 
80-8-IO(L) 
79-4-II(L) 
80-I-14(L) 
80-7-7 
80-12-5(L) 
79-10-14 
79-7-6(L) 
79-8-20(L) 
80-10-18 
80-10-18 
80-10-18 
80-2-7 
80-5-IJ(L) 
80-5-13(L) 
805-5(L) 
79-4-37 
79-12-2 
79-8-7 
80-1-19(L) 
80-8-9(L) 
80-3-IO(L) 
80-8-9(L) 
80-3-6(L) 
79-12-2 
79-II-9(L) 
80-I0-7(L) 
79-8-7 
79-8-7 
79-4-35 
79-12-2 
79-5-22(L) 
79-4-20 
79-4-20 
79-4-20 
79-4-20 
80-7-12(L) 
80-I0-9(L) 
80-7-12(L) 
80-I0-9(L) 
80-I0-9(L) 
79-4-8(L) 
79-9-18(L) 
80-I0-9(L) 
79-4-8(L) 
79-9-18(L) 
80-7-12(L) 
80-10-9(L) 
79-12-2 
~f}-8-11 

9-4-18 
/9-4-18 
80-I-19(L) 
80-2-12 



918 

441.65 ......... . 
442 ........... . 
442 ........... . 
442.2 .......... . 
442.4(1) ....... . 
442.9 .......... . 
442.42 ......... . 
444 ........... . 
444.12 ......... . 
444.12 ......... . 
445 ........... . 
445.16 ......... . 
445.37 ......... . 
445.60 ......... . 
446 ........... . 
446 ........... . 
446.18 ......... . 
447.1 .......... . 
447.1 .......... . 
447.5 .......... . 
448.1 .......... . 
449.1 .......... . 
452.10 ......... . 
452.10 ......... . 
453.1 .......... . 
453.1 .......... . 
453.7 .......... . 
453.7 .......... . 
455.1 .......... . 
455.1 .......... . 
455.2 .......... . 
455.2 .......... . 
455.4 .......... . 
455.7 .......... . 
455.9 .......... . 
455.10 ......... . 
455.10 ......... . 
455.11 ......... . 
455.12 ......... . 
455.18 ......... . 
455.28 ......... . 
455.30 ......... . 
455.33 ......... . 
455.134 ........ . 
455.135 ........ . 
455.135 ........ . 
455.135(6) ..... . 
455.135(8) ..... . 
455.136 ........ . 
455.164 ........ . 
455.164 ........ . 
455.166 ........ . 
455.169 ........ . 
455A .......... . 

CODE OF IOWA, 1979 (Cont.) 

80-5-15(L) 
79-7-20 
80-11-IO(L) 
80-12-18 
80-4-6(L) 
80-12-18 
80-12-15(L) 
79-9-23 
79-7-27 
79-8-21(L) 
79-9-IO(L) 
80-3-6(L) 
80-1-13(L) 
79-4-18 
79-9-5 
79-9-IO(L) 
79-7-21 
79-8-22(L) 
80-6-1 
80-6-1 
80-6-1 
80-6-7(L) 
79-7-27 
80-7-15 
79-4-2(L) 
79-7-27 
79-7-27 
80-7-15(L) 
79-6-19 
80-3-13 
79-6-19 
80-3-13 
76-9-19(L) 
79-6-19 
80-12-22(L) 
80-6-2(L) 
80-12-22(L) 
80-12-22(L) 
80-12-22(L) 
79-6-19 
79-6-19 
79-6-19 
80-12-22(L) 
80-12-22(L) 
79-6-19 
80-12-22(L) 
79-6-11 
79-6-11 
80-12-22(L) 
80-6-2(L) 
80-12-22(L) 
80-6-2(L) 
80-6-2(L) 
79-6-22 

455A .......... . 
455B .......... . 
455B .......... . 
455B.I6 ....... . 
455B.25 ....... . 
455B.44 ....... . 
455B.45 ....... . 
455B.49 ....... . 
455B.52 ....... . 
455B.82(3) ..... . 
455B.115 ...... . 
455C.I ........ . 
455C.2 ........ . 
455C.3 ........ . 
455C.4 ........ . 
457.12 ......... . 
462.1 .......... . 
462.2 .......... . 
462.3 .......... . 
462.27 ......... . 
467.A ......... . 
474.3 .......... . 
474.4 .......... . 
474.5 .......... . 
476.2 .......... . 
497 ........... . 
498 ........... . 
499.9(2) ....... . 
499B.3 ........ . 
499B.IO ....... . 
499B.II ....... . 
534.2(1) ....... . 
534.8( I) ....... . 
534.21(2) ...... . 
535 ........... . 
535 ........... . 
535 ........... . 
535 ........... . 
535.2 .......... . 
535.2 .......... . 
535.2 .......... . 
535.2 .......... . 
535.2(4) ....... . 
535A.I(2) ...... . 
535A.I(3) ...... . 
535A.I(4) ...... . 
535A.4(4) ...... . 
536 ........... . 
537 ........... . 
537 ........... . 
537.1301 ....... . 
537.1301 ....... . 
537.1301(16) ... . 
537.1301(17) ... . 

79-9-7(L) 
79-6-10 
79-I0-15(L) 
79-12-17(L) 
80-10-5 
80-10-5 
80-7-18 
80-10-5 
79-12-17(L) 
80-10-5 
80-10-5 
79-12-13(L) 
79-12-13(L) 
79-12-13(L) 
79-12-13(L) 
80-3-13 
80-3-13 
80-6-2(L) 
80-6-2(L) 
80-6-2(L) 
79-6-25 
80-4-7 
80-4-7 
80-4-7 
79-10-3(L) 
80-9-1 
80-9-1 
79-7-24 
79-12-2 
79-12-2 
79-12-2 
79-12-5(L) 
80-2-II(L) 
80-10-17 
79-5-12(L) 
79-5-27(L) 
79-8-18(L) 
79-8-30 
79-7-6(L) 
79-9-13 
80-3-11 
80-12-9 
79-10-11 
79-6-21 
79-6-21 
79-6-21 
79-6-21 
79-5-27(L) 
79-8-30 
80-7-21 
79-7-6 
79-12-28 
79-12-9(L) 
79-12-9(L) 



551A .......... . 
554.9407(3) .... . 
558.8 .......... . 
558.44 ......... . 
558.52 ......... . 
558.57 ......... . 
558.61 ......... . 
558.62 ......... . 
558.63 ......... . 
558.65 ......... . 
562.4 .......... . 
562.4 .......... . 
562A .......... . 
562A .......... . 
562A .......... . 
5628 .......... . 
5628.7 ........ . 
565A.9(2) ...... . 
565A.lt ....... . 
567 ........... . 
569.8 .......... . 
573.12 ......... . 
592.3 .......... . 
595.4 .......... . 
595.5 .......... . 
596.1 .......... . 
596.2 .......... . 
596.7 .......... . 
599.1 .......... . 
600.2(2) ....... . 
600.8 .......... . 
600A .......... . 
601A.2(10) ..... . 
601A.6(l)(a) ... . 
601A.6(2) ...... . 
601A.8 ........ . 
601A.13(8)(a)(l) .. . 
601A.15(3)(d) .. . 
601A.15(4) ..... . 
601A.15(5) ..... . 
601A.16 ....... . 
601A.18 ....... . 
6018.6(9) ...... . 
601G .......... . 
602.5 .......... . 
602.50 ......... . 
602.58 ......... . 
602.63 ......... . 
606.7 .......... . 
606.22 ......... . 
613A .......... . 
613A .......... . 
613A .......... . 
613A .......... . 

CODE OF IOWA, 1979 (Cont.) 

80-1-15(L) 
79-4-6 
80-8-11 
79-9-8 
79-4-7 
80-8-11 
80-8-11 
80-8-11 
80-8-11 
79-4-21 
79-7-14 
79-11-2(L) 
79-7-14 
79-9-6 
79-10-5 
79-9-6 
79-7-6(L) 
79-12-29(L) 
79-12-29(L) 
79-11-1 
79-7-21 
80-7-15(L) 
80-2-12 
79-12-12(L) 
80-3-18(L) 
79-12-12(L) 
79-12-12(L) 
79-12-12(L) 
79-1-29(L) 
79-12-21(L) 
79-12-21(L) 
79-12-21(L) 
79-8-27 
80-7-7 
80-7-7 
80-7-19 
80-7-5(L) 
80-7-5(L) 
80-11-4(L) 
80-7-5(L) 
80-11-4(L) 
80-7-7 
79-6-23(L) 
80-7-11(L) 
79-9-12 
79-4-5(L) 
79-4-5(L) 
80-7-14(L) 
79-12-14(L) 
79-7-26(L) 
79-6-15 
79-6-25 
79-9-11 
80-3-9(L) 

613A.7 ........ . 
613A.9 ........ . 
613A.10 ....... . 
614.21 ......... . 
618.3 .......... . 
618.7 .......... . 
622.10 ......... . 
622.69 ......... . 
622.71 ......... . 
622.71 ......... . 
622.71 ......... . 
622.74 ......... . 
622.79 ......... . 
624.20 ......... . 
625.1 .......... . 
625.1 .......... . 
625.14 ......... . 
625.14 ......... . 
626.24 ......... . 
627.6 .......... . 
627.18 ......... . 
633.10 ......... . 
633.28 ......... . 
633.31 ......... . 
633.31(2)(K) ... . 
633.70 ......... . 
648.3 .......... . 
648.4 .......... . 
663.628 ........ . 
666.3 .......... . 
666.5 .......... . 
666.6 .......... . 
670 ........... . 
675.39 ......... . 
675.40 ......... . 
684.18 ......... . 
684.19 ......... . 
691.1(10) ...... . 
692.1 .......... . 
692.1( to) ...... . 
692.2 .......... . 
692.2 .......... . 
692.3 .......... . 
692.5 .......... . 
692.8 .......... . 
692.18 ......... . 
92.19 .......... . 
693.4 .......... . 
693.5 .......... . 
693.6 .......... . 
702.7 .......... . 
702.7 .......... . 
704.1 .......... . 
716.7 .......... . 

919 

80-4-13 
80-4-13 
80-4-13 
80-10-17 
79-4-25 
79-4-25 
80-7-13 
80-1-6 
79-4-30(L) 
79-12-27 
80-1-6 
80-1-6 
80-1-6 
80-7-16 
79-11-3 
80-1-6 
79-11-3 
80-1-6 
79-6-25 
79-6-22 
79-6-25 
79-12-11(L) 
79-12-11(L) 
79-12-11(L) 
80-9-9(L) 
79-12-11(L) 
79-7-14 
79-7-14 
80-10-8 
80-10-5 
80-10-5 
80-10-5 
79-7-20 
80-10-6(L) 
80-10-6(L} 
79-7-7 
79-7-7 
79-7-15 
80-9-17 
79-5-7 
79-5-7 
79-7-15(L) 
79-5-7 
79-7-15(L) 
79-12-18(L) 
80-9-17(L) 
79-7-15(L) 
79-11-14(L) 
79-11-14(L) 
79-11-14(L) 
79-5-20 
80-3-22(L) 
80-3-22(L) 
79-8-3 



920 CODE OF IOWA, 1979 (Cont.) 

721.2 .......... . 
721.2 .......... . 
721.2(1) ...... .. 
721.2(5) ...... .. 
721.2(5) ...... .. 
721.2(6) ...... .. 
721.11 ......... . 
722.1 .......... . 
722.1 .......... . 
722.1 .......... . 
722.2 .......... . 
722.2 .......... . 
722.1 .......... . 
722.2 .......... . 
724.1 .......... . 
724.4 .......... . 
724.4 .......... . 
724.4(3) ...... .. 
724.5 .......... . 
724.6 .......... . 
724.9 .......... . 
724.11 ......... . 
725 ........... . 
725.9 .......... . 
725.15 ......... . 
727.2 .......... . 
731.3 .......... . 
736A.5 ........ . 
801.4 .......... . 
801.4 .......... . 
801.4(11) ...... . 
804.1 .......... . 
804.20 ......... . 
804.22 ......... . 
805 ........... . 
805.6 .......... . 
805.11 ......... . 
811 ........... . 
815 ........... . 
902.8 .......... . 
903.1(2) ...... .. 
905.4 .......... . 
907.12 ........ .. 

79-5-9 
79-II-11 
79-4-26 
79-4-26 
80-6-10 
80-10-10 
80-10-10 
79-4-27 
79-10-19 
79-11-8 
79-4-27 
79-11-8 
80-5-17(L) 
80-5-17(L) 
80-3-22(L) 
79-5-20(L) 
79-10-17 
79-5-29(L) 
79-I0-17(L) 
79-I0-17(L) 
80-8-16(L) 
80-8-16(L) 
80-3-12 
79-12-24(L) 
79-12-24(L) 
80-6-19(L) 
80-12-16 
79-3-1 
79-7-5 
79-10-18 
80-8-3 
80-8-3 
80-9-10 
80-8-3 
80-4-11 
80-7-14(L) 
80-7-14(L) 
79-4-36 
79-9-23 
79-12-15(L) 
80-6-10 
80-12-19(L) 
79-12-14(L) 

67TH GENERAL ASSEMBLY 
Ch. 34, §I . . . . . . 79-4-40 
Ch. 39.......... 80-5-7(L) 
Ch. 77.. .. .. .. .. 79-6-8 
Ch. 1012, §3 .. .. 79-2-5(L) 
Ch. 1018, §6 . . . . 80-7-II(L) 
Ch. 1037, §I . . . . 79-5-4 
Ch. 1037, §12 . . . 79-5-4 
Ch. 1037, §12 . . . 79-5-17(L) 
Ch. 1039........ 80-1-2 

Ch. 1040, §I 
Ch. 1061. ...... . 
Ch. 1064, §7 ... . 
Ch. I 064, §8 .. .. 
Ch. 1064, §9 
Ch. 1064, §10 .. . 
Ch. 1064, §14 .. . 
Ch. 1119 ....... . 
Ch. 1179 ...... .. 
Ch. 1190, §12(1) .. . 
Ch. 1190, §12(2)(c) 
Ch. 1190, §12(3) .. . 
Ch. 1190, §20 .. . 
Ch. 1190, §535 .. 
Ch. 1206 ....... . 
HF491 ........ . 
HF582, §5 .... .. 
HF582, §6 .... .. 

80-I0-7(L) 
79-3-2 
79-2-11 
79-2-S(L) 
79-2-S(L) 
79-2-S(L) 
79-2-S(L) 
79-3-7 
79-8-27 
80-2-6 
80-1-4 
79-8-IS(L) 
79-7-6 
80-2-6 
79-3-7 
79-4-31 
79-4-5(L) 
79-4-5(L) 

68TH GENERAL ASSEMBLY 
Ch. 8, §II ..... . 
Ch. II, §4 .... .. 
Ch. 12, §2 .... .. 
Ch. 12, §3 .... .. 
Ch. 33, §5 .... .. 
Ch. 84 ......... . 
Ch. 130 ........ . 
Ch. 130, §22(1) .. 
Ch. 132 ........ . 
Ch. 535 ........ . 
Ch. 1190 ....... . 
Ch. 1191 ....... . 
SFI58 ......... . 
SFI58 ......... . 
SFI59 ......... . 
SF426 ......... . 
SF471 ......... . 
SF489 ......... . 
SF497 ......... . 
SF500 ......... . 
SF500 ......... . 
SF2015 ........ . 
SF2243 ........ . 
SF2375 ........ . 
SF2492, §31 .... . 
HF58 ......... . 
HF81 ........ .. 
HFI48 ........ . 
HFI74 ....... .. 
HF650 ........ . 
HF658 ........ . 
HF658 ........ . 
HF687 ........ . 
HF719 ........ . 

80-7-II(L) 
80-12-7 
80-2-I(L) 
80-2-I(L) 
80-7-5(L) 
80-8-5(L) 
80-3-24 
80-2-6 
80-3-24 
80-8-6(L) 
80-1-4 
80-12-4(L) 
79-2-9 
80-1-4 
79-7-21 
80-6-II(L) 
79-12-10 
79-9-16(L) 
79-12-10 
80-6-15(L) 
80-7-20(L) 
80-6-21(L) 
80-10-18 
80-12-9 
80-10-17 
79-8-23 
80-8-5(L) 
79-11-1 
79-8-20(L) 
80-3-19 
80-1-4 
80-2-6 
80-6-20 
79-12-23 



HF734 ........ . 
HF736 ........ . 
HF764 ........ . 
HF765 ........ . 
HF2168 ....... . 
HF2282 ....... . 
HF2492 ....... . 
HF2492 ....... . 
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Schools ............................................ 882 
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79-6-1 
80-3-2 (L) 
80-6-9 (L) 

Schools: criminal law ................................ 187 
Special plates ....................................... 614 
Vehicle registration-non-resident ...................... 720 

MUNICIPALITIES 
79-11-4 Airport commission .................................. 487 
79-4-16 (L) Antitrust ............................................ 83 
80-12-5 (L) Benefits for surviving spouses .......................... 882 
80-10-10 City officers: official misconduct ....................... 837 
79-6-3 (L) Civil service ......................................... 202 
79-7-23 Conflict of interest ................................... 300 
79-10-23 (L) Conflict of interest ................................... 455 
80-2-3 Contracts ........................................... 580 
80-4-13 Creation of self-insurance fund ........................ 688 
80-2-10 Elections ........................................... 597 
79-9-26 (L) Fire protection ...................................... 430 
79-10-5 Home rule .......................................... 436 
80-2-9 (L) Home rule: plats .................................... 597 
80-2-8 Home rule: zoning ................................... 591 
79-10-14 Housing codes ....................................... 447 
79-9-2 (L) Impoundment period for stray dogs .................... 378 
79-3-12 (L) Incompatibility ...................................... .41 
80-10-4 (L) Licensing of security guards ........................... 829 
79-9-10 (L) Liens ............................................... 388 
80-12-1 Local boards of health ................................ 877 
80-3-23 (L) Municipal transit system .............................. 646 
79-2-1 (L) Municipal housing commission .......................... I 
79-4-11 (L) Pensions ............................................. 76 
79-6-7 Platting ............................................ 203 
79-11-14 (L) Police radio broadcasting system ....................... 512 
79-1-1 (L) Police retirement system ................................ I 
80-10-18 Projects for beginning business persons ................. 848 
80-1-14 (L) Retirement systems .................................. 578 
79-12-16 (L) Revenue bonds ...................................... 532 
79-4-21 (L) Rural subdivisions .................................... 96 
80-8-10 (L) Social security coverage ............................... 798 
79-6-25 Soil conservation districts ............................. 244 
79-5-33 (L) Special assessments .................................. 187 
80-12-24 (L) Special assessments .................................. 904 
80-12-6 (L) Transit systems ...................................... 882 
80-9-5 (L) Urban renewal ...................................... 814 
80-8-4 (L) Use of funds from rental and sale of city property ........ 786 
80-5-4 (L) Volunteer fire fighters ................................ 699 
79-8-20 (L) Zoning board of adjustment ........................... 359 

NATIONAL GUARD 
79-5-29 (L) Weapons ........................................... 186 

NATURAL RESOURCES COUNCIL 
79-11-22 Floodway and flood plain construction 

applications ..................................... 515 

NURSING, BOARD OF 
79-4-22 (L) Advances education programs .......................... 97 
80-12-8 (L) Denial of a license ................................... 889 
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OPEN MEETINGS 
79-7-11 Agenda amendments ................................. 269 
79-5-26 (L) Agricultural commodity groups ........................ 183 
79-5-15 (L) Board of directors for non-profit corporation ............ 167 
79-7-12 Civil service commission .............................. 270 
79-10-1 Closed session ....................................... 430 
79-6-19 Counties: drainage districts ........................... 228 
79-5-14 Definition .......................................... 164 
80-5-11 (L) Electronic meetings .................................. 703 
79-5-18 (L) Hearing panels: judicial committee University of Iowa .... 167 
79-5-16 (L) Non-profit agency ................................... 167 
79-10-9 (L) Professional teaching practices commission .............. 444 
79-4-10 Public notification of meetings .......................... 73 
79-4-19 Public records ........................................ 88 
79-5-19 Schools ............................................ 167 
79-5-17 (L) State educational radio and television facility board ....... 167 

PHARMACY EXAMINERS, STATE BOARD OF 
80-2-4 (L) Wholesale drug license ................................ 584 

PHYSICIANS AND SURGEONS 
80-2-13 (L) Advanced emergency medical technicians or 

paramedics ..................................... 605 
80-12-25 (L) Family planning services .............................. 904 
80-11-1 (L) Opthalmia propylactics for new horns-religious 

exemption ...................................... 850 

PHYSICAL THERAPY 
79-3-10 (L) Insurance ............................................ 31 

POLICEMEN AND FIREMEN 
80-9-17 (L) Operations manual ................................... 825 
79-1-1 (L) Police retirement system ................................ I 
79-4-30 (L) Witness fees for police officers ......................... 107 

POLITICAL SUBDIVISIONS 
79-4-2 (L) Funds of chapter 28E entities ........................... 50 

PUBLIC EMPLOYEES 
80-5-3 (L) Collective Bargaining ................................. 699 
80-9-7 (L) Department of public safety ........................... 814 
80-6-16 (L) Grievances .......................................... 726 
80-8-12 IPERS ............................................. 800 
79-6-14 Payment for sick leave ................................ 221 
80-9-4 Public contracts: competitive bidding ................... 808 
79-6-28 (L) Retirement .......................................... 250 
79-5-28 Residency requirements ............................... 185 
79-8-29 Veteran's preference .................................. 367 

PUBLIC EMPLOYMENT RELATIONS BOARD 
79-3-1 Collective Bargaining .................................. II 

PUBLIC FUNDS 
80-7-15 (L) Interest collected under retainage statutes ............... 772 
PUBLIC OFFICIALS 
79-4-27 Bribery: gifts and gratuities ........................... 105 
80-5-17 (L) Bribery: gifts and gratuities ........................... 705 



80-6-20 
80-4-7 
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Bribery: gifts and gratuities ........................... 726 
Vacancies in office ................................... 667 

PUBLIC RECORDS 
79-3-3 Confidentiality ....................................... 19 
79-8-25 (L) Confidentiality ...................................... 363 
79-12-17(L) Confidentiality ...................................... 532 
80-9-19 (L) Confidentiality: library circulation records .............. 825 
79-6-16 Confidentiality: trade secrets .......................... 224 
80-9-11 (L) Juvenile records ..................................... 818 
79-4-19 Open meetings ....................................... 88 
80-9-17 (L) Police department operations manual ................... 825 
80-6-8 (L) Schools ............................................ 720 
79-9-1 Trade secrets: reports to government agencies; 

Energy Policy Council ............................ 372 

PUBLIC SAFETY, DEPARTMENT OF 
79-7-15 (L) Criminal history date ................................. 282 
80-9-7 (L) Public employees .................................... 814 

REVENUE, DEPARTMENT OF 
80-12-10 Sales of subdivided land outside oflowa ................ 891 
80-12-17 (L) Subdivision platting .................................. 896 

SAVINGS AND LOAN ASSOCIATION 
80-7-1 (L) Sale of home performance insurance .................... 747 
80-2-11 (L) Savings and loan association conflict of interest .......... 600 

SCHOOLS 
80-2-14 (L) 
79-12-8 
79-7-3 
80-4-6 (L) 
80-6-15 (L) 
79-7-13 
79-4-32 (L) 
79-8-27 
80-1-13 (L) 

79-7-20 
80-1-12 (L) 

79-9-4 (L) 
80-6-11 (L) 
80-12-3 (L) 
79-11-18 L) 

79-5-19 
80-4-4 (L) 
80-7-20 (L) 
80-6-8 (L) 
80-2-2 (L) 
79-7-25 
79-11-17 
80-10-11 (L) 
80-12-18 

Accumulation of sick leave ............................ 605 
Administrative rules .................................. 525 
Age of admission .................................... 258 
Basic enrollment ..................................... 667 
Bonds .............................................. 726 
Child abuse investigation and reporting act .............. 275 
Commercial photographers on school grounds ........... 114 
Content of science courses ............................ 365 
County and county officers; treasurer's duties: 

taxes ........................................... 578 
Driver education in summer school ..................... 291 
Educational program: requirement of a 

multicultural, nonsexist approach in teaching ........ 578 
Experimental laboratory schools ....................... 378 
Employment of legal counsel .......................... 722 
Motor vehicle ....................................... 882 
Offsetting tax against non-resident tuition 

payments ....................................... 515 
Open meetings law ................................... 167 
Prohibition of smoking in school buildings .............. 666 
Public bonds ........................................ 782 
Public records ....................................... 720 
Sale or rental of musical instruments ................... 580 
Sale of schoolhouse .................................. 309 
Schoolhouse fund .................................... 514 
Self-insurance programs for teachers .................... 840 
Taxes: levy for cash reserves .......................... 896 
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79-4-34 
79-11-20 (L) 
80-11-10 (L) 
79-12-22 (L) 

SHERIFF 
79-5-9 
79-4-28 
80-9-15 (L) 

80-11-7 (L) 
80-8-16 (L) 

Teacher termination decision .......................... 115 
Transfer to schoolhouse fund .......................... 515 
Transfer from general fund to schoolhouse fund .......... 867 
Tuition, school supplies ............................... 532 

County-owned automobiles ........................... 160 
Elections ........................................... 106 
Sheriff may not be paid fixed fee per meal for 

feeding prisoners ................................. 824 
Meals: fixed fee, spouse or relative ..................... 861 
Weapons permit ..................................... 801 

SICK LEAVE 
79-8-16 (L) County board of supervisors ........................... 359 
79-6-14 Public employers; payment ............................ 221 

SMOKING 
79-3-2 Smoking in public places: civil fines ..................... 14 

SOCIAL SECURITY 
80-8-10 (L) Municipalities: social security coverage ................. 798 

SOCIAL SERVICES 
79-8-14 (L) AFDC benefits ...................................... 356 
80-5-10 (L) ADC benefits ....................................... 703 
80-10-1 (L) Child abuse ......................................... 826 
80-3-16 (L) Council of social services .............................. 639 
80-12-19 (L) Judicial district departments for correction services ....... 901 
79-6-17 (L) Office of communications ............................. 227 
79-10-8 Mental retardation: parental liability .................. .441 
79-9-25 (L) Subrogation rights .................................. .430 

STATE OFFICERS AND DEPARTMENTS 
79-8-4 "Acting" commissioner: social services .................. 323 
79-5-3 (L) Agriculture: disposing of dead animals ................. 148 
79-7-29 (L) Airline discount coupon ownership ..................... 314 
79-7-31 (L) Audiologists ........................................ 314 
80-11-11 (L) Beer and liquor: class "C" permit ...................... 867 
79-12-9 (L) Beer and liquor control ............................... 527 
79-12-24 (L) Beer and liquor: gambling: license qualifications ......... 544 
80-12-14 (L) Beer and liquor: ownership of license ................... 896 
79-12-20 (L) Board of nursing ..................................... 532 
79-4-22 (L) Board of nursing: advanced education program ........... 97 
80-12-8 (L) Board of nursing: denial of license ..................... 889 
79-7-10 (L) Board of pharmacy .................................. 269 
79-8-12 (L) Board of regents ..................................... 356 
79-2-10 (L) Board of regents: leaves of absence ....................... 9 
79-10-19 Bribery ............................................. 453 
79-11-15 (L) Campaign finance .................................... 512 
80-7-11 (L) Citizen's aide I ombudsman ............................ 769 
80-6-3 (L) City airport commission .............................. 708 
79-7-17 (L) City development board: annexation ................... 282 
80-10-5 Civil penalties ....................................... 829 
79-10-2 (L) Code editor ......................................... 435 
79-4-3 (L) Commission on the aging .............................. 51 
79-8-2 (L) Commission on the aging ............................. 317 



79-6-23 (L) 
79-7-28 (L) 
80-8-7 (L) 
80-3-16 (L) 
79-6-18 (L) 
80-7-10 
79-11-19 (L) 
80-1-17 (L) 
79-12-26 (L) 
79-10-4 (L) 
79-10-12 (L) 
80-4-10 
79-4-40 
80-5-1 
79-8-11 

80-1-1 

79-8-13 (L) 
79-9-16 (L) 
79-2-12 (L) 
80-3-9 (L) 
80-6-23 
79-9-7 (L) 
79-11-11 

79-5-4 
79-8-5 
80-5-9 (L) 
79-7-15 (L) 
79-12-18 (L) 

80-5-14 (L) 
79-12-6 (L) 
80-10-13 (L) 
79-4-37 
79-12-19 (L) 
79-4-39 
79-12-7 
79-3-11 
79-4-6 
79-6-17 (L) 
80-3-15 (L) 
80-7-19 
80-4-12 (L) 
80-1-20 (L) 
79-4-38 
79-9-27 (L) 
79-5-31 (L) 
80-12-15 (L) 
80-3-14 
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Commission for the blind ............................. 244 
Compatibility ....................................... 314 
Compensation of legislators ........................... 786 
Council of social services .............................. 639 
Credit union department .............................. 227 
Department of substance abuse ........................ 760 
Department of substance abuse: contracts ............... 515 
Designation of smoking area .......................... 579 
Expenditure of funds: expand Lake McBride ............ 545 
Fine arts ............................................ 436 
Funding: substance abuse treatment ................... .447 
General assembly .................................... 681 
General services: contracts ............................ 136 
General assembly: speaker of the house ................. 690 
Governor: energy policy council: DOT: acute 

energy shortage .................................. 349 
Governor: Lt. Governor: emergency 

proclamation .................................... 550 
Historical department ................................ 356 
IPERS ............................................. 411 
Individual bonds for state officers ....................... II 
Joint exercise of governmental powers .................. 624 
Law enforcement academy ............................ 734 
Natural resources council ............................. 383 
Notice of requirements for transfer of 

appropriations .................................. 506 
Open meetings law ................................... 148 
Officers: appointment of. ............................. 330 
Public health: non public water wells ................... 703 
Public safety: criminal history date ..................... 282 
Public Safety: criminal history and intelligence 

data ........................................... 532 
Regional planning commission ......................... 703 
Registration plates: medical examiner .................. 523 
Restaurant inspection fees ............................. 845 
Revenue: decision of hearing officer .................... 123 
Reversion of funds ................................... 532 
Revocation of motor vehicle license .................... 131 
Rules and regulations ................................ 523 
Rules and regulations: commission for the blind .......... 32 
Secretary of state: Iowa Search, Inc. . ................... 51 
Social services: office of communications ............... 227 
Soybean promotion board ............................ 639 
State building code ................................... 778 
State conservation commission: migratory birds ......... 688 
State records commission ............................. 579 
Substance abuse: licensure of hospitals ................. 124 
Substance abuse: interpretation of appropriation ........ .430 
Substance abuse: licensure of hospitals ................. 187 
Tax on liquor licenses ................................ 896 
Vital statistics: public records ......................... 635 

SUBSTANCE ABUSE 
80-7-10 Authority to administer a treatment facility .............. 760 
79-4-24 (L) Cost of treatment of substance abuser ................... 100 
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SUPERVISORS, BOARD OF 
79-5-2 (L) Authority over community mental health center .......... 148 
79-4-12 Compensation of county elected officials' deputies' 

salaries and use of county cars ...................... 76 
79-7-27 Sale of county farm .................................. 311 

TAXATION 
80-3-19 
80-8-9 (L) 
80-3-6 (L) 
80-1-11 (L) 
80-8-5 (L) 
79-4-20 
79-3-13 
79-12-2 
79-11-9 (L) 
80-2-7 
79-4-35 
80-6-7 (L) 
80-1-19 (L) 

79-3-6 
79-4-18 
80-3-10 (L) 

79-8-22 (L) 
79-11-10 (L) 

79-5-22 (L) 
79-3-4 
79-8-7 
79-2-11 
80-5-13 (L) 
79-3-5 (L) 
80-5-5 
79-7-21 
79-9-5 
80-12-18 
80-6-1 

80-9-13 

Application of partial property tax exemption ........... 639 
Cemetaries: tax exemption ............................ 798 
Compromise of taxes: low-rent housing project .......... 617 
Counties and county officers .......................... 578 
Designation of urban revitalization area ................. 786 
Eminant domain acquisition contracts ................... 92 
Franchise tax ........................................ 42 
Horizontal property regime ........................... 519 
Military service tax exemption ......................... 502 
Income tax: corporations ............................. 588 
Personalpropertytaxes ............................... 118 
Property acquisitions by DOT ......................... 720 
Property acquisitions: tax exempt political 

subdivisions ..................................... 579 
Property tax: assessor's records ......................... 24 
Property tax: eroneous refunding ....................... 83 
Property tax exemption status of church owned 

living quarters ................................... 624 
Property tax: interest ................................ 360 
Property tax: railroad revitalization and 

regulatory reform act ............................. 502 
Property tax: real property ........................... 173 
Property tax: right of redemption from tax sales .......... 22 
Property tax: suspension ............................. 338 
Property tax: wildlife habitats ........................... 9 
Sales tax ........................................... 703 
Sales tax: chicks for resale ............................. 24 
Sales, use and motor fuel tax .......................... 699 
Scavenger tax sale ................................... 295 
Scavenger tax sale ................................... 378 
Schools: levy for cash reserve ......................... 896 
Tax redemption: separately owned mineral rights 

by landowner ................................... 706 
Unpaid fence viewing fees ............................. 818 

TERRACE HILL 
79-2-5 (L) Hours open to public ................................... I 
TOWNSHIPS 
79-8-28 (L) Clerk .............................................. 367 
USURY 
80-7-21 
79-8-30 
79-9-13 
79-10-11 
80-12-9 
80-3-11 
79-5-12 (L) 
79-5-27 

Interest charges ...................................... 782 
Interest rates ........................................ 369 
Interest rates ........................................ 403 
Interest rate ceiling of corporate borrowers .............. 444 
Interest rate limitation ................................ 889 
Mortgage loans: interest .............................. 624 
Out-of-state creditor ................................. 163 
Small loans: interest ................................. 183 
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VETERANS MEMORIAL COMMISSION 
79-4-1 (L) Method of appointing commission ..................... . 50 

WEAPONS 
80-3-22 (L) 
79-5-20 (L) 
79-5-29 (L) 
79-10-6 

WELFARE 
80-3-8 
79-6-12 
80-1-7 

Mace .............................................. 646 
Manner of Conveyance ............................... 169 
National guard members .............................. 186 
Permits to carry gun ..... ; ........................... 438 

General assistance ................................... 619 
Residency requirements ............................... 217 
Veterans affairs fund: strikes .......................... 574 

WORKMEN'S COMPENSATION 
79-6-13 Insurance ........................................... 220 
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