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Isaac L. Allen... _Tama S 1865-1866
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Smith McPherson .. Montgomery . 1881-1885
A.J. Baker _Appanocose _.1885-1889
John Y. Stone. ... CMills _..1889-1895
Milton Remley. ... Johnson 1895-1901
Charles W. Mullan...___________ Black Hawk ~1901-1907
Howard W. Byers..........._ Shelby 1907-1911
George Cosson__________________________ Audubon _______ 1911-1917
Horace M. Havner _Iowa ~..1917-1921
BenJ. Gibson. .. . Adams . 1921-1927
John Fletcher.._.. -Polk ~...1927-1933
Edward L. O’Connor_________________. Johnson . ~.1933-1937
John H. Mitchell. ... Webster . 1937-1939
Fred D. Everett -Monroe -..1939-1940
John M. Rankin_ Lee 1940-1947
Robert L. Larson ... Johmson 1947-1953
Leo A. Hoegh_... Lucas _ - 1953-1954
Dayton Countryman__._______________ Story ...1954-1957
Norman A. Erbe Boone ______ 1957-1961
Evan Hultman._ Black Hawk _ 1961-1965
Lawrence F. Scalise ... Warren ... 1965-1967
Richard C. Turner....._.______.__ Pottawattamie .. 1967-



PERSONNEL OF THE
DEPARTMENT OF JUSTICE

RICHARD C. TURNER ......................... Attorney General
B. September 30, 1927, Avoca, Iowa; B.A., J.D., S.U.I.; married,
three children; private practice 1953-1957; State Senator from Potta-
wattamie County 1963-1964; Ass’t. Pottawattamie County Attorney
1954-1956; Avoca Town Clerk 1953-1960; Elected Attorney General,
1966.

RICHARD E. HAESEMEYER
Solicitor General and First Ass’t. Attorney General
B. April 11, 1928, Tipton, Iowa; B.S., University of Illinois; L.L.B.,
Harvard Law School; married, three children; American Airlines,
Inc.. N.Y.C., 1956-1962; Monsanto Company, Textile Div. (formerly
the Chemstrand Corp.), N.Y.C. 1962-1967; App’t. Solicitor General
and First Ass’t. Attorney General February 20, 1967.

DON R. BENNETT .............. Special Assistant Attorney General
B. August 28, 1933, Clarinda, Iowa; undergraduate work, S.U.L;
L.LB., S.U.I; married, two chlldren US. Navy 1952-1956; Appt
Ass’t. Atty Gen. 1965; App’'t. Special Ass’t. Atty. Gen. 1966, 1967.

HENRY L. HOLST .............. Special Assistant Attorney General
B. March 17, 1927, Moline, Illinois; B.A., S.U.I.; M.A., Nebraska U.;
J.D.. Nebraska U.; marrled Chief Trial Exammer Nebraska Rallway
Commission 1957- 1959 Spectal Ass’t. Atty. Gen., State of Nebraska,
1958-1969; Deputy City Atty., Lincoln, Nebraska 1959-1965; City
Atty., Ames, Towa 1966-1967; App’t. Ass’t. Atty. Gen. 1967; App't.
Special Ass’t. Atty. Gen. 1968.

ROGER H. IVIE ... .............. Special Assistant Attorney General
B. December 19, 1923, Redfield, South Dakota; B.A., J.D., S.U.IL,
married, three children; App’t. Special Ass’t. Atty. Gen. 1967.

ROBERT N. MERRILLAT ..... .. Special Assistant Attorney General
B. July 7, 1934. Indianapolis, Indiana; B.A., Drake University; J.D.,
S.U.L; married, three children; App’t. Special Ass’t. Atty. Gen.
Januaty3 1967, resigned August 1, 1968.

GEORGE W. MURRAY .......... Special Assistant Attorney General
B. June 1, 1920, Chicago, Illinois; Coe College 2 years; L.L.B.,
Drake University; married, one child. App’t. Spec. Ass’t. Atty. Gen.
1961-1965 and also 1967.

LORNA L. WILLIAMS ........... Special Assistant Attorney General
B. February 9, 1915, Gaylord, Kansas; B.A., J.D., Drake University;
married, two children; private practice 1941-1967. App’t. Specual
Assistant Atty. Gen. 1967.

OSCAR STRAUSS ... ... ... ......... Assistant Attorney General
B. September 23, 1876, Des Moines, Iowa; Ph.B., U. of Michigan;
L.L.B., SU.IL; married; App’t. Ass’t. Atty. Gen. 1944-1957; App’L.
First Ass't. Atty. Gen. 1958, 1959, 1961, 1963, 1965; App’t. Ass’t.
Atty. Gen., 1967.

JOHN L. ADAMS ... .. ... .. ... ... .. ... Assistant Attorney General
B. July 11, 1926, Des Moines, Iowa; B.A., L.L.B., SU.I.; Agent
F.B.1., 1953-1955; Legal Department, Continental Western Insurance
Company, 1958-1968; App’t. Ass’t. Atty. Gen. 1968.

ROBERT H. ALVINE ................... Assistant Attornev General

B. January 29, 1944, Moline, Illinois; single; B.A., J.D., Drake
University; App’t. Ass’t. Atty. Gen. 1968

\“'/‘ S&A 3



RAYMOND M. BEEBE ................. Assistant Attorney General
B. May 14, 1942, Council Bluffs, Iowa; B.S., 1.8.U.; J.D., S.U.IL;
single; private practice 1967-1968; App’t. Ass’t. Aity. Gen. 1968.

CHARLES O. CAMPBELL ... ... ... ..... Assistant Attorney General
B. October 12, 1936, Clarion, Iowa; B.S., I1.S.U.; J.D., S.U.L.; private
practice June 1965-March 1967; App’t. Ass’t. Atty. Gen. April 1, 1967.

DOUGLAS R. CARLSON ................ Assistant Attorney General
B. December 6, 1942, Des Moines, Iowa; B.A., J.D., Drake University;
single; App’t. Ass’t. Atty. Gen., 1968.

WILLIAM A. CLAERHOUT ... .. ...... .. Assistant Attorney General
B. October 4, 1939, Moline, Illinois; B.A., L.L.B., S.U.l.; married,
one child; App’t. Ass’t. Atty. Gen. 1967.

G. BENNETT CULLISON, JR. ........... Assistant Attorney General
B. November 26, 1932, Harlan, lowa; B.A., Grinnell College; L.L.B.,
Columbia University; private practice 1960-1962; Ass't. District
Attorney, New York County 1962-1966; Legislative Ass’t. to U.S.
Senator, Jack R. Miller, 1966-1967; App’t. Ass’t. Atty. Gen. 1968.

DAVID A. ELDERKIN .................. Assistant Attorney General
B. June 4, 1941, Cedar Rapids, lIowa; B.B.A., J.D., S.U.I.; married,
one child; App’t. Ass’t. Atty. Gen., 1967.

JULIAN B. GARRETT .................. Assistant Attorney General
B. November 7, 1940, Des Moines, lowa; single; B.A., Central College;
J.D., S.UIl.; App’t. Atty. Gen. 1967.

JAMES E. GRAHAM . ..... ... ........... Assistant Attorney General
B. February 28, 1938, Dubuque, Iowa; B.A. Loras College; J.D.,
S.U.I.; married, three children; private practice, 1964; App’t. Ass’t.
Atty. Gen., 1965, 1967.

HARRY M. GRIGER . ................... Assistant Attorney General
B. March 13, 1941, Des Moines, lowa; B.A., J.D., S.U.L.; single;
App’t. Ass’t. Atty. Gen., 1967.

DAVID B. HENDRICKSON ............. Assistant Attorney General
B. 1937, St. Ansgar. Iowa; B.A., J.D., S.U.I.; married, three children;
App’t. Ass’t. Atty. Gen., 1967; Resigned June 1, 1968.

JERRY HILTON ........................ Assistant Attorney General
B. January 11, 1922, La Crosse, Wisconsin; B.S.C., J.D., S.U.L;
married, one child; App’t. Ass’t. Atty. Gen., 1967, Resigned, 1967.

JOHN L. KIENER ... ... ... ............ Assistant Attorney General
B. June 21, 1940, Fort Madison, Iowa; married; B.A., Loras College;
J.D., Drake University; private practice, 1965-1968; App’t. Ass’t.
Atty. Gen., 1968.

ROBERT T.LEGO ...................... Assistant Attorney General
B. July 29. 1934, Clinton, Iowa; B.A., St. Ambrose College; J.D.,
S.U.L.; married, four children; Att., U.S. Army Corps of Engineers,
1959-1965; App’t. Ass’t. Atty. Gen., 1966, 1967.

JAMES R. MARTIN ...... .. ........... Assistant Attorney General
B. February 13, 1943, Iowa City, Iowa; B.A., J.D., S.U.I.; married;
App’t. Ass’t. Atty. Gen., 1967.

RICHARD C. McLAUGHLIN ............ Assistant Attorney General
B. 1925, Sibley. Iowa; B.A., Morningside College; L.L.B., University
of Michigan; App’t. Ass’t. Atty. Gen., 1967.

ELIZABETH A. NOLAN ................ Assistant Attorney General
B. Des Moines, Iowa; B.S., St. Mary’s College, Notre Dame, Ind;
J.D.. SU.IL; U.S. Dept. of Interor, 1955-1962; private practice,
Washington, D.C., 1962-1963; App’t. Ass’t. Atty. Gen. 1967.



JAMES F. PETERSEN .................. Assistant Attorney General
B. dJuly 23, 1931, Omaha, Nebraska; B.S., J.D., University of
Nebraska; married, four children; U.S. Veterans Administration
1959-1960; Special Assistant Atty. Gen., State of Nebraska, 1960-
1968; App’t. Ass’t. Atty. Gen. 1968.

CLIFFORD E. PETERSON .............. Assistant Attorney General
B. June 30, 1921, Ellsworth, Iowa; B.A., J.D., S.U.l.; married, two
children; App’t. Ass’t. Atty. Gen. 1968.

STEVEN J. PETOSA .................... Assistant Attorney General
B. April 24, 1943, Fort Wayne, Indiana; B.S., Regis College; J.D.,
S.U.L; App’t. Atty. Gen., 1968.

GERALD R.RALPH .................... Assistant Attorney General
B. July 16, 1938, Denver, Colorado; B.A., Parsons College; L.L.B.,
S.U.L.; married, one child; House Counsel, Pittsburgh-Des Moines
Company, 1965-1966; App’t. Ass’'t. Atty. Gen. 1966, 1967; Resigned
March 3, 1967.

STEPHEN C. ROBINSON ............... Assistant Attorney General
B. 1935, Des Moines, Iowa; A.A., Graceland Junior College; B.A.,
S.U.L; L.L.B., Drake University; married, two children; App’t. Ass’t.
Atty. Gen January 3, 1967 Resigned May 1, 1967 to become Secretary
of the Iowa Executive Council.

DAVID S. SATHER ....... .............. Assistant Attorney General
B. September 17, 1943, Chicago, Illinois; B.S., J.D., Drake University;
married, one child; App’t. Ass’t. Atty. Gen. 1967.

LARRY SECKINGTON ................. Assistant Attorney General
B. January 10, 1942, Rock Port, Missouri; B.A., J.D., S.U.1.; married,
one child; App't. Ass’t. Atty. Gen. 1967.

JAMES C.SELL ........................ Assistant Attorney General
B. November 21, 1940, Waterloo, Iowa; B.A., J.D., S.U.I.; App’t.
Ass’t. Atty. Gen. 1967.

PAUL H. TATZ ... ... .. ... . ... .......... Assistant Attorney General
B. 1935, Des Moines, Iowa; L.L.B., Drake University; married, two
children; App’t. Ass’t. Atty. Gen. February, 1968; Resigned October
14, 1968.

JOSEPH W. ZELLER .. ... ... ......... ... Assistant Attorney General
B. April 10, 1891, Winterset, Iowa; Ph. B., Iowa Wesleyan College;
L.L.B., Harvard Law School, married three children; War Labor
Board, N.Y., 1943-1946; private practice, 1920-1943, 1946-1961; App’t.
Ass’t. Atty. Gen. 1963, 1965, 1967.

ISABELLE I. FANNING ................... Administrative Assistant



RICHARD C. TURNER
Attorney General



OSCAR STRAUSS, Assistant Attorney General

September 13, 1968, was Oscar Strauss day at the Attorney General’s
office. A host of friends and former associates from near and far honored
Oscar and his charming wife, Phyllis, with a reception and formal dinner
on their 50th wedding anniversary. At age 92, Oscar is perhaps the only
active public lawyer in the nation who was practicing law before the
turn of the century. He still drives his car to work every day as he has
under eight attorneys general since 1944, Des Moines attorney and long-
time friend, Owen Cunningham, said, in a special tribute: “Oscar is a
remarkable man, cut from a special cloth of gold, who follows no
ordinary pattern.”

The above photograph was developed into an oil portrait which was
presented to the Strauss’ by their many friends and is displayed in the
reception room of the Attorney General’s office.



REPORT OF THE ATTORNEY GENERAL
January 31, 1969

The Honorable Robert D. Ray
Governor of Iowa

Dear Governor Ray:

Pursuant to §§13.2(6) and 17.6, Code of lowa, 1966, I am
pleased to submit the following report of the condition of the
office of Attorney General, opinions rendered and business
transacted of public interest.

OPINIONS

During 1967 and 1968, the lowa Department of Justice pub-
lished 607 written legal opinions requested by state officers and
departments and county attorneys, pursuant to §13.2(6), Code
of Towa, 1966. During the preceding two years, 385 opinions
were issued.

This significant increase in the work load of this office is
related to the record breaking length of the regular session of
the Sixty-second General Assembly. This Assembly enacted a
great number of laws which required clarification and inter-
pretation by the attorney general. Now that the Constitution
requires annual sessions, this work load cannot fail to become
even heavier.

CONSUMER PROTECTION

During the biennium, there has been a great increase in the
number of complaints referred to the consumer protection di-
vision of the attorney general’s office. The volume of necessary
litigation has increased correspondingly.

During 1967 there were 523 new complaints filed, and in
1968 there were 703 new complaints. Of these 1,226 com-
plaints, 959 were processed to a satisfactory conclusion. All of
the 523 complaints received in 1967 have been disposed of, as
have 436 of the 703 complaints filed in 1968. Only 267 were
pending at the end of 1968.

Improved record procedure initiated in 1968 made possible
more informative analysis of the disposition of complaints.
For example, out of the 436 cases closed in 1968, money re-
funds or reduction of the amounts owed were obtained for 95
persons who had been victimized. These 95 savings or refunds
in 1968 recovered a total of $48,493.73 for the complainants.

During the two year period of 1967 and 1968, the consumer
protection division filed 21 actions for violation of the Iowa
Consumer Fraud Act; 7 were begun in 1967 and 14 in 1968,



The Consumer Protection Division obtained favorable rulings
in 10 of these cases. There are 11 suits still pending.

During 1967 and 1968, the consumer protection division
challenged many types of questionable practices, by court ac-
tion and by informal consultation and settlement and agree-
ment. Among the areas in which the division moved against
fraudulent practices were: tree service, benevolent associa-
tions, septic tank and sewer cleaning, chimney repair, hearing-
aid sales, aluminum siding sales, motion picture camera sales,
uniform sales, jeep sales, central vacuum cleaning unit sales,
land sales, cemetery lot and merchandise sales, sewing machine
sales and carpet sales.

Experience during the past two years with various problems
arising under the consumer protection law has led the depart-
ment of justice to conclude that a number of amendments are
needed to strengthen and broaden the protections which this
law provides to the consumer. A number of measures to ac-
complish this purpose will be submitted for consideration by
the General Assembly.

Still more complaints and a higher incidence of litigation
are to be expected in 1969 and 1970. As the public becomes
more aware of the protection afforded by the Consumer Fraud
Act, the work load of this division will be substantially in-
creased.

TAXATION

The tax commission and its successor, the department of
revenue, has been represented by the department of justice in
a considerable volume of litigation, and in administrative hear-
ings, involving the corporate and personal income tax, sales
and use taxes, property taxes, inheritance taxes, cigarette and
beer taxes, motor vehicle fuel taxes, and chain store taxes. The
district courts decided 21 of these cases in favor of the State
and ruled adversely in 7. Fifteen were settled with the consent
of the tax commission or department of revenue. Three cases
are under submission in the district courts, and 18 cases are
awaiting trial. The Iowa Supreme Court upheld the State in 4
of the tax cases and sustained the taxpayer in 1. Two cases are
presently awaiting decision in the Iowa Supreme Court. One
other case is to be argued before that court in 1969.

Several of the cases are highly significant. In Chicago and
Northwestern Railroad Company vs. Prentis, et al, 161 N. W.
2nd 84, decided on September 5, 1968, the Iowa supreme court
sustained the tax commission’s assessments of the property tax
in issue. This ruling secured several millions of dollars.

On November 12, 1968, the supreme court sustained the con-
stitutionality of the Iowa sales and use tax on advertising serv-
ices in Lee Enterprises, Incorporated, et al. vs. Iowa State Tax
Commission, et al., 162 N. W, 2d 730. On December 12, 1968,



the Polk County District Court declared constitutional the
TIowa sales and use taxes on construction services, in Priester
Construction Co., et al. vs. Departmen* ,f Revenue, et al. The
constitutionality of the tax on the services of coin-operated
laundry and dry cleaning establishments was upheld in Rodee,
Inc., et al. vs. Iowa State Tax Commission, et al. These three
cases resulted from changes in the sales and use tax laws by
the 62nd General Assembly, which extended the sales tax to
services.

Other tax law changes by the last legislature, i.e., the new
school aid bill, changes in the assessment of real and personal
property and the creation of a board of tax review, added sub-
stantially to the work of the department of justice. These
changes required many opinions, which involved laborious re-
search. Also, many more administrative hearings now are
required.

The legislature changed the quadrennial assessment of prop-
erty from 1969 to 1968 which made this year the year to equal-
ize real property values throughout the state. An equahzatlon
order by the Director of Revenue increasing values in approxi-
mately seventy-eight taxing districts, cause the affected dis-
tricts to institute forty-seven law actions which recently were
decided adversely to the director by the Polk County District
Court.

HIGHWAY COMMISSION

The attorney general’s staff assigned to the highway com-
mission has a sharply rising work load due chiefly to an ex-
panding acquisition program. This program will more than
double, in dollar cost and in parcels acquired, the highest vol-
ume attained in any previous period.

While condemnation appeals and other litigation comprised
the greatest part of the legal work, the staff has provided ad-
visory opinions for the commissions, drafted proposed legisla-
tion, prepared rules and regulations, implemented new laws
(e.g., the Interstate Toll Bridge Act), and furnished counsel
in connection with other functions of the commission.

During the biennium 25 highway commission cases went on
appeal to the supreme court. The commission prevailed in 14
cases, failed in 2 and 4 have been dismigssed. Five appeals
still are pending.

There were 237 condemnation appeals on file in the district
courts of Jowa during the same period, of which 81 were pend-
ing on January 1, 1967. Of these appeals, 28 were tried, 85
settled and 21 dismissed, leaving 103 appeals on January 1,
1969.

In other highway commission litigation, 34 cases were pend-
ing on January 1, 1967, and another 55 cases were filed in dis-



trict courts during the biennium, bringing the total number of
such cases to 89. Of these cases, 55 were disposed of during
the same period, and the remaining 34 cases were pending on
January 1, 1969,

ANTI-TRUST

Activity in anti-trust litigation greatly increased during the
biennium. During 1968 the attorney general’s office filed two
suits in the United States District Court for the Southern Dis-
trict of Towa. In these cases the state of Iowa, its political sub-
divisions, and certain other claimants asked treble damages,
under anti-trust laws of the United States. The state alleged
conspiracies to fix unreasonably high prices for various
products.

The first action was filed in January, 1968 against the drug
manufacturers, Charles Pfizer and Company, American Cy-
anamid Company, Bristo-Myers Company, Olin-Mathieson
Chemical Corporation and the Upjohn Company. These de-
fendants were charged with conspiring to fix the prices of cer-
tain antibiotic drugs, particularly tetracycline and its deriva-
tives.

The defendants in the second action, filed on November 27,
1968, were the plumbing manufacturing firms of American
Standard, Inc., Kohler Company, Crane Company, Wallace-
Universal Corp., Rheem Manufacturing Co., Borg-Warner
Corp., Murray Corp., Briggs Manufacturing Co., and the trade
association to which all of the defendants belonged, the Plumb-
ing Fixtures Manufacturers Association. These defendants
were charged with conspiring to fix the prices of enameled
cast iron and vitreous china plumbing fixtures.

In November, 1968 the state of Iowa also entered a third
anti-trust case, which was pending in the United States Dis-
trict Court for the Eastern District of Pennsylvania. In this
case the defendants were accused of fixing the prices of various
brass tubing products.

In addition to the foregoing, the asphalt price fixing suit
filed in December, 1966, against 22 major oil companies con-
tinues to require a considerable expenditure of time and effort.
Because of the large number of parties plaintiff and defendant
and the complexity of the issues involved, including two ap-
peals to the U. S. Circuit Court of Appeals, the progress of
this case has not been rapid.

TORT CLAIMS

On November 15, 1966, the Iowa supreme court, in Graham
vs. Worthington, 259 Iowa 845, 146 N. W. 2d 626, upheld the
Towa Tort Claims Act enacted by the 61st General Assembly.
Prior to this decision a large number of claims had been filed



but not acted upon, pending the outcome of the Graham case.
During the past two years personnel of the tort claims division
of the department of justice have disposed of some 291 tort
claims filed under the new Act. Many of these claims were
settled by this department and the state appeal board.

However, a number of claims were taken to court in the past
two years. Thirteen of these have been decided in favor of the
state. At the end of 1968 only one judgment was entered
against the state under the Tort Claims Act. Ten such law-
suits have been settled at or before trial. Presently awaiting
trial are 22 cases.

The department of justice claims section also dealt with 643
non-tort claims against the state under Chapter 25 of the Iowa
Code.

SOCIAL WELFARE

The special assistant attorney general appointed to perform
and supervise the legal work of the Department of Social Serv-
ices (formerly State Board of Social Welfare) has handled a
total of 142 cases.

Of these, 92 have been disposed of and there are 6 cases sub-
mitted and awaiting decisions. There were 44 cases pending
on December 31, 1968.

The one year residence requirement of Iowa law for eli-
gibility to welfare has been challenged in the U. S. District
Court (Northern Iowa), in Sheard vs. Department. The same
issue is raised in three causes pending in the United States
Supreme Court (Shapiro vs. Thompson, Washington vs. Har-
rell, and Reynolds vs. Smith.)

The attorney general filed briefs in these cases, as amicus
curiae, and by special order of the U. S. Supreme Court, coun-
sel for Jowa took part in the oral argument in May, 1968. The
cases have not been decided, the court having ordered further
hearing and argument.

In addition to court cases, this division of the attorney gen-
eral’s office appeared in 562 estate and conservatorship mat-
ters, in connection with sale of real estate, by the filing of
formal answers; advised county attorneys concerning the en-
forcement of the Uniform Reciprocal Support Act, juvenile
matters and welfare laws; furnished legal advice to state of-
ficials and consulted with federal authorities in the interpreta-
tion of cooperative state-federal programs.

Many legal problems have been resolved without recourse
to the courts, in conferences with attorneys representing es-
tates of decedents and conservators.



RECIPROCITY

During the past two years the department of justice handled
459 claims by interstate motor vehicle carriers for refund of
overpayment of registration fees paid during the years 1960
through 1964. These refund claims were based on the Iowa
supreme court’s decision in Consolidated Freightways Corp.
vs. Nicholas, 258 Towa 115, 137 N. W. 2d 900. The refunds so
far total about three and one-half million dollars.

LIQUOR COMMISSION

This office has continually furnished legal assistance to the
TIowa Liquor Control Commission whenever necessary. One of
the more notable accomplishments in this area was the success-
ful defense in the Iowa supreme court of the local option pro-
vision of the Iowa Liquor Control Act. (Skogman wvs. Iowa
Liquor Control Commission, 152 N. W. 2d 155), 1967. This
department was directly involved in no less than 20 commis-
sion hearings on revocation or suspension, seventeen of which
resulted in decisions against the licensee. The commission was
also represented by this department in seven appeals at the
District Court level, four of these rulings were favorable to
the Commission, one was adverse, and the others are still
pending. The department of justice has represented the com-
migsion in two federal bankruptcy cases against licensee debt-
ors, and assisted the commissioners with legal advice in such
areas as personnel, rental agreements, and collection of taxes
and penalties due from licensees or their bonding companies.

LABOR STANDARDS

The state of Iowa joined 28 other states in litigation result-
ing from the 1966 amendments to the Federal Fair Labor
Standards Act, which added extended minimum wage cover-
age to employees of colleges, high schools, elementary schools
and state and county owned hospitals, excluding professional
and administrative help.

This case was tried before a three-judge federal court, which
upheld the Act. On appeal, the United States Supreme Court
upheld the right of Congress to enact legislation affecting the
wages of certain governmental employees.

PUBLIC SAFETY

During the 1967-68 period, the attorney general’s office rep-
resented the department of public safety in 366 driver’s license
suspension cases. In 277 of these (including five of the six
cases appealed to the lowa supreme court), the suspensions
were urheld by the court, the licenses were restored in 45 in-
stances, and 44 cases still were pending on December 31, 1968.
Two cases involving the department of public safety were dis-



missed by the U. S. District Court, Northern District, Cedar
Rapids, Iowa. A third still is pending in the Iowa District
Court for Tama County.

The department of labor was represented in two cases, one
of which was decided in favor of the department. In the other
an adverse ruling of the distriet court has been appealed to the
TIowa Supreme Court.

REAPPORTIONMENT

The inaccurate discription of legislative districts in Johnson
County was resolved by the lowa supreme court, upon applica-
tion by this department for reopening of the case of Kruidenier
vs. McCulloch, 158 N. W, 2d 170, with an order correcting the
legislative error.

SCHOOLS

Although most school reorganization litigation had been
completed prior to the beginning of the last biennium, this de-
partment successfully represented the state department of
public instruction in 8 such cases in district court and in 5 ap-
peals in the Iowa supreme court. An appearance as amicus
curiae was also entered in Meyer vs. Campbell, 152 N, W, 2d
617, wherein the constitutionality of attachments made by
county boards of education was tested.

PHARMACY DEPARTMENT

The abuse of drugs and narcotics is a major problem in our
society, although not yet critical in Iowa. If and when the
situation becomes grave, we shall be prepared to some degree,
because of the ground work done by the department of justice
and the Board of Pharmacy Examiners.

The department has prosecuted numerous violations of the
drug and narcotic laws.

The staff has drawn up forms for use of the agents and in-
spectors of the Board of Pharmacy Examiners in conducting
audits and inspections of pharmacies and physicians.

Several seminars have been held in which the attorney gen-
eral cooperated in advising the officers who enforce drug and
narcotic laws.

CONSERVATION

The attorney general represented the state conservation
commission in various actions relating to condemnation of real
property, damages resulting from death of fish due to pollution,
and boundary disputes. Much time has been required by cases
involving boundary disputes along the Missouri River and



other meandered rivers and natural lakes, and particularly by
Nebraska vs. Iowa, which is pending before a Special Master
appointed by the U. S. Supreme Court.

WATER POLUTION

The 61st General Assembly created the Iowa Water Pollu-
tion Control Commission as an agency of the state government,
with broad powers to forbid, abate, or control pollution of the
waters of the state. The staff of the attorney general has
assisted the commission in formulation of procedures and
rules, and has represented the commission in numerous actions
before the commission and in district court.

CRIMINAL APPEALS

The criminal appeals division has participated in 252 crimi-
nal! appeals to the Iowa supreme court from the district and
municipal courts of this state. The state prevailed in 244 of
these appeals, failed in 7 and 1 was remanded for further pro-
ceedings. Five of the appeals were taken by the state. In
these, the lower court decisions were all reversed.

In deciding these cases, the supreme court upheld Iowa laws
prohibiting the sale of obscene literature, unlawful assembly,
and the sale of contraceptives in vending machines. The su-
preme court reaffirmed the long-standing McNaughton rule as
the test for insanity in Iowa.

Before the Iowa supreme court, the criminal appeals di-
vision defended the denial of 21 habeas corpus petitions by the
Iowa district courts, being sustained by the court in 19 of these
cases. In the United States district courts the state was up-
held in all of the 35 cases there heard. Five of these rulings
were appealed in the United States Court of Appeals for the
Eighth Circuit. The state was upheld in 3 cases and 1 was re-
manded. Of 12 cages taken to the United States Supreme Court
on writ of certiorari from various state and federal criminal
and habeas corpus decisions, the state prevailed in 9 and was
not upheld in 2. One case was remanded.

LAW ENFORCEMENT

In the area of law enforcement, apart from handling the
above criminal appeals and habeas corpus actions in the state
and federal courts, the attorney general and the entire staff
have actively cooperated with law enforcement bodies at all
levels of government, through conferences, research and
speeches. The law provides that the attorney general, or a
person designated by him, is to be a member of the Iowa Law
Enforcement Academy Council. The attorney general desig-
nated the assistant in charge of the criminal appeals division
to serve on such council. That assistant participated actively



in the formation and operation of the Academy. Also, he was
a special advisor to the 1968 Iowa Crime Commission and was
chairman of its Firearms Committee,

The department of justice prepared and distributed to
county attorneys an extensive memorandum on decisions of
various courts as a result of the U. S. Supreme Court’s decision
in Miranda vs. Arizona, 384 U. S. 436. Also, the department
prepared a comprehensive pamphlet on the laws authorizing
riot control, which was distributed to Iowa law enforcement
officials. The attorney general and the staff have presented
other papers and talks, and led discussions on varying aspects
of law enforcement in federal, state and locally sponsored
police schools and conferences.

The attorney general currently is a member of the Criminal
Law and Law Enforcement Committee of the National As-
sociation of Attorneys General. The ever-rising incidence of
crime is a problem to which the department of justice has giv-
en top priority and, to which the entire staff has devoted maxi-
mum effort.

Since the attorney general must furnish legal counsel and
assistance to all agencies of government except the commerce
commission and employment security commission, the work
load of the department inevitably increases as the size and
complexity of state government increases. Nevertheless, so
far, only a negligible increase in staff has been required. Yet,
the department of justice has been able to reduce outside coun-
sel fees by a significant percentage. A comparison of outside
counsel fees billed through the executive council for the last
six months of the prior administration with the last six months
of 1968 show that outside attorneys fees have been reduced
from $114,000 to $30,000, a decrease of 74 per cent. At the
highway commission during the same period, the fees paid out-
side attorneys dropped from $77,000 to $18,000, a decrease of
76 per cent.

Respectfully submitted,

RICHARD C. TURNER
Attorney General
State of Towa
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OSCAR STRAUSS, Assistant Attorney General

September 13, 1968, was Oscar Strauss day at the Attorney General’s
office. A host of friends and former associates from near and far honored
Oscar and his charming wife, Phyllis, with a reception and formal dinner
on their 50th wedding anniversary. At age 92, Oscar is perhaps the only
active public lawyer in the nation who was practicing law before the
turn of the century. He still drives his car to work every day as he has
under eight attorneys general since 1944, Des Moines attorney and long-
time friend, Owen Cunningham, said, in a special tribute: “Oscar is a
remarkable man, cut from a special cloth of gold, who follows no
ordinary pattern.”

The above photograph was developed into an oil portrait which was
presented to the Strauss’ by their many friends and is displayed in the
reception room of the Attorney General’s office.



THE
OFFICIAL OPINIONS
OF THE

ATTORNEY GENERAL
FOR
BIENNIAL PERIOD
1967-1968




CONTENTS

Agriculture 1023
Banks and Banking 1023
Cities and Towns 1023
Civil Defense 1025
Conservation ... 1025
Constitutional Law . 1026
Corporations ... 1026
County and County Officers . 1026
Courts 1031
Criminal Law 1032
Domestic Relations 1032
Elections 1032
Highways 1034
Hospitals 1034
LP.E.R.S. 1034
Liquor, Beer and Cigarettes 1034
Military 1035
Motor Vehicles .. 1036
Schools 1037
Social Services, Department of ___ S 1038
State Officers and Departments . 1040
Statutes Construed ... 1045
Taxation .. e e e 1054
Veterans ... - e 1056
Welfare — See Social Services, Department of .. I S 1038
Workmen’s Compensation ... . 1056




January 6, 1967

COUNTY AND COUNTY OFFICERS: Recorder, filing financial state-
ments — §§ 554.9401(b), 554.9402(1), 554.9403(4), 1966 Code. Financ-
ing statements listing crops and fixtures may be noted on real estate
mortgage index. (1-6-67) S/67/1/1

Mr. L. D. Carstensen, Clinton County Attorney: This is an answer to
your letter of December 23, 1966, asking whether the County Recorder is
required by the Uniform Commercial Code to index financing statements
in the real estate mortgage index if the collateral mentions crops or fix-
tures.

Section 554.9403(4) applies:

“A filing officer shall mark each [financing] statement with a consecu-
tive file number and with the date and hour of filing and shall hold the
statement for public inspection. In addition the filing officer shall index
the statements according to the name of the debtor and shall note in the
index the file number and address of the debtor given in the statement.”

With regard to a financing statement which specifies crops as collateral
you will note that Section 554.9402(1) requires that the statement must
contain a description of the real estate concerned and Section 554.9401
requires that the security agreement be filed in the office of the Recorder
in the county where the land on which the crops are growing or to be
grown is located in addition to the filing in the office of the Recorder in
the county of the debtor’s residence. Therefore, although the law does not
specifically require the Recorder to make such notation on the real estate
mortgage index, it would appear to be proper for him to do so.

Likewise, when the collateral is fixtures, the appropriate place for filing
the financing statement is in the office where a mortgage on the real es-
tate concerned would be filed or recorded, Section 554.9401 (b) ; the finane-
ing statement here too must contain a description of the real estate con-
cerned, 554.9402 (1) and it would again be proper to note the filing in the
real estate mortgage index although the requirement is not specific and
the Uniform Commercial Code imposes no priority between a security
interest in the fixtures and the claims of any person who has an interest
in the land, Section 554.9313.

This view would also, I believe, be in harmony with Section 558.51 in-
asmuch as the law has not yet been otherwise defined.

January 10, 1967

STATE OFFICERS AND DEPARTMENTS: Auditor, Conversion from
federal to state savings and loan association — §§ 534.3(3), 534.24(2),
1966 Code. Auditor has no discretion with regard to conversions from
federal to state savings and loan associations. (1-10-67) S/67/1/2

Mvr. Lloyd Smith, Auditor of the State of Iowa: We have reviewed the
question submitted to us as to your duties in connection with proposed

conversion of a federal savings and loan association to a state savings
and loan association.

The issue presented is whether your office and the executive council
have any discretion in granting a State Charter where a federal associa-
tion seeks to convert to a state association,



Section 534.24(2) I. C. A. sets out the procedure for converting from
a federal to a state savings and loan association. No regulations have
been issued relating to such a conversion.

Section 534.3(3) 1. C. A, provides that “for any proposed new associa-
tion” the proposed Articles of Incorporation shall be submitted to the
executive council and provides for certain investigation and exercise of
discretion.

Section 534.24(2) does not grant your office or the executive council
any discretion in connection with the conversion from a federal to a state
savings and loan association. Section 534.3(3) I. C. A. which provides
for investigation and the exercise of discretion is limited to new associa-
tions.

Therefore the legislature has not delegated any discretion to your of-
fice or the executive council in connection with conversions from a federal
to a state savings and loan association. Where a federal savings and
loan association converts to a state association you should add to the
Certificate of Incorporation the phrase indicated in Section 534.24(2)
I. C. A. “this association is incorporated by conversion from a federal
savings and loan association.” The addition of this phrase will indicate
that the granting of the state charter was not based upon investigation
and exercise of discretion by your office and the executive council but was
based upon conversion from an existing federal association.

Therefore, in connection with a conversion from a federal to a state
savings and loan association under 534.24(2) I. C. A. your duties are
limited to the ministerial duties of seeing that the required documents
are filed and that they are in the proper form and there is no area of
discretion granted to your office and no reason for submission of the
matter to the executive council.

January 17, 1967

MOTOR VEHICLES: Chauffeur’s license — § 321.174 — Driver of a 5 ton
truck is required to have a chauffeur’s license and a non-resident hav-
ing a valid operator’s license (§ 321.176(3)) is not exempt from the
provisions of § 321.174 but is required to have a chauffeur’s license
(§ 327.18). (1-17-67) 67-1-1
Mr. John W. Kellogg, Harrison County Attorney: Upon arrival in the

Attorney General’s office as a new Assistant Attorney General, I find

your request for an opinion dated August 8, 1966, still unanswered. You

ask whether Driver “A” should be charged with a violation under the
provisions of § 327.18, and net under § 321.174 et seq.

I am of the opinion that Driver “A” could be charged with violation
of either section under the following conditions:

Section 321.174 provides as follows:

“No person shall operate a motor vehicle as a chauffeur unless he holds
a valid chauffeur’s license.”

Section 321.1(43) defines a chauffeur as follows:



“* % * any person who operates a truck tractor, road tractor or any
motor truck which is required to be registered at a gross weight classifica-
tion exceeding five tons, or any such motor vehicle exempt from registra-
tion which would be within such gross weight classification if not so
exempt * * *

If Driver “A” is operating such a truck, described above, in excess of
five tons, he must have a chauffeur’s license.

Section 321.176(3) states:

“A nonresident who is at least sixteen years of age and who has in his
immediate possession a valid operator’s license issued to him in his home
state or county may operate a motor vehicle in this state only as an
operator.”

Driver “A” is not exempt under this clause; if he is driving a five ton
truck he must drive as a chauffeur and not as an operator. He must have
a license as chauffeur.

Also under Section 327.18 to which you refer Driver “A” is required
to have a chauffeur’s license if he is operating a motor truck of the type
described in Section 327.1(1).

If you have any further questions about the application of these sec-
tions please write me,

January 17, 1967

CONSTITUTIONAL LAW: Seat of Government — Article XI, § 8. Loca-
tion of hall of house of representatives is not controlled by Constitution
of Iowa except that it must be located in Des Moines and can be
changed to any location in Des Moines by appropriate legislation.
(1-17-67) S/67/1/4

The Honorable Leroy S. Miller, House of Representatives: In response
to your request with reference to the location of the Inaugural Cere-
monies under the laws of Iowa, I submit the following:

Article XI, Sec. 8, Constitution of Iowa, establishes the seat of govern-
ment in Des Moines, Polk County, Iowa.

Chapter 72 from a 1913 Reprint of the Laws of the Fifth, Fifth Extra
and Sixth General Assembly (1855) is a law establishing the location of
Capitol buildings, acquisition of ground therefor and construction of
buildings. I quote from that act, “When buildings are prepared for the
accommodation of the general assembly and officers of the state, which
in the opinion of the governor, are suitable therefor, he shall issue his
proclamation to that effect, and from that time the general assembly
shall meet, and the officers of the state keep their offices at such new seat
of government.”

Section 19.15 grants to the executive council control of the assignment
of rooms in the capitol building.

Section 2.33 requires the general assembly to meet in joint session on
the day the assembly first convenes in January, or as soon thereafter as
both houses have organized after the biennial election, canvass the votes
for governor and determine the election. Under this section, the oath of
office is immediately administered to the persons elected and the governor
then delivers to the assembly any message he deems expedient.



Section 2.31 states, “Joint Conventions of the general assembly shall
meet in the hall of the house of representatives . . .”

In my opinion, the location of the hall of the house of representatives
is not controlled by the Constitution of Iowa except that it must be lo-
cated in Des Moines, but rather by statute and can therefore be changed
by appropriate legislation of the general assembly to any location in
Des Moines. Such change need not be permanent.

January 17, 1967

MOTOR VEHICLES: Safety standards — §§ 321.391, 321.444, 321.428,
1966 Code. Equipment safety standards for state equipment must be
determined by the Dept. of Public Safety and not by approval of
American Association of Motor Vehicle Administrators. (1-17-67)
S/67/1/3

Office of the Commissioner, Department of Public Sajety: This is in an-
swer to your letter of October 28, 1966. You asked the opinion of the
Attorney General as to whether you should enter into an agreement for
uniform approval of motor vehicle safety equipment. Your questions are
as follows:

1. “Under existing state law can I accept equipment certificates of
approval issued by the American Association of Motor Vehicle Adminis-
trators, of which we are a member, as a basis for state equipment ap-
proval now required by law?

2. Can I base cancellation of my previously issued certificates of ap-
proval on cancellation by AAMVA of its certificates of approval?

3. Can I endorse, accept and/or adopt AAMV A certificates of approv-
al as state approvals in lieu of issuance by me of state certificates of
approval?

4, If permitted to endorse, accept and/or adopt AAMVA approvals in
lieu of approvals by the state, will cancellation of a certificate of approv-
al by AAMVA constitute a cancellation by the state?

5. If the answer to any question is No, what statutory changes would
be nieeded to permit it?”

I have read the statutes requiring your approval of certain equipment,
ie.:

1. Lighting devices (321.428), Code 1966.

2. Safety glass (321.444), Code 1966.

3. Reflectors (321.391), Code 1966,

4. Seat belts (Acts of 61st G. A., Chapter 291).

I am of the opinion that you cannot accept standards of the American
Association of Motor Vehicle Administrators (AAMVA) as final, nor
should you enter into the proposed agreement with AAMVA,

Section 321.428 (lighting devices) provides that you shall issue and
enforce regulations establishing standards and specifications for approval
of lighting devices. It also states:

“Such regulations shall correlate with and, so far as practicable, con-
form to the then current standards and specifications of the society of
automotive engineers applicable to such equipment.”



oy

It is clear, therefore, that the standards of the society of automotive
engineers are applicable to such equipment rather than the standards
adopted by the AAMVA. It is your duty to finally determine these stand-
ards and you cannot transfer this job to another. Of course, you may
take into consideration certificates of approval issued by the AAMVA, if
the standards are the same.

Safety Belts, (Acts of 61st G. A., Chapter 291). Under this act all
safety belts installed for use in any motor vehicle shall be of any ap-
proved type and shall be installed in a manner approved by the Commis-
sioner. You may refer to the AAMVA to determine whether these belts
are of an approved type but you also may use other tests. You alone
should determine whether they are installed in a mantfter approved by
you.

The same questions apply to safety glass, (Section 321.444) and re-
flectors, (Section 321.391). You cannot delegate your responsibility. You
should take evidence of safety standards from such sources as you con-
sider most realistic and in making your decisions you may rely heavily
on tests taken by AAMVA, but their recommendations should not be final.
Accordingly, I would answer questions 3 and 4 with a no.

As to item 5, I do not think that the legislature can delegate its powers
of approval or disapproval to the AAMVA,

January 19, 1967

CITIES AND TOWNS: Apportionment of road use tax fund, liquor con-
trol fund — §§ 26.6, 123.50, 312.3(2), 362.20, 1966 Code. Cities and
towns may have one federal census taken each decade to be used in
apportionment of road use tax fund and liquor control fund. (1-19-67)
S/67/1/5

Honorable Paul Franzenburg, Treasurer of the State of Iowa: Your
letter of January 11, 1967, requested an opinion on the following ques-
tions:

1. What provisions, if any, can be found in the law to take into ac-
count the population gain due to annexation and particularly its rele-
vancy to Sections 312.3 [apportionment of road use fund] and 123.50
[li'quor control fund]?

2. Must annexation gains be reported as part of the special census
under Section 312.3 and 123.507

3. What reporting to the Secretary of State must take place by a city
or town annexing territory?

The law, prior to 1965, was that cities and towns were entitled to re-
ceive an apportionment of the road use tax fund and the liquor control
fund in the ratio which the population thereof, determined by the last
general federal census, had to the population of all other municipalities
in the state. Harp v. Abrahanson 248 Iowa 222, 80 N. W. 2d 505 (1957).

In 1965, the 61st General Assembly enacted a law permitting the tax-
ing of one special federal census each decade for the purpose of appor-
tioning funds under Sections 312.3 and 123.50, Code 1962:



“A city or town may have one special federal census taken each de-
cade, and the population figure thus obtained shall be used in apportion-
ing amounts under this subsection beginning the calendar year following
the year in which the special census is certified by the secretary of state.”
Acts 1965 (61 G. A.) Ch. 336 § 2 and 3).

If a city has annexed territory after taking advantage of the special
census provision, any population increase achieved by such annexation
cannot be included in fixing the ratio for the apportionment of the funds
until after the next general federal census.

However, the Code also provides that when two cities or towns con-
solidate, the population, for the purpose of distribution of funds,-shall
be the total population of the combined cities or towns taken from the
last decennial census. § 362.21, 1966 Code. In the event that cities or
towns thus consolidated had a special federal census before the consolida-
tion, then the special census figure authorized by the 1965 Act would
govern the distribution of the road and liquor funds.

If a city or town has annexed territory since the last general federal
census but prior to having a special federal census, the population figure
used in fixing the apportionment ratio shall be the figure shown for the
city or town in the last general federal census and such figure remains
constant until a new population figure is obtained by general or special
federal census certified by the Secretary of State. § 26.6, 1966 Code.

If a city or town avails itself of the provisions permitting a special
federal census after annexing territory, the result of the census should
include any population gain by reason of the annexation.

In answer to question 3, the clerk of a city or town is required to file
a certified copy of the whole proceedings for the annexation with the
Secretary of State and in the recorder’s office for the county. § 362.20,
1966 Code.

January 20, 1967

CITIES AND TOWNS: Assessor, Code of lowa and session laws —
- §8§ 16.24(16), 441.54, 1966 Code. City assessors are not entitled to free
copies of the Code of Iowa and session laws. (1-20-67) S/67/1/7

Mr. E. A. Burrows, Jr., Chairman, Iowa State Tax Commission: You
have requested an opinion as to whether a city assessor is entitled to a
copy of the Code of Iowa and a copy of the session laws without cost
under Chapter 16, Code of Iowa 1966.

§ 16.24(16) of the code provides that the “county assessor” is entitled
to a copy of the code and a copy of the session laws without cost, but no
mention is made of the city assessor. Expressio unius est exclusio al-
terius.



§ 441.54, Code of Iowa, 1966, provides that “whenever in the laws of
this state, the words ‘assessor’ or ‘assessors’ appear, singly or in combina-
tion with other words they shall be deemed to mean and refer to the
county or city assessor, as the case may be.” (Emphasis added.) In my
opinion § 441.54 does not broaden § 16.24(16) to include the city asses-
sors. “County” assessors are specifically mentioned rather than merely
“assessors.”

Accordingly, there is no statutory authority under which free copies
of the code and session laws could be furnished to the city assessors.

January 26, 1967

STATUTORY CONSTRUCTION: Legislative Research Committee —
§ 2.50, Code 1966. Powers and duties of Legislative Research Com-
mittee do not include power to introduce or present bills. Statute only
authorizes recommendation of bills. (1-26-67) S/67/1/8

The Honorable Richard L. Stephens, State Senator: Thig is in reply to
your recent letter, reading as follows:

“I respectfully request an opinion on the legality of the following
procedure:

“Regarding the powers granted to the Legislative Research Committee
by the 1967 rules of the Iowa State Senate, and amendment was adopted
to Senate Rule 17 which states that the Legislative Research Committee
is granted authority to introduce bills in the Iowa House and Senate.

“While the amendments to Chapter 2 of the Code passed last session
gave broader powers to the Legislative Research Committee, the question
has arisen as to whether the Legislative Research Committee, as a com-
mittee, has legal authority.”

The powers and duties of the Legislative Research Committee are set
forth in Section 2.50, Code 1966, which provides as follows in subpara-
graph 5:

“To conduct studies and evaluate reports of studies assigned to study
committees and make recommendations for legislative or administrative
action thereon. Recommendations shall include such bills as the research
committee may deem advisable.

“The committee may co-operate with other states to discuss mutual
legislative and governmental problems.”

Since the statute only authorizes recommendation of bills, it does not
include the power to introduce or present the bills in the Iowa Senate.
It is strictly limited by the language of the statute.

The familiar rule of statutory construction is that the express mention
of one thing impliedly excludes others. The Latin maxim is:

“expressio unius est exclusio ulterius”
The legislative intent is expressed by omission as well as by inclusion,

State v. Flack, (1960) 101 N. W, 2d 535, 251 Iowa 529, at 533, which
also cites 82 C. J. S. Statutes, § 333a.



February 2, 1967

STATE OFFICERS AND DEPARTMENTS: Public Instruction — Pro-
posed rules of Department of Public Instruction which recognize only
organizations whose policies prohibit all star games are invalid and
void on the ground that they do not implement § 275.25(9), Code of
Iowa. (2-2-67) S/67/2/9

The Honorable William J. Reichardt, State Senator: This is in reply
to your letter of January 20, 1967, requesting an opinion on the question
of whether the Department of Public Instruction has rule making power
to prohibit all star games and other athletic contests.

The proposed rules to be included in Title VII, Inter-scholastic Compe-
tition, Chapter 9 Extra-curricular Inter-scholastic Competition, require
that the constitution and bylaws of organizations sponsoring contests re-
flect policies which prohibit: 1) “All Star” games, 2) participation by
selected individuals in competitions except in individual sports and music
and speech activities, 3) participation in out-of-state events which are
not regularly scheduled inter-scholastic activities, 4) support of inter-
state contests between individuals, 5) financial subsidies for insurance
for participants.

The proposed regulations also require that organization constitution
place responsibility for chaperoning all teams and contestants on the
school district. ’

These proposed rules were among many reviewed and approved as to
form and legality by the Attorney General’s office on December 16, 1966.
We do not lightly overrule opinions of Attorneys General of this state,
which, when carefully considered, are entitled to weight and recognition
by later Attorneys General as stare decisis. However, it does not appear
that your specific question was presented or that the Attorney General
rendered any opinion on the particular issue involved. His approval of
these rules along with others is considered in the nature of obiter dictum,
rather than an opinion on this issue.

§ 257.25(9), Code of Iowa, 1966, provides:

“After July 1, 1966, no public school shall participate in or allow stu-
dents representing such public school to participate in any extracurricu-
lar interscholastic contest or competition which is sponsored or adminis-
tered by an organization as defined in this subsection, unless such organi-
zation (a) is registered with the state department of public instruction,
(b) files financial statements with the state department in the form and
at the intervals prescribed by the state board of public instruction, and
(c) is in compliance with rules and regulations which the state board
of public instruction shall adopt for the proper administration, super-
vision, operation, eligibility requirements, and scheduling of such extra-
curricular interscholastic contests and competitions and such organiza-
tions. For the purposes of this subsection ‘organization’ means any cor-
poration, association, or organization which has as one of its primary
purposes the sponsoring or administration of extracurricular interschol-
astic contests or competitions; but shall not include any agency of this
state, any public or private school or school board, or any athletic con-
ference or other association whose interscholastic contests or competitions
do not include more than twenty schools.”



It is our view that the proposed rules are invalid and void on the
ground that they do not implement the administration of Section 275.25
subsection 9. These rules are an arbitrary and capricious limitation and
abuse of discretion under the statute.

The Supreme Court of Iowa in Lewis Consolidated School District v.
Johnston, 256 Iowa 236, 127 N. W. 2d 118, 1964, at page 126, has pointed
out that administrative bodies “must be required to follow some sort of
pattern designed by the legislature.” In the Lewis case supra, the court
further states at page 248,

“x * % The end does not always justify the means; in fact it never
does, if constitutional precepts must be disregarded to reach it. Nor will
we torture the Constitution out of any fair construction or meaning to
promote or permit what may be thought to be a beneficial result. More
harm will come from such procedure, which in effect sets aside basic
safeguards, than will be gained by the supposed desirable end to be
achieved beyond the Constitution in the particular case.”

The rule making power conferred tupon an administrative authority is
not the power to make law, but only the power to carry into effect the
will of the lawmaker as expressed by the statute:

“, . . the delegation of power to make rules and regulations cannot

extend to the making of rules which subvert the statute reposing such
power, or are contrary to existing laws, or which repeal or abrogate
statutes.” 42 Am. Jur., Public Administrative Law § 48.

The administrative officer’s power to make regulations must be exer-
cised within the framework of the provision bestowing regulatory powers
on him and the policy of the statute which he administers. 42 Am, Jur.
359.

It is our opinion that the proposed rules have misinterpreted the legis-
lative intent expressed by the enactment of § 275.25 subsection 9 which
authorizes rules “for the proper administration, supervision, operation,
eligibility requirements and scheduling of such extracurricular inter-
scholastic contests and competitions . . .” and that on this ground they
are illegal and an unconstitutional exercise of legislative authority.

In conclusion, the power to regulate does not include the power to pro-
hibit. The Department of Public Instruction has no power to prohibit
“all star” games.

February 3, 1967

HEALTH: Qualifications of Deputy Medical Examiners — §§ 339.2 and
339.8 — A deputy medical examiner must be a licensed doctor of medi-
cine and surgery, or an osteopathic physician or osteopathic physician
and surgeon, licensed to practice in Iowa. (2-3-67) S/2/67/10

My. David E. Schoenthaler, Jackson County Attorney: We are in re-
ceipt of your letter, requesting opinion of this office, as follows:

“I have been consulted by the Jackson County Medical Examiner re-
garding the necessary qualifications, if any, of Deputy Medical Examin-
ers. For various reasons, there are no medical doctors or osteopaths in
Jackson County, or the surrounding counties, who are willing to serve
as deputies urider the present medical examiner.
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“Section 339.2 of the Code sets forth the qualifications of the medical
examiner, but Section 339.8 does not state any qualifications for the
deputy.

“l would appreciate a written opinion at your earliest convenience ad-
vising as to the qualifications, if any, of deputy medical examiners.”

Section 339.2 and Section 339.8, Code of lowa, 1966, provide:

“339.2 Qualifications - lists submitted. FEach county medical examin-
er shall be licensed in lowa as a doctor of medicine and surgery, or li-
censed in Iowa as an osteopathic physician or osteopathic physician and
surgeon as defined by law. He shall be appointed by the board of super-
visors from lists of two or more names submitted by the component medi-
cal society and the osteopathic society of the county in which he is a resi-
dent. If no list of names is submitted by either society, the board of
supervisors shall appoint a county medical examiner from the licensed
doctors of medicine, or licensed osteopathic physicians or osteopathic
physicians and surgeons of the county. If no qualified appointee can be
found in the county, the board of supervisors shall appoint the medical
examiner from another county.

“If, for good cause, a county medical examiner is unable to serve in
any particular case or for any period of time, he shall promptly notify
the chairman of the board of supervisors who shall then designate some
other qualified person to serve in his place.”

“339.8 Facilities and assistants provided. Each county board of
supervisors is hereby authorized to provide or arrange, and pay for, such
laboratory facilities, such deputy medical examiner or examiners and
such other professional, technical, and clerical assistance as may be
recommended and required by the county medical examiner in the per-
formance of the duties imposed by this chapter.”

Section 339.2 specifically requires that a medical examiner must be a
licensed doctor of medicine and surgery or osteopathic physician, or phy-
sician and surgeon, thus limiting such examiner to these qualifications to
perform the duties required under the law. A deputy must be qualified
to perform the same duties and it follows must possess the same qualifica-
tions.

In construing these sections of the law, we must advert to the rule of
construction, viz., “Expressio unius est exclusio alterius” as pronounced
in the early case of District Twp. of City of Dubuque v. City of Dubuque,
7 lowa 262, wherein it was stated that if by the language used, a thing is
limited to be done in a particular form or manner, it induces a negative
that it shall not be done otherwise.

Express mention in statute of one thing implies exclusion of other
things. (See North Iowa Steel Co. v. Staley, 112 N. W, 2d 364, 253 Iowa

355; Archer v. Board of Education, 104 N. W. 2d 621, 251 lowa 1077;
Dotson v. City of Ames, 101 N. W. 2d 711, 251 Iowa 467.

If the medical examiner is unable to serve, the chairman of the board
of supervisors then designates some other qualified person to serve in his
place. (Section 339.2). The County Board of Supervisors, upon recom-
mendation of the medical examiner, may provide and pay for such deputy
medical examiner as required in the performance of the duties vmposed
by the law. (Section 339.8).
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A “deputy” is one authorized to exercise the office or rights which the
officer possesses, for and in place of the latter, and where principal is
unable to perform the duties of his office, it devolves on deputy to do so.
(Wilbur v. Office of City Clerk of City of Los Angeles, 300 P. 2d 84, 143
C. A. 2d 636).

A ‘“deputy” is a person appointed or authorized to act for another or
others or a person appointed or elected as assistant to a public official,
serving as successor in event of a vacancy. (Behringer v. Parisi, 175
N. Y. S. 2d 862, 6 A, D. 2d 188).

A “deputy” of an officer is one appointed as the substitute of another
and empowered to act for him, in his name or on his behalf; one who is
appointed, designated, or deputed to act for another; one who by ap-
pointment exercises an office in another’s right. The position of a “depu-
ty,” as the word implies, is that of a subordinate. A ‘“deputy” has power
to do every act which his principal might do, but a “deputy” may not
make a deputy. (See “Deputy,” Words & Phrases; Woodman Acc. Co. v.
Dist. Court, 219 la. 1326, 260 N. W. 713, 98 A. L. R. 1431; Bowman v.
Overturff, 229 Ia. 329, 294 N. W. 568.)

A deputy medical examiner, under the law, must be qualified to serve
in the place of the medical examiner, in the performance of the duties
imposed by said law. Therefore a deputy medical examiner is such a
public official as defined above.

Therefore, by the clear, unambiguous language of the statute, a deputy
medical examiner must be a licensed doctor of medicine and surgery, or
an osteopathic physician or osteopathic physician and surgeon, licensed
to practice in Iowa.

February 6, 1967

CONSTITUTIONAL LAW: Constitutional amendments — Art. X, § 2 —
Proposed amendment (SJR 21, 61 GA) changing length of term of
office of governor and lieutenant governor and combining governor and
lieutenant governor into one voting bracket instead of present two is
unconstitutional as being two amendments not of necessity connected
or related. (2-6-67) S/67/2/11

The Honorable Seeley G. Lodwick, State Senator: In your letter of
January 24, 1967, you inquire as follows:

“Is Senate Joint Resolution 21 as passed by the Sixty-first General
Assembly (and introduced in the Sixty-second General Assembly as
Senate Joint Resolution 3) constitutional?

“I ask your written opinion because some persons feel two subject
matters are included, and those persons feel only one subject matter
should be included in a constitutional amendment.”

“The possible two subject matters are: (1) changing length of term
of office of governor and lieutenant governor; (2) combining the gover-
nor and lieutenant into one voting bracket instead of the present two.”

Article IV, Section 2, of the present Constitution of Iowa provides that
the Governor shall be elected at the time and place of voting for mem-
bers of the General Assembly and that his term shall be two years.
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Article IV, Section 3, of said present constitution, provides that the
Lieutenant Governor be elected to a two year term at the same time as
the Governor and that “In voting for Governor and Lieutenant Governor,
the electors shall designate for whom they vote as Governor, and for
whom as Lieutenant Governor.”

The proposed amendment (SJR 21, 61st GA) would change present
Article IV, Section 2, in substance, to provide a four year term for the
Governor. At the same time, it would also change Article IV, Section 3,
in substance, to provide a four year term for the Lieutenant Governor
and that “In voting, the electors shall designate for whom they vote for
Governor and Lieutenant Governor by casting one (1) vote for both of-
fices on a ballot which shall place the Governor and Lieutenant Governor
together on the ballot so that one (1) vote shall be cast for both and said
vote shall thereafter be counted as a vote for each.” Changes to other
sections of Article IV, proposed by SJR 21 are not deemed material to
the question you raise.

Article X, Section 2, of the present constitution provides:

“If two or more amendments shall be submitted at the same time, they
shall be submitted in such manner that the electors shall vote for or
against each of such amendments separately.”

In Lobaugh v. Cook, 1905, 127 Iowa 181, 102 N, W, 1121, the Iowa Su-
preme Court held:

“The evident purpose of this section (Article X, Section 2) is to exact
the submission of each amendment to the Constitution on its merits
alone, and to secure the free and independent expression of the will of
the people as to each. The importance of this cannot be too strongly
stated. It excludes incongruous matter and that having no connection
with the main subject from being inserted, and thereby obviates the evil
of loading a meritorious proposition with an independent and distinct
measure of doubtful propriety. The elector, in voting for or against, is
limited to ratifying or rejecting the proposition in its entirety, and can-
not be put in a position where he may be compelled, in order to aid in
carrying a proposition his judgment approves, to vote for another he
would otherwise oppose. * * *”

“x * * We think amendments to the Constitution, which (Article X,
Section 2) requires shall be submitted separately, must be construed to
mean amendments which have different objects and purposes in view.
In order to constitute more than'one amendment, the propositions sub-
mitted must relate to more than one subject, and have at least two dis-
tinct and separte purposes, not dependant upon or connected with each
other. (Citations)”

In my opinion, the proposed amendment is really two amendments,
each having a different object and purpose. The amendment to increase
the terms is not, of necessity, connected or related to the amendment
providing that these officials be elected as a team or slate.

Accordingly, SJR 21, 61st GA, is unconstitutional under Article X,
Section 2, Constitution of the State of Iowa.
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February 8, 1967

HEALTH: Mental Therapist — § 146,22 — A person with a B.A. and M.A.
in social work alleged to be a “Mental Therapist” cannot be licensed
to practice as such within the field of healing arts as defined under the
laws of this state and cannot hold himself out to the public as a diag-
nostician and treater of mental conditions and actually engage in such
practice. (2-8-67) 67-2-1.

Mr. Roger F. Peterson, Black Hawk County Attorney: This is in reply
to request of recent date for an opinion upon the following question:

“I am requesting an opinion as to the application of Section 146.22 of
the Code of Jowa to a person holding a B.A. and an M.A. Degree in So-
cial Work who proposes to diagnose and treat mental conditions in per-
sons referred to him.

“x x * My question, therefore, is whether or not such a person can
hold himself out to the public as a diagnostician and treater of mental
conditions and actually engage in diagnosis and treatment of mental con-
ditions under the governing laws of this State.”

As we understand the facts involved in the question, the above referred
to person, intends to practice a healing art designated as a ‘“mental
therapist.” He proposes to open an office and hold himself out to the
public for the diagnosis and treatment of mental conditions in persons
referred to him in the community.

Section 146.2 (2) Code of Iowa 1966 defines “healing art” thus:

“The practice of the healing art shall mean holding one’s self out as
being able to diagnose, treat, operate or prescribe for any human dis-
ease, pain, injury, deformity or physical or mental condition and who
shall either offer or undertake, by any means or method, to diagnose,
treat, operate or preseribe for any human disease, pain, injury, deformity
or physical or mental condition.”

In this regard it was stated in the case of Steinback et. al. v. Metzger
et. al. 63 Fed 2 74, 76 that:

“It relates to the art of relieving and curing human ills, which is
commonly referred to as the “healing art,” of which the plaintiffs admit
themselves to be members. This is a generic expression and ordinarily
embraces the whole art of healing and its many theories and practices.
As it extends to all personal citizens of a state, it falls very clearly
under its police powers. These a state may exercise by promulgating a
system of regulations and control which if not unreasonable and arbi-
trary, is lawful and is binding upon every one in the state.”

From the facts stated, it would appear that the peyrson in question
would be engaged in the practice of medicine, as one, “who publicly pro-
fess to assume the duties incident to the practice of medicine and sur-
gery.” (See Sec. 148.1 Code of 1966)

One of the duties incident to the practice of medicine, is to diagnose
and treat; which is precisely what said person intends to do. It is im-
material that no medicines will be prescribed.

In the case of State v. Hughey, 208 Ia. 842, 226 N. W. 371, at Page
846 it was said:
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“The term ‘practice of medicine’ is defined by section 2538. (Now Sec.
148.1) It is not confined to the administering of drugs. Under this stat-
ute, one who publicly professes to be a physician and induces others to
seek his aid as such is practicing medicine. Nor is it requisite that he
shall profess in terms to be a physician. It is enough, under the statute,
if he publicly professes to assume the duties incident to the practice of
medicine. What are ‘duties incident to the practice of medicine?’ Mani-
festly, the first duty of a physician to his patient is to diagnose his ail-
ment. Manifestly, also, a duty follows to prescribe the proper treatment
therefor. If, therefore, one publicly profess to be able to diagnose human
ailments, and to prescribe proper treatment therefor, then he i1s engaged
in the practice of medicine, within the definition of section 2538.”

Whatever theraputic agency will be used in the treatment of the pa-
tients, by the alleged “mental therapist,” is not revealed by the facts
Even so the alleged practitioner, under the qualifications stated, viz., the
holding of two degrees a B.A. and a M.A. in Social Work, will not meet
the requirements of our statutes to practice any of the healing arts de-
fined in our laws. )

In State v. Collins, 178 Ia. 73, 159 N. W. 604, at Page 78, the court
said:

“We agree with appellant that statutes regulating the practice of medi-
cine and providing penalties for failure to compliy with conditions im-
possed upon such practice include all who practice the art of healing,
whatever the theraputic agency employed, * * *.” (Emphasis ours) (See
cases cited)

Our statutes define the various types of professions that can be li-
censed in the field of the healing arts, and the qualifications required
before one can be so licensed. A “mental therapist” as such, is not in-
cluded in said professions of the healing arts.

Speaking of a so-called healing art, and designated as “Naprapathy,”
our Supreme Court in the case of State v. Howard 216 la. 545, 245 N. W,
871, 873, said:

“Our statute gives no recognition to such system. No recognition there-
fore can be given to it by the courts, nor by the administrative officers of
the state. It must be deemed as a mere name and an evasion of the
statute. To recognize the legality of the defendant’s practice under such
a name would defeat all the legislation that we have for the regulation
of the practice of medicine and surgery ”

The rationale of our statutes was well stated in the case of State v.
Boston, 226 Ia. 429 284 N, W. 143, where the court stated on Page 144,
in a case involving the practice of chiropracty:

“The reason for all laws restricting this and other professions is the
protection of the public. and to that end the legislature has seen fit to
enact laws and provide means for enforcing the regulations governing
the practice of the various forms of the art of healing, permitting each
practitioner to follow his profession according to its established princi-
ples. Each may have its merits; but those persons who are authorized
to practice one form of the art may not encroach upon another form for
which they have no authority from the state.”



15

Therefore, it is our considered opinion, that the person in question,
an alleged “mental therapist,” cannot be licensed to practice as such,
within the field of the healing arts as defined under the laws of this
state, and cannot hold himself out to the public as a diagnostician and
treater of mental conditions and actually engage in such practice.

If the said party undertook to engage in such practice, it is our opinion,
he would be subject to the penalties of the law, as stated in Sections
146.22 and 147.86, or restrained by permanent injunction as provided in
Sec. 147.83.

February 10, 1967

ELECTIONS: Contest Committee, notice mandatory — §§ 57.1, 57.5, 59.1,
62.5, 1966 Code. Filing of notice of contest within the prescribed time
is mandatory to give the committee jurisdiction. (2-10-67) S/67/2/12

Honorable Lester L. Kluever, Chairman, Elections Contest Committee.
This replies to your letter of January 30, 1967, in which you submitted
the following questions concerning the election contest between George
D. Fischer, contestant and James Middleswart, incumbent:

“l. Under Section 59.1, does the House have jurisdiction to decide
this matter since the incumbent was served with Notice on December 22,
1966, which would be less than twenty days prior to the Session.

“2. If it is your opinion that the House does not have the jurisdiction,
does Section 57.5, overrule this and entitle the Contestant to have the
ballots counted.

“3. Does the Notice of Contest comply with Chapter 57, as to grounds
and stating sufficient facts to give the House jurisdiction and authority
to decide the Contest.”

In answer to question one, we advise that failure to file timely notice
is fatal under Section 59.1, Code of Jowa, 1966, and no jurisdiction exists
in the committee to entertain this contest. The language of the statute
is mandatory that the contestant file his notice within thirty days after
the incumbent is declaired elected . .. and if no such deposition [of
illegal votes] is taken then twenty days before the first day of the next
session.

A study of the history of § 59.1 shows that the provisions have re-
mained substantially unchanged since the code of 1851 and that prior to
that (Rev. St. 1843 Terr. Ch. 68 § 20) a candidate had 35 days after the
election to give notice of contest and the time fixed for taking depositions
could not exceed 40 days from the date of election. It was also provided
that if witnesses failed or refused to appear at the time specified in the
notice, their testimony might be taken at any time before the next session
by giving 5 days notice to the party whose election is contested.

The first code of the State of Iowa in 1951, § 381, contains the cutoff
of 20 days which is in the present statute, but the statute then read “20
days before the hearing.” This language was carried into the 1860 Code
and the present language appears in 1873 and thereafter. However, we
have found no case which requires the House of Representatives or any
other contest tribunal to take jurisdiction of a contest where the notice
was not filed in accordance with the provisions of the statute.
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The case of Marsh v. Huffman, 199 Iowa 788, 202 N. W. 581, can be
distinguished on the facts, for there the contestant for the office of sheriff
filed a notice accompanied by a bond within the prescribed statutory time
and the contest court was held to have acquired jurisdiction of the sub-
ject matter because the contestant “had completed his duties under the
statute.” Ibid p. 583. In that case jurisdiction over the incumbent was
also acquired because he participated in the trial and was held to have
waived his complaint of want of proper notice.

In Haas v. Contest Courts, 221 Iowa 150, 265 N. W, 373, the contest
was over a judgeship and did not involve the 20 day cutoff provision of
§ 59.1. However, after filing notice and bond before the canvass of votes,
the contestant refiled in order to comply with the statute.

In support of the view that the contestant’s failure to file timely notice
precludes the Contest Committee from taking jurisdiction over this
matter, we point out 18 Am. Jur. Elections § 290 which states:

“The compelling of prompt action in hearing and disposition of election
contests, to the end that a decision may be reached before the term has
wholly or in a great part expired, seems to be the policy of the law. A
provision for the commencement of the proceeding within a designated
time is usually regarded as mandatory and must be complied with in
order to confer jurisdiction of the case . . .” [Emphasis added].

In reply to question 2, it is our opinion that the provisions of § 57.5
do not override a determination that the tribunal lacks jurisdiction to
determine a contest so as to provide a recount of the ballots in spite of
the contestant’s failure to comply with the requirements of the statute
as to the giving of notice of contest of the election.

Question 3 relates to the sufficiency of facts and grounds alleged in
the statement filed by the contestant.

In the Haas case, supra, the court stated at page 1585:

“The real purpose of the filing of this statement is to make of record
the objections and complaints that the contestant has, and to make a
showing of why the incumbent is not entitled to hold the office to which
he has been declared elected.”

In our opinion, if the statement of intent to contest the election informs
the incumbent of the grounds by reference to a subsection of § 57.1, such
notice, if it otherwise complies to §§ 59.1 and 62.5, would be sufficient.

February 14, 1967

CONSTITUTIONAL LAW: State University — Art. IX, § 11, Art. XI,
§ 8. The articles of the constitution relating to the State University of
I(’)széa2do not prohibit the renaming of any other institution. (2-14-67)
67-2-2.

Hon. Elmer F. Lange, State Senator: This replies to your letter of
February 8, 1967 requesting an opinion as to whether Senate File 151
which is a bill for an Act to change the name of “State College of Iowa”
to “Iowa Northern University” and other related matters violates Article
IX, Section 11 and Article XI, Section 8 of the Constitution of the State
of Iowa. :
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The sections of constitutional articles referred to above pertain only
to the State University of Iowa located at lowa City and do not prohibit
the renaming of any other institution.

In 1959, the name Iowa State College of Agriculture and Mechanical
Arts at Ames was changed by statute to Iowa State University of Science
and Technology. (Ch. 74, Laws 58 G. A.) In 1961, the name of the Iowa
State Teachers College at Cedar Falls was changed to “State College of
Iowa” (Ch. 153, Laws 59 G. A.) Apparently, the constitutional question
raised at this time was not then regarded as a barrier to such legisla-
tion and we are of the opinion that the proposed bill is not in conflict
with the provisions of the state constitution cited herein.

February 15, 1967

GENERAL ASSEMBLY — Expense of legislators — Leased WATS tele-
phone line — Constitution, Article III, § 25. Legislature has authority
to install a WATS line for use by members of legislature on official
business. The furnishing of such service would not constitute an in-
crease in compensation prohibited by Article III, § 25 of Constitution.
2-15-67 67-2-3.

Hon. Joseph Coleman, State Senate: With reference to your request as
to the legality of the House and Senate by appropriate legislation author-
izing the installation of a WATS telephone line it is my opinion that the
legislature does have authority to authorize the installation of such a
line for use by the members of the legislature on official business.

In the case of Gallarno vs. Long, 214 Iowa 805, 243 N. W. 719, the
court distinguished between official and personal expenses and held that
an allowance to legislators for the personal expenses amounted to an
increase in compensation and was, therefore, in contravention of Sec. 25,
Article III of the Constitution of Iowa. In describing the “legislative
expense” the court stated as follows:

“To illustrate such legislative expense reference is made to stationery,
pencils, ink, codes, stenographers, clerks, telephone and telegraph charges
for public business, office rent for state purposes, and other items of a
similar nature.”

Later in the decision the court also stated as follows:

“Personal expenses are those incurred for rooms, meals, laundry, com-
munications with their homes, and other things of like character.”

The court then cites with approval and as authority for the proposition
in the Gallarno case a citation from an Arkansas case which reads as
follows:

“Each house (of the legislature) may provide conveniences such as
stationery, pencils, ink, telephone and telegraph, and other things for
the use of the members, and pay for the same out of contingent expenses,
but it is quite another thing to attempt to make an allowance of funds
to 2 member to be used at will. One is the payment of a legitimate ex-
pense and the other is an allowance placed at the disposal of the member
to be used at his own discretion and will. One is the payment of neces-
sary expenses of the house itself and the other is an allowance to the
member in spite of the provision of the Constitution to the contrary.”
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The Gallerno case from which the above quotations are taken is still
the leading case law in Iowa on the subject matter and on March 4, 1959,
was cited in an Attorney General’s opinion as authority for the proposi-
tion that an enactment of the Fifty-seventh General Assembly purport-
ing to grant to the Lieutenant Governor actual and necessary expenses
as incurred by the said Lieutenant Governor when required by reason
of his office to leave the county of his residence on official business did
not entitle the Lieutenant Governor to be paid for his hotel, meals and
other similar expenses while in Des Moines during the legislative session.

This opinion quoted from the Gallerno case as follows:

“x * * Ag will soon be shown and as already has been indicated there
is a marked distinction between legislative or governmental expenses and
mere personal expenses of the legislators * * *.”

It is my opinion that based on the language of the Gallerno case the
legislature would have authority to install or authorize the installation
of a WATS telephone line for the use by its members on official business.

February 20, 1967

CONSTITUTIONAL LAW — Agriculture. Uniform application of law
denied. House File 144, requiring bonds for packing companies, vio-
lates Article 1, §6, of the Iowa Constitution by exempting small oper-
ators. 2-20-67, Zeller to State Rep. Wm. H. Harbor. 67/3/10

Homnorable William H. Harbor, State Representative: You have asked
my opinion concerning a proposed bill relating to the bonding of oper-
ators of slaughterhouses buying cattle, hogs or sheep. This bill is marked
as House File 144. This bill applies to packers, as described in the.
federal “Packers and Stockyards Act, 1921.” Your question is whether
the proposed state act is constitutional in its requirements and in its
classification of persons who shall<be bonded.

It is clearly within the police power of the state to regulate packers
in activities which have not been dealt with in the federal act. Packing
companies and their agents are not required to register and give bonds,
under §203 and §204 of the Packers and Stockyards Act, although stock-
yard dealers and market agencies, dealing in livestock, are required to
register and give bonds. This matter is therefore still subject to state
regulation if the classification of packers, subject to these requirements,
is reasonable and not arbitrary.

There is, however, a question in regard to the provision of this bill
which imposes the duty to register and give a bond only upon those per-
sons ¢r corporations buying cattle, hogs or sheep in excess of twenty-
five animals per day. The purpose of the act is to give sellers of live-
stock to Iowa meat packers similar protection to that now provided by
the federal act in dealings with stockyards and market agencies. But
there is no such classification in the federal act limiting it to market
agencies buying livestock in excess of twenty-five animals per day. The
federal law applies to all stockyards and market agencies, regardless of
size or daily volume of business. There would seem to be an equally
valid reason to require bond of any buyer of livestock for slaughter who
is buying only fifteen or twenty animals per day. Any farmer or shipper
dealing with the small buyer or packer would run a like risk of a default
in payment.
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Article 1, §6, of the Constitution of the State of Iowa provides as
follows:

“All laws of a general nature shall have a uniform (')peration; ok AP

And Amendment 14, §1, of the Federal Constitution provides as
follows:

“* % % por shall any State * * * deny to any person within its juris-

diction the equal protection of the laws.”

Any law which extends immunities and privileges to one portion of a
class and denies them to others of like kind by unreasonable or arbitrary
subclassification violates the constitutional prohibition against class legis-
lation. The following decisions give effect to this fundamental law:

Collins vs. State Bd. of Social Welfare, 1957, 248 lowa 369, 81 N.W.
2d 4.

Chicago & N.W. Ry. Co. vs. Fachman, 1964, 255 Iowa 989, 125 N.W,
2d 210,

And indeed the checks or drafts of the publicly-owned and nationally-
advertised packers, whose earnings are published quarterly and certi-
fied annually by well-known accounting firms, would seem to provide
more security than ordinarily available to the small operator buying less
than twenty-five animals per day. It is my opinion that the bill in its
present form amounts to class legislation and that applying the bonding
requirement to buyers in excess of twenty-five animals per day is un-
reasonable and arbitrary.

February 22, 1967

COURTS: Habeas Corpus — Attorney Fees. There is no authority in
§ 663.44, 1966 Code of Iowa, for the payment of attorney’s fees in-
curred by a petitioner. (Turner to Lodwick, 2-22-67) S67-2-14

The Honorable Seeley G. Lodwick, State Senator: This will acknowl-
edge receipt of your letter requesting the opinion of this office in regard
to the following:

Does Chapter 433, Acts of the 61st General Assembly, allow payment
of attorney’s fees?

§ 663.44, 1966 Code of Iowa, as amended, provides:

“If the plaintiff is discharged, the costs shall be taxed to the defend-
ant, unless he is an officer holding the plaintiff in custody under a war-
rant of arrest or commitment, or under other legal process, in which
case the costs shall be taxed to the county. If the plaintiff’s application
is refused, the costs shall be taxed against him, and, in the discretion.
of the Court, against the person who filed the petition in his behalf.



20

However, where the plaintiff is an inmate of any State institution, and
is discharged in habeas corpus proceedings or where the habeas corpus
proceedings fail and costs and fees cannot be collected from the person
liable to pay the same, such costs and fees shall be paid by the county in
which such State institution 18 located. The facts of such payment and
the proceedings on which it is based, with a statement of the amount of
fees or costs incurred, with approvel in writing by the presiding Judge
appended to such statement or endorsed thereon, shall then be certified
by the Clerk of the District Court under his seal of offi to the State Ex-
ecutive Council. The Executive Council shall then review the proceedings
and authorize reimbursement for all such fees and costs or such part
thereof as the Executive Council shall find justified, and shall notify the
State Comptroller to draw a warrant to such County Treasurer on the
State general fund for the amount authorized.” (That portion of the
above provision which is italicized constitutes the amendment of Chapter
433, Acts of the 61st General Assembly.)

The expression ‘“costs and fees” as used in statutes has been defined
in a number of cases. The general rule distinguishes between them.

“‘Costs’ are the expenses incurred by the parties in the prosecution
or defense of a suit, whereas ‘fees’ are compensation to an officer for
services rendered in the progress of a cause.” In re Terry, 123 N. Y. S.
258, 260.

“The terms ‘fees’ and ‘costs’ are often used interchangeably as having
the same application, but, accurately speaking the term ‘fees’ is applica-
ble to the items chargeable between an officer and a person whom he
serves, while the term ‘costs’ has reference to the expenses of litigation
as between litigants.” Bohart v. Anderson, 103 P. 742, 744, 24 Okl. 82,
20 Ann. Cas. 142,

We have other authorities in 16 Words and Phrases, Permanent Edi-
tion, at page 525.

It is to be observed that prior to the amendment by the 61st General
Assembly, previously exhibited, only the costs were suthorized to be
taxed to the county. The provision for the payment of costs and fees as
the responsibility of the county appears in that section for the first time
in the foregoing designated amendment to § 663.44. There is no express
mention therein that an attorney’s fees incurred by the petitioner are
within the terms thereof.

Even assuming that the term as there used included fees for services
performed by an officer, the explanation attached to House File 364,
being the amendment to § 663.44, shows no intention therein that the
word “fees’ has significance other than the anncunced general rule. The
design of the amendment was to relieve any county where any of the
State institutions are involved, from the burden of these costs and fees.

In another aspect of this statute, to resolve any ambiguity therein, it
is to be observed also that the 61st General Assembly amendment is
couched in substantially the same language as § 337.12, 601.130 and
789.20 of the 1966 Code of Iowa.

In § 601.130 it is stated:

“The fees contemplated in § 601.128 and 601.129, in criminal cases,
shall be audited and paid out of the county treasury in any case where
the prosecution fails, or where such fees cannot be made from the person
liable to pay the same, the facts being certified by the justice and veri-
fied by affidavit . . .”



21

These are statutory fees which justices of peace and constables are
entitled to charge according to these statutes.

§ 789.20 states as follows:

“All costs and fees incurred in any criminal case brought against an
inmate of any state institution forfa crime committed while confined in
such institution shall be paid out of the state treasury from the general
fund in case the prosecution fails, or where such costs and fees cannot
be made from the person liable to pay the same, the facts being certified
by the clerk of the district court under his seal of office to the state comp-
troller, including a statement of the amount of fees or costs incurred,
such statement to be approved by the presiding judge in writing ap-
pended thereto or indorsed thereon.”

§ 337.12 provides:

“In all eriminal cases where the prosecution fails, or where the money
cannot be made from the person liable to pay the same . . . the fees
allowed by law in such cases shall be audited by the county auditor and
paid out of the county treasury, . ..”

The applicable rule which defined similar legislation to determine the
intention of the legislature is supported by § 6102 of Sutherland Statu-
tory Construction, 3rd Edition, Volume 3, where it is stated at page 157:

“On the basis of analogy a number of decisions hold that a doubtful
application of a statute will be controlled by the express language of one
or several other statutes which are wholly unrelated, but apply to similar
persons, things or relationships. Primarily, the rule is based upon public
policy. By referring to other similar legislation the court is able to learn
the purpose and course of legislation in general, and by transposing the
clear intent expressed in one or several statutes to a similar statute of
doubtful meaning, the court not only is able to give effect to the probable
intent of the legislature, but also to establish a more uniform and logical
system of law. It follows that the usefulness of the rule is greatly en-
hanced where analogy is made to several statutes or a statute represent-
ing a general course of legislation.”

These fees provided for in the foregoing statutes for payment out of
public funds are by these statutes authorized to be charged by public
officers for services performed. Thus, these statutes place the fees as
used in House File 364, Acts of the 61st General Assembly, which
amends § 663.44, under the general rule heretofore exhibited. The term
“fees” as so used neither expressly or impliedly includes attorney’s fees
incurred by a petitioner as defined in Chapter 433. Thus, there is no
authority in § 663.44.

In the recent case of Roach v. Bennett, decided February 7, 1967, the
Iowa Supreme Court recognized the existence of the problem, has said:

“This appeal, indirectly at least, raises the interesting guestion as to
whether appellant had a constitutional right to the assistance of state-
appointed counsel in the prosecution of his habeas corpus action. While
it may in the future be a recognized right in criminal matters, neither
this court nor the United States Supreme Court has yet made such an
announcement. We do not do so now. However, in connection with that
problem, we may point out there is no provision in our present laws for
compensating such appointed counsel by the State, and it would seem
quite unfair to require counties where custodial institutions are located
to assume such an obligation and burden hereafter.”
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February 27, 1967

TAXATION: Sales Tax — Chapter 422, Code of Iowa, 1966, Sales Tax
may be imposed on service contracts which are included as a part of
the sale of colored television sets, but where service contracts are a
separate item on a sales invoice for a colored television set, no sales
.tax may be imposed for mere service.

Senator Charles F. Balloun, Senator Francis Messerly, State Capitol:
This is to acknowledge receipt of your letter of February 16, 1967, in
which you pose the following questions:

“First, under the provision of Chapter 422, may a sales tax be im-
posed on service contracts included as a part of the sale of colored tele-
vision sets. Second, may a sales tax be charged on service contracts as a
separate item on a sales invoice for a colored television set.”

Section 422.43, Code of Iowa, 1966, provides in part:

“There is hereby imposed, beginning the first day of April, 1937, a tax
of two percent upon the gross receipts from all sales of tangible personal
property, consisting of goods, wares or merchandise, except as otherwise
provided in, this division, sold at retail in the state to consumers or
users: . ..

Section 422.42(5), defines retailer as follows:

“5. ‘Retailer’ includes every person engaged in the business of selling
tangible goods, wares, or merchandise at retail, or the furnishing of gas,
electricity, water, and communication service, and tickets or admissions
to places of amusement and athletic events as provided in this division
or operating amusement from which revenues are derived; provided, how-
ever, that when in the opinion of the commission it is necessary for the
efficient administration of this division to regard any salesmen, repre-
sentatives, truckers, peddlers, or canvassers, as agents of the dealers,
distributors, supervisors, employers, or persons under whom they operate
or from whom they obtain tangible personal property sold by them irre-
spective of whether or not they are making sales on their own behalf or
on behalf of such dealers, distributors, supervisors, employers, or persons,
the commission may so regard them, and may regard such dealers, dis-
tributors, supervisors, employers, or persons as retailers for the purposes
of this division.”

Section 422.45 provides for exemptions from sales tax. Statutes ex-
empting property from taxation must be strictly construed and any doubt
must be resolved against exemption and in favor of taxation. Commu-
nity Drama Ass'n of Des Moines vs. Iowa State Tax Commission, 252
Iowa 854, 109 N.W. 2d 23 (1961). Therefore, all retail sales in Iowa of
tangible personal property, consisting of goods, wares, or merchandise
except as specifically exempted by Section 422.45, to consumers or users
are subject to sales tax. Schemmer vs. Iowa State Tax Commission, 254
Iowa 315, 117 N.W. 2d 420 (1962).

Rule 22.2 of the Tax Commission’s Rules and Regulations, 1966, 1.D.R.
p. 19, specifically provides for retail sales tax on merchandise at a fixed
price to which an additional service charge is added:

“Where merchandise is sold at a fixed price and there is added thereto
an additional fee or charge called, service or handling charges or any
other name by which the same may be called, the commission holds that
such fees and charges are part of the selling price of the article and re-
tail sales tax should be computed on the gross receipts from the sale of
such property including service, handling and other like charges.”
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Therefore, the answer to the first question is that sales tax may be
imposed on service contracts included as a part of the sale of colored
television sets. This answer is consistent with the strict construction
applied to tax exemption statutes since the service charge can be reason-
ably deemed a part of the sales price of tangible personal property, to
wit, colored television sets.

Where the service contracts are a separate item and not included in
the sales price for a colored television set, no sales tax should be charged
for mere services but sales tax should be charged on that portion of tax-
able television parts which are involved in the service contract. Section
422.43 imposes sales tax upon gross receipts from the sale or service of
gas, electricity, water, heat, and communication service. However, it is
unlikely that this Section is broad enough to encompass service charges
in connection with service contracts as a separate item on a sales invoice
for a colored television set. This especially is true in view of the well
recognized rule that a statute imposing a tax is construed strictly against
the taxing authority and in favor of the taxpayer. Morrison-Knudsen
Co. vs. State Tax Commission, 242 Iowa 33, 44 N.W. 2d 449 (1950).

It is the opinion of this office that the answer to your first question is
yes and that the answer to the second question is that no sales tax may
be charged for mere services on service contracts as a separate item on
a sales invoice for a colored television set.

February 28, 1967

BONDS OF STATE OFFICERS: Superintendent of Printing, §§ 16.1,
16.2(8), 64.6 (21) — Where the State Printing Board failed to appoint
a Superintendent of Printing in accordance with the provisions of
§ 16.1 of the 1966 Code of Iowa, but instead appointed an individual
as Assistant Superintendent of Printing who thereafter performed all
of the duties of the Superintendent of Printing, such individual was
the acting and de facto Superintendent of Printing and should have
given the bond required by §§ 16.2(8) and 64.6(21) of the 1966 Code
of Iowa. (2/28/67) 67-2-4.

Honorable Lloyd R. Smith, Auditor of State: By your letter of Febru-
ary 23, 1967, you have requested our opinion with respect to the follow-
ing question:

Where the State Printing Board failed to appoint a Superintendent of
Printing in accordance with the provisions of § 16.1 of the 1966 Code of
Iowa but instead appointed an individual as Assistant Superintendent
of Printing who thereafter performed all of the duties of the Superin-
tendent of Printing should such Assistant Superintendent of Printing
have given a bond in accordance with § 16.2, subsection 8, and § 64.6,
subsection 21 of the 1966 Iowa Code.

In our opinion under the circumstances set forth above the individual
appointed as Assistant Superintendent of Printing was the de facto
Superintendent of Printing and consistent with the intent of the pro-
visions of the code requiring bonds of state officers should have given
the bond ordinarily required of the Superintendent of Printing.

§ 16.1 provides:
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‘“Appointment. The printing board shall, by a majority vote, appoint
some person having the same quzalifications as the appointive members of
the board who shall be officially known as superintendent of printing.
Said superintendent shall serve during the pleasure of the board.”

Instead of appointing a Superintendent of Printing the State Printing
Board allowed the office to remain vacant and instead appointed an in-
dividual to the newly created post of Assistant Superintendent of Print-
ing who thereafter performed all of the duties of the Superintendent of
Printing set forth in § 16.2 except for the requirement of subsection 8
thereof to:

“8. Be responsible on his official bond for the public property coming
into his possession.”

§ 64.6 of the 1966 Code of Iowa states in relevant part as follows:

* ok

“State officers shall give bonds in an amount as follows: *
21. Superintendent of printing, five thousand dollars.”

To all intents and purposes the Assistant Superintendent of Printing
was the acting and de facto Superintendent of Printing although not
officially known by that title. He performed the duties of the Superin-
tendent of Printing and was appointed by and directly responsible to the
State Printing Board. Under the circumstances the failure of the Assist-
ant Superintendent of Printing to furnish a bond was inconsistent with
the intent and obvious purpose of the statutory requirement that the
Superintendent of Printing furnish an official bond and be responsible
on such bond for the public property coming into his possession.

March 1, 1967

TAXATION: Motor Vehicle Fuel Tax — Waiver of Penalty. (Sec. 324.64,
Code 1966). State Treasurer cannot waive penalty and interest, under
statute in question, the penalty being mandatorily fixed by statute.

Mr. Wayne J. Fullmer, Director, Motor Vehicle Fuel Tax Division:
Receipt is acknowledged of your favor of recent date requesting opinion
of this office reading as follows:

“An audit was made on the City Transit Lines, Inc., Council Bluffs,
Iowa, License Holder, No. 78-23, covering the period January 1, 1965 to
September 1, 1966, for taxable and non-taxable gallons of diesel used in
buses.

“The City Transit Lines, Inc. paid the fuel tax due in the amount of
$1,692.64 and have asked that consideration be given their request to
have the penalty and interest in the amount of $343.17 waived.

“We respectfully ask your opinion whether or not penalty and interest
can be rescinded.”

§324.64, Code 1966, imposes a penalty if a licensee fails to file a re-
quired report,

“or if a licensee or other person fails to pay to the treasurer an amount
of fuel taxes when due, a penalty of ten percent of the tax unpaid and
due shall be added, the unpaid tax and penalty shall immediately accrue
and thereafter shall bear interest at the rate of one-half of one percent
per month until paid.”
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A similar penalty provision was contained in the early statutes, (§5093-
f9, Code 1935), wherein the Attorney General ruled that the State Treas-
urer of any distributor, who fails to remit within emfwypta oemfwyptaoi
urer is without authority to remit or cancel penalties imposed by statute
upon failure of any distributor, who fails to remit within the time pre-
scribed by statute. (See OAG 1938, p. 294).

The present provisions of the law were construed by our Supreme
Court in the case of Miller Oil Company vs. Abrahamson, Treasurer of
State, 252 Ia. 1058, 109 NW 2d 610; wherein the court, speaking through
Justice Larson, said:

“(5) 11. In purely equitable claims equity will grant or refuse relief
at its discretion, but when the claim is a legal claim or when the penalty
is mandatorily fixed by statute, equity will as a rule apply the require-
ment of the statute and not relieve the claimant. Swartz v. Atkins, Tenn.,
315 S.W. 2d 393. The rule is well stated in 85 C. J. S., Taxation, section
1031c, page 599: ‘Although it has been held that the courts may, in the
exercise of their equitable powers, abate or remit tax penalties under
meritorious conditions, the more general rule is that, in the absence of
statutory authorization, the courts have no power to relieve delinquent
taxpayers from penalties incurred by violations of the statutes providing
therefor.” In 51 Am. Jur., Taxation, section 975, page 852, it is stated:
‘The penalty is imposed for failure to pay taxes when due, and the rule
in most jurisdictions is that even though one in good faith litigates his
liability to a tax until after it is due and payable, he is liable for the
penalty or interest imposed upon delinquent taxpayers if the decision is
adverse to him.’

“Also see Camden Fire Ins. Assn. v. Johnson, 42 Cal. App. 2d 528, 109
P. 2d 447, 448; Texas Co. v. Dyer, supra, 179 Miss. 135, 174 So. 80.”

“(6) Although the question is troublesome, we think the better rule
is that where the penalty, as here, is by statute made a part of the tax,
and there is no authority given to rebate or waive the penalty, courts
have no power to forgive the same.”

All justices concurred in the holding of the Miller Oil Company case,
which also cited in support thereof from the case of Lamont Savings
Bank vs. Luther, County Treasurer, 200 Ia. 180, 204 N.W. 430, wherein
the court held that a court cannot set aside plain mandate of statute,
fixing penalties on delinquent taxes, and fact that taxpayer will suffer
hardship by reason of payment of penalty does not authorize annulment
or limitation of penalty.

Therefore, in answer to your question, it is quite clear from the above
authorities that the State Treasurer cannot waive penalty and interest,
under the statute in question, the penalty being mandatorily fixed by
statute.

March 2, 1967

ARTICLE IX, §11, CONSTITUTION OF IOWA. Part 1 is and remains a
part of the constitution, notwithstanding the fact the 10th G.A. under
the authority of §15, Article IX, of the constitution, abolished the then
Board of Education and House Joint Resolution 18 is needed if a sub-
stitute for Article IX, §11 is desired.

The Honorable Russell D. Clark, The Honorable James T. Klein, The
Honorable Minnette Doderer, State Représentatives: This will acknowl-
edge receipt of yours of the 27th inst. in which you submit the following:
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“T am requesting an Attorney General’'s opinion on H. J. R. 18, and
would also like to know whether they really need this amendment? I am
referring to the Sections one to fifteen inclusive in Article 9 of the Iowa
Constitution in the Iowa Official Register.

“Hoping to have an opinion by the end of the week, * * *”

In reply thereto, at the outset I would advise you that Article IX of
the Constitution of lowa consists of two parts, designated as #1 and #2.
Part #1 thereof contains Sections 1 to 15 and these sections, including
Section 11 remain and exist as part of the Constitution of Iowa. Repeal
of any of them has not been affected and their constitutional status can
only be changed by repeal. House Joint Resolution 18 which accompanied
your letter, is needed to effectuate this repeal if it is your desire to legis-
late substitute for Article IX, Section 11.

The reference to the footnote at the bottom of Page 509, of the 1966
Official Register, is a voluntary conclusion of the Iowa Official Register
arising out of action of the 10th G.A. in 1864 by Section 1, Chapter 52 of
Acts, under the authority of Section 15, Article IX, abolishing the then
Board of Education and making other provisions for the educational in-
terests of the state, represented now as Title XII, Chapter 257, et seq of
the Code of 1966.

March 2, 1967

CHAPTER 48, Code of 1966, does not authorize the use of emergency
card to enable the elector to vote in the event his name does not ap-
pear on the precinct registration list.

Mr. Edward N. Wehr, County Attorney, Scott County: This will ac-
knowledge receipt of yours of the 14th inst. in which you submitted the
following :

“Because of some confusion in Scott County concerning the use of
emergency voting cards, I am enclosing, herewith, the type of emergency
card used by you to the city of Bettendorf, and also the city of Daven-
port, Iowa, which is part of our Permanent Voter Registration Law.

“During the election in November of 1966, the Democratic Scott County
Auditor called the City Clerks for both Davenport and Bettendorf and
said that these cards were “illegal” even though they had been in use
since 1956. Both clerks were somewhat disturbed about this and when
asked the basis for his “Ruling,” he stated that the State Chairman of
the Democratic party had so informed him.

“Later on, he called and said that the Democratic Secretary of State
had also “ruled” that these emergency voting cards were ‘“illegal.”

“In order to resolve all doubts in connection with the use of the cards,
and to avoid any and all political implications, I request an opinion from
you as to the legality of the same.

“T am sure the cards are quite self-explanatory, and are used to cover
the situation where there is, in fact, a registered voter, but because of
some inadvertent error, the voter’s card does not appear at the precinct
when he or she attempts to vote. Your attention to this matter at the
earliest possible moment will be appreciated.”

and as a part of your request enclosed a copy of the emergency voting
card under consideration.
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EMERGENCY VOTING CARD
NOTICE TO JUDGES OF ELECTION

“On Election Day some instances may be brought to your attention
where a voter has registered under the permanent registration law, but,
through some misunderstanding as to his address, or through other error,
his duplicate registration card is not in the filing case containing the
cards for your precinct. If a voter states that he registered under the
new law, if his address is in your precinct, and his card is not in your
filing case, telephone the office of the Commissioner of Registration. If
the voter is a registered voter you will be advised to that effect, and in-
structed to permit him to vote. In that case, fill out and sign this card.
Do this ONLY upon instructions from the office of the Commissioner of
Registration.

“Township _____ T oo Precinet

“Name .

“Residence

“The undersigned Judges of Election hereby certify, that the above
named voter was permitted to vote in this precinct at the

Election held ~bursuant to instructions from
the Commissioner of Registration; it appearmg that said voter is a duly
registered voter, that h.__.___.__ Original Registration Card is on file in

the office of the Commissioner of Registration, but that the duplicate card
is not among the cards of the registered voters residing in this precinet.

Judges of Election

’ Signaﬁire of Voter.”

In reply to your request I advise:

1. There is no authority in Chapter 48 to supply the name of a voter
registered or not, by means of the emergency voting card herein before
exhibited. His name appears upon the registered list or it does not.
There is no alternative. Chapter 48, Code of 1966 contains no express
provision for the existence of such a card and no express provision for
its use. Nor do I find any implied existence, nor any implied power of
its use. Therefore, the commissioner of registration exceeds his au-
thority in making use thereof. On the other hand his duty as far as the
election register is concerned prescribed in §48.8, Code of 1966, as follows:

“The commissioner shall compile and shall deliver to the judges of
election in each precinct the duplicate registration list of the voters in
that precinct, which shall be known as the election register. Such regis-
ter shall contain the name and address of every registered voter in that
election precinct, * * *.”

2. In addition, it appears that there is no authority in the judges of
election to permit voters appearing to vote by means of such emergency

card. The election judges, as far as their duty is concerned in offering
a ballot to a voter as prescribed by §48.21, Code of 1966:
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“In municipalities having permanent registration for elections, before
any person offering to vote receives the ballots from the judge or is per-
mitted to enter the voting machine, a certificate containing the following
information shall be signed by the applicant:

CERTIFICATE OF REGISTERED VOTER

1 hereby certify that I am a qualified voter duly registered under the
permanent registration act of 1927 in the .. ... precinct,
_ward, ecityof . s

county of . I , lowa.
Party affiliation (if primary election) . .
Signature of voter_....... . ... e e S
Address e

Approved:

"""""" ‘Judge or Clerk of Election.
“The certificate of registration shall be approved by a judge or clerk
of election if the signature of the voter on the certificate of reglstratlon

&

and the signature on the registry list appear to be the same,” * * *77

In order to perform his duty, the election judge must have the name of
such person on the registery list.

In view of the foregoing, I am of the opinion that use of the emergency
voting card is unauthorized and illegal.

March 4, 1967

MOTOR VEHICLE FUEL TAX — Exemption — Urban Transit Com-
panies or Systems. (§386B.2, §386C.3, §324.3, §§324.34 & 324.35). A
Transit system acquired by a municipal corporation is exempt from
the motor vehicle fuel taxes imposed by §8324.3 and 324.34.

Myr. Don R. Naber, Superintendent, Motor Vehicle Fuel Tax Division:
Your letter of recent date, has been received as follows:

“Your opinion is respectfully requested on the following:

“Shall a transit system as acquired by a municipal corporation under
section three eight six B point two (Section 386B.2 Code of 1966 be sub-
ject to section three two four point three (Section 324.3) and section
three two four point three five (Section 324.35) Code of 1966?”

“I request your opinion due to the fact some Urban Transit Companies
in Iowa may be taken over by the municipal corporations in which they
are now franchised.”

The question of tax liability of a municipal corporation is controlled by
Chapter 386C which defines urban transit companies and also defines
urban transit systems. §386C.1 provides as follows:

“An urban transit company’’ is one which operates buses or trolley cars
or both, primarily upon the streets of cities and towns over well-defined
routes between certain termini, for the transportation of passengers for
a uniform fare, and which accepts for passengers all who present them-
selves for transportation without discrimination up to the limit of the
capacity of each vehicle. Included are street railways, plants, equipment,
property and rights, used and useful in the transportation of passengers.

* % K
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The physical property and operation herein described shall be known
as ‘an urban transit system.’”

When a municipal corporation acquires “an urban transit company”
or “an urban transit system’” as defined in §386C.1, Code of Iowa 1966,
it qualifies for any and all exemptions from tax lability, as intended
under the provisions of §386C.3 of the Code.

Such exemption arises by reason of the controlling force of the special
statute, §386C.3 over the general statutes, §§324.3 and 324.35 of the Code.
The legislature’s intent is controlling element in interpretation of stat-
utes.

A specific statute controls a general statute, but they must be con-
strued together in order that neither shall be made ineffective, unless
necessary. (Great Western Acc. Ins. Co. vs. Martin, 183-1009, 166 N.W.
705)

Tax laws are to be interpreted liberally in favor of taxpayers, and
doubt in respect to the meaning and scope of language imposing a tax
must be resolved in favor of taxpayer. (Phillips Pet. Co. v. Nelson 232-
246, 5 N.W. 2d 1.)

All statutes relating to the same subject matter shall be construed to-
gether. (U. S. v. Babbit, 66 U. S. 55, 17 L. Ed. 94; Wright Const. Co. v.
City of Des Moines, 202-661 210 N.W. 809)

We are dealing here with motor fuel taxes, (§324.3) and special fuel
taxes, (§§324.34 & 324.35) and exemptions therefrom under the pro-
visions of §386C.3. Was it the intent of the legislature to exempt urban
transit companies and urban transit systems from the imposition of the
excise tax on both motor fuel and special fuel (diesel fuel) as used by
said transit companies or systems, when used as fuel for propelling motor
vehicles? We think it was.

In the construction of the clause of a statute the context is to be re-
garded, as well as other statutes in pari materia, and the reason and
spirit of the law. (State v. Sherman, 46 Ia. 415)

Courts will construe a statute in conformity with its dominating gener-
al purpose, and will read text in light of context. (Geer v. Birmingham,
88 F. Supp. 189, 185 F. 2d. 82, certiorari denied 71 S. Ct. 571, 340 U. S.
951, 95 L. Ed. 686)

§386C.3 provides:

“Sections 321.119 and 324.3, and chapter 326, shall not be applicable to
urban transit companies or systems. [67GA, ch 43, §3; 58GA, ch 58, §1;
60GA, ch 194, §1]”

§386C.4 provides for further tax exemptions to urban transit companies
or systems.

It is common knowledge that urban transit companies have been and
are in considerable financial straights in their attempts to continue in
operation and furnish mass transportation. Hence a policy of so-called
subsidization has been adopted by the legislature by granting all of the
various tax exemptions as contained in the statutes above enumerated.

[ N .
,_i]_/) SQfEi
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These exemptions began by the enactment of Chapter 43, Acts of the
57GA, making inapplicable §324.2, Code 1954 to such transit entities.
Code §324.2 Code of 1954 levied a tax of four cents per gallon on motor
fuel used for any purpose and six cents per gallon on all fuel oil (diesel)
used for propelling motor vehicles on the highways of the state. This
same exemption was continued by the 58GA, ch 58, and the 60GA, ch 194.

The same 57GA by Chapter 164 of its Acts, repealed Chapter 324,
Code 1954 and substituted the present law governing Motor Vehicle Fuel
Taxes.

The title to the Act read as follows:

“An Act to amend, revise, codify, substitute for and supplement chap-
ter three hundred twenty-four (324), Code 1954, as amended, to impose
an excise tax on motor fruel and special fuel used to propel highway motor
vehicles; to provide certain exemptions, refunds, and credits; to provide
for the administration and enforcement of this Act and the disposition
of the proceeds thereof.” Acts 1957 (57GA) ch 164,

For better administrative operations it was divided into four divisions,
i.e. Div. I (Motor Fuel Tax) Div. II (Special Fuel Tax) Div. IIl (Motor
Fuel and Special Fuel Use Tax for Interstate Motor Vehicle Operations),
and Div. IV (Provisions Common To Taxes Imposed Under Div. I, II
& I11.)

§324.3 of the present law, taxes motor fuel used, and §324.34, taxes
special (diesel engine) fuel used in any motor vehicle.

The dominating general purpose of the original exemption, as the law
stood in Code of 1954 was the exemption of urban transit entities from
the motor fuel tax and the fuel oil (diesel) tax used for propelling motor
vehicles.

All of these statutes being in pari materia we are convinced it was the
intent of the legislature to continue the same exemption of both types of
“motor vehicle fuel” under the present law.

It surely was not, if you consider the reason and spirit of the law, the
intent of the legislature to penalize municipal corporations who may be-
come the owners and operators of an urban ‘“transit system,” by deny-
ing to them the exemptions from this tax granted to other urban “transit
companies,” notwithstanding the provisions of §324.3 and $324.35.

Therefore, in coneclusion, it is our opinion that a “transit system” as
acquired by a municipal corporation is not subject to the motor vehicle
fuel taxes assessed by §324.3 or §324.34, but is exempt therefrom by vir-
tue of §386C.3 Code 1966 and the previous statutes in pari materia there-
with as stated herein.

March 9, 1967

HEALTH: §154.9 — After securing a written prescription from a licensed
practitioner any person may dispense and adapt contact lenses or other
ophthalmic lenses provided the prescription is not altered or changed
by anyone except a licensed practitioner.
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Dr. Avthur P. Long, M.D., Dr. P.H., Commissioner of Public Health:
My staff and I have carefully considered your request for reconsidera-
tion of an opinion of this office dated December 28, 1966, and signed by
the then Solicitor General, Timothy McCarthy. Your letter dated Febru-
ary 8, 1967, is quoted in full as follows:

“On October 4, 1966 the writer requested an opinion of the Attorney
General concerning three questions relating to the application of §154.9
of the Code of Iowa.

“The questions were:

“1. What construction should be given the word ‘adapt’ as used in this
section?

“2. Should the written prescription specifically provide for the type
of lens to be dispensed, i.e. contact lens or other ophthalmic lenses?

“3. May the written prescription in any way be altered or changed
by anyone other than a practitioner licensed under this section or other
practitioners authorized by law to write such prescriptions?

“In reply an opinion dated December 28, 1966 concluded:

“l. that the word ‘adapt’ as used in §154.9 is not authority for op-
ticians or any merchant selling glasses to fit to the eye contact lenses,
even after a prescription has been obtained, nor does it authorize or per-
mit the optician to make changes or adjustments to the contact lenses
which are not specifically set forth in the prescription.

“2. that a written prescription should specifically provide as to wheth-
er the lens should be a contact lens or a lens for eye glasses and shall
specifically provide all necessary measurements and specifications for the
manufacture or fabrication of the particular type of lens specified.

“3. that the prescription may not be altered or changed in any way
by anyone except a licensed practitioner.

“The writer has received communications from physicians and legal
briefs by attorneys representing the Iowa Medical Society and the So-
ciety of Dispensing Opticians.

“Enclosed are copies of the briefs submitted which cite some legal au-
thorities not referred to in the opinion of December 28, 1966, and advance
arguments for a different interpretation of legislative intent.

“The writer requests that you review the opinion of December 28, 1966
in light of this information and take such further action as you deem
appropriate.”

The Statute Involved
§154.9, Code of Iowa, 1966, about which you inquire, says:

“It shall be unlawful for any person to dispense and adapt contact
lenses or any other ophthalmic lens or lenses, without first having ob-
tained a written prescription or order therefor from a duly licensed prac-
titioner referred to in this chapter, or other practitioner authorized to
write said prescriptions or oiders. Each such practitioner shall furnish
his patient without charge a copy of his patient’s prescription. For the
purpose of this section, an ophthalmic lens shall mean one which has
been ground to fill the requirements of a particular prescription.” (Em-
phasis ours)
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OPINION

We do not lightly overrule opinions of attorneys general of this state,
which, when carefully considered, are entitled to weight and recognition
by later attorneys general as stare decisis. See opinion of Attorney
General, February 2, 1967. Nevertheless, we are convinced the opinion
of December 28, 1966, contains erroneous conclusions which should now
be overruled.

I

We believe the word “adapt,” as used in §154.9, means ‘“to make fit.”
Webster’s Seventh New Collegiate Dictionary. However, in construing
§154.9, the construction to be given the word “adapt” seems irrelevant.
A person without a license cannot “adapt” without a written presecription
or order from a licensed practitioner but any person with such a written
prescription or order can both “dispense and adapt contact lenses or any
other ophthalmic lens or lenses.” Expressio unis est exclusio alterius.

I1

The real question is what should be contained in a written preseription
or order. Chapter 154 does not specify. In absence of legislative au-
thority, this State and its agencies have no power, and will not presume,
to interfere with the professional judgment of licensed practitioners or
require more than is customary and consistent with the practice in Jowa.

1981

We agree with the conclusion expressed in the opinion of December 28,
1966 that the prescription may not be altered or changed in any way by
anycne except a licensed practitioner.

CONCLUSION

Accordingly, we conclude that any person having obtained a written
prescription or order for contact lenses or other ophthalmic lens or lenses
from a duly licensed practitioner for a particular individual may dis-
pense and adapt such to that individual provided the prescription is not
altered or changed by anyone except a licensed practitioner. Conclusions
of the opinion dated December 28, 1966, inconsistent herewith, are hereby
overruled.

March 13, 1967

SCHOOLS: §24.14, 1966 Code of Iowa, Iowa area recreational schools and
community colleges: There is no authority entered in the constitution or
code for the preparation of a budget by the state or its subdivisions
which proposes expenditures in excess of revenues to be received in
the fiscal period covered by the budget. Any political office failing to
perform the duties imposed in Ch. 24 should be guilty of misdemeanor
and subject to removal from office. See §24.24. An organization cov-
ered by the budget term may anticipate taxes levied and may issue
warrants in any one year to the amount of tax collected in the ensuing
year and to anticipate revenue received under the provisions of §24.14,
1966 Code of Iowa. S-67-3-2

The Honorable Eugene M. Hill, State Senator: Reference is herein
made to yours of the 27th ult. in which you have submitted the following:
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“On February 3, 1967 the Legislative Fiscal Director, Mr. Gerry Ran-
kin, made a report to the Joint Appropriations Sub-committee for State
Departments on the financial condition of Area Vocational Schools and
Community Colleges. On the basis of information obtained from the De-
partment of Public Instruction, the report stated that all schools are
presently operating at a deficit through the use of stamped warrants.
Mr. Richard N. Smith, Associate Superintendent, estimated that it would
take $2.5 to $3 million dollars to pay the combined deficit of all schopls.
Mr. Doyle Carpenter, Associate Superintendent stated that ‘“vocational
schools hope to be bailed out by the state.” Again, based on financial re-
ports to the State Department of Public Instruction on June 30, 1966
showing “deficit” general fund budgets, the Legislative Fiscal Director
projected a combined deficit for all area schools to be $4,360,943, for the
1966-1967 school year,

“On Thursday, February 23, 1967, representatives of Iowa Area Vo-
cational Schools and Community Colleges appearing before the House
Schools Committee reported that these schools are operating on deficit
budgets and that it will take an emergency appropriation by the legis-
lature of about 4.5 million dollars to get them out of the red.

“On the same day, Thursday, February 23, 1967, State Auditor Lloyd
Smith made a report to the Co-Chairmen of the Joint Appropriations
sub-committee for State Departments on an audit of the North Iowa
Community College at Mason City. He stated that the audit indicates a
deficit of $532,651, as of June 30, 1967.

“On Thursday, February 23, 1967, Mr. Robert Johnson, Superintendent
of Area IX Vocational Schools and Community Colleges, stated to the
Senate Chairman of the Joint Appropriations Sub-committee for State
Departments that the April 23, 1967, payroll will be the last one that
Area IX will be able to meet.

_“The circumstances described above are such that the undersigned con-
siders it advisable to request an official opinion from the Attorney Gener-
al as to the following:

“l. Is there authorization in the Constitution of the State of Iowa, or
in the Code of Iowa, for preparation of a budget by the state, or by any
subdivision of state government, which proposes expenditures beyond
estimated revenues for the fiscal period covered by the budget?

“2. If the preparation of such a budget is determined to be illegal,
what is the extent of the liability of public officials who prepare and
certify such budgets?

“Further, the Legislative Fiscal Director’s report stated, on the basis
of information obtained from the State Department of Public Instruction,
that all area schools are presently operating at a deficit through the use
of stamped warrants, There has been an expression of opinion on the
part of some state officials that so long as proposed expenditures were
included in the budget_of a governmental subdivision warrants cquld be
issued in anticipation of reveaue bevond the fiscal period covered by the
budget. This view gives rise to my third question.

“3. Can the state or any subdivision of state government, issue war-
rants in anticipation of revenues to be received beyond the end of the
fiscal period covered by the budget, typically the current fiscal year July
1 to June 30 inclusive?

“Your attention to this matter and an early reply will be greatly
appreciated.”
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1. We find no authority in the constitution of Iowa or in the Code,
for preparation of a budget by state or any subdivision of the state
government which proposes expenditures in excess of the estimate of
revenues to be received during the fiscal period covered by the budget.

On the other hand, Chapter 24, Code of lowa, 1966, dealing with
county, city, school district, et cetera, budgets thereof, with respect to
the limitations of taxes above estimates, §24.14 provides:

“No greater tax than that so entered upon the record shall be levied
or collected for the municipality proposing such tax for the purpose or
purposes indicated; and thereafter no greater expenditure of public
money shall be made for any specific purpose than the amount estimated
and appropriated therefor, except as provided in sections 24.6, 24.15 and
subsection 4 of section 343.11. All budgets set up in accordance with the
statutes shall take such funds [allocations made by sections 123.50 and
324.78] into account, and all such funds, regardless of their source, shall
be considered in preparing the budget, all as is provided in this chapter.”

2. In answer to your question No. 2, I call your attention to §24.24,
Code of Iowa, 1966, which provides with respect to the liability of those
engaged in the budget making, the following:

“Failure on the part of any public official to perform any of the duties
prescribed in chapters 22, 23, and 24, and sections 8.39 and 11.1 to 11.5,
inclusive, shall constitute a misdemeanor, and shall be sufficient ground
for removal from office.”

3. Insofar as your question No. 3 is concerned, the authority is the
opinion of this department, appearing in the report of 1930 at page 54,
which states a fundamental rule of taxation in these words:

“A municipal corporation may anticipate the taxes levied under the
rule that taxes levied are taxes praesenti. The district may therefor issue
warrants in any one year to the amount of the tax levied and to be
collected for the ensuing year.”

This applies to anticipated revenue received under the provisions of
§24.9, Code of 1966.

4. By opinion of this department, dated September 7, 1966, concluded
that all area vocational schools and community colleges organized under
the provisions of Chapter 280A, Code of Iowa, 1966, are within purview
of the local Budget Act, Chapter 24, Code of 1966, copy of which opinion
is hereto attached.

March 14, 1967

TAXATION: Taxes for School Purposes, §§298.1, 441.1, and 444.9, Code
of Iowa, 1966. Where two school districts are merged prior to the levy
of taxes, the property owners of the old school district must pay taxes
pursuant to rate established for the new school district for the entire
year.

Mr. Walter B. MaecDonald, Kossuth County Attorney: This is to ac-
knowledge receipt of your letter of January 25, 1967, in which you posed
the following situation:
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“We have a situation wherein a non-twelve grade district became a
part of the Algona Community twelve grade district by means of con-
current action of the two boards of education. This was effective July 1,
1966. Prior to the above action the non-twelve grade district had been
on a fiscal year basis with a budget running from July 1, 1965, through
June 30, 1966. When the land owners in the old non-twelve grade district
went to pay their 1966 taxes, due in 1967, they discovered that they had
been taxed as if they had been in the new school district for twelve
months instead of from July 1, 1966, through December 31, 1966.

“I would appreciate a ruling from your office clarifying this problem
and deciding whether the land owners of the old non-twelve grade district
may be taxed for the entire tax year 1966.”

It would appear that the relevant portions of the Code of Iowa, 1966,
to be considered are Sections 298.1, 298.8, 298.9, 298.10, and Sections
444.1 and 444.9.

Section 298.1 provides:

“291.1 School taxes. The board of each school corporation shall at its
regular meeting in July, or at a special meeting called between the time
for the regular meeting and the twenty-fifth day of July, estimate the
amount required to be raised by taxation for the general fund. The
amount so estimated shall not exceed the sum of four hundred dollars for
each person of school age and such additional amount as will be neces-
sary to pay the cost of tuition for pupils attending high schools; pro-
vided, however, that compliance with chapter 24 shall be observed.”

Sections 298.8, 298.9, and 298.10 authorize the board of supervisors to
levy school taxes while Section 444.9 provides for the levy of taxes by
the board at its September session.

Section 444.1 provides:

“444.1 Basis for amount of tax. In all taxing districts in the state,
including townships, school district, cities, towns, and counties, when by
law then existing the people are authorized to determine by vote, or
officers are authorized to estimate or determine, a rate of taxation re-
quired for any public purpose, such rate shall in all cases be estimated
and based upon the adjusted taxable valuation of such taxing district
for the preceding calendar year.”

We must be aware of the fact that the Iowa statutes do not specifically
provide for a solution to the problem presented nor does Iowa law specifi-
cally provide that when an old school district is merged with another,
the land owners of the former are entitled to pay taxes at the rate es-
tablished by the old school district. Therefore, the land owners of the
old non-twelve grade district must either pay taxes as if they had been
in the new school district for the entire year of 1966 or else pay taxes as
if the school districts had not been consolidated.

Where the limits of a school district are extended by regular proceed-
ings under a valid statute, imposition of taxes upon the land annexed is
constitutional. Wise vs. Palmer, 165 Towa 731, 147 N.W. 167 (1914);
Brennan vs. Black, 34 Del. Ch. 380, 104 A. 2d 777 (1954). Furthermore,
when a tax is levied upon all property in a school district for public use
by the school system, the tax meed not bear a just relationship to the
benefits received, but it is constitutionally sufficient if the tax is uniform
and for a public purpose in which all land owners in the school district
have an interest. Morton Salt Co. vs. City of So. Hutchinson, 177 F. 2d
889 (1949). Thus, it is fair to say that the liability of a taxpayer to pay
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a school tax commences when the tax is levied in accordance with law.
Toothaker vs. Moore, 9 Iowa 468 (1859).

In a situation where a non-high school district lost a great amount of
its territory but still continued to exist, the non-high school district could
levy a tax upon land within the school district as it was constituted prior
to such loss of territory. People ex rel Bailey vs. Illinois Cent. R. Co.,
407 I1L. 426, 95 N.E. 2d 352 (1950). The Illinois Court also pointed out,
however, that the power of a school district to levy taxes is limited to
property within the boundaries of the district at the time of the levy.
People ex rel Davis vs. Spence, 3 Ill. 2d 244, 120 N.E. 2d 565 (1954).

A Texas Court of Civil Appeals has held that a school district which
was enlarged by a transfer of territory from another school district, was
entitled to school taxes levied and collected upon lands and property with-
in such territory from and after its annexation. Banguete Independent
School Dist. vs. Agua Dulce Independent School Dist., 241 S'W, 2d 192
(1951).

Finally, the lowa case of Grout vs. Illingworth, 131 Iowa 281, 108 N.W.
528 (1906) would appear to be significant. In this case, the taxpayer’s
property was annexed to the school district on April 15, 1904, The board
of supérvisors had levied taxes subsequent to the annexation and pur-
suant to a vote of the electors of the school district on March 16, 1904.
(Such a vote is today authorized by Section 444.1) The directors of the
school district certified the taxes after the taxpayer’s property was an-
nexed thereto. The taxes thus certified were greater than the taxes certi-
fied for the school district within which the taxpayer had resided and in
which his property had been situated prior to the annexation to the
other school district. The Court aptly stated at 108 N.W. 529:

“The fact that the plaintiff was not a resident at the time of the annual
meeting is wholly immaterial. Had his property been within the limits
of the district at that time, the action of the electors would have been
binding upon him, and his property would have become subject to the
payment of the tax, although he himself was a nonresident and had no
opportunity to participate in the electors’ meeting and would not per-
sonally, as a nonresident, have enjoyed any of the benefits of the ex-
penditure of the school tax thus voted. As to this school house tax it is
immaterial when it was certified to the board of supervisors by the di-
rectors of school district, whether prior or subsequent to the incorpora-
tion of plaintiff’s property into the independent school district, for the
authority of the board to levy the tax was derived from the vote of the
tax at the annual meeting, and not from the certification thereof by
board of directors, provided such certification was as required by law.
Now, as the electors had the power to act for the school district in direct-
ing the amount of taxes for school fund purposes which should be levied,
and did not exercise any authority as to determining the property on
which it should be levied, and as the levying of the tax upon the property
of the independent school district was by the action of the board of super-
visors after plaintiff’s property became a part of the territory of the
independent school district, we think that plaintiff’s property was subject
to the payment of the tax.” (Emphasis supplied)

The Court determined, therefore, that the taxpayer was liable to the
school district for the school house tax and other school taxes as levied
by the board of supervisors for the entire year in which the taxpayer’s
property was incorporated into the district.
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It is the opinion of this office that since the non-twelve grade district
became a part of the Algona community twelve grade district prior to
the levy of 1966 taxes by the board of supervisors, the land owners of the
old non-twelve grade district may be taxed as if they had been in the
new school district for the entire year of 1966. This conclusion is con-
sistent with the statutes set forth above and the Grout case.

March 15, 1967

STATE OFFICERS AND DEPARTMENTS, Vacancies — State Fair
Board, §173.7, 1966 Code. Where State Fair Board fails to elect a suc-
cessor to a deceased member to serve until the next state agricultural
convention, but at such next convention a successor is elected such
successor is entitled to serve out the unexpired portion of the deceased
member’s term. He is not elected to a full two year term. 67-3-8

Mr. Kenneth R. Fulk, Secretary, Iowa State Fair Board: By your
letter of February 27, 1967, you have requested an Attorney General’s
opinion as to the expiration date of the term of a director at large of the
Iowa State Fair Board elected at a regular annual meeting of the State
Agricultural Convention to fill a vacancy created by the death of a di-
rector at large of such Iowa State Fair Board. Specifically you ask our
opinion as to whether or not such director is elected to serve a full two
year term or only until the end of the term of the deceased director he
succeeds. '

The circumstances which gave rise to your question are summarized
herein as follows:

1. On November 1, 1966, a director at large, Lyle Higgins, of the Iowa
State Fair Board died. Mr. Higgins had been elected to a term expiring
at noon on the day following the day of adjournment of the convention
to be held pursuant to §173.2 of the 1966 Iowa Code on the second Wed-
nesday of December, 1967.

2. The remaining directors of the State Fair Board upon advice of
the then Attorney General did not elect a successor to the deceased di-
rector to serve until noon of the day following the adjournment of the
next convention held to elect members of the State Fair Board as re-
quired by §173.7 of the 1966 Iowa Code.

3. The convention held on December 14, 1966, did, among other things,
elect a director to succeed the deceased director.

In our opinion the director at large elected at the December 14, 1966,
convention to succeed the director who died on November 1, 1966, was
elected only to serve out the unexpired term of the deceased director, to-
wit, until noon of the day following adjournment of the 1967 convention.

Chapter 173 of the 1966 Iowa Code, establishes the composition, duties
and manner of election of the Iowa State Fair Board.

The section of such chapter which is relevant to the inquiry you have
raised is §173.7, the text of which reads as follows:
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“173.7 VACANCIES. If, after the adjournment of the convention, a
vacancy occurs in the office of any member of the board elected by the
convention the board shall fill the same, and the member so elected shall
qualify at once and serve until noon of the day following the adjourn-
ment of the next convention. If, by that time, the member elected by the
board will not have completed the full term for which his predecessor
was elected, said convention shall elect a member to serve out the un-
expired portion of such term. The member so elected shall qualify at
the same time as other members elected by the convention.”

There is nothing in this section of the law which would authorize the
State Agricultural Convention to elect more directors at large to full two
year terms than they would otherwise have been entitled to elect if the
deceased member had not died. The failure of the State Fair Board to
elect an interim director to serve until the December 14, 1966, convention
is irrelevant as a legal matter. The situation is no different than that
which would have existed if the State Fair Board had elected an interim
director to serve until the convention but the convention had then elected
someone else to serve the balance of the term. Under these circumstances
the suggestion could not be seriously advanced that the member so elected
was elected for a full two year term.

The fact that election of the successor director to a full two year term
would result in five directors being elected each year rather than four one
year and six the next as is presently the case has no legal significance.
Indeed a contrary intention being not present it must be presumed that
the legislature intended that four members’ terms expire one year and
six members’ the next year. An attempt by the State Agricultural Con-
vention to change the expiration dates of the terms of State Fair Board
directors would amount to an unwarranted interference in the legislative
process.

March 15, 1967

TAXATION: Military Service Tax Exemption — §8427.5, 427.6, 426A.3,
Code of Iowa, 1966. A veteran who ceases to be a resident of and
domiciled in Iowa prior to the time when the Board of Supervisors
should have considered his claim for military service tax exemption in
July is not entitled to such exempticn.

Mr. Richard C. Ramsay, Winnebago County Attorney: This is to ac-
knowledge receipt of your letter of March 2, 1967, in which you posed
the following problem and question:

“Problem: A veteran was the owner of real estate in Winnebago Coun-
ty, Iowa on January 1, 1966 and to this date continues to be the owner
thereof. On January 1, 1966, he was a resident of and domiciled in that
county, but, prior to July 1, 1966 he became a resident of Minnesota.
While still a resident of and domiciled in Iowa, he claimed an exemption
against his 1966 property tax on said land for military service.

“Question: Does the veteran lose his exemption for military service
because‘7 he ceased to be a resident of and domiciled in Iowa prior to July
1, 19667

It would appear that there are no Iowa cases directly on point. There-
fore, the relevant statutes and certain general principles of law should
be considered. The relevant statutes of the Code of Iowa are as follows:

Section 426A.3 provides:



39

“426A.3 Computation by auditor. On or before August 1 of each year
the county auditor shall certify to the county treasurer all claims for
military service tax exemptions which have been allowed by the board
of supervisors. Such certificate shall list the name of each owner and
the legal description of the property upon which military service tax
exemption has been granted, or the nature of the property upon which
such military service tax exemption has been allowed on property other
than real estate. The county treasurer shall forthwith certify to the
state tax commission the amount of taxes which would be levied upon
each property not in excess of twenty-five mills on each dollar of assessed
valuation, at the regular property rate imposed on other real and person-
al property in the taxing district where such military service tax exemp-
tion has been granted, were such property subject to normal property
taxation.”

Section 427.3 provides for property tax exemptions for veterans who
serve in certain wars and conflicts enumerated by the statute.

Section 427.5 provides:

“427.5 Reduction — discharge of record — oath. Any person named in
section 427.3, provided he is a resident of and domiciled in the state of
Iowa, shall receive a reduction equal to his exemption, to be made from
any property owned by such person and designated by him by proceeding
as hereafter provided. In order to be eligible to receive said exemption
or reduction the person claiming same shall have had recorded in the
office of the county recorder of the county in which he shall claim exemp-
tion or reduction, the military certificate of satisfactory service, order
transferring to inactive status, reserve, retirement, or order of separa-
tion from service, or honorable discharge of the person claiming or
through whom is claimed said exemption; in the event said evidence of
satisfactory service, separation, retirement, furlough to reserve, inactive
status, or honorable discharge is lost he may record in lieu of the same,
a certified copy thereof. Said person shall file with the city or county
assessor, as the case may be his claim for exemption or reduction in
taxes under oath, which claim shall set out the fact that he is a resident
of and domiciled in the state of Iowa, and a person within the terms of
section 427.3, and give the volume and page on which the certificate of
satisfactory service, order of separation, retirement, furlough to reserve,
inactive status, or honorable discharge or certified copy thereof is re-
corded in the office of the county recorder, and may include the designa-
tion of the property from which he desires said exemption or reduction
to be made, and shall further state that he is the equitable and legal
owner of the property designated therein. The assessor shall tabulate and
deliver or file said claims with the county auditor, having his recom-
mendations for allowance or disallowance indorsed thereon. In case the
owner of the property is in active service in any of the armed forces of
the United States or of this state, including the nurses corps of the
state or of the United States, said claim may be executed and delivered
or filed by the owner’s spouse, parent, child, brother, or sister, or by any
person who may represent him under power of attorney. No person may
claim a reduction or exemption in more than one county of the state, and
if no designation is made the exemption shall apply to the homestead, if
any.”

Section 427.6 provides:

“427.6 Allowance — continuing effectiveness. Said claim for exemp-
tion, if filed on or before July 1 of any year and allowed by the board of
supervisors, shall be effective to secure an exemption only for the year
in which such exemption is filed. Provided, notwithstanding the filing of
the claim on or before July 1 of any year, the claimant shall be the legal
or equitable owner of the property upon which exemption is claimed, on
the first day of July of the year in which said exemption is claimed.
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“Any person whose claim is denied under the provisions of this chapter
may appeal from the action of the board of supervisors in the district
court of the county in which said claimed military seryice tax exemption
is situated by giving written notice of such appeal to the county auditor
of said county within twenty days from the date of mailing of notice of
such action by the board of supervisors.”

“The purpose of this law (Section 427.3) is to grant a gift of tax
exemption in recognition of patriotic service rendered by lowa citizens.”
(Emphasis supplied) Lamb vs. Kroeger, 233 Iowa 730, 8 N.W. 2d 405
(1943). The military service tax exemption is granted to the person and
not to the property. 1964 O.A.G. 430. Therefore, such statutes should be
construed to allow the exemption to a veteran who 1s a resident of the
State. F'laska vs. State, 51 N. M. 13, 177 P. 2d 174 (1946).

Since the statutes in question concern tax exemptions, such statutes
must be strictly construed to the end that no property not clearly and
fairly within the express terms of the law shall be held to be exempt.
Any doubt concerning the exemption must be resolved against the exemp-
tion in favor of taxation. Cress vs. State Tax Commission, 244 lowa 974,
58 N.W. 2d 831 (19563); Odle vs. lowa State Tax Commassion, 246 lowa
1241, 71 N.W. 2d 584 (1955); 1942 O.A.G. 79. Therefore, under the
military service tax exemption statutes which are accorded to residents
domiciled within the State of Iowa the exemption, although once properly
established, does not continue after the parties entitled thereto terminate
their lowa residence and domicile. Odle vs. Jowa State Tax Commaission,
supra.

If a veteran files a claim for exemption prior to July 1, and the claim
is allowed where upon the veteran sells the property and moves out of
Iowa prior to the levy of the tax, the exemptions should be allowed.
1958 O.A.G. 255. However, where a veteran duly files a claim for the
exemption, sells the property, and moves out of the State of lowa prior
to July 1, the exemption should be disallowed. 1958 0.A.G. 2565. Further-
more, it would seem that the controlling date for allowance or disallow-
ance of the exemption is the date on which the Board of Supervisors
considered or should have considered the claim for exemption which
would not be later than August 1:

“, .. It is during the month of July that the board of supervisors
must allow or disallow claims for military service exemptions, since the
auditor is required to certify to the county treasurer on or before August
1st of each year all claims for military service tax exemption which have
been allowed. Necessarily, the date for allowance could not be later than
August 1st. Therefore, if the board of supervisors has ‘allowgd the claim
prior to the taxpayer selling his property and removing himself from
the state, his rights have become fixed, and to carry out the mandate o‘f
the statute (427.6) the exemption should be allowed . . .” (1958 O.A.G.
255, 257)

Prior to 1955, Section 427.6 provided:

“Said claim for exemption, if filed on or before July 1 of any year and
allowed by the board of supervisors shall be effective to secure an exemp-
tion for the year in which such exemption is filed, and when a claim has
once been made and allowed, it shall be effective thereafter during the
period of ownership of the property designated or of the homestead, as
the case may be, or until the death of all persons named in section 427.3
who remain equitable and legal owners of said property.” (Emphasis
supplied)
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Section 427.6 was amended in 1955 by Acts of the 56th G.A., Ch. 219,
Section 2, and the underlined portions of the statute were stricken out.
Section 427.6 was again amended in 1961 by the Acts of the 59th G.A.,
Ch. 233, Section 1, to provide for ownership of the property by the claim-
ant on July 1 of the year in which the exemption is claimed. Thus, the
legislature intended to provide for a definite date on which the veteran
should have a legal or equitable interest in the property for the year in
which the exemption is claimed.

Since domicile and residence in the State of Iowa as well as ownership
is 2 condition precedent to the allowance of the military service tax ex-
emption, it would be consistent to say that the veteran should be a resi-
dent and domiciliary of the State of Iowa on July 1 of the year in which
the exemption is claimed. This consistency is also justified by the fact
that tax exemption statutes are to be strietly construed in favor of taxa-
tion and against exemption and the fact that Section 427.6 when read in
conjunction with Section 427.5 raises some doubt as to whether the veter-
an may retain his exemption when he ceases to reside in Iowa prior to
July 1. Also, this conclusion is consistent and in accordance with the
Iowa Supreme Court’s decision in Odle vs. Iowa State Tax Commission,
supra, and the prior opinion of the Attorney General in 1958 O.A.G. 255
which have been alluded to above.

Finally, it should be noted that under a Massachusetts’ statute which
required domicile as a condition precedent to the allowance of a military
service tax exemption, a veteran who was not domiciled in Massachusetts
for the entire year in which the exemption was claimed could not obtain
the exemption. Earl vs. Board of Assessors of City of Malden, Mass.,
A.T.B. 31 (1948).

It is the opinion of this office that a veteran who ceases to be a resident
of and domiciled in Iowa prior to the time when the board of supervisors
should have considered his claim for exemption in July is not entitled to
the military service tax exemption.

March 16, 1967

CITIES AND TOWNS: Proprietary enterprises — Statutory Constitution
Ch. 28E, Code of Iowa, 1966. Chapter 28E authorizes cities and towns
to do jointly what they are empowered to do individually whether it be
construed to be a proprietary enterprise or a governmental function
and SF 414 or other bill if enacted would not effect or render void any
agreements.

Honorable Max Milo Mills, State Senator: I have your letter of March
15, 1967, wherein you inquire as follows:

“The 61st General Assembly enacted what is now codified as Chapter
28E, Code of Iowa, 1966. You will note that this chapter authorizes
cities and towns to jointly accomplish those things which either could do
individually.

“In 1966 several communities in northwest Iowa alleging the authority
in Chapter 28E, formed a power agency to construct, maintain and oper-
ate electric generation, transmission and distribution facilities.

“This current legislature will surely consider SF 414 and HF 388. The
purpose of this proposed legislation is to prohibit counties and towns
from jointly operating electrical power facilities.
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“This letter is to solicit your opinion on the following two questions:

“1, Does Chapter 28E, Code of Iowa, authorize cities and towns to
jointly engage in proprietary enterprises such as electric power facilities,
or is the authority granted under this chapter limited to governmental
functions?

“2. If SF 414 and HF 388 are duly enacted into law and clearly re-
stricts the electric facilities operation, will such new statute void any
such mutual agreements entered into under the alleged authority of
Chapter 28E?”

Sections 28E.3, 28E.4 and 28E.10, Code of Iowa, 1966, provide as
follows:

“28E.3. Joint exercise of powers. Any power or powers, privileges or
authority exercised or capable of exercise by a public agency of this
state may be exercised and enjoyed jointly with any other public agency
of this state having such power or powers, privilege or authority, and
jointly with any public agency of any other state or of the United States
to the extent that laws of such other state or of the United States permit
such joint exercise or enjoyment. Any agency of the state government
when acting jointly with any public agency may exercise and enjoy all
of the powers, privileges and authority conferred by this chapter upon
a public agency. (61GA, ch 83, §3).”

“28E.4. Agreement with other agencies. Any public agency of this
state may enter into an agreement with one or more public or private
agencies for joint or co-operative action pursuant to the provisions of
this chapter, including the creation of a separate entity to carry out the
purpose of the agreement. Appropriate action by ordinance, resolution or
otherwise pursuant to law of the governing bodies involved shall be
nece§s45;1ry before any such agreement may enter into force. (61GA, ch
83, J

“28E.10. Approval of statutory officer. 1f an agreement made pur-
suant to this chapter shall deal in whole or in part with the provision of
services or facilities with regard to which an officer or agency of the
state has constitutional or statutory powers of control, the agreement
shall, as a condition precedent to its entry into force, be submitted to the
state officer or agency having such power of control and shall be approved
or disapproved by him or it as to all matters within his or its jurisdiction.
(61GA, ch 83, §10).”

Section 397.1, Code of Iowa, 1966, provides as follows:

“397.1. Cities and towns may purchase. Cities and towns shall have
the power to purchase, establish, erect, maintain, and operate within or
without their corporate limits, heating plants, waterworks, gasworks, or
electric light or power plants, with all the necessary reservoirs, mains,
filters, streams, trenches, pipes, drains, poles, wires, burners, machinery,
apparatus, and other requisites of said works or plants and lease or sell
the same. (C73, §§471-473; C97, §720; S13§720; C24, 27, 31, 35, 39,
§6127; C46, 50, 54, 58, 62, §397.1).”

In my opinion, chapter 28E, and particularly the sections quoted, would
authorize cities and towns to do jointly what they are empowered to do
individually. Since, under §397.1, cities and towns have power to “pur-
chase, establish, erect, maintain, and operate within or without their
corporate limits” electrie light or power plants, Chapter 28E authorizes
them to engage in such an activity jointly, whether or not it be construed
to be a proprietary enterprise or a governmental function.
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Senate File 414 (a companion bill of House File 388) which you and
others are proposing be enacted by the 62nd General Assembly, would
add to §28E.10, a proviso that “no agreement under this chapter (28E)
shall provide for generation, transmission or distribution of electricity”
and, to that extent, will if enacted, limit the applicability of Chapter
28E and prohibit the joint exercise of power to provide for generation,
transmission or distribution of electricity and agreements with respect
thereto. However, this bill, if enacted, will not, in my opinion, effect or
render void any agreements entered prior to its effective date or destroy
any vested interests created under Chapter 28E. See Article I, §21, Con-
stitution of the State of Iowa.

March 16, 1967

SHERIFF INADEQUATE QUARTERS: Allowance in lieu thereof
§§340.7(11), 332.3(2) 1966 Code of Iowa. Board of Supervisors may
determine whether quarters offered Sheriff are adequate and if not,
may pay quarters allowance in lieu thereof. (Hendrickson to Hayden,
Warren County Attorney, 3/17/67.)

Mr. Maynard Hayden, Warren County Attorney: This will acknowl-
edge receipt of yours of the 8th of March, 1967, in which you requested
an opinion as to whether Warren County may pay the Sheriff a housing
allowance if the Sheriff’s quarters in the Warren County Courthouse
are inadequate for his family.

In reply to your request, please be advised that Chapter 340.7(11),
Code of Iowa 1966, provides:

“In counties where the Sheriff is not furnished a residence by the
county, an additional sum of seven hundred and fifty dollars per annum
(shall be paid) in addition to the foregoing schedule.”

In our opinion the foregoiné statute makes it mandatory upon the
Board of Supervisors to provide either 1) a residence for the Sheriff or
2) a sum of seven hundred and fifty dollars in lieu thereof.

Chapter 332.3(2) Code of Iowa 1966, provides that the County Board
of Supervisors are authorized:

“To make such rules not inconsistent with law, as it may deem neces-
sary for its own government, the transaction of business, and the preser-
vation of order.”

The County Board of Supervisors has wide discretion in the exercise of
the powers conferred upon it. See Sorenson v. Andrews 221 lowa 44. 264
N. W. 562 (1936), Op. Atty. Gen. 1940, p. 34.

Although the county is under no obligation to furnish a “palatial”
residence for the Sheriff, it is at least implied that the residence so pro-
vided by the county must be adequate. See Jones v. County of Woodbury
199 Iowa 778, 202 N. W. 884 (1925).

Since the County Board of Supervisors is the governing body of the
county it is our opinion that a decision of the County Board of Super-
visors as to the adequacy of the quarters of the Sheriff would be binding
unless the County Board of Supervisors have clearly abused their dis-
cretion.
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March 27, 1967

TAXATION: Property Tax Exemption — §§427.1, 427.2, and 427.13(1),
Code of Iowa, 1966. A toll bridge built by a corporation across the
Des Moines river which is the boundary between Missouri and Iowa is
not exempt from property taxation as to that portion of the bridge
which is within the State of Iowa.

Mr. Michael M. Phelan, Lee County Deputy Attorney: This is to ac-
knowledge receipt of your letter of March 17, 1967, in which you posed
the following situation:

“A group of businessmen from Wayland, Missouri got together and
formed The Wayland Special Road District for the purpose of building
a bridge across the Des Moines River at a spot a few miles south of
Donnellson, Iowa. We are not certain as to whether or not the Wayland
Special Road District is a political subdivision or some sort of a non-
profit corporation, but be that as it may, it was formed for the express
purpose of building this bridge. This bridge spans the Des Moines River
which is the boundary between Missouri and Iowa. Bonds were sold by
this corporation to finance this bridge and the corporation now has a ten
cent toll for cars and a toll for trucks which pass across this bridge in
order to raise sufficient funds to pay off these bonds.

“The County Assessor of Lee County assessed half of the bridge in
Iowa at $16,000.00 and sent a tax bill to the corporation in the amount
of $1,300.00. A delegation from the corporation came into talk to the
County Assessor and contend that they are political subdivision and
should not be taxed.”

This office, upon investigation, has determined that the toll bridge in
question is not owned by the State of Iowa nor by Lee County and it
does not appear that the Wayland Special Road District is a political
subdivision of the State of Jowa. It appears that the bridge is owned
and controlled by a Missouri corporation which was formed for the pur-
pose of building the bridge. Therefore, in order to determine the taxable
status of that portion of the bridge within Lee County and the State of
Towa, we must examine the relevant Iowa statutes and case law.

Section 427.1(1), Code of Iowa, 1966, provides property tax exemp-
tions for:

“427.1(1) Federal and state property. The property of the United
States and this state, including state university, university of science and
technology, and school lands. The exemption herein provided shall not
include any real property subject to taxation under any federal statute
applicable thereto, but such exemption shall extend to and include all
machinery and equipment owned exclusively by the United States or any
corporate agency or instrumentality thereof with regard to the manner
of the affixation of such machinery and equipment to the land or building
upon or in which such property is located, until such time as the Congress
of the United States shall expressly authorize the taxation of such ma-
chinery and equipment.”

Section 427.1(2), Code of Iowa, 1966, exempts the following kinds of
property from taxation:

“427.1(2) Municipal and Military property. The property of a coun-
ty, township, city, town, school district or military company of the state
of Iowa, when devoted to public use and not held for pecuniary profit.”

Section 427.1(5), Code of lowa, 1966, authorizes property tax exemp-
tions for:
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“427.1(5) Public securities. Bonds or certificates issued by any mu-
nicipality, school district, drainage or levee district, river-front improve-
ment commission or county within the state of Iowa. No deduction from
the assessment of the shares of stock of any bank or trust company shall
be permitted because such bank or trust company holds such bonds as are
exempted above.”

Nowhere in Section 427.1 which lists the various classes of real and
personal property exempt from property taxation, including the subsec-
tions quoted above, is there any mention of an exemption for a special
road district formed by a group of businessmen for the express purpose
of building a bridge regardless of whether this road district is declared
to be a so-called separate and distinet political subdivision or a non-profit
corporation.

Section 427.2, Code of Iowa, 1966, exempts the following types of prop-
erty from taxation:

“427.2 Roads and drainage rights of way. Real estate occupied as a
public road, and rights of way for established public levees and rights of
way for established, open, public drainage improvements shall not be
taxed.”

Section 427.2, however, should be read in conjunction with Section
427.13 which provides in relevant part:

“427.13 What taxable. All other property, real or personal, is sub-
ject to taxation in the manner prescribed, and this section is also intended
to embrace:

“l. Ferry franchises and toll bridges, which, for the purpose of this
chapter are considered real property. . . .” (Emphasis supplied)

Finally, the case law concerning the construction of tax exemption
statutes and the taxation of bridges should be considered. Tax exemp-
tion statutes must be strictly construed against the exemption and in
favor of taxation. Tax exemption is based upon the theory that such
exemption will benefit the public generally, and not upon any idea of
lessening the burden of individual owners of property. Boss vs. Polk
County, 236 Iowa 384, 19 N.W. 2d 225 (1945). Those who claim a tax
exemption under a statute must clearly show that the property is exempt
within the terms of the statute and any doubt will be resolved in favor
of taxation. Readlyn Hospital vs. Hoth, 223 Iowa 341, 272 N.W. 90
(1937).

The case of In Re Appeal of Dubuque Bridge Comm., 232 Iowa 112, 5
N.W. 2d 334 (1942) Cert. Denied 317 U. S. 686, 87 L. Ed. 549, 63 S. Ct.
259 (1942) would appear to be significant. In this case, the Local Board
of Review denied a property tax exemption for the old Mississippi river
bridge which spanned the river between Dubuque, Iowa, and East Du-
buque, Illinois. Under a federal statute, the city of Dubuque Bridge
Commission took over the bridge and charged tolls for the purpose of
paying for the construction of a new bridge. The Court rejected the
argument that Section 6945, Code of lowa, 1939, and Section 6953 of the
1939 Code, which have become Sections 427.2 and 427.13 (1) respectively,
provided an exemption on the ground that the bridge was “real estate
occupied as a public road:”

“. . . We hold that the mere fact that the bridge, as any toll bridge,

is to be used as a highway, does not entitle it to an exemption for that
reason.
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“Our conclusion must be that since the commission operates only under
the authority granted by the act creating it, we must look to that act or
to our Iowa statutes for any right to exemption from state or local taxa-
tion. Taxation is the rule, exemption the exception. We hold that the
state law does not grant immunity . . .” 232 Iowa at 133.

It is the opinion of this office that a toll bridge which was built by a
corporation to span the Des Moines river which is the boundary between
Missouri and Iowa is not exempt from property taxation as to that por-
tion of the bridge which is within the boundary of the State of Iowa.

March 27, 1967

GENERAL ASSEMBLY —Labor Commissioner. Chapter 91, 91.12, 91.13,
91.16, Chapter 88A. A member of the General Assembly is entitled to
information acquired by the Labor Commissioner when same is to be
used in the official business of the legislature.

Honorable Warren J. Kruck, State Senator: This will acknowledge
your written request for an opinion from this office concerning the re-
fusal of the Labor Commissioner to furnish you certain information
identified by you as “Notice of Violations” and “Safety Inspection Re-
ports.” It is the opinion of the Labor Commissioner that he is prohibited
from granting your request by the terms of §§91.13 and 91.16(3), Code
of Iowa, 1966.

You have stated that your request for said information is to assist you
in performing your official duties as a member of the General Assembly
and it is not your intention to use this information in an unlawful
manner.

Chapter 91, Code of Iowa, 1966, defines the duties of the Labor Com-
missioner as head of the Bureau of Labor.

“Sec. 91.12 Reports to bureau. It shall be the duty of every owner,
operator, or manager of every factory, mill, workshop, mine, store, busi-
ness house, public or private work, or any other establishment where labor
is employed, as herein provided, to make to the bureau, upon blanks fur-
nished by the commissioner, such reports and returns as he may require
for the purpose of compiling such labor statistics as are contemplated in
this chapter; and the owner, operator, or business manager shall make
such reports or returns within sixty days from the receipt of blanks fur-
nished by the commissioner, and shall certify under oath to the correct-
ness of the same. (Emphasis Ours)

“Sec. 91.13 Persons furnishing information. Any use of the names of
individuals, firms, or corporations furnishing the commissioner informa-
tion required by this chapter for his biemnial report, in such manner as
to disclose any of their private or personal affairs, is hereby prohibited.
(Emphasis Ours)

% B *

“Sec. 91.16 Violations — penalties. Persons violating any of the pro-
visions of this chapter shall be punished as in this section provided, re-
spectively: (Emphasis Ours)

“3. Any officer or employee of the bureau of labor, or any person
making unlawful use of names or information obtained by virtue of his
office, shall be fined not exceeding five hundred dollars or imprisoned in
the county jail not exceeding one year.” (Emphasis Ours)
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Reference to §91.4 (1), (2), (3) and (4) outlines the information to be
gathered by the Labor Commissioner for the purpose of making a “bi-
ennial report” to the governor. We must assume that this statistical in-
formation does not include the “Safety Inspection Reports” requested by
you.

§91.11 refers tb “written notice” to the county attorney of alleged vio-
lations of certain provisions of the law and we assume this is not the
information referred to in your request for “Notice of Violations.”

Under the provisions of §91.12, certain employers are charged with the
duty of filing reports with the Commissioner which must contain informa-
tion to be used by him “for the purpose of compiling such labor statistics”
as are defined in §91.4. In a written opinion from this office, Op. Atty.
Gen. 1938, p. 431, it was held that reports under §91.12 are privileged
and the Commissioner need not divulge the information therein to the
“public.” Assuming the information requested by you was acquired by
virtue of this section of the law, this privilege would not justify refusing
you said information since you are not a member of the public when act-
ing in your official capacity as a member of the current General Assem-
bly.

§91.13 prohibits use of the names of any individual, firm or corpora-
tion in such manner as to disclose their private or personal affairs after
they have furnished the Commissioner information required by Chapter
91 for his use in compiling his “biennial report.” This section does not
prohibit the Commissioner from furnishing you with the requested in-
formation since said information is not part of the statistical informa-
tion contained in the “biennial report.” Furthermore, you are already in
possession of the names of the firms inquired about and your inquiry
gives no evidence of your being concerned with the “private and personal
affairs” of the named firms.

The penalty provided for violation of the provisions of Chapter 91, can
be invoked against the Commissioner only if his use of the names or in-
formation obtained by him in his official capacity are used “unlawfully.”
It is to be noted that §91.2 requires that the Senate approve the appoint-
ment of a Labor Commissioner, which necessarily implies that you, as a
member of that body, must acquire such information as you deem neces-
sary to assist you in making an official determination under said statute.
As earlier stated, furnishing you with the information requested by you,
cannot be considered “unlawful use” of same by the Commissioner.

You are also referred to the provisions of Chapter 88A., Code of Iowa,
1966, which was enacted by the 61 G.A., chpt. 107, titled Employment
Safety Act. In accord with the provisions of §91.5(4), the Labor Com-
missioner was given additional duties under §§88A.14 and 88A.15 and
reference to those sections indicates that certain “reports” are received
by the Commissioner and he is also charged with the duty of filing
“written notice” of violations of said law. A review of Chapter 88A., fails
to, disclose any prohibition against furnishing information gathered by
him while performing his duties thereunder.
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It is the opinion of this office that you are entitled to the information
requested by you for use by you while acting in your official capacity as
a member of the current General Assembly.

March 30, 1967

TAXATION: Tax Exemption, Urban Renewal Property. Property ob-
tained by city pursuant to Chapter 403, Code of Iowa, is property de-
voted to public use and under Chapter 427.1, Code of Iowa, is exempt
from taxation.

M. Robert B. Dickey, Lee County Attorney: This will acknowledge re-
ceipt of a letter dated March 27, 1967, in which Mr. George L. Norman,
City Attorney, Keokuk, Iowa, states that you have asked him to request
of this office an opinion to the following:

“The City of Keokuk is currently completing an Urban Renewal Proj-
ect. All of the property has been purchased and sold to the developer.
Under our contract with the developer we were to prorate taxes for any
vear to the date of delivery of the deed. The deed was delivered to the
developer on May 12, 1966, therefore, under our agreement, the City of
Keokuk would be liable for the 1966 taxes due and payable in 1967 for
the period from January 1 to May 12th and the developer would be re-
sponsible for the period thereafter.”

Your question is whether the three taxing bodies, to-wit: the City of
Keokuk, Keokuk Community School District and the Lee County Board
of Supervisors can exempt the city’s portion of the taxes from the period
of January 1, 1966 to May 12, 1966.

Please be advised that Chapter 427.1, 1966 Code of Iowa, states in
part:

“8§427.1 Exemptions. The following classes of property shall not be
taxed:

1.

2. Municipal and military property. The property of a county, town-
ship, city, town, school district or military company of the State of Iowa,
when devoted to public use and not held for pecuniary profit.”

Thus, if the property is owned by the municipality and is devoted to a
public use, the property will be exempt from taxation. Therefore, it is
necessary to determine whether this property obtained by the city for
urban renewal purposes pursuant to Chapter 403, Code of Iowa, 1966, is
property devoted to a public use.

The legislature has decreed that powers conferred by Chapter 403,
Urban Renewal Law, are for a public purpose for it is stated in §403.2(3)
as follows:

“3. It is further found and declared that the powers conferred by this
chapter are for public uses and purposes for which public money may be
expended and for which the power of eminent domain and police power
exercised; and that the necessity in the public interest for the provisions
?'erein enacted is hereby declared as a matter of legislative determina-

ion.”

In addition, §403.11(2) of the Code of Iowa, 1966, provides as follows:
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“2. The property of a municipality, acquired or held for the purposes
of this chapter, is declared to be public property used for essential public
and governmental purposes, and such property shall be exempt from all
taxes of the municipality, the county, the state, or any political subdi-
vision thereof: Provided, that such tax exemption shall terminate when
the municipality sells, leases or otherwise disposes of such property in
an urban renewal area to a purchaser or lessee which is not a public body
entitled to tax exemption with respect to such property.”

Therefore, it is our opinion that while the title to property in an urban
renewal project, which has been authorized by virtue of Chapter 403,
Code of Iowa, 1966, is in the name of the municipality, such property is
exempt from taxation.

In view of the mandatory language of §403.11(2) requiring that once
the property is disposed of by the municipality the tax exemption shall
no longer exist, it is our opinion that the taxing bodies have no choice
other than to tax the property for such portion of a year as the prop-
erty is held by one not entitled to tax exemption and, therefore, tax will
be assessed for the year 1966 beginning on May 12th of that year, the
date the property was disposed by the municipality.

April 3, 1967

ALCOHOLIC BEVERAGES: Sale of Cooking Wines: §123.27 of the 1966
Code of Iowa. Cooking wines are food products, the legitimate sales of
which are exempt from the application of the provisions of Chapter 123,

Hon. Howard C. Reppert, Jr., State Senator: By your letter of March
13, 1967, you have requested our opinton with respect to the legality of
sales of cooking wines by retail grocery stores.

The pertinent statutory provision is contained in §123.27 of the 1966
Code of Iowa which reads in relevant part as follows:

“3. Nothing in this chapter shall prohibit the legitimate sale of patent
and proprietary medicines, tinctures, food products, extracts, toilet arti-
cles and perfumes, and other like commodities, none of which are gener-
ally classified or used as a beverage but which require as one of their
ingredients alcoholic or vinous liquors, through the ordinary retail or
wholesale channels.”

In our opinion cooking wines of the types commonly found and sold at
retail in grocery stores, such as, for example, cooking sherry are *“food
products,” the legitimate sales of which are exempt from the application
of the provisions of Chapter 123. Such cooking wines are not “generally
classified or used as a beverage.” Moreover they are generally used for
culinary rather than beverage purposes. Cooking wines, in common use
in the haute cuisine, might more aptly be characterized as a savoring
agent than as a wine. Indeed, such cooking wines are, by means of the
addition of salts and other seasoning, usually rendered unpotable as a
beverage except to one possessed of a most undiseriminatory palate. The
fact that a few determined barbarians may occasionally purchase cook-
ing wine, remove the seasoning by one means or another, and then drink
the same, does not, in our view, alter the fundamental character of such
cooking wines as food products, sales of which are not governed by
Chapter 123.
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Chapter 123 having no application the fact that cooking wines might
be sold on Sunday and to minors is irrelevant as a legal matter.

Of course, on the specific facts of an actual given case, an issue might
be raised as to whether sales of cooking wines were in fact *‘legitimate”
as that expression is used in the portion of §123.27 hereinbefore set forth.
Thus, sales of cooking wines to minors when it was known that such
wines would probably be converted to and used for beverage purposes
might raise a serious issue as to whether or not the sales were legitimate.

April 4, 1967

SCHOOLS: County board of education is not authorized by §294.16 to
purchase individual annuity contracts for its employees.

Myr. Robert H. Story, Jones County Attorney: This is to acknowledge
receipt of your request for an opinion which you state as follows:

“The County Board of Education pays salaries to eight (8) Special
Education Teachers in the Jones County area who teach retarded and
gifted children in the area. Iowa Code, Section 294.16 authorized a school
district to purchase an individual Annuity Contract for an employee at
the request of an employee from an insurance organization and to make
payroll deductions in accordance with such arrangements for the purpose
of paying the entire premium due and to become due under the contract,
so that the said deductions will qualify for the benefit afforded under
Section 403B of the Federal Internal Revenue Code and Amendments
thereto.

“It is our assumption that the County Board of Education would be
authorized to do this in the same way that a school district as set forth
in Section 294.16, is authorized. Chapter 294 refers to teachers and it
would seem that if the Special Education Teachers could not enjoy the
benefits of 294.16, there would be some discrimination against these
teachers and in favor of other teachers paid by school districts. There-
fore, the County Superintendent has asked for a formal opinion from the
Attorney General to be sure that the County Board of Education or Jones
County would be authorized to make the payrcll deductions as set forth
in Section 294.16 in the same manner that a school district is authorized
to do so.”

§281.4 authorizes the county board of education or the board of di-
rectors of a school district in counties providing for children requiring
special education to employ qualified teachers, certified by the authority
provided by law as teachers for children requiring such special education.

While §273.12 subparagraph 4 provides that the county board may
carry out the duties and responsibilities not in conflict with the local
boards, we find no provision to authorize the county boards to act as a
- “school district” for the purposes of §294.16, which permits school dis-
tricts to purchase individual annuity contracts for its employees. The
doctrine of expressioc unis exclusio alterius applies, consequently our in-
terpretation of §294.16 is that the county board of education may not
purchase individual annuity contracts for an employee as a school dis-
trict is permitted to do.
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April 4, 1967

MOTOR VEHICLE REGISTRATION FEES: Refund of Monies Collected
as Such Fees in Excess of What the Statute Requires. Iowa Constitu-
tion, 18th Amendment, and Section 25.2, 1966 Code of Iowa. Where
State Appeal Board approves claims for refund of monies illegally ex-
acted as motor vehicle registration fees, Section 25.2 of the Code pro-
vides for payment of such claims from the Road Use Tax Fund, the
“fund of original certification of the claim.” Nothing in the 18th
Amendment to the Iowa Constitution prohibits paying such claims from
that fund.

Mr. Marvin R. Selden, Jr., Chairman, State Appeal Board, State Comp-
troller: You will recall that on December 28, 1966, the State Appeal
Board approved as valid eleven (11) claims filed by various trucking
firms for refunds of monies exacted as motor vehicle registration fees.
Since then there has been considerable discussion as to whether the claims
can be paid and, if so, from what source. Mr. Don R. Bennett, Special
Assistant Attorney General, Claims, has conferred with me relative to
this matter and he has stated the Appeal Board is reluctant to pay the
claims approved unless there is clear legal authority to do so. Mr.
Bennett has requested the main office to issue a staff opinion setting
forth the Attorney General’s position on the legal issues involved.

In Consolidated Freightways v. Nichols, . .. lowa . ., 137 N.W.
2d 900, the Supreme Court ruled that for the years in issue the Reciproci-
ty Board had collected more monies for registration of interstate carrier
fleets than the relevant statute permitted. In approving the claims in
issue, the Appeal Board found that the carriers involved were factually
in the same position as the plaintiff in Consolidated Freightways who
recovered a judgment for overpayment of $27,028.68. Predicated on this
finding, and in keeping with the Consolidated Freightways case, it must
be conceded that the State has in its possession monies to which it was
not legally entitled.

For the State to be in such a posture is not a novel situation and both
the Supreme Court and the General Assembly have, from time to time,
recognized that the State should refund monies exacted without authority
of law — see e.g., In Re Estate of Van Vechten, 218 lowa 229, 2561 N.W.
729; Scottish U & N Ins. Co. v. Herriott, 109 lowa 606, 80 N.W. 665;
Morrison-Knudsen v. Tax Comm., 242 lowa 33, 44 N.W. 2d 449; See also
Sections 324.71 and 422.66 of the 1966 Code of Iowa. The Supreme Court
in Estate of Van Vechten stated the policy thusly (218 lowa at p. 236) :

“The State of Iowa does not want to keep, in its Treasury, funds un-
lawfully obtained from a taxpayer. We cannot conceive that the State
would try to work a hardship upon the taxpayer by making it unduly
difficult for him to recover from the State Treasurer his money unlaw-
fully held in the State Treasury.”
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Morrison-Knudsen, supra, also involved a case where a State agency
misconstrued a revenue statute and exacted more money than the statute
allowed. Though the law provided an administrative procedure to obtain
a refund in such cases, the Iowa Court held that a mandamus action
would lie to compel a refund. The force and effect of this decision and
numerous others like it is the recognition by the lowa Court and by the
Legislature that where revenues have been unlawfully exacted the tax-
payer is entitled to relief by one form of proceeding or another. This
same principle is embodied in Chapter 25 of the lowa Code. In accord-
ance with Section 25.2 of that Chapter the General Assembly has au-
thorized the Appeal Board to approve a refund of monies paid for “regis-
tration permits” or as “fees collected by the State.” And it is axiomatic
that the Appeal Board can and should approve, as valid, claims involving
monies that have been exacted in excess of what the law allows. More-
over, once a claim has been approved Section 25.2 clearly contemplates
that it shall be paid.

But it is said that the claims in issue cannot be paid because there 1s
no fund for that purpose. Some have suggested that the problem of pay-
ment can only be resolved by resort to the Legislature for a special ap-
propriation. We cannot agree with these observations because Section
25.2 of the Code specifies the source to pay such claims. The statute, as
here material, directs that claims approved by the Appeal Board “shall
be paid from the . .. fund of original certification of the claim. . . .”
In this respect, monies collected from interstate carriers as motor vehicle
registration fees are, by virtue of Section 321.145 of the Code, credited
by the Treasurer to the following funds:

1. Road Use Tax Fund ... .. . 96%
2. General Fund ... ... 8%
3. Reimbursement Fund = 1%

Though at the outset there appears to be three funds of original certi-
fication within the meaning of Section 25.2, in practical application the
Road Use Tax Fund presents the only fund of original certification
where these claims are concerned. This is so because under Section
321.146 any unexpended monies in the 3% and 1% categories are trans-
ferred to the Road Use Tax Fund at the end of each fiscal year. It was
felt, however, that the claims could not be paid out of the Road Use Tax
Fund because of the Eighteenth Amendment which reads as follows:

“All motor vehicle registration fees . . . and excise taxes on motor
vehicle fuel, except cost of administration, shall be used exclusively for
[highway purposes].”

We think, however, there are at least two sound reasons why the lan-
guage of this Amendment does not preclude paying claims of this nature
from the Road Use Tax Fund.

In the first place, the constitutional injunction, as here material, re-
lates only to the expenditure of a specifically earmarked source of reve-
nue — to wit, “motor vehicle registration fees.”” That which constitutes
such a fee is defined by statute; there are no other such fees. In this
respect, Section 321.105 of the Code requires that “an annual registra-
tion fee shall be paid for each motor vehicle.” Moreover, Section 321.122



53

establishes the amount of such fee with respect to a “truck tractor or
road tractor drawing or designed to draw a semitrailer, or trailer.” The
fee having been delineated by statute, monies exacted over and above the
amount set does not represent a fee within the meaning of the Eighteenth
Amendment. The Amendment operates only with respect to fees as de-
fined by statute and it is, at best, a misnomer to label monies exacted
without statutory authority “fees.” The Eighteenth Amendment clearly
does not prohibit the refunding of spurious monies that have found their
way into the Road Use Tax Fund and which comprise no legitimate por-
tion of that fund. To assume a contrary position flies in the face of the
policy announced by our Supreme Court that the State does not want to
keep funds unlawfully obtained from a taxpayer or to make it unduly
difficult for him to recover his money unlawfully held, In Re Estate of
Van Vechten, supra.

A somewhat analogous situation was presented in McKeown v. Brown,
Treas., 167 Iowa 489, 149 N.W, 593. In that case, the State Treasurer
had received $7,853.99 as an Escheat and this sum was distributed and
delivered in varying sums to the County Auditors of Adair, Ringgold,
Howard, and Story Counties. A short time later one entitled to the
money filed a petition for the return of the funds and joined the Treas-
urer as a party to the suit. The Treasurer answered that he was now
without possession or control of the money “and [had] no moneys or
available funds in his hands to meet or discharge the plaintiff’s demands.”
The trial court held that the State officers must recover for the plaintiff
the money held by the several counties and the Supreme Court atfirmed
the trial court’s judgment.

Secondly, satisfying thege claims from the Road Use Tax Fund is well
within the exception noted in the Eighteenth Amendment, i.e., “cost of
administration,” compare Plank v. Grimes, 238 lowa 594, 28 N W. 2d
34, with Sections 324.71 and 324.76 of the Code. In the Grimes case, the
Iowa Court ruled that as a cost of administering the voad fund the
Treasurer could pay from it rewards to persons who called attention to
any evasion of the tax. If monies can be expended from the fund to
assure that the fund gets all that is owing it, the converse is also trus
that as a cost of administering the road revenue monies can be expended
to refund that not owing to the fund in the first place.

Nor is there anything novel about the proposition that as a “cost of
administration” the Eighteenth Amendment allows a refund of monies
illegally collected. Indeed, the General Assembly has specifically se -
rected where revenue has been illegally exacted as “excise taxes on motor
vehicle fuel,” a source of money which the Amendment also specificaliy
earmarks for highway purposes. In this respect, Chapter 324 of the
Code provides for the collection of excise taxes on motor vehicle fuel and
Section 324.71 of that Chapter reads, in part, as follows:

“In the event that any fuel taxes . . . have been erronecusiy or llegal-
ly collected from a licensee, the Treasurer may permit the licensee to
take credit . . . or, shall certify the amount thereof to the comptroller
of this State, who shall thereupon draw his warrant for the certified
amount on the Treasurer of State payable to the licensee. The rafund
shall be paid to the licensee forthwith.”
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Section 324.76 specifies the source from, which such refunds are to be
paid:

“There is hereby appropriated out of the money received uuder the
provisions of this Chapter sufficient funds to pay the help of Tremsorer’s
office in administrating and enforcing this Chapter, . . swuch refronds as
are provided for in this Chapter, and the cost of postage, equipment,
supplies and printing used by the Treasurer in administrating tins Chap
ter.” (Emphasis added).

Since “all . . . excise taxes on motor vehicle fuel” are to be used ex-
clusively for highway purposes except “cost of administration,” these pro
visions relative to the refund of monies exacted as fuel taxes present o
clear expression on behalf of the Legislature that the refund of fuel
taxes illegally collected is permissible under the Eighteenth Amerdment
as a “cost of administration.” A Priori, the same is true as to momes
unlawfully exacted as motor vehicle registration fees.

In conclusion, we call your attention to the fact that in the argument Lo
the Court in Consolidated Freightways the appellant also took the posi-
tion that a refund could not be had. The Court responded thusly {137
N.W. 2d at 909) :

“Appellants do not dispute the correctness of these amounts acd, al-
though the right to order refunds from the board is guestioned, v find
no merit therein (emphasis added).”

Based on all of these observations we are of the opiniouv that the Ap.
peal Board has the authority and should pay the claims out of the Road
Use Tax Fund and resort to the Legislature is not necessary.

April 5, 1967

TAXATION: Property Tax Exemption — §427.1(2), Code of lowa, 1966.
An aircraft hangar which is owned by a municipality and leased to a
private concern and which is devoted to public use and not held by the
municipality for pecuniary profit is exempt from property taxation.

Mr. Joe L. Boddicker, Crawford County Attorney: This is to acknowl-
edge receipt of vour letter of March 10, 1967, in which you posed the
following situation:

“Several years ago the City of Denison, Iowa acquired, by condemna
tion, land outside of the city limits for the use as a municipal airport.
This land and the existing city hangars had not been assessed for county
taxation purposes since the acquisition thereof by the City. On March
29, 1965, the City entered into a ‘lease’ with Iowa Beef Packers, Inc:, a
profit making corporation. (A copy of the lease is enclosed herewith.)
The construction of the hangar referred to in said lease was completed
as of January 1, 1966, and the County Assessor assessed said building
to Iowa Beef in 1966, Thereafter, the assessor received a letter from
Iowa Beef requesting that the assessment be made against the ecity in-
stead of against the packing company. (See copy of letter attached.)

“My specific question therefore is, whether this particular hangar
should be assessed to Iowa Beef Packers, Inc., or to the City of Denison?
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“Recently, the packing company moved its headquarters out of Denison
and apparently no longer needs the hangar for its purposes. If the city
and the packing company would enter into an agreement modifying the
existing lease whereby the hangar would be either removed from the
premises or the city would sublet the hangar from the packing company,
(see copy of newspaper article enclosed), would this effect the assess-
ment of the hangar and if so, to what extent?”

Sections 427.1(2) and 427.1(21), Code of lowa, 1966, provide as
follows:

“427.1 Exemptions. The following classes of property shall not be
taxed:

“2. Municipal and Military Property. The property of a county, town-
ship, city, town, school district, or military company of the state of lowa,
when devoted to public use and not held for pecuniary profit.

* *

“21, Public Airports. Any lands, the use of which (without charge
by or compensation to the holder of the legal title thereto) has been
granted to and accepted by the state or any political subdivision thereof
for airport or aircraft landing area purposes.”

Section 427.1(21) is inapplicable in regard to your first question since
the land upon which the airport is located is owned by the City of Denison
rather than by the private person. The hangar is also owned by the City
of Denison pursuant to paragraph six of the lease which provides:

“It is understood and agreed between the parties hereto that title to
the buildings leased and improvements shall remain exclusively in the
City of Denison, Iowa, and upon the expiration of this lease and any
options exercised, all improvements shall remain on said premises.”

Therefore, we must determine whether the aircraft hangar has a tax
exemption status under Section 427.1(2).

Tax exemption statutes must be strictly construed and all doubts must
be resolved against the exemption and in favor of taxation. Clarion
Ready Mixed Concrete Co. vs. lowa State Tax Commission, 252 lowa 500,
107 N.W. 2d 553 (1961). However, this does not mean that the clear,
plain, and unambiguous language of a statute can be subjected to a
strained construction. Holzhauser vs. Towa State Tax Commission, 245
Iowa 525, 62 N.W. 2d 229 (1954).

In the instant situation, it would appear that the property tax should
not be assessed against the lessee, Jowa Beef Packers, Inc. In general,
property which is leased for a term of years is taxable to the owner, and
not to the lessee. 84 C.J.S. Taxation, §95 (1954). In the instant situa-
tion, the lease agreement is for a period of twenty years with options
to extend said lease for an additional period of forty-five years., In
Crews vs. Collins, 252 Iowa 863, 109 N.W. 2d 235 (1961), which involved
the lease of a hospital by the City of Knoxville to private lessees for a
period of forty-five years, the lowa Supreme Court held that the lease-
hold interests of the lessees could not be separately subjected to property
taxation. Thus, the question now becomes whether the City of Denison
is liable for taxes upon the property.
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Where the exemption under a statute is given to publicly owned prop-
erty devoted to a public use and not held for pecuniary profit, the ques-
tion must resolve itself upon the use to which the property is put. Brown
vs. City of Stoux City, 242 lowa 1196, 49 N.W. 2d 853 (1951) In the
instant situation, the lease agreement provides for an annual rental of
one dollar. This rental is of such a small amount as to indicate that the
City of Denison did not intend to lease the premises for a pecuniary
profit. Further more, this hangar should be considered as devoted to a
public purpose as shown by the following excerpts from the statement of
purposes and objects of the lease agreement:

“WHEREAS, the City of Denison, Iowa, in particularly interested in
increasing the traffic at the Airport of the City of Denison, lowa, aind in
this connection is desirous of a full use by the Lessee, lowa Beef Packers,
Inc., and is particularly desirous of their being able to maintain, service
and hangar all of the planes owned or leased by lowa Beef Packers, Inuc,
which situation does not exist at the present time due to the faect that
there is not sufficient hangar space for said planes, and

“WHEREAS, the Lessee, Iowa Beef Packers, Inc. also is desirous of
bein gable to maintain, care for and hangar all of the planes owned or
leased by the said corporatich at the Airport at Denison, lowa, the City
of Denison, Iowa, being the city where the Lessee has its home office. and

“WHEREAS, the City of Denison, lowa, does not have sufficient funds
with which to construct the necessary hangar facilities needed Ly lowa
Beef Packers, Inc., and does not wish to incur indebtedness to the City
of Denison, Iowa, for construction of said hangar facilities, and »

Therefore, it is reasonable to conclude that the lease agreement is in-
cidental to and consistent with a public use since it allowed the city to
increase aircraft traffic without the need of incurring an indebtedness
which could be detrimental to its citizens.

More over, the instant situation is distinguishable from that found in
1934 0.A.G. 749 where it was concluded that a long term lease of school
district lands to a private commercial establishment was held not to be
devoted to a public use nor incidental to school purposes. A careful read-
ing of the lease agreement between the City of Denison and the leasee
shows that upon termination of the lease, the city, being the owner of
the hangar and improvement on the airport premises made by the lessee,
can utilize these facilities for the benefit of the general public, rather
than for only certain private individuals.

Thus, in answer to your first question, the hangar should be considered
exempt from property taxation under Section 427.1(2) for the year 1966,
and the County Auditor should correct the error in assessment pursuant
to Section 443.6, Code of Iowa, 1966,

The answer to your second question is that since the hangar was not
taxable for the year 1966, no modification of the lease agreement in 1967
could affect the hangar’s tax exempt status for 1966. It may be noted,
by way of conjecture, that if the City of Denison and the lessee, Iowa
Beef Packers, Inc. were to modify the lease agreement in 1967 whereby
the lessee would receive title to the hangar from the city, the hangar
would not be exempt from property taxes for the year 1967, collectible
in 1968. However, as long as title to the Hangar remains in the City of
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Denison and the hangar is used for a public purpose and not held for
pecuniary profit, the hangar will be tax exempt.

It is the opinion of this office that an aircraft hangar which is owned
by a municipality and leased to a private concern and which is devoted
to a public use and not held by the municipality for pecuniary profit is
exempt from property taxation.

April 6, 1967

MOTOR VEHICLES — speed limit — truck tractor operation in excess
of 50 miles per hour constitutes violation of §321.286. Turner to Robert
Burdette, Decatur County Attorney.

Myr. Robert W. Burdette, Decatur County Attornay: Your letter of
March 28, 1967, has been received asking a question as follows:

“A semi-trailer truck, of course, would be considered a truck under the
speed regulations as set out in Section 321.285 of the 1966 Code of Iowa.
However, this question is then raised: Supposing a truck tractor is being
driven on the public highway with no semi-trailer behind it, is this unit
then considered a truck under the above quoted Section or is it considered
a passenger vehicle as far as the speed regulations are concerned?”

§321.286, 1966 Code of Iowa, provides as follows:

“It shall be unlawful for the driver of a freight-carrying vehicle, with
a gross weight of over five thousand pounds, to drive the same at a
speed exceeding the following:

“1. Fifty miles per hour for any freight-carrying vehicle which is
equipped with pneumatic tires. . . .”

A truck tractor is defined in §321.1(6) as follows:

“‘Truck tractor’ means every motor vehicle designed and used pri-
marily for drawing other vehicles and not so constructed as to carry a
load other than a part of the weight of the vehicle and load so drawn.”

Most of these truck tractors with single axles have a gross weight of
between 8,000 and 12,000 pounds, and with a double axle have a gross
weight of over 10,000 pounds. They are to be classed as trucks, although
used primarily for drawing other vehicles, which in turn are loaded with
freight. They come within the definition of a freight carrying vehicle,
as described in the above-mentioned §321.286, although the freight is
carried in and on the attached trailer.

The removal of the trailer does not require reclassification of its pri-
mary design which is for carrying freight.

Accordingly, I am of the opinion that if the truck tractor is primarily
designed to draw a trailer with freight, and has a weight of over 5,000
pounds, it must be limited to a speed of fifty miles per hour, whether
carrying freight or not.
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April 10, 1967

WAREHOUSEMEN; BONDS — §§ 543.1(8), 543.12, 543.16, 543.17 and
543.18. The bond which a warehouseman is required to file with the
Commerce Commission in order to obtain a license secures only the per-
formance of his duties as a warehouseman i.e., duties related to the
storage of agricultural products for compensation. Grain deposited
with a warehouseman under a contract for a purpose other than stor-
age for compensation would not be covered by such bond.

Myr. Karl Nolin, State Representative: You have requested our opinion
with respect to the following question:

“Does Section 543.12 provide bond coverage on grain held under a con-
tract between the depositor and the warehouseman but not covered by
warehouse receipt?”

§543.12 of the Code of lowa, 1966, provides in relevant part:

“543.12 Bond required. Any person applying for a license or licenses
to conduct a warehouse or warehouses in accordance with this chapter
shall, as a condition to the granting thereof, execute and file with the
commission a good and sufficient bond, other than personal security, to
secure the faithful performance of his obligations as a warehouseman
under the terms of this chapter and the rules and regulations prescribed
hereunder, and of such additional obligations as a warehouseman which
may be assumed by him under contracts with depositors of agricultural
products in such warehouse. * * *” (Emphasis supplied)

§543.1(8) defines the word “warehouseman” in the following terms:

“‘Warehouseman’ shall mean a person who uses or undertakes to use
a warehouse for the storage of agricultural products for compensation.”
(Emphasis supplied)

It seems evident from the foregoing that the furnishing of a good and
sufficient hond is a prerequisite to the issuance of a warehouse license by
the Commerce Commission. It is equally clear from the italicized portions
of the quoted statutory provisions that except to the extent that he may
have assumed additional obligations by separate contract with a person
depositing goods with him, that a bond furnished by a warehouseman
secures only the performance of the obligations of such warehouseman
qua warehouseman, that is to say, the storage of agricultural products
for compensation. Thus one who deposited grain with a licensed ware-
houseman for gratuitous storage or for some purpose other than storage
would have no right to recover under the bond. In this connection, it
should be noted that even if the warehouseman assumed additional obliga-
tions by contract the bond would secure the performance only of those
obligations which related to his duties “as a warehouseman.”

The question you have presented postulates a situation in which grain
which is deposited with a warehouseman is not covered by a warehouse
receipt. §543.16 provides, with exceptions not material to this discussion
that, “It shall be unlawful for any person other than a licensed ware-
houseman to place in storage or to accept for storage any bulk grain,
and it shall be unlawful for any person to place bulk grain in storage in
a warehouse other than a licensed warehouse.” And §548.18 requires
that warehouse receipts be issued for all agricultural products which
become storage in a licensed warehouse.
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Thus if your question contemplates the storage of bulk grain it posits
a legally impossible fact situation since such grain would have to be

stored with a licensed warehouseman and the latter would be obliged to
issue a warehouse receipt.

If, however, the state of facts which you have under consideration in-
volves deposits of bulk grain for purposes other than storage a situation
could exist wherein a warehouse receipt would not be issued. §543.17
permits any warehouseman, whether or not licensed, to accept and retain
for a period of ten days without issuing a warehouse receipt therefor
grain for purposes other than storage such as sale to the warehouseman,
processing and cleaning or shipping for the account of the depositor.
Since a bond given pursuant to §543.12 is security only for the faithful
performance of a warehouseman’s obligations as a warehouseman, i.e.,
storage of agricultural products for compensatisn, it would not cover
grain held under contract in a licensed warehouse for a purpose other
than storage for compensation. In the case of bulk grain being deposited
with an unlicensed warehouseman there would be no bond coverage for
plainly there would be no bond since §543.12 requires a bond only of
licensed warehousemen and as a prerequisite to the issuance of a license.

April 12, 1967

TAXATION: Property Tax Exemption — §427.1(18) Real estate owned
by the State of Iowa and sold by the Board of Control at a public
auction in December of 1965 subject to title being granted to the pur-
chasers in 1966 are not liable for 1966 property taxes collectible in 1967.

My, James L. MeDonald, Cherokee County Attorney: This is to ac-
knowledge receipt of your letter of March 7, 1967, in which you posed
the following situation:

“On December 8, 1965, the Board of Control held a public auction and
sold the bulk of its lands in Cherokee County that had been operated as
a part of the Mental Health Institute. The deed was delivered in August
of 1966. The settlement was delayed until a survey was made to obtain
the deseription of the property to be transferred. The purchasers knew
what they were buying on the date of the auction from a physical stand-
point, but were not certain of the exact acreagé and description until the
survey was made. Possession was given immediately and the purchasers
farmed the land for the year 1966, receiving all of the crops raised on
the lands in question.”

You indicated that the issue is whether these lands were subject to
property taxation for 1966. The relevant statute would appear to be
Section 427.1 (18) which provides:

“427.1 Exemptions. The following classes of property shall not be

taxed:
* * *

“18. Government lands. Government lands entered and located, or
lands purchased from this state, for the year in which the entry, location,
or purchase is made.”
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A grant of a tax exemption is based upon the theory that the exemp-
tion will benefit the general public and not upon the idea of lessening the
burdens of the individual property owner. Boss vs. Polk County, 236 Iowa
384, 19 N.W. 2d 225 (1945). A tax exemption statute must be strictly
construed, but clear, plain, and unambiguous language of a statute cannot
be made to say what it unquestionably does not say. Holzhauser vs. lowa
State Tax Commission, 245 Iowa 525, 62 N.W. 2d 229 (1954).

Prior to adoption of Section 427.1(18), it was held that property which
was acquired from the State after the time for assessment had expired
was not liable to taxation until the following year. Des Moines Nav. & R. ~
Co. vs. Polk County, 10 Iowa 1 (1859); Tallman vs. Butler County, 12
Towa 531 (1861). Furthermore, it has been held that the date when the
instrument issued by the State passes title to the individual land owner
constitutes the end of the period of exemption. Fisher vs. Wisner, 34
Towa 447 (1872). However, it has also been held that an equitable owner
of land which was once owned by the government is liable for taxes
thereon. Davis vs. Magoun, 109 Iowa 308, 80 N.W. 423 (1899).

Section 427.1(18) was construed by a prior Attorney General’s Opinion
which concluded that land purchased from the State of Iowa in January
of 1938 would be exempt from property taxation for that year irrespec-
tive of the exact day on which the property was purchased. 1940 O.A.G.
506. An unpublished Attorney General’s Opinion dated March 26, 1959,
states that the taxable status of real property is determined on the date
of the levy. However, this opinion does not consider the impact of Sec-
tion 427.1(18) and is, therefore, not controlling in regard to lands pur-
chased from the State of Jowa by nonexempt persons or organizations.

The Board of Control had set forth certain provisions pertaining to the
sale of the lands in question:

“8., FINAL APPROVAL OF BIDS

“The Board of Control of State Institutions will present the highest
bid or bids received for the porperty to the State Executive Council for
final approval.

“(a) If the State Executive Council approval is granted, to bids as
received, the remaining balance shall be due and payable in cash upon
acceptance of an abstract or title showing marketable title in the State
of Iowa, prior to the delivery of a land patent executed by the Secretary
of the State of Iowa conveying the same. Possession of said real estate
to be given on or before March 1, 1966. The State of Iowa is not re-
sponsible for buildings and improvements lost by acts beyond their con-
trol bet.ween the time of signing said purchase contract and the date of
possession.

“(b) If the State Executive Council approval is not granted, to bids
as received, certified checks will be promptly returned to all persons sub-
mitting same.”

It was the intention of the Board of Control that the title to said lands
would not pass to the purchasers until 1966 and that the sale could be
rescinded in 1966 if the Executive Council did not approve of the bids
received. Also, it would appear that possession of the lands were to be
considered completed in the year of 1966. This office has been informed
by an official from the Board of Control that the lands sold at the auction
were not to be taxable for the year 1966, but that the taxable status of
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the lands was to be determined in 1967 for property taxes collectible in
1968.

It is the opinion of this office that the land sold by the Board of Con-
trol at a public auction on December 8, 1965, to nonexempt purchasers
are not subject to 1966 property taxes collectible in 1967.

April 19, 1967

WELFARE: Payments to Nursing or Custodial Homes for Services to
Recipients under Chapters 241, 241A, 249, and 2494, 1966 Code of
Iowa — Provisions in proposed legislation, Senate File 510, 62nd Gener-
al Assembly of the State of Iowa, would not conflict with provisions in
foregoing chapters or Social Security Act of 1935 as amended.

Hon. James T. Klein, State Representative: 1 have before me your
letter dated March 22, 1967 in which you ask the following question
to-wit :

“Enclosed is a copy of Senate File 510, and I should like an opinion
from your office as to the legality to such a proposal. Is there a conflict
with any other section or provisions of the Code of Iowa, or in Federal
law ?”

Senate File 510 is a bill for an act relating to payments to nursing
homes and custodial homes, and the following paragraph would be added
to Chapter 241, Aid for the Blind; Chapter 241A, Aid to Disabled Per-
sons; Chapter 249, Old Age Assistance; and Chapter 249A, Medical
Assistance for the Aged:

“If the state board is making direct assistance payments to persons
providing a recipient with custodial and nursing home service in amounts
less than the usual and reascnable charge for such service, the state
board shall permit the recipient or someone on his behalf to pay the
person rendering the service the difference between the amount of assist-
ance and the reasonable value of such service, without deducting such
additional payment from the direct assistance payment to be made by
the state board.”

From a review of the Federal Act and the State statutes referred to,
it is the opinion of the undersigned that there is nothing therein that
would conflict if Senate File 510 were passed.

There would be a change in administrative practice and procedure
however, if Senate File 510 were passed. Income of the recipient and
contributions made by a responsible relative are currently deducted from
the payment made by the Department to the vendor, i.e., the nursing
home operator. Senate File 510 provides that all income, including that
of the recipient and contributions made by responsible relatives, would,
in the event the Department funds did not permit payments based on
usual and reasonable charges, be applied first against the deficit (the
difference between the usual and reasonable charge and the payment
made by the Department) and only any balance deducted from the De-
partment’s payment.

The words “usual and reasonable charge” for such services would also
make a change as to the amounts which the Department has set up as
standards for such services, i.e., in all cases where the standards are be-
low the “usual and reasonable charges.”
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It should also be noted that the Federal law does not provide funds for
direct payments to custodial homes (as distinguished from nursing
homes) although the State Department includes allowance for custodial
home services in the recipient’s grant paid to him directly.

April 19, 1967

LEGISLATURE: Annual sessions — Constitution of Iowa, Article III,
§2, Amendment No. 1 of 1904, Senate Joint Resolution 4, Acts of the
62nd G. A. Senate Joint Resolution 4, if approved and ratified by the
people, will expressly repeal §2, Article III of the Constitution of Iowa
and substitute in lieu thereof a new provision providing for annual
rather than biennial sessions of the legislature. Such joint resolution
will also by implication repeal so much of Amendment No. } of 1904
as provided for biennial sessions.

Hon. Maurice Van Norstrand, State Representative: In your letter of
April 4, 1967, you state:

“Amendment No. 1 of 1904 to the Constitution of the State of Iowa
says, ‘The general assembly shall meet in regular session on the second
Monday in January, in the year one thousand nine hundred and six, and
also on the second Monday in January, in the year one thousand nine
hundred and seven, and biennially thereafter.’

“My question is will this language still limit the general assembly to
biennial sessions in spite of the passage and ratification of the annual
sessions constitutional amendment which amends a different section of
the constitution?”

Article 111, §2, Constitution of the State of lowa provides:

“Sec. 2. The sessions of the General Assembly shall be biennial, and
shall commence on the second Monday in January next ensuing the
election of its members; unless the Governor of the State shall, in the
meantime, convene the General Assembly by proclamation.”

Senate Joint Resolution 4, Acts of the 62nd G. A. was passed for the
first time in 1965. See Chapter 472, Acts of 61st G. A. It provides:

“A Joint Resolution proposing an amendment to the Constitution of
the State of Iowa relating to the sessions of the General Assembly.

“Be it Resolved by the General Assembly of the State of lowa:

“Section 1. The following amendment to the Constitution of the State
of Towa is hereby proposed:

“Section two (2) of Article three (III) of the Constitution of the State
of Iowa is hereby repealed and the following adopted in lieu thereof:

“‘Section 2. The General Assembly shall meet in session on the sec-
ond Monday of January of each year. The Governor of the State may
convene the General Assembly by proclamation in the interim.””
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The pertinent part of Amendment No. 1 of the 1904 amendments to the
Constitution of Iowa, quoted from your letter above, did not specifically
amend Article III, §2, which of course, already provided for biennial
sessions. Following its enactment, the legislature met on even numbered
years. The only purpose of the quoted part of the 1904 amendments was
to provide for another regular session in the year 1907 and to shift the
biennial sessions from even numbered years to odd numbered years.
Once the session in 1907 and the shift to odd numbered years had been
accomplished, there was no further necessity or purpose to this part of
the 1904 amendments. Thereafter, the legislature still met biennially
under Article III, §2, but on odd numbered years.

The passage of Senate Joint Resolution 4 for the second time in the
62nd G. A., if the people approve and ratify the same as provided in
Article X, §1 of the Constitution, will impliedly repeal the pertinent
parts (and particularly the words “and biennially thereafter”) as they
appear in Amendment No. 1 of the 1904 amendments. Repeals by impli-
cation are not favored by the Courts and will not be upheld unless intent
to repeal clearly and unmistakably appears as it must, here, where the
two provisions would otherwise be mutually and absolutely repugnant
and irreconcilable. Where, as here, the last or dominant amendment is
not reconcilable with the former amendment, the last must prevail.

“The provisions of a Constitution may be impliedly repealed or abro-
gated by the adoption of changes in other portions which render such
provisions obnoxious or ineffective, or by the adoption of a new Constitu-
tion which is all-inclusive, but repeals by implication are not favored.”
16 C.J.S. 35, Constitutional Law, §7.

“While amendments are part of the Constitution, according to some
cases, they are not regarded as though they had been parts of the origi-
nal instruments, but are considered rather in the nature of codiciles or
second instruments, altering or rescinding the originals to the extent to
which they are in conflict, and in any event, they are to be treated as
having a force superior to, and as superseding, the originals or other
earlier provisions, to the extent of such conflict. Even though an amend-
ment does not in terms expressly repeal a constitutional provision, yet,
if it covers the same subject provided for in such provision, the amend-
ment will be regarded as a substitute for, and as superseding, it. It is a
generally accepted rule, however, that repeals by implication are not
favored, and an earlier provision remains in force in so far as it is not
repugnant to an amendment, in the absence of express repeal; in order
to effect a repeal, the repugnance must be so clear and positive that they
cannot consistently stand together, and, to effect an amendment of an
existing provision, the intent to amend, which is to be gathered from the
language employed, must be clear and unmistakable. To summarize, if
on a consideration of the language of the amendment and the history
and purpose of its adoption, it appears that it was not the intent to
alter or repeal a provision of the original constitution, such provision
remains in force, unatfected by the amendment.” 16 C.J.S. 133, Constitu-
tional Law §42.

Of course, it is preferable and the better practice to specifically repeal
all sections in conflict so as to avoid confusion and to keep the Constitu-
tion cleaned up. But such is not necessarily essential to the validity of
the amendment.
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April 19, 1967

OLD AGE ASSISTANCE: County Relief — Supplementation — Supple-
mentation of old age assistance from county relief funds is limited to
expenditures for fuel, dental, nursing, osteopathic, chiropractic, medi-
cal and surgical assistance.

Mr. Edgar E. Cook, Mills County Attorney: Your letter dated March
31, 1967, addressed to Mr. Richard Turner, Attorney General of lowa,
has been referred to me for an informal opinion.

In your letter you call attention to Section 249.29, 1966 Code of Iowa,
and ask what agency is referred to in Section 249.48, 1966 Code of lowa,
in view of said Section 249.29.

Section 249.29, 1966 Code of Iowa, reads in part as follows:

“No person receiving assistance under this chapter shall at the same
time receive any other assistance from the state, or from any political
subdivision thereof, except for fuel, dental, nursing, osteopathic, chiro-
practic, medical and surgical assx%tance, and hospitalization. "

Section 249.48, 1966 Code of Iowa, reads:

“Supplemental assistance. The old age assistance granted to a person
under this chapter may be supplemented by another person, association,
society corporation, or agency of county government, other than specified
in subsection 249.6, 1966 Code of Iowa.”

The parties referred to in the exception in the foregoing Section 249.48,
1966 Code of Iowa, are designated in subsection 249.6, 1966 Code of Iowa,
and would include a spouse, child, other person, municipality, association,
society or corporation legally or contractually responsible for the support
of a recipient under the law of this state found by the State Department
able to support said recipient. The said Section 249.6 of the 1966 Code
of Towa, reads as follows:

“249.6 To Whom Granted. Old Age Assistance may be granted and
paid only to a person who: . . . (7) Has no spouse, child, other person,
municipality, association, society or corporation legally or contractually
responsible under the law of this state and found by the state department
able to support him.”

Again, referring to Section 249.48, 1966 Code of lowa, it is the opinion
of the undersigned that the “agency of county government” refers to the
county board of supervisors. However, in view of Section 249.29 the
county board of supervisors can make no payments except for ‘*‘fuel,
dental, nursing, osteopathic, chiropractic, medical and surgical assistance,
and hospitalization,” and cannot make such payments for those in the
event the said county board of supervisors is under any legal or con-
tractual responsibility for the support of the recipient, in view of Section
249.6 (7), 1966 Code of Iowa.
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Therefore, the county not being included in Section 249.6, 1966 Code
of Towa, the county could pay such supplemental assistance from its
general relief funds. I refer you to Chapter 252, 1966 Code of lowa
(Support of the Poor). I also refer you to Report of Attorney General,
Volume I, 1960, in which there are two Attorney General Opinions con-
cerning this matter. One is found on page 272 being Section 23.1 dated
February 2, 1959, and the other is found on page 291 being Section 23.10
dated August 1, 1960. I enclose photostatic copies of the Opinions.

April 21, 1967

SCHOOLS: Cooperative study for Post High School Education in Iowa,
The State Board of Public Instruction, Higher Education Facilities
Commission, and the Board of Regents have authority to participate
with the Iowa Association of Private Colleges and Universities in a
voluntary organization for a cooperative study of Post High School
education in Iowa for making studies and gathering information for
institutional and state wide planning and coordination of information
from boards and institutions concerning problems, plans and legislative
requests and the formulation of recommendations in the interest of
state wide coordination; and it is legal and proper for funds appropri-
ated to such boards and commission to be budgeted for such studies.

Hon. Charles E. Grassley, House of Representatives: This will ac-
knowledge receipt of your letter dated April 6; 1967 requesting an At-
torney General’s opinion on the following:

“Enclosed is a clipping from the Des Moines Register explaining the
creation of the organization of the Iowa Coordinating Council for Post
High School Education.

“I ask whether or not there is statutory authority for the creation of
such a council and whether or not the Board of Regents and State Board
of Public Instruction have the power to obligate funds to the support
and work of this Iowa Co-ordinating Council for Post High School
Education.”

In §257.8 the State Board of Public Instruction is authorized to adopt
the long-range program for the state system of public education based
upon special studies, surveys, research, and recommendations submitted
by or proposed under the direction of the State Superintendent of Public
Instruction; and in subsection 9 it is authorized to constitute a continu-
ing research commission as to public school matters in the state and cause
to be prepared and submitted each regular session of the General Assem-
bly, a report containing such recommendations.

In §262.12 of the Iowa Code, The Board of Regents is authorized to
exercise all powers necessary and convenient for the effective adminis-
tration of its office and of the institutions under its control, and to this
end may create such committees, offices and agencies from its own mem-
bers or others, and employ persons to staff the same, fix their compensa-
tion and tenure and delegate thereto, or to the administrative officers and
the faculty of the institutions under its control, such part of the authority
and duties vested by statute in the board, and shall formulate and estab-
lish such rules and regulations, outline such policies and prescribe such
procedures therefor, all as may be desired or determined by the board as
recorded in their minutes.
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The Higher Education Facilities Commission is authorized by §261.2
(1) (4) of the Iowa Code, to prepare and administer a state plan for
higher education facilities which shall be the state plan submitted to the
Commissioner of Education in connection with participation of this state
in programs authorized by the Federal Act of 1963, Public Law 88-204,
and to prepare and administer a state plan for a state supported and
administered scholarship program.

It is our opinion that the above cited statutes provide adequate au-
thority for the Board of Public Instruction, the Higher Education Fa-
cilities Commission, and the Board of Regents, to participate with the
executive committee of the Iowa Association of Private Colleges and Uni-

versities in a voluntary organization for a cooperative study of Post High
School Education in Iowa, having as its stated purpose, the making of
studies and gathering of other information needed for a sound institu-
tional and state wide planning, the coordination of information from
boards and institutions concerning problems, plans and legislative re-
quests and the formulation of recommendations to such boards and insti-
tutions in the interest of state wide coordination. It further appears to
be legal and proper for the three state offices to budget funds from their
appropriations for such studies.

April 24, 1967

TAXATION: Tuition and Offsetting Tax — §282.2, Code of lowa, 1966.
Section 282.2 should be construed to mean that the parent or guardian
whose child or ward attends school is a district in which the parent or
guardian is a non-resident and in which the parent or guardian pays
school taxes can deduct the amount of such school taxes paid from the
amount of the tuition required to be paid.

Mr. R. K. Richardson, Greene County Attorney: This is to acknowl-
edge receipt of your letter of April 4, 1967, in which you posed the fol-
lowing factual situations:

“As a background to the questions to be asked, I offer the following
explanation: In 1965, a guardianship was established for several reasons,
among these reasons being the problem of tuition of the ward who lives
in one district and attends school in another district.

“The guardian is the ward’s natural grandfather, who lives in the dis-
trict where the child goes to school, and owns considerable farm property
in that district. The ward rides the school bus daily and is delivered at
the grandparents’ home. Due to his involvement in extracurricular ac-
tivities, he is often taken to school. He spends an average of three hours
per day at the grandparents’ home.”

In your letter, you stated that you, primarily, wanted an opinion in-
terpreting Section 282.2, Code of Iowa, 1966, as to what “he” and “him”
refer to. Section 282.2 provides:

“Offsetting tax. The parent or guardian whose child or ward attends
school in any district of which he is not a resident shall be allowed to de-
duet the amount of school tax paid by him in said district from the
amount of the tuition required to be paid.” (emphasis supplied)
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The ultimate object in the construction of a statute is to determine its
real purpose and meaning. Builders Land Co. vs. Martens, 2556 lowa 231,
122 N.W. 2d 189 (1963). In construing Section 282.2, the case of Hume
vs. Independent School District, 180 Iowa 1233, 164 N.W. 188 (1917),
would appear to be helpful. This was an action to enjoin the Des Moines
School District from expelling plaintiff’s nephew from a Des Moines high
school. The plaintiff was a Des Moines resident, which the nephew alleg-
edly was not. The following language of the Court at 180 Iowa 1249,
although dictum, would appear to be significant:

“Appellant contends that the pronoun ‘he’ in this statute stands for the
nouns ‘child’ or ‘ward,” not for the nouns ‘parent’ or ‘guardian,’ and that,
when so construed, the words ‘parent or guardian’ include the parent,
and that, if the child or ward, Thomas Hatton, in attending the West
Des Moines High School, be held to attend a school within a ‘distriet of
which he (child or ward) is not a resident,’ the appellant should be
allowed to deduct the amount of school tax paid by him in said district.
Appellee contends that the pronoun ‘he,’” as used in the statute refers to
the words ‘parent or guardian,” and that plaintiff is neither, and that
plaintiff is a resident of the same district in which Thomas D. Hatton is
required to pay tuition, the contention at this point being that the person
who is entitled to deduct the taxes paid is the parent or guardian whose
child or ward is attending school in a district of which said parent or
guardian is not a resident. Without determining the question, I am in-
clined to appellee’s view on this point . . .” (emphasis supplied)

At the time the Hume case was decided, the statute was essentially
identical to Section 282.2, Code of Iowa, 1966, except that it contained
the word ‘“Independent” before the word “district.” The word “Inde-
pendent” was deleted by the Acts of the 58th G. A., Ch. 96, §18, (1959).

Furthermore, an Attorney General’s Opinion has construed what is
now Section 282.2 in 1926 O.A.G. 491 to mean:

. . . However, we are of the opinion that the statute should be strictly
construed and that no person except the parent or guardian who actually
pays the tax and whose child or ward actually attends school in the dis-
trict where he does not reside but where he does own property would be
entitled to offset the tax so paid against the tuition charged.”

Also, in 1928 O.A.G. 410, the conclusion was reached that a parent may
offset the tax paid by him in a district other than that of his residence
and in which his children or wards attend school against the tuition
charged to him. Thus, the “he” and “him” in Section 282.2 refer to the
parent or guardian who is a non-resident of the school district where his
child or ward attends school and who pays school taxes in that school
district.

In your letter, you stated, secondarily, that you also wanted an opinion
regarding the right of the school board to determine the guardianship’s
validity. The theory of guardianship is to protect the ward during his
period of incapacity to protect himself. Oyama vs. State of California,
332 U. S. 633, 68 S. Ct. 269, 92 L. Ed. 249 (1948). The district court
sitting in probate has full jurisdiction of the estate of a person under
guardianship. Reeves vs. Hunter, 185 Iowa 958, 171 N.W. 567, (1919).
Furthermore, the guardian is generally held to be an officer of the Court
which appoints him. Redditt vs. Hale, 184 F. 2d 433 (1950); Martineau
vs. City of St. Paul, 172 F: 2d 777 (1949); Hornaday vs. Hornaday, 95
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Cal. 2d 384, 213 P. 2d 91 (1950). After the appointment of the guardian,
the Court retains jurisdiction over the guardianship. Anderson wvs.
Schwitzer, 236 Iowa 765, 20 N.W. 2d 67 (1945) ; Haradon vs. Boardman,
229 Towa 540, 294 N.W. 770 (1940); Sections 633.669 and 633.670, Code
of Iowa, 1966.

Although mere irregularities may justify a direct attack upon the
validity of the guardianship, they do not justify a collateral attack on
the Court’s order of appointment. Jensen vs. Martinser, 228 lowa 307,
291 N.W. 422 (1940). Moreover, the question of the appointment or re-
moval of a guardian rests within the sound discretion of the Court.
Melntire vs. Bailey, 133 Iowa 418, 110 N.W. 588 (1907) ; Gould vs. Smith,
405 P. 2d 82 (OKkl. 1965). Assuming that the Court had jurisdiction to
appoint a guardian, the guardianship would not be void ab initio. Thus,
the school board has no right to independently determine the validity or
invalidity of guardianship. Such determination would invade the province
of the Courts which have continuing jurisdiction of guardianships.

It is the opinion of this office that Section 282.2, Code of lowa, 1966,
should be construed to mean that the parent or guardian whose child or
ward attends school in a district in which the parent or guardian is a
non-resident and in which the parent or guardian pays school taxes can
deduct the amount of such school taxes paid from the amount of tuition
required to be paid. This office is of the further opinion that a school
district has no right to make an independent determination as to the
validity of a guardianship since such determination would invade the
province of the Courts.

April 24, 1967

CIGARETTE DIVISION: Promotional support plan Section 551A.3, Code
of Iowa, 1966. Cigarette manufacturer’s promotional support plan
whereby the manufacturer mails coupons and refund certificates to
consumers who may use such coupons and refund certificates against
the purchase of cigarettes from a wholesaler or retailer, does not vio-
late the Iowa Unfair Cigarette Sales Act.

Myr». E. A. Burrows, Jr., Chairman, Iowa State Tax Commission: Our
opinion has been requested with respect to the legality of a promotional
support plan by a cigarette manufacturer which reads in pertinent part
as follows:

“Promotional Support: A consumer mailing to 15,000,000 homes of a
7¢ store coupon good against the purchase of 1 pack plus a refund cer-
tificate good for $1.00 on the purchase of a carton.”

Section 551A.3, Code of Iowa, 1966, provides:
“551A.3 Sales at less than cost — penalty.

“1, It shall be unlawful for any wholesaler or retailer to offer to sell,
or sell, at wholesale or retail, cigarettes at less than cost to such whole-
saler or retailer, as the case may be, as defined in this chapter. Any
wholesaler or retailer who violates the provisions of this section shall
be guilty of a misdemeanor and be punishable by fine of not less than
one hundred dollars, nor more than five hundred dollars.

“2. Evidence of advertisement, offering to sell, or sale of cigarettes
by any wholesaler or retailer at less than cost to him as defined by this
chapter shall be evidence of a violation of this chapter.”



69

As you can see, the latter statute penalizes wholesalers and retailers,
but not the cigarette manufacturer. Expressio unis est exciusio alterius.

The cigarette manufacturer is not sending these coupons or refund
certificates to wholesalers or retailers, but is sending them directly to
the consumer. Although the consumer who has a coupon or refund cer-
tificate will actually pay less than the wholesaler’s or retailer’s costs for
a package or carton of the manufacturer’s cigarettes, the manufacturer,
and not the wholesaler or retailer, would appear to be absorbing the loss.
Under the promotional plan in question, the manufacturer will redeem
the coupons and refund certificates and, therefore, the wholesaler or re-
tailer has not actually absorbed any loss, but is still making his statutory
profit.

There is here no violation of the Iowa Unfair Cigarette Sales Act,
which is designed to prevent injury to free competition by prohibiting
the sale of cigarettes at less than the cost by such wholesaler or retailer.
The Iowa Unfair Cigarette Sales Act protects the public by protecting
competing wholesalers and retailers, and this assuring free competition.
Cigarette manufacturing companies are not protected under this law.
This conclusion is also consistent with 1958 0.A.G. 23 and May’s Drug
Stores vs. State Tax Commission, 242 Iowa 319, 45 N.W. 2d 245 (1951).

April 27, 1967

SCHOOLS: Shared time-minimum standards-private schools. Ch. 257 and
§257.26. Students from private schools may be enrolled in public school
courses required under the minimum standards provision of Ch, 257,
Code of Iowa, 1966, under the conditions specified in §257.26 and it is
erroneous to conclude that maintenance of standards in the private
school is requisite to such enrollment or that this section provides
authority for the approval of agreements between a private school and
a public school district; the state board may not approve shared time
for courses other than those required by law as “necessary” to comply
with the state minimum curriculum standard; §2657.26 does not permit
private schools to count the courses whick their students take in the
public schools for the purpose of satisfying minimum standards for
school approval.

Hon. Earl M. Yoder, State Representative, Johnson County: In your
letter of April 26, 1967, you requested an opinion as to the following:

“l) Are private schools required to maintain state minimum school
standards before their students may be permitted to enroll in public
schools for courses not available in such private schools? See Shared
time section (257.26) of the Code.

“2) Are students from private schools entitled to enroll in public
school courses not required by the minimum standards?

“3) Senate File 381 (pending in 62nd G. A.) would amend Section
257.26, Code of Iowa, to permit private schools to utilize shared time
authorization to meet minimum school standards. Is this legislation re-
quired or does Section 257.26 as it presently stands contain such au-
thorization?”

§257.26, Code of Iowa, 1966, provides:

“Sharing instructors and services. The state board, when necessary
to realize the purposes of this chapter, shall approve:

“1. The sharing of the services of a single instructor by two or more
schools in two or more school districts;
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“2. The enrollment in public schools for specified courses of students
who also are enrolled in private schools, when the courses in which they
seek enrollment are not available to them in their private schools, pro-
vided such students have satisfactorily completed prerequisite courses,
if any, in schools maintaining standards equivalent to the approval stand-
ards for public schools, or have otherwise shown equivalent competence
through testing.

“The provisions of this section shall not deprive the respective boards
of public school districts of any of their legal powers, statutory or other-
wise, and in accepting such specially envolled students, each of said
boards shall prescribe the terms of such special enrollment, including
but not limited to scheduling of such courses and the length of class
periods. In addition, the board of the affected public school district shall
be given notice by the state board of its decision to permit such special
enrollment not later than six months prior to the opening of the affected
public school district’s school year, except that the board of the public
school district may, in its discretion, waive such notiee requirement.”

In an opinion of former Attorney General Lawrence F. Scalise, dated
November 4, 1965, answering 17 questions with reference to the school
standards, we find the following:

“However, before a Senate File 553 (Ch. 226, Acts 61st G, A. and now
§8§257.25 to 257.28, Code of lowa 1966) shared time arrangement, which
meets the purposes of Chapter 257 (Code of Iowa 1966) as interpreted
by the state board, can be approved, the state board must determine that

the private school is satisfying the State’s minimum curriculum and the
approval standards implementing said minimum curriculum.”

Mr. Scalise says that the words “in schools maintaining «standards
equivalent to the approval standards” in §257.26, “indicate that private
schools entering into shared time agreements must maintain approval
standards based on the State’s minimum curriculum” and that private
schools cannot “depend on the public schools to supply the minimum
curriculum.” (Emphasis added)

DIVISION 1

In construing a statute, all parts thereof must be given meaning and
effect. Hartz v. Truckenmiller, 228 Iowa 819, 293 N.W. 568; Misbach v.
Civil Service Commission of Cedar Rapids, 230 Towa 323, 297 N.W, 284,

§257.26 (2) requires the state board of public instruction to approve
so-called “shared time” or enrollment of students from private schools in
public schools “when the courses are not available to them in their private
schools, provided such students have satisfactorily completed prerequisite
courses, if any, in schools maintaining standards equivalent to the ap-
proval standards for public schools, or have otherwise shown equivalent
competence through testing.”

This section makes no reference to any “shared time agreement” en-
tered into by the private school, as mentioned in the previous Attorney
General’s opinion of November 4, 1965. No agreement between the pri-
vate school and the public school is either required or necessary, and
public schools have no express statutory authority to enter into agree-
ments with private schools respecting enrollment. Enrollment of private
school students in public schools for specified courses is permitted under
the conditions of the statute on application of the student, not the school.
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The conditions permitting enrollment in such courses, in addition to
those mentioned in Division II hereof, are (1) that the courses are not
available to the student in his private school and (2) that the student
(a) has satisfactorily completed prerequisite courses, if any, in a school
maintaining standards equivalent to the approval standards for public
schools, or (b) has otherwise shown equivalent competence through test-
ing. The conditions for enrollment are imposed on the student rather
than on the private school from which the student comes. If no prerequi-
site course is required for the course in which the student seeks enroll-
ment, the fact he comes from a private school not maintaining the stand-
ards does not bar his enroliment. On the other hand, if a prerequisite
course is required for the course in which enroliment is sought the stu-
dent may nevertheless be permitted to enroll if he has previously com-
pleted the prerequisite in a school maintaining sufficient standards or if,
through testing, he shows equivalent competence to other public school
students qualified to enroll in the course, even though the private school
from which he seeks enrollment does not maintain sufficient standards.

We do not lightly overrule opinions of Attorneys General of this State,
which, when carefully considered, are entitled to weight and recognition
by later Attorneys General as stare decisis. (See Op. A. G., February 2,
1967). Nevertheless, we are convinced the opinion of November 4, 1965,
contains an erroneous conclusion which should now be overruled.

The previous opinion apparently ignores the relationship and limita-
tions of the words “have satisfactorily completed prerequisite courses,
if any” to and on the clause “in schools maintaining standards equivalent
to the approval standards for public schools.” It erroneously concludes
that maintenance of standards in the private school is requisite to the

student’s enrollment in the public school course or to some shared gime
agreement not mentioned or authorized. Accordingly, and to the extent

mentioned, that opinion is now overruled.

DIVISION II

As suggested in Division I, there is a further condition which §257.26
imposes on state board approval of so-called “shared time.” The begin-
ning clause of the section says the state board “when necessary to realize
the purposes of this chapter” shall approve such enrollment. This limita-
tion of the shared time practice excludes approval of time when not
necessary to realize the purposes of the chapter.

It is not entirely clear whether the word “chapter” refers to the entire
Chapter 257, Code of Iowa, 1966, or the Act (Chapter 226, Acts 61st
G. A)) in which educational standards were added to Chapter 257. The
former opinion concludes that “chapter” refers to Chapter 257 as amend-
ed, and we agree. However it is our opinion that the “purposes of this
chapter,” as referred to in §257.26, can only have reference to the pur-
poses of that part of the chapter in the preceding section (257.25) which
prescribes educational standards. The purpose, in that sense, was to
establish a minimum curriculum and standards guideline for use by the
state board and state superintendent of public instruction in determining
what schools should be approved. The only other purposes of Chapter
257 are related to such things as establishing the department of public
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instruction and board and superintendent thereof and prescribing their
duties, etc. which purposes are obviously not the purposes to which
§257.26 has reference. Ch. 114, Acts 55th G. A. and Ch. 226, Acts 61st
G. A.

Accordingly, we conclude the state board may not approve shared time
for courses other than those required by law as ‘“necessary” in order to
meet the minimum requirements for an approved school. Such courses
are not necessarily limited to those set out in Chapter 257. §257.25(10),
third paragraph, requires schools to meet “all other requirements of the
laws of Towa,” as an approval standard guideline, and other chapters
than 257 may require that courses be offered.

In other words, §257.26 does not allow the state board to approve
shared time with reference to any course not required by law as requisite
to the minimum standards for an approved school. To the extent the
earlier opinion is in conflict herewith, the same is overruled.

This being the case, a construction, such as that in the Attorney
General’s Opinion of November 4, 1965, that a private school must main-
tain the state’s minimum curriculum as requisite to the shared time
practice would render §257.26(2) meaningless. Students of a private
school would have no oceasion or incentive to enroll in public school
courses being offered by their private school and their private school
could not tolerate such a shared time arrangement where duplication is
involved.

DIVISION III

Of course, private schools are required to comply with the minimum
standards if they are to be approved. §275.25. And, although we have
concluded that maintaining standards is not a necessary requisite of the
shared time practice, there is no provision in $§257.26 or elsewhere to
allow a private school credit for shared time in satisfying the minimum
standards imposed by Chapter 257. §257.28, which allows agreements
for attendance of pupils residing in one district in schools of another for
the purpose of taking courses not offered in the resident district, does
provide for such credit. But it is applicable only as to agreements be-
tween public school districts and does not encompass such agreements
between public schools and private. Expressio unis est exclusio alterius.

See, also, Mr. Scalise’s opinion of November 4, 1965, herewith enclosed,
and with which we agree on this point.

Senate File 381 or similar legislation would be necessary to allow pri-
vate schools credit for shared time in satisfying the state minimum
standards. We, of course, express no opinion on the wisdom of allowing

such credit.
April 27, 1967

A county is not a person within the terms of §155.3, subsection 4, 1966
Code of Iowa, and is not entitled to a pharmacy permit nor is there
statutory authority for the county to operate a pharmacy.

Mr. Edward F. Samore, Woodbury County Attorney: Reference is here-
in made to yours of the 8rd inst. in which you submitted the following:

“Your opinion is respectfully requested, as soon as possible, in regard
to the following:
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“For over thirty years up to January 1, 1967, the Woodbury County
Medical Association contracted with Woodbury County to furnish medical
care to indigents and others for whom the County had a legal responsi-
bility. In connection with this contract, the Medical Association operated
and staffed a pharmacy; this pharmacy dispensed nearly all drugs which
the County was legally responsible to buy. The contract terminated
January 1, 19617.

“Since the first of the year the County has operated the pharmacy and
has hired a registered pharmacist to do the pharmacy work and to man-
age the pharmacy.

“It has come to our attention that it is necessary that we have a phar-
macy license to continue the operation of this pharmacy. The Pharmacy
Examiners have denied a license to Woodbury County on the basis that
it is not a ‘person’ as defined by Chapter 155.3(4) Code of Iowa, 1966.

“The operation of the pharmacy saves Woodbury County thousands of
dollars every year. The Board of Supervisors, therefore, would like to
continue operating the pharmacy if it is at all possible.

“Is Woodbury County such a ‘person’ under Chapter 155.3(4), Code of
Iowa, 1966, so that it may be issued a pharmacy license and be permitted
to continue to operate its pharmacy.”

In reply thereto I advise the following:

I agree with the Pharmacy Examiners in the conclusion that §155.3,
subsection 4, 1966 Code of Iowa, a county is not a person within its terms.
In order to be so designated legislation is required. Lincoln Dist. v. Red-
field Dist. 226 Iowa, 298, 283 N.W., 887, to this point states:

“It will be noted that this section states ‘no person shall be deprived

L

“In the case of Waddell v. Board of Directors, reported in 190 Iowa
400, at page 406, 175 N.W. 65, at page 67, this court said:

“‘The defendant is a school corporation. It is a legislative creation.
It is not organized for profit. It is an arm of the State, a part of its
political organization. It is not a ‘person,” within the meaning of any bill
of rights or constitutional limitation. It has no rights, no functions, no
capacity, except such as are conferred upon it by the legislature. The
legislative power is plenary. It may prescribe its form of organization
and its functions today, and it may change them tomorrow. * * * It may
dissolve the corporation at any time, and may direct the disposition of
its property.

“‘If any rights arose out of any conveyance at the time thereof to any
person other than the district township, such rights could not be impaired
by subsequent legislation. As to the rights of the school corporation,
these could be impaired and diminished by subsequent legislation.’

“In the case of Herrick v. Cherokee County, 199 Iowa 510, at page 513,
202 N.W. 252, at page 253, we read:

“‘A county is, in reality, an arm of the state, to aid in its govern-
mental functions only; and being such, it and its property are wholly
under the control of the legislature.’

“And in the very recent case of Charles Hewitt & Sons Company v.
Keller, 223 Towa 1372, 1377, 275 N.W. 94, 97, this court, speaking through
Justice Sager, said:

“‘Counties and other municipal corporations are, of course, the crea-
tures of the legislature; they exist by reason of statutes enacted within
the power of the legislature, and we see no sound basis upon which a
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ministerial (or, for that matter, any other) office may question the laws
of its being. The creature is not greater than its creator, and may not
question that power which brought it into existence and set the bounds
of its capacities.” ”

See also Julander & Julander v. Reynolds, 206 Iowa, 1115, 221 N.W.,
807, while involving garnishment of a school district which was denied
said as pertinent hereto the following:

“It is our conclusion, therefore, that section 11815 is not only not broad
enough in its terms to include a school district, but that such political
subdivisions of the state should not be included unless the legislature
specifically so provides, and thereby changes the public policy of the
state; but until it does so, our holding is that school districts are not
%ul()ijegt to this equitable proceeding marked out by Section 11815 of the

ode.”

In addition to the foregoing, Hilgers v. Woodbury County, 200 Iowa
1318, 206 N.W. 660, states:

“Counties are recognized as quasi corporations, and it is universally
held that the board of supervisors of a county has only such powers as
are expressly conferred by statute, or necessarily implied from the power
so conferred.”

There does not appear to be any express or implied power vested in
the county to operate a pharmacy.
May 1, 1967

TAXATION — COUNTY CONFERENCE BOARD. Members of County
Conference Board are certain officers who must qualify as electors of
the city, county, or district in"which they are elected. Such members
must be residents of the county even where a joint county board of
education exists in the county, in which case each high school district
maintaining 12 grades pursuant to Ch. 275, Code of lowa, is repre-
sented on the Board. Actions by the Board are valid when voted by
two units as provided in §441.2.

Mr. E. A. Burrows, Jr., Chairman, State Tax Commission: This replies
to the State Tax Commission’s request for an Attorney General’s Opinion
as to the membership of a county conference board. The request, origi-
nating from the Property Tax Division, poses the following questions,

“1., Is it required by law that a member of a county conference board
provided for in Section 441.2, Code of lowa, 1966, be a resident of or
domiciled in the county, or be an elector of the county, whose conference
board he serves on?

“2, Is it required by law that a county conference board provided for
in Section 441.2, Code 1966, have as members thereof only persons who
are residents of and domiciled in, or who are electors of, the county that
the conference board represents, even though there is a joint county
board of education formed under Section 273.22-(13), Code 1966, that
exists in the same county?

“3. What constitutes a ‘high school district’ of a county, as such
term appears in Subsection 13, Section 273.22, Code 19667

“4. In the event that the county board of education members on a
county conference board are replaced under Section 273.22-(13), Code
1966, by one representative from the board of directors of a single high
school district of the county, thus causing one unit of the county confer-
ence board to have only one member, would such situation create an
illegal conference board as provided for in Section 441.2, Code 19667
(1960 Report of Attorney General pg. 226).
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(a) What if there were two high school districts of the county repre-
sented by one representative each, making one unit of the county con-
ference board have only two members, would such bring about an illegal
conference board?

(b) If it be held that there must be more than two high school dis-
tricts represented and there are in fact less than three (3) high school
districts of the county, how can the situation be straightened out so that
there will be a legal county conference board as provided for in Section
441.2, Code 1966?”

Our answer to the first question is affirmative. The county conference
board under §441.2, 1966 Code of Iowa, consists of the members of the
city council, school board, county board of supervisors or the mayors of
all incorporated cities or towns whose property is assessed by the county
assessor, the members of the county or city board of education, and the
county board of supervisors. Each of these officers must qualify for
election by being a qualified elector of the county (municipality) in which
he holds office. (§§273.4, 331.1, and 363.23) Residence in the city or
county is necessary to the qualification of such an elector.

The answer to question number two is also affirmative. The existence
of a joint county board of education formed under §273.22 does not effect
the membership of the county conference board except as provided in
§273.22(13) :

“When two or more county boards of education are merged into a joint
county board of education under this section, the county conference board

as provided for in section 441.2 shall include one representative from the
board of directors of each high school district of the county, who shall
replace the county board of education members on the conference board
as provided for in section 441.2.”

In answer to question three, a high school district of a county as such
term appears in subsection 13 of §273.22, 1966 Code of Iowa, means a
school district maintaining 12 grades in accordance with chapter 275,
1966 Code of Iowa.

In the event, due to the existence of a joint county board of education
formed pursuant to §273.22, there exists but one high school district
within the county thus causing one unit of the county conference board
to have only one member, actions by the county conference board would
be valid when voted by the other two units in which the majority vote
of the members present determined the vote of the voting unit. As previ-
ously held in 1960 O.A.G. 226, a single high school district would not con-
stitute a voting unit inasmuch as a majority vote of such unit could not
be obtained. However, we have ascertained from information provided
by the Department of Public Instruction that no county in this state has
only a single high school district within its boundaries. Where school
districts cross county lines, the representative from the board of directors
of such school district must be the person elected from the election area
which includes the territory of the county to be represented on the county
conference board.
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If there were two high school districts in the county constituting one
unit of the county conference board, the vote of both representatives
would be required to have a majority vote and determine the vote of the
unit.

In view of the conclusion reached in the previous paragraph it appears
that an answer to your question 4 (b) is not required.

May 3, 1967

MOTOR VEHICLES: Cities and Towns; City Ordinance. §§ 321.283,
321.235, 321.236. A city ordinance purporting to include negligence
as a basis for criminal prosecution is invalid, under §§ 321.236 and
321.236, as being inconsistent with State law.

Lawn type utility tractors, not complying with safety standards in
§§ 821.381, 321.382 and 321.383, cannot be driven on public streets or
highways.

Mr. James E. Van Werden, Dallas County Attorney: Your letter of
May 2nd has been received stating twd questions to be answered:

The first question is, can a municipality enact an ordinance reading as
follows:

“CARELESS DRIVING. Any person who drives or operates any ve-
hicle upon any street or alley in the city of , lowa,
carelessly or imprudently, or at a rate of speed or in a manner so as to
endanger or to be likely to endanger the property or person of another,
or who upon approaching any pedestrian in a cross walk, fails to operate
said vehicle in a reasonable or prudent way ‘or who skids, shall be guilty
of careless driving.”

In answer to this question the Supreme Court has held in a recent
opinion that general negligence cannot be a basis for criminal prosecu-
tions in either a State or Municipal Court. See City of Vinton v. Engle-
dow, 140 NW (2d) 857.

In this case a similar ordinance enacted by the City of Vinton was
declared invalid.

In 1937 provisions similar to the ordinance referred to in your letter
were a part of the Code of Iowa, but in that year this Section was re-
pealed in a general revision of what is now Chapter 321. Also in this
revision the legislature made the following pronouncement in Sections
321.235 and 321.236, Code, 1962, where the statute reads in part as
follows:

“Provisions uniform. The provisions of this chapter shall be applicable
and uniform throughout this state and in all political subdivisions and
municipalities therein and no local authority shall enact or enforce any
rule or regulation in conflict with the provisions of this chapter unless
expressly authorized herein, * * *

£«

. . . and no such ordinance, rule or regulation of said local authori-
ties heretofore or hereafter enacted shall have any force or effect, how-
ever the provisions of this chapter shall not be deemed to prevent local
authorities with respect to streets and highways under their jurisdiction
and within the reasonable exercise of the police power from: * * **?»

The Supreme Court in the case of City of Vinton vs. Engledow (supra)
interpreted the above statute as follows:
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“Thereafter certain fields for regulation by local authorities are listed.
None covers the ordinance here considered. This review would indicate
non-uniformity such as this ordinance creates is prohibited.”

The Supreme Court in the above case in further construction of this
statute stated as follows:

“Consistent enforcement of the traffic laws is of major importance in
this era of increasing injury, death and destruction on the highways. The
laws enforced must likewise be consistent. The rules of the road must
have reasonable uniformity in the City of Vinton with the rules in force
elsewhere in the state. This we take to be the legislative policy. The
ordinance is therefore invalid.”

On reading this opinion, it appears that either form of the ordinance
to which you refer in your letter, does not comply with the provisions of
Chapter 321 (Code of Iowa) whatever may be the title of the ordinance.
The legislature has deleted from the reckless driving statute (Section
321.283, Code of Iowa 1966) the words which describe ordinary negli-
gence. By construing this Section as redrafted, together with Sections
321.235 and 321.236, which define the power of local authorities in the
exercise of the police power, and which provide for uniformity in apply-
ing the enforcing traffic rules and regulations, it is my opinion that the
ordinance to which you refer in your letter would be invalid.

Your second question is “. . . whether or not a person without a valid
Iowa drivers license may drive a lawn type utility tractor upon the public
streets and highways in Iowa and whether or not a tractor of such type
can be driven on the streets and highways of Iowa even with a wvalid
Iowa drivers license.”

In answer to the first part of this second question, I am of opinion
that a person without a valid drivers license may not drive a lawn type
utility tractor upon public streets or highways,

In answer to the second part of this question neither can such a minia-
ture tractor be driven on the street. It would appear that such a lawn
type tractor as usually operated would not comply with the safety stand-
ards set out in Sections 321.381, 321.382 and 321.383.

Enclosed is a copy of an opinion by the Attorney General dated March
9, 1966, which bears on your question.

May 9, 1967

STATE OFFICERS AND DEPARTMENTS: Workmen’s Compensation;
State’s liability for injuries to employee is controlled and measured by
Chapter 85, §§ 85.62, 85.23 and 85.25.

Myr. W. C. Wellman, Deputy Secretary, Executive Council of Iowa:
Your letter of May 5th has been received, reading in part as follows:

“I have been directed by the Executive Council to secure from you an
opinion relative to the State’s liability for injuries received in line of
duty specifically as it applies to an Executive order given by the Governor
when he directs that personnel of State departments assist the Highway
Patrol force in the control of traffic on major holiday week-ends.”

A state employee, such as this, is covered by § 85.62, of Workmen’s
Compensation Law, which provides as follows:
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“Any policeman (except those pensioned under the policemen’s pension
fund created by law), any sheriff, marshal, constable, state highway
patrolman, conservation officer, and any and all of their deputies and any
and all other legally appointed or elected law-enforcing officers, who shall
sustain an injury while performing the duties of a law-enforcing officer
and from causes arising out of and in the course of his official duty, or
employment as a law-enforcing officer, become temporarily or perma-
nently physically disabled or if said injury results in death shall be en-
titled to compensation for all such injuries or disability together with
statutory medical, nursing, hospital, surgery and funeral expenses, and
where the officer is paid from public funds said compensation shall be
paid out of the general fund of the state. * * *

“The compensation to be paid to such officers shall be computed the
same as in other compensation cases, except where injury results in
death, permanent total or permanent partial disability, then the weekly
complensation shall be the maximum allowed by the workmen's compensa-
tion law.

“The industrial commissioner shall have jurisdiction as in other
cases. . . .”

Please turn the claim over to the Industrial Commissioner, who has
definite guide lines to determine the amount of the award. This is not
the sort of claim to be made pursuant to § 79.1, Code of Iowa.

Notice is provided for in §§ 85.23 and 85.25.
May 10, 1967

CONSTITUTIONAL LAW: Powers of the legislature — Art. III, §§ 1,
16 and 17, Constitution of Iowa; § 17A.10, Code of Iowa, 1966. § 17A.10,
Code of Iowa 1966, cannot be amended to permit legislative review and
modification or repeal of administrative rules by joint or concurrent
resolution, rather than by law subject to the Governor’s approval or
veto, without violating Art. III, §§ 1, 16 and 17, Constitution of Iowa,
respecting legislation and Art. III, § 1, respecting distribution of
powers,

The Hon. Ray Bailey, State Representative: § 17A.10, Code of Iowa,
1966, provides as follows:

“All rules hereafter filed as provided in Section 17A.8 shall be re-
ferred by the chairman of the departmental rules review committee to
the speaker of the house and the president of the senate of the next regu-
lar session of the general assembly, who shall refer rules to the appropri-
ate committees of the general assembly.

“If the committee to which a departmental rule has been referred,
finds objection to such rule, it may report such finding to the general
assembly together with its suggestion for the general assembly to proceed
by law to overcome the objection. Any committee of the general assembly
may at any time consider any departmental rule previously filed and, if
it finds such rule objectionable, proceed as above. (Emphasis added.)

You request our opinion as to the constitutionality of that section, if
amended by a law inserting in lieu of the words “to proceed by law,”
italicized in the above paragraph, the words, “by concurrent or joint
resolution.”

The primary purpose of Chapter 17TA., Code of lowa, 1966, was to pro-
vide a method of legislative review of departmental rules. There is little
precedent for a system of legislative, rather than judicial, review and
the procedure prescribed by this chapter comes perilously close to en-
croachment by the legislative branch of our government upon both the
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executive and judicial branches. It is well settled, and no authority need
be cited, that under our system of government it is for the legislative
branch to make the laws, the executive branch to administer them and
the judicial branch to review the laws so made and the method of their
administration.

While the legislature may not delegate its power to make the law, it
can make a law to delegate a power to determine some fact or state of
things upon which the law makes, or intends to make, its own action
depend. Locke’s Appeal 72 Pa. 491, quoted *with approval in Field v.
Clark, 143 U. S. 649, 12 S. Ct. 495, 505, 36 L. Ed. 294.

Within this limited power of delegation, the legislature may make a
law prescribing fixed standards or guidelines within which it may au-
thorize an administrative agency to promulgate rules and regulations for
administering the law and covering details which cannot practicably be
covered by the law. In exercising this rule making authority, the ad-
ministrative agency is limited by the law, can make no new or additional
law, cannot establish policy and cannot abridge or venture beyond the
limitations of the guidelines fixed by the law. Often, the question of
whether the administrative agency has exceeded its limitations in these
respects, and encroached upon the legislative function, is a difficult issue
for judicial determination. See Goodlove v. Logan, 1933, 217 Ia. 98, 251
N.W. 39 and Lewis Consolidated School District v. Johnston, 1964, 256
{a. 236, 127 N.W. 2d 118 and cases cited in both.

Within its rule making power, as so limited, an administrative agency
may amend the rules it has already promulgated. Peoples Gas and Elec-
tric Co. v. State Tax Commission, 1947, 238 Ia. 1369, 28 N.W. 2d 799.

Aside from the power of the judicial branch, through its courts, to re-
view and limit an administrative agency’s rule making power, and aside
from the administrative agency’s own power to amend its rules, there is
no question but that the legislature can effectively amend, modify, circum-
scribe, enlarge or repeal such rules. It can do this by any one of several
different means, among which are specifically changing the rules or en-
acting its own; changing the standards or guidelines within which the
rules were promulgated; repealing the rule making authority or abolish-
ing the agency. Moreover, its power in these respects is not limited by
the fact that the rule may be otherwise valid, legal and within the
powers properly delegated to the administrative agency. The only ex-
ception is where the agency is a creature of the constitution, rather than
of the law, with constitutional powers, rather than those delegated by
law. 73 C.J.S. 336, Public Administrative Bodies and Procedure, §34.

But, in my opinion, such amendment or repeal of administrative rules
can only be accomplished by enactment of a law subject to the governor's
approval or veto. A joint or concurrent resolution is not sufficient. There
are at least two reasons for this: First, the original rule making power
comes from a law duly enacted. Assuming the rule is within the delega-
tion and not an improper exercise of the legislative function, it merges
with and becomes an integral part of the statute under which it was
promulgated. The rule thereby attains the force and effect of law. 73
C.J.S. 430, Public Administrative Bodies and Procedure, §108. If a legis-
lature can change an administrative rule by resolution, which is not a
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law, it would have the power to effectively repeal any statute which dele-
gates rule making powers, without a law of equal standing so that statute
and without the governor’s approval or veto. This would be contrary to
the provisions of Article III, §§1, 16 and 17 of the Constitution of the
State of Iowa respecting the legislature.

Secondly, administration of law, including exercise of the rule making
power, is the proper function of the executive, rather than the legislative,
branch of our government. Review of administrative rules is, except as
heretofore stated, a function of the judicial branch of our government.
No one branch of our government may encroach upon the functions of
either of the other two except as authorized by our constitution. If the
legislature changes administrative rules by joint or concurrent resolu-
tion, without the governor’s approval or veto, it will, in my opinion, vio-
late Article III, §1, Constitution of the State of Iowa, respecting distribu-
tion of powers.

Accordingly, the proposed amendment of §17A.10 which would allow
the legislature to change administrative rules by joint or concurrent reso-
lution, rather than by law, is, in my opinion, unconstitutional. See also
Opinions of the Attorney General of Wisconsin, 1954, page 350, which
generally reaches the same conclusion on this issue.

May 10, 1967

STATE OFFICERS AND DEPARTMENTS: Department of Agriculture
—Affiliated Associations; Constitutional Law: Appropriations, §3.14,
Chapters 178, 181, 183 and 185, Code of Iowa, 1966; Constitution, Art.
111, 8§ 17, 24 and 31. Legislature may by simple majority vote make
appropriations to the State Dairy Association, Beef Cattle Producers
Association, Swine Producers Association and State Sheep Association.
§3.14 is no bar to such appropriations, notwithstanding the fact that
such associations are not wholly controlled by the state. §3.14 was and
is a nullity and of no binding practical force and effect upon the same
or subsequent sessions of the legislature. Appropriations to the as-
sociations in question may be found by the General Assembly to be in
the public interest and for a public purpose. Such appropriations would
require only the majority vote required by Art. III, §§ 17 and 24, Con-
stitution of Iowa, rather than the two-thirds vote required by Art. III,
§31 for appropriations for private or local purposes.

Mr. Gerry D. Rankin, Legislative Fiscal Director: By your letter of
April 20, 1967, you have requested our opinion as to whether or not the
Appropriations Committee can appropriate funds from the State Treas-
urer for ‘the use of such organizations as the Beef Cattle Producers
Association, State Dairy Association, State Sheep Association and Swine
Breeders Association.” I assume when you inquire as to the authority of
the Appropriations Committee to appropriate money you mean the au-
thority of the legislature since the Appropriation Committee clearly
could not itself make any appropriation.

In your letter you refer to a February 16, 1966, opinion of the then
Attorney General, Laurence F. Scalise, to the then Secretary of Agricul-
ture to the effect that employees of the societies affiliated with the De-
partment of Agriculture of the type which you deseribe are not state
~employees and are therefore not entitled to office space or supplies with-
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out charge nor are they entitled to the assignment and use of state cars.
This opinion holds, in addition, that these agencies are not offices, depart-
ments, bureaus, or commissions of the State.

Chapters 178, 181, 183 and 185 provide respectively for the recognition
by the state of the State Dairy Association, the Beef Cattle Producers
Association, the Swine Producers Association and the State Sheep As-
sociation. These provisions of the Code are substantially similar. Chap-
ter 178 relative to the State Dairy Association is typical and reads as
follows:

“178.1 Recognition of organization. The organization known as the
Iowa state dairy association shall be entitled to the benefits of this chap-
ter by filing each year with the department of agriculture verified proofs
of its organization, the names of its president, vice-president, secretary,
and treasurer, and that five hundred persons are bona fide members of
said association, together with such other information as the department
of agriculture may require.

“178.2 Duties and objects of association. The Iowa state dairy as-
sociation shall:

1. Cause inspection to be made of dairy products, farms, cattle, barns,
and other buildings, appliances and methods used or employed in connec-
tion with the dairy industry of the state.

2. Promote dairy test associations, shows, and sales.

3. Publish a breeders directory.

4. Furnish such general instruction and assistance, either by insti-
tutes or otherwise, as it may deem proper, to advance the general inter-
ests of the dairy industry.

5. Make an annual report of the proceedings and expenditures to the
secretary of agriculture.

“178.3 Executive committee. The association shall conduct its busi-
ness through an executive committee which shall consist of :

1. The president and the secretary of the association.

2. The dean of the college of agriculture of the Iowa State Univer-
sity of science and technology.

3. A member of the faculty of said university engaged in the teaching
of dairying to be designated by said dean.

4. The secretary of agriculture.

“178.4 Employees of committee. The executive committee may em-
ploy two or more competent persons who shall devote their entire time,
under the direction of the executive committee, in carrying out the pro-
visions of this chapter. The salary of such persons so employed shall be
set by the executive committee subject to the approval of the secretary
of agriculture, and such persons shall hold office at the pleasure of the
executive committee.

“178.5 Expenses of officers. The officers of the association shall serve
without compensation, but shall receive their necessary expenses while
engaged in the business of the association.”

§3.14, Code of Iowa, 1966, provides:

“Certain appropriations prohibited. No appropriations shall be made
to any institution not wholly under the control of the state.”

Although §§178.3, 181.3, 183.3 and 185.5 provide that the Secretary of
Agriculture shall be a meinber of the five member Executive Committees
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of each of the affiliated associations, it seems clear that having one vote
out of five is insufficient to place any of such associations “wholly under
the control of the state.” Hence at first blush it would appear that §3.14
would act as a bar to any appropriations to the organizations in question.

However, §3.14 represents the codification of a2 mere statutory enact-
ment not rising to the dignity of a constitutional provision which could be
utilized to prohibit appropriations to these affiliated associations. Patent-
ly the legislature which enacted §3.14 could not by such enactment limit
itself or future sessions of the legislature from making appropriations
otherwise permitted by the constitution. Thus each appropriation sub-
sequent to the enactment of §3.14 which was at variance therewith ef-
fectively vitiated and impliedly repealed such §3.14. To the extent that it
seeks to limit the authority of the legislature to make appropriations
§3.14 was and is a nullity and of no practical force and effect.

The issue thus resolves itself into a question not of whether or not the
legislature may make appropriations to the organizations described in
Chapters 178, 181, 183 and 185 at all, but rather whether constitutionally
such appropriations may be made by a simple majority of both houses or
require a two-thirds vote.

The relevant constitutional provisions are found in Article III:

“Passage of bills. Sec. 17. No bill shall be passed unless by the assent
of a majority of all the members elected to each branch of the General
Assembly, and the question upon the final passage shall be taken immedi-
ately upon its last reading, and the yeas and nays entered on the journal.

“Appropriations. Sec. 24. No money shall be drawn from the treas-
ury but in consequence of appropriations made by law.

“Extra compensation-payment of claims-appropriations for local or
private purposes. Sec. 31. No extra compensation shall be made to any
officer, public agent, or contractor, after the service shall have been ren-
dered, or the contract entered into; nor, shall any money be paid on any
claim, the subject matter of which shall not have been provided for by
pre-existing laws, and no public money or property shall be appropriated
for local, or private purposes, unless such appropriation, compensation,
or claim, be allowed by two-thirds of the members elected to each branch
of the General Assembly.”

Sections 17 and 24 of Article III would require the assent of only a
majority of the members of each branch of the General Assembly to make
the appropriation in question unless it can be said that such appropria-
tion is for local or private purposes in which case §31 would require a
two-thirds vote.

The leading and controlling Iowa case on the dichotomy between public
and private purposes is Dickinson v. Porter, 240 Iowa 393, 35 N.W. 2d
66 (1949) ; appeal dismissed 70 S. Ct. 88, 338 U. S. 843 (1949). As noted
by the court in that case at page 79, “An act cannot be said to be for a
private purpose where ‘some principle of public policy’ underlies its pas-
sage.” The court further observed, “The term ‘public purpose’ is not to
be construed narrowly.”
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The opinion in Dickinson v. Porter, supra recognizes that questions of
what are public purposes involve broad questions of public policy the
determination of which fall properly within the ambit of the legislative
branch rather than the province of the courts. The court in the Dickinson
case observed:

“The authorities agree not only that the legislature has the broadest
discretion as to what is a public purpose but also that such question is a

changing one.
% *

“Whether the present expenditure serves a public purpose is a practical
question addressed to the lawmaking department, and it would require a
plain case of departure from every public purpose which could reason-
ably be conceived to justify the intervention of a court.

* *

“Again, from 1 Cooley, 4th Ed., section 175, page 384: ‘In case of
doubt, courts are largely influenced by the public policy of the state, in
determining whether taxation is for a public purpose.””

The court recognized that, “there can be no question it is part of the
public policy of this state to encourage agriculture,” and quoted from
State ex rel State Reclamation Board v. Clauson, 110 Wash. 525, 188 P.
538, 544 to the effect that, “* * * it cannot be said that the Legislature
has wrongly decided that to so encourage agricultural development in
our state will promote its public welfare. It hardly needs argument to
demonstrate that no other industry is so closely related to the welfare
of the people as a whole.”

The affiliated associations recognized by Chapters 178, 181, 183 and 185
are all devoted to promoting and improving certain agrarian pursuits
vital to the important agricultural industry of this state.

Accordingly in our opinion, appropriations to such agencies could be
found by the General Assembly to be in the public interest and for a
public purpose. If so determined (and such determination may be im-
plied from the appropriation) the legislature may appropriate funds for
such organizations by simple majority vote.

May 10, 1967

CONSERVATION: Buying and selling of fur bearing animals, §§109.87
and 109.55. It is lawful under the provisions of Chapter 109 for one
possessing a game breeder’s license to buy and sell live, fur bearing
animals, as defined by law, during their legal open season or their
continuous open season. (Hendrickson to Don Carlos, Adair County
Attorney, 5/10/67.)

Myr. William W. Don Carlos, Adair County Attorney: This is to ac-

knowledge your letter of March 30, 1967 in which you posed the follow-
ing situation:

“There appears to be some conflict or question regarding the buying
and selling of fur bearing animals under the conservation laws of the
State of Iowa. The following questions have been presented to me and I
am forwarding them to your office for your opinion.



84

“1., Whether or not it is legal for one possessing a game breeder’s
license and a fur dealer’s license to buy and sell live raccoon and skunk
and/or to take himself and sell such fur bearing animals during their
legal open seasons?

“2. Whether or not it is legal for one possessing a game breeder’s
license and a fur dealer’s license to buy and sell live red fox, gray fox
and coyote and/or to take himself and sell such fur bearing animals dur-
ing their continuous open season?

“The circumstances are that there is a person in Adair county who
meets the above licensing requirements and since 1935 has actively been
engaged in purchasing live raccoon, skunk, red and gray fox and coyotes
and reselling them both within and outside of the State of Iowa. These
fur bearing animals are brought to him mostly as kittens and puppies by
farmers in the surrounding area who have taken them from their fields.
He has sold some for pets, others to different states for restocking and
yet others to different states in connection with rabies control programs.”

I have examined the following statutes which in my opinion are appli-
cable either directly or indirectly in answering the above questions. They
are §§109.2, 109.23, 109.38, 109.40, 109.41, 109.55, 109.60, 109.61, 109.87
and 110.16 of the 1966 Code of Iowa. All of these statutes relate to the
taking, pursuing, trapping and killing of game and fur bearing animals
and whether or not it is lawful to buy, sell, possess and transport such
animals.

In so answering the questions in which you have requested my opinion
I have applied the various rules of statutory construction in an effort to
arrive at an interpretation of the statutes which is consistent with the
apparent purpose and intent of the regulation of fur bearmg animals by
the State Conservation Commission.

It is a well settled proposition of law that statutes relating to the same
person or thing, or of the same class of persons or things are in pari
materia and are to be taken together and examined as one law for the
purpose of arriving at legislative intent. Howard v. Emmet County, 140
Towa 527, 118 N.W. 882, and Conly v. Dilley, 153 Iowa 677, 133 N.W. 230.
Legislative language must be liberally construed to promote beneficient
purposes of the act. §4.2 1966 Code of Iowa, Swisher v. Swisher, 157
Iowa 55, 137 N.W. 1076, Rath v. Rath Packing Company, 136 N.W. 2d
410. It is equally well settled that repeals by implication are not favored.

The legislature has defined which animals are “fur bearing animals”
and which animals are “game animals.” §109.40 states that raccoon,

skunk, coyote, red fox and gray fox are declared fur bearing animals for
the purpose of regulation and protection under Chapter 109. §109.41
specifically declares which wild animals shall be designated for the pur-
pose of regulation and protection as “game.”

In interpreting the various regulatory statutes one must therefore be
aware of the fact that the legislature has made distinction between
‘“‘game animals” and “fur bearing animals.” There is a definite distinction
in the buying and selling of game animals as opposed to the buying and
selling of fur bearing animals. Likewise there is a distinction between
the capturing, trapping or taking of live game animals and the capturing,
trapping and taking of fur bearing animals.
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§109.87 provides as follows:

“8109.87 Open seasons. Except as otherwise provided, no person shall
take, capture, kill or have in possession any fur-bearing animal or any
part thereof of any of the following varieties at any time except during
the open season as set by the commission under authority of section
109.39 and embraced within the dates between September 1 and March 1
both dates inclusive, specified for each variety and each locality, respec-
tively, except where such killing, trapping, or ensnaring may be for the
protection of public or private property. Provided, it shall be lawful for
any person to have in his possession, sell, transport, or otherwise dispose
of during such open season as herein provided, and for ten days there-
after, the carcass of, hide or skin of any animal named in this section.

1. Badger, September 1 to March 1
Mink, September 1 to March 1
Raccoon, September 1 to March 1
Skunk, September 1 to March 1
Opossum, September 1 to March 1
Civet cat, September 1 to March 1
Muskrat, September 1 to March 1
Beaver, September 1 to March 1

®amoe W

Such open season on beaver, badger, mink, raccoon, skunk, opossum,
civit cat, and muskrat to begin at noon on the first day thereof.

9. Red fox or gray fox, continuous open season
10. Weasel, continuous open season
11. Ground hog, continuous open season
12. Wolf, coyote, continuous open season
13. Otter, continuous closed season

Taking or attempting to take beaver on private lands or waters with-
out permission of the owner or tenant shall constitute a misdemeanor
punishable as provided in section 109.32.”

Pursuant to the provisions of this statute there is a continuous open
season for the capturing and possession of red fox and gray fox. Raccoon
and skunk may be captured and in possession from September 1 to March
1 of each year. There are no possession limits for raccoon, skunk, red
fox or gray fox. That part of §109.87 which provides that it shall be
lawful to have in his possession, sell, transport, or otherwise dispose of
during such open season as hereto provided or for ten days thereafter
the carcass of, hide or skin of any animal named in this section, fails to
mention whether or not it is lawful for the person to possess, sell or
transport a live animal. Since the same is not expressly prohibited it
must be construed to be consistent with §109.55. This provision reads as
follows:

“§109.55 Selling game. Except as otherwise provided, it shall be un-
lawful for any person to buy or sell, dead or alive, any bird or animal or
any part thereof which is protected by this chapter but nothing in this
section shall apply to fur-bearing animals or rabbits.” (Emphasis added)

§109.55 expressly states that it is lawful to buy or sell dead or alive
fur bearing animals or rabbits. Since the buying and selling of live fur
bearing animals is expressly made lawful by §109.55 all other statutes
which dn not expressly prohibit or allow the buying or selling of fur
bearing animals must by implication allow the same pursuant to §109.55.
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§109.23 would appear to prohibit the transportation of such animals,
however, the statute does not contain the phrase fur bearing animals and
this office has previously construed this section as applying to game
animals only. See Report of Attorney General, 1938, page 602, 603.

It is the opinion of this office that any consistent interpretation of the
statutes should not prohibit the transportation of raccoon, skunk, red fox,
gray fox, or coyote during the season in which it is legal to take such
fur bearing animals.

The prohibited acts in §109.38 are subject to the provision of §109.55
which expressly makes it lawful to buy or sell live fur bearing animals.
§109.61 states when a licensed game breeder may hold in possession any
fur bearing animal and expressly states that such possession is limited to
(1) fur bearing animals raised by him, (2) fur bearing animals obtained
from without the state or (3) from a licensed game breeder within the
state.

It is the opinion of this office that §109.61 and §109.55 must be con-
strued and interpreted to be consistent and that when they are taken to-
gether and examined as one law for the purpose of arriving at the legis-
lative intent a licensed game breeder may also hold in possession for sale
any live animal such as raccoon, skunk, red fox, gray fox and coyote pro-
viding it is during the legally established season.

In 1938 this office issued an opinion construing §109.55 and §109.23.
See Report of Attorney General, 1938, page 603, 602. In this opinion the
Attorney General specifically ruled that it was lawful to buy and sell
rabbits whether such animals have been acquired by purchase or other-
wise, provided not more than the number legally allowed under the legal
possession limit is acquired. This opinion would apply with equal affect
as to all fur bearing animals.

It is therefore the opinion of this office that it is legal for one possess-
ing a game breeder’s license and a fur dealer’s license to buy and sell
any live raccoon and skunk which have been legally acquired during their
legal open season. Similarly, it would be legal for one possessing a game
breeder’s license and fur dealer’s license to buy and sell live red fox and
gray fox and coyote, which are legally acquired and to sell such fur bear-
ing animals during their continuous open season.

May 11, 1967

SCHOOLS: Board of Directors — Vacancy. Fact that vacancy existed be-
cause of resignation of one of the members did not invalidate the ac-
tions of the board at a meeting where a quorum was present and acted
upon matters before the board by majority vote of those present and
voting.

Myr. Robert W. Sackett, Clay County Attorney: In your letter of March
2, 1967, you request an opinion from this office on the following:

“Essentially the problem is that the A School Board accepted one of its
members’ resignations, but continued to do business that day and the
next day without representation on the Board from the district repre-
sented by the resigned member. Although a quorum was present and a
majority thereof voted favorably on the decisions, the taxpayers i'n the
unrepresented district question the legality of the meeting. The primary
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problem being that the superintendent and principal were offered three-
and one-year contracts accordingly, receiving a majority vote, but some
of the areas represented feels their interests were not being taken care of.

“The County School Board, the local school board, the superintendent
and principal all desire your prompt opinion as to whether or not the
meetings and votes taken, specifically the superintendent’s and principal’s
contracts, were legal.” .

It is my opinion that the meeting of the board was a legal meeting and
that the fact that a vacancy did exist by virtue of the resignation of one
of the members did not invalidate the action of the board at the special
meeting held on January 17th, 1967. The authority for the board to hold
special meetings is clearly specified in §279.2, Code of Iowa. There is no
statutory requirement that a vacancy must be filled before such a board
can act on other matters. Acts by a majority of the directors, acting as
a board, are upheld where the public officers manifest good faith and
show substantial compliance with the law. Andrew v. Stuart Savings
Bank, 204 Iowa 570, 215 N.W. 807 1927, Gallagher v. School Township
of Willow, Woodbury County, 173 Jowa 610, 154 N.W. 437 1915. In an
opinion of the Attorney General dated June 8, 1935, it is stated that
where the law fixed the number constituting a quorum, this number has
the same authority to act as the full board, and the actions of this num-
ber constitutes the actions of the board, so that if a quorum is present at
the meeting, all that would be required to carry a proposition would be a
majority vote of those present and actually voting. 1936 O.A.G. 173.

May 11, 1967

INSURANCE: Licensing of Agents — Minority. A license may be issued
under Chapter 522, Code, 1966, to an individual under twenty-one years
of age.

Mr. Lorne R. Worthington, Commissioner, Insurance Department of
lTowa : This is in reply to a letter dated May 4, 1967 from First Deputy
Commissioner, Lloyd G. Jackson, which requests an opinion on the follow-
ing:

“This office has repeatedly been requested to issue insurance agents
licenses under Chapter 522, 1966 Code of Iowa, to individuals under 21
years of age, generally in the 19 and 20 year age bracket. Due to the

nature of these contracts, the question arises as to the competency of a
minor to write such contracts.

“To answer this question, this Department respectfully requests an an-
swer to the following:

“‘Is there anything in the Iowa law to prevent licensing under Chap-
ter 522, 1966 Code of Iowa, of individuals under 21 years of age, specifi-
cally individuals 19 years or under?’”

In answer to the above I wish to advise that by law there is no age
requirement for an applicant for a license as an insurance agent. Nor
do I find in the published rules and regulations authorized by §522.3, any
qualification that a person must have reached majority to be licensed as
an insurance agent, or in fact, that such person must execute a bond
absolutely enforcible against himself as such reasonable prove of char-
acter and competency as will protect the public interest. Inasmuch as the
law recognizes that a minor may engage in business as an adult (§599.3),
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and since there appears to be no law or regulation precluding such minor
from being licensed to sell insurance, it is my conclusion that a license
may be issued under Chapter 522, 1966 Code of Iowa, to an individual
under twenty-one years of age.

May 11, 1967

COUNTIES AND COUNTY OFFICERS: County Attorney. §336.2(7).
The County Attorney is required to advise township officials with re-
spect to the preparation and conduct of special elections and bond pro-
ceedings. §§359.18 and 359.19 provide an additional duty relating to
representation of the trustees in the event they become or are made
parties to litigation.

Mr. Gene G. Eaton, Fremont County Attorney: This is in answer to
your letter dated April 15, 1967 in which you requested an opinion on the
following:

1. “Is the county attorney required, in addition to his prescribed
duties, to advise and assist township officials in respect to preparation
and conduct of special election and bond proceedings?

2. “If he is not thus required, do the township trustees have the au-
thority to employ independent counsel, and can a county attorney serve
as such counsel for compensation?”’

In answer to the first question it is our opinion that the county attorney
is required to advise the township officials with respect to the prepara-
tion and conduct of special election and bond proceedings; that this is
required by §336.2(7), 1966 Code of Iowa, which provides:

“Give advice or his opinion in writing, without compensation, to the
board of supervisors and other county officers and to school and township
officers, when requested so to do by such board or officer, upon all matters
in which the state, county, school, or township is interested, or relating
to the duty of the board or officer in which the state, county, school, or
township may have an interest; but he shall not appear before the board
of supervisors upon any hearing in which the state or county is not
interested.”

In reply to your second question, it is our opinion that the §§359.18 and
359.19 provide an additional duty rather than a limitation of duty, and
in any event are not applicable unless the trustees become or are made
parties to litigation.

May 11, 1967

STATE OFFICERS AND DEPARTMENTS: Legislature — State Print-
ing Board; Constitutional Law; Appropriations, Constitution, Art. III,
8§ 1, 9 and 31; §§ 2.10 and 15.6, Code, 1966. Legislature is not a state
“department” within the meaning of § 15.6. Accordingly State Print-
ing Board has no authority to let contracts for printing Senate and
House Journals and contracts for such printing purportedly entered
into by Printing Board are void ab initio. There is no legal or equit-
able basis on which such printing companies may recover on such void
contracts. Each house of the legislature has a constitutional duty to
keep and publish a journal of its proceedings, Const. Art. ITI, § 9. Sec.
2.10 provides a standing appropriation from which the costs of such
publication may be paid. Const., Art. III, § 31 requiring a two-thirds
vote for certain appropriations has no application.
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The Hon. Harold O. Fischer, State Representative, Grundy County: By
letter dated May 4, 1967, you have requested my opinion as to the
following:

“l. Does the State Printing Board have authority to contract for
printing of the House and Senate journals and processes incident there-
to?

“2. If not, were the contracts for legislative printing and composition
which the State Printing Board negotiated and executed with Oline Print-
ing Company on December 12, 1966 and with Midwest Photo-Engraving
Corporation on December 22, 1966, valid?

“3. If these contracts were not valid, can either company be paid on
the contracts or on any other basis?

Article III, Section 9, Constitution of Iowa provides in Part:

“Each house shall sit upon its own adjournments, keep a journal of its
proceedings, and publish the same; * * *.”

§2.10, Code of Iowa, 1966, provides a standing appropriation for the
cost of printing for each legislative session and that the state comptroller
is authorized to issue warrants for payment of bills upon vouchers ap-
proved by the state printing board.

§15.6, Code of Iowa, 1966, provides in Part:
“The printing board shall:

1. Let contracts, except as provided in section 15.28, for all printing
for all state offices, departments, boards and commissions when the cost
of such printing is payable out of any taxes, fees, licenses, or funds col-
lected for state purposes.

* Kk k9

I am unable to find other statutory authority under which the printing
board is authorized to let state contracts. In my opinion, the legislature
is not a state office, board or commission within the terms of §15.6 as
quoted.

This leaves for reselution, the difficult question as to whether or not
the legislature is a “department” within the meaning of §15.6.

Article III, Section 1 of the Constitution of Iowa, relating to distribu-
tion of powers, provides in part:

“The powers of the government of Iowa shall be divided into three
separate departments — the legislative, the Executive, and the Judicial:
*” (Emphasis supplied).

While I assume the legislature which enacted §15.6 was familiar with
the Constitution of Towa, I think they used the word ‘“departments”
therein in the sense of executive or administrative departments. They
included with it the words “state offices, boards and commissions,” insert-
ing it after the words “state offices.” The three grand departments
(Legislative, Executive and Judicial) would, had they been intended to
be included, have been mentioned first and by their respective names, all
of them outranking, in importance, the state offices. It is a rule of statu-
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tory construction that meaning of words may be ascertained by refer-
ence to meanings of words associated with them. Noscitur a Sociis.
Greer v. Birmingham, (Iowa) 88 F. Supp. 189; State v. Bauer, 1945, 236
Iowa 1020, 20 N.W. 2d 431.

In my opinion, to attribute to the word ‘“departments,” the meaning
that it encompasses all three branches of the government, would render
superfluous the remaining words “state offices, boards and commissions,”
appearing in §15.6. Any such state office, board or commission would
necessarily be included within one or the other of the three main depart-
ments of government.

The Supreme Judicial Court of Massachusetts when called upon to in-
terpret the word “department” as the same appeared in Article 30 of
the Constitution of the Commonwealth and as such expression was used
in Article 48 of the Amendments to such Constitution observed:

“For several reasons it is not permissible to interpret the word “de-
partments” used in the relevant clause of Article 48 as comprehending
the three grand departments of government described in Article . . . 30
of the Declaration of Rights. . .. The word “department” is used in
Article 30. It there embraces as applied respectively to ‘the legislative
department,” ‘the executive,” and ‘the judicial,” all the functions of the
government of the commonwealth. Although the same word in the plural
1s found in the clause already quoted from article 48 of the Amendments,
it manifestly is there used in a much more restricted sense. . . . To at-
tribute the same meaning to the word in both articles would also render
superfluous and of no signification the remaining descriptive words in
the relevant clause of article 48 of the Amendments, namely: “Boards,
commissions or institutions.” Every part, clause, phrase and word of the
Constitution and its Amendments must be given meaning commensurate
with the importance of the instrument of government in which it occurs.”
%’09n3t1§t al. v. Secretary of Commonwealth 176 N.E. 1, 2, 275 Mass. 365

1 .

In my opinion, the legislature is not a department within the terms of
§15.6.

Accordingly, legislative printing is not included among the types of
printing for which the printing board may let contracts.

It is questionable whether the legislature may constitutionally delegate
to the printing board the constitutional duty of each house to keep and
publish the journal of its proceedings. But it is unnecessary to decide
that question because the legislature has not delegated these duties. The
clear implication from the express duty of each house to keep and pub-
lish its own journal is that each may arrange for its own printing.
Koehler & Lange v. Hill, 1883, 60 Iowa 541, 14 NW 738.

The printing board is a creature of statute with no powers except those
expressly delegated to it by statute or necessarily and fairly implied as
being incidental to the exercise of an expressly delegated power. In my
opinion it has no express or implied power to execute contracts for legis-
lative printing. Its only duty in connection with legislative printing is
to approve vouchers for payment of bills therefor as provided in §2.10.

Accordingly, I must conclude that the contracts which the printing
board negotiated and executed with Oline Printing Company on Decem-
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" ber 12, 1966, for composition of the House and Senate journals, and with
Midwest Photo-Engraving Corporation on December 22, 1966, for the
legislative printing, were void «b initio.

Unless it is determined that each house ratified or renegotiated these
contracts, or is somehow estopped from denying them, there is no legal
basis under which either company can recover the balance of any agreed
consideration due thereunder. Nor is either company entitled to recover
on the quantum meruit for the value of the services they have rendered.
Nor can they recover on the theory of unjust enrichment. Madrid Lum-
ber Co. v. Boone County, 1963, 255 Iowa 380, 121 NW 2d 523 and cases
cited therein; 43 Am Jur 771; 43 Am Jur 761; 49 Am Jur 277; 49 Am
Jur 285-286; 10 Drake L. R 53; see also 0.A.G. 2/20/67 and 38 A.G. 891
re void contracts for attorney fees.

The foregoing authorities also support the proposition that where
statutory bid requirements are violated, public contracts are ultra vires
and void (not merely voidable). There is some evidence here that the
composition of the House and Senate journals, a process incident to the
printing, and which was the subject of the Oline Printing Company con-
tract, was not properly advertised for bid as required by the law effect-
ing printing board contracts. No further consideration is given to this
issue because I have concluded that contract is void for other reasons.

From the facts I have ascertained, there is no evidence or law to sus-
tain these contracts on the theory of ratification, renegotiation, estoppel,
or waiver. 10 Drake LR 67 and Iowa cases cited therein.

On the other hand, it does not appear that the state is entitled to re-
cover back from either company the money it has paid under these void
contracts during the progress of the work. See 10 Drake LR 72 and Iowa
cases cited thereunder, and 43 Am Jur 771-772.

Furthermore, the printing companies may be able to retain and even
recover back their work product created for the benefit of the state and
for which no payment has yet been made. Snouffer & Ford v. City of
Tipton, 1913, 161 Iowa 223, 142 NW 97. The Snouffer case held that a
contractor not entitled to recover on his contract for paving the streets
of Tipton, or on the quantum meruit therefor, was nevertheless legally
entitled to remove the paving if it could be done without leaving the
streets in worse condition than they were prior to the paving. On the
basis of that case, it is my opinion the state will not be permitted to re-
tain the work product of these companies for which no payment has been
made.

In my judgment, the state has a moral obligation to compensate these
companies on some equitable basis for the services they have performed
to date and the benefit of which the State accepts, but such compensa-
tion can only be authorized by the legislature. 0.A.G., 2/20/67.

Article 111, Section 31, Constitution of Iowa, provides:

“No extra compensation shall be made to any officer, public agent, or
contractor, after the service shall have been rendered, or the contract
entered into; nor, shall any money be paid on any claim, the subject
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matter of which shall not have been provided for by pre-existing laws,
and no public money or property shall be appropriated for local, or pri-
vate purposes, unless such appropriation, compensation, or claim, be
allowed by two-thirds of the members elected to each branch of the
General Assembly.”

Since I have concluded the contracts are void ab initio, the first clause
of the aforementioned section is not applicable. The second clause is not
applicable because Article 111, §9 of the Constitution requires each house
to keep and publish a journal of its proceedings. And §2.10, Code, 1966,
provides a standing appropriation for the cost of printing, which is the
subject matter. Both the constitutional duty and the law with reference
to this subject matter pre-existed the claim. The third clause is not ap-
plicable because no appropriation is required. §2.10 already provides the
necessary appropriation.

None of Article III, Section 31, being applicable to restrict payment of
these companies’ claims, if authorized by the legislature on some equit-
able basis, it is within the province and power of the legislature to enact
a law, by a constitutional majority in each house, allowing the same and
fixing the amount thereof to be paid from the appropriation provided by
§2.10 and in accordance with the terms thereof.

As far as future printing for the 62nd General Assembly is concerned,
each house has a constitutional duty to keep and publish a journal of its
proceedings, and each must do so. The manner and method, and the per-
son or corporation with whom each contracts for such printing, if it con-
tracts with anyone, is the sole prerogative of each house. No bids are re-
quired. There is nothing to prevent either house from contracting with
the same printing companies, or either of them, as the printing board
purported to do, or on the same or different terms.

May 12, 1967

MOTOR VEHICLES: Temporary restricted license. No modified order to
issue a temporary restricted license is authorized under §321B.8 where
individual license is revoked because of a refusal to submit to a test
for intoxication.

Mr. Thomas Rowe, Jefferson County Attorney: Your letter of May 5th
has been received asking our opinion on the following question:

“When an individual has been arrested for the offense of operating a
motor vehicle while intoxicated and elects not to submit to the withdrawal
of a specimen of blood, breath, saliva or urine for the purpose of deter-
mining the alcoholic content of his blood, the question is asked that after
his driving privileges in the State of Iowa are revoked for refusal to
submit to the withdrawal of said specimen, and said revocation is there-
after sustained in a hearing before an authorized agent of the Commis-
sioner of Public Safety, may the Commissioner, on application, issue a
temporary restricted license to the individual when the individual cannot
perform his regular occupation without the use of a motor vehicle?”

In answer to your question we are of the opinion that a temporary re-
stricted license cannot be issued to this individual. The Section, §321.B.8,
dealing with these cases, provides for a hearing and an order as follows:

“The Commissioner or his authorized agent shall order that the revoca-
tion or denial be either rescinded or sustained.”
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No modified form of order is authorized in this case. Only in §321.210,
dealing with other stated violations, is authority granted for the issuance
of a restricted license “to any person convicted whose regular employ-
ment is the operation of a motor vehicle or who cannot perform his regu-
lar occupation without the use of a motor vehicle.” But in your above
case, the license is revoked, not because of a conviction, but because of a
refusal to submit to a test for intoxication. See opinion in 1960 O.A.G.
161 as to what is meant by conviction annexed.

May 17, 1967

LIQUOR, BEER AND CIGARETTES — Class “B” Beer Permits. §124.39
Holders of Class “B” Club Beer Permits are not subject to the pro-
visions of §124.39, 1966 Code of Iowa where the sale of beer is merely
incidental to the primary purposes of a private club and is not a busi-
ness of the private club.

Mr. Richard J. Murphy, Clarke County Attorney: Your letter of May
2, 1967 has been received wherein you request this office to render an
opinion as to the application of Chapter 124.39, 1966 Code of Iowa to
clubs possessing a class “B” club beer permit under the provisions of
Chapter 124.15, 1966 Code of Iowa.

Chapter 124.39, 1966 Code of Iowa provides in part that:

“l. No Dancing shall be permitted in connection with the operation
of a beer business under any class “B” license, except that cities and
towns may, by ordinance, and county boards of supervisors may by reso-
lution authorize and license dancing in connection with the operation of
a beer business under a class “B” license provided. .. .” (Emphasis
added)

Thus, Chapter 124.39, 1966 Code of Iowa prohibits dancing in estab-

lishments operating a beer business under a class “B” license unless au-
thorized by cities or towns or Board of Supervisors as the case may be.

Initially, Chapter 124.3, 1966 Code of Iowa establishes three classess
of beer permits, i.e. Class “A,” Class “B” and Class “C.” A class “B”
permit allows the holder thereof to sell at retail beer for consumption
on or off the premises. However, Chapter 124, 1966 Code of lIowa has
created two classes of class “B” permits for Chapter 124.15, 1966 Code
of Iowa provides that:

“Cities and towns shall upon application, issue to a club within their
respective limits a class “B” permit for the sale of beer for consumption
on the premises, subject to the provisions of this Chapter.” (Emphasis
added)

Chapter 124.16, 1966 Code of Iowa lists certain restrictions and pre-
requisites before a club may obtain a class “B” permit and among those
restrictions is found the following language:

“No club shall be granted a class “B” permit under this Chapter:
* 3 *
2. If it is a proprietory club, or operated for pecuniary profit,”

Chapter 124.39, 1966 Code of Iowa restricts dancing in connection with
the operation of a beer business. It is incumbant to determine what is
meant by the term “business.” In Vol. 5, Words and Phrases, the usual
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and more accepted meaning of the term “business” is that which occupies
time, attention and labor of men for the purpose of a livelihood or profit.
(Citing numerous cases) Admittedly, the lack of a profit does not indi-
cate that one is not conducting a business within the accepted meaning.
However, it is necessary that the motivation for devoting the time and
attention to certain activities is the expectation of a livelihood or profit.

By statutory restriction, however, a holder of a class “B” club permit
is prohibited from conducting an operation for pecuniary profit. There-
fore, it would necessarily follow that if a club has met the prerequisites
for obtaining and possessing a valid class “B’” club permit, then by defi-
nition the club cannot be conducting a beer business within the accepted
meaning of the term “business.”

This view is strengthened by the fact that class “B” club permit holders
are restricted to the sale of beer for consumption on the premises only
and, thus, sales would be merely incidental to the purposes of the club.
Sales of beer for consumption off the premises could not be said to be
sales incidental to the purpose of the club, but would, in all likelihood,
be for pecuniary reasons.

In State v. University Club, 130 P. 468 (Nev. 1913), the Nevada Court
held that a bona fide social club, which dispensed liquor at its clubhouse
to members and guests at a fixed charge as an incident to the general
purposes of the club, the profit on the sale going to pay the general ex-
pense of the organi ation was not required to take out a license by Reve-
nue Laws §§3777-3785, which provides for a license upon the business of
dispensing intoxicating liquors; the court indicated the term ‘“business”
in such a statute meant business in the trade or commercial sense.

The legislative history of Chapter 124.39, 1966 Code of Iowa shows
that the statute was amended by the Acts of the 61st General Assembly,
Prior to the present wording of the statute in question, Chapter 124.39,
in addition to prohibiting dancing unless so authorized by cities and
towns, also provided for the attendance of a policeman at all times dur-
ing the hours of dancing at the expense of the permittee. These pro-
visions regulating dancing were specifically not applicable to a club hold-
ing a class “B” permit as the exception was provided for in Chapter
124.39.

The 61st General Assembly amended Chapter 124.39 by striking all of
what was formerly sub-section (2) of Chapter 124.39 which contained
the provisions concerning the necessity of having a policeman present
when dancing is permitted on the premises as well as the exclusion re-
lating to clubs.

The intent of the legislature amending Chapter 124.39 is manifested in
the explanation of House File 64 which amended Chapter 124.39. The
explanation states:

“The intent of this bill is to eliminate the provision that beer permittees
having dancing must hire policeman. The statute as presently written
creates a conflict of interest in enforcement and it places an unnecessary
financial burden on the licensee or permittee, and is not a realistic con-
trol measure.
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“Further this provision is not uniformly enforced around the state and
there are a number of police officers where the measure is enforced who
believe the dance police supervisor should be eliminated.”

There is no indication that the legislature intended to change the
statute to make clubs operating under a class “B” club permit subject to
the restrictions on dancing. In fact, the explanation attached to House
File 64 indicates that the intent of the 1965 amendment to Chapter 124.39
was to remove the provisions pertaining to police officers only.

The distinctions between class “B” beer permits and class “B” club
beer permits are still found in other sections of Chapter 124, and in view
of the fact that a club does not operate a business within the accepted
definition of business, it is the opinion of this office that Chapter 124.39,
1966 Code of Iowa prohibiting dancing in connection with the operation
of a beer business is not applicable to the holder of a class “B” club per-
mit issued under the authority of Chapters 124.15 and 124.16, 1966 Code
of Iowa, where the sale of beer on the premises only is merely incidental
to the primary purpose of such a club.

May 18, 1967

DOMESTIC RELATIONS -— Marriages — Validity — Who may solemnize
— Chapter 595, Code of Towa, 1966. A marriage solemnized by a mem-
ber of the Spiritual Assembly of the Baha’i who is neither licensed nor
ordained is valid. The Baha'i religion provides for a mode of entering
the marriage relation which is peculiar within the meaning of §595.17
so that the provisions of Chapter 595 so far as they relate to procuring
licenses and solemnizing marriages are not applicable to members of
the Baha'’i denomination participating in marriage ceremonies conduct-
ed in accordance with the usages of their faith.

Hon. Lucas J. DeKoster, State Senate Chambers, Hon. William Hill,
House of Representatives: You have requested our opinion with respect
to the following question:

Are marriages performed by a member of the Spiritual Assembly of
the Baha'i (hereinafter referred to as an “Assemblyman”) who is neither
licensed nor authorized except by the Assembly, legal in lowa under
§595.17 of the Code, or any other section thereof.

The plain answer to your question is, yes. §§595.10 and 595.11, Code
of Iowa, 1966, provide:

“Who may solemnize. Marriages must be solemnized by:

1. A justice of the peace, or the mayor of the city or town wherein
the marriage takes place.

2. Some judges of the supreme, district, superior, or municipal court
of the state.

3. Some minister of the gospel, ordained or licensed according to the
usages of his denomination.”

“Nonstatutory solemnization — forfeiture. Marriages solemnized, with
the consent of parties, in any other manner than as herein prescribed, are
valid; but the parties thereto, and all persons aiding or abetting them,
shall forfeit to the school fund the sum of fifty dollars each; but this
shall not apply to the person conducting the marriage ceremony, if with-
in fifteen days thereafter he makes the required return to the clerk of
the district court.”
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Under the first clause of §595.11 a marriage performed with the con-
sent of the parties by an Assemblyman or any other person is valid re-
gardless of whether or not the Assemblyman or other person falls within
the classes of persons authorized by §595.10 to solemnize marriages or
whether or not the marriage was celebrated in the manner prescribed in
Chapter 595. State v. McKay, 122 Iowa 658, 98 N.W. 510 (1904).

There remains the question of whether the persons who are married in
a ceremony, celebrated in the Baha’i manner, the Assemblyman officiating
at the ceremony as well as all persons aiding or abetting them should
each be obliged to forfeit the sum of fifty dollars to school fund as re-
quired by §595.11. It is to be observed also that the entitlement of the
Assemblyman solemnizing such a union to the two dollar fee provided
for in §595.12 hinges on whether or not such Assemblyman is authorized
to solemnize.

In your letter you describe the Baha'i as a religious organization loose-
ly organized on a local basis around a group of members called a “Spirit-
ual Assembly” which you liken to a board of trustees. You indicate that
there are no clergymen in the Baha'i, licensed or otherwise, and that
there is no chairman of the Spiritual Assembly, an astonishingly demo-
cratic organizational arrangement. You indicate that Baha’'i marriages
are performed by an Assemblyman in manner similar to that of a con-
ventional clergyman but as distinguished from the Quaker faith where
the parties marry each other without benefit of clergy (a phrase having
unfortunate connotations certainly not intended in the present context).

To find the answer to the question presented it is necessary only to turn
to the language of the statutory provision you cite, §595.17, which pro-
vides:

“Exceptions. The provisions of this chapter, so far as they relate to
procuring licenses and to the solemnizing of marriages are not applicable
to members of any partlcular denomination having, as such, any peculiar
mode of entering the marriage relation; but each and every denomination
and religious society thus exempted from the duties on the part of their
members as to procuring a marriage license, before they allow such
marriage relation to be entered into in their church, meeting or society,
shall require and ascertain that a certificate as provided by chapter 536
has been filed in the office of the clerk of the court; in the county where
such marriage ceremony is to take place; and the clerk of the district
court shall not make any record or certificate regarding such marriage
or marriage ceremony until such certificate has been filed in his office,
as provided in section 596.2.”

The question thus becomes, is the Baha’i rite a “peculiar mode of enter-
ing the marriage relationship?” We think it is. Webster’s Seventh New
Collegiate Dictionary defines “peculiar” to mean, “1: belonging exclusive-
ly to one person or group 2: felt to be characteristic of one only: Distine-
tive 3: different from the usual or normal: a: special, particular b: curi-
ous ¢: eccentric, queer. syn see characteristic, strange.”

In our opinion the Baha'i rite is sufficiently “different from the usual
or ordinary” to bring it within the exception contained in §595.17. A
search of Iowa cases and the authorities in other jurisdictions disclose
no holdings which would lead to a contrary conclusion.
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May 18, 1967

ELECTIONS: Notice of special elections, time for filing certificates of
nomination by independent and nonparty candidates §§39.2, 43.11, 43.84,
43.86, 43.88, 43.121, 44.14 and 69.14, 1966 Code of Iowa. Where under
§69.14 Governor calls special election on 10 days notice to fill vacancy
created by death of member of state house of representatives provisions
of §44.14 requiring that independent and nonparty organization candi-
dates file certificates of nomination not less than 12 days before the
time of holding such special election may be disregarded and the certifi-
cates of nomination of such candidates may be filed at any time not
later than the time required for the filing of a certificate for a party
candidate as provided in §43.88 i.e. in time for the candidate’s name to
be printed on the ballot. Although §44.14 requires that nominating
papers of nonparty organization and independent candidates in such
special elections be filed with the county auditor the practice of long
standing in all cases of elections to the General Assembly has been to
file nomination papers with the Secretary of State. Accordingly, nomi-
nating papers may be filed with either the county auditor or the secre-
tary of state. Statutes relating to the steps necessary to hold an elec-
tion are not mandatory but only directory and are to be liberally con-
strued. To hold otherwise would discriminate against independent and
nonparty organizations and deprive them of one of the most basic and
ﬁfgldamental rights of citizenship, namely, to run for and hold public
office.

Hon. Melvin Synhorst, Secretary of State: This is in answer to your
oral request for an opinion as to how party candidates, indepedent candi-
dates and nonparty organization candidates can get their names printed
on the ballot for the election to be held May 26, 1967, to fill the vacancy
occasioned by the death of Representative Utzig of Dubuque, who died
at his seat in the House on May 9, 1967.

On May 15, 1967, the Governor ordered a special election to be held on
May 26, 1967 to fill this vacancy, acting pursuant to his duties under
§69.14, Code of Iowa, 1966. That section provides:

“69.14. Special election to fill vacancies. A special election to fill a
vacancy shall be held for a representative in Congress, or senator or
representative in the general assembly, when the body in which such
vacancy exists is in session, or will convene prior to the next general
election, and the governor shall order such special election at the earliest
practical time, giving ten days notice thereof.” (Emphasis added).

PARTY CANDIDATES

Chapter 43, Code of Iowa, 1966, governing nominations by political
parties, makes provisions for nominations of party candidates for elec-
tions to fill vacancies:

“43.84. Vacancies in office of state senator or representative of one
county. A nomination to be voted on at a special election and occasioned
by a vacancy in the office of senator or representative in the general as-
sembly for a district composed of one county, shall be made by the county
central committee.”

“43.86. Committee may call convention. A party central committee
empowered to make a nomination to fill a vacancy, either in a nomination
authorized to be made at the primary or to fill a vacancy in office, may,
in lig,u of exercising such right, call a convention to make such nomina-
tion.
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“43.88. Certification of nominations. Nominations made in case of
vacancies, and nominations made by state, district, and county conven-
tions, shall, under the name, place of residence, and post-office address

of the nominee, and the office to which he is nominated, and the name of
the political party making the nomination, be forthwith certified to the
proper officer by the chairman and secretary of the convention, or by the
committee, as the case may be, and if such certificate is received in time,
the names of such nominees shall be printed on the official ballot the
same as if the nomination had been made in the primary election.” (Em-
phasis added).

No specific provision is made as to time, except as stated in §43.88 and,
in my opinion if the certificate of nomination of a party candidate is
filed within such reasonable time as will allow it to be printed on the
ballot, it must be printed thereon. In case of a state senator or repre-
sentative, the “proper officer” with whom the petition is to be filed is the
secretary of state. §43.11(2), Code of Iowa, 1966.

INDEPENDENTS AND NONPARTY
ORGANIZATION CANDIDATES

§43.121, Code of Iowa, 1966, provides:

“Nominations by petition or nonparty organizations. This chapter
shall not be construed to prohibit nomination of candidates for office by
petition, or by nonparty organizations, as hereafter provided in this
title, but no person so nominated shall be permitted to use the name, or
any part thereof, of any political party authorized or entitled under this
chapter to nominate a ticket by primary vote, or that has nominated a
ticket by primary vote under this chapter.”

A. Independents

Chapter 45, Code of Iowa, 1966, relating to nominations by petitions,
provides for nomination of so-called “independents,” although that name
is not specifically mentioned by the statute. Under this chapter, an in-
dependent may be nominated by petition as provided therein, which pe-
tition, when verified in accordance with the statute, is known as a nomi-
nation paper. The time and place of filing such nomination papers, the
presumption of validity thereof, etc. are not specifically set out in Chap-
ter 45 but such “shall be governed by the law relating to nominations
by political organizations which are not political parties.” It thus appears
that Chapter 44, relating to nominations by nonparty organizations,
governs the time and place of filing for an independent candidate.

B. Nonparty Organization Candidates

Chapter 44, Code of Iowa, 1966, governs nomination of nonparty or-
ganization candidates. Thereunder, §44.14 provides:

“Filing of certificates. Said certificates of nominations shall be filed
as follows:

1. For state, congressional, and legislative offices, with the secretary
of state, not more than eighty-five nor less than sixty-five days before
the general election. . . .

2. For municipal office. . . .
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3. In case of special elections to fill vacancies for offices to be filled by
the electors of a larger district than a county, with the secretary of state,
not less than fifteen days before the time of holding such special election.

4. In case of special elections to fill vacancies for offices to be filled by
the voters of a county, with the county auditor, not less than twelve days
before the time of holding such special election.” (All emphasis added).

The vacancy created by the death of Representative Utzig is to an
office “to be filled by the voters of a county,” but two conflicts appear
from §44.14. First, under §§43.11, 44.14(1) and 44.14(3) papers regard-
ing nomination of state senators and representatives are to be filed with
the secretary of state rather than the county auditor as provided in
$44.14(4). And, under §43.88 such papers are to be filed with the “proper
officer” whom we have said earlier herein is the secretary of state. But
under §44.14(4) the papers are to be filed with the county auditor. Thus,
if these sections are strictly construed as mandatory in these circum-
stances, we have the anomolous situation of candidates for state senate
or representative filing:

With the secretary of state

If a party candidate in a general election.

If an independent in a general election.

If a nonparty organization candidate in a general election.
If a party candidate in a special election to fill a vacancy.

e. If an independent running for such office in a district larger than
one county in a special election to fill a vacancy.

f. If a nonparty candidate, as 1n e
2. With the county auditor

a. If an independent running for office to be filled by the voters of a
county in a special election to fill a vacancy.

b. If a nonparty candidate, as in a.

SRS S

The practice has always been to file nomination papers and certificates
for candidates for election to the General Assembly with the secretary
of state, not the county auditor, under all of the foregoing situations.
Such practice, being of long standing, is entitled to weight in our con-
siderations.

The second conflict is that a person desiring to run as an independent
or nonparty candidate, who receives only ten days notice of the special
election to fill the vacaney, as provided in $69.14, cannot possibly get his
papers filed with either the county auditor or the secretary of state with-
in twelve days (as required by §44.14(4)) or within fifteen days (as
required by §44.14(3) ). Yet, a party candidate could, conceivably, com-
ply with §43.88 if his certificate was filed on the day before the election
“in time” to be printed on the ballot.

Of course, an independent or nonparty candidate could nevertheless be
elected by a write-in vote but his chances would be slim, indeed, particu-
larly if he had only ten days in which to campaign. 1 do not believe the
legislature so intended to handicap or diseriminate against such candi-
dates.
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It might be possible to conclude that §44.14(4) was intended to apply
only to vacancies in county offices, although the words certainly do not
appear that restrictive. Such a construction would not solve the problem,
which would still exist as to such candidates for county office. Further-
more, had Representative Utzig represented more than one county,
§44.14(3) would certainly apply and such an independent or nonparty
candidate would face a fifteen day requirement. No one could contend
that voters from a district larger than a county may elect county officers.

It might also be concluded that the Governor should enter a new order,
fixing a new date, and giving more than ten days notice thereof. See
§39.2. But, it will be noted that $69.14 says he shall give ten days notice
and not “at least ten days.” Moreover, the notice has already been given
and to now attempt to undo and do over would doubtless create more
problems and confusion, and prejudice more rights, than such procedure
would relieve. The people of Dubuque County are entitled to representa-
tion in the General Assembly, which is currently in session, “at the earli-
est practical time” under §69.14, and which 1s also their constitutional
right. While ten days may be a minimum, rather than an absolute, we
think the Governor acted in accordance with the law and he is not re-
quired to enter a new order or prescribe additional notice. State ex rel
Carstens vs. Miskimins, 1955, 247 Iowa 39, 72 N.W. 2d 571.

While §44.14(3) and (4) appear to be mandatory in their require-
ments that petitions and certificates of nominations for independent and
nonparty candidates shall be filed as therein stated, we do not believe the
legislature intended to so discriminate against them or prevent them
from being nominated and running with their names printed on the
ballots, in a special election to fill a vacancy called on the required ten
day notice. To conclude otherwise is to emasculate §43.121 and other
provisions specifically authorizing such nominations. While the calling
of elections, and permitting candidates to be nominated, is mandatory
under the statutes and constitutional provisions relating thereto, it is
our opinion that §44.14(3) and (4) are distinguishable and not manda-
tory in this situation. Unlike statutes safeguarding against the loss of
substantial rights of the public, statutes which are mere directions as
to the steps preparatory to an election, at which there is an opportunity
to accept or reject what the formalities present, are only directory, to
be liberally construed. Rafferty vs. Town Council of Incorporated Town
of Clermont, 1917, 180 Iowa 1391, 164 N.W. 199,

“The right to become a candidate for election to public office is a valu-
able and fundamental right. The legislature may, however, prescribe the
qualifications of a person who desires to become a candidate for office,
but provisions in that regard must be reasonable and not in conflict with
any constitutional provisions.” 29 CJS 377, Elections §130.

- “‘Political rights’ consist in the power to participate, directly or in-
directly, in the establishment or management of the government. These
political rights are fixed by the Constitution. Every citizen has the right
of voting for public officers and of being elected. These are political
rights which the humblest citizen possesses.” Winnett vs. Adams, 71 Neb.
817, 99 N.W. 681.

We conclude the twelve and fifteen day limitations of §44.14(4) and
(3) may be disregarded in this situation in order to effectuate what we
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believe is the obvious legislative intent in all of the election laws. It is
our opinion that the petition or certificate of nomination for an inde-
pendent or nonparty candidate in a special election to fill a vacancy may
be filed at any time not later than the time required for the filing of a
certificate for a party candidate as provided in §43.88. And, in this par-
ticular case, the filing of such with either the county auditor or the
secretary of state will be sufficient if filed “in time” to be printed on
the ballot.

May 18, 1967

JAILS — Judgment: Cities and towns, §§368.15 and 789.18, Code of Iowa,
1966. Both cities and counties may be liable for expenses where a per-
son convicted of violating a city ordinance has been sent to another
county jail and without a showing that the court was arbitrary, caprici-
ous and abused its discretion, the Board of Supervisors may not inter-
fere with his exercise thereof, under §789.18.

Mr. Michael S. McCauley, Dubuque County Attorney: By your letter
of May 8, 1967, you have requested my opinion as to the following:

1. Is Dubuque County, or a city or town therein, responsible to an-
other county for the cost of the other county’s keeping of prisoners in
its jail facility where convicted and sentenced in Dubuque County for a
violation of a city oridnance to serve the term in the other county be-
cause‘, Dubuque County’s jail facilities are deemed inadequate by the
court?

2. Does the court have authority to force the Dubuque Board of
Supervisors to approve the other county’s claim for the keeping of such
prisoners if the Dubuque Supervisors conclude Dubuque County's jail
facilities are adequate and that the court has added an unnecessary cost
to the taxpayers of Dubuque County?

§368.15, Code of Iowa, 1966, provides in part:

“* ¥ ¥ Any city or town shall have the right to use the jail of the
county for confinement of such prisoners as may be subject to imprison-
ment under the ordinances of such city or town, but it shall pay the
county the cost of keeping such prisoners.”

§789.18, Code of Iowa, 1966, provides:

“Commitment to jail of another county. When a person is to be com-
mitted to jail, if there is no jail or no sufficient one in the county where
the party would be committed under the ordinary provisions of law, the
court or magistrate committing may order him to be committed to the
jail of some other county, which shall be the one which is most conveni-
ent and safe, and the county to which the cause originally belonged shall
be liable for all the expenses thereof.”

It is my opinion, by authority of the quoted sections, that both the city
and county may be liable to the keeping county under the factual situa-
tion posed in your first question. Under §368.15, the city is liable to
Dubuque County and under §789.18, the Dubuque County is liable to the
keeping county.

§789.18 vests the court or magistrate, and not the supervisors, with
the power to commit a person to the jail of some other county, “which
shall be the one which is most convenient and safe” if there “is no jail
or no sufficient one in the county where the party would be permitted
under the ordinary provisions of law.” The court has a broad discretion
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in this matter and, in absence of a showing that the court acted arbi-
trarily and capriciously, and abused its discretion, there is no way in
which the Board of Supervisors may interfere in his exercise thereof.
And, whether the court could, on its own, initiate an action against the
supervisors, or order or compel them to pay the claim of the keeping
county, it could certainly adjudicate an action properly brought before
it by the keeping county.

May 18, 1967

COUNTIES AND COUNTY OFFICERS: Members of County Boards of
Supervisors, mileage expense allowance. §§79.9 and 331.22, 1966 Code
of Towa. Under §331.22 in counties with populations under 40,000 the
maximum mileage collectible by a member of the County Board of
Supervisors is seven cents per mile traveled in going to and from
regular, special and adjourned meetings of the Board of Supervisors
and in going to and from the place of performing committee service.
In counties where the population is over 40,000 a member of the Board
of Supervisors may collect the statutory rate of ten cents per mile
provided in §79.9.

The Hon. James T. Klein, State Representative: Your letter of May 16,

1967, presents a matter which has not previously been the subject of an
opinion from this office:

“Chapter 331.22, Code of 1966, relating to compensation of the mem-
bers of the County Board of Supervisors specifically enumerates ‘seven
cents per mile’ when discussing mileage allowances.

“However, Chapter 79.9, 1966 Code, indicates an allowance of ‘ten
cents per mile.’

“In light of this apparent conflict I should like a ruling regarding
the maximum mileage, in per mile charges, collectible by a member of
the County Board of Supervisors.”

In reply to your request, we wish to advise that §331.22, Code of Iowa,
makes provision for mileage collectible by a member of a Board of Super-
visors at two rates, one of which applies to counties with a population
of less than 40,000, the other to counties with more than 40,000 popula-
tion.

It is our interpretation of the law at present that in counties with
populations under 40,000 the maximum mileage collectible by a member
of the County Board of Supervisors is seven cents per mile traveled in
going to and from the regular, special and adjourned sessions of the
Board of Supervisors and in going to and from the place of performing
committee service as provided in the first paragraph of §331.22. In
counties where the population is over 40,000 a member of the Board of
Supervisors may collect the statutory rate provided in §79.9 which is
not “in excess of ten cents per mile of actual and necessary travel” while
actually engaged in the performance of official duties according to the
last paragraph of Section 331.22.

We have been informed by several legislators that when Ch, 101, Acts
of 61st G.A. was enacted to amend several separate sections of the Code
regarding mileage, it was intended that all mileage allowances for state
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and county officials be fixed at the uniform rate of ten cents per mile. A
Bill has been introduced to correct this situation and another has been
introduced to legalize overpayments which have been made on the ten
cent basis.

May 18, 1967

AGRICULTURE — Pesticides, Ch. 206, Ch. 206, Code .of Iowa 1966, gov-
erns the sale, use and application of pesticides and contains no notice
requirements or requirements of consent for any person or group of
persons to intend to utilize aerial spraying of pesticides in the control
of mosquitoes and insects providing said pesticide is applied in accord-
ance with, or at a rate less than, the label requirements.

Mr. Dale E. Gray, Calhoun County Attorney: Receipt of your request
for an opinion dated April 20, 1967, is hereby acknowledged. You have
requested an opinion of this office regarding the following situation:

“In Calhoun County there is an organization known as the Twin Lakes
Restoration Society which society is composed of members interested in
restoring Twin Lakes and is comprised largely of residents of Webster
and Calhoun County who own and occupy homes surrounding North
Twin Lakes.

“In the interest of Twin Lakes the Restoration Society on numerous
occasions has used toxic sprays for mosquitoes and other insects, which
spraying is frequently done by airplane and the area is sprayed without
giving any advance notice of intention to spray.

“A number of people have complained concerning the use of these toxic
sprays as being harmful to the general welfare of the residents of North
Twin Lakes and also have complained that the same is injurious to the
plant life, bird life and human life.

“This office would request from you an opinion as to whether or not
the laws of the State of Iowa require such a society or their agents to
give notice to the residents of the area affected of the intention to spray
and whether or not they must give notice of the spray to be used. Must
such an organization or society obtain permission of the residents of the
area to spray and what is the effect of the consent of a portion of the
residents agreeing to such a spraying and denial by the remainder of
the residents.

“This I know is an unusual request but it affects a considerable num-
ber of people residing in the vicinity of Twin Lakes because we have
over 300 temporary and permanent homes scattered around North Twin
Lakes.”

Regulation of the sale, use and application of insecticides and pesti-
cides is regulated under Chapter 206, 1966 Code of Iowa. The following
statutes are applicable to the above situation:

§206.2 (1) defines pesticides as:

“The term ‘pesticide’ shall mean (a) any substance or mixture of sub-
stances intended for preventing, destroying, repelling, or mitigating di-
rectly or indirectly any insects, rodents, nematodes, fungi, weeds, and
other forms of plant or animal life or viruses, except viruses on or in
living man, which the secretary shall declare to be a pest, and (b) any
substances intended for use as a plant growth regulator, defoliant or
desiccant.”

§206.2(12) provides:
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_“The term ‘commercial applicator’ shall mean any person or corpora-
tion who enters into a contract or an agreement for the sake of monetary
payment and agrees to perform a service by applying any pesticide or
ser\?}fing’ any device but shall not include a farmer trading work with
another,

§206.3(2) (d) states that it shall be unlawful:

“To apply or cause to be applied any pesticide in such a way as to
damage seriously the health, welfare, or property of any person or pollute
or cause pollution of public waters as defined in section 135.18, but no
person shall be liable under this chapter if said pesticide is applied in
accordance with, or at a rate less than, the label requirements.”

§206.6 (5) provides:

“After public hearing, the secretary is empowered to ban the use of a
pesticide or formulation of a pesticide in specific areas or during certain
periods upon evidence that the pesticide caused widespread serious dam-
age to crops or livestock.”

The penalties for violating this act are contained in §206.9 and the

exceptions to penalties are contained in §206.8.
§657.1 defines a nuisance as follows:

“Whatever is injurious to health, indecent, or offensive to the senses,
or an obstruction to the free use of property, so as essentially to inter-
fere with the comfortable enjoyment of life or property, is a nuisance,
and a civil action by ordinary proceedings may be brought to enjoin and
abate the same and to recover damages sustained on account thereof.”

Based upon the above statutes it is the opinion of this office that it is
not unlawful for the Twin Lakes Restoration Society to spray for mos-
quitoes and other insects providing said pesticide is applied in accordance
with or at a rate less than the label requirements.

If the facts and evidence should show that the pesticide is causing
widespread serious damage to crops or livestock then the Secretary of
Agriculture would have the power, pursuant to §206.5(5) to hold a public
hearing and ban the use of a pesticide in specific areas or during certain
periods, if the facts and evidence so warrant such action. In addition
private citizens would have relief under §657.1 if again the evidence is
of a sufficient degree to show that the spraying is injurious to health so
as to essentially interfere with the comfortable enjoyment of life or prop-
-erty. It would be the opinion of this office that one of the criterion for
determining whether or not spraying for insects would be injurious to
health would be if the pesticide is applied at a rate in excess of the label
requirements.

For a recent action for personal injuries and property damage alleged-
ly resulting from aerial insecticide spraying operations see Nizzi v. Lav-
erty Sprayers, Inc., 143 N.W. 2d 312 (Ilowa-1966).

There are no statutes in the state of Iowa or rules and regulations
promulgated thereunder which require notice to residents of an area
which may be affected by mosquito spraying to give intention to spray or
notice of the spray to be used. Nor is there any such statute or rule or
regulation which requires any party intending to spray for mosquitoes or
insects to obtain permission of the residents in the area to spray.
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It would appear, under the statutory law of lowa, that a state does
not regulate the spraying of areas for mosquitoes or insects except as
expressly provided above. It is therefore the opinion of this office that
the Twin Lakes Restoration Society may use pesticides for controlling
mosquitoes and other insects by aerial spraying, providing the pesticide
is applied in accordance with or at a rate less than the label require-
ments under Chapter 206. Neither advance notice nor consent of all the
residents of an area need be secured, however, i, would be the suggestion
of this office that the Twin Lakes Restoration Society give some type of
informal notice of intention to spray prior to spraying as there are some
individuals who may be adversely affected by the spray which is used due
to some personal health problem or allergy that they may have. This,
however, is not a legal requirement, and is merely a suggestion. You
are further advised that this opinion is issued upon the assumption that
the label requirements provided in Chapter 206 have gone through suf-
ficient tests so that examination has been made by qualified scientific
investigation that such application within the label requirements is not
injurious to health or detrimental to crops, livestock and other animals
and birds.

May 19, 1967

STATE OFFICES AND DEPARTMENTS — CONSERVATION COM-
MISSION, ENCROACHMENTS — §111.5, 1966 Code of Iowa. Any en-
croachments such as walls, fences, and similar type structures, upon or
over any lands owned or under the supervision and direction of the
Conservation Commission may be removed by the commission, pursuant
to statutory procedure, if in the commission’s judgment removal would
be for the best interest of the public.

The Hon. James T. Klein, House of Representatives: This office has re-
ceived the following request for an opinion of this office as follows:

“Attached hereto is a copy of a contract between the Rice Lake Outing
Club of Lake Mills, Iowa, and the State of Iowa.

“Attachment #2 is a copy of a letter from Mr. Ellerhoff, Chief of the
Division Lands & Waters to Mr. E. B. Speaker, Director of the State
Conservation Commission. This letter outlines what Mr. Ellerhoff calls
encroachment on state park property.

“Your opinion is hereby requested as to what effect the attached copy
of the contractual agreement may have on the alleged encroachment.”

In addition to the copy of the contract between the Rice Lake Outing
Club and the State of Iowa you have also furnished me with a plat pre-
pared by the State Conservation Commission. The alleged encroachments
appear to be in the southeast quarter of the southwest quarter of Section
13, and the southwest quarter of the southeast quarter of Setcion 13,
Township 99, Range 23 West, Winnebago County. The property in ques-
tion is bounded on the north by Rice Lake and completely surrounds the
property above described except for the south border which would be the
north line of Section 24. Prior to 1924 this property was owned by the
Rice Lake Outing Club of Lake Mills, lowa. The property line between
private and state ownership on the part of the property abutting Rice
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Liake would be the ordinary high water line or mark. Rice Lake is one
of those lakes which is known as a meandered lake. Most if not all of
the larger meandered lakes in the state of Iowa are also referred to as
navigable lakes.

In Iowa, title to the soil under navigable waters to the ordinary high
water line is in the state of Jowa intrust for the use and henefit of the
public., State v. Nichols, 241 Iowa 952, 44 N.W. 2d 49. The Iowa court
in the Nichols case also stated that the riparian owner, or littoral owner,
of lands bordering on a navigable lake have title only to the ordinary
high water mark, and not to the bed of such lake that is covered by water.
In other words, in Iowa the dividing line between public and private
ownership is the ordinary high water mark. Those riparian owners who
have land abutting on the ordinary high water mark also have certain
rights as riparian owners. One of the recognized riparian rights in the
state of Iowa is the right of ingress and egress from the upland property
owned in fee by the riparian owner across and below that part of the
lake bed below the ordinary high water line to the water itself. Riparian
owners also have certain rights to construct docks below the ordinary
high water mark providing that certain requirements and regulations of
the state are met for the regulating of dock construction under the police
power of the state. See Peck v. Olsen Constr. Co., 216 Iowa 519, 245
N.W. 131.

Rice Lake is one of those lakes which falls under the classification of a
meandered navigable lake. The bed of the lake is owned in trust by the
state for the use and benefit of the public. The bed of the lake within
the ordinary high water line consists of approximately 702 acres. In
examining the survey plats which you furnish me of the area in which
Rice Lake is situated, you will note that the Conservation Commission
has acquired approximately 760 acres of upland area which the state
holds in a proprietary capacity. Except for one small area the state has
acquired property in a proprietary capacity all around Rice Lake. The
effect of the state acquiring such property is that since they have pur-
chased the land which abuts the ordinary high water mark all riparian
rights of the state’s immediate grantors were acquired by the state
through the deed of conveyance.

The property described in the July 1924 agreement between the Rice
Lake Outing Club and the State of lowa as far as the area of the alleged
encroachments is concerned in approximately 150 feet in width and runs
along approximately 4,000 feet of the lake shore. In other words, the
strip of land is oval in nature and has a width of approximately 150 feet.
The effect of this agreement was to convey upon certain conditions and
limitations the equitable title or beneficial use of the property to the
state of Iowa while legal title remained in the Rice Lake Outing Club.
In this agreement the state agreed that the club shall have the right of
way across the premises described therein and also that the club shall
have the right to construct drains and lay sewer or water pipes across
or through such premises as they shall deem advisable. The state also
agreed that that portion of state lands which was now used by the Rice
Lake Gold and Country Club as a part of the golf course could be con-
tinued to be used by the Rice Lake Golf and Country Club so long as
they should desire to use it without payment of any rent. It was also



107

agreed that the club shall have the right to the permanent use of so much
of the property described that they may desire to complete a site or loca-
tion for a clubhouse or community house with boathouse and docks pro-
viding that this shall not be done in such a manner that it shall prevent
the free passage of the public along the lake shore. It was further agreed
that the state will not construct nor will it allow any other persons or
organizations to construct any highway or public roadway of any kind
along the lake shore in the premises so described. The state also agreed
that the lands covered by the agreement shall be used continuously as
open park lands and that at any time the state shall cease to use such
lands they shall revert to the elub in the manner provided by Iowa stat-
utes as of the date of the execution of the agreement. The state also
agreed to conserve the timber of such lands and to encourage lake im-
provement and otherwise promote the use of the land for park purposes.
The club in return also agreed to furnish to the state a right of way
for a road across the lands belonging to the club so that the state may
have access to its lands but in so doing the club reserved the right of way
across the state-owned lands to the south and east of the lands described
in the agreement so that the club will have access to its 20-acre tract
adjacent on the east.

There is nothing in the agreement that even remotely suggests that
any of the lands which were granted to the state of Iowa to be used as
park lands should in any way be devoted to a private use or purpose.
The agreement itself by its express language places a duty upon the
state to preserve the property as public property to be used as a state
park and to otherwise promote the use of the land for park purposes.

It goes without saying that any private use of the land in question
would be contrary and inconsistent with the park purpose for which the
land was granted to the state through the agreement. This strip of land
carried with it certain riparian rights most of which were conveyed by
the agreement to the state of Iowa. The only riparian rights which the
Rice Lake Outing Club retained was the right to build a boathouse or
docks providing that they were consistent with the free passage of the
public along the lake shore and certain rights of ingress and egress.

Any private lands abutting the 4,000 foot perimeter of the strip of
land which was conveyed to the state by the agreement are not riparian
owners nor do they have any incidents of riparian ownership. Their
rights of ingress and egress are only those that they would have as mem-
bers of the body public. Most of the encroachments which were outlined
in the memorandum dated December 16, 1965, consist of such structures
as a light pole, fireplace, stone-retaining wall, concrete patio, crushed
rock areas, a clothesline, parts of certain structures such as houses or
boathouses, flagstone steps to the lake and wooden steps to docks. Al-
though not stated in the memorandum of December 16, 1965, it is my
under standing that certain of the parties owning private land abutting
the strip of land which the state acquired under the agreement also have
constructed docks and other similar type facilities along the lake shore.
It is the opinion of this office that all of the aforementioned structures,
including any docks or similar type facilities that may have been placed
on the lake shore, are encroachments upon lands either owned or under
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the supervision of the state and are there without the consent of the
state. The private property owners have no right to encroach upon the
land under the supervision, control or ownership of the state under any
alleged theory of riparian ownership as they are not riparian owners.

Section 111.5, 1966 Code of Iowa, provides as follows:

“Obstruction removed. The commission shall have full power and au-
thority to order the removal of any pier, wharf, sluice, piling, wall, fence,
obstruction, erection or building of any kind upon or over any state-
owned lands or waters under their supervision and direction, when in
their judgment it would be for the best interests of the public, the same
to be removed within thirty days after written notice thereof by the com-
mission. Should any person, firm, association or corporation fail to com-
ply with said order of the commission within the time provided, the com-
mission shall then have full power and authority to remove the same.”

All of the aforementioned structures which are encroachments upon
lands which are under the supervision and direction and control of the
Conservation Commission are subject to removal under this statute pro-
viding in the judgment of the Conservation Commission removal of the
same would be for the best interest of the public. In other words, the
state can consent through a formal permit or agreement for the struc-
tures described in such statute to exist upon public lands. However, if
it is the commission’s judgment that their removal would be for the best
interests of the public then the same may be removed pursuant to §111.5.

In an opinion of the Attorney General’s office dated December 7, 1965,
to the Honorable Adolph Elvers, the Attorney General ruled as to the
application of §111.5. In that opinion the Attorney General specifically
ruled with respect to certain cottages along the Mississippi River which
were upon lands in which the state owned a fee interest that “It is in the
public’s name (referring to the land) that the state acquired them. Nor
can the state extend to a few of its citizens special privileges: its obliga-
tion is to all.”

In summary, it is the opinion of this office that the alleged encroach-
ments upon lands which are under the jurisdiction and supervision of the
Conservation Commission and that the Conservation Commission has au-
thority pursuant to §111.5 to remove such instructions pursuant to the
statutory procedure provided. You are advised, however, that removal of
such alleged encroachments is not mandatory by the commission and if
in their judgment their removal is not necessary for the best interest of
the public then the same may be maintained. Such continuation however
should be by formal agreement or permit so that the rights, duties and
obligations of the private owners and the state are understood and agreed
upon.

May 19, 1967

TAXATION: Validity of Tax Deeds. §§447.9 and 447.12, Code of Iowa,
1966. Notice by personal service upon chairman of State Board of So-
cial Welfare is insufficient to cut off the right of redemption and ren-
ders the issuance of tax deed invalid. Affidavit of such service which
fails to disclose under whose direction service was made, which fails to
show that it was made by certificate holder, agent or attorney, and
which fails to state whether affiant was agent or attorney of certificate
holder renders issuance of tax deed invalid.
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Mr. James N. Millhone, Page County Attorney: This is to acknowledge
receipt of your letter of May 3, 1967, in which you requested an opinion
concerning the validity of the issuance of a tax deed to certain property
sold for taxes to Page County. The situation which you posed is as
follows:

“The question has arisen as to whether the Notice of Expiration of the
right of redemption and the affidavit filed with the County Treasurer in
compliance therewith met the necessary pre-requisites of Chapter 447.
As there was an Old Age Assistance Lien, notice was served upon the
State Board of Social Welfare in compliance with 447.9. The affidavit
filed by the Treasurer is hereafter set out, to-wit;

“RETURN OF SERVICE

State of Iowa, Polk County, SS. I hereby certify and make return; that
I received the within and attached notice on the 25th day of Feb. 1966,
and that on the 25th day of Feb. 1966 I served the same on the within
named defendant lowa State Department of Social Welfare in Des
Moines, Polk County, Iowa, by delivering a true copy thereof, to Art
Downing, Chairman of said Iewa State Department of Social Welfare.

(Signed) Ross R. Lewis, Deputy Sheriff

“Subscribed and sworn to before me this 25th day of February, 1966.
(Signed) Nadine Hall, Notary Public, Polk County, Iowa (Seal)

“NOTICE OF EXPIRATION, TAX SALE, COUNTY AS PUBLIC
BIDDER (attached to foregoing Returns of Service). To Dollie Hazel
Baker, Iowa State Department of Social Welfare, Des Moines, Iowa.

You are hereby notified that the following desecribed real estate, situ-
ated in.._____ ceeiee e County, Iowa, to-wit;

East 70 feet of West 140 feet of the South Half of Block 43 in the
Original Plat of the City of Clarinda

was sold for taxes of 1961, 1962, 1963 and suspended tax, on the 7th day
of December, 1964, under the provisions of Chapter 83, 46th G. A., to
Page County, Iowa, and that the right of redemption will expire, and a
Treasurer’s Deed for said land will be made, unless redemption from
such sale be made within ninety days from the date of completed service
of this notice.

You will govern yourself accordingly.

Dated 5th day of February, A.D., 1966.

(Signed) Aletha L. Hutchings, County Auditor”
You then posed two (2) questions which are paraphrased as follows:

1. Does personal service upon Mr. Downing, as Chairman of the fowa
State Department of Social Welfare, satisfy the provision of Section
447.9, Code of Iowa, 1966, which states that service upon the State Board
of Social Welfare shall be made by certified mail?

2. Does the affidavit of return of service and the notice of expiration
of redemption attached thereto comply with Sections 447.9 and 447.12,
Code of Iowa, 19667

Section 447.9, Code of Iowa, 1966, provides:

“447.9 Notice of expiration of right of redemption. After two years
and nine months from the date of sale, or after nine months from the
date of a sale made under the provisions of section 446.18, the holder
of the certificate of purchase may cause to be served upon the person in
possession of such real estate, and also upon the person in whose name
the same is taxed, if such person resides in the county where the land is
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situated, in the manner provided for the service of original notices, a
nodce signed by him, his agent, or attorney, stating the date of sale, the
description of the property sold, the name of the purchaser, and that the
right of redemption will expire and a deed for the land be made unless
redemption is made within ninety days from the completed service there-
of. When said notice is given by a county as a holder of a certificate of
purchase the notice shall be signed by the county auditor. Service of
such notice shall also be made by certified mail on any mortgagee, or his
assignee, of record, whether resident or nonresident of the county, if his
address is disclosed by the recorded instrument or by a certificate show-
ing the address of the mortgagee or assignee duly filed with the recorder,
or the state of Iowa in case of an old age assistance lien by service upon
the state board of social welfare.”

The Iowa Supreme Court has consistently held that the statutory re-
quirements pertaining to the service of the notice of expiration of the
right to redeem from a tax sale must be strictly complied with. Grimes
vs. Ellyson, 130 Iowa 286, 105 N.W. 418 (1905) ; Johnson vs. Miller, 217
Towa 295, 251 N.W. 747 (1934); Murphy vs. Hatter, 227 Towa 1286, 290
N.W. 695 (1939). In Smith vs. Huber, 224 lowa 817, 277 N.W. 557
(1938), the Court held that a notice by publication to resident land own-
ers of the expiration of the period of redemption from a tax sale did not
serve to terminate the right of redemption since the statute required
that, under the circumstances, the notice be served by personal service.
Therefore, a tax deed is void where notice regarding redemption is not
given in the manner provided for by Section 447.9. Inter-Ocean Reinsur-
ance Co. vs. Bartleson, 234 Towa 335, 11 N.W. 2d 688 (1943). The statu-
tory requirements as to the service of the notice of the expiration of re-
demption rights must be fully met to cut off such rights, and the Iowa
Supreme Court has held that the statutory method and manner of giving
the notice are mandatory requirements, and not merely directive. Smith
vs. Huber, supra; Ashenfelter vs. Seiling, 141 ITowa 512, 119 N.W. 984
(1909).

It could be argued that the notice by personal service upon the State
Board of Social Welfare, in the instant situation, is valid because per-
sonal service in Iowa is the best type thereof and supersedes the need
for all other types of service. Cf. Rules of Civil Procedure, Rule 64.
However, such an argument would be inconsistent with the construction
of Section 447.9 as set forth in the aforementioned Iowa Supreme Court
decisions. As was stated before, the Supreme Court holds that the statu-
tory requirements with respect to the service of the notice of the expira-
tion of the right to redeem from a tax sale must be strictly followed
since those requirements are mandatory and absolute. Therefore, since
Section 447.9 requires that the notice be served, in the case of an old age
assistance lien, upon the State Board of Social Welfare by certified mail,
any other type of notice is insufficient to terminate the right of redemp-
tion and the issuance of a tax deed will not be valid. Thus, your first
question is answered in the negative.

Section 447.12, Code of Iowa, 1966, is particularly applicable in an-
swering your second question. This statute provides:

“447.12. When service deemed complete — presumption. Service shall
be complete only after an affidavit has been filed with the treasurer,
showing the making of the service, the manner thereof, the time when
and place where made, and under whose direction the same was made;
such affidavit to be made by the holder of the certificate or by his agent
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or attorney, and in either of the latter cases stating that such affiant is
the agent or attorney, as the case may be, of the holder of such certifi-
cate; which affidavit shall be filed by the treasurer and entered upon the
sale book opposite the entry of the sale, and said record or affidavit shall
be presumptive evidence of the completed service of said notice, and the
right of redemption shall not expire until ninety days after service is
complete.”

The affidavit of service of notice to redeem from the tax sale must be
strictly construed and the showing of the making of the service and the
manner thereof must be explicit. Geil vs. Balb, 214 Iowa 263, 242 N.W.
34 (1932). The filing of this affidavit with the county treasurer is a
necessary prerequisite to the issuance of a valid tax deed. In Re Hoyts
Estate, 246 Iowa 292, 67 N.W. 2d 528 (1955).

The affidavit must state that the person serving the notice did so as an
agent of the certificate holder and it must further state under whose
direction the service was made. Fidelity Inv. Co. vs. White, 208 Iowa
519, 223 N.W. 884 (1929); Geil vs. Balb, supra. Furthermore, Section
447.12 must be strictly followed even in seemingly immaterial or trivial
matters. Lyman vs. Walker, 192 lowa 982, 185 N.W. 607 (1921).

An affidavit, by an agent for the county holding the certificate of pur-
chase from a tax sale, that the notice of expiration of the right to re-
deem was served on the president of the corporate owner of realty in
such county by the sheriff thereof on a specified date was held to be in-
sufficient to cut off the right of redemption. Modern Heat & Power Co.
vs. Bishop Steam Motor Corp., 289 Iowa 1267, 3¢ N.W. 2d 581 (1948).
The following language of the Court at 239 Iowa 1276, 1277 is significant:

“We have many times construed Section 447.12 to require the affidavit
of service to state that service of the notice was made by either the certifi-
cate holder or his agent or attorney. (cases cited) . . . This rule is ap-
plied where service of the notice is made by the sheriff . . .

“As the trial court held, the above affidavit of service fails to comply
with Section 447.12 in that it does not show the manner of making serv-
ice nor that it was made by the agent or attorney of the certificate holder.
It is silent on both requirements. Under the decisions cited last above
and several others the affidavit is insufficient in these respects, the re-
demption period was not cut off and the tax deed was invalid.” (Emphasis
supplied)

The affidavit in the instant situation is defective. It fails to show
under whose direction the service of the notice upon Mr. Downing was
made. Also, the affidavit does not show that it was made by the county
as the certificate holder, its agent or its attorney as required by Section
447.12. Finally, the affidavit fails to state whether the affiant was the
agent or attorney, as the case may be, of the holder of the certificate of
purchase. Thus, in answer to your second question, although the con-
tents of the notice of expiration of redemption attached to the affidavit
are sufficient under Section 447.9, the affidavit is fatally defective under
Section 447.12 and the tax deed is void.

May 22, 1967

COUNTIES AND COUNTY OFFICERS: DOMESTIC ANIMALS: Rab-
bits §352.1. Rabbits raised for market are not such domestic animals
as to come within the meaning of §352.1 (Code of Iowa, 1966).
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Mr. Walter J. Willett, Tama County Attorney: You have recently
written, by letter of May 2, 1967, asking our opinion as follows:

“In Tama County, Iowa, we have some individuals who have built up
a large business of raising rabbits for meat and which they supply a
general market for this product through regular purchase. A large num-
ber of these rabbits including breeding stock was recently killed by dogs
and they have presented a claim for the same under §352.1 of the 1966
Code of Iowa. * * *

‘“However, these rabbits are a business and raised for meat and the
question that has presented itself is as follows, to-wit:

‘Are rabbits raised and sold for meat, including their breeding stock,
considered a domestic animal under Section 352.1 of the 1966 Code of
Iowa?”

I am of the opinion that rabbits are still wild by nature and are in-
capable of being domesticated within the meaning of §352.1. This being
the case, a claim for damages resulting from the killing of rabbits by
dogs cannot be allowed against the County in which the killing occurred.

The former opinion of the Attorney General, now cited as 1940 0.A.G.
39, is still authoritative and controlling; a photostatic copy of this opinion
is annexed hereto as Exhibit A.

May 23, 1967

STATE OFFICERS AND DEPARTMENTS — Bonus Board — §§35.5 and
35.10, Code of Iowa, 1966. The bonus board may make payment on
account of an indebtedness of a World War I veteran which was in-
curred prior to the filing by such veteran of an additional bonus and
disability application.

Mr. Ray J. Kauffman, Executive Secretary, State of Iowa Borus
Board: You have requested our opinion with respect to the following
question:

Can the bonus board make payment of an indebtedness of a World War
I veteran where such indebtedness was incurred prior to his filing an
additional bonus and disability application?

In our opinion the bonus board can make such payment.

The rules and regulations promulgated by the bonus board are silent
on the question presented.

§§35.5 and 35.10, Code of Iowa, 1966, give the bonus board broad dis-
cretion in authorizing payment of claims and determining eligibility of
applicants.

“When any award from such additional bonus and disability fund is
made by said bonus board, payment shall be made in the manner pro-
g}lded in section 7*, chapter 332, Acts of the thirty-ninth general assem-

y‘!Y

“Sec. 7. Bonus Board — duties — payment of claims — assignments.
There is hereby created a board to be known as the ‘bonus board’ to con-
sist of the state auditor, the state treasurer, the adjutant general and
the adjutant of the Iowa department of the American Legion. It shall
be the duty of said board to examine into such applications and make any
other examination necessary to establish facts, and approve or disap-

prove the same.”
* *
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“Eligibility for aid hereunder shall be determined upon application to
the Iowa bonus board, whose decision shall be final.”

There is nothing in these provisions of law or elsewhere in Chapter 35
which would prohibit the bonus board from paying an indebtedness in-
curred prior to the filing of an application.

May 23, 1967

MINORS: Consent to adoption: Neither the release provided in Chapter
238, 1966 Code of Iowa, nor the consent to adoption by a divorced hus-
band not having custody of a child and not “providing for the wants of
the child” as stated in Section 600.3, 1966 Code of Iowa, is required.
However, if no release is obtained the divorced husband must be noti-
ﬁi?(i of the adoption proceedings as required in Section 600.4, 1966 Code
of Iowa.

Board of Control of State Institutions: I have before me your letter in
which you asked for an opinion concerning the right of the Board of
Control of State Institutions to place for adoption a baby girl born in
November of 1966, to a mother who had been divorced by a decree filed
in May, 1966.

The other facts you give in your letter are as follows: the divorce de-
cree makes no mention of this child; the divorce petition had been filed
in September of 1964; and there had been a hearing and order for sup-
port of another child in October, 1965 with an order for support filed
November, 1965. In your letter you state that the divorced husband and
the mother of the child were not living together at the time the baby
was conceived and that the divorced husband knows nothing of the birth
of the child. You further state that the baby’s mother signed a release
for the baby’s placement at the Iowa Annie Wittenmyer Home in Daven-
port “giving the Iowa Annie Wittenmyer Home the right to place this
baby in an adoptive home.”

In your letter you further state:

“We question our legal right to place Baby Girl Martin for adoption
without the release from Mr. Martin or a court order terminating the
guardianship, with notice given to Mr. Martin.

X o ok

“Tt is our understanding that the paternity of a child is not determined
in a divorce decree and the granting of custody of a child is incidental
to the divorce proceedings.

“The County Welfare Department, who referred the baby, discussed
this case with their Judge who advised that a consent, from anyone
other than the mother, is not necessary, and referred to the ‘Alley’ case.”

Your attention is called to the Ellis case, decided by the Iowa Supreme
Court last month and recorded in 149 N.W. 2d 804. In that case the
Supreme Court said:

“[4] Of course an adoption does change the status of a child and may
affect incidents of a divorce decree involving parental duties and privi-
leges. But where the conditions and circumstances prescribed by Chapter
600 as warranting adoption are shown to exist, the fact the adoption may
affect certain incidents of a divorce decree is not a bar to such adoption.
In re Adoption of Chinn, 238 Iowa 4, 9; 26 N.W. 2d 735, 738.”
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In that case the court had before it the question of whether the father’s
consent was hecessary as provided in Section 600.3 of the 1966 Code of
Iowa. In that section of the Code “the consent of both parents shall be
given to such adoption unless . . . if not married to each other the par-
ent having the care and providing for the wants of the child may give
consent.”

This provision is similar to the provision relating to the release that
the parents give to a child placing agency. Section 238.27 reads in part:

“Neither parent may sign such release without the consent of the other
unless . . . the parents are not married to each other.”

Section 238.28 of the 1966 Code of Iowa, reads:

“If the parents are not married to each other, the parent having the
care and providing for the wants of the child may sign the release.”

In the Ellis case, supra, the court in interpreting the language con-
cerning a consent, as provided in Section 600.1, said:

“[7] It is clear that since the divorce, appellee and his former wife
have not been married to each other. We have held this statute permit-
ting consent of one parent only to adoption if parents are ‘not married
to each other’ is not restricted to parents of illegitimate children and
divorced parents are within it. In re Adoption of Karns, supra, 236 Iowa,
at 935, 20 N.W. 2d, at 476.

* %k

“[9] ... We believe under the circumstances she was the parent hav-
ing the care and providing for the wants of the child.

EE I

“As previously stated, the divorce decree made no award of Dawn nor
did it provide Rex (divorced husband) visitation rights, but required
him to contribute $5 per week toward her support. He admitted on ex-
amination that he hadn’t paid it, testifying ‘since I did not have any idea
where the child was, I didn’t pay the sum. I would have paid this amount
if I had known.’

“After our decisions in Re Adoption of Alley, 234 Iowa 931, 14 N.W.
2d 742; In re Adoption of Karns, 236 Iowa 932, 20 N.W. 2d 474, and In
re Adoption of Chinn, 238 Iowa 4, 25 N.W. 2d 735, all supra, the 52nd
General Assembly in 1947 overhauled and made a number of changes in
our adoption statutes. The journals of that session show there was in-
troduced an amendment to Code Section 600.3, I.C.A., plainly designed to
require consent of a divorced father to the adoption. The amendment was
defeated. The 52nd G. A. [Chapter 281, Section 4] amended Section
600.4, however, to provide for notice of the adoption proceedings ‘to a di-
vorced parent not having custody of the child.’

“It is therefore plain the legislature did not intend to require consent
of a divorced parent not having custody unless he is ‘providing for the
wants of the child’ as stated in Section 600.3. In re Adoption of Perkins,
supra, 242 Iowa 1374, 1400, 49 N.W. 2d 248, 262.

* % ok

“[10] We hold under the facts here Rex’s (divorced husband) con-
sent was not a necessary preliminary to appellant’s maintaining an ac-
tion for adoption of his child. In re Adoption of Cannon, 243 Iowa 828,
832, 53 N.W. 2d 877, 880.”
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In the Ellis case, however, the Supreme Court reversed the lower court
and remanded the case with instructions to “investigate and hear the
matter of appellants’ petition for adoption and make such decree as may
then be proper” and said:

“[11] The trial court shall prescribe the notice to be given Rex Ellis
(divorced husband) of this hearing and afford him an opportunity to
resist the adoption.”

Therefore, it is the opinion of the undersigned that, while the divorced
husband of the mother of a child need not give a release to an agency
since “the parents are not married to each other” if “the parent having
the care and providing for the wants of the child” signed the release to
your agency, it still is necessary to give notice of a hearing on the peti-
tion for adoption as provided in Section 600.4 of the 1966 Code of Iowa,
to the divorced husband.

May 23, 1967

SCHOOLS — Sale of real property — §297, subsection 22, 23, 24 and 25.
Where voters authorize Board of Directors to sell and convey or lease
or otherwise dispose of certain real estate such authorization does not
give the board power to deal with the real estate differently than other
property which they are otherwise authorized to sell or lease.

Mr. Ray A. Fenton, Polk County Attorney: This is in reply to your
letter dated April 21, 1967 which included the following request for an
opinion:

“At the request of the Des Moines Independent Community School Dis-
trict, I am asking for an Attorney General’s Opinion relative to the power
and right of the School district to sell real estate and whether there must
be an appraisal and advertisement for bids where the electors have voted
an authorization to the board to sell real property.

* ES * e

“On September 13, 1965 the voters of the Des Moines Independent Com-
munity School District at a school election authorized the sale of Slinker
School in Des Moines, the language of the ballot authorizing the sale
reading as follows:

‘Shall the Des Moines Independent School District by its Board of Di-
rectors sell and convey or lease or otherwise dispose of the following
described real estate (deseribing first Whitaker School and then describ-
ing Slinker School) for such consideration and upon such terms as may
in the judgment of said Board of Directors be for the best interest of
said school district and apply the proceeds of said sale or lease to the
school house fund of said district.’

“The specific question which the Des Moines Independent Community
School District wants answered is whether when the authorization to sell
has been voted under §278.1, paragraph 2, it is also necessary to have the
property appraised, advertised for sale and bids taken.”

It is our opinion that prior to the sale or disposal of any real estate
the Board of Directors of the Des Moines Independent Community School
District is required by the last paragraph of §297.22, and by §§297.23
and 297.24 of the Code of Iowa to obtain an appraisal of the real estate
by three disinterested free holders residing in the school district and ap-
pointed by the County Superintendent of Schools; to advertise for bids
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for the sale of such property by publication of at least one insertion each
week for two consecutive weeks in some newspaper having general circu-
lation in the district, and by taking bids made thereon not prior to two
weeks after the second publication nor later than six months after the
second publication.

Under the present state of the law, these sections specify the statutory
methods for the school board to dispose of the property of the corpora-
tion. We are aware that under §297.25 the sections cited above are to be
construed as independent and additional to the power vested in the elec-
tors by §278.1 to direct the sale of property owned by the school district.
It is our view however, that the electors in voting the proposition set out
above did not in any way authorize the Board of Directors to convey or
lease or otherwise dispose of the real estate described in any mode or
manner other than that which they are authorized to do by the laws of
this state. Such direction by the voters was required because the value
of the school property involved exceeded the amount with which the board
had power to dispose of under §297.22.

It is our view that the use of the words “. . . for such consideration
and upon such terms as may in the judgment of said Board be in the
best interest . . .” merely recognizes that the Board has discretionary
power within the limits of the law, and does not operate to invest the
Board with powers to deal with this real estate differently than real
estate which they are otherwise authorized to sell or lease,

Although it appears that there may be other questions involved in this
matter, we undertake herein to advise only the question specifically raised
by your request.

May 24, 1967

BOARD OF SUPERVISORS—DRAINAGE DISTRICT WASTE BANKS,
§455.163 of the 1966 Code of lowa: The landowner has the beneficial
use and ownership of drainage district waste banks when such use does
not interfere in any way with the easement or rights of the drainage
district and the Board of Supervisors when acting in that capacity must
pay a landowner for any dirt which is taken from a waste bank.

Mr. Ira Skinner, Jr., Buena Vista County Attorney: Receipt of your
letter dated May 9, 1967, is acknowledged. You have requested an opinion
of this office on the following situation:

“A question arises in Buena Vista County concerning the ownership of
the waste or spoil banks along the drainage ditch in drainage district
#181, and more particularly whether Buena Vista County is legally obli-
gated to pay the landowner for any dirt removed from the waste or spoil
banks of the drainage ditch.

“Also is there any legal prohibition preventing the county from paying
for dirt taken from the waste or spoil banks of the drainage ditch?

“Also can the Board of Supervisors, acting as trustees of the drainage
district, come in and remove dirt from the waste or spoil banks of the
ditch and use the dirt as fill on county roads without paying the land-
owner upon whose land they enter for the purpose of removing the dirt
from the waste or spoil banks?

“Factuaily what happened is that some of the landowners along the
drainage ditch were given permission to come in and level the waste or
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spoil banks and seed them down. Now the county has entered upon their
land for the purpose of securing some dirt to use in road construction
work throughout the county and not for the purpose of benefiting the
drainage district as far as the ditch itself is concerned. In securing this
dirt, they have gone in and torn up the seeded-down areas and taken the
dirt without payment to the landowner for the dirt so removed. The land-
owners contention is that they own this dirt from the spoil or waste banks
and the drainage district trustees contend that the dirt belongs to the
drainage district and that they can remove it any time they want to re-
move it and for any purpose.

“Under Section 455.163 of the 1966 Code of Iowa, it is obvious that the
landowner retains the beneficial use of the land which is occupied by the
waste or spoil banks but the question is does he own the dirt out of which
the waste or spoil banks are formed? If the landowner does own this dirt,
then would the county be legally obligated to pay the going rate for dirt
when removing it?”

Section 455.163 of the 1966 Code of Iowa sets forth the landowner’s
right of ownership in the waste bank adjacent to a drainage ditch. See-
tion 455.163 reads as follows:

“Waste banks — private use. The landowner may have any beneficial
use of the land to which he has fee title and which is occupied by the
waste banks of an open ditch when such use does not interfere in any
way with the easement or rights of the drainage district as contemplated
by this chapter. For the purpose of gaining such use the landowner may
smooth said waste banks, but in doing so he must preserve the berms of
such open ditch without depositing any additional dirt upon them.”

As stated in the case of Boat v. Van Veen, 241 Iowa 1152, 44 N.W. 2d
671, this statute has never been construed by the courts. 241 Iowa 1152,
1158. Though the Supreme Court in the case of Boat v. Van Veen dis-
cussed §455.163 it sheds no light on the question presented in your letter.

It is recognized law in the state of Iowa that a drainage district is a
legislative creation which has no rights or powers other than those found
in the statutes which gave and sustain its life. Board of Trustees of
Monona — Harrison Drainage District No. 1 in Monona and Harrison
Counties v. Board of Supervisors of Monona County of Iewa, 232 Iowa
1098, 5 N.W. 2d 189, and cases therein cited.

Since the drainage district has acquired an easement only for the pur-
pose of constructing and maintaining a drainage district its rights are
limited to those rights prescribed by the statutes creating it. It is the
opinion of this office that §455.163 must be interpreted to be consistent
with the general law in this area and consequently the landowner has
complete title to the waste banks of an open ditch when such use does
not interfere in any way with the easement or rights of the drainage dis-
trict. Not only may the landowner smooth the waste banks but he may
also make any other use not inconsistent with the section, such as selling
the dirt or utilizing it in any other manner. See Words and Phrases,
Volume 5, Page 324 for definition of the terms “beneficial use or bene-
ficial ownership or interest” in property. It is therein stated that such
expression is quite frequent in the law and means, in this connection,
such a right to its enjoyment as exists where the legal title is in one
person and the right to such beneficial use or interest is in another and
where such right is recognized by law the right of beneficial use can be
enforczad in court by the owner.
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The Board of Supervisors wears two hats in that they also act as
trustees of the drainage district. However they have different rights,
duties and obligations when they act in their different capacities. There
is nothing whatsoever in the statutes which allows the Board of Super-
visors, when acting in that capacity, to go upon the land of another and
take dirt, gravel or other similar material for the purpose of building a
road. They must pay the landowner for the dirt from a waste or spoil
bank just as they would have to pay a farmer for gravel taken from a
gravel pit on land under his ownership.

May 24, 1967

DOMESTIC RELATIONS — Marriage — legal age — §§595.2. There is
no authority for the court to grant an order authorizing issuance of a
marriage license by the Clerk of the District Court if the female is
below the age of sixteen and not pregnant. If birth of the child has
already occurred, a female may not be considered pregnant or within
the exception, provided in §595.2.

Mr. Michael S. McCauley, Dubuque County Attorney: In regards to
your letter of May 8, 1967 in which you enclosed a letter from the Clerk
of the District Court requesting an opinion from this office on two ques-
tions, please be advised that the following is submitted for your informa-
tion.

The first question upon which an opinion is requested is as follows:

“Under the law, a male under 18 or a female under 16, the legal ages
in Iowa, can apply for a marriage license if the female is pregnant and
the District Court Judge signs a Court Order authorizing the Clerk to
issue the license. My question is: Do the parents still have to give their
consent for underage applicants when this Court Order is signed?”

Your attention is invited to an Attorney General’s opinion issued De-
cember 2, 1964, wherein your question is answered in the negative in
said opinion.

Your second question upon which you requested an opinion of this office
is stated as follows:

“Can the Judge issue the Court Order of Authorization for underage
applicants if the female has already given birth to their child and she is
not pregnant?”’ -

Initially, it is fundamental that the legislature is endowed with the
power to regulate the qualifications of the contracting parties, the forms
or proceedings essential to constitute a marriage, and the duties and
obligations it creates with respect to matrimonial contracts, 55 CJS page
809.

Thus, Chapter 595.2, 1966 Code of Iowa, provides in part:
* * *

“Notwithstanding the foregoing, the District Court may, when applica-
tion is made by parties, one or both of whom are under the age thus fixed
and the female of whom is pregnant, grant an order authorizing issuance
of a marriage license by the Clerk of the District Court to said applicants
833 gl)xe marriage under such license shall be valid. . . .” (emphasis
adde:
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The above provision was added to Chapter 595.2 by Chapter 276 Acts
of the 59th General Assembly. Prior to said amendment there were no
provisions providing for the Court to authorize a marriage license out-
side of the prescribed age limits contained in the statute. The legislature,
when providing an exception within the statute, authorized the exception
only in cases where the female is pregnant at the time the application is
made to the Court.

The term pregnant is defined by Webster’s New Collegiate Dictionary
{7th Edition) as “containing unborn young within the body” and it has
been universally held by the courts, that pregnancy is the existance of a
condition beginning at the moment of conception and terminating with
delivery of the child. State v. Colmer, 132 A2d 325 (N. J. 1957); Gray
vs. State, 178 S.W. 337 (Tex. 1915); State vs. Ausplund, 167 P, 1019
(Ore, 1917).

The statute appears clear and unambiguous and, therefore, it is our
opinion that within the provisions of the foregoing statute, as it is pres-
ently worded, the Court is authorized to order an issuance of a marriage
license only in the event the female is pregnant. Therefore, if birth of
the child has already occurred, then by definition the female is no longer
pregnant and the exception within Chapter 595.2, 1966 Code of Iowa,
is no longer applicable.

In view of the foregoing, the remaining questions contained in your
letter are no longer applicable.

May 24, 1967

TAXATION — Soil Conservation Subdistricts, 467A.20, 1966 Code of
Towa. Tax monies derived from the special annual tax provided for in
Section 467A.20 may be spent by the governing body of the entire sub-
district in such a manner to benefit the entire subdistriect without re-
gard to county boundaries.

Mr. William H. Greiner, Director, State Soil Conservation Commission:
Receipt of your letter dated May 4, 1967, pertaining to expenditures of
funds raised under the provisions of §467A.20 is acknowledged. You have
requested the following opinion of this office: In the event a subdistrict
embraces territory within two or more counties can the money raised in
one county be spent in other?

To be more specific, you have asked that if a subdistrict embraces
three counties can funds raised in two of the counties be used to take
care of a maintenance problem for that portion of the district that lies
in another county?

It is the opinion of this office that the first paragraph of §467A.20
grants authority to a subdistrict to impose a special annual tax to be
used for the repayment of actual and necessary expenses incurred to
maintain present works of improvement within its boundaries. The
statute does not make any distinction when referring to a subdistrict
which embraces one county or more than one county. Thus a subdistrict,
regardless of the number of counties that may be within its boundaries,
is treated as one entity for purposes of imposing special annual tax.
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The statute provides that if portions of the subdistrict are in more
than one county then the governing body after arriving at the estimate
in dollars deemed necessary for the “entire subdistrict” shall ratably
apportion such amount between the counties and transmit and certify
the prorated portion to the respective boards of supervisors of each of
the counties.

It is the opinion of this office that if a subdistrict embraces more than
one county the special annual tax is used to defray the actual and neces-
sary expenses of maintenance within its total boundary without respect
to whether the maintenance is in one county or more than one county.
In other words, we are again forgetting about the counties as being
separate entities and the main emphasis is on the ‘“entire subdistrict.”
The procedure for prorating the special annual tax is merely a procedure
and does not affect the expenditure of the funds but rather the collection
of the funds through the special annual tax. The governing body of the
“entire subdistrict” which is provided for in §467A.19 need not ratably
apportion the expenditure of the funds for maintenance of the portions
of the subdistrict which are in several counties. Again county bounda-
ries are not to be considered in expending monies for maintenance as
such expenditure should be made to benefit the ‘“entire subdistrict” with-
out regard to how much land within the district may be in each county.

In summary, the collection of the special annual tax must be ratably
apportioned between the counties pursuant to the formula imposed by
§467A.20, however, the expenditure of the funds raised by the special
annual tax should be spent by the governing body in such a manner to
benefit the “‘entire subdistrict” without regard to county boundaries.

May 25, 1967

CONSTITUTIONAL LAW — State board of regents — Article VII, §5,
Constitution of lowa. Senate Files 531 and 532 which would authorize
the state board of regents to issue bonds to finance the acquisition and
construction of various buildings and facilities at state institutions of
higher education and to pay the interest and principal of such bonds
from various sources of income other than state appropriations are
constitutional. Both bills specifically negative any charge against the
state so that no state debt is created which would be prohibited by
Article VII, §5, Constitution of Iowa.

Homn. Donald E. Voorhees, Hon. Charles E. Grassley, State Representa-
tives: You have each requested our opinion as to the constitutionality of
Senate Files 531 and 532. Mr. Voorhees raised a further question as to
whether or not an amendment to §13 in the original Senate File 531 by
Senators Kruck and Hill which was adopted and later rejected would
have been unconstitutional and in addition whether it would have de-
tracted from the marketability of any bonds issued in the event the bill
became law.

In our opinion both Senate Files 531 and 532 are constitutional.

These two bills, which are substantially similar, would authorize the
state board of regents to issue bonds to finance the acquisition and con-
struction of various buildings and facilities at state institutions of higher
education and to pay the interest and principal of such bonds from vari-
ous sources of income of such institutions other than state appropriations.
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The principal point of departure between Senate File 531 and 532 is
that under the latter bill the regents would acquire medical and hospital
buildings and facilities at the State University of Iowa and pay the in-
terest and principal of the bonds issued to finance the same solely from
the income generated by the University medical facilities, whereas Senate
File 531 would be used to acquire and construct academic and adminis-
trative buildings at a number of state institutions of higher learning and
the bonds would be paid out of student fees and charges.

The case of Iowa Hotel Association v. State Board of Regents, 253
Iowa 870, 114 N.W. 2d 539 (1962) is directly in point and clearly dis-
positive of any constitutional questions which may be presented by these
two bills. In that case plaintiffs attacked the constitutionality of a stat-
ute authorizing the state board of regents to pay the interest and princi-
pal of bonds issued to finance construction of an addition to the Iowa
Memorial Union at the State University of Iowa out of income producing
activities of the union and student fees.

In challenging the validity of this statute appellants urged (1) that
the statute and the method of financing therein provided were repugnant
to and not in compliance with Article VII, §5 of the Constitution which
provides:

“Except the debts herein before specified in this article, no debt shall
be hereafter contracted by, or on behalf of this State, unless such debt
shall be authorized by some law for some single work or object, to be
distinetly specified therein; and such law shall impose and provide for
the collection of a direct annual tax, sufficient to pay the interest on such
debt, as it falls due, and also to pay and discharge the principal of such
debt within twenty years from the time of the contracting thereof; but
no such law shall take effect until at a general election it shall have been
submitted to the people, and have received a majority of all the votes
cast for and against it at such election; and all money raised by authority
of such law, shall be applied only to the specific object therein stated, or
to the payment of the debt created thereby; * * *.”

In rejecting appellants’ contention that the statute involved in the
lowa Hotel Association case created a state debt and was therefore un-
constitutional and void the court noted:

“It should be kept in mind that the constitutional prohibition relates to
debts ‘contracted by, or on behalf of this State.” In this case we are not
concerned with what might be the authority of the board of regents in
the absence of enabling legislation. The board in this case is acting with-
in the scope of legislative authority and while so acting is limited thereby.
The undertaking of the board of regents is not a debt for which the state
is responsible because the enabling statute so provides. Section 6, Chap-
ter 185, Laws of the Fifty-eight General Assembly, I.C.A. §262.48, says:
‘No obligation created hereunder shall ever be or become a charge against
the state of Iowa * * *’ There is no appropriation under the law. There
is no obligation, express or implied, by or in behalf of the state. The
state does not promise to pay. There is no alternative procedure by which
the state would be required to pay. The state, speaking through the legis-
lature, says that no one may obligate the state to pay. When the enabling
act specifically negatives any charge against the state, there is no state
debt within the meaning of the Constitution. For a comprehensive dis-
cussion and citation of authorities see Interstate Power Co. v. Town of
McGregor, 230 Iowa 42, 296 N.W. 770, 146 A.L.R. 315.”

Senate File 531 provides in §9:
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“Sec. 9. Under no circumstances shall any bonds or notes issued
under the terms of this Act be or become or be construed to constitute a
debt of or a charge against the state of Iowa within the purview of any
constitutional or statutory limitation or provision. No taxes, appropria-
tions, or other funds of the state of lowa may be pledged for or used to
pay such bonds or notes or the interest thereon but any such bonds or
notes shall be payable solely and only as to both principal and interest
from the student fees and charges and institutional income received by
the institutions of higher learning under the control of the state board of
regents as provided in this Act, and the sole remedy for an breach or
default of the terms of any such bonds or notes or proceedings for their
issuance shall be a proceeding either in law or in equity by suit, action,
or mandamus to enforce and compel performance of the duties required
by this Act and the terms of the resolution under which such bonds or
notes are issued.”

Senate File 532 contains a similar provision.

Thus, both bills specifically negative any charge against the state and
in such a circumstance as the supreme court states, “there is no state
debt within the meaning of the Constitution.”

In seeking reversal plaintiffs in the Iowa Hotel Association case also
relied on the contention that the plan of paying off the debt and service
charge was not self-liquidating in that approximately 75% of the total
debt was to be paid off by student fees in the form of assessments against
every student until the year 1992. The court found that the project was
self-liquidating and in so doing discussed the nature of student fees at
the state university.

“The constitutionality of laws authorizing self-liquidating projects has
long been settled. Plaintiffs do not challenge this proposition but insists
that the proposed construction in the instant case is not self-liquidating.
A project is self-liquidating if its cost is paid from revenues therefrom
or incident thereto. An agreement to make rates sufficiently high to raise
the required revenue is not the contracting of a general debt or a finan-
cial obligation. Interstate Power Co. v. Town of McGregor, supra.

“The State University of Iowa is the property of the state. It is pri-
marily tax supported by appropriations by the legislature. The service
rendered, however, in the many fields of activity is not free. Tuition and
fees of various kinds are charged. The fact that a student may not par-
ticipate or take advantage of every facility available does not mean that
he is or should be relieved from paying student fees allocated to various
projects. The present Memorial Union was a gift to the state for the
use of the university. It is used as an integral part of the whole univer-
lsi‘cy fdunction. Its value as a part of the university service is not chal-
enged.

“For the privilege of attending the university there is a charge for
tuition. In addition, each student is assessed what is called a student
fee. The student fee is collected for special and not general purposes.
These include a season athletic ticket, subscription to the Daily Iowan
and yearbook, hospitalization, concert and theater tickets, alumni maga-
zine and class and organization dues. The funds so collected are allocated
to the several purposes for which collected. For years there has been
included a Union student fee. This is now $8.50 per student per semester
and $4.00 per summer session. The funds so collected are paid to the
Memorial Union Fund. This income has been estimated and projected to
show that it will, during the period of the proposed indebtedness, retire
75 per cent thereof. Earnings from the operation of the Union have been
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estimated to be sufficient to meet the remaining 25 per cent. The receipts
of the Memorial Union Fund from the various sources are from and inci-
dent to the Union building. The receipts being adequate to retire indebt-
edness, the project is self-liquidating.”

The question of whether the Kruck-Hill amendment to §13 of Senate
File 531 would either enhance or diminish the constitutionality of the
proposal is, of course, academic and moot since the amendment was even-
tually rejected. It is not our practice to render opinions on moot ques-
tions. The question, which we do not decide, is whether such amendment
would cause an unconstitutional exercise of executive power by the legis-
lature in violation of Article 111, §1, Constitution of lowa, relating to dis-
tribution of power. See opinion, Attorney General, May 10, 1967.

It is true, as pointed out in Representative Voorhees’ letter to me that,
as a practical matter, the present general assembly would, if it enacted
Senate File 531 and/or 532, in a sense be committing subsequent sessions
of the legislature to make increased appropriations to state institutions
to make up for the diversion to debt service funds heretofore relied on by
such institutions to meet their operating expenses. The wisdom of this
policy is for the legislature, not us, to decide. But, in a legal sense, these
bills would not bind subsequent general assemblies since such later legis-
lative sessions could, if they saw fit, refuse to make increased appropria-
tions or, for that matter, any appropriation to these institutions.

May 31, 1967

STATE OFFICERS AND DEPARTMENTS: Employment Safety Com-
mission — Rules and regulations — §§88.8, 88A.11 and 88A.12, Code of
Towa, 1966. (1) Where a statutory provision, §88.8 sets forth specific
safety requirements for grinding operations, the commission may not
adopt rules establishing less stringent standards. (2) All rules adopted
by the commission must be set forth in full and nothing may be in-
corporated by reference except other commission rules. (3) The com-
mission must hold public hearings on every proposed rule or amend-
ment.

Myr. Dale Parkins, Commissioner, Bureau of Labor: Your letter of May
2, 1967, requests our opinion with respect to a number of questions rela-
tive to the rule-making power of the Employment Safety Commission.

The questions you have presented may be stated as follows:

1. Where a statutory provision, §88.8, Code of Iowa, 1966, sets out
specific safety requirements for grinding and polishing operations, may
the Employment Safety Commission in the exercise of the rule-making
authority conferred on it by §88A.11 adopt rules which are less stringent
than such statutory provision?

2. Can the Commission by reference incorporate into the safety rules
adopted by it certain so-called Threshold Limit Values approved and
published by the American Conference of Industrial Hygienists or must
such Threshold Limit Values be set forth at length in the rule adopted?

3. The American Conference of Industrial Hygienists makes yearly
changes in its Threshold Limit Values. Must the Commission hold publie
hearings each time it wants to amend its rules to reflect such changes in
the Threshold Limit Values?

4. May the Commission adopt safety rules and regulations without
first holding public hearings on the rule to be adopted?

In response to these questions we wish to advise as follows:
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1. In our opinion the Commission may not adopt safety rules and
regulations containing standards less stringent than those required by
law. §88A.11 provides:

“Safety rules. The commission shall adopt reasonable rules, regula-
tions, and codes to carry out and give effect to the policy and provisions
of the employment safety laws, including but not limited to section 88A.1.
The commission may amend the rules from time to time.

“The rules shall take into consideration and shall be based on applica-
ble and recognized safety codes, standards, and regulations, including,
without limiting the generality of the foregoing, any such codes, stand-
ards, and regulations heretofore or hereafter adopted by the American
Standards Association, United States Bureau of Standards, American
Society of Mechanical Engineers, National Fire Prevention Association,
American Insurance Association, and other safety.organizations.

“Rules shall be set forth in full; and incorporation of any code, stand-
ard, or regulation by reference thereto shall not be sufficient, except that
other rules of the commission may be incorporated by reference.

“If any rule of the commission shall conflict with any applicable rule
or regulation adopted by any other state agency, board, bureau, officer,
or department, the rule or regulation requiring the higher standard shall
prevail if such rule or regulation is applicable to employment safety and
is authorized by law.

“All rules shall be enforced as provided in this chapter.”

The penultimate paragraph of this provision makes it clear that where
there is a conflict between a rule adopted by the Commission and a cor-
responding rule or regulation promulgated by any other state agency,
board, bureau, officer or department, the rule or regulation requiring the
higher standard shall prevail. A fortiori where, as in the instant case, a
standard of safety has been enacted into law by the legislature, the Com-
mission may not through its rule-making power frustrate the legislative
will manifested in such enactment by adopting a rule or regulation em-
bodying a lower standard. See 73 C.J.S. Public Administrative Bodies
and Procedure, §§59, 94, 103 and 104.

2. The answer to the second question you have posed can readily be
found by mere reference to the statute. The antepenultimate paragraph
of §88A.11, hereinbefore set forth, makes it clear beyond cavil that all
rules must be set forth in full and that incorporation by reference, ex-
cept for other Commission rules, is flatly prohibited.

3. Assuming that the Commission did adopt a rule and set forth at
length therein the Threshold Limit Values of the American Conference
of Industrial Hygienists in effect at the time of adoption of such rule,
the Commission could nevertheless only change such rule to reflect sub-
sequent yearly changes in Threshold Limit Values by following the statu-
tory process for rule-making including notice and public hearing.

§88A.12 provides in pertinent part as follows:

“Before adopting or amending any rule pursuant to section 88A.11, the
cemmission shall hold a public hearing on the subject matter of the pro-
posed rule or amendment. Any interested person may appear and be
heard at such hearing, in person or by agent or counsel.
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“The labor commissioner shall maintain a mailing list for hearings,
and at least thirty days before the hearing the labor commissioner shall
mail a notice of the hearing by ordinary mail to each person on the mail-
ing list. Such notice shall include a copy of the proposed rule or amend-

ment.
* il *

“Failure to comply with the notice requirements of this section shall
not affect the validity of any rule unless such failure shall have been
willful.”

Plainly a change in Threshold Limit Values would constitute as much
of an amendment to a rule as any other change and the statute makes no
provision for waiving or dispensing with the requirement for notice and
public hearing.

4. As indicated above notice and public hearing are an essential part
of the rule-making process with which there must be compliance. It is to
be observed however that the first sentence of §88A.12 requires that the
Commission hold a public hearing on “the subject matter” of a proposed
rule or amendment as distinguished from the proposed rule iteslf, al-
though elsewhere §88A.12 does require that copies of the latter accom-
pany notices of any hearings. Thus the Commission need not adopt pre-
cisely the proposed rule forming the basis of the public hearing. It may
make changes as a result of the hearings. Obviously that is the purpose
of the hearing. Of course, there must be reasonable limits on how far
the Commission may go in this regard. It may not, for example, hold
public hearings on one subject and then as a result thereof adopt rules
relating to a substantially different subject.

May 31, 1967

PUBLIC HEALTH—Public health nurses-——Chapter 148A. Public health
nurses may administer physical therapy treatments but may not refer
to same as physical therapy treatments or charge for physical therapy
treatments.

Arthur P. Long, M.D., Dr. P.H., Commissioner of Public Health, State
Department of Health: On March 9, 1967 this office issued an advisory
letter to Ann L. MecColley, secretary of the Therapy Examining Board
purporting to answer the following question:

“Is it not a violation of Section 2 paragraph 2 of Chapter 148A of the
1966 Code of Iowa for public health nurses to administer physical thera-
py treatments in homes and to call the treatments physical therapy, and
to charge for physical therapy treatments?”

You will recall that the letter of March 9, 1967, advised that it was not
a violation of subsection 2 of chapter 148A.2, Code of lowa, 1966, for
public health nurses who are registered nurses, to administer physical
therapy treatments as defined in chapter 148A.

You have now suggested that certain facets of the original question
were not answered and have requested that we review this opinion.

I am in agreement that certain portions of the question remain unan-
swered and will attempt to answer the remaining portions that were un-
answered and specifically:
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a. May a public health nurse who administers physical therapy treat-
ments refer to such treatments as physical therapy and charge for physi-
cal therapy treatments?

It is clear that the legislature, in adopting chapter 148A, intended to
restrict through licensing, persons who might engage in the practice of
physical therapy. In excluding from coverage those persons set out under
§3 of chapter 148A, the legislature recognized that there is an over-
lapping of services between the practice of physical therapy and other
professions and or businesses. The category of professions eliminated
under subsection 1 of §3, includes “nurses” but with reference to all pro-
fessions, states, “who are engaged in the practice of their respective pro-
fessions.” These are words of limitation not simply difinitive.

It is my opinion that the legislature, in excluding the categories set out
under §3 of chapter 148A, from the licensing requirements of chapter
148A, did not intend to grant to any of those professions an unfettered
right to engage in the practice of physical therapy or enlarge upon any
rights they had to engage in certain phases of the practice of physical
therapy.

While it is agreed that public health nurses and indeed all nurses, may
administer physical therapy treatments as prescribed by a physician
licensed as such in lowa, it is my opinion that it is improper for them
to refer to any such treatment as physical therapy or to charge for physi-
cal therapy treatments. Rather, they should be referred to as nursing
services and charged for as nursing services.

May 31, 1967

ELECTION : Ballot, information required — §403A.25, Code of Iowa, 1966.
In an election held pursuant to the low-rent housing law, chapter 403,
Code of Iowa, 1966, the ballot itself must contain all of the information
required by the last paragraph of §403A.25 notwithstanding the part
that the notice of election may have contained all of such information.

My. Richard R. Jones, Taylor County Attorney: By your letter of May
18, 1967, you have requested our opinion with respect to the following
question :

In an election heid pursuant to the low-rent housing law, Chapter
403A, Code of Iowa, 1966, must the ballot itself contain all of the infor-
mation required by the last paragraph of §403A.25 if the notice of elec-
tion contained all of such information.

In our opinion the ballot itself must contain all of the information re-
quired by the last paragraph of $403A.25 notwithstanding the fact that
such information may have been included in the notice of election.

§403A.25 provides:

“Election required. No municipality nor any low-rent housing agency
shall proceed with the acquisition of any property for, or with the erec-
tion or operation of any low-rent housing project unless authorized by a
vote of at least fifty percent of the electors of such municipality voting
on the proposition at any regular, primary or general election or by
special election called by the governing body of the municipality.

“Notice of the time and place of such election shall be given by publica-
tion once each week for three consecutive weeks prior thereto in some
newspaper having a general circulation in such municipality. Such elee-
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tion may be called by the governing body of the municipality, and shall
be called when a petition asking for such election, signed by at least two
percent of the electors of the municipality voting for governor at the last
prtizceding general election, has been filed with the clerk of the munieci-
pality.

“The form of the question to be presented for a vote of the electors
shall include the name of the proposed project, describe its location with
reasonable certainty, specify the maximum number of housing units in
said project, state whether new construction or rehabilitation of existing
structures is contemplated, or a combination of same, state the maximum
amount of funds to be expended for the contemplated construction or re-
habilitation or both, and state the type of occupancy contemplated wheth-
er it be without limitation as to age or designed for the elderly.”

The language employed in the last paragraph of this section is so plain
and unambiguous that it clearly is not susceptible of any interpretation
which would lead to the conclusion that the ballot could omit some of the
information required by §403A.25 merely by reason of the fact that the
notice of election contained such information.

There are numerous provisions in the code for the submission of vari-
ous questions to the voters, However, we have been able to find none
where language such as that employed in §403A.25 has been construed.

The general rule is set forth in 29 C.J.S. Elections §170 as follows:

“A ballot by which a question or proposition is submitted to popular
vote by the electorate must be in such proper form that the voter will
have at hand some means for making up his mind whether to vote to
approve or disapprove the measure; and the test as to the form in which
a public question is submitted is whether the voters are afforded an op-
portunity and do fairly express their will. The question must be specific,
and in all essential particulars in compliance with the requirements of
the statute; but it is not customary to print in extenso on the ballot the
thing to be voted for, and it is sufficient if enough is printed to identify
the matter and show its character and purpose. The general rule with
reference to the submission of propositions is that the ballot, in sub-
mitting questions or propositions, must be free from uncertainty or am-
biguity, and must not be misleading.”

This general rule would be of assistance in resolving a question as to
what information must be contained on a ballot submitting a question to
the voter where the statute authorizing the submission of such proposi-
tion was silent or vague on the matter of what information a ballot in a
particular case must contain. However, in the case of §403A.25 the legis-
lature has set forth in some detail what information must be contained
in the form of the question to be presented for a vote of the electors in
order to enable the voters to make an intelligent choice either for or
against a particular measure. In such an instance there is no basis for
deviating from this statutory mandate relative to the contents of the
ballot.

May 31, 1967

STATE HISTORICAL SOCIETY OF IOQOWA by virtue of chapter 304.13,
Code of Towa, 1966, can acquire title to real estate by gift, but not by
purchase, and use the same as a historical site.

Myr. William J. Peterson, State Historical Society of Iowa: You have
recently posed the following question to this office:
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“The question has been raised as to whether or not the State Historical
Society of Iowa could receive and own through gift or purchase historic
sites in Towa.”

The above really constitutes two questions, the first which deals with
the right of your society to receive and own through gift, historic sites
in Iowa and the second, the right of your society to receive and own
through purchase, historic sites in Iowa.

The objects and purposes for which the society was formed are set out
in chapter 304, Code of Iowa, 1966. §1 of that chapter is the specific sec-
tion wherein the objects and purposes are defined. A careful reading of
this section would indicate to me that no provision has been made for the
society to own real estate for any of the objects and purposes set out in
chapter 304, §1. However, the 61st General Assembly adopted what is
now chapter 304, §13, Code of Iowa, 1966 which reads as follows:

“The board of curators may accept gifts, appropriations, and bequests
and shall use such gifts, appropriations, and bequests in accordance with
the wishes of the donor if expressed. Funds received shall be paid into
the state treasury and shall be paid out on order of the board. . . .”

In my opinion this amendment to chapter 304 did enlarge the objects,
purposes, powers and duties of the State Historical Society.

In normal usage the words “gifts, appropriations, and bequests” apply
to personal property only as the court said in Rountree v. Pursell, 11 Ind.
App. 522, 39 N.E. 747, 749; “A gift is not a devise, nor a devise a gift;
and property which came by descent could not have come either by gift
or devise. . . . The word “gift” ordinarily applies to personal property
only, but in its larger signification it applies to either reality or person-
alty.”

In Iowa, the Iowa Supreme Court, as early as 1909, ruled that the gift
of land 1s proper. Fitzgerald v. Tvedt, 142 la. 40, 120 N.W, 465 (1909).
Subsequent thereto a series of cases have recognized that it is proper in
the state of Iowa to make a gift of land. See Lembke v. Lembke, et al,
194 Ia. 808, 187 N.W. 863 (1922) and Lynch v. Lynch, 239 Ia. 1245, 34
N.W. 2d 485 (1948) wherein the court said:

“There can be no question that an oral transfer of real estate followed
by the taking, possession and occupancy, constitutes the valid conveyance.
Oral gifts have frequently been recognized in this state as valid. . . .”

From the above lowa cases, it seems obvious that the word “gift” is
not limited to an application to personal property only and applying this
to chapter 304, §13, it is apparent that the legislature has granted the
board of curators of your society the power to accept real estate by gift
as well as the power to use such real estate in accordance with the wishes
of the donor if expressed.

I can find no authority in the law of Iowa for the society to acquire
real estate for historical sites or any other purpose by purchase. Since
the State Historical Society of Iowa is a creature of statute, it can only
have those powers granted to it by the legislature.



129

It is therefore my opinion that your society, through its board of cur-
ators, may acquire by gift, historical sites in the state of Iowa and use
such gifts within the framework of the objects and purposes set out in
chapter 804, as well as in accordance with the wishes of the donor of
such real estate if any such wishes are expressed. It is further my
opinion that the society has no power to acquire real estate by purchase.

June 2, 1967

WELFARE: Duties of County Board pursuant to $§239.3, 239.4 and 239.5,
1966 Code of lowa — may be delegated to the County Director of Social
Welfare, since he is an employee of the State Department of Social
Welfare and since the County Board is an agent of said State Depart-
ment of Social Welfare, except the decision of the County Board on
eligibility and determining the amount of assistance; and the amount
of assistance is subject to approval of the State Board of Social Wel-
fare (§239.5, 1966 Code of Iowa).

My. George J. Knoke, Pottawattamie County Attorney: 1 have before
me your letter dated May 38, 1967, in which you refer to the duties of the
county boards of social welfare, set forth in Chapter 239 of the 1966 Code
of Towa, from which you recite the following excerpts:

“Section 239.3 of that Chapter provides in part as follows: ‘Applica-
tion for assistance under this chapter shall be made to the County
Board. . . .” Section 239.4 provides for investigation whenever the
County Board receives notification of dependency of a child or an applica-
tion for assistance has been made. Section 239.5 in part provides: ‘Upon
completion of investigation the County Board shall . . . notify the per-
son with whom the child is living . . . of the decision made . . . the
County Board shall fix the amount of assistance necessary . . . No pay-
ment for Aid to Dependent Children shall be made until the County
Board of Social Welfare with the advice of the County Attorney, shall
certify that the parent receiving the aid for the children is cooperating
in legal actions or other efforts to obtain support money for said children
from the persons legally responsible for said support.””

You ask the question, “Whether the County Board itself is required to
perform the duties prescribed above or whether the Board may delegate
these duties to the County Director of Social Welfare.”

The answer is that the Director of the County Department of Social
Welfare may perform such duties, since the county boards of social wel-
fare are agents of the State Board of Social Welfare and the county
directors are employees of the State Board of Social Welfare. Thus, in
each county, the county director and the county board should cooperate
toward the joint responsibility and purpose of performing services for
the State Board of Social Welfare, its principal in the case of the county
board, and its employer in the case of the employee. In doing this the
county board may personally make investigations, as well as the director
or other investigators or caseworkers in the office.

The county board of social welfare, however, shall make the decision
whether a child is eligible and fix the amount of the assistance, which
decision is “subject to the approval of the State Department” (Section
239.5). It is the opinion of the undersigned that that duty cannot be dele-
gated to the employee of the State Department of Social Welfare.
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For references as to the relationship between the State Department
and employees working at the county level, and the relationship between
the state and county boards, I refer you to the following citations.

Section 239.16 states that all employees of the State Board, in the ad-
ministration of this chapter, shall be governed by the provisions of Sec-
tion 234.8.

Section 234.8, 1966 Code of Iowa reads:

“All employees of the state board shall be selected from among those
who have successfully qualified in an examination given by the state

board or under its direction, covering character, general training, and
experience. Such examinations shall be open to all persons, and persons
taking such examinations, upon successfully qualifying, shall be classi-
fied according to the fields of work for which said persons are fitted, all
in accordance with rules and regulations of the state board adopted and
published by the state board.”

Section 239.18, 1966 Code of Iowa, reads:

“Questions of policy and control respecting administration of this chap-
ter shall vest and remain in the state agency of the State of Iowa for
the purposes of administering all provisions of this chapter. In order to
provide a uniform state-wide program for aid to dependent children, the
state board shall promulgate such rules and regulations as may be neces-
sary to make the provisions of this chapter uniform in all of the counties
of this state.”

In the leading case decided by the Iowa Supreme Court, Hjerleid wvs.
State, 229 Iowa 818, 295 N. W. 139, it is held that the county boards of
social welfare are agents of the State Board of Social Welfare and that
the one each county board “employs” as its director is an employee of
the State Department of Social Welfare.

If you have further questions in connection with this matter, please
feel free to write again.

June 8, 1967

MINIMUM WAGE AND HOUR LAW —Senate File 176 not applicable—
no jurisdiction of this office to interpret Federal Minimum Wage and
Hour Law.

Hon. Hugh H. Clarke, State Senator: In your letter of May 31, you
have asked this office to explore the potential wage and hour problem
faced by funeral directors in the State of Iowa in relation to their pro-
viding ambulance service in the various counties throughout the state.

We assume that you are not referring to coverage under the Iowa
Minimum Wage Act, Senate File 176, passed by the Senate on March 16,
1967. As you probably know, this particular bill was referred to the
House Industrial and Human Relations Committee on March 28, 1967.
It is my understanding that it did not reach the calendar in the House.

We, of course, are not at liberty to interpret the Federal Minimum
Wage and Hour Act as it affects funeral directors within the State of
Iowa. This law is administered in Iowa by the Department of Labor,
Wage and Hour Division, 522 Federal Office Building, Des Moines, Iowa.
In order to provide you with some information, I contacted Mr. Paul
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Lynn at the above mentioned address and discussed the status of funeral
directors under the federal act. He reported that for many years funeral
directors were not considered covered under the federal act since they
were classified as retail establishments. However, since 1961 various
changes in the federal law have brought many of the funeral directors
under this coverage since the jurisdictional yardsticks have been continu-
ally lowered in relation to the gross volume of business done by said
directors. For example, several years ago any director who did a gross
volume of business in excess of $1,000,000 was covered under the act.
This jurisdictional amount has been dropped to $500,000 per year and
within the next two years will be further lowered to $250,000 a year., In.
Mr. Lynn’s opinion, the $250,000 figure will bring most of the funeral
directors in Iowa under the coverage of the act. Of course, as far as the
individual funeral directors are concerned they still have the right to
contest the fact of coverage with the Department of Labor but again, it
would be impossible for this office to determine just who and what di-
rector would be covered under the federal law. If it were determined
that a director was covered under the federal act, and if Senate File 176
is passed by the House, Section 16 of said Senate File 176 provides that
any employer covered by the provisions of the federal act would not be
subjected to the provisions of the Iowa act.

Regarding your query as to whether or not, if the funeral directors fail
to provide the service, do we have any suggestions for the County Board
of Supervisors to follow in providing this service. Senate File 51,
amended Section 332.3, Code of Iowa, 1966 and added the right to provide
this service to the general powers and duties of the local boards of super-
visors. You will note in said amendment that the board is given the
right to “purchase” the necessary vehicles to provide the service if they
so choose to do. There is a further provision that a sufficient charge may
be assessed to those who use the service which would “substantially”
cover the cost of operation. In other words if the county were to pur-
chase an ambulance, the only cost to the county would be the difference
between what it costs to maintain the service and the amount paid by
the users thereof. Of course, this office is not in a position to either ad-
vise or recommend how the local counties could finance an operation of
this type.

If we can be of further assistance, please advise.
June 9, 1967

SCHOOLS — Merger of county systems — Publication of notice required
by §273.22 should be made by the boards of education of each of the
counties involved in the proposed merger.

Mr. Clayton L. Wornson, Cerro Gordo County Attorney: This will ac-
knowledge your letter of May 22, 1967 in which you requested an opinion
on the following:

“Because of the impending merger of Cerro Gordo, Floyd, Mitchell and
Worth counties school systems into one system, to be etfective July 1,
1967, under the provisions of Section 273.22 of the 1966 Code, I should
like to ask your opinion as to the extent of publication required.

“Section 273.22, in the first paragraph, indicates that publication is to
be made in accordance with Section 618.14 of the Code. The question is,
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will the requirements of Section 618.14 be fulfilled by publication in one
newspaper of general circulation, located within the mergered school dis-
trict, or will it require publication in a newspaper in each of the four
merging counties.

“Since this publication is required to be made at least 20 days prior
to the proposed July 1 merger date, your help on this matter as soon as
possible would, indeed, be appreciated.”

The pertinent part of §618.14 provides as follows:

“The governing body of any municipality or other political subdivision
of this state is authorized to make publication . . . of any matter of
general public importance, not otherwise authorized or required by law,
by publication in one or more newspapers, as defined in section 618.3
published in and having general circulation 1n such municipality or politi-
cal subdivision. )

It 1s our opinion that inasmuch as the merger does not become eftec-
tive until after publication is made. that the board of education of each
county to be joined in the merger. should cause the notice of the merger
to be published in that county as provided by law, Therefore, the merger
notice should be published tin a newspaper in each of the four merging
counties rather than ounly in one newspaper of general circulation within
the merged school district,

June 10, 1967

CONSTITUTIONAL LAW: Division of powers, delegation of legislative
authovity appropriations, Art. JIl, §§1, 24 and 29 — Constitution of
Towa; §§7.9, 8.2(4), 839 and Chap. 123A, 123A .8, Code of lowa, 1966,
There is no constitutional or legislative authority for the joint estab-
lishment by the governor and the federai government the lowa Com-
prehensive Aleoholism Project (I.C.AF) (1) The Alcoholism Study
Commission established by Chap. 123A was an existing agency which
could have received and administered the funds received by the govey-
nor from the federal government and used to establish and carry on
the activities of the [owa Comprehensive Alcoholism Project (1.C.AP ),
§7.9 by its terms furnishes no authority for the governor to accept
federal funds wherce the legislature has already established an agency
capable of accepting and administering such funds. (2) Where no state
agency has been established by the legislature which 1s capable of ac-
cepting federal funds the only authority conferred upon the governor
by §7.9 is to accept and conserve such funds. Such §7.9 does not author-
ize the governor to create new agencies to administer such funds., The
legislature has laid down no guidelines for the adminstration of funds
accepted by the governor under §7.9 and any interpretation of §7.9
which would permit the governor to disburse these funds or create new
agencies to administer theni would be an unconstitutional delegution
of Jegislative power not permitted under Art. I11 §1 of the Constitution
of Towa. (3) An appropriation of state matching funds required by the
terms of a federal grant may not be tmphed from §7.9 (4) ¥Funds re
ceived from the federal government under §7.9 become state funds
which may not be disbursed except as requirved by Art. 111, §24, of the
constitution pursuant to an appropriation made by law. Such funds
are not segregated or trust funds and are not special funds under
§8.2(4). (Turner to Leroy Miller, State Rep.), 6/10:67 8$67-6-1

Hon. Leroy S. Miller, State Representative, Paye County: By your
letter of May 5, 1967, vou request an copinion of the attorney general in
the following words:

“Among the list of standing appropriations in the Governor’s Budget
Report, 1967-69, on page 47, appeavs the following
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‘lowa Comprehensive Alcoholism Project
OFG Funds o R
VRA Funds . . . . 7Y

“I have not been able to find any statutory or other official authoriza-
tion for an agency enuitled ‘lowa Comprehensive Alcohohism Project.’
Section 7.9, Code of lowa, 196A, merely says.

*“‘Federal funds accepted. The governor 1s authorized to accept for
the state, the funds provided by any Act of Congress for the benefit of
the state of Iowa, or its political subdivisions, provided there is no
agency to accept and administer such funds, and he is authorized to
administer or designate an agevey to admwnister the funds until such
time as an agency of the state 1s established for that purpose.’

“l can't see how that langnage authorized the establishment of an
agency such as this or authorizes the Governor to do anything except to
receive and hold the federal funds. It does not seem to me that this
section authorizes or creates any standing appropmation. Also, couldn’t
the Alcoholism Study Commission receive and administer these funds
under Chapter 123A.87

“Will you please give me the opinion of rhe Attorney General as to the
proper construction of Section 79 and the status of the lowa Compre-
hensive Aleoholism Project””

The questions you raise first came to my attention when I received a
letter from the Acting Secretary of the Executive Council, W, C. Well-
man, dated February 26, 1967, requesting an opinion as te a lease pro-
posed to be executed by the lowa Comprehensive Alcoholism Project
(hereinafter referred to as the I.C.A.P.) for the office space in Sioux
City. Assistant Attorney General Oscar Strauss returned the lease with-
out approving it, because he could find no authority for the existence of
such an agency.

Before returning the lease, Mr. Strauss, at my direction, conferred
with former Justice and Chief Justice of the Iowa Supreme Court, G. K.
Thompson, who wrote to Mr. Strauss as follows:

“Yours of March 28 is at hand. I have given attention to it and have
studied the provisions of Sections 34, 35 and 41 of Title 29, U.S.C.A. It
is my conclusion that your analysis of the existing situation is correct,
and the governor is without power to enter into the lease agreements
and the research contract.

“I suppose that a chronic alcoholic comes within the meaning of Sec-
tion 41(b) of the above Title. Section 35, which deals with state plans,
provides that the federal authority may approve state plans for voca-
tional rehabilitation under certain conditions. Section 35(a) (3) lays
down as one of the conditions that the plan must ‘provide for financial
participation by the State, * * *’ I understand this to mean that state
funds must be made available to bear part of the cost.

“TIf the sole question here were whether federal funds alone are in-
volved, it might well be argued that the United States Government could
do as it wishes with its moneys; and if it decided to turn them over to
the governor of a state to be expended without standards of any sort,
it might do so and citizens of the state would have no grievance and
right to question. I am not sure this view is right; but the federal legis-
lative procedures seem to be so broad when the matter of giving away
money is concerned that I would not like to rest an entire opinion on the
presumed invalidity of the federal statute.

“But if, as I assume from the language of the Section from which I
have quoted above, there are also state funds which Lave been appro-
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priated as a complement to the federal funds, then we do have the duty
to question the validity of Chapter 70, [Acts, 61st General Assembly,
which is now §7.9, Code of Iowa, 1966]. There can be no real dispute
here that standards are entirely lacking. The governor is apparently
attempting to administer and spend the funds as his own judgment dic-
tates without any guide lines whatever.

“The use of these funds might be upheld if they were to be paid over to
and administered by the Commission on Alcoholism under Chapter 123A
of the 1966 Code. But as I understand your letter, either the federal
government or the governor, or both, do not consider this Chapter ap-
plicable, and they are not being administered under it.”

I have heretofore expressed reservations about the constitutionality of
the project, and have urged Governor Hughes to request implementing
legislation. On May 5, 1967, at a meeting called by the Governor, mem-
bers of my staff and I discussed the problems with Professors Allan
Vestal and Arthur Bonfield of the Iowa Law School; Lt. Gov, Fulton;
Senator George O’Malley; Val Schoenthal and William Sueppel, all of
whom are able and respected lawyers. Professors Vestal and Bonfield
submitted memoranda with supporting arguments which I have care-
fully studied.

The importance of the question is suggested by a statement made
privately to me at the conclusion of the meeting by a lawyer from the
regional office of the U. S. Office of Economic Opportunity (OEO). He
said that if the project is unconstitutional in Iowa, we may lose millions
of dollars and “if Iowa doesn’t want the money, there are plenty of
other states which do.”

Constitutional questions cannot be controlled or decided by reference
to the amount of money which the state stands to gain or lose. Economic
benefits, in quantitative terms, are not entitled to weight in determina-
tions of a strictly legal nature. Moreover, constitutional questions do not
depend on the wisdom of the project, or the good or evil effects of the
program proposed.

Towa Comprehensive Alcoholism Project

According to the project manuals quoted by the State Auditor in his
report for the ten months ended April 30, 1967, page 8:

“The Iowa Comprehensive Alcohol Project was developed as a state-
wide program to combat alcoholism in Iowa. The Project is a joint pro-
gram of the Office of Economic Opportunity [OEO], the Vocational Re-
habilitation Administration [VRA] and the State of Iowa. The director
of the organization is responsible directly to the Governor of Iowa. The
i’;oject is experimental and is currently budgeted through February 28,

69.

“The comprehensive statewide program will draw upon the combined
resources of the sponsors for the establishment of:

1. A system of coordination and interagency cooperation, at all levels
o{' Stzlxte government, to stimulate the development of services for
alcoholics.

2.  An interagency system for the provision and expansion of services
to the alecoholic at the community level.

(Zi’: A community based support staff of subprofessional alcoholism
aides.
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“This project will also establish eight alcoholism community service
centers which will serve two basic purposes: One, act as a catalyst for
local planning, programming, and coordination in the respective geo-
graphical areas; and two, provide direct services to the indigent alcoholic
through assessment, referral, intensive follow-through, follow-up, and
residential care,

“Three residential settings (half-way houses) will be established to
provide the transition between existing facilities and the community,
prevention of institutionalization in some cases, and post-institutional
care in others.

“A prime objective of the Project is the development of maximum serv-
ices to alcoholics through the coordination of, and full utilization of, all
State and local, public and private agencies.”

The proposal which Governor Hughes submitted to Sargent Shriver,
Director of Office of Economic Opportunity, on June 3, 1966, provides
background information for the project; defines the problems; suggests
methods and ideas for solving the problems; describes the organization,
staffing and physical facilities desired; establishes a research and evalua-
tion staff; prescribes the duration of the program and how its develop-
ment is to be scheduled and sets out a budget, including OEO and VRA
Grant Periods for which funds are requested. In addition, there are
several pages of exhibits attached, including copies of letters from other
departments and agencies of the state. Among these is a letter from
Russell L. Wilson, Chairman of Board of Control, to the governor dated
June 3, 1966, stating “we have arranged for the transfer of $17,000.00
from above the ceilings in our mental health funds to provide matching
money for the $150,000.00 of Vocational Rehabilitation Expansion Funds
for the project.” Another letter from the State Comptroller, dated June
10, 1966, to the Federal Vocational Rehabilitation Administration states:

“At the request of the Board of Control of State Institutions, I here-
with agree to transfer $17,000.00 from Board of Control Mental Health
Funds to the State-wide Aleoholism Project.

“This money is to provide the 10% matching funds for Federal Voca-
tional Rehabilitation Administration participation in the Project.”

Governor Hughes has supplied me a copy of the master budget detail-
ing the way the money is proposed to be expended in each of the grant
periods and the contributions therefor to be made by the Office of Eco-
nomic Opportunity [OEOQ], the Vocational Rehabilitation Administration
[VRA] and the State of Iowa. Copies of all these documents will be sub-
mitted herewith.

The total length of the project is 32 months, commencing June 30,
1966 and ending February 28, 1969. See page 33 of proposal which says,
“This timing extends the project over into early 1969 and makes it pos-
sible for legislative changes to be presented and portions of the project
funded by the legislature which convenes in January, 1969.” The project
is to be funded by the following contributions for the 32 months as shown
at pages 17a-17b of the master budget:

OEO Contributions ... . ...$1,315,172.92
VRA Contributions ... . . 375,868.53
State of Iowa contributions _____ .. 45,333.33

Total all sources ... ... N $1,736,374.78
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Towa’s matching contributions to June 30, 1967, the end of the first
VRA grant period, are shown at page 17a to total $17,000.00, which is
the amount transferred from Board of Control Funds as shown by Ex-
hibit B, Page 3 of the State Auditor’s Report. The audit also shows
$145,702.00 has been received from VRA to April 30, 1967, which corre-
sponds with the amount which page 17a of the master budget indicates
is due for the period ending June 30, 1967. Apparently a substantial
part of the VRA funds have been transferred to the OEO fund account.
Contributions from OEQO shown at page 17a of the budget appear to be
running considerably in arrears and behind schedule. Expenditures of
all funds to April 30, 1967, total about $138,000.00, (See pages 2 and 3
of the audit) although there are about $37,500.00 in unpaid bills and
salaries. (Page 8).

The audit uncovered some questionable and inadequate accounting
practices, growing pains and employee misconduct, the latter of which
may be of a eriminal nature, and requires further investigation. The
foregoing represents the bulk of my knowledge about the nature and ad-
ministration of this project.

There is no specific statutory authority for the lowa Comprehensive
Alcoholism Project. It is an agency created by the Governor with the
help of the federal government. The Governor says his power to create
this agency is based on §7.9, Code of Iowa, 1966, as quoted in your re-
quest. He says that it is implied from his power to accept federal funds
under this statute that he has the power to match funds from available
state money not otherwise appropriated, where necessary to meet the
conditions of the federal grant. In his statutory budget report, he shows
§7.9 among the list of code sections which provide for standing appro-
priations. See Governor’s Budget Report 1967-69, Page 47. He treats
the federal funds received by him as not a part of the state treasury for
he makes no mention of these funds in his budget message or report.

The Governor’s position is that there are no other state agencies in
existence capable of accepting and administering the funds provided by
the federal government to the State of Iowa for treatment of alcoholism
and rehabilitation of alcoholics and that the federal government will
make no grants for this purpose to any existing agency

In his proposal to the federal government, Governor Hughes sets out
in full two Iowa laws (Chapter 278, 61st General Assembly, relating to
treatment of drunk drivers and Chapter 280, 59th General Assembly,
relating to study of alcohol in the schools) as “Legislation pertinent to
alcoholism in Iowa” but makes no mention of Chapter 123A, Code of
Towa 1966, enacted by the 59th G. A. in 1961 (Ch. 104) which appears
to provide for an Alcoholism Study Commission which could accept and
administer the funds here in question.

Your question gives rise to the following major problems:

1. Was there an existing state agency ‘“to accept and administer such
funds”?

2. Does the power to administer the funds given the governor by
§7.9, include the authority to change the Iowa Comprehensive Alcoholism
Project and a new agency?
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3. Is an appropriation of matching funds implicit in §7.97

4. Do federal grants accepted by the governor under §7.9 become a
part of the state treasury or general fund which can be expended only
by legislative appropriation?

I

Whether an agency exists which could accept and administer the funds,
must obviously be determined from examination of the statutes. The
only statute in Iowa dealing with this subject of alcoholism is Chapter
123A, Code of lowa, 1966. This is a comprehensive statute enacted by the
59th General Assembly in 1961 (Acts 59th G. A. Ch. 104) under a title
providing:

“An act relating to alcoholics and alcoholism, providing for the crea-
tion of a state commission to study and disseminate information on alco-
holism; to develop a program of prevention and rehabilitation through
research, education and treatment in cooperation with existing agencies
and facilities; to encourage the formation of alcoholic information centers
in the various counties of the state to work with the state commission
and to perform such duties at the local level to help carry out the pur-
poses of this act, and to provide for an appropriation.”

§123A.8 thereof provides:

“Grants and funds. It may furnish grants from its available funds to
private or public treatment centers and institutions to further the treat-
ment of alecoholics and to carry out the provisions of this chapter. The
commission may accept funds, property, or services from any source, and
all revenue received by the commission in any manner including gifts,
grants in aid, reimbursement, or sale of articles or services is hereby ap-
propriated and shall be used in carrying out the provisions of this chap-
ter. Expenditure of any funds available to the commission shall be made
upon vouchers signed by the chairman or the executive director of the
committee.” (Emphasis added).

Chapter 123A expressly creates an agency to accept and administer
the funds here under consideration and to accomplish practically every-
thing, including the establishment of treatment centers, which is now
proposed to be done in the name of the I.C.A.P. The governor cannot
constitutionally establish policy and create or enlarge upon legislative
goals for any purpose whatever. He is obliged to recognize existing
agencies and the law creating them, and to support the execution of
powers vested in the agency by the legislature. Otherwise there would
be no limit to the number of agencies created, officers and employees
engaged, salaries paid or powers exercised thereunder. The test of the
validity of a statute is not what has been done under it, but what may
be done by its authority. Chicago, Rock Island and Pacific R. R. Co. v.
Liddle, (1962) 253 Towa 402, 112 N, W. 24 852.

The Governor has, as will be noted from the organizational provisions
and the table of organization (pages 25 and 32) of his proposal, made
the Alcoholism Study Commission one of four “advisory groups” under

the overall project. He proposes thereby, to subordinate an existir_lg
state agency created by law, with its own personnel, to an agency of his
own creation which has no legitimacy under any statute.
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Moreover, it may be fairly said that the Board of Control, with its
mental health institutions is also an existing agency authorized to accept
and administer these funds. As has been pointed out, the $17,000.00 in
matching funds was transferred to the project from this agency. This
agency has been responsible and deeply involved in the treatment of
alcoholics who make up 259% of the total inmates in its mental hospitals.
Dr. James O. Cromwell, Director of Mental Health of the Board of Con-
trol of State Institutions, in a letter to Governor Hughes dated June 3,
1966, states:

I

... 256% of the admissions to the hospitals have alcoholism as a
major contributing factor to their illness.

“Our hospitals will continue their present treatment programs and in-
crease these as finances and availability of trained personnel allow.”

Removal of the treatment of alcoholics from these hospitals, which
have historically been charged with this responsibility, to treatment
centers, half-way houses, detoxification spaces, rehabilitation houses and
residential care settings, is a policy matter for legislative determination.

I have concluded that the funds must properly have been accepted and
administered by the Aleoholism Study Commission under the provisions
of Chapter 123A, or possibly by the Board of Control. There is no
reason to decide whether any other agency could properly be designated
to do so within adequate guidelines established by law.

II

The second question is whether the power to administer the funds
given the governor by §7.9 includes the authority to rebate an adminis-
trative agency such as the Iowa Comprehensive Alcoholism Project for
this purpose and if so, whether this is an unconstitutional delegation of
legislative power. The answer must turn upon whether adequate guide-
lines are required and provided.

Again, §7.9, Code of Iowa, 1966, provides:

“Federal funds accepted. The governor is authorized to accept for the
state, the funds provided by any Act of Congress for the benefit of the
state of Iowa, or its political subdivision, provided there 1s no agency to
accept and administer such funds, and he is authorized to administer or
designate an agency to administer the funds until such time as an agency
of the state is established for that purpose.”

Assuming that there is no existing agency to accept and administer
the funds, it is my opinion that the power to create such a state agency
for that purpose cannot be fairly implied. The governor has no preroga-
tive powers, but possesses only such powers and duties as are vested in
him by constitutional or statutory grant. 81 C.J.S. 981, States $60. §7.9
and the statutes relating to the Governor’s powers are constitutionally
devoid of essential guidelines to measure the limits of the power of such
an agency or the governor in the manner in which the funds are to be
administered. Such guidelines are a constitutional requisite to the dele-
gation of power both to create the agency and to administer the funds.
Guidelines being requisite and absent, no implication of power to create
an agency is possible. An unconstitutional power cannot be implied.
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Declaring an act of the legislature unconstitutional is a “delicate fune-
tion.” Miller v. Schuster, 1940, 277 Iowa 1005, 289 N. W. 702. It is well
settled that a statute is presumed to be constitutional. The presumption
is strong and the courts will not declare an act of the legislature uncon-
stitutional unless the conclusion is unavoidable. They will do so then
only when the violation is clear, plain, palpable and free from doubt. The
Iowa court has even gone so far as to say that a person challenging the
constitutionality has the burden of negativing every conceivable basis
which might support it. Dickinson v. Porter, 1948, 240 lowa 393, 35
N. W. 2d 66. Where a statute is fairly open to two constructions, one
of which will render it constitutional, and the other doubtful, or uncon-
stitutional, the construction upon which it may be upheld will be adopted.
Eysink v. Board of Supervisors of Jasper Co., 1941, 229 Iowa 1240, 296
N. W. 376. If any reasonable state of facts can be conceived which will
support constitutionality, it will be sustained. An attacker must nega-
tive every possible hypothesis of constitutionality, Lewis Consolidated
School District v. Johnston, 1964, 256 Iowa 236, 127 N, W. 2d 118.

Guided and bound by the foregoing well-established rules, I must con-
clude that §7.9 is constitutional as an act which empowers the governor
to accept and conserve the funds until such time as appropriate guide-
lines are established by the legislature for its administration. The legis-
lature, it is true, empowered the governor to “administer” the funds, but
such power is devoid of guidelines. The constitutionality of the delega-
tion of power to administer, in absence of guidelines, must depend upon
an interpretation of the word “administer.”

To “administer” ordinarily connotes more than to ‘“conserve.” Accord-
ing to Webster (Third New International Dictionary of the English Lan-
guage, Unabridged), “administer” means to manage the affairs of; to
direct or superintend the execution, use, or conduct of; to act in lieu of
an executor in settling (an intestate estate); to mete out: dispense; to '
give ritually; to give remedially (as medicine).

If the word “administer” is taken in the ordinary liberal sense of
English usage, as defined above, the delegation to the governor of the
power to administer the funds would be repugnant to the constitution.
It would be a delegation of legislative authority. Although it is a well
settled rule of statutory construction that words of a statute shall be
given their plain, ordinary meaning, the rules say with still greater force
that a construction which would be constitutional must be adopted and a
construction which would be unconstitutional must be rejected. I am re-
luctant to so interpret the meaning of the word “administer” as to ren-
der it meaningless or superfluous. But it is possible, whether reasonable
or not, to construe the word “administer” to mean no more than “to con-
serve” or “to hold.” That construction enables it to be consistent with the
constitution.

There is no rigid presumption that identical words used in different
parts of the same statute are intended to have the same meaning. The
meaning may vary where the subject matter is not the same in the sever-
al places where such identical words are used. Patterson v. Iowa Bonus
Board, 1955, 246 Iowa 1087, 71 N. W. 2d 1. The legislature in §7.9 in-
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tended to use the word “administer” in a much more limited sense as
applied to the governor than as applied to an agency created by a statute
where guidelines are prescribed. Since, under these rules, the word “ad-
minister,” must be construed in determining the legislature’s purpose in
§7.9, so as not to render the section unconstitutional, the governor is not
empowered to do more than accept and conserve or hold the funds.

Only this limited construction of legislative intent as it applies to the
Governor’s powers under §7.9 is consistent with the title the legislature
gave to the bill by which that section was enacted. The title as found
in Chapter 70, Acts 61st General Assembly, page 98, is:

“AN ACT authorizing the governor to accept federal funds.”
These are words of limitation. Nothing is said therein about adminis-
tering the funds or appropriating state funds.

Article III, §29, Constitution of Iowa provides:

“Every act shall embrace but one subject, and matters properly con-
nected therewith, which subject shall be expressed in the title. But if any
subject shall be embraced in an act which shall not be expressed in the
title, such act shall be void only as to so much thereof as shall not be
expressed in the title.”

In Green v. City of Mount Pleasant, 1964, 256 Iowa 1184, 131 N. W.
2d 5, the Iowa Supreme Court said:

“We have consistently held this section (Art. III, Sec. 29) should re-
ceive a broad and liberal construction, and not a narrow, technical, eriti-

cal construction . . . The details as to land and construction are germane
to the title of Chapter 247 (60th G. A.)”

In Long v. Board of Supervisors of Benton County, 1966, . Iowa
, 142 N. W. 2d 378, the court said:

“The constitutional provision in Article III, Section 29, embodying the
one subject rule also contains an independent requirement that each bill
contain a title which expresses the subject of the bill. Although these
requirements have independent operation, have an independent historical
base, and a separate purpose, they are closely related. . . . The primary
purpose of the title requirement is to prevent surprise and fraud upon
the people and the legislature. Thus if the title fails to express ade-
quately the subject matter of the act or is misleading in its expression
of the subject of the act, then a portion or all of the act must be held
invalid. While it is the purpose of the title requirement to prevent legis-
lation by stealth, the one-subject rule also aids in the eradication of this
psa(ljctziige and so compliments its sister requirement. .. .” (Emphasis
adde

Looking to the title of Chapter 70, 61st G. A., certainly the people of
Towa, as well as the legislature, would be surprised, indeed, to learn that,
in addition to granting the governor the power to accept federal grants,
the act also, for the first time in Iowa’s history, empowered the governor
to:

1) Create one or an unlimited number of new agencies of lowa
government.

2) Appropriate on a continuing basis such funds as are necessary to
match the federal grant to each.
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3) Expend the federal money and matching funds in his discretion,
subject only to conditions, if any, imposed by the federal govern-
ment.

4) Employ personnel in numbers, and at salaries, limited only by the
funds available and such regulations, if any, imposed by the feder-
al government.

5) Extend the credit of the state for the benefit of an individual.

6) Obligate the state for debts and leases where there has been no
legislative appropriation or authorization.

7) Receive public moneys and expend the same without reporting or
accounting for them.

8) Subordinate the operation of legally existing boards and commis-
sions created by the legislature to the discretion and control of a
pf'oject director who holds his office at the pleasure of the governor
alone.

For these reasons, only that part of the statute which authorizes the
governor to “accept for the state” the funds provided, is constitutional.

To the extent that the statute may be construed to authorize the gover-
nor to act, or to the extent the governor does act, beyond holding or con-
serving the funds until an agency of the state is legally established to
administer them, the statute, or the action of the governor thereunder,
violates Article III, Section 1, Constitution of Iowa, relating to distribu-
tion of powers. This is true because there are no guidelines directing
how the funds are to be used. 0.4.G. 6-29-65; Lewis Consolidated School
Distriet v. Johmston, 1964, 256 Iowa 236, 127 N. W. 2d 118; Goodlove v.
Logan, 1933, 217 Iowa 98, 251 N. W. 39; State v. Van Trump, 1937, 224
Iowa 504, 275 N. W. 569; Bulova Watch Co. v. Robinson Wholesale Co.,
1961, 252 Iowa 740, 108 N. W. 2d 365; State ex rel Klise v. Town of
Riverdale, 1953, 244 Towa 423, 57 N. W. 2d 63; 92 ALR 400, 54 ALR
1104, 12 ALR 1435; Panama Refining Co. v. Ryawn, 1935, 293 U. S. 88,
55 Sup. Ct. 241, 79 L. Ed. 446.

Article III, Constitution of Iowa, relating to distribution of powers
provides:

“Departments of government. Section 1. The powers of the govern-
ment of Iowa shall be divided into three separate departments — the
Legislative; the Executive, and the Judicial; and no person charged with
the exercise of powers properly belonging to one of these departments
shall exercise any function appertaining to either of the others, except
in cases hereinafter expressly directed or permitted.”

Aside from the separation of powers and the express prohibition
against the exercise by one department of powers belonging to another,
provided in the constitution, the maxim ‘“Delegata potestas non est dele-
gari” is frequently applied as preventing the delegation of delegated
power. The people, who hold in their hands all power of government,
speaking through our constitution, have delegated the law and policy
making power to the legislature, which in turn cannot again delegate it
to others. Article III, §1, Legislative Department. This is in keeping
with the most fundamental precept of free government. “The first maxim
of a free society is that the laws be made by one set of men and adminis-
tered by another,” is a statement attributed to Paley, and painted high
on the wall of the Polk County district courthouse.
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On June 29, 1965, then Attorney General Scalise released an opinion
to the Governor that a bill enacted by both houses (S.F. 335, Acts, 61st
G. A.) delegating to the highway commission discretionary power to
authorize oversized vehicles to move on the public highways was un-
constitutional as a delegation of legislative power. Citing as his authority
the Lewis School and Goodlove cases, supra, Mr. Scalise opined that the
law was unconstitutional because it “omitted standards or basic rules by
which the highway commission or appropriate local authorities may pro-
ceed in considering the issuance or withholding of a permit” and because
there was “an omission of guide lines.” Following that opinion, Governor
Hughes vetoed the bill.

The Lewis School case held unconstitutional a statute delegating to
the state superintendent of public instruction the power to adopt mini-
mum standards for schools and to withhold state aid for failure to com-
ply with such standards. Finding the guidelines insufficient, the Supreme
Court said:

“All the last quoted statute seems to do is to give the superintendent,
with the approval of the board unlimited authority to do whatever he
deems best in furthering the educational interests of the state. He may
‘adopt such policies as are authorized by law’; he may adopt rules and
regulations for carrying out the provisions of the laws and prescribe any
minimum standards therefor. Is it sufficient that an administrative of-
ficer, or body, be given power to do whatever is thought necessary to
carry out their purposes and to enforce the laws, without other guide
than that they must keep within the law? We think something more 1s
required. * * * where standards or guide lines are readily possible we
think the legislature may not abandon them altogether, and say in effect
to the administrative body: ‘You may do anything you think will fur-
ther the purpose of the law: in so doing you may set up whatever stand-
ards you deem necessary and you may punish for wviolation of those
standards.” "

“Perhaps the most efficient form of government is an intelligent and
benevolent dictatorship. But, passing the point that such dictatorships
rapidly lose their intelligence and benevolence, we must observe that it
is not the kind of government provided for by our constitution. Some
check must be put upon administrative bodies; they must be required to
follow some sort of pattern designed by the legislature. The law-making
body may not entirely abrogate its functions, and surrender them to ad-
ministrative officials.”

“If we are to have a constitutional government, we must adhere to the
constitutional processes provided for it. [t is the declared policy of the
school statutes ‘to encourage the reorganization of school districts into
such units as are necessary, economical and efficient and which will in-
sure an equal opportunity to all children of the state.” Section 275.1, Code
of 1962. This is a desirable goal; but it must be reached by laws and
procedures which do not transgress the Constitution. The end does not
always justify the means; in faect it never does, 1f constitunional precepts
must be disregarded to reach it. Nor will we torture the Counstitution out
of any fair construction or meaning to promote or permit what may be
thought to be a beneficial result. More harm will come from suck pro-
cedure, which in effect sets aside basic safeguards. than will be gained
by the supposed desirable end to be achieved beyond the Constitution in
the particular case.” (Emphasis added).

Professor Vestal in his opinion asserts that a prime consideration n
determining whether a law is an unconstitutional delegation of legisla-
tive power is what is or may be done by its authority. This is sound
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constitutional doctrine. But he extends this concept to suggest that only
when the exercise of the authority takes away, regulates, restricts or
results in punishment, will the Courts hold a delegation, without guide-
lines, unconstitutional. He says that if the exercise of the delegated au-
thority is of a “benefactory nature” or if it gives or creates, as opposed
to taking away, it will be held constitutional even without guidelines.
Such instances do not, he claims, involve the exercise of legislative power,

Professor Vestal bases his conclusion on what he believes the courts
have done rather than on what they have said. He points to no language
and I can find none where any court or learned authority suggests a
distinction based on the benefactory, as compared to the regulatory,
nature of the power exercised. Even looking to what the courts have
actually done, the distinction is not tenable. See Lewis Schoul case,
above.

In State ex rel Klise v. Town of Riverton, 1953, 244 lowa 423, 57 N. W,
2d 63, the Supreme Court held unconstitutional a statute which dele-
gated to the district court the power to uphold a petition for annexa-
tion of territory to a municipality if the court, in the exercise of its
diseretion, found such annexation desirable. The Court said in rejecting
it’s invitation to exercise legislative power of a benefactory nature:

“The incorporation of a municipality is purely a legislative function.
The power to create municipalities cannot be delegated to the judicial
branch of government. The power to extend the boundaries of a mu-
nicipality is an exercise of the power to create a municipality and is with
tl’(xie:ieé(clusive power of the legislative branch of government.” (Emphasis
added).

The Klise case is not merely an ingenious theory. It is the law of lowa
and it is contrary tc the theory that a delegation is unconstitutional only

if it takes away and not if it creates or confers a benefit. But, in any
event, there is no sound reason for making any such distinction. in the

final analysis, all laws, whether regulatory and prohibitive or ‘‘bene-
factory,” while theoretically conceived to be enacted as desirable and for
the public good, take something away from someone. This is the very
essence of power. Under our system of government, what 1s “desirable,”
“necessary,” “for the public good” or “beneficial” are questions of policy
exclusively for the legislature to determine and declare through the laws
it enacts. The Klise case says:

“What is desirable is not a question of fact that can be judicially de-
termined. It is a question of policy or public interest exercisable by the
legislature alone. In this plan of annexation the legislature 1s not giving
the court the permissible function of determining whether facts pre-
requisite to annexation have been established. 1t is endowing the court
with the power to make the conditions precedent to annexation. The
court might decide the city’s ability to furnish fire protection alone would
make annexation desirable. Or the court might decide annexation would
not be desirable unless and until every proper municipal service can be
extended into the territory annexed. No one knows what the legislature
meant by its requirement of desirability. It probably meant the court
was to decide what would best promote or be conducive to the public good.
Plainly this is legislation. The legislature has been entrusted with the
power to pass laws for the public good. It cannot delegate to the courts,
as a condition to the law’s taking effect, the choice of determining
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whether the law will have a salutary effect. Under this statute the court
must say: it is desirable that the city limits be or not be extended. This
is no true finding of fact. {t gives the municipality power to extend if
the court thinks best

“The question of ‘desirability’ 1x not unlike the guestion of ‘necessity
It is well settled that there can be some delegation of legislotive power
m a circumseribed field to aw oduinistrative agency to be ervercised in
accordance with standards and Hmitations fxed by the legistature.” (Em-
phasis added)

In Bulova Wateh o, v, Robinson Wholesale Co., 1961, 252 ITowa 740,
108 N. W, 2d 365, citing the Klise case, the Supreme Court held the non-
signer provisions of lowa’s fair trade act to be an unconstitutional deie-
gation of legislative power to manufacturers, sayving

“A purely fact-finding aurthority may be vested 'n a nonlegisiative
body, but a discretionary power mmvolving matters of policy 15 legistative
in pature and may not be delegaied.”

The statements of these decisions of lowa’s highest court allow for no
distinetion in a constitutional sense between laws of a benefactory, as
opposed to a regulatory, nature.

The classic and best known test of improper delegation of legislative
power is found in the following words quoted in Spurbeck o. Statton,
Commissioner of Public Safety, 1960, 252 Towa 279, 106 N, W 2d 660:

“The plamtiff thuiks the comnissioner is given authority to act with-
out any proper guide. The true rule is expressed in Locke’s Appeu!, 72
Pa. St. 491, quoted with approval in Field vs Clark, 143 U. S. 649, 12
S. Ct. 495, 505, 36 L. Ed. 204 The legistature cannot delegate its power
to make a law, bur ot can make « luw to delegate a porwer 16 deterimine
some fact or state of things upon which the law wiakes, or wtends to
make, its own action depernd

Aside from the constitutionality of the statute itself, there can be little
doubt that this rule applies with equal force to test whether those charged
with administering the statute are acting unconstiturionally by exercis-
ing legislative functions. [t applies to the exercise of power as well as
to the statutory authority for the power. Gilchrist s, Brerring, 1944,
234 Jowa 899, 14 N. W._ 2d 724, 727. Although a statute not objectionabie
on its face may be adjudged constitutional, its effect 1n operation, hy its
improper application to a permissible subject matter may render it un-
constitutional. (16 CJS 253, Constitutional Law $97 and 12 Am Jur
257, Constitutional Law $5066), “A statute, constitutional when applied
to a permissive subject-matter, may become unconstitutional when ap-
piied to a forbidden subject-matter.” Stute o Devins, 1930, 210 Towa 1031,
230 N. W. 865. And that. indeed, is precisely the situation here,

12 Am. Jur. 257, supra, savs:

“A law, though fair on s face and ympartial v appearance, which
applies and administers with an evil eve and nnequal hand so as to make
unjust and illegal discrimination is within the prohibition of the Federal
Constitution. Hence, in a consideration of the classification embodied in
a statute, regard should be giver net only to its tinal purpose, but, like-
wise, to the means provided for its admimistration -— whether, for ex-
ample, it confers upon the administrative authorities arbitrary power
and, without regard to discretion 1 the legal sense of that term, permits
unjust discriminations, founded on differences of race o1 other unjusti-
fiable basis, between persons otherwise 1 swular circumstances.”
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Perhaps the strongest and leading lowa case on the subject of dele-
gation of legislative power is Goodlove v Logan, 1933, 217 Towa 98, 251
N. W. 39. It held unconstitutional a statute delegating to the highway
commission the power to prohibit the stopping of vehicles on the public
highway. Therein, the Court said

“If the Legislature has a right to pass §50h6, granting to the highway
commission the authority to adopt rules and regulations governing the
stopping of cars upon a paved highway, the Legislature can also em-
power the highway commission to pass rules and regulations governing
the speed and right of way and all duries of avtomobile drivers. 1f the
Legislature can delegate ro the highway commission the right to do these
things, then, of course, the Legislature can delegate the same power to
the board of control, to the insurance commissioner, superintendent of
banking, and all other administrative departments of the state may be
likewise empowered to enact rules and regulations to be given the force
of statutes, which said commission might in rheir judgment determine to
be for the general protection of the public. Once such bureaucracy has
fastened itself into the life of legislative power, little else need be done’
by the Legislature than to meet and create boards ™

The prohibition against delegation of legisiative powers in these areas
is equally applicable to power to protect the pubhe health. 16 CJS 617,
Constitutional Law §138 says:

“It 1s the function of the legwslature, as a part of 1ts police power, to
make laws for the prbtection of the pubhc health, and the power to make
such laws, or laws for the public safety. may not he delegated to an
executive officer or board The legislature may, however, enact laws in-
general terms for the pubhc health or safety, and vest in admimmstrative
agencies a large measare of discretion 1n enforcing them, it being suf-
ficient that a definite policy he established for their guidance.”

The prohibition also applies to delegations to the federal government.
16 CJS 563, Constitutional L.aw §133 provides:

“The state legislatures may not delegate their sovereign powers 10 the
federal government. While a statute is vahd which adopts existing
statutes, rules, or reguiations of songress by reference, an attempt to
make future regulations of congress part of the state law s generally
held to be unconstitutional.”

And, in two old [owa cases, the Supreme Court held it unconstitutional
for the legislature to delegate tu the governor its power to determine
when laws would take effect by authorizing him, when he deems it neces-
sary, to add a publication clause. Scott vs. Clark, 1855, 1 lowa 70; Pilkey
v. Gleason, 1856, 1 lowa 521

The case I have found which seems most nearly comparable to the
problem before me is In re Opinion of the Jiustices, 1947, 249 Ala. 637,
32 So. 2d 539. There the Constitution of Alabama provided that it was
the governor’s duty, from time to time, to give the legislature informa-
tion of the state of the government and to recommend for its considera-
tion such measures as he might deem expedient. The Governor asked
the Supreme Court for an opinion as to whether his constitutional duty
to advise the legislature invested him with authority to appoint an in-
terim committee of legislators to make investigations and to inform him
in respect to needed legislation so as to better enable him to perform his
constitutional duties in advising the legislature. The Supreme Court
held that in absence of statute so authorizing, the constitutional pro-
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visions did not clothe the governor with authority to appoint a legislative
interim committee or to name any other committee and clothe it with a
cloak of official status so as to authorize paying it or its members for
services rendered, out of public funds of the state. In so holding, the
Court cited the following two provisions of the Alabama Constitution of
1901 :

§42 “The powers of the government of the State of Alabama shall be
divided into three distinct departments, each of which shall be confided
to a separate body of magistracy, to wit: Those which are legislative,
to one; those which are executive, to another; and those which are judi-
cial, to another.

§43 “In the government of this state, except in the instances in this
Constitution hereinafter expressly directed or permitted, the legislative
department shall never exercise the executive and judicial powers, or
either of them; the executive shall never exercise the legislative and
judicial powers, or either of them; the judicial shall never exercise the
legislative and executive powers, or either of them; to the end that it
may be a government of laws and not of men.” (Emphasis supplied).

Article III, Section 1 of the Iowa Constitution, relating to distribution
of powers, quoted on page 13 of this opinion, is identical in meaning to
these two sections of the Alabama Constitution.

Finally, the legislature cannot empower an executive officer to exercise
unlimited diseretion in appointing officers and employees. State v. Wetz,
1918, 40 N. D. 299, 168 N. W. 835.

In addition to t}xe numerous lowa cases involving the delegation of
legislative authority, see also authorities cited in 12 ALR 1435, 54 ALR
1104 and 92 ALR 400.

Governor Hughes, in creating the Iowa Comprehensive Alcoholism
Project, is exercising what Mr. Justice Cardoza of the United States
Supreme Court described in the Panama Refining Company case, supra,
as a “roving commission” and a ‘“vagrant and unconfined” power to es-
tablish and make law. State v. Van Trump, 1937, 224 Iowa 504, 275
N. W. 569. Under this program, his actions are clearly unconstitutional,
the leases are void and the expenditures are unlawful.

III

The third question for determination is whether an appropriation of
mat¢hing funds is implicit in §7.9. I can find no legal basis or justifica-
tion for the concept of “implied” appropriation insofar as §7.9 is con-
cerned.

Article III, §24 of the Constitution of Iowa is not dissimilar to the
corresponding provisions found in the constitutions of other states and
provides:

“Appropriations. No money shall be drawn from the treasury but in
consequence of appropriations made by law.”

The general rules with respect to appropriations and the disbursement
of public funds may be stated as follows:
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“Authority of law is necessary to an expenditure of public funds. As a
rule, money cannot be drawn from the treasury of a state except in pur-
suance of a specific appropriation made by law. The power of the legis-
lature with respect to the public funds raised by general taxation is
supreme, and no state official, from the highest to the lowest, has any
power to create an obligation of the state, either legal or moral, unless
there has first been a specific appropriation of funds to meet the obliga-
tion. State Constitutions frequently contain provisions to the effect that
no money shall be paid out of the treasury of the state, or from any of
its funds, or from any of the funds under its management, except in pur-
suance of an appropriation by law. The object of such provisions is to
prohibit expenditures of the public funds at the mere will and caprice of
those having the funds in custody, without direct legislative sanction
therefor. . . .” Am. Jur., Public Funds, $42. See also Mason-Walsh-
Atkinson-Kier Co. v. Dept. of Labor and Industries, et al, 5 Wash. 2d
508, 105 P. 2d 832, 835.

“In specific terms, an ‘appropriation’ may be defined as an authority
of the legislature, given at the proper time and in legal form to the
proper officers, to apply a distinctly specified sum from a designated fund
out of the treasury, in a given year, for a specified object or demand
against the state. In general terms, an appropriation is the act of setting
money apart formally or officially for a special use or purpose by the
llt(aiglzlature in clear and unequivocal terms in a duly enacted law.

43

“No particular form of words is necessary to constitute a valid ap-
propriation, but the legislative intent to appropriate funds mnust be clear
and certain; it cannot be inferred by a construction of doubtful acts or
ambiguous language. It is sufficient if an intention to make an appropria-
tion is clearly evinced by the language of the statute, or that no effect
can be given to the statute unless it is considered as making the neces-
sary appropriation. . .” Id. §45

It is apparent from the foregoing that in certain situations, an ap-
propriation may be inferred. Thus an appropriation may, in some states,
be implied where “an intention to make an appropriation is clearly
evinced by the language of the statute, or that no effect can be given to
the statute unless it is considered as making the necessary appropria-
tion.”” But §7.9 does not contain language clearly evincing an intention
to make an appropriation.

Furthermore, §7.9 is not rendered incapable of being given effect with-
out an appropriation of matching funds being implied. It is more prob-
able that the power to accept contained in §7.9 was calculated only to
empower the governor to participate in federal programs under which
the federal government provided 1009¢ of the funds necessary to imple-
ment the same. Results which are both absurd and potentially disastrous
could occur if the power to accept was to be construed as carrying with
it the power to match. All federal programs do not require only a 10
contribution by the participating states. With the staggering sums in-
volved in some of the federal projects, it is conceivable that the governor,
acting under §7.9, could corimit this state to participate in a project re-
quiring 509 or more matching funds; and of such magnitude that it
would virtually empty the state treasury.

The Iowa case coming closest to giving judicial recognition to the doc-
trine of implied appropriation is Graham v. Worthington, [owa
, 146 N. W, 2d 626 (1966). However, in that case, which dealt
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with the constitutionality of the Iowa Tort Claims Act, Chapter 25A,
Code of Iowa, 1966, the statute provided in §25A.11 for the payment of
awards or judgments “out of any money in the state treasury not other-
wise appropriated.” In upholding the constitutionality of the Act, the
court treated §25A.11 as amounting to an express appropriation, and
limited itself to deciding that an appropriation, to be constitutional, need
not be specific in amount.

In the Worthington case, the court, in upholding §25A.11 as an ap-
propriation, relied to great extent on the case of Prime v. McCarthy, 92
Towa 569, 61 N. W. 220 (1894). In the Prime case, the statute in question
granted to the Executive Council authority to pay ‘“such other necessary
and lawful expenses as are not otherwise provided for” and provides
that “warrants drawn therefor be paid by the treasurer of the state.”
The language of the statute did not contain the word “appropriation”
but did grant specific authority for payment of “such other necessary
and lawful expenses as are not otherwise provided for.” The authority
conferred on the Council to pay these expenses was, upon showing that
they were necessary and lawful, considered an appropriation of funds
not_otherwise appropriated.

In the Worthington case, the statute contained the express words,

. otherwise to be paid out of any money in the state treasury not
otherwise appropriated” and this was held sufficient language to consti-
tute an appropriation under Iowa law.

““

§7.9, however, contains no similar language and, in fact, no language
of any kind that can conceivably create even an implied appropriation.
To this extent the Governor’s power to accept is effectively limited to
grants requiring no matching funds.

Certainly it would require extending Worthington well beyond its hold-
ing to conclude therefrom that §7.9, which makes no mention of state
funds or the purposes or sources thereof, and contains no direction of
payment, nevertheless impliedly appropriates from the state treasury the
unlimited sums necessary for the Governor to participate in any and all
federal programs requiring matching funds.

Here, the manner in which the Governor obtained matching funds in-
dicates he did not assert the existence of any such implied appropriation.
On the contrary, his acts, allegedly under authority of §8.39, demon-
strate his belief that he is empowered to transfer to his own budget, or
to any agency requiring such transfer, matching funds to the extent
necessary to meet the conditions of a particular grant. Such a power
would be inconsistent with the clear language of Art. ITI, Sec. 24 of the
Constitution.

Even in the case of an express appropriation, the Worthington case
indicates there must be some limitation by the terms of the Act. The
Court said:

“In the case now before us the amount of the appropriation cannot be
predetermined but is limited by the terms of the Act to the amount of
awards and judgments to claimants under the provisions of the Act
which is a limitation similar to that considered in Prime v. McCarthy,
supra.” (Emphasis added).
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Whether or not the Worthington case would support the proposition
. that the terms of the Act (in this case §7.9) limit the appropriation to
the amount of matching funds required by a particular federal grant,
thereby satisfying the constitutional requirement of adequate guidelines,
is a question which need not be answered in this opinion; for I have al-
ready held that no appropriation under §7.9 may be implied. However, if
the guidelines or limitations are constitutionally inadequate, no appro-
priation could be implied for the reasons stated in part II of this opinion.
An unconstitutional power cannot be implied.

v

The final issue is whether the moneys accepted by the Governor under
§7.9 become a part of the state treasury and thereby come within the
purview of Article III, Section 24, Constitution of Iowa.

Professor Bonfield, in his memoranda, seeks to establish two proposi-
tions which would remove such funds from the mandate of Article III,
Section 24; namely that the funds are simply accepted and held in trust
under the terms of the federal act creating the grant, and, secondly, that
the funds are special funds devoted to special purposes and therefore
not subject to appropriation. Both of the propositions are contrary to
the law of Iowa and the authorities cited by Professor Bonfield do not
support either.

On the contrary, the authorities he cites, as-well as those cited herein,
say that all funds, from whatever source, are state treasury funds and
unless otherwise segregated by law, are a part of the general fund.

Segregation of funds by law in Iowa, as in other jurisdictions, can be
accomplished either by Constitution or by statute, and in all cases the
segregation is accomplished in clear, understandable language.

As examples of Constitutional segregation of funds, see Article IX,
Sections 2, 3 and 4; and the 1942 Amendment to Article VII, Section 8.
These sections constitute clear segregation, of the funds they describe,
for special purposes.

A typical statute that segregates funds is that discussed in Iowa Hotel
Association v. State Board of Regents, 253 Iowa 870, 114 N. W, 2d 539
(1962). Again, this statute set up a special purpose for special funds.

§444.21, 1966 Code of Iowa, establishes and defines “general fund” as
follows:

“The amount derived from taxes, levied for state general revenue pur-
poses, and all other sources which are available for appropriations for
general state purposes, and all other money in the state treasury which
18 not by law otherwise segregated shall be established as a general fund
of this state.” (Emphasis Supplied).

§8.2(2), 1966 Code of Iowa, defines “state funds” as follows:

“ ‘State funds’ means any and all moneys appropriated by the legisla-
ture or money collected by or for the state, or an agency thereof, pur-
suant to authority granted by any of its laws.”

The Comptroller says he handles ICAP funds as special funds under
§8.2(4), Code of Towa, 1966, on the assumption that all federal funds are
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segregated by law and need not be appropriated prior to expenditure.
This is confirmed by the Governor’s Budget Report, 1967-69, page 45,
which says:

“ ‘Private Trust Funds’ and ‘Special Funds’ means any and all endow-
ment funds and any and all moneys received by a department or estab-
lishment from private persons to be held in trust and expended as di-
rected by the donor, or any and all government fees and other revenue
receipts earmarked to finance a governmental agency to which no general
fund appropriation is made by the state.”

OEO and VRA funds received under ICAP are mentioned under the
heading “‘special accounts” on page 47, although no amount is set out
and such funds are not budgeted for appropriation. §8.2(4) says:

“ ‘Special fund’ means any and all government fees and other revenue
receipts earmarked to finance a governmental agency to which no general
fund appropriation is made by the state.”” (Emphasis added).

To place ICAP funds within the purview of this definition, it is neces-
sary to assume 1) that ICAP is a governmental agency and 2) that no
general fund appropriation is made by the state.

The first assumption is obviously incorrect. As we have shown in part
II, §7.9 does not empower the establishment of ICAP or any other govern-
mental agency. Nor is there any statutory authority for the legal exist--
ence of ICAP. Rather, §7.9 contemplates the legislative creation of an
agency to administer funds after they have been accepted by the gover-
nor. When such agency has been created to administer the funds, general
funds will be appropriated to that agency for matching or other pur-
poses. For this reason, the second assumption is entirely misleading.

Moreover, the Governor and Comptroller have said that matching funds
were obtained for ICAP under §7.9 by a transfer of funds under au-
thority of §8.39. Matching funds are required in the bulk of federal
grants. If the governor and comptroller can, under §8.39, match funds
for federal programs, they can do indirectly what they have no power to
do directly; namely, appropriate funds from the treasury. §8.39 provides:

“Use of appropriations — transfer. No appropriation nor any part
thereof shall be used for any other purpose than that for which it was
made except as otherwise provided by law; provided that the governing
board or head of any state department, institution, or agency may, with
the written consent and approval of the governor and state comptroller
first obtained, at any time during the biennial fiscal term, partially or
wholly use its unexpended appropriations for purposes within the scope
of such department, institution, or agency.

“Provided, further, when the appropriation of any department, institu-
tion, or agency is insufficient to properly meet the legitimate expenses of
such department, institution, or agency of the state, the state comptroller,
with the approval of the governor, is authorized to transfer from any
other department, institution, or agency of the state having an appropria-
tion in excess of its necessity, sufficient funds to meet that deficiency.”

It is evident from a reading of this section that any transfer made by
the Comptroller and Governor by virtue of it must be made to a depart-
ment, institution or agency and only when the appropriation of any de-
partment, institution, or agency is insufficient to properly meet the legiti-
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mate expenses. Can it be said that the I.C.A.P. appropriations was in-
sufficient? There was no such appropriation; no such department,-insti-
tution or agency.

It is argued that I.C.A.P. is only a part of the “office of the governor”
and that the transfer was therefore to the “office of the governor.” It
must necessarily follow, then, that the appropriation to the Governor
was nsufficient to properly meet the legitimate expenses. We have not
been advised that this was factually determined. But, returning to the
last words of §8.2(4), specifically the words “governmental agency to
which no general fund appropriation is made by the state,” it is apparent
that either the transfer of funds was improper under §8.39 or the
I.C.A.P. funds are not “special funds” within the meaning of §8.2(4).
A general fund appropriation is made to the Governor so the 1.C.A.P.
funds, if they are really funds of the Governor, cannot meet the definition
in §8.2(4) as special funds. If they are not funds of the Governor, then
the transfer of matching funds was mot made under the guidelines of
§8.39, which, as pointed out above, is a transfer power to supplement an
appropriation that is sufficient.

Article III, Sec. 24, Constitution of Iowa, provides:

“No money shall be drawn from the treasury except in consequence
of appropriations made by law.”

In discussing a like provision of the Constitution of the State of Wash-
ington, the Supreme Court held:

“The purpose and effect of Article VIII, Section 4, of the Constitution
are aptly stated in State ex rel Peel v. Clausen, 94 Wash. 166, 162 P. 1,
3, as follows:

‘The object of the Constitution (Art. 8, Sec. 4) is to prevent expendi-
tures of the public funds at the will of those who have them in charge
and without legislative direction. . . .

‘It is well understood that these provisions — and they are common to
most, if not all (of) our written Constitutions — are mandatory, and
that no moneys can be paid out without the sanction of the legislative
body.’” Mason-Walsh-Atkinson-Kier Co. v. Department of Labor and In-
dustries, et al, 5 Wash. 2d 508, 105 P. 2d 832, 835.

The question of whether or not special taxes on motor vehicles and
motor fuels necessarily find their way into the state treasury was raised
in Kansas in 1934. There the legislature by statute provided that these
funds, as collected, be transmitted to the Treasurer and disbursed on
proper orders of the highway commission. The court stated:

“ .. When our people by amending Article II, Sec. 8 of our Consti-
tution . . . so that the state could construct and maintain a state sys-
tem of highways and levy special taxes . . . for that purpose, they made
no specific provision that the moneys so raised and used should neces-
sarily find their way into the state treasury, but left the legislature free
to provide for the collection and disbursment of such funds in the way it
deemed best. . . .”

The court later states:

3

‘. . . Since these funds are not required by the Constitution to find
their way into the state treasury, and by statute do not do so (emphasis
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supplied) Art. 2, Sec. 24, requiring approprlatlon of moneys from the
state treasury, has no apphcatlon

State ex rel Boynton, Atty. Gen. v. Kansas State Highway Commission,
139 Kan. 391, 32 P. 2d 493 (1934)

Similarly, the Supreme Court of Montana in State ex rel State Aero-
nautics Commission et al v. Board of Examiners of State et al, 121 Mont.
402, 194 P. 2d 633 (1948) was faced with a constitutional argument
mounted against a statute described by the court as follows:

“Section 20 of Chapter 152 provides that all costs and expenses of ad-
ministering the Act shall be paid out of the state aviation fund . .. It
provides that the aviation fund shall be made up of the following
revenues:

“All gifts and all legislative appropriations for said fund; all moneys
received from any branch or department of the federal government. . . .”

The court then referred to the following section of the Act:

“(d) Disposition of federal funds — All monies accepted for disburse-
ment by the commission pursuant to subdivision of this section shall be
deposited in the state treasury, and, unless otherwise prescribed by the
authority from which the money is received, kept in separate funds, de-
signed according to the purpose for which the monies were made avail-
able, and held by the state in trust for such purposes. All such monies
are hereby appropriated for the purposes for which the same were made
available. . . .’ (Emphasis Supplied) State ex rel State Aeronautics
Commission et al v. Board of Examiners of State et al, 121 Mont. 402,
194 P. 2d 633 (1948).

While the court, in the above-cited case, holds that the statute under
attack was constitutional, it does not hold for the proposition cited by
Professor Bonfield that because federal funds were involved they never
reached the general fund, and therefore do not require appropriation
prior to expenditure.

Rather, both of the above cases hold that where the constitution and
statutes are silent with regard to a special fund, all funds become gener-
al state funds, no matter what the source of the funds may be. And
there are other cases which support this proposition and require approp-
riation before expenditure as required by our Constitution. State ex rel
Western Bridge & Construction Co. v. Marsh, State Auditor, et al, 111
Nebr. 185, 196 N. W. 130 (1923).

In the Nebraska case, the court held that it was a “fanciful interpreta-
tion” of the contract between the state and the United States to say that,
in dealing with the federal government the state was exempt from the
direction of its constitution and the operation of its statutes.

See also State v. Lucas et ¢l, 390 Ohio 519, 85 N. E. 2d 154 (1949)
wherein the state of Ohio appropriated funds for a specific purpose,
paid them over to political subdivisions which deposited them in special
funds, and provided for a reverter of any unused funds at the end of a
specified period to revert to the state treasury. The court in this case
held that the funds lost their identity as state funds upon being paid
over to the subdivisions. See also, State ex rel State Employees Retire-
ment Board v. Zelle, 31 Wash. 2d 87, 201 P. 2d 172 (1948); Ellis v.
Stephens et al, State Board of Engineering, 185 Cal. 720, 198 Pac. 403
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(1921) ; California Highway Commission et al v. Riley, State Controller,
192 Cal. 97, 218 Pac. 597 (1923).

Summanry

On behalf of the State of Iowa, Governor Hughes has accepted federal
funds from the Office of Economic Opportunity (OEQO) and the Voca-
tional Rehabilitation Administration (VRA) for the treatment of alco-
holism. $17,000.00 was transferred from the Board of Control’s approp-
riation to provide the requisite state matching funds for the first portion
of the VRA grant. To initiate the program, the Governor has established
the Iowa Comprehensive Alcoholism Project (ICAP), which purports to
act as a state agency, with its own director appointed by the governor,
and its own personnel. The Alcoholism Study Commission, a state agency
under Chapter 123A, Code of Iowa, 1966, has been subordinated to ICAP
as a mere advisory group thereof.

There was no statutory authority for the establishment of ICAP. §7.9¢
Code of Iowa, 1966, by which the Governor claims power for his acts,
authorized the governor only to accept and conserve funds provided there
is no existing state agency to do so. The Alcoholism Study Commission
and the Board of Control were such existing state agencies. In absence
of such an existing state agency, however, §7.9 does not empower the
governor to establish ICAP or any other state agency. The Governor’s
actions were an unconstitutional exercise of legislative power in violation
of Article I1I, Section 1, Constitution of Iowa relating to the distribution
of powers. An appropriation to match federal funds is not implicit in
§7.9. The federal grants became a part of the state treasury and ex-
penditure of them, as well as of the state’s matching funds, in absence
of appropriation is a violation of Article III, Section 24, Constitution of
Towa.

I have urged the Governor to request the enactment of appropriate
legislation. 1 am now obliged to renew my recommendation that the fac-
tual situation be resolved by such action as the legislature deems proper.

June 12, 1967

HOSPITALS — Trustees — §741.11. Trustees are prohibited from accept-
ing an advantageous low bid for supplies or contractual services where
one of the trustees has direct or indirect pecuniary interest in the
award of the low bid.

Mr. Stanley R. Simpson, Boone County Attorney: This is in reply to

your request for an opinion on an interpretation of section 347.15, 1966
Code of Iowa, which reads as follows:

“No Trustee shall have, directly or indirectly, any pecuniary interest
in the purchase or sale of any commodities or supplies procured for or
disposed of by said hospital.”

The question posed in your letter is set out as follows:

“The legal question is, if in a situation supplies or contractional serv-
ices are made and the low bidder is a firm or business where a trustee
may be employed with or has ownership interests, does the above statute
prohibit the hospital from accepting a low bid?”

The prohibition in §374.15 is similar to that of §741.11, which provides:
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“Members of boards of supervisors and township trustees shall not buy
from, sell to, or in any manner become parties, directly or indirectly, to
any contract to furnish supplies, material, or labor to the county or town-
ship in which they are respectively members of such board of super-
visors or township trustees.”

In interpreting this section of the Code, the attorney general, in 1963,
ruled that a county board of supervisors cannot accept the bid submitted
after calling for sealed bids by advertisement, if any member of the
board owns stock in the company submitting the bid, even though the
bid might be most advantageous. I am enclosing a copy of the opinion
and you will note that it contains a number of pertinent citations.

It is our opinion that the question which you raise must also be an-
swered in the affirmative, that the hospital would be prohibited by the
statute cited from accepting a low bid, where one of the trustees of the
hospital is employed or has ownership interest in the company sub-
mitting such low bid.

June 12, 1967

There is no statutory authority in a Community School District to em-
ploy an Attorney on a retainer basis for advising such District on
anticipated legal problems and for attendance at Board meetings. Sec-
tion 279.35, Code of 1966, does not provide such authority.

Myr. Ben A. Galer, Attorney at Law: This is in reply to your letter of
May 18, 1967 in which you sought information relative to whether or not
the Mount Pleasant Community School District Board of Directors has
authority to engage an attorney on a retainer basis for advice on an-
ticipated legal problems and attendance at board meetings.

§279.35, Code of Iowa, 1966, which you cite in your letter authorizes the.
employment of counsel ‘“where actions may be instituted by or against
any school officer to enforce any provision of law,” and while this lan-
guage does permit a liberal interpretation including any and all possi-
bilities of litigation, it cannot reasonably be interpreted to permit the
employment of an attorney to merely attend school board meetings. In
this connection, I am enclosing a copy of an Attorney General’s opinion
dated January 2, 1912 which provides a more restrictive interpretation
of the section of the Code cited. It appears to us that in the intervening
years, the practice has “grow’d like topsy” until it is now customary for
an attorney to be employed before suit is actually commenced although
the statutory authorization has not been amended.

June 13, 1967

CONSTITUTIONAL LAW — At III, $84 and 5. The term “subdistrict”
in House File 736 means “district” within meaning of above constitu-
tional sections and candidate for office of state senator and/or repre-
sentative must reside in “subdistrict” he seeks to represent. Sixty day
residence requirement in Art !l, §4, does not apply to primary
election.

Hon. Johw M. Ely, Jr.. State Senator- I bave your letter of June 2,
1967, in which you request an opinion of this otfice as follows:
“Your attention 1s called to House File 736 and to Article 111, Sections

4 and 5 of the Constitution of the State of lowa. I request your opinion
in answer to the following questions:
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1. Must a candidate for state senator or state representative actually
reside in the senatorial or representative subdistrict he is seeking to
represent if he does, \n fact, vesiwde in the countv which has been sub-
districted?

2. Excluding special elections, does the six'y day residence period re-
ferred to in Article TTI, Section 4 of the Constitution of the State of lowa
refer only to the gereral election™”

The underlying purpose of House File 736 entitled, “An Act to provide
for representation in the senate and house of representatives in the sixty-
third general assembly.” may be found by reference to the following ex-
planation which accompames this bill-

“This bill establishes senatorial and representative districts for the
election of members of the lowa General Assembly in the 1968 general
elections Those counties which in the past have elected more than one
senator and those counties and districts which have eiected more than
one representative have been subdivided into senatorial and representa-
tive subdistricts respectively so that no more than one senator or one
representative shall bhe elected from anv one district or anv one sub-
district

and to §2 of such bill which sets out the principles which are followed in
the bill in seeking to accomplish this objective. §2 of House File 736
reads as follows:

“The general assembly hereby determines that during the interim
period before a constitutional amendment becomes effective and in order
to provide fair and equal representation to all citizens of lowa. the ap-
portionment of the general assembly for the 1968 general election and
any special election to Al any vacaney in the sixtv-third (63vd) general
assembly shall be based npon the following principles

1. The senate and the house of representatives shall be apportioned
on a population basis ro insure that the one (1) man, one (1) vote priner-
ple shall be implemented and mamtained in the apportionment of the
general assemhly

2. All senators to be elected in the 1968 general election shall be
elected from single-member senatorial districts or in any county with a
population entitling that county to elect more than one (1) senator, each
senator within the county shall be elected from a single-member sena-
torial subdistrict

3. All senators elected 1n 1966 shall in the sixty-third (63rd) general
assembly represent the single-member senatorial district from which they
were elected, or if elected from a county from which more than one (1)
senator was elected in 1966, they shall represent a single-member sena-
torial district within the county

4. All representatives shall he elected from single-member representa-
tive districts and m any county or in any district with a population en.
titling that county or district to elect more than one (1) representative,
each representative shall be elected from a single-member representative
subdistrict.

5. No county shall be divided and attached to another county or part
of a county in forming a senatorial or representative district or subdis-
trict except where the attachment is necessitated to maintain the one (1)
man, one (1) vote principle.

The general assembly hereby declares that the foregoing provisions
have been followed in this Act and that the provisions are necessary and
reasonable to provide fair and equal representation in the general as-
sembly to all citizens of Iowa.”



156

Subsections 27, 29 and 30 of §3 of House File 736 illustrates so far as
the senate is concerned the three basic situations which would exist if the
bill became law:

“27. Story county shall constitute the twenty-seventh senatorial dis-
trict with one (1) senator.

*

“29. Carroll county and Crawford county shall constitute the twenty-
ninth senatorial district with one (1) senator.

“30. Dubuque county shall constitute the thirtieth senatorial district
and shall be subdivided into the two (2) following senatorial subdistricts
with one (1) senator for each subdistrict: * * *”

The bill elsewhere provides for similar redistricting of representative
districts. The first question you have raised relates only to the situation
exemplified by $§3(30) of House File 736, as set forth above, in which a
county is subdivided to form two or more election districts out of what
was formerly but one such district. The answer to this question hinges
on whether or not the draftsmen of House File 736 can by resorting to
the semantic device of characterizing the new election districts created
by this bill as “subdistricts,” overcome the requirements of Article III,
§84 and 5 of the Constitution of Iowa, as to the residence of candidates
for election to the general assembly, which are here set forth:

“Qualifications. Sec. 4. No person shall be a member of the House of
Representatives who shall not have attained the age of twenty-one years,
be a citizen of the United States, and shall have been an inhabitant of
this State one year next preceding his election, and at the time of his
election shall have had an actual residence of sixty days in the County,
or District he may have been chosen to represent.

“Senators — qualifications. Sec..5. Senators shall be chosen for the
term of four years, at the same time and place as Representatives; they
shall be twenty-five years of age, and possess the qualifications of Repre-
sentatives as to residence and citizenship.”

In our opinion the authors of House File 736 have, by recourse to the
shibboleth “subdistricts,” failed to overcome the constitutional mandate
that a candidate for the senate or house of representatives share m com-
mon with those whose votes he seeks, residence in a common election dis-
trict, by whatever name called, and that for purposes of §§4 and 5 of the
constitution a subdistrict is nothing more nor less than an election dis-
trict. Accordingly, in reply to the first specific question you present it
is our opinion that in the event House File 736 became law, a candidate
for state senator or state representative would have to actually reside
in the senatorial or representative subdistrict he is seeking to represent
regardless of the fact that such candidate might reside in the county
which has been subdistricted to form such so-called subdistrict.

We might make the parenthetical observation that it is improbable
that the authors of House File 736 contemplated that it should be pos-
sible in a district composed of two subdistricts, one rural and one urban
in character, that a candidate residing in the urban subdistrict would be
elected to represent the rural constituency — or vice versa.
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In order to afford the citizens of a state fair and equal representation,
the Supreme Court of the United States in Reynolds v. Sims, 377 U. S.
533, 84 S. Ct. 1362 (1964) has required that states should be divided into
senatorial districts of compact and contiguous territory as nearly equal
in population as may be, and each district shall be entitled to elect one
senator.

House File 736 was apparently conceived as a legislative response to
the case of Kruidenier v. McCulloch, ... _lowa . __, 142 N. W, 2d
355 (1966), which found that while the 1965 temporary reapportionment
plan, Acts 61st G. A., C. 88, was insufficient to meet the requirements of
the United States Constitution, as interpreted by the United States Su-
preme Court, that both houses of a state legislature be elected on the
basis of population, it was adequate as an interim measure; and that the
Sixty-second General Assembly would be the appropriate body to devise
a scheme of apportionment more consonant with the ukase of the U. S.
Supreme Court, i.e. the so-called “one-man, one-vote” rule laid down in
Reynolds v. Stms, supra. As stated by the court in Kruidenier v. McCul-
loch, supra, in summarizing its decision:

“The Sixty-second General Assembly of [owa will have the power to
and 1s the appropriate body to provide such subdistricting.

“The equal protection clause requires that a state make an honest and
good faith effort to construct districts, in both houses of the legislature,
as nearly of equal population as is practicable.”

It was stated in Kruidenier v. McCulloch, supra, and held by the Penn-
sylvania Supreme Court in Butcher v. Bloom, 415 Pa. 438, 203 A 2d 556,
(1964) that, if necessary, any political subdivision or subdivisions may
be divided or combined in the formation of district where the population
principle cannot otherwise be satisfied. Pennsylvania also recognized the
principle that apportionment should be among the several counties and
that counties should be utilized as units of representation to the maxi-
mum extent consistent with the equal-population principle. As in lowa,
Pennsylvania held that no provision of the Pennsylvania constitution
prohibited the division or combination of counties in the formation of
districts where the population principle could not otherwise be satisfied.

In complying with these prineiples, House File 736, would create single
member subdistricts to comply with the principle of fair and equal repre-
sentation. The question then arises as to whether “subdistricts” are to
be interpreted and have the same definition as “district.”” If such is the
case, then under Art. 111, §§4 and 5 the candidate in order to qualify for
office, must reside in the subdistrict 60 days next preceding the election.

The portion of the Kruidenier decision hereinbefore quoted is but one
instance where the word ‘‘subdistriet’” has been used as a verb in that
opinion.

However, the opinion of the court in Kruidenier is replete with numer-
ous instances in which the word “subdistrict” 1s used in the predicative
sense but nowhere is the expression used as a noun. In speaking of the
subdistricting process the court always described the resulting geographi-
cal entities as “districts.” At one point in its opinion in Kruidenier the
supreme court of Iowa defined subdistricting in the following terms:
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“Defendants assert and the trial court held this provision prohibits
subdividing a county in forming a senatorial or represenmtative district
wholly within that county, 1.e., what is commonly called subdistricting.
Plaintiffs contend. however, section 37 prohibits only dividing a county
and attaching the divided part to all or part of another county or other
counties in forming a legislative district. Otherwise stated, the conten-
tion is that section 37, supra, does not proscribe establishing more than
one district within a single county so long as it is not combined with
territory outside the county.” (emphasis supplied)

It is apparent that the supreme court regards the process of sub-
districting as resulting in the creation of new election districts, not sub-
districts.

The court in that case held that dividing a county in forming a legis-
lative district was not unconstitutional under Art. III, §37 unless the
divided part was attached to part or all of another county or counties.
The apparent intent of the court was that the subdivision of the county
would create new legislative districts constituting independent legal en-
tities. Specifically, the court required the subdivision of Polk County
(subdistricting) after the 1966 elections. Kruidenier v. McCulloch, 142
N. W. 2d 355, 369. In carrying out the order of the court in Kruidenier,
House File 376 provides at page 20 that Polk County should be the
twentieth district and contain several subdistricts. However, the appar-
ent intention of the house was to avoid the previous multi-member dis-
trict and to adopt a one-member one-vote principle. Under this principle,
residents of the subdistrict are allowed to vote only for representatives
“from a single-member senatorial subdistrict.” House File 736, p. 1. It
would follow that electors residing in a certain subdistrict would not be
able to vote for candidates in another subdistrict. As a result, subdis-
tricts have attained the status of a separate independent legal entity and,
in fact, can be interpreted as districts. To reiterate the definition of
subdistricting in Kruidenier subdistricting is the method by which a coun-
ty (i.e. Polk County) is divided into senatorial or representative districts
wholly within that county. The fact that Polk County is designated as a
district under House File 736, p. 20 is done simply to define the area
which shall be divided in forming voting districts.

It is true that the legislature may be its own lexicographer. Graham
v, Worthington, ____._._ lowa._._. ..., 146 N. W. 2d 626, 632 (1966) and
cases and authorities cited therein, and that it “may enact any law de-
sired” provided it is not clearly prohibited by some provision of the
Federal or State Constitution, Id. at 631. However, it is equally axio-
matic and too well settled to require citation of authorities that in inter-
preting an act of the legislature where two constructions are possible,
the one will be adopted which does not lead to consequences which would
serve to make the act unconstitutional. Thus, we are under a duty to use
every reasonable effort to attribute to the word “subdistrict” a meaning
in harmony with the constitution.

The word “subdistrict” is alien to the Constitution of Iowa. The term
used in Article III, §4 is “District.” In determining whether or not the
term ‘“‘subdistrict” as used by the legislature is synonomous with the ex-
pression “District” in the constitution a relevant line of inquiry would
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involve an examination into the underlying purposes for the residence
requirement for candidates for the state house of representatives and
senate as articulated by the people in their constitution.

The apparent policy reason behind Art. ITI, §§4 and 5, is that electors
under the fair and equal representation doctrine under the 14th amend-
ment should have the opportunity to be represented by individuals who
share the same interests and who by reason of their residence are close
to and understand the problems of their constituencies.

In a recent decision, Dusch v. Davis, ... U. S. ., 8. Ct.
..(1967) the United States Supreme Court upheld a plan adopted

by the Virginia legislature under which the City of Virginia Beach was
consolidated with adjoining Princess Anne County in forming a borough
form of government. Under the plan adopted a council of eleven was
established with all members to be elected at large. There was no re-
quirement as to residence insofar as four members were concerned. How-
ever, the plan required that each of the remaining seven members be a
resident of one of the seven boroughs comprising the new City of Virginia
Beach. In rejecting a challenge to the validity of the residence require-
ments of this plan the court quoted with approval a portion of the opinion
of the district court below:

“The principle and adequate reason for providing for the election of
one councilman from each borough is to assure that there will be mem-
bers of the City Council with some general knowledge of rural problems
to the end that this heterogeneous city will be able to give due considera-
tion to questions presented throughout the entire area. . . . the history-—
past and present—of the area and population now comprising the City
of Virginia Beach demonstrates the compelling need, at least during an
appreciable transition period, for knowledge of rural problems in han-
dling the affairs of one of the largest area- wide cities in the United
States. Bluntly speaking, there is a vast area of the present City of
Virginia Beach which should never be referred to as a city. District
representation from the old County of Princess Anne with elected mem-
bers of the Board of Supervisors selected only by the voters of the par-
ticular district has now been changed to permit city-wide voting. The
‘Seven-Four Plan’ is not an evasive scheme to avoid the consequences of
reapportionment or to perpetuate certain persons in office. The plan does
not preserve any controlling influence of the smaller boroughs, but does
indicate a desire for intelligent expression of views on subjects relating
to agriculture which remains a great economic factor in the welfare of
the entire population.”

While it is certainly true that the plan before the court in Dusch v.
Davis, supra, is entirely different from the reapportionment scheme em-
bodied in House File 736 the language of the opinion above quoted does
manifest a recognition by the United States Supreme Court that there
are valid and persuasive reasons for a residence requirement for candi-
dates, even in a multi-member district.

For these reasons, the adoption of the bill under House File 376 into
law would necessiate the residence of the candidate in the subdistrict he
may have been chosen to represent 60 days preecding the election,

In answer to the second question you have raised, it is my opinion that
the sixty day residence period referred to in Article III, §4 of the Con-
stitution of Iowa refers only to general elections, In framing your ques-
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tion you have expressly excluded special elections so that the only ques-
tion remaining is whether the term “election” as used in Article III, §4
includes primary elections.

This issue was squarely presented to and decided by the Iowa Supreme
Court in State v. Carrington, 194 Iowa 785, 190 N, W. 390 (1922), As
stated by the court therein:

“A primary election is not an election, within the meaning of the Con-
stitution; nor is it such within any meaning known to the common law.
It is purely a legislative creation, that involves neither life, liberty, prop-
erty, nor franchise. It is enacted solely for the benefit of orderly pro-
cedure in the administration of political parties respectively, whereby
each may select candidates for office, to be submitted to the consideration
of all the electors at the general election. In its creation the legislature
was subjected to no constitutional inhibition; nor are its imperfections,
if any, subject to attack on constitutional grounds. Prior to its legisla-
tive creation, the primary election never was or could be the subject of
judicial cognizance; nor in its creation has the legislature conferred or
taken away any right which has been heretofore, or can be hereafter, the
subject of judicial cognizance, except so far as such right may be later
conferred by legislation.” (emphasis supplied)

Thus the court recognized that a primary election is not an election as
that term is used in the constitution. Accordingly, Article III, §4 im-
poses no requirement on a candidate in a primary election contest that
such person shall have had an actual residence of sixty days prior to such
primary election in the county or distriect from which he hopes to become

a candidate in a general election.
June 16, 1967

AREA HOSPITALS — S.F. 447. An area hospital, once established, may
not increase or decrease the boundaries of the area it serves,

Hon. James T. Klein, State Representative: This will acknowledge your
letter of June 8, 1967 in which you ask an opinion of this office with
reference to Senate File 447 and the possibility of increasing or decreas-
ing the area included in an area hospital after such area hospital has
been incorporated.

The only language contained in Senate File 447 that deals in any way
with the question you pose, is that contained in section 3 and reads as
follows:

«“

. and in planning for such hospitals, a county board of super-
visors may exclude any township of the county which the board of super-
visors determines would not sufficiently benefit by the merger.”

In all other respects Senate File 447 is silent with regard to the ques-
tions you pose,

Under Iowa law, all political subdivisions are creatures of statute and
possess only those powers granted to them by the legislature. In this re-
gard, [ would call your attention to sections 362.26-.31. inclusive, Code of
Towa, 1966, which is the statutory authority granted by the legislature to
cities and towns by which the corporate limits of a city or town may be
extended. Section 362.32 is the statutory authority under which the city
limits of a city or town may be reduced. Without the benefit of these
two authorizations cities and towns in Towa would be unable to change
their municipal lines.
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In addition, your attention is called to section 455.128, Code of lowa,
1966, which grants to levy and drainage districts, the power to annex
additional land and similarly sections 274.13-.15, inclusive and section
274.37, which sections allow school districts to adjust their boundaries.

All of the above are typical sections found in the Code of lowa, which
do allow political subdivisions to change the territory which they govern.
Without such express legislative authority, a political subdivision has no
such power.

It is therefore my opinion that once an area hospital bas been estab-
lished under Senate File 447, absent further legislation authorizing a
change in the size of the area, there is no authority to increase the size
by adding additional townships nor is there any authority for any town-
ship to remove itself from the approved area.

June 16, 1967

A special fuel user holding a license is entitled to the credit provided for
in §324.16, Code of 1966.

Myr. Wayne J. Fullmer, Director, Motor Vehicle Fuel Tax Division:
Reference is herein made to yours of the first inst., in which you sub-
mitted the following:

“Chapter 324.16, Code of 1966, Iowa Motor Vehicle Fuel Tax Law, in
part, sets out the following:

A licensee having received motor fuel or special fuel which thereafter
(1) he uses for any purpose other than as fuel for propelling motor
vehicles or (2) while owned by him is lost or destroyed through account-
able leakage or through fire, accident, lightning, flood, storm, act of war
or public enemy or other like cause, shall upon application to the treas-
urer supported by proof as the treasurer may reasonably require, be en-
titled to 2 memorandum of credit which he may apply against subsequent
liability under this chapter.

“It would appear that the above statute would apply only to a person
licensed as a distributor of motor fuel or special fuel based on the fact
that the statute sets out the wording “a licensee having received motor
fuel or special fuel.”

“Licensee” defined, 324.2, Subsection 3.
“The word “received” defined 324.2, Subsection 5.

“Your opinion is requested on the following: May a person licensed as
a special fuel user under 324.36 (a person so licensed defined as a “licen-
see” 324.33, Subsection 5), who, having paid the fuel tax, apply for a
memorandum of credit for fuel used or lost as is set out in 324.16.”

In reply thereto I answer your question in the affirmative, i.e. that a
licensee of special fuel has an equal status with the licensee of motor
fuel insofar as the benefits of Section 324.16, Code of 1966, is concerned.
This statute is plain and unambiguous and needs no interpretation so to
conclude. The license of a distributor of motor fuel is described in Sec-
tion 324.2(3) and is wholly separate and distinct from a license to act
as a special fuel dealer which is described in Section 324.33(5), Code of
1966. The word “received” as used in Section 324.16 has significance only
as identifying the motor fuel licensee as entitled to the credits provided
by Section 324.16. A “licensee having received motor fuel” as used in
Section 324.16, has reference to Section 324.2(5), which describes in
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specific terms the different situations involved in the designation of
“motor fuel deemed received.” There is no such statutory designation as
far as special fuel is concerned. Thus Section 324.16, Code of 1966, cor-
rectly identifies the beneficiaries of Section 324.16 as “licensee having
received motor fuel or” a licensee of special fuel as entitled to the credits
provided in Section 324.16. Therefore in answer to your question a user
in special fuel is entitled to the benefits of Section 324.16.
June 16, 1967

INSTITUTIONS: Legal Settlement: Minor Child: §§230.1, 252.16(5),
633.3(19), (20), 633.556, 633.570, 1966 Code of Jowa. Legal settlement
of a minor child remains that of his deceased mother having his cus-
tody, and not of grandmother with whom he resided who is not ap-
pointed guardian of the person, but only guardian of the property of
said minor,

Mr. M. J. Brown, Administrative Assistant, Board of Control of State
Institutions: Your letter dated May 24, 1967 addressed to the Attorney
General’s office, regarding Danny Coburn, a minor child who was ad-
mitted to the Mental Health Institute at Independence, Iowa on January
30, 1967 from Fayette County, has been turned over to me for attention.

In your letter you state the facts to be:

“A dispute has arisen between Fayette and Black Hawk counties con-
cerning the legal settlement of the above named minor child who was
admitted to the Mental Health Institute, Independence, Iowa, on January
30, 1967 from Fayette County.

“The parents were divorced and the whereabouts of the father is un-
known. The mother, who lived in Black Hawk County at the time, was
killed in an accident on February 11, 1964, She had been receiving Aid
to Dependent Children from Black Hawk County.

“The four minor children went to live in the home of their grand-
mother who lives in Fayette County, and she became guardian of their
property. (Copy of the court order is attached.) It is my understanding
that Black Hawk County has paid the Aid to Dependent Children allow-
ance since the guardianship was opened in January, 1964.

“I would appreciate an opinion from the Attorney General as to the
county of legal settlement of Danny Coburn for the purposes of determin-
ing which county is financially responsible for the costs of his care at
the state institution.”

In your letter you enclosed a certified copy of Letters of Appointment

of the grandmother as “Guardian of Property,” dated January 2, 1964,
of Danny Coburn and his brothers and sisters.

The probate code, Chapter 633, 1966 Code of lowa, was in effect at the
time the grandmother was appointed guardian of the property of the
minors.

Section 633.3, Definitions and Use of Terms, 1966 Code of lowa, reads:

“19. Guardian — the person appointed by the court to have the cus-
tody of the person of the ward under the provisions of this Code.

“20. Guardian of the property — at the election of the person ap-
pointed by the court to have the custody and care of the property of a
ward, the term ‘guardian of the property’ may be used, which term shall
be synonymous with the term ‘conservator.’”

Section 252.16 (5), 1966 Code of lowa, reads:
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“A legal settlement in this state may be acquired as follows: . . .

5. Legitimate minor children take the settlement of their father, if
there be one, if not, then that of the mother.”

Section 230.1, 1966 Code of Iowa, provides:

“The necessary and legal costs and expenses attending the taking into
custody, care, investigation, admission, commitment and support of a
mentally i1l person admitted or committed to a state hospital shall be
paid:

“1. By the county in which such person has a legal settlement, or

2. By the state when such person has no legal settlement in this state,
or when such settlement is unknown.

“The lega! settlement of any person found mentally ill who is a patient
of any state institution shall be that existing at the time of admission
thereto.”

You state that the parents were divorced and that the mother, prior to
her death was receiving “Aid to Dependent Children” assistance from
Black Hawk County. Presumably, then, their custody had been granted
to the mother in the divorce decree. Assuming that fact, the legal settle-
ment of said minor children would be that of their mother and not their
father. In the case State vs. Peisen, 233 Iowa 865, 10 N, W. 2d 645, the
Supreme Court at page 871 said:

“Where, as here, the family ties are broken and the father is deprived
by court order of the right to custody and control of the children, the
reason for the rule no longer exists. The settlement of the children is
then not affected by a subsequent act of the father which might change
his own settlement.

“Our holding that a father who has been legally deprived of the custo-
dy of his children can no longer control their settlement finds support in
decisions that the settlement of a wife who has been confined in an asy-
lum or abandoned by her husband remains unchanged by any subsequent
act of the hashand Breaking the family unity destroys the premise that
the settlement of the father or husband controls that of members of the
family who have been legally separated from him. Polk County v. Clarke
County, 171 lowa 558, 561, 151 N W 489; Scott County v, Townsley, 174
Towa 192, 194, 156 N. W 201; State ex rel. O’Connor v. Clay County, 226
Towa 885, 892, 893, 2R6& N W 229

“Our holding also finds support in the rule that the domicile of a father
who has been legally deprived of the custody of his child does not control
the child’s domicile. The general rule that the domicile of an infant is
that of his father rests upon the idea of parenta!l custody of the infant,
and when the reason for the rule fails the rule is not applied. (Citation)”

In an Attorney General’s opinion, dated February 19, 1963, we find
the following statement:

“Neither the Code of lowa nor the courts have provided that legal
settlement can be acquired by a mwpor child through grandparents of
such child where the grandparents have wot heen appovnted gunardians,
or both the parents are deceased [Fmphasis supplied!

It is possible for grandparents to change the domicile of minor chil-
dren, providing they make application for and obtain an appointment as
guardian of the person of the munor children in the county of residence
of the minor children. In Iowa the term “guardian of property” 1s syn-
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onymous with “conservator,” as above noted. (Section 633.3, 1966 Code
of Towa) The only type of guardianship obtained in this instance was
that of a conservator or guardian of property. A guardian of property
cannot change the legal settlement of a minor. There is no showing that
the grandparents ever made application for or were appointed guardian
of the person of said minors.

Therefore, it is the opinion of the undersigned that since the mother
of said minors had their legal custody and she had hertlegal settlement
in Black Hawk County at the time of her death, the minors also had
legal settlement in said county.

Since no guardian of the person has been appointed for said minors,
who changed their legal settlement, the minors continue to have their
legal settlement in Black Hawk County although they have been residing
with their grandparents in Fayette County.

Since Danny Coburn, a minor with legal settlement in Black Hawk
County, was admitted to the Mental Health Institute at Independence,
Iowa, while living in Fayette County, nevertheless, the county of Black
Hawk is liable for such institutional expenses as his legal settlement was
in Black Hawk County at the time of his admission to the said state in-
stitution. (Section 230.1, 1966 Code of Iowa)

June 16, 1967

COURT COSTS — Complete Record $624.21. Provisions of this section do
not apply to divorce action even though decree deals with ownership
of real estate. It applies to proceedings wherein ownership of legal
and/or equitable title is the subject of the main action.

My. Carroll Wood, Hamilton County Attorney: This will acknowledge
your letter of June 6, 1967 in which you request an opinion with refer-
ence to the meaning of §624.21, Code of Iowa.

The specific facts on which you propose the question are apparently
as follows:

In a divorce action, the plaintiff and defendant who were sole owners
of a parcel of real estate entered into a stipulation of settlement includ-
ing an agreement on the part of the defendant to execute and deliver a
quit claim deed to the plaintiff for the defendant’s interest in the joint
tenancy real estate. The stipulation as is normal, was incorporated into
the court’s decree by reference. Thereafter the party required to pay
court costs, objected to paying for a complete record which the clerk had
prepared under §624.21.

§624.21 reads:

“In cases where the title to land is involved and expressly settled or
determined, the clerk shall make a complete record of the whole cause,
except abstracts of title attached to the pleadings, and enter it in the
proper book. In no other case need a complete entry be made, except at
the request of either party, which party shall pay the costs of said
entry.”

In the case of Smith v. T. Cumins & Co., 52 Ia. 143, 2 N. W. 1041
(1879), the court in discussing the section above set out stated:
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“We think the statute contemplates only that class of cases where the
plaintiff upon the one side claims that he has title legal or equitable, and
the defendant disputes the plaintiffs title and claims title in himself or
another.”

Typical of the type of action under which the clerk would be justified
in making a complete record, is a quiet title action.

I do not find that the set of facts you relate in your letter would justify
the preparation of a complete record under the section involved.

June 19, 1967

The Opinion of this Department dated December 1, 1958, Erbe to Stiles,
denying the power of the State to assume obligations of the United
States as a violation of Article VII, Section 1, Constitution of Iowa,
remains the view of the Department, unaffected by the case of Graham
vs. Worthington, 146 N, W. 2d 626.

Joseph G. May, Col., GS, Ioewa ARNG, Assistant Adjutant General:
Reference is herein made to yours of March 9th, 1967, in which you sub-
mitted the following:

“This headquarters directed a letter to the Distriet Engineer, Corps
of Engineers, Rock Island Distriet, on February 9, 1966, requesting con-
sideration for a License, to the State of Iowa, for an area in the Coral-
ville Reservoir for the purpose of constructing of a 25-meter small arms
range for the training of the Iowa National Guard.

“The District Engineer, by letter dated October 18, 1966, indicated
willingness to cooperate with the Iowa National Guard conditioned upon
the State providing certain prescribed liability insurance for the reason
that the Standard Form of License includes a “hold harmless” clause, as
set forth hereafter, that must be deleted from a license running to the
State because of an Iowa Attorney General Opinion (1 December, 1958)
holding that such clause is contrary to Article 7, Section 1, of the Iowa
Constitution.

“The standard “hold harmless” clause provides as follows:

“That the Government will not be responsible for any injury to persons
or damage to property arising out of or incident to the use or occupancy
of the licensed property by the licensee, howsoever such injury or dam-
age may be caused, and the licensee shall indemnify and save the Govern-
ment harmless from any and all claims for any such injury or damage,
excepting claims for injury or damage arising from activities of the
Government on the said property which are being conducted exclusively
for the benefit of the Government. Nothing contained in this condition
shall be construed to be in derogation of the rights and remedies afforded
aggrieved parties by Federal statute.”

“The Iowa Supreme Court filed a Decision November 15, 1966, (Gra-
ham v. Worthington, 223-52330) upholding the constitutionality of the
State Tort Claims Act. This decision reveals that the Court considered
the indicated provision of the Iowa Constitution, which was the basis for
the Iowa Attorney General’s Opinion of 1 December 1958, and further
appears to expressly hold that the new Tort Claims Act does not conflict
with the Constitutional provision.

“An opinion of the Attorney General is respectfully requested as to the
impact of this recent Supreme Court Decision on the Attorney General’s
Opinion of 1 December 1958 with particular reference to the objection
to the “hold harmless” clause in the Federal License Form.”

In reply thereto I advise as follows:
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The provision of such standard form of license, that the licensee (in
this situation the State of Iowa) shall hold the United States harmless
from any and all such claims being so described in the foregoing form,
has been held by this department in an opinion issued December 1, 1958,
to deny power of the state to assume obligations of the United States of
the nature there under consideration as a violation of the provisions of
Article VII, §1 of the Constitution of Iowa providing as follows:

“The credit of the State shall not, in any manner, be given or loaned
to, or in aid of, any individual, association, or corporation; and the State
shall never assume, or become responsible for, the debts or liabilities of

any individual, association, or corporation, unless incurred in time of
war for the benefit of the State.”

This opinion remains as the view of this department unaffected by the
Tort Claims Act, Chapter 25A, Code of Iowa, 1966.

The Supreme Court of Iowa had this ACT under consideration in con-
nection with a claim of unconstitutionality and invalidity of the Iowa
Tort Claims Act in the case of J. Wesley Graham v. Lorne R. Worthing-
ton, et al, opinion filed November 15, 1966, appearing in 146 N. W. 2d
626, where the court addressing itself to the question:

“Whether the Act serves to make the state responsible for the debts
or liabilities of others.”

stated, after discussion of the claims made therefor, that:

the Act does not cause the state to assume or be responsible for
the ‘debts or liabilities of any individual, association or corporation, and
does not violate Article VII, section 1, of our state constitution.”

June 20, 1967

TAXATION — Platted Ground — §409.48. This section applies to all
platted ground, no matter when plat was made, filed and recorded.

Hon. C. Joseph Coleman, State Senator: Under date of June 13, 1967,
vou have posed the following question:

“Are all additions or subdivisions platted, made, filed and recorded
under Section 409.48, prior to July 4, 1965, automatically subject to
assessment under Chapter 428 and 441 as a result of the passage of
Chapter 339 of the 61st G. A.?”

§409.48 was first added to the Code in 1955, see Acts, 56th G. A., chap-

ter 201. Prior to its adoption, all real estate was subject to the assess-
ment procedures under chapter 428 and chapter 441.

When the 61st general assembly adopted chapter 339, §409.48 was re-
pealed and then replaced in the Code with the present §409.48.

[t is my opinion that the present $§409.48, Code of Iowa, 1966, is the
only section applying to the assessment method on platted lots no matter
when the plat was filed for record.

June 22, 1967

CONSTITUTIONAL LAW: Division of powers, delegation of legislative
authority — Art. III, §1, Constitution of Iowa. House File 720 which
seeks to confer on the governor power to do all things necessary to
secure to the state the full benefits available under the federal high-
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way safety act of 1966 and any and all amendments thereto and to
designate an appropriate state agency to administer through him the
programs contemplated therein, would if enacted amount to an uncon-
stitutional delegation of legislative authority. Neither House File 720
nor the federal act contain guidelines sufficient to render the bill con-
stitutional and the secretary of transportation has not issued standards
as required by the highway safety act of 1966. While the legislature
may adopt requisite guidelines by reference it may not adopt as such
guidelines standards which are to come into existence in the future.
The legislature may not constitutionally delegate to the governor the
authority to create a new agency nor, to designate without guidelines,
any existing state agency to administer the program.

The Hon. Edgar H. Holden, State Representative, Scott County: By
your letter of May 10, 1967, you request an opinion as to the constitution-
ality of House File 720 (which is the same as Senate File 820), and
which is quoted as follows:

“An Act relating to acceptance of federal funds for highway safety.

“Section 1. Chapter seven (7), Code 1966, is hereby amended by add-
ing thereto the following:

“The governor, in addition to other duties and responsibilities con-
ferred upon him by the constitution and laws of this state, is hereby em-
powered to contract and to do all other things mnecessary to secure the
full benefits available to this state under the federal highway safety act
of 1966, and in so doing, to cooperate with federal and state agencies,
private and public organizations, and with individuals, to effectuate the
purpose of that enactment, and any and all subsequent amendments
thereto. The governor shall be responsible for and is hereby empowered
to administer through such appropriate agency of this state as he shall
designate within thirty (30) days from the date hereof, the highway
safety programs of this state and those of its political subdivisions, all
in accordance with said act and federal rules and regulations in imple-
mentation thereof.” (Emphasis added)

The problems presented are similar to those with regard to §7.9, Code
of Towa, 1966, on which I rendered an opinion to Representative Leroy
Miller on June 10, 1967. A copy of that opinion is submitted herewith.

The delegation of power to the governor ‘“to contract and to do all
other things necessary to secure the full benefits available to this state-
under the federal highway safety act of 1966” is unconstitutional as a
delegation of legislative power without limitation. Instead of empower-
ing the governor to contract and do all other things necessary, the power
should be spelled out and limited by standards or guide lines or it should
be provided that the governor is empowered “to do what is expressly re-
quired by the terms of the federal highway safety act of 1966 in order
to secure the benefits of said act.” State ex rel Klise vs. Town of River-
dale (1953), 244 Towa 4283, 57 N. W. 2d 63.

If the bill is so amended as I have suggested, it is then necessary to
determine whether the federal highway safety act of 1966 provides suf-
ficient guide lines for this delegation. The law was enacted on September
9, 1966, and empowered the secretary of commerce to administer it. On
October 15, 1966, the act was amended when the department of trans-
portation was created, and the secretary of transportation is now charged
with the responsibility of its administration. The parts of the act perti-
nent to our consideration are as follows:
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§402. Highway safety programs

“(a) Each State shall have a highway safety program approved by
the Secretary, designed to reduce traffic accidents and deaths, injuries,
and property damage resulting therefrom. Such programs shall be in
accordance with uniform standards promulgated by the Secretary. Such
uniform standards shall be expressed in terms of performance criteria.
Such uniform standards shall be promulgated by the Secretary so as to
improve driver performance (including, but not limited to, driver educa-
tion, driver testing to determine proficiency to operate motor vehicles,
driver examinations (both physical and mental) and driver licensing)
and to improve pedestrian performance. In addition such uniform stand-
ards shall include, but not be limited to, provisions for an effective record
system of accidents (including injuries and deaths resulting therefrom),
accident investigations to determine the probable causes of accidents, in-
juries, and deaths, vehicle registration, operation, and inspection, high-
way design and maintenance (including lighting, markings, and surface
treatment), traffic control, vehicle codes and laws, surveillance of traffic
for detection and correction of high or potentially high accident loca-
tions, and emergency services. Such standards as are applicable to
State highway safety programs shall, to the extent determined appropri-
ate by the Secretary, be applicable to federally administered areas where
a Federal department or agency controls the highways or supervises
traffic operations. The Secretary shall be authorized to amend or waive
standards on a temporary basis for the purpose of evaluating new or
different highway safety programs instituted on an experimental, pilot,
or demonstration basis by one or more States, where the Secretary finds
that the public interest would be served by such amendment or waiver.

“(b) (1). The Secretary shall not approve any State highway safety
program under this section which does not —

“(A) provide that the Governor of the State shall be responsible for
the administration of the program.

“(B) authorize political subdivisions of such State to carry out local
highway safety programs within their jurisdictions as a part of the State
highway safety program if such local highway safety programs are ap-
proved by the Governor and are in accordance with the uniform stand-
ards of the Secretary promulgated under this section.

“(C) provide that at least 40 per centum of all Federal funds ap-
portioned under this section to such State for any fiscal year will be
expended by the political subdivisions of such State in carrying out local
highway safety programs authorized in accordance with subparagraph
(B) of this paragraph.

“(D) provide that the aggregate expenditure of funds of the State
and political subdivisions thereof, exclusive of Federal funds, for high-
way safety programs will be maintained at a level which does not fall
below the average level of such expenditures for its last two full fiscal
years preceding the date of enactment of this section.

“(E) provide for comprehensive driver training programs, including
(1) the initiation of a State program for driver education in the school
systems or for a significant expansion and improvement of such a pro-
gram already in existence, to be administered by appropriate school of-
ficials under the supervision of the Governor as set forth in subpara-
graph (A) of this paragraph; (2) the training of qualified school n-
structors and their certification; (3) appropriate regulation of other
driver training schools, including licensing of the schools and certifica-
tion of their instructors; (4) adult driver training programs, and pro-
grams for the retraining of selected drivers; and (5) adequate research,
development and procurement of practice driving facilities, simulators,
and other similar teaching aids for both school and other driver training
use.
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“(2) The Secretary is authorized to waive the requirement of sub-
paragraph (C) of paragraph (1) of this subsection, in whole or in part,
for a fiscal year for any State whenever he determines that there is an
insufficient number of local highway safety programs to jurtify the ex-
penditure in such State of such percentage of Federal funds during
such fiscal year. (Emphasis added)

%

“S8ec. 203. The Secretary of Commerce [Transportation] shali report
to Congress, not later than July 1, 1967, all standards to be initially ap-
plied in carrying out section 402 of title 23 of the United States Code.”
(Emphasis added)

While the Federal act, itself, appears to delegate to the Secretary of
Transportation the power to make the law in this area, by empowering
him to promulgate “uniform standards,” I assume, without deciding, that
this delegation provides sufficient limiting guide lines so as not to render
the Federal act unconstitutional as a delegation of legislative power.
But guide lines for the Secretary’s power to promulgate uniform stand-
ards, do not constitute requisite guide lines for House File 720. If this
Iowa bill is to obtain its requisite guides lines through incorporation by
reference, it should provide that they come from the uniform standards
promulgated by the Secretary, as well as by the Federal law itself

Section 203, quoted above, provides that the Secretary report to Con-
gress, not later than July 1, 1967, all standards to be applied 1n carrying
out the Federal law. Our search indicates that such standards have not
been so promulgated to this date. For that reason, there are no adequate
existing guide lines for standards. The General Assembly cannot dele-

~gate its power to the Secretary of Transportation to make the law of
Iowa. The legislature can adopt by reference the Secretary’s uniform
standards promulgated under the Federal law as its own guide lines, if
they are in existence when the bill is enacted. But it cannot adopt, as
guide lines, such standards which do not already exist or which may
hereafter be promulgated. And, it cannot even adopt, as the bill specifi-
cally attempts to do, “subsequent amendments” to the Federal act itself.
16 Am. Jur. 2d 495, Constitutional Law §245, says:

“The principle is firmly established that a state legislature has no
power to delegate any of its legislative powers to any outside agency
such as the Congress of the United States. Thus, it is generally beld that
the adoption, by or under authority of a state statute, of prospective
Federal legislation, or Federal administrative rules thereafter to be
passed, constitutes an unconstitutional delegation of legislative power ”
See also 133 A.L.R. 401 and the cases cited thereunder

To this extent, the bill is clearly a violation of Article ITI, Section 1,
Constitution of the State of lowa, relating to distribution of power, and
of Article III, Section 1, Constitution of the State of lowa. relating to
the legislative department.

The Federal act provides that the Secretary shall not approve any
state highway safety program which does not “provide that the governor
of the state shall be responsible for the administration of the program.”
House File 720 says “The governor shall be responsible for and is hereby
empowered to administer through such appropriate agency of this state
as he shall designate” the highway safety programs of [owa. I have
previously said that the legislature cannot delegate to the governor its
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power to create state agencies without providing guide lines. See Opin-
ion of the Attorney General, June 10, 1967. Moreover, without guide
lines, the legislature cannot delegate to the governor the power to desig-
nate which of the existing state agencies is the appropriate agency to
administer the Federal program. It could, however. delegate to him the
power to choose between two or three state agencies it names, such as
the Highway Commission or the Department of Public Safety. And,
there is no reason why it cannot be provided that the governor “shall be
responsible” for administration of the Federal program through the
designated agency.

June 22, 1967

LIQUOR, BEER AND CIGARETTES: Report and return of tax —
$§123.98 and 123.99, 1966 Code — The report and return of tax required
to be filed pursuant to §123.98 are not timely filed unless they are
actually in the hands of the commission on or before the fifteenth day
of the month following the period for which rendered. Because reports
of licensees have in the past been treated as timely filed if postmarked
on or before the fifteenth this opinion should be given only prospective
effect.

Mr E. J. McCarthy, Liquor Control Comnussion.: This 18 response to
your telephone request of June 16, 1967, for an interpretation of Section
123.98, Code of lowa, 1966. I understand your speeific question to be:

“Does the word ‘render’ in Section 123.98, Code of lowa, 1966, require
that the licensee have his report and return of tax posted on or hefore
the fifteenth day of each month or must the commission have received it
on or before that date?”

Section 123.98, Code of lowa, 1966, states in part:

“0On or before the fifteenth day of each month every such licensee shall
render to the commission a report .

Section 123.99, Code of lowa, 1966 states:

“A penalty of five percent per month of the amount of the tax shall
be added thereto if the report is not filed and the tax paid to the com-
mission by said fifteenth day of the calendar month.”

A question of whether or not a licensee is in compliance with §123.98
of the 1966 Code of lowa, by placing his report and return of taxes for
the preceeding calendar month, in the mail of the United States mn a
properly addressed cover, with sufficient postage so that it will be post-
marked not later than the 15th day of the month, is certainly not a ques-
tion of first impression. It is common knowledge that the United States
government has historically accepted this method of filing federal income
tax returns in compliance with a statute not dissimilar from chapter 123.
The United States government has now formalized by way of a regula-
tion, their acceptance of a properly postmarked filing. Int Rev., Code
of 1954, §7502, Regs. §301.7502 — 1 (c).

In discussing this same problem with regard to the filing date for Iowa
Income Tax Returns, Professor Edward Hayes, professor of Law, Drake
University Law School, said:

“What constitutes the filing of a return has not been defined n prior
or present statutes nor in prior regulations! In the past, a return ap-
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parently was assumed to be filed on the date of its receipt if on a proper
or acceptable form and if duly signed by the taxpayer (or assumed to
be filed on the due date if posted in time to arrive by that date but re-
ceived after the expiration of the time for filing). Because a substantial
number of taxpayers submitted returns but failed to include the tax due,
in 1955, it was felt necessary to define “filing” to include not only the sub-
mission of the signed returned, but also the submission with that return
of such portion of the tax as is due and payable at the time of filing.
The return is not considered to be filed until the payment is received,
and if payment is not received until after the time for filing, the tax-
f;_ﬁllyer is delinquent and subject to the penalties appropriate to late
ing.”

The United States mail has long been trusted with the transmittal and
delivery of important business. A contract may be completed by agree-
ment being communicated to the offeror. If this is by mail, the sending
and not the receiving, completes the transaction. Hayne v. Cook, 252 la.
1012, 109 N. W. 2d 188.

Chapter 324 of the Iowa Code deals with motor vehicle fuel tax and
§324.60 states:

“The reports and remittances required under this chapter shall be
deemed filed within the required time if postpaid, properly addressed
and postmarked on or before midnight of the day on which due and
payable. If the final filing date falls on a Saturday, Sunday or legal
holiday, the next secular or business day shall be the final filing date.”

This is the only section in the Iowa Code dealing with the collection of
taxes but clearly spells out the definition of the timely compliance by a
taxpayer for the requirements of the code sections.

It does seem clear that either by statute or regulation, those agencies
which are responsible for the collection of the various taxes, both state
and federal, have defined what will constitute a timely filing. I think it
would be appropriate for the Iowa Liquor Control Commission fo es-
tablish regulations defining this area.

Pending establishment of such regulations, it is my opinion that the
language of §123.98 requires a licensee to render a report and pay the
tax on or before the 15th day of the calendar month following the period
for which the report is rendered and that the same is not timely filed
unless it is in the commission’s hands on or before the 15th day of that
month. Because this is an area that is difficult of definition and because
the present licensees have apparently been led to believe that a properly
postmarked report is a timely filing, we believe that §123.99 should be
invoked only on taxes collected for the month of June, 1967 and months
subsequent thereto.

June 23, 1967

CRIMINAL LAW: Fireworks, §§732.17 and 732.18. The sale or use of
any fireworks of a frivolous nature except those expressly excluded by
law is unlawful
My, David A. Opheim, Webster County Attorney: This letter is in re-

sponse to your inquiry of June 2, 1967, in which you request our opinion

with respect to the following:
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Is §732.17, Code of lowa 1966, meant to include in its definition of
“fireworks” a cherry-size device, the ignition of which produces quanti-
ties of smoke?

The prohibitory statute is $732.18 which declares that:

“Except as hereinafter provided it shall be unlawful for any person,
firm, copartnership, or corporation (to sell} . . . or use or explode‘any
fireworks; . . .” except ‘“such fireworks as are not herein prohibited;

The fireworks not prohibited in §732.18 are those to be shipped out of
the state; or blank cartridges to be used for:

“. .. a show or theater, or for signal purposes in athletic sports or by
railroads, trucks for signal purposes, or by a recognized military organi-
zation; and provided further that nothing in said sections shall apply to
any substance or composition prepared and sold for medicinal or fumi-
gation purposes.”

§732.17 provides the definition of “fireworks” which are prohibited by
§732.18:

“The term ‘fireworks' shall mean and mclude any explosive composi-
tion, or combination of explosive substances or article prepared for the
purpose of producing a visible audiMe effect by combustion, explosion,
deflagration or detonation. and shall include blank cartridges, toy pistols,
toy cannons, toy canes, or Loy guns in which explosives are used, balloons
which require fire underneath to propel the same, firecrackers, torpedoes,
skyrockets, roman candles, daygo bombs, or other fireworks of ke con-
struction and any fireworks containing any expiosive or nflammable com-
pound, or other device containing any explosive substance.”

In this definition, the inclusion of specific types of fireworks is followed
by language of a more general character. And following this general
language of inclusion is a statement of specific exceptions to the defini-
tion of *‘fireworks.”

“The term ‘fireworks’ shall not include gold-star-producing sparkiers
on wires which contain no magnesium or chlorate or perchlorate, nor
flitter sparklers in paper tubes that do not exceed one-eighth of ar inch
in diameter, nor toy snakes which contain no mercury ”

The general language defining fireworks as “any fireworks containing
any explosive or inflammable compound, or any device containing any
explosive substance,” is qualified by the nature of the specific types of
fireworks which are mentioned as being either included or excluded.

“Where an enumeration of specific things in a statute 1s followed by
some more general word or phrase, such general word or phrase is to be
held to refer to things of the same kind. . . .”” State v. Bishop, 257 Iowa
336; 132 N. W. 2d 455, quoting 28 C.J.S. “Ejusdem Generis” 1049, 1050.

In my opinion the fireworks specified in the statute are of a frivolous
nature. None of those mentioned has any apparent legitimate usefulness.

I think that the common understanding of the public and of the legisla-
ture is that frivolous fireworks of the kind used to celebrate the Fourth

of July in days past are the kind meant to be prohibited. Signal flares
(§321.447, §321.449), dynamite and blasting caps (§695.27) and other
explosives and inflammables are deemed of sufficient usefulness to escape
prohibition. " At any rate, their potential utility is sufficient to remove
them from the operation of a statute prohibiting “fireworks” as that
term is defined in §732.17.
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With this understanding, I am of the opinion that §732.18 prohibits
all frivolous fireworks except for those which are expressly excluded by
the statute. The following then appear not to be prohibited:

(1) sparklers (§732.17)
(2) toy snakes (§732.17)

(3) caps, cap guns (by virtue of a partial repeal of the statute) (56
0.A.G. 64)

(4) Dblank cartridges when used for legitimate purposes (§732.18)

(5) compounds used for medicinal and fumigation purposes (§732.18)

(6) and other explosives and inflammables used for legal and legiti-
mate purposes and not designed for frivoluos use. That is to say, any

combustibles which fall outside the contours of the class of frivolous fire-
works suggested by the examples in §732.17.

From the information you have furnished me, it would appear that
the little smoke bomb is prohibited by §732.18.

Regarding your question as to an interpretation of “explosive” I refer
you to a legislative definition of the word for purposes of the Chapter
on Motor Vehicles: §321 1, sub. 31.

“ ‘Explosives’ mean any chemical compound or mechanical mixture that
is commonly used or intended for the purpose of producing an explosion
and which contains any oxidizing and combustive units or other ingredi-
ents in such proportions, quantities, or packing that on ignition by fire,
by friction, by concussion, by percussion, or by detonator of any part of
the compound or mixture may cause such a sudden generation of highly
heated gases that the resultant gaseous pressures are capable of pro-
ducki)ng destructible effects on contigous objects or of destroying hfe or
limb.”

Black’s Law Dictionary affords a helpful interpretation:

“The word ‘explosion’ is variously used in ordinary speech, and 1s not
one that admits of exact definition. Kvery combustion of an explosive
substance, whereby other property 1s ignited and consumed, would not be
an ‘explosion’ within the ordinary meaning of the term. It is not used as
a synonym of ‘combustion.” An explosion may be described generally as
a sudden and rapid combustion, causing violent expansion of the air, and
accompanied by a report. But the rapidity of the combustion, the violence
of the expansion, and the vehemance of the report vary in intensity as
often as the occurrences multiply. Hence an explosion is an idea of de-
grees; and the frue meaning of the word, in each particular case, must
be settled, not by any fixed standard or accurate measurement, but by the
common experience and notions of men in matters of that sort.”

June 23, 1967

MOTOR VEHICLE FUEL TAX REPORT. §§324.8 and 324.60, Code of
1966, are mandatory and require the filing of the reports therein re-
ferred to to be filed with the Treasurer of State strictly in accordance
with the provisions of the statute. Oral permission of the Treasurer
to file after such time is of no force or effect.

Myr. Jon P. Sexton, Deputy Treasurer: Reference is made herein to
yours of the 9th inst. in which you submitted the following:

“Quite recently, a licensed distributor under the Motor Vehicle Fuel
Tax law hand delivered his monthly reports required under Section 324.8
and Section 324.38. This delivery was made the day after the due date
as specified by these two sections. The delivery also followed a phone
call from the licensee to State Treasurer Paul Franzenburg in which the
licensee requested an extension of time in which to file.
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“State Treasurer Franzenburg suggested that the gentlemen deliver
the reports to the State Treasurer's office. The Treasurer advised the
licensee that this did not constitute acceptance of the report without a
late filing fee but rather that this would indicate that the licensee was
making every conceivable effort to comply with Iowa law. State Treas-
urer Franzenburg pointed out to the licensee that there were some am-
biguities in Section 324.60 which would decide whether the report was
filed on time or whether a verbal application and extension could be
granted.

“With this information in mind, we respectfully request an opinion on
the following questions:

“1. May an application for an extension of time for filing under
324.60 be verbal as well as written?

“2 May an extension of time be granted verbally or must it be in
writing?

“3. Section 324.60 states, in part, “reports and remittances required
under this chapter shall be deemed filed within the required time if post-
paid, properly addressed and postmarked.” Is this merely one fashion in
which a report may be considered filed? What date governs the hand
delivering of a required report?

“There is little question but that the licensee has in good faith at-
tempted to comply. We await your word on whether the efforts he has
made place him in compliance.”

In reply thereto I advise:

It appears from the foregoing that a Motor Vehicle Fuel distributor
has filed his monthly statutory ieport, but not at the time it is due by
statute, and that such filing was accomplished by the oral permission of
the Treasurer, not to be deemed, however, as an acceptance of the report.
There is a statutory obligation upon such distributor to file this report.
§324.8, Code of 1966, so far as presently applicable, provides:

“Tax reports — computation and payment of tax-credits. For the pur-
pose of determining the amount of his liability for the tax herein im-
posed, each distributor shall, not later than the last day of the month
next following the month in which this division becomes effective and not
later than the last day of each calendar month thereafter, file with the
treasurer a monthly report, signed under penalty for false certificate.
which shall include the following:

Such filing with the treasurer may be made by the distributor by the
use of mailing through the post office. This is provided by §324.60 as
follows:

“Timely filing of reports — extension. The reports and remittances re-
quired under this chapter shall be deemed filed within the required time
if postpaid, properly addressed and postmarked on or before midnight
of the day on which due and payable. If the final filing date falls on a
Saturday, Sunday or legal holiday the next secular or business day shall
be the final filing date.

“The treasurer upon application may grant a reasonable extension of
time for the filing of any required report or tax payment, or both.”

Such filing may also be made by a filing consisting of a delivery of the
report to the treasurer and by him received to be kept on file. See Mills
vs. Board of Supervisors, Monona County, 227 lowa 1141, 290 N. W. 50.

Chapter 324, Code of 1966, and specifically the question of timely de-
livery of this monthly report was litigated in the case of Miller Oil Com-
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pany vs. Treasurer of State, M. L. Abramson, 252 Iowa 1058, 109 N. W.
2d 610 (1961) and concerning the filing of the monthly reports by the
distributor and §§324.8 and 324.60 stated:

“Section 324.8, Code, 1958, relating to motor vehicle taxes provides, in
substance, that for the purpose of determining the amount of his liability
for the tax imposed, each distributor shall not later than the last day of
each calendar month ‘file with the treasurer a monthly report,” showing
certain prescribed data, and ‘pay to the treasurer the full amount of the
motor fuel tax due from the distributor.

“Section 324.60, Code, 1958, involved herein, provides: ‘The reports
and remittances required under this chapter shall be deemed filed within
the required time if postpaid, properly addressed and postmarked on or
before midnight of the day on which due and payable. If the final filing
date falls on a Saturday, Sunday or legal holiday the next secular or
business day shall be the final filing date. * * * Although this section
provides also that the treasurer can grant a reasonable extension of time
for filing, no such application was made or granted herein.”

Filing in the Miller case was attempted by mailing through the post
office and with respect to the filing of such report by mail strict compli-
ance with the statute was required. It was there said:

“It is indeed difficult to find in the language used any meaning other
than that, if one desires to use the United States mail to file his report
and remittance to the State Treasurer, he must (1) see that the envelope
is properly addressed (2) see that the postage is sufficient, and (3) see
that it is postmarked c¢n or before midnight of the last day of the calen-
dar month, unless extended by a legal holiday or other listed cause. No
other exception appears, and we must assume the legislature meant just
what it said when it placed these specific obligations upon the reporter
when it chose to use that method of reporting. Obviously the rule advo-
cated by plaintiff, i.e., it is sufficient when one in good faith places his
properly addressed and stamped letter in a post-office box in time for it
to be postmarked before midnight in the usual course of postal practice,
is not what is required. It is clear such a requirement would bring
numerous controversies and is just what the legislature wished to avoid ™

Undoubtedly the same strictness required of filing by mail is required
where filing is by personal delivery of the report. Filing by either method
at the time required by statute is mandatory. These statutes plainly have
not been complied with and under the statement made herein there re-
mains the question whether such belated filing may be validated under
the following provisions of Section 324.60:

“The treasurer upon application may grant a reasonable extension of
time for the filing of any required report or tax payment, or both.”

This statute creates no problem herein if the oral permission was
given by the treasurer after the due date of the report. In such case
such permission given by the treasurer was valueless and vested no right
in the distributor to file after the due date required by statute.

In view of the foregoing there is no necessity of answering your sepa-
rate questions. In the event the permission of the treasurer was given
prior to the due date for filing the report questions 1 and 2 are then
pertinent and answers thereto will be undertaken.

June 23, 1967

CORPORATIONS. PENALTIES. The penalties set out in §496A.130(3)
apply to a foreign corporation seeking reinstatement after the cancella-
tion of its certificate of authority to do business in this state.
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The Hon. Melvin D. Synhorst, Secretary of State: In your letter of
May 26, 1967, you requested an opinion interpreting the penalty pro-
visions of §496A.130, as that section affects foreign corporations author-
ized to do business in the State of Iowa. Your letter stated that the
certificate of authority of a foreign corporation to transact business in
the state may be revoked by the Secretary of State for failure to file
annual reports within the time required and for other reasons as stated
in §496A.118.

Your letter then stated:

“Where a certificate of authority has been revoked as to domestic cor-
porations, the penalty of $100.00 designated in Section 496A.130(3) has
been universally required from domestic corporations as a condition for
reinstatement, after revocation of their certificate of authority.

“We feel that this is an unjust discrimination against domestic cor-
porations and not within the intent of the General Assembly and that
said penalty should apply equally and universally against foreign cor-
porations as well as domestic corporations.”

There appears to be nothing in §496A.130 which would permit a more
favorable treatment to be accorded to foreign corporations than that re-
ceived by domestic corporations. The penalty provisions of §496A.130
apply to “each corporation, domestic or foreign that fails or refuses to
file its annual report for any year within the time presecribed.”

This section of the Code then authorizes the secretary of state to cancel
the certificate of incorporation of any corporation that fails to file such
report and provides for the reinstatement of such corporation upon ap-
plication, the filing of reports due and the payment of all license fees
and penalties due and the “additional penalty of one hundred dollars.”
Although the authority to revoke a certificate of authority of a foreign
corporation is set out separately in §496A.118 rather than with the pro-
visions of §496A.130, it appears that the provisions of the latter section
were intended to apply to both domestic and foreign corporations seeking
reinstatement.

The view that the “additional” penalty of $100 applies to all corpora-
tions seeking reinstatment pursuant to §496A.130 is further substanti-
ated by reliance on §496A.104 which provides:

“A foreign corporation which shall have received a certificate of au-
thority under this chapter . . . except as in this chapter otherwise pro-
vided, shall be subject to the same duties, restrictions, penalties and lia-
bilities now or hereafter imposed upon a domestic corporation of like
character.” (Emphasized)

We conclude therefore, that the penalties set out in §496A.130(3) apply

to a foreign corporation seeking reinstatement after the cancellation of
its certificate of authority to do business in this state.

June 26, 1967

HIGHWAYS: Vacating highways and bridges; §4.1(5), §306.4, 1966 Code
of Towa. When the Board of Supervisors legally vacates a highway
which has a bridge thereon the vacation proceedings do not affect exist-
ing bridges and title to said bridges must be separately conveyed.
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M. Pat Myers, Marion County Attorney: Receipt of your request for
an opinion dated May 23, 1967, is acknowledged. You have stated the
following situation:

“lowa law (306.4) gives Board of Supervisors power to vacate second-
ary roads or highways. Section 4.1(5) states that the word “highway”
includes public bridges. When the Board of Supervisors legally vacates
a road or highway which has a bridge thereon, does the vacation pro-
ceedings include the bridge structure?

“The Corps of Engineers has advised our County Engineer that vaca-
tion proceedings will not vacate a bridge structure and the county must
issue a quit-claim deed to the abutting property owner. Since we are in
the heart of the Red Rock Dam area, this problem has arisen several
times,”

The question presented turns upon whether or not a bridge is treated
as personal property for purposes of the vacation proceedings. This
office has previously ruled on this question. See Report of Attorney
General (1930) at page 333. In this opinion the Attorney General ruled
that upon vacation of a county highway, title to the bridge remains in
the county and does not vest in the owner of the fee title upon which the
bridge is erected.

There have been no subsequent Attorney General Opinions overruling
this opinion nor has there been any case law which would require a
change in the opinion. You are therefore advised that the county must
dispose of the bridge by proper legal instrument after a road has been
vacated.

June 26, 1967

§775.4, Court appointed attorneys — County has no authority to pay fees
of court appointed attorneys from the “Poor Fund” established under
Chapter 252, Fees should be paid from the “Court Fund.”

Hon. Lloyd R. Smith, Auditor of State: This letter is in response to
your letter of May 31, 1967, wherein you request an opinion with regard
to the content of the enclosed letter from the legal counsel of the Board
of Supervisors of Woodbury County.

In that letter, the legal counsel for the Board of Supervisors expresses
the opinion that your office has the discretion to permit counties to make
payment of attorney fees for court appointed attorneys in criminal cases
from the poor fund rather than the court fund. He further states in his
letter that the reason for wanting to make this change is to enable the
county, where it later becomes appropriate, to obtain reimbursement
from the individual for whose benefit the court appointed an attorney.

The legal tests for determination of who is eligible for appointment
of counsel under §775.4, 1966 Code of Iowa, and that for aid and support
under Chapter 252 of said Code are greatly dissimilar. §252.1 defines the
poor persons who may receive support under Chapter 252 and then
creates a legal liability on the part of certain relatives of any poor per-
son who is the recipient of support from the county and grants to the
county the right to recover from said relatives, any amount expended in
support of a poor person as defined in the Chapter.

§775.4 requires the court to assign counsel to any person who is “un-
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able to employ any.” The determination of what defendants meet this
test is left strictly to the court. In the case of Korf v. Jasper County,
132 Iowa 682, 108 N. W. 1031 (1906), the court held that where the ac-
cused is unable to employ an attorney and desires counsel, the decision
of the court that one charged with homicide has no means to employ
counsel is final.

Nowhere in chapter 775 or in any other section in the Code, is there
any authority for a county to seek and obtain reimbursement for the ex-
pense of providing legal counsel to those persons who are unable to em-
ploy counsel.

It is also interesting to note that in chapter 336 A of the Code, wherein
the legislature authorizes the establishment of public defender systems
and “indigent” is defined as a “person who would be unable to retain in
his behalf, legal counsel without prejudicing his financial ability to pro-
vide economic necessities for himself or his family.”

I would also call your attention to §336A.2 which reads in part as
follows:

“In addition to such funds as may be appropriated from the court fund
by the county for this purpose, a county may accept money and other
contributions. !

For these reasons I feel there is no authority for the payment of fees
under chapter 775, out of any other fund other than the court fund.

June 30, 1967

BANKS AND BANKING — Foreign Bank — Chs. 494, 496A. Foreign
banks may obtain a certificate to do trust business in this state by
complying with Chapter 494. Chapter 496A is not available,

The Hon. Melvin D. Synhorst, Secretary of State: On May 3, 1967, Mr.
Frank D. Bianco, Director, Corporation Division, requested by letter an
opinion as to whether a corporation organized and regulated under the
statutes of Illinois relating to bank and trust companies may be granted
a certificate of authority to transact business in Iowa for the purpose of
acting or serving in the State of Iowa as Trustee (whether of a personal
or corporate trust), KExecutor, Administrator, Guardian of the Estate, or
in any other fiduciary capacity, whether the appointment be by will, deed,
agreement, declaration, indenture, court order or decree, or otherwise.
The letter then set out the following questions:

“(1) Whether under Chapter 496A of the Iowa Code, the Secretary
of State may properly issue a certificate of authority to a Bank or Trust
Company, organized under the laws of the State of Illinois, to transact
the aforementioned fiduciary business in Iowa?

“(2) If the answer to question (1) is in the negative, whether upon
said corporation’s application and compliance with the provisions of
Chapter 494, the Secretary of State may properly issue to such corpora-
tion a permit under that chapter for the transaction of the aforemen-
tioned fiduciary business in Iowa?

“(3) If either question numbers (1) or (2) are answered in the af-
firmative, may the Secretary of State properly issue a certificate or per-
mit to such corporation to transact said fiduciary business in Iowa under
the name which includes the words ‘Bank’ and ‘Trust.””
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“(4) If either question numbers (1) or (2) are answered in the af-
firmative, does the transaction of such business by said corporation sub-
ject it to the jurisdiction, supervision and regulation of the Iowa Bank-
ing Department or Superintendent of Banking?”

It is my opinion that the first question must be answered in the nega-
tive. The provisions of Chapter 496A do not apply to or affect corpora-
tions which are subject to the provisions of certain enumerated Chapters
of the Code set out in 496A.142. Among the Chapters enumerated is
Chapter 528. In §528.52 is the provision that “all corporations . . .
whose articles of incorporation authorize the acceptance and execution of
trusts, and all corporations in whose name the word “trust” is incorpo-
rated and forms a part, shall have a full-paid capital of not less than the
amount of capital of savings banks, and shall be subject to exmination,
regulation and control by the superintendent of banking, like savings and
state banks.” If the Harris Trust is applying for authority to do business
in this state under such name, §528.52 would apply.

Another Chapter listed in 496A.142 is Chapter 532; §532.13 provides
that no corporation hereinafter organized without complying with the
terms of this Chapter, and no partnership, individual or unincorporated
association shall incorporate or embrace the word “trust” in its name.
It is our view that this Chapter and particularly §§532.12 and 532.19 are
pertinent and applicable to such foreign corporation.

Inasmuch as the provisions of Chapter 496 A appear to be unavailable
it is necessary to overrule so much of the Attorney General’s Opinion of
August 10, 1966, as states that the Iowa law does not prohibit an Illinois

State or National Bank from qualifying as a fiduciary under £633.63 of
the 1966 Code of lowa, provided that such State or National Bank pro-

cures a certificate of authority as required by Chapter 496A, 1966 Code
of Towa. It is our view that this Chapter of the Code is not available to
the foreign corporation seeking to do a “Trust” business in this state.

In answer to your second question the Secretary of State may properly
issue to such corporation a permit under Chapter 494 for the transaction
of the aforementioned fiduciary business in Iowa. Under this Chapter
of the Code a foreign corporation may be authorized to do a fiduciary
business. §494.1. Further, while this may not be within the scope of au-
thority requested here it is interesting to note that §494.4 contemplates
that a foreign corporation may utilize this chapter for “the establishment
and conduct of savings banks.”

In answer to your third question the certificate issued to a corporation
to transact fiduciary business in lowa under Chapter 494 may be issued
under a name which includes the words “Bank” and “Trust.” Section
494.14 subjects a foreign corporation doing business in this state to all
“, . . liabilities, restrictions and duties that are or may be imposed upon
corporations of like character organized under the general law of this
state. . . .” One such restriction is the mandatory provision in §532.12
requiring the word “trust” to be incorporated in the name of the corpora-
tion.

It is my opinion that the entire name Harris Trust and Savings Bank
may be used. While §524.24 makes it unlawful to use the word bank by
any “individual, partnership, or unincorporated association, or corpora-
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tion . . . not subject to the supervision or examination of the banking
department,” it is clear that this corporation, when authorized to do
business will be subject to such “examination, regulation and control”
under §528.52.

The answer to question 4 is included in the above and it may be re-
stated that the transaction of the fiduciary business i lowa by such
corporation is subject to the supervision and regulation of the Superin-
tendent of Banking. See §524.10

June 30, 1967

EMPLOYMENT SECURITY COMMISSION—Chapter 96—§8§19.5, 96.12.
Commission has exclusive authority to assign space and lease cafeteria
space in Employment Security Building, subject to conditions set by
Federal Government. Executive Council authority under §19.15 is
superceded by §96.12.

My. Stephen C. Robinson, Secretary, Executive Council: Under date of
June 1, 1967, you had posed the following question:

“I was directed by the Council to obtain from you an opinion as to
whether or not the Executive Council has a statutory responsibility for
leasing the cafeteria facilities in the Employment Security Building and
the assignment of office space in the building.”

The authority of the Executive Council with reference to control of
facilities in the Capitol Building and Capitol Grounds is set out in Sec-
tion 19.15, 1966 Code of Iowa:

“The Executive Council shall control the assignment of rcoms in the
Capitol Building . .. Assignments may be changed at any time . ..
The term ‘capitol’ or ‘capitol building’ as used in the Code shall be de-
seriptive of all buildings upon the capitol grounds.”

There can be no dispute that the Employment Security Commission
Building is located on the capitol grounds as set out in §19.15. While I
find no express statutory authority for the Executive Council or any
other agency of the state government to lease property in the state
capitol building or on the state capitol grounds, it can be fairly implied
from §19.15 that the control given to the Executive Council over space
in the various office buildings on state capitol grounds would include the
authority to lease portions of those premises for any purposes incident
to the performance of duties by the various state offices and agencies that
oceupy those buildings. This is true of the cafeteria located both in the
state capitol building and the state office building.

With reference to the Employment Security Commission Building,
however, inasmuch as the building was constructed primarily with federal
funds made available under the Reed Act, it was necessary that a survey
of vating establishments in the area of the state capitol be completed in
order to assure the United States Department of Labor that inclusion of
eating facilities for the benefit of the employees who would occupy the
new building was necessary for the efficient operation of the Employment
Security Commission.

Section 96.12, 1966 Code of lowa, contains the following language:

“All duties and powers conferred upon any other department, agency,

or officer of this state relating to the establishment, maintenance, and
operation of free employment offices shall be vested in the commission.”
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This section grants to the commission authority far in excess of that
given to most state agencies and recognizes the existence of unusual
conditions:

(1) It should be noted that the Teletype confirmation authorizing the
State of Iowa to construct the present Employment Security Commission
Building contains the following condition:

“This approval is contingent upon the assurance of rent free space
except for operation and maintenance, costs after the cost of the building
has been fully amortized and the continued eligibility of the state for
grants for the Employment Security Program and a determination in
subsequent fiscal periods that the payments during these periods are
necessary and proper for an efficient administration and that such
amounts are not in excess of the level of rental of suitable privately
owned space.”

(2) In addition the Administrative Financing Act of 1954 allows for
the use of Reed Act funds for administrative costs of the Employment
Security Commission provided that the Employment Security Building
is used only for employment security purposes.

(3) There is a further complication occasioned by the control and
use of special funds as defined under §96.13 of the 1966 Code of lowa,
which requires all such funds to be expended solely for the purposes and
in the amounts found necessary by the Secretary of Labor for the proper
and efficient administration of Chapter 96. And your attention is also
called to the fact that I.LP.E.R.S. has invested some three hundred thou-
sand dollars ($300,000.00) in the construction of the Employment Se-
curity Commission Building and is entitled to a prorated portion of any
rentals received for any portion of the premises actually leased.

(4) I also call to your attention that the Reed Act funds used in
construction of this building are being reimbursed annually to the State
of Iowa by the Bureau of Employment Security of the United States
Government from funds granted for the administration of the Employ-
ment Security Program. A portion of these funds are reimbursing the
state for the cost of the cafeteria space located in the Employment Se-
curity Commission Building.

Because the State of Iowa has accepted the use of the Reed Act funds
for construction of the building subject to conditions which would make
it impractical for the Executive Council to assign office space in that
building, and because the language in §96.12, 1966 Code of Iowa, set out
herein previously, vests in the commission any duties and powers con-
ferred upon any other department, agency, or officer of this state relat-
ing to the office space in the building, control of the assignment of office
space as well as the leasing of the cafeteria space located in the Employ-
ment Security Office Building is within the control of the Iowa Employ-
ment Security Commission.

July 7, 1967

LIQUOR, BEER AND CIGARETTES — Beer Permits. §124.30, Code of
Iowa, 1966, prohibits the state permit board from issuing a permit to a
person whose permit has been revoked after July 4, 1965.
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Virginia Carpenter, Secretary, State Permit Board: This is in response
to your telephone request of June 21, 1967, for an interpretation of Sec-
tion 124.30, Code of Towa, 1966. I understand your specific question to be
as follows:

“Over one year ago, because of a conviction for keeping liquor where
beer is sold, a permittee had his permit revoked pursuant to Sections
124.30 and 124.31, Code of Iowa, 1966. The town council has now issued
a class “B” permit to the same person. Must the State Permit Board
issue a state permit in view of Section 124.30 which says ‘. . . the person
whose permit is revoked shall not thereafter be allowed to obtain or hold
a permit under this chapter.””

The pertinent parts of Section 124.30, Code of Iowa, 1966, state:

“Mandatory revocation. The permit under this chapter shall automati-
cally be revoked and shall immediately be surrendered by the permit
holder, and the bond of the permit holder shall be forfeited, upon any of

the following events:
* * *

“2. If the permit holder is convicted of any violation of Section 124.31.

* * *

“If after July 4, 1965, any permit is revoked under the provisions of
this section or revoked for cause under any other provision of this section,
the person whose permit is revoked shall not thereafter be allowed to
obtain or hold a permit under this chapter.

* * *

“If a permit is revoked upon any of the events specified in subsection
1, 2, and 3 shall be issued for the place of business covered by the re-
voked permit during the period of one year after such revocation.”

It would appear that the town council ha$§ acted contrary to §124.30 by
issuing a new permit to a person whose permit had previously been re-
voked following a conviction of keeping liquor where beer is sold in viola-
tion of §124.31. The one year provision in §124.30 allows a new permit
to be issued for the “place of business” but the “person” shall not be
allowed to obtain or hold a permit thereafter.

The Supreme Court of Iowa has made clear in a recent decision that
while the local authorities have discretionary power to determine the
qualifications of beer permit applicants, they may not find the element
of good moral character contrary to the statutory definition. Lehan vs.
Greigg, 135 N. W. 2d 80. As defined in §124.2(6)c., one of the require-
ments for good moral character is that the applicant is not prohibited by
the provisions of §124.30 from obtaining a permit. Conviction of any
violation of §124.31 is one of the provisions of §124.30 requiring manda-
tory revocation. Therefore, by definition, the town council may not find
good moral character and issue a permit to a person whose permit was
revoked after July 4, 1965, resulting from a conviction for a violation of
§124.31.

Thus, we arrive squarely to the question of what action must the state
permit board take in the above circumstances. Section 124.4, Code of
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Iowa, 1966, describes in detail a procedure for reviewing the action of the
town council where it appears the permit has not been revoked. I am of
the opinion that such procedure ought to be used to determine whether or
not the state permit board may exercise its power to revoke.

There also appears to be an alternative course of action for the state
permit board. The alternative of not issuing the state permit has been
attempted and found improper by the Supreme Court of Iowa. In Eit-
treim vs. State Beer Permit Board, 243 Iowa 1148, 53 N. W, 2d 893, the
court could find no authority for the state permit board to refuse to
issue the state permit, where the city or town has already issued the local
permit.

Substantial change was made in the mandatory revocation section
124.30 since the 1952 Eittreim decision. 61 G. A., ch. 150 §5. The court
has yet to consider the effect of the part of §124.30 which says that a
person whose permit was revoked ‘“shall not thereafter be allowed to ob-
tain or hold a permit” under Chapter 124. That section further states
that no permit ‘shall be issued’ for a business in which such person has
certain specified control.

Because both the town council and state permit board issue permits,
§124.2(7), it would appear that the state permit board is now faced with
one section of the chapter requiring issuance of the permit, §124.5, and
a prohibition from doing so in another, §124.30. It is generally recog-
nized that where two statutes conflict the more recent one prevails, State
v8. Blackburn, 237 lowa 1019, 22 N. W, 2d 821.

As §124.30 is the more recent of the two sections, and expressly pro-
hibits issuance of a permit in certain circumstances, the logical conclu-
sion is that the state permit board should not issue a permit to a person
not allowed to “obtain or hold” a permit, under §124.30.

July 7, 1967

LIQUOR, BEER AND CIGARETTES — Premises. §123.32, Code of Iowa,
1966, the premises where a license or permit was revoked, may not be
relicensed for one year following revocation.

Myr. Homer A. Adcock, Chairman, Iowa Liquor Control Commission:
During a conversation between us in your office on June 27, 1967, you
requested an opinion based on the following fact situation.

“A person operating an establishment under a beer permit and liquor
license, has the same revoked as a result of being convicted for selling
beer to a minor in violation of Section 124.20(3), Code of Iowa, 1966.
About five months after said conviction and revocation, a new permit and
a new license are approved for the mother-in-law of the person whose
license was revoked. The establishment is located at the same premises
where the license and permit were revoked earlier. The city council has
been advised by the county attorney that such permit and license may
not yet be issued according to the law but the council refuses to revoke
the license.”

I understand your specific questions to be as follows:

f‘l. May a mother-in-law of a person whose license was revoked, ob-
tain a license within a year of the revocation, for the same premises?
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“2. If a city council has erroneously approved and issued a license,
what steps may the liquor control commission take to revoke the license?”

Section 123.32, Code of Iowa, 1966, states in part:

“Any liquor control license issued under this chapter may, after notice
in writing to the license holder and reasonable opportunity for hearing,
be suspended or canceled by the issuing authority or the commission for
any of the following causes:

“b. Violation of any of the provisions of this chapter as amended or
regulations of the commission . . .

s % *

“f. The spouse and business associates of a person whose license
has been canceled or revoked for cause shall not be issued a liquor con-
trol license, and no liquor control license shall be issued which covers any
business in which such person has a financial interest. In the event a
license is revoked for cause the premises covered by a revoked license
shall not be relicensed for one year. (Emphasis added).

Because automatic revocation of a license occurs upon conviction of
selling beer to a minor according to Section 123.46 (h), that part of the
above §123.32(f) relating to premises is clearly applicable to the fact
situation presented. The “premises” means all rooms or enclosures where
alcoholic beverages are sold or consumed under authority of a liguor
control license by the definition of §123.5(24). Therefore, I am of the
opinion that the words of the statute are to be taken at their face value,
that the premises covered by a revoked license shall not be relicensed for
one year.

The relationship of the person obtaining a new license after the expira-
tion of the year in which the premises could not be licensed, has also been
considered by the statute. The spouse and business associates, like the
person whose license was revoked, may not be permitted to hold or obtain
a liquor license. While the general meaning of spouse would not include
a mother-in-law, there is no reason why a mother-in-law might not be
considered a business associate upon factual determination of such re-
lationship. Thus, I am of the opinion that after the expiration of the
vear following revocation, the premises may be again licensed, to the
mother-in-law, unless she was a business associate of the person whose
license was revoked.

In answer to question number two the following Sections of the Iowa
Liquor Control Act appear applicable:

Section 123.16, Code of lowa, 1966, states in pertinent part:
Powers. The commission shé.ll have the following functions, duties, and

powers :
* * *

“7. To issue and grant permits, liquor control licenses and other li-
censes; and to revoke all such licenses and permits for cause, under this
chapter

Section 123.32, Code of Iowa, 1966, states in part:

“Any liquor control license issued under this chapter may, after notice
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in writing to the license holder and reasonable opportunity for hearing,
be suspended or canceled by the issuing authority or the commission for
any of the following causes: (Emphasis added)

sk * *

“d. An event which would have resulted in disqualification from re-
ceiving such license when originally issued . . .”

That the commission has the power and authority to revoke a ligquor
license is clearly enumerated by the words of the statute. As the prem-
ises discussed above could not be licensed during the year following re-
vocation, this was “an event which would have resulted in disqualifica-
tion from receiving such license when originally issued . . .”

Therefore, by following the procedure of §123.32, I am of the opinion
that the commission may exercise its power of revocation to enforce the
one year prohibition against the “premises.”

Your statement of fact included a beer permit as well as a liquor li-
cense and it is appropriate to note that the conclusions reached above are
also applicable to the permit. A recent decision of the Iowa Supreme
Court clearly places the onus upon local authorities where illegal issu-
ance of a beer permit is found. In Lehan vs. Greigg, 135 N. W. 2d 80,
84, the court said:

“

. We need not decide whether the violations must occur after the
permlt has been granted. Mandatory revocation was required here be-
cause it was illegally issued in the first place.”

Without appropriate action by the local authorities, the State Permit
Board has very similar authority regarding the beer permit to that of
the Liquor Control Commission with the liquor license.

Section 124.30, Code of Iowa, 1966, also prohibits the “place of busi-
ness” from having a permit issued for a year after revocation and pro-
hibits the person whose permit was revoked from obtaining or holding
one thereafter. It is to be noted that a spouse of the person whose per-
mit was revoked may not hold or obtain a permit thereafter but a busi-
ness associate is not mentioned.

July 10, 1967

WELFARE: Uniform Support of Dependents Law, Chapter 252A, 1966
Code of Towa. These proceedings are available when respondent adjudi-
cated in paternity action as father of a child; proceedings may be
brought under this chapter although a divorce petition has been filed,
or before the commencement of a divorce action, or following a decree
of divorce; proceedings under this chapter may be brought when the
parties are residents of the same county in Iowa or different counties
in Iowa.

Mr. Michael E. Hansen, Assistant County Attorney, Polk County: You
have asked for an Attorney General’s opinion as to whether or not an
action may be brought under the Uniform Support of Dependents Law,
Chapter 2524, 1966 Code of Iowa, when the petitioner and respondent
are both residents of the State of Iowa.

You ask if it makes a difference whether both parties to the action live
in the same county in Iowa or in different counties.
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You also ask if it can be used in the case of a paternity action when
the father and the mother of said children live in different counties in
lowa.

You also ask if an action under this chapter is barred by the fact that
the divorce petition was filed six months prior to the bringing of this
action but there were no further proceedings in connection with the di-
vorce matter.

You set forth facts concerning two different cases as follows:

(1) “The plaintiff gave birth to an illegitimate child. They live in
Howard County. The father of the child is a resident of Polk County.
The plaintiff filed a Uniform Support Action in Howard County and said
petition and court certificate were filed according to Chapter 252A with
the Clerk of the Howard County District Court. Copies of said petition
and court certificate as required by statute were forwarded to the Clerk
of the Polk County District Court. (Paternity decree had been entered.)

(2) “The plaintiff and respondent were married on November 26,
1951, and by this marriage five children were born. The plaintiff and re-
spondent are both living in Polk County, lowa and a divorce was filled
six months ago but has laid dormant. The respondent is not supporting
the children that were born of this marriage.”

Proceedings under the Uniform Support of Dependents Law, Chapter
252A, 1966 Code of Iowa, may be brought when both the petitioner and
respondent are residents of the same state by the specific words of the
statute:

“252A.5 When proceeding may be maintained. A proceeding to com-
pel support of a dependent may be maintained under this chapter in any
of the following cases:

1. Where the petitioner and the respondent are residents of or domi-
ciled or found in the same state. . . .”

Therefore, the initiating state and the responding state can be the
same state.

“252A.1 Title and Purpose. This chapter may be cited and referred
to as the ‘Uniform Support of Dependents Law.’

The purpose of this uniform chapter is to secure support in civil pro-
ceedings for dependent wives, children and poor relatives from persons
legally responsible for their support.

“252A.2 Definitions. As used in this chapter, unless the context shall
require otherwise, the following terms shall have the meanings ascribed
to them by this section:

1. ‘State’ shall mean and include any state, territory or possession of
the United States and the District of Columbia. . . .

3. ‘Child’ includes . .. and means a child actually or apparently
under seventeen years of age, . . .

4. ‘Dependent’ shall mean and include a wife, child, . . . who is in
need of and entitled to support from a person who is declared to be
legally liable for such support by the laws of the state or states where
the petitioner and the respondent reside.”

Therefore, a child born out of wedlock but determined to be the child
of the respondent in a paternity action would be entitled to support in a

proceeding brought under this chapter, Uniform Support of Dependents
Law.
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“252A.8 Additional Remedies. This chapter shall be construed to fur-
nish an additional or alternative civil remedy and shall in no way affect
or impair any other remedy, civil or criminal, provided in any other
statute and available to the petitioner in relation to the same subject
matter.”

Therefore, this action can be commenced by a petitioner whether or not
the parties are divorced or whether or not a divorce matter is pending.

“2562A.6 How commenced — Trial.

1. A proceeding under this chapter shall be commenced by a peti-
tioner, or a petitioner’s representative, by filing a verified petition in the
court in equity in the county of the state wherein he resides or is domi-
ciled, showing the name, age, residence and circumstances of the peti-
tioner, alleging that he is in need of and is entitled to support from the
respondent giving his name, age, residence and circumstances, and pray-
ing.that the respondent be compelled to furnish such support. The peti-
tioner may include in or attach to the petition any information which
may help in locating or identifying the respondent including, but with-
out limitation by enumeration, a photograph of the respondent, a descrip-
tion of any distinguishing marks of his person, other names and aliases
by which he has been or is known, the name of his employer, his finger-
prints, or social security aumber,

2. If the respondent be a resident of or domiciled in such state and
the court has or can acquire jurisdiction of the person of the respondent
under existing laws in effect in such state, such laws shall govern and
control the procedure to be followed in such proceeding. . . .”

Paragraph 2 of the foregoing quoted section, 252A.6, was construed by
the Supreme Court of Iowa in the case Davis vs. Davis, 246 lowa 262, 67
N. W. 2d 566, as pertaining solely to the manner in which notice is to be
given to bring the respondent into court. At page 271, the Sunreme
Court of Iowa, speaking through Justice Garfield, said:

“Much of respondent’s argument rests on the language of Section
252A.6(2) ‘such laws shall govern and control the procedure to be fol-
lowed in such proceeding.’ It is contended this can be interpreted as pro-
viding that existing laws of the state as found in Chapter 252 shall
govern the entire proceeding. Respondent claims too much for the lan-
guage just quoted.

“Obviously the last two words of 252A.6(2), ‘such proceeding,’ mean
a proceeding commenced under this chapter by petitioner in court. . . .
The words ‘existing laws in effect in such state’ refer to laws under
which the court ‘can acquire jurisdiction of the person of the respondent.
And the words ‘such laws’ refer back to ‘existing laws.’

“Further, the interpretation of Section 252A.6(2) respondent urges
upon us requires the nullification of several other provisions of Chapter
252A herein quoted which clearly indicate a legislative intent contrary
thereto. However, the construction we place upon 252A.6(2) is reason-
able and also give effect to such other provisions of the Act.”

The Attorney General’s opinion, dated March 5, 1965, is hereby with-
drawn as it bases its conclusion upon a different construction of Section
252A.6 than placed upon said section by the Supreme Court of Iowa.

Since the Attorney General’s opinion, dated March 5, 1965, the Su-
preme Court has had another occasion to review Chapter 252A of the
Code of Iowa. In that case, Keefe v. Keefe, 143 N. W. 2d 335, decided
June 14, 1966, the Court said:
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“In Davis v. Davis, 246 lowa 262, 67 N. W. 2d 566, we considered the
law extensively and held that Chapter 252A is generally applicable and
available to compel support.”

Justice Garfield, in the Davis case, cited various sections in Chapter
252A which show the legislature intended this proceeding to be used
when both parties reside in the State of Iowa. The legislature did not
require that the parties had to be residents of the same county and,
therefore, it is not limited to such fact situations.

As Justice Garfield stated in the Davis case, the title of the Act known
as Chapter 252A reads:

“AN ACT authorizing and prescribing the procedure for civil proceed-
ings to compel the support of dependent wives, children and poor rela-
tives within and without the state.”

Also, in the Davis case, Justice Garfield said:

“[10] There are other fundamental rules of statutory construction
here applicable. We will mention only two. In seeking the meaning of a
law the entire Act and other related statutes (such as Chapter 252)

should be considered. . . . (‘All parts of the act should be considered,

compared, and construed together. It is not permissible to rest the con-

struction upon any one part alone . . . or to give undue effect thereto.’).
* ok %k

“The second elementary rule, closely related to the one just stated, is
that, if fairly possible, it is our duty to give effect to every part and
word of an Act. (Citations)”

The construction of Chapter 252A in the Attorney General’s opinion,
dated March 5, 1965, not only contradicts the interpretation of the Su-
preme Court, but it reads into the law a restrictive use of the proceed-
ings under said chapter obviously not contemplated by the legislature.

Therefore, it is the opinion of the undersigned that proceedings may
be brought under Chapter 252A regardless of the fact that the petitioner

mal live in one county in Iowa and the respondent in another county in
Towa.

July 11, 1967

SANITARY DISTRICTS: FILLING VACANCIES IN OFFICE — Where
all offices of trustees of the Samitary District established under Chapter
358, Code of 1966, are vacant and no provision for filling such vacancies
is provided either in the Constitution or statute, autherity to fill such
vacancies is vested in the governor pursuant to the provisions of Arti-
cle IV, Section 10, Constitution of lowa.

Mr. William G. Faches, Linn County Attorney: Reference is herein
made to your letter of the 16th inst. in which vou submitted the follow-
ing:

“A vacancy existz in each of the offices of trustees in a Sanitary Dis-
trict established pursuant to Chapter 358, Code of Iowa, 1966, in Linn
County, lowa. The guestion arises as to who should appoint the trustees
to fill a vacancy when all of the offices are vacant?

“Section 358.9 and Section 69.8 of the 1966 Code of lowa do not cover
the situation. Your opinion is requested with respeet to the above
question.”

In reply thereto 1 advise the following:
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Your request shows that neither by constitution nor statute 1s there
provision for the filling of vacancies in ihe office of Saniary Trustees
established under the provisions of Chapter 358, Code of 1966 In that
situation resort is had to the following counstitutional provision, to-wit:
Article 1V, Section 10, of the Constitution of lowa provides:

“When any office shall, from any cause, become vacant, and no mode
1s provided by the Constitution and laws for filling such vacancy, the
Governor shall have power to 611 such vacancy, by granting a commission,
which shall expire at the end of the next session of the General Assem-
bly, or at the next election by the people.”

Note that the power bestowed in the Governor is limited to appoint-
ment to fill the vacancies first by appointment for a period expiring at
the end of the next session of the General Assembly or second at the next
election by the people. Such appointment authorized and limited bv che
session of the next legislature obviously concerns vacancies in offices of
the state. On the other hand, the other period of appointment limited to
the next election of the people concerns county, city and township officers
and offices and their subdivisions or agencies. The power ip the goveruor
is further limited to be exercised in the filling of offices. MeKinley vs.
Clarke County, 228 lowa 1185, 295 N, W. 449, defines an office in the
following language:

“ a position created by direct act of the legislature, or by a board
of commissions duly authorvized so to do, In a proper case, by the legis-
lature, is a public office, that to constitute one a public otficer his duties
must either be prescribed by the constitution or the statutes, or neces-
sarily mmhere in and pertain to the administration of the office itself.
that the duties of the position must embrace the exercise of public powers
or trusts; that is there must be a delegation to the individual of some of
the sovereign func;mns of government, to be exercised by him for the
benefit of the public; and that among other requirements the following
are usually, though not necessarily, attached to a public office. a. an oath
of office; b. salary or fees: ¢. a fixed term of duration or continuance

One holding the office of Sanitary Trustee under Chapter 358, Code of
1966, is a public officer

In the light of the foregoing the Supreme Court of Towa in the case of
City of Nevada vs. Slemmons, 244 lowa 1068, 59 N W 2d 793, where
filling a vacancy in the city council was in question the Supreme Court
in denying applicability of the foregoing numbered Article of the Con-
stitution stated:

“Section 10, Article IV, of the Iowa Constitution provides that the
Governor shal]l have the power to fill vacancies only in case no mode is
provided by the Constitution and laws for filling such vacancies. We be-
lieve, however, this constitutional provision is not applicable for the legis-
lature has provided a mode by chapter 147, Acts of the Fifty-fourth
General Assembly. It is inconceivable, we think, to place such a burden
on the Governor in matters of this kind unless clearly required, and we
cannot so construe here that legislative intent. Many occasions such as
group resignations, an accident or other disaster could reduce the mem-
bers of a council in a given city whereby no quorum would be possible.
Local members of the council, it must be conceded, are better able to
know and select replacements in their community than the Governor of
the state far removed from the concerned community.”
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The Constitution of the State of California contains a provision in the
exact terms of Article IV, Section 10, of the Iowa Constitution and the
Supreme Court of that State in People vs. Sischo, 23 Cal. 2d 478, 144 P.
2d 785 stated:

“We think that the broad language of this section should properly be
construed to give the Governor power to fill a temporary vacancy in a
term, caused by the absence of a state officer while on military leave, as
well as to fill a permanent vacancy in an office as to which ‘no mode is
provided by the Constitution and law for filling such vacancy.””

The Constitutions of Arkansas, Florida, Georgia and Missouri contain
provisions to fill vacancies in the same terms expressed in Article 1V,
Section 10, of the Iowa Constitution.

The use of that constitutional provision was considered by 42 Am. Jur.,
Title Public Officers, Section 141:

“It would seem, therefore, that whenever possible, the statutory and
constitutional provisions should be so construed as to diminish rather
than increase the possibility of official vacancies. This is illustrated by
the provisions of a Constitution declaring that when any office becomes
vacant, and no mode is provided by the Constitution for filling the va-
cancy, the governor shall have the power to fill the same by granting a
commission which shall expire when the person elected to fill the office
at the next general election shall qualify, and that the governor shall, in
case a vacancy occurs in any state, district, county, or township office,
by death, resignation, or otherwise, fill the same by appointment to be
in force until the next general election. Such provisions have been con-
strued as relating solely to elective offices, the incumbents of which are
selected at regular intervals, and as not authorizing the governor to ap-
point officers created by laws which provide for their selection by the
legislature. Where authority is conferred by law on the governor to fill
vacancies in office by appointment, this does not confer on him the power
of ultimate]ly determining whether the vacancies actually exist, and a
claimant may have such question determined in the courts.”

I am of the opinion by reason of the foregoing that in the situation
described Article 1V, Section 10, of the Iowa Constitution is applicable
and the governor is directed to fill the vacancies in the office of Sanitary
Trustees in Linn County to serve until the next election of such Trustees
as provided by §358.9, Code of 1966.

July 14, 1967

LIQUOR, BEER AND CIGARETTES — Discounts on sales to liquor li-
censees — Senate File 50, 62nd G. A., §123.18, Code of lowa, 1966. The
109 discount presently granted by the Liquor Control Commission on
sales of $100.00 or more to liquor licensees may be withdrawn by the
commission at any time with or without notice. Every licensee must,
prior to the effective date of S.F. 50, either lawfully sell on the prem-
ises, his existing liquor inventory or pay the 15¢ tax provided for by
S.F. 50 on the full retail price on each bottle of liquor comprising his
inventory and have the appropriate identification marker affixed to
each such bottle.

Mr. Walter E. Edelen, Commissioner, Iowa Liquor Control Commission:
By your letter of July 12, 1967, you have requested my opinion relating
to Senate File 50 as passed by the 62nd General Assembly, to become
effective on publication. Specifically, you ask:

“(1) Under Senate File 50 must the Iowa Liquor Control Commission
make a demand upon all liquor licensees for the 15¢ tax on all their
liquor inventory on hand on the effective date of Senate File 50?
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“{2) The Commission has the power to remove the present discount
on liquor sales to licensees under Section 123.18 of the Code. If that
power is exercised and this discount is removed, is the Commission re-
quired to notify the licensees of the removal of the discount and if so,
how many days notice must we give the licensees of this discount re-
moval and in what manner must the notice be given?”

Senate File 50 is “an act to repeal the 10% occupational tax on gross
receipts of liquor licensees on sales on alcoholic beverages and replace
the lost revenues by adding a mark-up on liquor sold to licensees at time
of purchase in conjunction with placing per drink sales under the retail
sales tax and establishing identification means and procedures therefor
and to increase the share received by cities and towns of proceeds from
the sale of liquor.”

The bill, except for the publication clause which is section 5, provides:

“Section 1. Sections one hundred twenty-three point ninety-seven
(123.97), one hundred twenty-three point ninety-eight (123.98), one hun-
dred twenty-three point ninety-nine (123.99), one hundred twenty-three
point one hundred (123.100), Code 1966, are hereby repealed and the fol-
lowing enacted in lieu thereof.

1. ‘There is hereby imposed on every individual, partnership, corpora-
tion, association or club licensed to sell aleoholic beverages for consump-
tion on the premises where sold, a special tax equivalent to fifteen (15)
percent of the price established by the commission on all alcoholic bever-
ages for general sale to the public. Such tax shall be paid by all licensees
at the point of purchase from the state on all alcoholic beverages in-
tended or used for resale for consumption on the premises of retail es-
tablishments. Such tax shall be in lieu of any other sales tax applied at
the state store and shall be shown as a separate item on special sales
slips provided by the commission for purchases by licensees.

2. ‘Except as allowed under section one hundred twenty-three point
ninety-six (123.96), Code 1966, no licensee shall knowingly keep on the
licensed premises nor use for resale purposes any alcoholic liquor on
which the special tax has not been paid to the state. The conviction of a
violation of this section shall cause the license held to automatically be
revoked and the license shall immediately be surrendered by the holder,
and the bond of the license holder shall be forfeited to the commission.

3. ‘Each bottle of alcoholic beverage purchased by a licensee shall
bear an identification marker applied at the place of purchase.’

“Sec. 2. Section one hundred twenty-three point eighteen (123.13),
Code 1966, is hereby amended by striking all after the period (.) in line
twelve (12).

“Sec. 3. Section one hundred twenty-three point fifty (123.50), C(_)de
1966, is hereby amended by striking from line two (2) of subsection
three (3) the word ‘five’ and by inserting in lieu thereof the word ‘ten
(10).

“Sec. 4. Section four hundred twenty-two point forty-six (422.46),
Code 1966, is hereby amended by adding after the word ‘beer’ in line ten
(10) the following: | alcoholic beverages.””

The last three lines of §123.18, Code of Iowa, 1966, provides:

“The commission may allow a discount from the sale price as estab-
lished by the commission for quantity purchases of liquor by the holders
of a liquor control license only.”

This clause was repealed by §2 of the foregoing act, but will remain
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in effect until the repeal becomes effective on publication of the act.
Thereafter, the commission may no longer allow discounts on the sale
price for quantity purchases of liquor by licensees.

As I understand it, the commission has, by authority of that part of
§123.18 quoted above, been allowing liquor licensees a ten percent dis-
count on purchases of $100 or more. You have correctly assumed that
the commission has the power to remove the present discount under
§123.18 even before the new law becomes effective. It may be implied
from the power to allow the discount that the commission has the power
to take it away. Your second question is, however, whether the commis-
sion is required to notify licensees before “removal” of the discount and,
if so, how many days notice must be given them.

In absence of any statutory requirement of such notice, the commis-
sion has authority to rescind all discounts without notice. The discount
was a privilege or a matter of grace granted by the commission in the
exercise of its discretion and may be taken away at any time while the
quoted portion of §123.18 is in force.

On the other hand, there is nothing in the law to prohibit the giving
of such notice of rescinding the discount if the commission deems such
notice to be proper.

In answer to your first question as to whether the Liquor Control
Commission must make a demand upon all liquor licensees for the 15¢
tax on all their liquor inventory on hand on the effective date of Senate
File 50, the answer is no. Subsection 1 of §1 of Senate File 50 provides
that the new 159 tax be paid by licensees “at the point of purchase
from the state” which means the state liquor store where purchased.
Subsection 2, however, provides that “no licensee shall knowingly, keep
on the licensed premises nor use for resale purposes any alcoholic liquor
on which the special tax has not been paid to the state.” Subsection 3
provides that “Each bottle of alcoholic beverage purchased by a licensee
shall bear an identification marker applied at the place of purchase.”
Presumably, none of the licensee’s existing inventory will bear the identi-
fication marker prior to the effective date of the bill. Consequently, be-
fore Senate File 50 becomes effective, every licensee must either:

1) Lawfully sell his existing inventory on the premises (§123.27, Code
of Iowa, 1966) or

2) Pay the 159 tax on the full retail price of his existing inventory
and have the identification marker affixed to each bottle thereof.

Perhaps one or more rules or regulations should be adopted establishing
the mechanics for collecting the tax on existing inventories.

July 15, 1967

COUNTIES AND COUNTY OFFICERS —§$368.15, 337, 356.5 and 368.15,
Code of Towa, 1966. Cities and towns have the right to use county jails
for confinement of ordinance violators. Counties are not limited by the
provisions of §337.11 and may charge cities and towns actual cost of
confinement. Cost of keeping prisoners of cities and towns shall in-
clude cost of emergency medical treatment rendered.
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Mr. William L. Wegman, Chickasaw County Attorney: You have re-
quested an opinion of this office on the following questions:

1. Must Chickasaw County accept the prisoners of the City of New
Hampton when the city has no jail of its own, and if so, can the county
charge the city an amount in excess of fifteen cents (15¢) per night for
the lodging of the city’s prisoners?

2. Although the prisoner is primarily responsible, as between the city
and the county, who is obligated to pay the cost of emergency medical
treatment for a prisoner lodged at the county jail for violation of a city
ordinance when the prisoner is indigent?

Your attention is invited to Chapter 368.15, 1966 Code of Iowa, which
states in part:

. Any city or town shall have the right to use the jail of the
county for the confinement of such persons as may be subject to im-
prisonment under the ordinances of such city or town, but it shall pay
the county the cost of keeping such prisoners.”

In view of the foregoing language, it is our opinion that the county
must accept prisoners of the city or town who have violated ordinances
of the particular city or town. (see also Chapter 602, 1966 Code of Iowa)

However, cities and towns are obligated to pay the costs of such con-
finement. Your question as to whether the county may charge more than
fifteen cents (15¢) per night for lodging is apparently a reference to
Chapter 337.11, 1966 Code of Iowa, which provides for fees that may be
charged by the sheriff for lodging of prisoners. It is our opinion that
Chapter 337.11 and sub-sections analogous thereto, establish a limit upon
the fees the sheriff may retain in addition to his salary but has no refer-
ence to the actual costs of lodging a prisoner. (1940 O.A.G. 92) There-
fore, we must conclude that the county may charge cities and towns the
actual. cost of lodging prisoners notwithstanding the fact that said cost
may exceed the amounts stated in Chapter 337, 1966 Code of Iowa.

In answer to your second inquiry, please be advised that in Chapter
356.5, 1966 Code of Iowa, the duties of a keeper of a jail are described.
It states in part:

“The keeper of each jail shall:

“1. See that the jail is kept in a clean and healthful condition.

“2. Furnish each prisoner with necessary bedding, clothing, towels,
food and medical aid. (emphasis added)

“3. Serve each prisoner three times each day with an ample quantity
of wholesome food.

“4, Furnish each prisoner sufficient clean, fresh water for drinking
purposes and personal use.

“5. Keep an accurate account of the items furnished each prisoner.”

£ * *

Each of the items above mentioned constitute an expense that is a re-
sult of lodging a prisoner. Thus, Chapter 368.15, 1966 Code of Iowa,
allowing cities and towns to lodge ordinance violators in county jails also
provides that cities and towns pay the costs of such confinement. It is
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our opinion that emergency medical aid, such as described in your letter,
is included as a cost of confinement and is an obligation of the city or
town as are other costs of confinement. (1930 O.A.G. 327)

July 15, 1567

CRIMINAL LAW: Double Jeopardy — §§698.1, 725.2, 1966 Code of lowa.
A defendant who has previously been tried and convicted for a crime
of rape may subsequently be tried for the crime of lewd and lascivious
acts with a child stemming from the same transaction without the
second prosecution constituting double jeopardy.

My. William L. Wegman, Chickasaw County Attorney: This is in refer-
ence to your recent letter of June 2, 1967, in which you ask substantially
the following question:

“Can a defendant who has previously been tried and acquitted for the
crime of rape subsequently be tried for the crime of lewd and lascivious
acts with a child stemming from the same transaction without the second
prosecution constituting double jeopardy?”

A quite similar problem was considered in State vs. Jacobson, 197 Iowa
547, 197 N. W. 638 (1924). There, defendant, after having been indicted
for the offense of assault with intent to commit rape, was convicted of
the included offense of assault and battery. Subsequently, he was in-
dicted for committing lewd lascivious acts with a child stemming from
the same transaction for which he had been indicted for the assault with
intent to commit rape offense. He was convicted and appealed, arguing
that the second prosecution constituted double jeopardy.

The lowa Supreme Court, in rejecting defendant’s contention, first
stated that the proper test for determining whether the defense of former
jeopardy is available is that it must appear that the two offenses are in
substance the same, so that the evidence which proves one would prove
the other. Unless one crime is included in and forms a necessary part,
of the other, and is in fact but a different degree of the same offense
(1.e. unless one is a lesser included offense of the other), then a convic-
tion or acquittal of the higher offense will bar a prosecution of the iower
offense.

The Court then examined the offenses involved and stated 1ts conclusion
on page 552 of 197 lowa:

“The two crimes are entirely distinet in their character. By the lan-
guage of the statute, the offense of assault with intent to commit rape
can only be committed upon ‘a female,’ while the offense of committing
lewd, immoral, and lascivious acts may be committed upon ‘sny child’
The latter section also provides that a person shall be guilty who com-
mits any lewd, immoral, and laseivious act upon a child of thirteen years
or under, with the intent of arrousing, appealing to, or gratifying lust
or passions or sexual desires of such person, or of such child. It is per-
fectly obvious from the reading of the statute that this offense may be
committed without any assault with intent to commit rape. . . . (Em-
phasis the Court’s)

“We hold that the offense of assault with intent to commit lewd, im-
moral, and laseivious acts, under Section 725.2 of the 1966 Code of Iowa,
is not an included offense in the crime of assault upon a female with in-
tent to commit rape, under Section 698.4 of the Code and that an acquit~
tal or conviction under an indictment charging [the latter] does not
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necessarily bar a prosecution for [the former], even though the two in-
dictments refer to the same transaction, and even though the evidence m
the two cases be identical.”

It must be noted that the Jacobson decision is cited in 22 C.J.S., Crim.
Law, §292 with People vs. Jameson, 136 Cal. App. 10, 27 P. 2d 935 (1933)
as authority for the proposition that a conviction or an acquittal for rape
does not bar a prosecution for lewd and lascivious conduct. It is there-
fore my opinion based on all of the above that a defendant who has
previously been tried and convicted for the crime of rape may subse-
quently be tried for the crime of lewd and lascivious acts with a child
stemming from the same transaction without the second prosecution con-
stituting double jeopardy.

July 15, 1967

SCHOOLS: Religion — Constitution of lowa, Art. I, §3. Religiqus or sec-
tarian instruction cannnt be given in the public schools of this state.

The Hon. Vincent B. Steffen, State Representative: You have requested
an opinion on the following:

“A proposal has been made within my legislative district to add to the
curriculum within the New Hampton Community School District an elec-
tive course in religion.

“The proposal would establish a religion course modeled after the
course at the State Umversity of Iowa. The classes would be held on the
premises of the Community High School. The courses would be entirely
elective, and the teachers would be furnished at the expense of the vari-
ous churches in New Hampton. The entire emphasis would center on a
study of religion, rather than a study of any particular faith, The
courses offered and the subject matter of each course would be subject
to the approval of the Board of Education.

“] would like your opinion as to whether this proposal, if 1mplemented,
would be in conflict witr laws of the state of lowa.”

The proposal outlined in your letter is not sufficiently developed for us
to be able to determine how the course offered ar the university would
serve as a model for the teaching of a study of religion by teachers fur-
nished at the expense of the various churches. Without indulging in any
comment about the study of religious attitudes, beliefs and practices or
a comparative philosophy as a subject appropriate for high school stu-
dents, it is not entirely clear to us how such courses could be offered by
the teachers who migh be available without such courses being tinged
with a sectarian character which would be prohibited by the Constitution
of the State of Iowa

The law of this state cleariy prohibits any religious or sectarian in-
struction of any kind to be provided or given in the publhic school. Knowl-
ton v. Baumhover, 182 lowa 691, 166 N W. 202 (1918)

In McCollum v. Board of Education, 383 U. S. 203, the Supreme Court
of the United States held that the constitutional principte of separation
of church and state was violated when a school board i Illinois author-
ized the teaching of religion by members of various denominations dur-
ing the regular school hours when children in the public schools were
obliged to attend the compulsory school laws of the state. In that case
the teachers were furnished at no cost to the taxing district by the vari-
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ous churches of the locality and the children who attended the classes in
religion, did so with the written permission of their parents. It would
appear that that situation would be similar to whar is proposed, and if
so, the addition of such elective courses would not be permissible.

I am enclosing a copy of an opinion from 1954 O.A.G. 73, which advises
that the board of directors of an Iowa school district may make provision
to excuse pupils on the written request of their parents so that such
pupils may attend religious instruction given by non-school personnel at
places not a part of the school premises. I hope that this will be an aid
in clarifying the limitations of the proposed plan.

July 15, 1967

MAYOR’S COURTS: It is not per se a violation of the law for a mayor
to monitor police radio reports while serving as magistrate in mayor’s
court,

CRIMINAL LAW: Minors — §§367.5, 232.61, 321.42, Code of Towa, 1966
Minors under age 18 must be transferred to juvenile court and mayor’s
court has no jurisdiction to prosecute juveniles with certain exceptions.

JUVENILE RECORDS: §232.54, Code of Iowa, 1966 — Legal records of
juvenile proceedings are a public record.

NOTE — Supplemental letter attached, dated July 19, 1967.

Hon. Lester M. Freeman, State Representative: This will acknowledge
your correspondence of June 8, 1967, wherein you submitted the follow-
ing.

“l. I want to know if it is legal for a mayor, who also serves as a
judge in a mayor’s court, to monitor police radio reports

“2. Is it legal for a person under 18 to appear before a mayor’'s court
if it isn’t a motor vehicle offense? Code 232.61 Also, can a juvenile rec-
ord be made public, and is it an official record that can be use against
them?”

In reference to your first inquiry, there appears to be no specific stat-
utes that prohibit an individual serving as judge in a mayor’s court to
monitor police radio reports. A review of the annotations pertaining to
mayor’s courts and courts in general reveal no cases which would con-
demn the practice you have questioned. However, the Supreme Court in
In Re: Judges of Cedar Rapid’s Municipal Court, 256 lowa 1135, 130
N. W. 2d 553 (1964) has said:

“Courts are not omnipotent; they have considerable power, but it must
be exercised fairly and without oppressive use or threats of use. Judges
should likewise be meticulous in observing the Canons of Judicial Ethics,
and should be most careful to avoid becoming involved in public contro-
versies,

“It has been well said . "A long bne of cases shows that 1t 1s not merely
of some importance but is of fundamental importance that justice should
not only be done, but should manifestly and undoubtedly be seen to be
done . . . Nothing is to be done which creates even a suspicion that
there has been an improper interference with the course of justice.’ Lord
Howard, C. J. in Rex v Sussex Justices, 1 K.B. 256, 259.”
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It is our opinion, that in the absence of a specific showing that justice
is not or cannot be fairly dispensed, the monitoring of police radio calls
by the mayor is not per se a violation of the laws of lowa.

Further responding to your inquiry as to whether it is legal for a
person under_ 18 to appear before a mayor’s court if it is not a motor
vehicle offense, the following is submitted for your consideration:

Chapter 367.5, 1966 Code of Iowa states as follows:

“367.6. Jurisdiction of Mayor. In other cities and towns, the mayor,
or mayor pro tempore when authorized to hold mayor’s court, shall have
exclusive jurisdiction of all actions or prosecutions for violations of city
or town ordinances, and the mayor shall have, 1n criminal matters, the
jurisdiction of a justice of the peace, coextensive with the county, and in
civil cases, the jurisdiction within the city or town that a justice of the
peace has within the township.”

Chapter 232.61, 1966 Code of Iowa provides:

“Any child taken before any. justice of the peace or police court charged
with a public offense shall, together with the case, be at once transferred
by said court to the juvenile court.”

Although Chapter 232.61, 1966 Code of Iowa, does not make reference
to mayor’s court, but only to justice of the peace and police courts, it
must be presumed that it also includes mayor’s courts since mayor’s
courts have the same jurisdiction in criminal matters as the justice of
the peace courts.

It has been previously ruled by this office that unless it is stated speci-
fically otherwise by law, a justice of the peace or a police couri lacks
jurisdiction to try a child under 18-years of age who has been charged
with a public offense over which the justice of the peace ordinarily has
jurisdiction, and if such child is brought before a justice of the peace or
police court, he must be immediately transferred to the juvenile court.
Op. Atty. Gen. September 16, 1965.

It is our opinion that the same rule is equally applicable to mayor’s
courts. See 1940 0.A.G. 156.

However, an exception to the above rule does exist in the event the
juvenile is charged with a motor vehicle offense which is declared a mis-
demeanor by Chapter 321.482, 1966 Code of Iowa, which states in part:

* * *

“Chapter 232 (Neglected, Dependent and Delinquent Children) shall
have no application in the prosecution of offenses committed in violation
of this Chapter which are punishable by a fine of not more than one
hundred dollars, or by imprisonment for not more than thirty days.”

Furthermore, this office has previously ruled that the mayor’s court
must transfer to juvenile court, cases in which a minor under 18-years
of age is charged with a violation of a city ordinance. See 1940 0.A.G.
156.

Therefore, it is our opinion that, except in the cases of motor vehicle
violations as prescribed in Chapter 321.482, 2 mayor’s court has no juris-
diction to hear cases involving juveniles under the age of 18.
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In response to your third question as to whether a juvenue record can
be made public and is it an official record that can be used against them,
the following is submitted for your consideration:

Chapter 232.54, 1966 Code of Iowa states as follows:

“The legal record of the juvenile court shall be a public record, and
shall include the petition, information or indictment, notices, orders, de-
crees and judgments.”

Chapter 232.55, 1966 Code of Iowa states:

“The proceedings concerning delinquency petitions filed by parents and
petitions concerning neglected or dependent children; the reports of juve-
nile court probation officers; and the reports on juvenile homes shall not
be public records, but the court may make them public in its discretion.”

Chapter 232.56, 1966 Code of Iowa states:

“Peace officer’s records of children except for offenses exempted from
this Chapter by law shall be kept separate from the record of persons.
18-years or older. These records shall be public records.”

Chapter 232.57, 1966 Code of Iowa states:

“All information obtained and social records prepared in the discharge
of official duties by an employee of the Court shall not be disclosed di-

rectly or indirectly to any one other than the judge or others entitled
under this Chapter to receive such information unless otherwise ordered
by the judge.”

Therefore, in view of the above quoted statutes, it is our opinion that
those portions of a juvenile record constituting the legal record as de-
fined in Chapter 232.54, 1966 Code of Iowa, are of a public nature; other
portions of a juvenile record which constitutes reports and investigations
‘in the main, are within the judge’s discretion as to whether they will be
made public.

Since the legal record of a juvenile action is a matter of public record,
the question of whether such record may be used against the juvenile is,
of course, left up to the person who sees the record.

July 19, 1967

Hon. Lester M. Freeman, State Representative: This is to supplement
our opinion of July 15, 1967, wherein said opinion cited Chapter 232.61,
1966 Code of Iowa, which provided:

“Any child taken before any justice of the peace or police court
‘charged with a public offense shall, together with the case, be at once
transferred by said court to the juvenile court.”

Our office interpreted said statute to include mayor’s courts because of

the provisions of Chapter 367.5, 1966 Code of Iowa, which provides that
mayor’s courts have jurisdiction concurrent with the justice of the peace.

Senate File 200 which was enacted by the 62nd General Assembly and
became law July 1, 1967, repealed the above quoted Chapter 232.61, 1966
Code of Iowa. In lieu thereof, Chapter 232, 1966 Code of Iowa, was
amended and the following provisions were added:
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“Section 15. All juveniles appearing in any court other than the juve-
nile court and charged with a public offense not exempted by law and who
are under eighteen (18) vears of age or who were under eighteen (18)
years of age at the time of the commission of the alleged offense shall
immediately be transferred to the juvenile court of the county.”

Section 24 of Senate File 200 provides:

“A child referred to juvenile court pursuant to Section fifteen (15) of
this Act, may also be transferred to criminal court and tried as an adult
by the filing of a county attorney’s information or grand jury indictment
charging the child with an indictable offense. No such county attorney’s
information, grand jury indictment or information shall be filed or be
valid to affect such a transfer after there has been an adjudication of
delinquency in juvenile court.”

The above quoted provisions of Senate File 200 now clarifies the posi-
tion of the police, justices of the peace and mayor's courts in regard to
children under the age of eighteen (18) years. Except in cases other-
wise provided for, which would be motor vehicle violations as prescribed
in Chapter 32i.482, 1966 Code of Iowa, these courts have no jurisdietion
over children under the age of eighteen (18) years. Any cases brought
before these courts involving children under the age of eighteen (18)
years must be transferred to the juvenile court for processing.

Our original opinion to you held this to be true. However, in view of
the latest amendments to the 1966 Code of Iowa, which specifically states
this to be the law, we felt it to be imperative that we quote this additional
authority to you.

July 15, 1967

TAXATION: Real Property Tax: Exemptions — Summer Theater owned
and operated by College. Section 427.1(9), Code of Iowa, 1966. A
Summer Theater which is owned and operated by a non-profit private
college, which is used for educating the college’s students in the field
of dramatic arts, and which is not a profit-making venture, is exempt
from taxation under Section 427.1(9), Code of Iowa, 1966.

Mr. Jack H. Bedell, Dickinson County Attorney: This is to acknowl-
edge receipt of your letter of July 6, 1967, in which you posed the follow-
ing q‘uestion:

“Does the Okoboji Summer Theater, which is owned and operated by
Stevens College of the State of Missouri, qualify for tax exemption under
Section 427.1(9) of the 1966 Code of Iowa?”

You also posed a factual situation which is paraphrased as follows:
The Summer Theater, which is operated during the summer months in
Dickinson County, presents plays for which admission is charged to the
public for nightly appearances during six (6) days of the week. The
cast and producers of the plays are Stevens College students who receive
dramatic arts credits, certain paid professional actors and actresses and
certain paid staff members of the college. Stevens College is a Missouri
non-profit corporation.

Apparently, the Theater’s local management consists of volunteers who
serve without compensation. The Summer Theater is not self-supporting
and requires some financial assistance from the college. Tuition is
charged t~ those students receiving dramatic arts eredits from the college.
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Funds received from the sale of tickets to the public are remitted to
the college to be placed in its general fund. No separate account is kept
respecting the college’s theater operation except an informative account
for the purpose of determining the cost of the Summer Theater's opera-
tions.

Enclosed please find an opinion rendered by a former Special Assistant
Attorney General, dated September 24, 1965. As you will note, a private
college is considered to be a charitable organization. Also, the Attorney
General has ruled that property owned by a college, and used solely for
educational purposes with no part thereof leased or otherwise used with
a view to pecuniary profit is exempt from taxation. 1909 0.A.G. 253.

In a sales tax case, the Iowa Supreme Court has held that a commu-
nity theater which charged admission to its presentations but which pro-
vided instructions on drama to non-professionals was engaged in educa-
tional activities, Community Drama Ass'n. of Des Moines vs. Iowa State
Tax Commission, 262 Iowa 864, 109 N. W. 2d 23 (1961).

It appears that the Okoboji Summer Theater is operated for the pur-
pose of educating Stevens College students in the field of dramatic arts.
This type of education is an “appropriate object” of the college pursuant
to Section 427.1(9). It also appears that the Summer Theater is not a
profit-making venture since financial assistance is needed from the col-
lege in order to sustain this operation, notwithstanding the fact that the
Summer Theater charges admission to the publie.

It is the opinion of this office that a Summer Theater, which is owned

and operated by a non-profit private college, which is used for educating
the college’s students in the field of dramatic arts, and which is not a

profit-making venture, is exempt from taxation under Section 427.1(9),
Code of Iowa, 1966.

July 17, 1967

CITIES AND TOWNS: Councilmen — House File 280, 62nd General As-
sembly. Where there is a change from a five member council to the
ward system pursuant to H.F. 280 councilmen whose terms have not
expired should be recognized as the elected representatives of the
wards in which they reside and if two reside in the same ward, one be
designated the ward councilman and the other the councilman-at-large.

The Hon. John Tapscott, State Representative: In your letter of June
27, 1967, you requested an opinion relating to House File 280, which pro-
vides an alternative for municipalities operating under the council-
manager form of government by also authorizing election of a portion
of the council from wards and to increase the council to seven members.
Specifically, your questions were as follows:

“In the event there is a change of government from a five member
council to the ward system, what would be the position of any holdover
councilmen? Also, if they would be retained, would they serve within a
ward or at large?”

There is no doubt of the power of the Legislature which creates an of-
fice to abolish it or to change it, and the Legislature may shorten or
lengthen the term of the office itself, in the absence of constitutional in-
hibition. 43 Am. Jur. Public Officers §151. However, it is well settled -
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that statutes will not be construed to change the terms of incumbent
officers unless the intent is plainly and clearly expressed. 67 C.J.S. 201.

In answer to your first question, it appears that under §7 of House
File 280, there is a possibility that where there is a change of govern-
ment from a five-member council to the ward system, there may be coun-
cilmen in office whose four-year terms have several years to run when
the ordinance is passed to provide for the division of the city into four
wards and to provide for the election of the mayor and the council there-
under at the next regular municipal election.

It is my view that in such case the councilmen who are holdovers
should wherever possible be recognized as the elected representatives of
the wards in which they reside and if it should happen that both reside
in the same area which is one of the four wards that one be designated
the ward councilman and the other designated the councilman elected at
large. I believe this is possible since both councilmen were originally
elected at large.

The answer to your second question is contained in my answer to the
first. Whether any holdover councilman who is retained would serve as
the representative of a ward or as a councilman at large is dependent
upon the factual situation concerning his residence and that of any other
holdover councilman.

July 17, 1967

SCHOOLS — Conflict of Interest — §§553.23, 739.10. The fact that a
member of a school board is related to officers of a construction firm
does not constitute a conflict of interest so as to prohibit such member
from serving in planning stages prior to request for bids on school
construction projects.

Mr. Edward F. Samore, Woodbury County Attorney: This is in reply

to your letter of July 5, 1967, requesting advice on the following situa-
tion:

“A member of the Sioux City Board of Education is the wife of the
executive vice president of a construction company, and the daughter of
the president of the same company. This company is a local construction
firm which would be interested in major school construction projects.

“Does a conflict of interest exist because of her membership on the
Board of Education, and if she should serve in the planning stages and
the public election prior to the request for bids?”

We see no conflict of interest in this lady’s membership on the board
of education, The Code of Iowa is specific in prohibiting pecuniary or
personal interests in contracts as set out in §§15.3, 18.4, 86.7, 252.29,
262.10, 314.2, 347.15, 368A.22, 372.16, 403.16, 403A.22, 553.23, 741.8, and
741.11. However, while these sections relate to and specify nearly every
state, county, or municipal official and employee, there is no specific
reference to members of school boards. Likewise, in §297.7 which gives
the school board authority to construct and repair school buildings, there
is no provision precluding any member in the situation described from
participating in the planning stages and public election prior to the
award for major school construction projects.
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We wish to call your attention, however, to §553.23 of the Code of
Iowa, which requires that the party to whom the contract has been
awarded guarantees that he has not directly or indirectly entered into
any agreement or arrangement with any other bidder or with any public
officer, or entered into any agreement which tends to or does lessen or
destroy free competition in the letting of the contract.

In addition, we wish to call your attention to §739.10, which makes it
a crime to accept any reward for public duty. In 1928 O.A.G. 75 an
opinion was rendered stating that a contract for the transportation of
school children to and from school should not be made with the wife of
one of the members of the board as *. . . it is against public policy for
any official, state, county, or school to be directly or indirectly interested
in any contract or employment wherein the board or department of
which he is a member, is required to act for the public.”

In view of the above, there appears to be no conflict of interest at the
present time and whether or not such might occur at some time in the
future upon the submission of bids for a school construction project is
now only a matter of speculation.

July 17, 1967

USE OF STATE INSTITUTION FUNDS — §444.12, Code of 1966 —
The State Institution Fund by its terms shall not be diverted to any
other purpose than named therein and. therefore, pavment for the
care of an Jowa patient in an Illinois school is unauthorized.

Mr. Pat Myers, Marion County Attorney: Reference is herein made to
yours of the 21st ult. in which you submitted the following:

“Section 444.12 of the 1966 Code of lowa permits boards of super-
visors to establish an institutional fund to maintain county patients at
certain enumerated institutions in Iowa. Can a board of supervisors au-
thorize payment from this fund to a mental health school located in Illi-
nois for the care of an Iowa county patient?”

In reply thereto I advise the state institution fund §444.12, Code of
1966, so far as applicable provides the following:

“The board of supervisors for each county shall establish a state insti-
tution fund and shall at the time of levying other taxes, estimate the
amount necessary to meet the expense in the coming year of maintaining
county patients, including cost of commitment and transportation of pa-
tients at the Mount Pleasant Mental Health Institute, Independence
Mental Health Institute, Cherokee Mental Health Institute, Clarinda
Mental Health Institute, the state sanatorium for the treatment of tuber-
culosis at Qakdale or any similar tuberculosis institution established and
maintained by any county under the provisions of chapter 254, the Glen-
wood state hospital-school, the woodward state hospital-school, the Iows
juvenile home at Toledo, the Iowa Annie Wittenmyer Home at Davenport,
the Iowa braille and sight-saving school at Vinton, the school for the
deaf at Council Bluffs, the state psychopathic hospital at Iowa City, and
for the establishment of a community mental health center as provided
in section 230.24, and for the support of such mentally ill or mentally re-
tarded persons as are cared for and supported by the county in the
county home or elsewhere outside of any state hospital for the mentally
ill or mentally retarded, shall levy a tax therefor. Cost of outpatient
care of tuberculosis patients administered under the supervision of a
tuberculosis sanatorium may be paid from the state institution fund.
Said fund shall not be diverted to any other purpose except that if any
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patients are returned to a county from any of the four mental health
institutes under the provisions of section 226.32 or from any state
hospital-school for the mentally retarded as provided by law, the cost of
care for such patient may be paid from the state institution fund of the
county of legal settlement in an amount commensurate with the cost of
patients in the county hospital, county home, or other institution located
in the county; if inmates of Toledo state juvenile home and Iowa Annie
Wittenmyer home are transferred or placed in foster homes in a county,
the cost of care of such inmate’s foster homes may be paid from the state
institution fund of the county of legal settlement of such inmate in an
amount not to exceed the cost per inmate in the respective state
institution.”

This fund is established for the purpose of maintaining county patients
in the state institutions and fixing the cost of such maintenance. The
board of supervisors in performing the duty imposed by §444.12 is pro-
vided with the list of institutions in order to make the board aware of
the relative scope of their duty. In addition, they are directed to levy
taxes sufficient in amount necessary to meet the expenses in the coming
year of maintaining the county patients including the cost of commit-
ment and transportation of such patients to the named institutions. By
this statute the state institution fund is directed to be used for the main-
tenance of county patients and the cost of their transportation and com-
mitment in the institutions named in the statute and specifically provides
that the fund shall not be diverted to any other purpose than that named
except that if any such patients are returned to a county, the cost and
care thereof shall be paid from the state institution fund. This statu-
tory prohibition of the use of this fund is an affirmation of this principle
to wit:

“Funds derived from taxes levied and collected for particular purposes
cannot be legally utilized for, or diverted to any other purpose.” 85
C.J.S. §1057(b), cases cited in support thereof. According to 85 C.J.S.
page 647 “it is a sound principle of taxation which prescribes that the
benefits of taxation should be directly received by those directly con-
cerned in bearing the burdens of taxation.”

In my opinion the use of this fund for the purpose of paying for the
care of an Iowa patient in a mental school in Illinois violates both the
provisions of §444.12 and the principles of law recited.

July 17, 1967

HOMESTEAD TAX CREDIT — Ten percent down payment requirement
in cases involving assumption of a mortgage in a land contract — Chap-
ter 425.11. The words “purchase price” in Iowa Code Chapter 425.11
(2) denotes an amount which includes the unpaid balance on a mort-
gage which the buyer assumes.

Myr. Robert K. Richardson, Esq., Greene County Attorney: 1 have your
letter of June 20, 1967, in which you request an opinion of this office as
follows:

“Would you please give me an Attorney General’s Opinion as to the
requirements of the 109 down payment on a real estate contract before
the Homestead Exemption will be allowable.

“The problem arises through a contract for the purchase of property
for a price of some $17,000.00, with a down payment of $1,500.00 and the
assumption of a $4,000.00 mortgage.
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“Does this meet the requirements of a 109 down payment or what is
the basis for determining the 109 down payment?”

This opinion assumes your question relates to the interpretation of the
Homestead Tax Credit Law and not to exemption of the homestead from
execution. We further assume that the $17,000 purchase price includes
the $4,000 mortgage.

Jowa Code, Chapter 425.11(1) (a) defines the word “homestead” as
follows:

“The Iowa homestead must embrace the dwelling house in which the
owner is living at the time of filing the application and said application
must contain an affidavit of his intention to occupy said dwelling house,
in good faith, as a home for six months or more in the year for which
the credit is claimed . . .”

You will note that the statute requires one to be an “owner” to qualify
for the exemption.

Iowa Code, Chapter 425.11 (2) defines the word “owner” as follows:

“The word, ‘owner,” shall mean the person who holds the fee simple
title to the homestead, and in addition shall mean the person occupying
as a surviving spouse or the person occupying under a contract of pur-
chase where it is shown that not less than one-tenth of the purchase
price named in the contract actually has been paid and which contract
has been recorded in the office of the county recorder of the county in
which the property is located,

In the instant case, land bought under contract, an owner is one who
shall have actually paid “one-tenth of the purchase price named in the
contract.”

While the words “purchase price” do not appear to have been the sub-
ject of judicial interpretation in this state, other state courts have ad-
dressed themselves to a determination of this issue.

The Louisiana court in Byrd v. Babin, 200 F. 0. 294, 300, 196 La. 902,
stated that the “purchase price” is the price agreed upon by the parties
as a consideration for which the property is sold and purchased. The
Missouri court in National Dairy Products Corp. v. Carpenter, 326 S. W.
2d 87, 90 (Mo.), stated that the word “purchase price” means the con-
sideration paid for an object involved in a sale.

Webster’s Seventh New Collegiate Dictionary defines price as “worth”
or ‘“value” or “the quantity of one thing that is exchanged or demanded
in barder or sale for another.”

In the instant case the vendee has agreed not only to pay a principal
amount to his vendor but also has agreed to assume personal liability for
payment of the vendor’s mortgage. This appears to be the vendor’s
eonsideration.

In light of the above, it is our opinion that the words “purchase price”
denote an amount which includes the unpaid balance on a mortgage
which the buyer assumes. In the case you refer to us the vendee would
not qualify for a homestead tax credit as he has not paid the required
109, which in this case would be $1,700.
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July 17, 1967

AREA HOSPITALS — H.F. 435, 62nd G. A.— Additional legislation
needed to change boundaries of area hospital should be patterned after
school reorganization in Chapter 274.

Houn. J. Henry Lucken, State Senator: This is in response to your letter
of June 26, 1967, in which you pose the following question:

“T would appreciate an opinion on whether or not the territory included
in a present hospital organized area could be changed by going through
a reorganization process; or whether this could be done under the bill as
passed in this session of the legislature. In other words, what we are
interested in is the simplest way of making any justified changes in the
area to be served by a particular merged area hospital.”

You indicate that you have in your possession a copy of my opinion to
Representative James T. Klein dated June 16, 1967. That opinion was
directed to S.F. 447 which was passed by the senate on March 7, 1967.
I have now determined that this bill was dropped by the house and H.F.
435 was substituted for the senate file bill and has been passed by both
houses of the general assembly and signed by the governor on June 8§,
1967. This opinion is therefore directed to the bill known as H.F. 435
which for all purposes of the question posed by you is identical to S.F.
4417.

You will recall that in my letter of June 16, 1967, to Representative
Klein I concluded:

“It is therefore my opinion that once an area hospital has been estab-
lished under S.F. 447, absent further legislation authorizing a change in
the size of the area, there is no authority to increase the size by adding
additional townships nor is there any authority for any township to re-
move itself from the approved area.”

In reviewing H.F. 435 which has now been enacted into law my opinion
as expressed above has not changed and further legislation is still neces-
sary in order to enable a merged area hospital to change its boundaries.
In this regard I pointed out in my letter of June 16, 1967, the authority
granted to cities and towns to increase or decrease the corporate limits of
such a municipal corporation and also pointed out the appropriate code
section with reference to the power of school districts to change their
boundaries.

It is my opinion that a merged area hospital structurally resembles a
school district more than a municipal corporation and it would be my
opinion that a procedure patterned after §274.13 through §274.15 inclu-
sive and §274.37 of the 1966 Code of Iowa would be the most practical
method of changing the boundaries of the merged area hospital.

In this regard we would be more than willing to aid you in drafting
the necessary legislation.

July 18, 1967

EXECUTIVE COUNCIL AND INDUSTRIAL COMMISSIONER — CON-
TRACTUAL POWERS. While the Executive Council is without power
to engage services of a physician in an infirmary operating in the
Capitol Building, such engagement with a physician by the Council may
be ratified by the Legislature and the engagement of the same physi-
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cian by the Industrial Commissioner as a consultant likewise may be
ratified by the Legislature and his status as an independent contractor
as well as compensation therefor may be the subject of an agreement
between the Executive Council and the Industrial Commissioner.

My, Stephen C. Robinson, Secretary, Executive Council of Iowa: Refer-
ence is herein made to yours of May 29, 1967, in which you submitted
the following:

“The Executive Council has directed me to obtain from you an opinion
as to the fee proposal for Daniel W. Coughlan, M.D., in the operation of
the First Aid Room of the Capitol Building.

“Dr. Coughlan was retained by the Executive Council the latter part
of 1966 at a base fee of $300.00 per month with an additional per patient
charge if the doctor saw patients here at the Capitol Building.

“The proposal now is to pay Dr. Coughlan a $7,500.00 per year fee,
with the Industrial Commission being charged for $125.00 per month and
the Executive Council bearing the rest of the cost.

“The present practice is that an employee cannot be on the state pay-
roll on a salary basis for two different departments at the same time.
May a professional person be retained on a fee arrangement with two
difterent departments of the state bearing the cost of same? Since the
doctor will be on a fee, it is assumed that he will not_be eligible for
‘fringe benefits’ affecting salaried personnel.

“T am including the proposals for operating the First Aid Room which
were adopted by the Executive Council in their meeting on February 14,
1967.”

Attached thereto is a copy of a letter addressed to the Council by
H. W. Dahl, Industrial Commissioner, concerning this matter, a copy of
which letter is exhibited in this opinion. Also attached to your letter is
a copy of a letter to the Commissioner for Dr. Coughlan addressed to the
Council, likewise exhibited in this opinion and made a part thereof It
appears from these documents that Dr. Coughlan is a practicing physi-
cian of long duration in the city of Des Moines. He has for a long period.
in connection with his own practice, been a medical consultant for the
Industrial Commissioner and for such services, compensation has been
paid to him.

In addition, it appears that by act of the Executive Council in October,
1966, an infirmary designed to provide first aid to members of the legis-
lature, state officials and state employees was established in the capitol
building. Dr. Coughlan was retained to perform medical service at the
infirmary and for the services was to be paid, by agreement with the
Council, a base fee of $300 per month. It appears further that thee in-
firmary has performed services for members of the legislature, public
officials and employees, and that a nurse has been employed and beepn in
attendance at the infirmary and has been paid a salary as an employee.
The current governor’s budget included the payment of the nurse’s salary
and compensation of Dr. Coughlan in connection with the operation of
the infirmary.

In the foregoing situation some fundamental rules are pertinent. The
state has the power to contract with an individual or with any other
state; its officers and agents, likewise, may bind the state under like
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power when delegated to them; and authorized contracts made by state
officials may be ratified. (81 C.J.S. §§112 and 113) Insofar as ratification
is concerned, §123 of the above named title provides the following:

“The legislature may ratify an unauthorized contract made by a state
officer, unless it is in contravention of the constitution, and a portion of a
contract may be so ratified without ratifying it all. It has been held that
the ratification can be only by the legislature, and only by a law duly
passed by both branches of the legislature; and the act of ratification or
adoption must be so explicit and definite as to show an intention to recog-
nize and adopt the unauthorized contract. It is not necessary, however,
that the ratification should be in direct terms; it may be effected by legis-
lation recognizing the contract as valid. Thus, bringing suit on the con-
tract may amount to a ratification, but bringing a suit authorized merely
to ascertain whether the state is liable on the contract does not. An ap-
propriation of money for the payment of a claim arising under the con-
tract may be so made as to constitute a ratification, but an appropriation
for such purpose does not necessarily do so.”

In addition to the foregoing general rule, there are rules of law perti-
nent to performing service for the state. According to Norton vs. Day
Coal Co., 192 Towa 160; 120 N. W. 905 (1920) :

“A contract for service creates the relation of contractor and employer,
and not the relation of employee and employer, when in its essential fea-
tures, the employer retains no control over the methods and details of the
work, but only over the results. . . .”

Hassebrach vs. Weaver Construction Co., 1954, 246 Iowa 622; 67 N. W
2d 549:

“The principal test of determining whether one is an independent con-
tractor, is his freedom to determine for himself the manner in which a
specified result shall be accomplished, and other tests are existence of a
contract for a certain piece of work, at a fixed price, independent of his
calling, his right to hire and supervise assistants, his obligation to fur-
nish necessary tools and equipment, time for which he is employed,
method of payment, whether by job or time and whether his work is part
of his employee’s regular business.”

Pertinent to the status of a physician “a physician is an independent
contractor for there is no more distinct calling than that of a doctor, and
none in which the employee is more distinctly free from the control or
direction of his employer.” Pearl vs. West End St. Ry. W., 1900, 176
Mass. 177; 57 N. E. 339. See also, Dowling vs. Mutual Life Insurance
Co. of New York, 1964, 168 So. 2d 107.

Thus, as far as the relationship of Dr. Coughlan to the infirmary is
concerned, he is an independent contractor and not an employee and the
rule stated in your letter that an employee cannot be on the state payroll
on the salary basis for two different departments at the same time is not
applicable. (See 0.A.G. 1921, p. 286.)

While the contract with Dr. Coughlan appears not to be expressly au-
thorized by statute insofar as the doctor’s status is concerned, the Gover-
nor’s budget for the Executive Council for the 62nd General Assembly
contained a proposed expenditure for a physician of $150 per month, and
an expenditure for a nurse operating under the Executive Council was
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also provided. These budget requests resulted in appropriating by the
62nd General Assembly for such purpose and as far as the personnel de-
partment is concerned the departmental appropriation of the Executive
Council is evidence thereof.

Such physician by common knowledge has performed his duties in the
infirmary. The physician’s contract appears therefore to have been rati-
fied by action of the legislature in appropriating for the payment of the
physician’s services. The power of ratification by actions of the adminis-
trative officials by the legislature is confirmed by the following opinion
appearing in the Report of Attorney General of 1956 on page 87:

“‘The legislature is presumed to know the construction of its statutes
by the executive departments of the state, and if the legislature of this
state was dissatisfied with the construction which has been placed upon
them by the duly elected officizls in the past years, the legislature could
very easily remedy this situation, as it has the power to pass such legisla-
tion, and the only conclusion we can come to is that the legislature must
have been satisfied with the construction placed upon the action by the
secretary of the State.

“As was also said in this case:

“‘A settled practice under which the state has collected and the com-
panies have paid such important amounts for so long a time ought not
to be disturbed without compelling reasons therefore.

* K

“‘Courts have always given great weight to the construction of stat-
utes of this kind by the executive department of the state. . . .

““Thus, it will be seen that our Courts have always given weight to
the construction of statutes by an executive department of the State.
Since it has been for settled practice for so many long years for the
Board of Supervisors to make such payments as proper items of poor
Selief,buélless there are compelling reasons therefor, it should not be

isturbed.

* * Ed

“‘It is, therefore, our holding that hospitalization, medical services,
medical supplies and nursing are included within the term ‘medical at-
tendance,” as used in §3828.099, Code 1939, that the same constitutes
proper items of poor relief. It naturally follows that the county of legal
settlement of the soldier and his family are liable for such expenditure.’”
(State vs. Ind. Foresters, 226 Towa 1339, 1345.)

Insofar as the proposal now is to pay Dr. Coughlan $7,500 per year
with the Industrial Commission being charged for $125 per month and
the Executive Council bearing the rest of the cost, I am of the opinion
that according to the following rule:

“Generally, state agencies have authority to contract with each other
insofar as necessary to administer duties within scope of their authority.”
State vs. Fla., et al, 30 So, 2d 97, 158 Fla. 743; Mulkey vs. Quillian, 100
S. E. 2d 288, 213 Ga. 507; Electrical Contractors Association v. IlL., et al,
%‘173 N2§355g 761, 33 I1l. 2d 587, Jenkins vs. State, 108 N. W. 2d 924, 13

ise. .

such agreement may be effected by and between the Industrial Commis-
sioner and Executive Council.
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July 19, 1967

CITIES AND TOWNS: Sewer rentals fund, §§24.22 and 393.8, Code of
Iowa, 1966 — The state appeal board may not legally approve under
§24.22 a transfer to another functional fund of a municipality any part
of the sewer rentals fund established as a part of the sanitation fund
because of the prohibition contained in §393.8 against the disbursement

of such sewer rental funds for purposes other than those set forth in
Ch. 393.

Myr. Marvin R. Selden, Jr., C.P.A., Comptroller: By your letter of July
5, 1967, a copy of which is annexed hereto as Exhibit A, you have re-
quested an opinion of this office with respect to the authority of the state
appeal board to permit the City of Ames to transfer to another functional
fund a portion of funds from the sewer rentals fund established as a part
of the sanitation fund.

In our opinion the state board may not legally approve a transfer of
funds from the sewer rentals fund to another functional fund of the
City of Ames.

The statutory prohibition against such a transfer is contained in
$393.8, Code of Iowa, 1966, which provides:

“393.8 Sewer rental fund — accounting. Any and all funds, rentals,
charges or rates collected under the provisions of this chapter shall be
remitted or turned over to the city treasurer, at regularly established in-
tervals by the officer charged with their collection and all such collections
shall be kept in a separate and distinct part of the Sanitation Fund, to be
known as the ‘Sewer Rentals Fund’ and disbursed only for the purposes
set forth, either expressly or by reference, in this chapter, as such pur-
poses may be further limited by the town or city council pursuant to
ordinance duly adopted thereby.”

Moreover, it is clear that the legislature which enacted Chapter 393,
Code of Iowa, 1966 (Acts 1931, 44th G. A., Ch. 157) intended that the
rentals authorized by such chapter were to be used only to pay for sani-
tary sewer systems and not as a general revenue producing vehicle. Thus
the purpose of the act is stated as follows:

“An Act to provide for the financing in any city or town of the man-
agement, construction, maintenance, and operation of main sanitary
sewers, intercepting sanitary sewers, outfall or outlet sanitary sewers,
sanitary pumping stations, and sanitary sewage treatment of purifying
works by a system of sewer rentals.” i

Other provisions of Chapter 393 make it clear that the rentals collected
pursuant thereto are to be geared as nearly as possible to the volume of
use made of the sanitary sewer facilities. §§393.1, 393.2.

It does seem probable that, but for the limitation imposed by §393.8,
the appeal board could approve the transfer of funds from the sanitation
fund to another functional fund. However, it is an axiomatic rule of
statutory construction that where a general provision of statute and a
special one conflict, the latter will prevail and the former must give way.
State v. Flack, 251 Iowa 529, 101 N. W. 2d 535 (1960), and cases and
authorities cited therein. The following extracts from American Juris-
prudence and Corpus Juris Secundum expand upon this doctrine and
were quoted with approval by the court in the Flack case:
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“It is an old and familiar principle, * * *, that where there is in the
same statute a specific provision, and also a general one which in its
most comprehensive sense would include matters embraced in the former,
the particular provision must control, and the general provision must be
taken to affect only such cases within its general language as are not
within the provisions of the particular provision. Additional words of
qualification needed to harmonize a general and a prior special provision
in the same statute should be added to the general provision, rather than
to the special one. Under these rules, where there is, in the same statute,
a general prohibition of a thing and a special permissive recognition of
the existence of the same thing under regulation, the particular specified
intent on the part of the legislature overrules the general intent incom-
patible with the specific one.” 50 Am. Jfur., Statutes, §367.

“Where, however, general provisions, terms, or expressions in one part
of a statute are inconsistent with more specific or particular provisions
in another part, the particular provisions must govern or control, as a
clearer and more definite expression of the legislative will, unless the
statute as a whole clearly shows a legislative intention to the contrary,
or some other canon of statutory construction compels a contrary con-
clusion. This is true whether the special provisions precede or follow the
general ones, and regardless of the otherwise proper construction of the
general provisions.” 82 C.J.S.; Statutes §347b.

Here the statute of general applicability $24.22 must, to the extent a
conflict exists, yield to the special provision, §393.8; and any ambiguities
must be resolved in favor of the latter section.

We feel that the argument which has been advanced to the effect that
§393.8 prohibits only the disbursement of sewer rental funds but not their
transfer if such transfer is otherwise authorized under §24.22 is a propo-
sition wholly lacking in merit. This nice dichotomy is, in our view, an
exercise in sophistry which, if carried to its logical conclusion could be
utilized to completely frustrate the limitations placed on the use of sewer
rental funds by the legislature which enacted §393.8. If there were a
valid distinction to be drawn between the terms “transfer” and “dis-
burse’” a city could transfer funds out of the sewer rental fund to another
functional fund and having thus removed the funds from the limitations
of §393.8 spend or “disburse” the same. Indeed, there is no reason to
suppose that such funds could not even be thereafter again transferred,
under §24.22, back to the sanitation fund and there disbursed for pur-
poses which would clearly have been prohibited had such funds remained
a part of the sewer rental fund. We do not think that the plain language
of §393.8 can be circumvented by recourse to so facile a semantic device.

We do not agree that there is any room for uncertainty or doubt as to
the proposition that insofar as sewer rental funds are concerned §393.8
effectively limits the application of the transfer provisions of §24.22.

However, if any uncertainty did exist on the question of the power of
the city to transfer funds out of the sewer rental funds, such doubts
would have to be resolved against the municipality. As stated in Mason
City v. Zerble, 250 Iowa 748, 93 N. W. 2d 94 (1958):

“Grants of power to municipalities are strictly construed against the
authority claimed, and where there is uncertainty or reasonable doubt as
to its existence it must be denied.”
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July 20, 1967

LIQUOR, BEER AND CIGARETTES: Reports Reguired, Constitutional
Law — Senate File 111, 62nd G. A. §8 of S.F. 111, an act “relating to
the disclosure of payments by companies selling alcoholic liquor or beer
to the Iowa Liquor Control Commission and to aid in the prevention of
illegal payments” which requires detailed reports of virtually all pay-
ments by persons receiving payments totaling $1,000.00 or more from
liquor cqmpanies or from persons employed by or under the control of
such companies even though the persons of whom such reports are re-
quired are only remotely connected with any liquor company is unrea-
sonable, oppressive, wholly unenforceable and constitutionally void.
§2(7) which permits the liquor control commission, the attorney gener-
al, or the state tax commission to require the reporting of such addi-
tional information as they, or any of them, deem necessary or appropri-
ate is clearly unconstitutional as a delegation of legislative authority
without limitations or guidelines. The balance of the bill, while likely
to cause much litigation regarding its construction, application and en-
forceability, is found to be a liquor control act and not clearly unconsti-
tutional as an abuse of police power inasmuch as the policy of the state
is that liquor and beer traffic is inherently illegal.

The Hon. Howard C. Reppert, State Senator, The Hon. Dan Johnston,
State Representative: You have each separately requested my opinion as
to the constitutionality of Senate File 111, a bill for an act “relating to
disclosure of payments by companies selling alcoholic liquor or beer to the
Iowa Liquor Control Commission and to aid in the prevention of illegal
payments,” enacted by the 62nd General Assembly, and a copy of which
is submitted herewith.

It appears that the main purpose of the bill is to require, as a liguor
control provision, that all companies selling alcoholic liquor or beer to the
Iowa Liquor Control Commission report “payments” made to various
public officials and other individuals in Iowa, regardless of the amount
of the payments, and to require the individuals receiving payments total-
ing $1,000.00 or more to also report such. Section 4 indicates these re-
ports are to “ensure compliance with the applicable laws of this state”
and, although the laws applicable are not specified and it may be open
to question, I assume the liquor, beer and taxation laws are included.

A payment is defined in the bill as follows:

“‘Payment’ includes any direct or indirect transfer of money or prop-
erty to or for the benefit of a person, or any credit to the account of a
person. Without limiting the generality of the foregoing, ‘payment’ in-
cludes any commission, fee, salary, bonus, gift, contribution, or donation.”

Section 2 of the bill requires the reporting, to the Liquor Control Com-
mission, of “each payment made directly or indirectly by the company,
or by any person on behalf of the company, or by any person controlling,
controlled by, or under common control with the company” of certain in-
formation thereinafter enumerated. This quoted clause requires the com-
pany to report payments made by its employees, who are certainly “con-
trolled by” the company.

It would appear from §2 that a liquor company would be required to
report, among other things, any payments for “any services rendered
wholly or partly in Iowa” made by any and all of its employees. It is a
commonly accepted rule of statutory construction, requiring no citation
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of authority, that the words of a statute be given their plain, ordinary
meaning. In so construing this statute, it is clear that the company would
be required to report all payments made by its employees for any serv-
ices, regardless of whether they had anything to do with the business of
the company or not, and including the employees’ payments for such
things as attorney fees, shoe shines, haircuts and bank service charges.
To comply with these provisions the company would have to ascertain the
nature of almost every expenditure made by each of its employees within
the state, obviously a considerable and difficult undertaking.

The company would also be required to ascertain and report each pay-
ment by its employees “for the benefit of any individual resident of Iowa
or any person having his or its principal office or principal place of busi-
ness in Iowa.” A “person” is defined in §1(2) to include, among other
things, a corporation. Thus, the liquor company would have to report
each purchase of food or merchandise made by each of its employees
whether or not the purchase had anything to do with the business of the
liquor company. Presumably, for example, the company would have to
report the purchases by its employees of such items as groceries, ciga-
rettes and clothing. The bill requires that the “purpose of each payment”
be stated. For example, the company may be required thereby to state
the nature and reason for the payment of attorney fees by an employee,
whether such relate to the business of the company or the private affairs
of the employee.

The company is also required to ascertain and report whether each em-
ployee made the foregoing payments “by check, in currency, or in some
other manner” and to show the consideration of each and combine all
payments made to the same person in total amount unless made for “two
or more purposes.”

Under subsection 7 of §2, the company would also be required to supply
such “additional information as the Iowa liquor control commission, the
attorney general, or the state tax commission may deem necessary or ap-
propriate.” This latter provision is clearly unconstitutional as a delega-
tion of legislative authority without limitation or guidelines. See State
ex rel Klise v. Town of Riverdale, 1953, 244 Ia. 423, 57 N, W. 2d 63 and
Lewis Consolidated School District v. Johnston, 1964, 256 Ia. 236, 127
N. W. 24 118,

Subsection 8 of §2 requires that the companies show “whether or not
the reporting company retains an attorney or a firm of attorneys that
any elected or appointed public official is presently associated or had been
associated, in the practice of law.” It may be possible to read in the
words “with whom” the public official is presently associated as neces-
sary, in order to make sense of this clause and require the reporting
company to ascertain and report whether its attorney had a partner or
a former partner, who is a public official. Many lawyers have partners,
former partners and secretaries who are or have been public officials, but
if such is the case all this clause requires is that the company answer
“yes” without identifying the public official.

Under subsection 9 of §2, the company is required to report the at-
torneys representing it and the amount of legal fees paid to them regard-
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less of the nature of the services performed. If the amount of the fee is
in excess of $1,000.00, the attorney would also have to file a separate
report under §8.

Subsection 10 of §2 requires such companies who have deposited money
in a bank to ascertain and report the names of “all elected or appointed
state officials employed by” the bank or “upon whose board of directors
such official serves or in which such official, his spouse, or immediate
family, jointly or severally, own stock equal to one (1) percent of the
outstanding stock of such bank.” This information may be_difficult to
obtain in the required detail. The last sentence of this subsection says,
“The reporting company shall also state the name of the bank and its
average monthly deposit for the reporting period.” While it is not en-
tirely clear, I conclude that this means the company’s average monthly
deposit in the bank rather than the amount of the bank’'s average month-
ly deposits.

Section 7 provides that the state officials enumerated “shall have the
right to examine all books and records of any company relating to any
payment or suspected payment” and that “this section applies to books,
records, and companies located within or without the state of Iowa.” Such
state officials could not, however, seize these books and records without
observing constitutional requirements. But the sale of alcoholic liquor
and beer in this state is not in the nature of a right. It is a privilege.
And it is not unconstitutional to provide, as the bill does, that if the com-
pany does not permit such examination of its books and records the
Liquor Control Commission shall not purchase any alcoholic liquor or
beer from that company. Such a requirement can be supported on the
same general principles which are the basis of the so-called “implied con-
sent law” or the “non-resident motor vehicle service law.”

In addition to the reports by the company, §8 provides that every per-
son recetving payments of $1,000.00 or more is required to file a report
with the liquor commission. Apparently, a grocer selling groceries in
excess of that amount to an employee of the liquor company would be
required to report “in triplicate” to the liquor commission as would an
automobile dealer selling a car to such an employee.

“There is no natural or inherent right to manufacture, sell, transport,
or in any manner use, possess, or deal in intoxicants, in any such sense
as to remove the liquor traffic from the legitimate sphere of legislative
control. The sale of intoxicating liquors is in a class by itself, since it is
affected with a public interest; and it has been held that it is not a law-
ful business except as authorized by express legislation of the state. The
right to engage in the liquor traffic is a mere franchise which the state
may grant or withhold at will.” 48 C.J.S. 154, Intoxicating Liquors §20.

Section 123.1, Code of Iowa, 1966, provides:

“This chapter shall be cited as the ‘Towa Liquor Control Act,’ and shall
be deemed an exercise of the police power of the state, for the protection
of the welfare, health, peace, morals and safety of the people of the state,
and all its provisions shall be liberally construed for the accomplishment
of that purpose, and it is declared to be the public policy that the traffic
in alcoholic liquors is so affected with a public interest that it should be
regulated to the extent of prohibiting all traffic in them, except as here-
inafter provided for in this chapter.”
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It is within the power of the Iowa Legislature to prohibit the sale of
intoxicating liquor absolutely. Ziffrin vs. Reeves, 1939, 60 S. Ct. 163, 308
U. S. 132, 84 L. Ed. 128. And the power to prohibit includes the power
to regulate its traffic. 30 Am. Jur. 539, Intoxicating Liquors §22. This
being so, it would seem as a matter of logic that the power to absolutely
prohibit would necessarily include any lessor regulatory power no matter
how restrictive. But this is not entirely true. Under its police power, a
state has the right to prohibit, regulate or restrain the use, manufacture,
and sale of intoxicants, and to deprive intoxicating liquors of their char-
acter as property. But in the exercise of this power a state is neverthe-
less subject to the limitations and restrictions imposed by the federal and
state constitutions. 48 C.J.S. 164, Intoxicating Liquors §33. 30 Am. Jur.
545, Intoxicating Liquors §30.

“Although there is no natural or inherent right to engage in the liquor
business, which may be prohibited or subjected to more stringent regula-

tion than other enterprises, and although licenses therein are privileges
rather than either contracts or property, a state cannot impose uncon-
stitutional regulations as a condition for engaging in such business, and
consequently even a person who has accepted a liquor license conditional
upon conforming to such regulations has standing in court to question
their constitutionality, such a requirement constituting an abuse of the
police power.” 14 A.L.R. 2d 680, 702

The Iowa Legislature has power to enact such laws as it desires with
regard to the regulation of alcoholic liquor, unless such powers are limited
by the lowa Constitution or the Federal Constitution. State v. Arluno,
1936, 222 Ia. 1, 268 N. W. 179.

Generally, the state’s police power permits licensing and regulation of
legitimate businesses where necessary for the public good, but such regu-
lation must not be capricious, arbitrary, or unreasonable; it must have
some relation to the general welfare and may not go to the extent of en-
tire prohibition of operation of the business. Central States Theatre Cor-
poration v. Sar, 1954, 245 Iowa, 1254, 66 N. W. 2d 450. But the Sar case
referred to a legitimate business: that of operating an outdoor theatre,
and distinguished the liquor business as inherently illegal. A permit to
operate a liquor business may be granted or refused at the will of the
licensing body, is a privilege rather than a property right, and may be
revoked without notice or hearing. Walker v. City of Clinton, 1953, 244
Ia. 1099, 59, N. W. 2d 785. As between the selling of liquor and other
callings less harmful to the public, the former may be discriminated
against. 30 Am. Jur. 546, Intoxicating Liquors §31; 14 A.L.R. 2d 701.

While this Act may be difficult in its application and work such an ex-
treme hardship upon companies which sell alecoholic liquor and beer to
the Iowa Liquor Commission as to restrict their doing of business in
Iowa, that fact alone does not render this bill unconstitutional. 164
C.J.S. 1062, Constitutional Law §668. But, to the extent that this law
may impose unreasonable and oppressive burdens upon other individuals
than the liquor companies, and to the extent that it is unintelligible, un-
certain, and unworkable, such portions must be held void. 82 C.J.S. 108,
Statutes §68, Tolerton and Warfield Co. v. Iowa State Board of Assess-
ment and Review, 1936, 222 Ia. 908, 270 N. W. 427; Davidson Building
Co. v. Mullock, 1931, 212 Ia. 730, 235 N. W. 45. Section 8 of the bill,
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which requires a person receiving payments totaling $1,000.00 or more
to file reports, although such persons are not directly connected with the
liquor company, falls in this latter category and is void as unreasonable,
oppressive and wholly unenforceable.

In State ex rel Mitchell v. Thomas Thompson’s School of Beauty Cul-
ture, 1939, 226 Ia. 556, 285 N. W. 133, the Iowa Supreme Court said:

“The limitations upon the legislature, in the exercise of the police
power, appear to be well stated in the case of Baker v. Daly, D. C., 15
F. 2d 881, 882, which held that the Oregon statute, regulating cosmertolo-
gy, was unconstitutional. In the court’s opinion, the court refers to cer-
tain rights guaranteed by the constitution, and the police power c¢f the
state to interfere with such rights, by the following language: ‘The right
thus granted is, of course, subject to the police power of the state to
enact laws essential to the public safety, health, or morals; but, to justify
a state in exercising such authority, it must appear that the interest of
the public requires such interposition, and that the means are reason-
ably necessary for the accomplishment of the purpose and not unduly
oppressive to individuals. ‘The Legislature may not, under the guise of
protecting the public interest, arbitrarily interfere with private business,
or impose undue and unnecessary restrictions upon lawful occupations.’
Lawton v. Steele, 162 U. S, 133, 14 8. Ct. 499, 38 L. Ed. 385.””

As we have noted earlier, §8 would apparently require a grocer or an
automobile dealer to report in triplicate for groceries or automobiles sold
to an employee of a liquor company for prices totaling in excess of
$1,000.00. There is no reasonable basis for any such requirement in the
exercise in the state’s police power and such requirement is wholly un-
related to the purpose of liquor control or regulating the liquor industry.-

The primary purpose of police power is to protect the public welfare
and permit the enactment of laws essential to the public safety. health,
and morals. To justify the exercise of such power, it must appear that
the interests of the public so require and that the means are reasonably
necessary for the accomplishment of such purpose. Lawton v. Steele,
152 U. S. 133, 14 S. Ct. 499, 38 L. Ed. 385; State v. Thompson’s School,
226 Ia. 556, 285 N. W. 133. I am not disposed to say that under these
principles there is an abuse of the police power by §2 of the act or that
the legislature cannot require the liquor companies to report payments
as defined, even including the personal expenditures of their employees
in Iowa. The fact that the requirement will be burdensome or prohibitive
is not controlling. Nor is the wisdom of the bill for me to decide. But §8,
relating to the reporting by others who merely receive such payments
does not meet the foregoing Constitutional standards.

Moreover, there is a question as to whether §8 violates the self-
incrimination clause of the Fifth Amendment, or the right to privacy
guaranteed by the Fourth Amendment, of the Constitution of the United
States, in requiring reports by “persons.” Corporations have no right
against self-incrimination. U. S. v. White, 137 F. 2d 24, 322 U. S. 694,
64 S. Ct. 1248, 88 L. ¥d. 1542 (1943). But individuals do have this right
and §8 may require ¢ n individual to report information which could pos-
sibly incriminate hi:i. Yet §i0 provides the coercion, through a fine,
which compels a re:..rt without prevision or other regard for this right
and without guarsri. of immunity from prosecution. It is well settled
that the Fourth and ¥iftk Amendments to the federal constitution are
applicable to the staizs. [ do noi rest my opinion upon these grounds,
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and therefor find it unnecessary to answer this issue, but see: U. S. v.
Molasky, 118 F. 2d 128 (7th Cir. 1941); Isaacs v. U. S., 2566 F. 2d 654
(8th Cir. 1958); U. S. v. Jaffe, 98 F. Supp. 191, (D.D.C. 1951); Malloy
v. Hogan, 378 U. S. 1, 84 S. Ct. 1489, 12 L. Ed. 2d 653 (1964) ; Murphy
v. Waterfront Commission, 378 U. S. 52, 84 S. Ct. 1594, 12 L. Ed. 2d 678
(1964) ; Ullman v. U. S., 350 U. S. 422, 76 S. Ct. 497, 100 L. Ed. 511
(1956) ; U. S. v. Ragen, 314 U. S. 513, 62 S. Ct. 374, 86 L. Ed. 383
(1942), rehearing denied 315 U. S. 826, 62 S. Ct. 620, 86 L. Ed. 1222,

The remaining portions of the bill do not appear to offend against the
constitution. While §2 and what is left of the bill as a whole are likely
to cause much litigation regarding construction, application and enforce-
ability, it is clearly unconstitutional only with respect to subsection 7 of
§2 and all of §8, and is otherwise enforceable.

Caveat

The constitutionality of §2 of this bill is upheld upon my conclusion
that this bill is a liquor control act. If it is not a liquor control act, as
some members of my staff insist that it is not, §2 is unconstitutional for
all of the reasons that §8 is unconstitutional. Furthermore, if this is not
a liquor control bill, §2 may violate the equal protection clause of the
14th Amendment of the Constitution of the United States; and §9, which
requires that all reports and statements required by the Act shall be
public records, may be discriminatory. The reason I conclude the bill is a
liquor control act is that it is my duty to uphold the constitutionality of
the bil], if possible, and that is the only possible way I can do so. As I
said in an opinion dated June 10, 1967:

“Declaring an act of the legislature unconstitutional is a ‘delicate func-
tion.” Miller v. Schuster, 1940, 277 Iowa 1005, 289 N. W, 702. It is well

settled that a statute is presumed to be constitutional. The presumption
is strong and the courts will not declare an act of the legislature uncon-
stitutional unless the conclusion is unavoidable. They will do so then
only when the violation is clear, plain, palpable and free from doubt. The
Iowa court has even gone so far as to say that a person challenging the
constitutionality has the burden of negativing every conceivable basis
which might support it. Dickinson v. Porter, 1948, 240 Iowa 393, 35
N. W. 2d 66. Where a statute is fairly open to two constructions, one of
which will render it constitutional, and the other doubtful, or unconsti-
tutional, the construction upon which it may be upheld will be adopted.
Eysink vs. Board of Supervisors of Jasper Co., 1941, 229 Iowa 1240, 296
N. W. 376. If any reasonable state of facts can be conceived which will
support constitutionality, it will be sustained. An attacker must nega-
tive every possible hypothesis of constitutionality. Lewis Consolidated
Sclh(;)/oé District v. Johnston, 1964, 256 Iowa 236, 127 N. W. 2d 118.” OAG
6/ 7

It should also be noted that this bill was passed by the 62nd General
Assembly on July 1, 1967, and contains no publication clause. As a con-
sequence, even if it is approved by the Governor subsequent hereto, it
will not become effective before July 1, 1968, and the first reports (for

the calendar year 1968) will not be required to be filed before April 1,
1969.



217

July 20, 1967

CITIES AND TOWNS. Powers of Cities and Towns. Art. 1, §6, Art. 3,
§30, Constitution of Iowa; §8395.27, 368.47, 395.28, 395.29, 565.6, 368.37,
368.38, 395.2, 396.6, 472.25, 472.26, 472.27, 395.25 specifically authorize
a city or town to cooperate in federal flood control projects and sign
assurances relating thereto, take possession of lands needed therefor
prior to final conclusion of condemnation proceedings including appeals,
and to issue bonds to finance local cooperation, and any law purporting
to empower a particular city or town to participate in federal flood
control projects as local in character and void.

Mr. Othie R. McMurry, Director, Iowa Natural Resources Council:
Reference is made to your letter of March 31, 1967, requesting an opinion
of this office with regard to the legality of legislation specifically author-
izing a particular Iowa city or town to cooperate in a federal flood con-
trol project and sign assurances relating thereto, to take possession of
lands needed therefore prior to final conclusion of condemnation proceed-
ings including appeals, and to issue bonds to finance local cooperation.
Congressional authorization for these projects normally requires the
local community to undertake specific items of cooperation as follows:

“(a) Provide all lands, easements and right-of-way necessary for the
construction of the project;

(b) Hold and save the United States free from damages due to the
construction works;

(¢) Maintain and operate all the works after completion in accord-
ance with regulations prescribed by the Secretary of the Army;

(d) Make any necessary alterations to utilities, culverts for interior
drainage, roads and highways, including necessary widening of levees to
provide for roadways where required, and provision of the necessary
freeboard on streets and alley portions if and when needed; and

(e) Obtain appropriate legal control of pondage areas and prevent
encroachment in such areas until substitute areas or equivalent pump or
outlet capacity have been provided.”

The opinion of this office with respect to cooperation by Iowa cities and
towns in federal flood control projects is hereby rendered as follows:

SPECIFIC LEGISLATION
The Iowa Constitution requires that all laws that can be made so must
be of a general nature and have uniform operation.

Jowa Constitution, Art. 1, Sec. 6, “All laws of a general nature shall
have a uniform operation; the General Assembly shall not grant to any
citizen, or class of citizens, privileges or immunities, which, upon the
same terms shall not equally belong to all citizens.”

Towa Constitution, Art. 3, Sec. 30. “The General Assembly shall not
pass local or special laws in the following cases:

For the assessment and collection of taxes for State, County, or road
purposes;

For laying out, opening and working roads or highways;

For changing the names of persons;
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For the incorporation of cities and towns;
For vacating roads, town plats, streets, alleys, or public squares,

For locating or changing county seats.

In all the cases above enumerated, and in all other cases where a gener-
al law can be made applicable, all laws shall be general, and of uniform
operation throughout the State; and no law changing the boundary lines
of any county shall have effect until upon being submitted to the people
of the counties affected by the change, at a general election, it shall be
approved by a majority of the votes in each county, case for and against
it.”

Involved in State ex rel West v. City of Des Moines, 96 lowa 521, 65
N. W. 818, was an act of the General Assembly purporting to extend the
boundaries of all cities in the state which had a population of 30,000 or
more by a particular completed federal census. Finding that Des Moines
was the only city in the state with a population of 30,000 by the Census
specified in the act, the court held that the act was local in character
and void. At page 525 of the Iowa Reports, the court stated that “If the
act had specified the City of Des Moines as the one whose boundaries
were to be extended, there would be no question that the law is local in
its applications.” See also Chicago & N. W. Ry. Co. v. Fachman, 255 Iowa
989, 125 N. W. 2d 210; Sperry and Hutchinson Co. v. Hoegh, 246 lowa
9,65 N. W. 2d 410; Jowa Electric Light and Power Co. v. Town of Grand
Junction, 221 Iowa 441, 264 N, W, 84; City of Des Moines v. Bolton, 128
Iowa 108, 102 N. W. 1045; Cedar Rapids Water Co. v. City of Cedar
Rapids, 118 Towa 234, 91 N. W. 1081; Morris v. Stout, 110 Iowa 659, 78
N. W. 843; Iowa R. R. Land Co. v. Soper, 39 Iowa 112; McAunich v.
Mississippi ete. R. Co.; 20 lowa 338; Ex parte Samuel Pritz, 9 JTowa 30.

Since authority to cooperate in federal flood control projects clearly
can be delegated to municipalities by laws of general and uniform appli-
cation, we are of the opinion that any law purporting to empower a par-
ticular city or town to provide such cooperation would be local in char-
acter and void.

EXISTING GENERAL AUTHORITY

Sections 395.26-395.29 and 368.47, Iowa Code 1966, (quoted in full
hereinafter) confer general authority upon cities and towns to accept
federal aid in connection with flood control projects and improvements.
The above quoted items of local cooperation and the signing of ‘“‘assur-
ances” relating thereto, are conditions imposed by Congress which must
be met to qualify for the federal aid the General Assembly has author-
ized cities and towns to accept.

The rule of construction amendment (Aects 1963, 60 G. A., ch. 235) to
the municipal powers statute (§368.2, second paragraph), does not con-
fer any power on cities and towns without reference to another statute
but is a rule of construction directing that a statute granting a specific
power over local and internal affairs shall not be construed as pertaining
to the specific power only but shall be liberally construed to confer broad
and implied powers. See Richardson v. City of Jefferson, 257 Iowa 709,
134 N. W. 2d 528; Slapnicka v. City of Cedar Rapids, 139 N. W. 2d 179.
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Prior to enactment of the liberal rule of construction, the case of Iowa
Electric Co. v. Town of Cascade, 227 lowa 480, 288 N. W. 633, involved
a question whether the Town of Cascade had authority to establish mini-
mum rates of wages for persons engaged in the construction of a munici-
pal light plant, in order for the town to qualify for certain federal aid
which the General Assembly had authorized the town to accept. The
statute authorizing acceptance of the funds also stated:

“. . . conditions attached to such gifts or bequests become binding upon
the corporation . . . upon acceptance thereof.”

The Court held that this language authorize compliance with the re-
quirements of the grant.

We are of the opinion that the statutes cited above confer general au-
thority upon cities and towns to provide the items of local cooperation
required by the Congress in the construction of federal flood control
projects and to sign “assurances” relating thereto.

SPECIFIC AUTHORITY

1. Specific authority to provide the cooperation required by para-
graph “a” of the assurances is furnished by §395.27, Code of Iowa, which
provides as follows:

“Right of Way. The cost of all right of way acquired by purchase or
condemnation may be borne by the city or town together with any other
property rights which may be required in furtherance of such projects
and the work of actual construction and the cost thereof may be borne
by the federal government.”

2. Specific authority to provide the cooperation required by para-
graph “b” of the assurances is furnished by §368.47, Code of Iowa, which
provides as follows:

“Agreement with federal government. Whenever the government of
the United States, acting through its proper agencies or instrumentali-
ties, will undertake, in whole or in part, the original construction or
planning of improvements within or adjacent to the corporate bounda-
ries of any municipal corporation or the repair or alteration of existing
improvements within or adjacent to the corporate boundaries of any
municipal corporation and which improvements will benefit said munici-
pal corporation, or which could be constructed, repaired, or altered by
said municipal corporation acting by itself, said municipal corporation,
when authorized by a resolution passed by a two-thirds vote of the city
council or by a majority vote of the electors thereof at a general, regular
or special election call for that purpose as provided in §368.48, acting
through its dock board in the case of improvements referred to in chapter
384 or acting through its council in the case of all other improvements,
shall have the power to enter into and to perform such agreements with
the United States as may be necessary to meet federal requirements, in-
cluding the payment to the United States of all or any part of the cost
to the United States of the said undertakings as such apportionment of
said cost may be determined by such agreements with the United States,
the giving of indemnifying agreements to the United States holding and
saving the United States free from damages due to the construction and
subsequent maintenance of the improvements including the granting of
easements or other interests in real estate, and including the taking over,
repair, and maintenance of the improvements. Any agreement or agree-
ments with the United States contemplated herein may be entered intc
by the municipal corporation as herein provided in advance of the adop-
tion of a final plan for such improvements, such agreement to be effec-
tive if the plan of improvement is finally adopted. Payments to the
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United States in furtherance of said agreements may be made to the
United States in whole or in part advance of the letting of contracts by
the United States for such undertakings to secure the United States in
the letting of said contracts subject to the provision that any such pay-
ments be made on condition that any excess of such payments over and
above the actual cost as so apportioned shall be refunded.”

3. Specific authority to provide the cooperation required by paragraph
“c” of the assurances is furnished by §368.47, Code of Iowa, quoted above,
and by the following sections of the Code of lowa:

“395.28 Division of Expense. §§395.26 to 395.30, inclusive, contem-
plate that the actual direction of the project and the doing of the work
in connection therewith is assumed by the federal government and that
the city or town provides and assumes the cost of necessary right of way
over and above such contributions in that regard as the federal govern-
ment may choose to make. Cities and towns may pay to the United States
all or any part of the cost to the United States of the improvements con-
templated by this chapter as such apportionment of said cost may be de-
termined by agreement with the United States. Payments to the United
States in furtherance of said agreement may be made to the United
States in whole or in part in advance of the letting of contracts by the
United States for such improvements to secure the United States in the
letting of said contracts subject to the provision that any such payment
be made on condition that any excess of such payment over and above
the actual cost as so apportioned shall be refunded to the city or town.
Funds for such payments to the United States may be provided by con-
tracting indebtedness and issuing bonds to the extent and in the manner
authorized by §395.25. Under such limitation all appropriate portions
of this chapter shall apply.”

“395.29 Contributions — maintenance assumed. Cities and towns in
furtherance of such flood control projects may accept contributions to en-
able them to pay for necessary right of way. They may also enter into
agreement with the federal government to maintain levees, dikes or other
construction and to do all other acts required by the federal government
in maintaining the work of construction when completed.”

Further specific authority for providing cooperation required by para-
graph “c¢” of the assurances is conferred by §565.6, Code of Iowa, which
provides as follows:

“Gifts to municipal corporations. Counties, cities, towns, the park
board of any city or town, and civil townships wholly outside of any
city or town, and school corporations, are authorized to take and hold
property, real and personal, by gift and bequest; and to administer the
same through the proper officer in pursuance of the terms of the gift or
bequest. No title shall pass unless accepted by the governing board of
the corporation, township, or park board. Conditions attached to such
gifts or bequests become binding upon the corporation, township, or park
board upon acceptance thereof.”

4. Authority to provide the cooperation required by paragraph “d”
of the assurances, insofar as the same relates to facilities owned by the
city or town, exists by virtue of the same statutes under which said
facilities were originally constructed and, with regard to all other facili-
ties listed, by authority of the Cascade case, supra, and §368.47, Code of
Iowa, quoted above.

5. Authority to provide the cooperation required by paragraph “e” of
the assurances is furnished by §§368.47, 395.27, 395.28, 395.29, and
395.47, Code of Iowa, quoted above, and the Cascade case.
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EMINENT DOMAIN AND RIGHT TO POSSESSION

The power to purchase or to condemn property rights that may be re-
quired in providing the items of local cooperation required in the con-
struction federal flood control projects is conferred upon cities and towns
by the following sections of the Code of Iowa:

“368.37 Condemnation — power. Municipal corporations shall have
power to purchase or provide for the condemnation of, pay out of the
general fund or the specific fund, as may be provided, enter upon and
take any lands within or without the territorial limits of the corporation
for such public purposes and as an incident to such other powers and
duties conferred upon such corporations as make necessary or reasonable
the acquisition of such land by said municipal corporations.”

“368.38 Condemnation — procedure. The procedure for the condem-
nati;mz?f land by municipal corporations shall be that provided by chap-
ter 472.”

“395.2 Condemnation. Cities and towns may acquire by gift, pur-
chase or condemn, and appropriate, private property, within or without
the limits of such cities and towns, including right to cross railroad right
of way and property, so as not to impair the previous public use, as may
be necessary to carry into effect the provisions of this chapter, and to
provide an outlet for the watercourses, either natural or artificial, which
may be deepened, widened, straightened, altered, changed, diverted, or
otherwise improved under the provisions of this chapter, and the cost of
such property shall be included in the cost of the improvement. All pro-
visions of the law relating to the condemnation of lands for public pur-
poses shall apply to the provisions hereof in and so far as applicable.”

“396.26 Federal aid. Cities and towns may in accordance with the
provisions of this chapter accept federal aid in the doing of the acts
provided in §395.1, and may assume such portion of the cost thereof not
discharged by such federal aid. They shall have power of condemnation
as provided in section 395.2.”

The procedure for the condemnation of private property for works of
internal improvement and for other public uses and purposes is set forth
in detail in Chapter 472, Code of Iowa.

The right of the condemnor to take possession of the land condemned
is conferred by §472.25, Code of Iowa, which provides as follows:

“472.25 Right to take possession of lands. Upon the filing of the com-
missioners’ report with the sheriff, the applicant may deposit with the
sheriff the amount assessed in-favor of a claimant, and thereupon the
applicant shall, except as otherwise provided, have the right to take
possession of the land condemned and proceed with the improvement.
No appeal from said assessment shall affect such right, except as other-
wise provided. Upon appeal from the commissioners’ award of damages
the district court, wherein said appeal is pending, may direct that such
part of the amount of damages deposited with the sheriff, as it finds just
and proper, be paid to persons entitled thereto. If upon trial of said
appeal a lesser amount is awarded the difference between the amount
so awarded and the amount paid as above provided shall be repaid by
the person or persons to whom the same was paid and upon failure to
make such repayment the party entitled thereto shall have judgment
entered against the person or persons who received such excess payment.”

This right to take possession is somewhat limited by following sections
of the Code of Iowa which provides as follows:

“472.26 Dispossession of owner. A landowner shall not be dispos-



222

sessed, under condemnation proceedings, of his residence, dwelling house,
outhouse, orchard, or garden, until the damages thereto have been finally
determined and paid. This section shall not apply to condemnation pro-
ceedings for drainage or levee improvements, or for public school pur-
poses.”

“472,27 Erection of dam — limitation. If it appears from the finding
of the commissioners that the dwelling house, outhouse, orchard or gar-
den of the owner of any land taken will be overflowed or otherwise in-
juriously affected by any dam or reservoir to be constructed as authorized
by this chapter, such dam shall not be erected until the question of such
overflowing or other injury has been determined in favor of the corpora-
tion upon appeal.”

We are of the opinion that the above quoted statutes provide ample
authority to cities and towns to condemn property rights needed to pro-
vide the items of required local cooperation in connection with a federal
flood control project and that the condemnor may take possession of the
land condemned and proceed with the improvement upon deposit with
the sheriff of the amount of assessed damages (unless the dwelling house,
outhouse, orchard, or garden of the owner of any land taken will be
overflowed or otherwise injuriously affected by any dam or reservoir).
In the latter event, the dam or reservoir may not be erected until all ap-
perls have been determined. ’

BOND ISSUES

We are of the opinion that specific authority to contract indebtedness
and to issue general obligation bonds to provide funds for payment of the
local costs of cooperation in federal flood control projects is conferred
upon cities and towns by §395.28, Code of Iowa, supra, and by §395.25,
Code of Iowa, which provides as follows:

“395.25 General obligation bonds — indebtedness — taxes. Cities and
towns are hereby authorized to contract indebtedness and to issue gener-
al obligation bonds to provide funds for the payment of the cost of im-
provements contemplated by this chapter by following either of the fol-
lowing procedures:

“Proceedings for the issuance of said bonds may be initiated by the
governing body of the municipality without an election pursuant to notice
and hearing as prescribed by §28.12 or the governing body of the munici-
pality may call a special election to vote upon the proposition of issuing
said bonds or may submit the proposition as a special question at a regu-
lar municipal election. Notice of such election shall be given in the man-
ner prescribed in §37.4 and if the vote at said election in favor of the
issuance of such bonds is equal to at least sixty percent of the total vote
cast for and against the proposition at said election, the governing body
of the municipality sh