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HONORABLE GEORGE A. WILSON, 
Governor of Iowa. 
My Dear Governor Wilson: 

December 31, 1942 

Agreeably with Section 249 of the 1939 Code of Iowa, I have the 
honor to submit herewith the biennial report of the Attorney Gen
eral, covering the period of his regular term beginning January 1, 
1941, and ending January 1, 1943. 

Chapter 12 of the 1939 Code of Iowa provides: 
"It shall be the duty of the attorney general, except as otherwise 

provided by law to: 
1. Prosecute and defend all causes in the supreme court in which 

the state is a party or interested. 
2. Prosecute and defend in any other court or tribunal, all ac

tions and proceedings, civil or criminal, in which the state may ·be 
a party or interested, when, in his judgment, the interest of the 
state requires such action, or when requested to do so by the gov
ernor, executive council, or general assembly. 

3. Prosecute and defend all actions and proceedings brought by 
or against any state officer in his official capacity. 

4. Give his opinion in writing, when requested, upon all ques
tions of law submitted to him by the general assembly or by either 
house thereof, or by any state officer, elective or appointive. Ques
tions submitted by state officers must be of a public nature and 
relate to the duties of such officer. 

5. Prepare drafts for contracts, forms, and other writings 
which may be required for the use of the state. 

6. Report to the governor, at the time provided by law, the 
condition of his office, opinions rendered, and business transacted 
of public interest. 

7. Supervise county attorneys in all matters pertaining to the 
duties of their offices, and from time to time to require of them 
reports as to the condition of public business intrusted to their 
charge. 

8. Promptly account, to the treasurer of state, for all state 
funds received by him. 

9. Keep in proper books a record of all official opinions, and a 
register of all actions prosecuted and defended by him, and of all 
proceedings had in relation thereto, which books shall be delivered 
to his successor. 
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10. Perform all other duties required by law." 
It being the duty of the Attorney General to prosecute and defend 

all causes in the Supreme Court, in which the state is a party or 
interested, and prosecute and defend in any other court or tribunal 
all actions civil or criminal in which the state may be a party or 
interested, it is appropriate to review the activity of the Depart-
ment relative to criminal matters. -

During the biennium, the department has handled one hundred 
thirty-four criminal cases where the defendant was appellant and 
nine criminal cases where the state was appellant, with the fol
lowing results: Defendant's appeal-91 affirmed, 12 reversed; 
State's appeal-2 affirmed, 7 reversed; Dismissals-defendant 7; 
Petition for rehearing pending-1; Cases pending-23; Briefs now 
due-l. 

During the two years covered by this report, the department has 
handled several cases where the legal questions involved were novel 
and the opinions therefore are of far-reaching importance in the 
administration of criminal law in this state. We call attention to 
the most important decisions. 

In the case of State v. Benson, the question involved was whether 
it was proper to admit evidence that the defendant had refused to 
submit to a blood test. This case arose in Dallas County and the 
defendant was represented by able and resourceful counsel. The 
claim was made that the admission of such testimony violated the 
defendant's privilege against self-incrimination. The claim was 
further made that such testimony constituted a deprivation of de
fendant's rights without due process of law. The contentions of 
defendant were held untenable and the cause was accordingly af
firmed. Thus, it has been established for the first time in this 
state that when a defendant refuses to submit to a blood test to 
determine the alcoholic content of his blood, evidence of such re
fusal is competent. We found only one other case in the United 
States in which this question had been raised before. That was 
in the case of State v. Gatton, which was decided by an interme
diate appellate court in the State of Ohio. 

Other cases of importance to the administration of criminal law 
in this state were the Epstein-Wiley cases wherein the lower court 
held that the general misdemeanor sections, to-wit, 12893-12894 did 
not apply to defendants charged with illegal possession of gambling 
devices enumerated in Section 13210 and said court also held that 
a pin ball machine, equipped with a free play device, was not 
gambling equipment and, therefore, could not be seized or de
stroyed under the provisions of Section 13210. The state appealed 
both of these decisions with the result that both were reversed. 
The court specifically found and determined that a person having 
possession of any of the devices enumerated in Section 13210 
could be successfuly prosecuted under the general misdemeanor 
statute. It was contended that Section 12893 applied only when 
no penalty was provided and the claim was made that the seizure 
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and destruction of the gambling devices constituted a penalty and 
that, therefore, defendant could not be further punished. This 
was held to be without merit. The court specifically held that 
seizure and destruction of all articles enumerated in Section 13210 
did not constitute a penalty as that term is used in Section 12893 
and that, therefore, said latter section applied. The possession of 
gambling devices being prohibited, the court found the defendant 
did not have such property rights therein that seizure and destruc
tion of said devices could be logically claimed to constitute a pen
alty. Therefore, the general misdemeanor section referred to ap
plied. With reference to the pin ball machines giving free games, 
the court held that the giving of such free games constituted a con
sideration and that, therefore, the device had the three essential 
elements of gambling, to-wit: 1. Prize; 2. Consideration; 3. 
Chance. We might here add that in other states the same conclusion 
has been reached by appellate courts with reference to machines 
of this type. 

We call attention, also, to the case of State v. Nelson, which was 
an appeal by defendant from a judgment of conviction in Franklin 
County. The defendant was charged with maintaining a liquor 
nuisance. Reversal was based on the theory that the sheriff in 
~earching defendant's premises was armed with an illegal search 
warrant and that, therefore, the liquor seized and all testimony 
with reference to the seizure was incompetent. Defendant's coun
sel admitted that under the holding of the Supreme Court in State 
v. Tonn the conviction was proper, but seriously contended that the 
rule in the Tonn case was unsound and should be overruled. The 
case was affirmed with the result that the principles of law laid 
down in State v. Tonn are now definitely established and will no 
doubt continue to be the law of this state. By way of explanation, 
we might add that the court held in these cases that notwithstand
ing that evidence is obtained by virtue of an illegal search warrant, 
the same is nevertheless competent .and admissible. This is in ac
cord with the weight of authority of the appellate state courts. 
It is contrary, however, to the rule in the Federal courts. 

Many of the pending cases will, no doubt, as usual, be disposed of 
upon Clerk's Transcript and it will not, therefore, be necessary to 
file brief and argument. It is, of course, at this time impossible 
to state the exact number of cases wherein briefs will have to be 
filed. In only one case is there a brief due at this time, it having 
been the policy of this department" to file briefs and arguments as 
the same come due and thus keep the work up to date. 

The criminal department has also had charge of disbarments. 
One contested case has been tried, which was won in the lower 
court. This was carried to the Supreme Court and the same was 
affirmed, the judgment of disbarment entered by the court below 
being made final. 

During the past two years a considerable amount of land has 
been acquired by the Conservation Commission in various parts of 
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this state by condemnation proceedings. All of these proceedings 
have been conducted by this Department, and in Hancock, Worth 
and Clay Counties appeals have been taken by some of the owners 
of the land condemned in an effort to secure higher payments for 
the land than were awarded the owners by Sheriff's Juries. One 
of these appeals was tried at Spencer with a resulting verdict sat
isfactory to the Conservation Commission. It appears probable 
that several of the other appeals will be disposed of by settlement, 
and the trials of those which are not will be handled by this depart
ment. 

One action is now pending at Spirit Lake in which the plaintiff 
seeks to recover by reversion, land previously deeded to the State, 
bordering upon Lake Okoboji, and of very considerable value. This 
suit is being defended by this department, and will be submitted to 
the Court sometime during the next year. 

Some loss has been sustained in the past by the Conservation Com
mission through the unlawful cutting and stealing of timber in 
State Parks along the Mississippi River. This department acting 
in conjunction with the State Bureau of Criminal Investigation, 
and the County Attorney of Clayton County, secured a plea of guilty 
from one such offender, and is now preparing to take action to 
recover for the Conservation Commission the value of that lumber 
which was taken in this case. 

This department has adopted the policy of strict enforcement 
of the practice acts affecting the various professions. In actions 
conducted by this Department one Civil Engineer's license to prac
tice in this state has been revoked, and one Public Accountant's li
cense was suspended. Unauthorized practice of medicine has in 
several instances been discontinued as a result of action by this 
department, and several cases of similar violations are now in the 
process of being disposed of. 

The Iowa State Fair Board in its negotiations with the United 
States Department of War, in connection with the leasing of state 
property by the Federal War Department, has been represented by 
this department. · 

We have passed upon all claims against the State for Workmen's 
Compensation, have allowed the payment of those claims about 
which there could be no question as to liability, and have represented 
the State in hearings held upon such claims as seemed questionable. 

One action has been filed by this office seeking to close by ·in
junction the operation of a mine, the owner of which refused to 
comply with the law requiring him to furnish Workmen's Compen
sation insurance. 

This office has handled a number of cases for the State Tax Com
mission. These cases involved appeals from income tax, sales and 
use tax and inheritance tax in district courts of Iowa and some 
of these cases were appealed to the Supreme Court of Iowa. Among 
the more important cases handled by this department are the fol
lowing: 
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Montgomery Ward and Sears, Roebuck v. the State Tax Com
mission. These cases were pending in the United States Supreme 
Court at the time of the last report. That Court rendered a decision 
reversing the Iowa Supreme Court and holding that the State could 
lawfully collect use tax on mail order sales to Iowa residents. After 
the decision in the Supreme Court of the United States the mail 
order houses attempted to secure a decision on State constitutional 
grounds in the Supreme Court of Iowa. After the submission of 
this issue ~n the Supreme Court of Iowa and the decision in favor 
of the State Tax Commission, the mail order houses paid all back 
tax with interest amounting to approximately $800,000.00 and they 
are now paying the tax regularly. 

Standard Oil Company (PMllips Petroleum Company, inter
vener) v. State Tax Commission. .At the time of the last report 
this case was pending in the Circuit Court of Appeals for the 
Eighth Circuit. The attorneys representing the litigants were 
asked to resubmit this case and the case was resubmitted and 
orally argued in St. Paul and the Circuit Court of Appeals reversed 
the Federal District Court for the Southern District of Iowa but 
remanded the case for the bringing of an action in the District 
Court of Polk County, Iowa to secure an interpretation of the 
statute. This action was brought in the District Court of Polk 
County and resulted in a judgment to the effect that the Iowa Chain 
Store Tax Act did not apply to bulk plant operation where no sales 
were made upon the premises. The Supreme Court of Iowa af
firmed the Polk County District Court. 

Grace S. Wooster v. State Tax Commission. This case involved 
the right to collect inheritance tax upon the inheritance received by 
one who was not legally adopted by the testatrix. The lower court 
denied the right of the Tax Commission to lay the tax, but this was 
reversed upon appeal to the Supreme Court. 

City of Muscatine, et al v. E. R. Swickard, et al. This case in
volved the right of the State Tax Commission to tax rural trans
mission lines owned by a municipal light company and located out
side of the borders of the municipality. The lower court enjoined 
the assessment, but this was reversed upon appeal to the Supreme 
Court. This case is pending on the plaintiffs' petition for rehear
ing in the Supreme Court. 

The State Tax Commission v. General Trading Company. This 
was a law action brought by the State Tax Commission involving 
an assessment of use tax against a corporation not qualified to do 
business, but making sales by means of traveling salesmen. The 
case was brought in Polk County District Court and the demurrer 
to the defendant's answer has been sustained. This case will be 
appealed to the Supreme Court and it involves an issue vital to 
the State Tax Commission's position in assessing the use tax against 
corporations even though the corporation is not qualified to do 
business in Iowa. It is possible that this case might even go to 
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the Supreme Court of the United States for it is an extension of 
the doctrine of the Montgomery Ward and Sears, Roebuck cases. 

During the biennium this department has aided the county at
torneys in several counties, including Clinton and Hamilton Coun
ties, in the matter of appeals from assessments. A good deal of 
work was done in the matter of the negotiations with the Federal 
Government as to the application of the Iowa sales and use tax Jaws 
upon the purchases and use of tangible personal property by con
tractors holding cost-plus-a-fixed-fee and lump sum contracts with 
the Federal Government. In brief it might be said that these 
negotiations resulted in the assessment of tax on all lump sum con
tracts and a directive dated October 13, 1942 recognizing applica
tion of the Iowa sales and use tax laws on purchases and use of 
property by cost-plus-a-fixed-fee contractors from and after De
cember 2, 1941. 

During the biennium we have had three cases for the Board of 
Education, one of which was the case of Agnes Johansen, et al v. 
Davenport Bank and Trust Company, et al. The will of J. H. 
Bendixen provided that after the death of his wife the balance of 
his estate was to go to the Board of Education to be used for med
ical research in connection with the State Medical School at Iowa 
City. The above case was an action to set aside the will. The case 
was settled without going to trial and it appears that the Board 
of Education will receive a substantial amount under the terms of 
this will. 

A case of state-wide interest in which our office has aided 
the County Attorney of Scott County is Lamb v. Kroeger, et al. 
This was an action by the plaintiff asking that he be declared an 
honorably discharged soldier of the War with Germany and en
titled to the benefits of our military service tax exemption law. 
The plaintiff has a discharge from the draft and the trial court 
held he was an honorably discharged soldier. The case is now in 
the Supreme Court and is of interest to the whole state as there 
are hundreds of persons in the same position as the plaintiff in 
this case. 

In the year 1941, the Attorney General appeared for the State 
of Iowa in 223 foreclosure and partition actions, and in the year 
1942, appeared for the State of Iowa in 180 foreclosure and parti
tion actions. In these actions, the state was made a party defend
ant by reason of old age assistance liens or old age taxes. In each 
instance, the petition was checked to make certain the state's in
terest was protected and an appearance or answer was filed and 
if submitted, decree was approved. 

During each year of the biennium, several hundred old age as
sistance recipients have died leaving estates which were probated. 
The Attorney General, in each one of these estates, protected the 
interest of the state's claim for reimbursement of old age assistance 
advanced. In every instance where real estate was sold in an es
tate, an answer was filed setting up the state's claim and lien. Due 
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to the fact that the old age assistance program has been growing, 
the number of estates to be probated has been steadily increasing. 
Approximately 250 estates each year of this biennium have been 
checked and appearances and answers filed therein. Hearings in 
the district have been attended in approximately 50 estates each 
year. 

In 1941, two appeals from the decisions of the State Board of 
Social Welfare were taken by the applicants for or recipients of old 
age assistance, to the District Court and during the year 1942, 
three of such appeals were taken. Two appeals are pending at the 
present time. 

Of the three foreclosure actions started by the State Department 
of Social Welfare in 1940, two have been closed and one was dis
missed. In the year 1941, two have been closed and one was dis
missed. In the year 1941, two more foreclosures were commenced 
and both closed. In the year 1942, four more foreclosure actions 
have been started. These foreclosure actions are for the fore
closure of liens against the real estate formerly belonging to old 
age assistance recipients. 

At the beginning of the biennium, two actions were pending 
against beneficiaries of insurance benefit policies which had been 
assigned to the State Department of Social Welfare. Both of these 
actions were settled and another action started against another 
beneficiary. This acion also was settled. 

Approximately 50 cases for the year 1941 and 50 cases for the 
year 1942 were referred to the Attorney General for action against 
responsible relatives of old age recipients to cover excess old age 
assistance granted and paid. Out of this number, 20 actions were 
commenced in the District Court and 10 have been settled at the 
present time. The majority of such cases referred to the Attorney 
General have been settled out of court. 

During the year 1942, three actions have been started against 
makers of notes which have been assigned to the State Department 
of Social Welfare by recipients of old age assistance. 

The 49th General Assembly created the office of Special Assist
ant Attorney General for Claims and on July 5, 1941, I appointed 
Mr. Kenneth F. Neu of Mason City, Iowa, to that position. 

The Bill creating this new addition to the staff provides that 
the Special Assistant Attorney General for Claims shall, with the 
view of determining the merits and legality thereof, fully investi
gate all claims filed against the State of Iowa and report his find
ings and conclusions of law to the State Appeal Board, who review 
the same and make a recommendation to the Claims Committee of 
the Legislature. It is not possible at this time to make a definite 
statement as to the number of claims filed, the total amount, etc., in 
view of the fact that the biennium is not completed and the claims 
investigated during this time have not, as yet, been presented to 
the Legislature. However, the State Appeal Board has reviewed, 
thus far, approximately one hundred fifty claims. 
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Chapter 61, Acts of the 49th General Assembly, also provides 
that the Stat~ Appeal Board shall have power and authority to 
.investigate and collect claims which the State of Iowa may have 
against municipal or political corporations in the State of Iowa, in
cluding counties, cities, towns, townships and school districts. The 
Act further provides that the Appeal Board shall have power to 
compromise said claims after a report to it by the Special Assistant 
Attorney General for Claims. 

On July 1, 1941, there was turned over to the Special Assistant 
Attorney General for Claims approximately $27,000.00 of unpaid 
audit claims against various cities in the State, approximately 
$27,000.00 of unpaid claims against various school districts and 
approximately $4,000.00 against counties in the State. These 
accounts were not paid for the reason that the various school dis
tricts and towns thought the same were excessive. There has 
been collected, thus far, the sum of approximately $30,000.00. 

The Special Assistant Attorney General for Claims has also 
assisted the State Social Welfare Department in the collection of 
claims against responsible relatives. 

While a considerable amount of civil business, including litiga
tion, has been handled by the department, detailed mention will be 
made of only litigation which has gone through the appellate 
courts, and one or two other matters of outstanding importance. 

The case of Independent School District of Cedar Rapids v. 
State Appeal Board was a proceeding in which the School District 
attempted to nullify the action of the State Appeal Board with 
reference to the budget of the District. A writ of certiorari was 
obtained from the District Court of Iowa in and for Linn County, 
and the District Court annulled the action of the Appeal Board. 
Appeal was taken to the Supreme Court and the same was sub
mitted early in 1941, and on August 4, 1941 the Supreme Court 
reversed the action of the District upholding the action of the State 
Appeal Board. 

In September of 1941 there was instituted an action entitled 
Woods Brothers Construction Company v. W. G. C. Bagley, Treas
urer of State, to mandamus the Treasurer of State to pay gasoline 
tax refunds amounting to something over $10,000.00. The District 
Court of Polk County held for the defendant and on appeal this was 
affirmed by the Supreme Court. 

The case of Lineberger v. W. G. C. Bagley had its inception dur
ing the preceding biennium by reason of the assessment under the 
motor vehicle fuel tax law of a gasoline tax against Lineberger of 
nearly $2,400.00 and 100o/a penalty. A writ of certiorari was ob
tained in the District Court of Polk County directed to the Treasurer 
of State and the District Court annulled and set aside the action of 
the State Treasurer. This was appealed to the Supreme Court of 
Iowa and submitted in October, 1941 and thereafter the Supreme 
Court reversed the action of the District Court and sustained the 
action of the Treasurer of State assessing the tax . 

... 
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The cases of Klatt v. C. B. Akers, Auditor of State, Warner v. 
C. B. Akers, Auditor of State, and Neargard v. Akers, Auditor 
of State, were three cases instituted by three former examiners in 
the office of the Auditor of State claiming preference under the 
Soldiers' Preference Law. These cases were tried in the District 
Court of Iowa in and for Polk County in 1940, the District Court 
holding for the plaintiffs and against the defendant, C. B. Akers. 
Appeals were taken to the Supreme Court and the cases submitted 
during the period for which this report is rendered, and the Su
preme Court reversed the action of the District Court upholding 
the position taken by the Auditor of State. 

One matter which we believe deserves mention was a proceed
ing before the Federal Power Commission. For a number of years 
a group in Muscatine County have been fathering the idea of a 
hydro electric project on the Cedar River which would involve the 
construction of a large diversion dam about 25 miles above the 
point where the Cedar River flows into the Iowa River, and the 
construction of a diversion canal just above the diversion dam for 
the purpose of carrying the water in the lake formed by the dam 
down to the Mississippi River where a power dam would be con
structed. This project, if carried out, would result in practically 
drying up the Cedar River from the point of the dam down to the 
point where it flows into the Iowa River. The Iowa statutes pro
hibit the diversion of the water of streams in connection with the 
construction of dams and in years past there have been efforts made 
on the part of the people interested to have the statutes with respect 
to this changed, but without avail. Along in the summer of 1941 
the First Iowa Hydro-Electric Cooperative which is organized 
under the Iowa Cooperative law and composed, so far as we have 
been able to find out, of about 90 individuals, filed an application 
with the Federal Power Commission for a license to construct a 
hydro-electric project, as indicated above. Hearing on this was 
finally set at Davenport, Iowa, for the 12th day of January, 1942, 
before the Trial Examiner of the Federal Power Commission. No
tice had been served upon the Executive Council and the State of 
Iowa appeared in resistance to the granting of the license. The 
State of Iowa at the hearing was represented by this department 
and nearly three weeks were occupied in the hearing before the 
Trial Examiner. Thereafter written briefs were filed and up to 
the time of the preparation of this report there has been no deci
si()n by the Federal Power Commission. 

The foregoing is only a small part of the civil litigation which has 
occupied this department. One further matter should be men
tioned : During the session of the 49th General Assembly the 
services of this department were made available to the legislature 
and its members for counsel in connection with the legislative ses
sion. 

Immediately following this report is a summary of the work 
handled by the special assistant to the State Highway Commission. 
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In submitting this report, I want to express my appreciation to 
all public officials of the State and to the County Attorneys and 
Sheriffs for their splendid cooperation with this Department. 

I appreciate the loyalty always shown by all members of this 
Department. 

Respectfully submitted, 

JOHN M. RANKIN, 
Attorney General of Iowa. 
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REPORT OF SPECIAL ASSISTANT ATTORNEY GENERAL AND 
COUNSEL TO THE IOWA STATE HIGHWAY COMMISSION 

January 1, 1941 to December 31, 1942, inclusive 

Appeals from Condemnation 

Appeals pending January 1, 1941 .. ------------------------------
Appeals instituted during above period ________________________ _ 
Old appeals tried or settled during above period _______ _ 
New appeals tried or settled during above period __________ _ 
Condemnation appeals pending December 31, 1942 ________ _ 

Foreclosure Proceedings 

15 
31 
23 
13 
10 

Foreclosures pending January 1, 1941 .. ------------------------------- -------------------------- 3 
Foreclosures instituted during above period______________________________________________ 6 
Old foreclosures disposed of during above period______________________________ 1 
New foreclosures disposed of during above period_________________________________ 1 
Foreclosures pending December 31, 1942------------------------------------ ________________ __ 7 

Miscellaneous Cases 

(Injunctions, Mandamus, Damage, Workmen's Compensation, 
Partition Actions) 

Miscellaneous cases pending January 1, 1941 ___________________ ---------------------------- 10 
Instituted during above period__________________________________________________________________________ 18 
Old misc. cases disposed of during above period____________________________________________ 9 
New misc. cases disposed of during above period__________________________________________ 12 
Miscellaneous cases pending December 31, 1942 .... ---------------------------------------- 7 

Retained Percentage Cases 
(On contractor's contracts) 

Percentage cases pending January 1, 1941·----------------------------------------------------- 9 
New cases instituted during above period _________ -------------------------------------------- 20 
Old cases disposed of during above period________ ----------------------------------- 8 
New cases· disposed of during above period____________________________________________________ 14 
Percentage cases pending December 31, 1942________ ------------------------------- 7 

Total number of all cases pending December 31, 1942 _________ ---------------------

Condemnation proceedings instituted during above period _________________________ _ 
Condemnations held-number of parcels _______________________________________________________ _ 
Number purchased, pending or dismissed _______________________________ -----------------------
Number of acres condemned .. -----·------------·---------------------- ________________________________ _ 
City lots and parts of lots condemned, including 2 bldgs. _____________________________ _ 

31 

113 
92 
21 

149.34 
24 
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OPINIONS OF THE ATTORNEY GENERAL 

COUNTY ATTORNEY: QUIET TITLE ACTIONS: COMPENSATION: It is 
the duty of the county attorney to prosecute quiet title actions for the 
county without any additional compensation even though there are several 
actions to be commenced to quiet title to land acquired by the county by tax 
titles, because of errors and irregularities in tax proceedings. 

January 3, 1941. Mr. C. Morse Hoorneman, County Attorney, Le Mars, 
Iowa: This is in answer to your letter of the 18th ult., wherein you ask 
the opinion of this department on the following legal question: 

The board of supervisors have instructed me to start proceedings to quiet 
title to several parcels of land which the county owns on which the title is 
defective. This is land that the county has tax title to and because of errors 
and irregularities in tax proceedings which occurred prior to the time I was 
elected county attorney, it is necessary in order for the county to dispose of 
this land to have the title cleared up; and the surest and best way to do this 
is by a quiet title action. 

The question is: May the county pay the county attorney reasonable com
pensation for his services in connection with such quiet title actions? 

We are of the opinion that it is the duty of the county attorney to prosecute 
these quiet title actions without additional compensation. 

We call your attention to sub-section 6 of Section 5180, which provides: 
"It shall be the duty of the county attorney to: 
"6. Commence, prosecute, and defend all actions and proceedings in which 

any county officer, in his official capacity, or the county is interested, or a 
party." 

It is our opinion that, under the sub-section above quoted, it is the duty 
of the county attorney to bring the quiet title actions above referred to. If 
it is his duty then it goes without saying that he may not legally be paid for 
such services. 

COUNTIES: EXPENSE OF SPECIAL HOSPITAL ELECTION AND OF 
ADVERTISEMENT, ISSUANCE, AND SALE OF BONDS: PAYMENT 
FROM GENERAL FUND: Section 5348.1, C., '39, providing for an elec
tion on the proposition of issuing county public hospital bonds, and Section 
5353, ·C., '39, providing for a county public hospital fund, are both specific 
as to the purposes for which funds derived under the sections are to be used, 
and inasmuch as such sections do not provide for the expense of the election 
and the expense of advertisement, issuance, and sale of the bonds, such ex
penses cannot be paid from the proceeds of the bond sale or from the hos
pital fund but must be paid from the county general fund. 
January 6, 1941. Mr. James P. Irish, Assistant County Attorney, Des 

Moines, Iowa: This is in answer to your letter of the 26th ult., wherein you 
ask the opinion of this department in reference to the following legal question. 
We quote from your letter: 

" * * * not long ago the hospital issued a number of bonds. This was after 
a special election and there is, of course, the expense of that election and the 
expense of the advertisement, issuance and sale of the bonds. The question 
now is out of what funds should these expenses be paid? Is this a general 
obligation of the county to be paid out of the county fund; should it be 
paid from the regular hospital maintenance fund or may it be paid from the 

(3) 

.. 
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proceeds of the bond sale? In connection with the sale of the bonds a pre
mium was paid by the purchasers which premium, I believe, would be almost 
enough to pay these expenses. 

It is our opinion that the expenses of the election and the expense of ad
vertisement, issuance and sale of bonds should be paid from the general fund. 

Section 5348, Code of Iowa, 1939, provides: 
"When it is proposed to establish in any county a county public hospital, 

a ~tition shall be presented to the board of supervisors, * * * requesting said 
board to submit to the electors the proposition to issue bonds for the purpose 
of procuring a site, and erecting, equipping, and maintaining such hospital, 
and specifying the amount of bonds proposed to be issued for such pur
pose, * * * ." 

Section 5348.1, Code of Iowa, 1939, provides: 
"The board of supervisors of any county having a population of 135,000 

inhabitants or more in which there is already an established county public 
hospital, when requested by a petition * * * shall submit to the voters * * *the 
proposition of issuing county public hospital bonds for the purpose of erect
ing and equipping hospital buildings and additions thereto, which proposition 
shall state the maximum amount of bonds to be issued and the annual rate of 
tax to be levied for the payment of said bonds. * * * and upon the issue 
of such bonds the board of supervisors shall make provision for the payment 
of the principal and interest of the bonds out of the county public hospital 
fund by the levy of a tax within the limitations provided for in section 5353·." 

Section 5348.1 is the section that applies to counties having the population 
of Polk County, and Section 5348 governs the establishment in counties un
der 135,000. In Section 5348 it is provided "to issue bonds for the purpose 
of procuring a site, and erecting, equipping and maintaining such hospital". 
Section 5348.1 provides, "the proposition of issuing county public hospital 
bonds for the purpose of erecting and equipping hospital buildings and addi
tions thereto". I·t is clear, therefore, that the statute points out specifically 
as to what the proceeds from the sale of such bonds may be used for. 

It is our conclusion that the use of the proceeds of the sale of said bonds 
for any purpose other than that specifically authorized by the voters would con
stitute an illegal expenditure. Consequently it is our opinion that the ex
penses of the election and the expenses incident to the advertisement, issue 
and sale of the bonds may not be paid from the proceeds of the sale of the 
bonds, and we think it quite clear that these expenses may not be paid from 
the hospital maintenance fund. This fund has been created for a specific 
purpose and may not, as we view it, be used for other than the specific pur
poses enumerated in the statute. 

The maintenance fund is created by Section 5353, Code of Iowa, 1939. This 
section specifically provides that the board of supervisors may levy a tax not 
to exceed one mill for the "improvement, maintenance, and replacements of 
the hospital, as certified by the board of hospital trustees; provided, however, 
in counties having a population of 135,000 inhabitants or over, the levy for 
improvements and maintenance of the hospital shall not exceed two mills in 
any one year. The proceeds of such taxes shall constitute the county public 
hospital fund". 

It is our conclusion that the expenses referred to in your letter should be 
paid from the general fund. 
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HIGHWAYS: FARM-TO-MARKET ROAD FUND NOT REQUIRED TO 
MATCH FEDERAL AID ALLOCATED TO SECONDARY ROAD CON
STRUCTION FUND: Any funds in the farm-to-market fund which are 
not needed to match federal aid shall be allocated to the secondary road 
construction fund of each county for construction purposes only. 
January 8, 1941. Iowa State Highway Commission, Ames, Iowa. Attn. of 

Fred R. White, Chief Engineer-: This will acknowledge receipt of your re
quest for opinion relative to the interpretation to be given Section 4686.33 of 
the Code of 1939. 

Your question briefly restated is as follows: 
Section 4686.31 provides that the highway commission shall transfer from 

the primary road fund to the farm-to~market road fund on or before June 
30, 1941, and on or before June 30 of each year thereafter, all moneys in ex
cess of the sum of $16,000,000.00 received in the primary road fund from 
state sources exclusive of p:rimary road bond funds. Section 4686.33 pr~ 
vides that that portion of the primary road fund going to the farm-to-market 
road fund not required to match federal aid shall be allocated to the secondary 
road construction fund of each county for construction purposes only, in the 
same ratio as provided by Section 4686.05. 

Your inquiry is whether or not the excess not required to match federal 
aid, as allocated to the various counties, shall be transferred outright to the 
secondary road construction funds of such counties and expended for the pur
poses for which said fund is used, or whether such funds so allocated remain 
earmarked for expenditure on the farm to market road system only. 

Section 4686.05, referred to in Section 4686.33, simply provides, for the 
purpose of this question, that the allotment of funds to the counties of the 
State is in the ratio that the area of the county bears to the total area of 
the State. 

Chapter 117, Section 31, Acts of the 48th General Assembly, only a part 
of which appears in Section 4686.31, provides as follows: 

"The highway commission shall transfer from the primary road fund to the 
farm-to-market road fund the sum of six hundred fifty-eight thousand two 
hundred sixty-four dollars ($658,264), said sum to be used to match the 
federal allotment for farm-to-market roads for the fiscal year ending June 
30, 1938. 

"They shall also transfer from the primary road fund to the farm-to-market 
road fund on or before September 15, 1939, an additional sum of five hundred 
ninety-one thousand seven hundred thirty-six dollars ($591,736.00) and on 
or before the 15th day of May, 1940, they shall transfer from the primary 
road fund to the farm-to-market road fund the additional sum of one million 
two hundred fifty thousand dollars ($1,250,000.00), and all funds transferred 
from the primary road fund as herein provided shall be used to match the 
federal allotment for farm-to-market roads. 

"The state highway commission also shall transfer from the primary road 
fund to the farm-to-market road fund, on or before June 30, 1941, and on or 
before June 30 of each year thereafter, all moneys in excess of the sum of 
sixteen million dollars ($16,000,000.00) received in the primary road fund 
from state sources, exclusive, however, of funds received from the sale of 
primary road bonds." 

It will be noted from the section last above quoted that for the fiscal 
years ending June 30, 1938 to June 30, 1941, inclusive, funds in specific 
amounts were appropriated from the primary road fund to match federal 
allotments to farm-to-market roads. Such amounts were only sufficient to 
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substantially accomplish the requirements of matching federal aid for sec
ondary roads. However, beginning July 1, 1941, and for each fiscal year 
thereafter, the legislature has seen fit to require a transfer from the primary 
road fund to the farm-to-market road fund of all moneys in excess of $16,-
000,000.00 received in the primary road fund from State sources, exclusive 
of bond funds. ·The federal aid allotment to Iowa for secondary road pur
poses available for the fiscal year beginning June 1, 1941, amounts to some
thing less than $500,000.00, whereas, the amount of the excess of the $16,-
000,000.00 in the primary road fund to be transferred to the farm-to-market 
road fund on or before June 30, 1941, is estimated to be in the neighborhood 
of $4,000,000.00. It will be seen that this is greatly in excess of what is 
necessary to match federal aid for secondary road purposes for that year. 

While there is language in other provisions of the farm-to-market road act 
from which it seems to have been contemplated that funds allotted or trans
ferred to the farm-to-market road fund must be used in the improvement of 
farm-to-market roads only, in applying the well recognized rules of con
struction of statutes we are compelled to give effect to the plain provisions 
of Section 4686.33. Its "allocation" to the secondary road construction fund 
of each county of the excess necessary to match federal aid to secondary roads 
is without qualification to the purpose for which it shall be expended, other 
than that it shall be used for construction purposes only. Sec. 4644.08, which 
defines what the secondary road construction fund shall consist of, includes 
therein, "all other funds which may be dedicated by law to said fund, and 
shall be used and employed as herein provided". Sections 4644.09 and 4644.10 
pledge the expenditure of this fund to certain purposes and in the absence 
of words of qualification or reservation in Sec. 4686.33, we can reach but one 
conclusion, namely, that said Section 4686.33 is a "dedication by law" to the 
secondary road construction fund of the excess in the farm-to-market road 
fund necessary to match federal aid to secondary roads, and that such excess 
must be "allocated" or transferred to the secondary road construction funds 
of the several counties in the ratio that the area of each county bears to the 
total area of the State. It necessarily follows that it may then be programmed 
by the board of supervisors, subject to the approval of the highway com
mission, and expended for general secondary road purposes to which said 
fund is pledged by Sections 4644.09 and 4644.10. 

JUSTICES OF THE PEACE: RECORD OF MOTOR VEHICLE CONVIC
TIONS SENT TO PUBLIC SAFETY DEPARTMENT: FEE FOR MAK
ING TRANSCRIPT NOT ALLOW ABLE: A justice of the peace is not 
permitted to charge a 50-cent fee for making a record of motor vehicle 
convictions and forwarding it to the department of public safety as re
quired under §5014.07, C., '39, as such record is not a "transcript" for 
which a justice of the peace is permitted to charge 50 cents under §10636, 
subsection 20, C., '39. 
January 9, 1941. The Honorable Chet B. Akers, Auditor of State: This 

is in answer to your letter of the 7th inst. wherein you ask the opinion of this 
department relative to the following legal question: 

Is a justice of the peace permitted to charge a 50¢ fee for making a 
record of the conviction of a person as provided for in Section 5014.07 of the 
1939 Code? 

There js a feeling among some of the justices of the peace that they should 
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receive the fee provided for in paragraph 20 of Section 10636 for making out 
this abstract of record. 

We are of the opinion that a justice of the peace is not entitled to a 50¢ 
fee for making the record required under the provisions of Section 5014.07, 
which provides: 

"Every court having jurisdiction over offenses committed under this chap
ter, or any other law of this state regulating the operation of motor vehicles 
on highways, shall forward to the department a record of the conviction of 
any person in said court for a violation of any said laws, * * * ." 

Section 10636, Code of Iowa, 1939, provides: 
"Justices of the peace shall be entitled to charge and receive the following 

fees: 
"20. For making and certifying transcript, fifty cents." 
It is our view that the record required under the provisions of Section 

5014.07 is not a "transcript" as that term is used in Section 10636, sub-section 
20. It is true that Section 5014.07 imposes upon the justices of the peace 
of this state a duty, the performance of which is equally as onerous, perhaps, 
as the preparation of the transcript referred to in Section 10636. This, how
ever, furnishes no reason for construing the statute in such a way as to make 
the collection of the 50¢ fee justifiable. Statutes frequently impose additional 
duties on public officers without any commensurate increase in compensation. 

We reach the conclusion, therefore, that the "record" provided for in Sec
tion 5014.07, is not a "transcript" for which the justice is entitled to charge 
fifty cents. 

PHYSICIANS AND SURGEONS: FEES FOR EXAMINATION OF PA
TIENT AND AS WITNESS BEFORE COUNTY COMMISSION OF IN
SANITY: A physician appointed by a county commission of insanity to exam
ine a patient and certify whether the patient is sane or insane is entitled to 
compensation for his services and to a witness fee to compensate him for 
time spent in testifying before the commission, even though the physician has 
signed the information against the patient. 

January 10, 1941. Mr. E. B. Shaw, County Attorney, West Union, Iowa: 
Received your letter of the 7th inst., wherein you ask the opinion of this de
partment relative to the following legal question. We quote from your letter: 

"Our clerk of courts has asked me for an opinion as to the amount of fees to 
which an examining physician appointed in an insanity case, under the pro
visions of Code Section 3549 is entitled to. In the case in question the infor
mation in the insanity proceedings was signed by one of the local doctors. He 
was a witness before the Commissioners of Insanity and he was also appointed 
as the examining physician." 

The questions is: May the physician receive a fee as examining physician 
and as a witness? 

We are of the opinion that he is entitled to both fees. 
Section 3549, Code of Iowa, 1939, provides: 
"The commission shall, in all cases, appoint, either from, or outside, its own 

membership, some regular practicing physician of the county to make a per
sonal examination of the person iir question for the purpose of determining 
his mental and physical condition. Said physician shall certify to the com
mission whether said person is sane or insane." 

We see no reason why a physician appointed to determine the mental and 
physical condition of a person suspected of being insane should perform this 
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service without reasonable compensation. It is clear, so it seems to us, that 
when this physician is called upon to render this service an obligation arises 
to pay him reasonable compensation for his services. 

The question then arises as to whether the physician who is so appointed to 
examine the person against whom the information in insanity has been filed 
may receive a witness fee for testifying before the commission. We know of no 
statute that could be logically construed as denying him such witness fee. He 
employs a certain portion of his valuable time in making the examination and 
this is true as to the time spent in testifying before the commission. How could 
it be logically argued that he must gratuitously render his services as a witness 
merely because he happens to be the physician who made the examination. We 
do not think that such a view would be logical and we reach the conclusion that 
the physician in question is entitled to both fees. 

You say in your letter that this physician happened to be the person who 
signed the information against the person investigated. This, we think, is im
material for it is presumed that the physician acted in the utmost good faith 
in signing this information and that the same was filed for the protection of the 
person suspected of being insane and the general public. It is also quite clear 
from your letter that at the time that the physician signed the information he 
had no knowledge that he would b€ appointed to examine the patient, nor did 
he then know that he would be called as a witness. However, even assuming 
that he anticipated being appointed the examining physician and being called as 
a witness at the hearing on the information, we think this would have no 
bearing on the conclusion herein reached. 

COUNTIES: AUDITOR'S FAILURE TO FURNISH COPY OF BOARD 
PROCEEDINGS FOR PUBLICATION: PUBLICATION IN OFFICIAL 
NEWSPAPERS SELECTED FOR FOLLOWING YEAR: The board of 
supervisors may urge the county auditor to perform his duty to furnish a 
copy of the proceedings of the board for publication and may see that publi
cation is made within the time required by law, working out the matter in an 
amicable manner. It is the mandatory duty of the county auditor to furnish 
to official newspapers a copy of the board proceedings within a week after 
adjournment. The proceedings shall be published in the official county news
papers selected for the following year when publication has not been made 
during the year in which the proceedings are held. 

January 11, 1941. Mr. Wm. W. Criss,man, County Attorney, Cedar Rapids, 
Iowa: This is in answer to your letter of the 7th inst., wherein you ask the 
opinion of this department on various matters. We quote from your letter: 

"Due to the failure of the county auditor to furnish a copy of the proceedings 
of the meetings of the board of supervisors as required by Section 5412.1 of the 
Code, publications of the proceedings of the board are behind and at present 
the proceedings of the board held last August are just being published. 

"The propositions upon which your opinion is requested are: ( 1) What is the 
nature and extent of the duties and responsibilities of the board of supervisors 
in this situation, and what steps, if any, should they take to correct the situation 
in the proper exercise of their duties? 

"(2) Should the proceedings for the remainder of the year 1940 be pub
lished in the official newspapers selected for the year 1940, or in the official 
newspapers selected for the year 1941? 

"Section 5411 does not specify as to which county officer should cause the 
proceedings to be published in the official newspapers. Section 5412.1, however, 
specifically places upon the county auditor the duty to furnish a copy of the 
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proceedings to be published within one week following adjournment of the 
board." 

Answering your first question, we are of the opinion that under Section 
5412.1, Code of Iowa, 1939, it is the mandatory duty of the county auditor to 
furnish a copy of the board proceedings to the official newspapers within one 
week following adjournment of the board. The board has no specific duty with 
reference to these proceedings. We call your attention, however, to Section 
5130, Code of Iowa, 1939, which provides: 

"The board of supervisors at any regular meeting shall have power: 
"* * * 
"6. To represent its county and have the care and management of the prop-

erty and business thereof in all cases where no other provision is made." 

Under this provision we believe that the board may properly urge the county 
auditor to perform his duty under Section 5412.1 and if he does not we incline 
to the view that the board may see to it that these proceedings are published 
within the time required by law and to that end may employ necessary clerical 
assistance. We do, however, believe that it is a matter that should be worked 
out in an amicable manner by the board and the auditor. 

Answering your second question, we are of the opinion that the proceedings 
for the year 1940 which have not as yet been published should be published in 
the official newspapers selected for the year 1941. If these are the same as 
those for 1940 then no question arises. The papers selected for the year 1941 
are the official papers for all proceedings of the board whether for the year 
1941 or 1940. The publication of the 1940 proceedings in newspapers which 
have ceased to be the official newspapers of the county would, as we view it, not 
be a legal publication. 

We reach the conclusion, therefore, that the board proceedings for 1940, 
which have not been published as by law required in that year, should be pub
lished in the official newspapers selected for 1941. 

DRAINS: ELECTION OF DRAINAGE DISTRICT TRUSTEES: VOTING 
BY JOINT LANDOWNERS: ABSENT VOTERS LAW: VOTING BY 
AGENT OR PERSON ABSENT OR DISABLED: Joint landowners are 
each entitled to vote in a drainage district election to elect trustees, under 
statute permitting each landowner over 21 to vote. Residents eligible to vote 
at such elections, but unable to go to the polls because of absence or physical 
disability, cannot vote by absent voters' ballots, as the absent voters law 
applies only to elections held under the general election laws, nor can they 
vote by agent, as they do not come within the statute permitting voting by 
agents of nonresidents or corporations owning land or right of way in the 
district and assessed for benefits. 

January 15, 1941. Mr. JohnS. Redd, County Attorney, Sidney, Iowa: This 
acknowledges your request by telephone in which the following situation and 
questions were presented by you to this department. 

A drainage district election is being held in your county under the provi
sions of chapter 358, Code, 1939, this election being for the purpose of selecting 
one or more trustees of the drainage disti'ict. Your questions are as follows: 

1. If two or more persons owned an undivided interest in a tract of land 
assessed for benefits in the district, is each person entitled to vote under section 
7684, Code, 1939? 

2. Can residents of a district who are eligible to vote in a drainage district 
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election but who, because of physical disability or temporary absence on election 
day, are unable to go to the polls, vote by absent voters' ballot? 

3. Can a resident of a district eligible to vote in such an election but who, 
because of physical disability or temporary absence, is unable to go to the polls, 
vote by agent? 

Directing attention to your first inquiry, section 7684 provides: 
'\Qualifications of voters. Each landowner over twenty-one years of age 

without regard to sex and any railway or other corporation owning land in said 
district assessed for benefits shall be entitled to one vote only, except as pro
vided in section 7685." 

When two or more persons are tenants in common, that is, each owning an 
undivided interest or a part of real estate, each of them is a land-owner in our 
view of the matter, and each would be entitled to vote. That this is the con
struction which should be placed on this section is indicated by the provisions 
of section 7685 which provide a method whereby the voting may be in propor
tion to the assessment of benefits to land-owners. If this method of voting were 
adopted in the district, it may be done, then if there were two people, for in
stance, each owning an undivided one-half of a particular piece of real estate 
assessed by the district, each of these undivided owners would be entitled to 
one-half the number of votes that one individual owning the entire tract would 
be entitled to. Furthermore, there is no sound distinction between two persons 
each owning eighty acres, and two persons each owning an undivided one-half 
interest in 160 acres, so far as this statute is concerned. 

Directing attention to your second inquiry, it is our view that the absent 
voters law does not apply to elections in drainage districts. A considerably 
different method of voting is provided for in elections in drainage districts. The 
absent voters law provides in section 927 that "any qualified voter of this state 
may, as provided in this chapter, vote at any general, municipal, special or 
primary election, or at any election held in any individual town, city or con-

solidated school district: * * * " 
It is apparent that the absent voters law is directed to take care of elec

tions held under the general election laws. The words in section 927 "any 
qualified voter of this state" have reference to the general constitutional quali
fications of the voter. The qualifications for voting in an election in a drainage 
district are entirely different, in some respects being narrower than the general 
qualifications for a voter, and in some respects broader when it permits corpo
rations, minors and incompetents to vote. 

Generally speaking, the basic qualification for voting in a drainage district 
election is ownership of land in the district. Furthermore, said section 927 as 

· quoted above sets out the elections which "any qualified voter" may vote by 
absent voters ballot, and it is our view that drainage district elections do not 
fall within the elections set out in section 927. 

The conclusion is that the absent voters law does not apply to drainage dis-
trict elections. 

Directing attention to your third inquiry. The only provision made for 
voting by agent is found in section 7686, Code, 1939, and the individual person 
who is a resident of the district, but sick or temporarily absent does not come 
within the description of a person who may vote by agent as set out in section 
7686 of the code. This section permits voting by agents of a non-resident of the 
county or any corporation owning land or right of way lying wholly or in part 
within the district and assessed for benefits. 
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SOLDIERS: SOLDIERS' RELIEF: SUBSCRIPTIONS TO NEWSPAPERS 
NOT "RELIEF": PAYMENT FOR SUBSCRIPTIONS TO NEWSPA
PERS FROM SOLDIERS' RELIEF FUND PROHIBITED: Subscriptions 
to newspa.pers do not fall within the meaning of the word "relief" as used in 
§3828.051, C., '39, and the relief commission is without authority to pay for 
such subscriptions from the soldiers relief fund. 
January 20, 1941. Mr. Wm. C. Han.<;on, County Attorney, Jefferson, Iowa: 

This will acknowledge receipt of your letter of January 18, wherein you ask 
our opinion on the· following: 

"A matter has been called to my attention by the Soldiers' Relief Commis
sioner here in Greene County, Matt May. 

"He has asked me whether or not it would be legal for him to pay for sub
scriptions to the daily paper for soldiers who are now confined in the Soldiers' 
Home at Marshalltown. These soldiers are requesting that subscriptions to 
the daily paper be given them, and Mr. May does not want to make this ex
penditure unless it is legal. 

"So far as I am able to discern, I can find no place where the attorney gen
eral's o1Qce has ruled on it, or whether it is a legal expenditure for the soldiers' 
relief commissioner to make. 

"Would you kindly advise me as to your opinion in the matter." 
For the purpose of this opinion, we quote Section 3828.051: 
"Tax. A tax not exceeding one-fourth mill on the dollar may be levied by 

the board of supervisors upon all taxable property within the county, to be 
collected at the same time and in the same manner as other taxes, to create a 
fund for the relief of, and to pay the funeral expenses of honorably discharged, 
indigent United States soldiers, sailors, marines, and nurses who served in the 
military or naval forces of the United States in any war and their indigent 
wives, widows, and minor children, not over fourteen years of age if boys, nor 
sixteen if girls, having a legal residence in the county." 

It is our opinion that subscriptions to newspap'ers do not fall within the 
meaning of the term "relief" as used in the above quoted section, and that there
fore, the Soldiers' Relief Commission has no authority under the law to pay for 
such subscriptions out of the Soldiers' Relief Fund. 

WIDOW'S PENSION: REMARRIAGE OF WIDOW: RIGHT TO PENSION 
AFTER DIVORCE FROM SECOND HUSBAND: When the right to a 
widow's pension, under §3641, C., '3.9, is extinguished by the widow's remar
riage, and such marriage and the stepfather's responsibility to support her 
children terminate in divorce proceedings, she again becomes entitled to such 
pension since the mother is the only person legally obligated for their sup
port. 
January 21, 1941. Mr. Philip C. Lovrien, County Attorney, Humboldt, Iowa: 

This will acknowledge receipt of your recent letter requesting an opinion on 
the following proposition: 

"A widow with several children under sixteen years of age applied fo·r a 
widow's pension and received the same. Later she remarried and, of course, 
during that time her pension was cut off. Still later, she obtained a divorce 
from her second husband. There were no children by this second marriage. 
She has now again applied for a widow's p'ension." 

The Code section which is applicable to this situation is: 
"3641 Aid to widow in care of child. If the juvenile court finds of rec

ord that the mother of a. neglected or dependent child is and has been a resi
dent of the county for one year preceding the filing of the· application, and 
is a widow and a proper guardian, but, by reason of indigency, is unable to 
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properly care for such child, and that the welfare of said child will be pro
moted by remaining in its own home, it may, on ten days written notice to the 
chairman of the board of supervisors, of said application, by proper order de
termine the amount of money, not exceeding two dollars and fifty cents per 
week, necessary to enable said mother to properly care for said child. The 
board of supervisors shall cause said amount to be paid from the county treas
ury as provided in said order. Such order may, at any time, be modified or 
vacated by the court. No payment shall be made after said child reaches the 
age of sixteen years, or after the mother has remarried, or after she has 
acquired a legal residence in another county, or after she has become a non-
resident of the state. · · 

No person on whom the notice to depart provided for in chapter 189.4 shall 
have been served within one year prior to the time of making the ap.plication, 
shall be considered a resident so as to be allowed the aid provided for in this 
section." 

This section is in the chapter of the Iowa Code on "Care of Neglected, De
pendent and Delinquent Children", and undoubtedly was enacted for the bene
fit of the children rather than the widow. 

The case of Debrot vs Ma.rion County, 164 Iowa 208, is somewhat similar to 
the above statement of facts, although we think distinguishable. In that case 
the record showed that there was one child by the first marriage, nothing 
appearing as to whether the first husband was dead or alive. There were two 
children by the second marriage and then a divorce, the second husband being 
alive at the time of the trial. The court denied the mother a widow's pension 
because they felt that she did not come within the definition of a widow, but 
the decision was based primarily on the reason that the divorced husband was 
liable for the support of the children; that there was a legal obligation on his 
part to provide proper care for them. 

In the instant case the mother was clearly a widow prior to her second mar
riage and she did receive a widow's p·ension. Naturally she would not have 
been entitled to a widow's pension during the time the second marriage was in 
effect. At that time the stepfather was liable for the support of his stepchil
dren, having accepted them into his family. He stood in loco parentis to them. 

Upon the termination of the second marriage, the stepfather ceased to be 
legally responsible for the support of the stepchildren and the mother was 
solely responsible for the welfare of her children. Here we have a situation 
where the father of the children is dead and there is no one legally obligated 
to pl"ovide for them other than their mother. Surely this is a situation intended 
to be within the provisions of Section 3641. 

It is our conclusion that the mother is entitled to receive a widow's pension 
in accordance with Section 3641. 

TAXATION: SCHOOL TAX OFFSET: POSTGRADUATE TUITION: No 
school tax offset may be allowed a parent against the p'ayment of postgraduate 
high school tuition, regardless of whether the high school attended is located 
within or without the school district of the parent's residence. 
January 24, 1941. Department of Public Instruction: Your letter of Jan

uary 15th, 1941, asking our opinion upon the following matter, is herewith 
acknowledged: 

"A student under twenty-one years of age has graduated from a four-year 
course in an approved high school. He wishes to· return for postgraduate work. 
(This school is in the district of the parent's residence.) 
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"The question is whether the p·arent who is responsible for the payment of 
this tuition can be legally allowed an offset on said tuition in the amount of the 
school taxes he pays to the high school district, whether he lives within or 
without the district maintaining the high school." 

For the purpose of this opinion, we quote the following sections from the 
1939 Code of Iowa: 

"4269 Offsetting tax. The parent or guardian whose child or ward attends 
school in any independent district of which he is not a resident shall be allowed 
to deduct the amount of school tax paid by him in said district from the amount 
of the tuition required to be paid. 

"4273 Tuition. Every school shall be free of tuition to all actual residents 
between the ages of five and twenty-one years, and to resident honorably dis
charged soldiers, sailors, and marines, as many months after becoming twenty
one years of age as they have spent in the military or naval service of the United 
States before they became twenty-one. Every person, however, who shall 
attend any school after graduation from a four-year course in an approved 
high school or its equivalent shall be charged a sufficient tuition fee to cover the 
cost of the instruction received by such person." 

It appears that the p'arent of the student in question is a resident of the school 
district in which the student seeks postgraduate high school work. Section 4269 
allows a tax offset only when the student is attending school in a district other 
than the residence of the parent or guardian. The school attendance here being 
within the school district of the parent's residence, the parent is, therefore, not 
entitled to the benefit of a tax offset from the tuition he may be obliged to pay. 

Should the student in question seek postgraduate high school work in a school 
district other than that of the residence of the parent, the parent is still not 
entitled to a tax offset as against the tuition he must pay. 

The tax offset privilege was obviously not intended to apply to tuition charged 
a p·arent for postgraduate high school work. Section 4273 requires a tuition 
fee of all students seeking postgraduate high school work and this is true 
whether the attendance is within or without the school district of the parent's 
or guardian's residence. The legislature could not reasonably have contem
plated an offset to tuition paid to a high school located outside of the district 
of the parent's residence and none against the tuition paid to the high school 
"¥thin the district of the parent's residence. 
,7':lt is: therefore, our opinion that i!!_o tax offset may be allowed a parent against 

, --.j '· a'"postgraduate high school tuition regardless of whether the high school at-
tended is located within or without the school district of the parent's or guard
ian's residence.'' 

MOTOR VEHICLES: REGISTRATION: COUNTY TREASURER'S FEE 
WHEN PAYABLE IN INSTALLMENTS: A county treasurer may deduct 
only one fifty cent fee for the annual registration of trucks, truck tractors, 
and semitrailers even though such annual re•gistration is payable in two 
semiannual installments. 
January 25, 1941. Department of Public Safetry: We have your letter of 

recent date, asking our opinion up·on the following matter: 
"We have a controversial issue between Mr. H. E. Sullivan, Wright County 

Treasurer, Clarion, Iowa, and this office in regard to fifty cent ($0.50) fee 
allowed to the county fund for Motor Vehicle registrations. 

"The Wright County Treasurer is deducting a fifty cent ($0.50) fee for all 
trucks, truck-tractors, and semitrailers when the second payment is paid. In
asmuch as there is only one registration, the fifty cents ($0.50) is deducted when 
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the first payment is paid; therefore, a fee should not be deducted for second 
payment. 

May we have your opinion as to whether two fifty cent ($0.50) registration 
fees should be deducted'!" 

For the purpose of this opinion, we quote the following sections and portions 
of sections of the 1939 Code of Iowa: 

"5008.15 Tr?U:k8 witk pnewma.tic tires. For motor trucks equipped with 
all pneumatic tires, the annual registration fee shall be: * * * 

"5008.16 Trucks witk solid rubber tires. For motor trucks equipped with 
two or more solid rubber tires, the annual registration fee shall be * * * 

"5008.18 Truck tractors, road tractors, and semitrailers. 
"1. For a truck tractor or for a road tractor the annual registration fee shall 

be: * *. 
"5009.02 Montkly penalty. * * * Provided, however, that the annual registra

tion fee for trucks, truck tractors, road tractors, trailers and semitrailers, as 
provided in sections 5008.15 to 5008.19, inclusive, may be payable in two equal 
semiannual installments. * * * 

"5010.01 Disposition. The money, except fines and forfeitures, and except 
operator's and chauffeur's license fees, collected pursuant to the provisions of 
this chapter shall be credited by the treasurer of state to the following funds: 

"1. * * • 
"2. The balance of said money, less the collection fee of fifty cents retained by 

the county treasurer on each registration, and less the one percent received by 
the department as a reimbursement fund from which to pay refunds, to the 
primary road fund. 

"5010.08 Fee for cou.nty. Each county treasurer shall be allowed to retain, 
for the use and benefit of the county general fund, fifty cents for each motor 
vehicle registration issued by him out of money collected in each year for the 
registration of such motor vehicles, * * *" 

From a review of the above statutes relating to the registration of trucks, 
truck tractors and semitrailers, it app·ears that each of such vehicles is subject 
to one annual registration but that this registration, for the convenience of the 
Qwner, may be paid in two semiannual installments. The fact that the annual 
registration may be made in two installments, makes it no less an annual regis
tration fee. 

The statutes further provide that for each registration, the county treasurer 
may retain a fee of fifty cents (50c). Inasmuch as the only registration for 
which the law provides is an annual registration, the legislature could not 
reasonably have contemplated any other type of registration. This being true, 
then the county :treasurer is entitled to a fifty cent (50c) fee for each annual 
registration. He is not entitled to deduct two fifty cent (50c) fees for one 
annual registration, whether such registration is payable in two semiannual 
installments or otherwise. 

It is, therefore, our opinion that the county treasurer may deduct but one 
fifty cent (50c) fee for the annual registration of trucks, truck tractors and 
semitrailers even though such annual registration is payable in two semiannual 
installments. 

LICENSES: DRUGGJ!STS: DEALERS IN BIOLOGICAL PRODUCTS: 
SERUM SOLD IN TWO STORES WITH SAME OWNER: A druggist who 
owns two stores in separate towns and sells serum in each store must secure 
for each location a permit and bond for dealing in biological products. 
January 27, 1941. Hon. Mark G. Thornburg, Secretary of Agriculture: Your 
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letter of recent date, asking our opinion on the following matter, is herewith 
acknowledged. 

"The Enlowe Havner Serum Company, of Fremont, Nebraska, has as a dealer 
a druggist who owns two stores in separate towns and the question has been 
raised as to whether or not it is necessary for this serum company to secure a 
permit or bond for each location." 

For the purpose of this opinion, we quote the following sections of the 193.9 
Code of Iowa: 

"2705 DefinitiOTts. When used in this chapter: 
"1.. • • • 
"2. • • • 
"3. 'Dealer' includes every person who, for profit, sells, dispenses, or dis

tributes, or offers to do so, either as principal or agent, biological products, 
except: * * * 

"21707 Permit to manufactu.re or sell. Every p'erson, before engaging as a 
manufacturer of, or dealer in, biological products shall obtain from the depart
ment of agriculture a permit for that purpose. 

"2710 Dealer's permit. An application for a permit to deal in biological 
products shall be accompanied by a bond, with sureties to be approved by the 
department, in the sum of five thousand dollars, * * *" 

It will be observed that an agent is defined as a dealer by virtue of section 
2705, paragraph 3.. It appears. that the druggist in question dispenses serum 
through two drug stores in different towns. It is evident that the druggist is 
a dealer in serum. He is at the same time a principal as one of his stores must 
be, and perhaps both are operated by agents. 

It follows, therefore, that each drug store, even though owned by one indi
vidual, must because of the principal and agency involved, secure a permit and 
bond for each location. 

LICENSES: GASOLINE PUMPS: MEASURING CAN NOT SUBJECT TO 
LICENSE: A gasoline measuring can from which gasoline is sold is not a 
"gasoline pump" within the statute which defines gasoline pump as "any 
pump, meter, or similar measuring device used for measuring gasoline" and 
need not be licensed as a gasoline pump. 
January 27, 1941. Hon. Mark G. Thornburg, Secretary of Agriculture: Your 

letter of January 8, 1941, asking our opinion on the following matter, is here
with acknowledged. 

"We find that, in some localities, it has become the practice of truck operators 
to solicit and deliver gasoline to owners of cars parked on the streets or around 
creameries and certain other buildings. 

"Gasoline, we believe, should be measured through some measuring device; 
therefore, the point in question is: Would the measuring can used by the opera
tors of the trucks that follow this practice be considered a. 'similar measuring 
device used for measuring gasoline' and, if so, will it be necessary to have each 
can licensed as a gasoline pump is licensed under Section 326·2?" 

For the purpose of this opinion, we quote from Chapter 164 of the 1939 Code 
of Iowa, as follows : 

"3258 Definitions. For the purpose of this chapter: 
"1. • • • 
"Z. 'Gasoline pump' shall mean any pump, meter, or similar measuring device 

used for measuring gasoline. 
"3259 License. Every person who shall use or display for use any public 

scale or gasoline pump shall secure a license for said scale or pump from the 
department. 
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"32:62: License to be displayed. The license plate shall be displayed prom
inently on the front of the scale or pump, and the defacing or wrongful removal 
of such plate shall be punished as provided in chapter 147. Absence of license 
plate shall be prima facie evidence that the weighing or measuring device' is 
being operated contrary to law." 

From a review of Chapter 164 and particularly the quoted seetions, it appears 
that the legislature sought to license gasoline pump's and to require the dis
play of the license on the front of the pump. In order to come within the defi
nition of a gasoline pump., the means by virtue of which the gasoline is meas
ured and sold must be a pump, meter or similar measuring device. It is evident 
that a measuring can is not a pump and it is equally evident that it is not a 
meter. Funk and Wagnalls Standard Dictionary defines a meter to be: 

"An instrument, apparatus or machine for measuring fluids, gases, eleetric 
currents, grain, etc. and recording the results obtained." 

Nor can it be said that a measuring can is similar to a pump or meter. It 
lacks several of the characteristics of either and it may not as a consequence 
be said to be a similar measuring device. 

It is, therefore, our op·inion that a gasoline measuring can is not a gasoline 
pump and need not be licensed as such. 

TAXATION: FOREIGN INSURANCE COMPANIES: TAX ON GROSS 
PREMIUMS: DIVIDENDS LEFT TO PURCHASE PAID-UP ADDI
TIONS TO POLICY: The tax on gross premiums of foreign insurance 
companies must be based on the premiums received, which must include 
dividends left by an insured with a company to purchase paid-up additions 
to his policy. 
January 27, 1941. State Tax Commission: We are in receipt of your re

quest for an opinion with respect to whether or not the gross premium tax 
on foreign insurance companies, provided for in Section 7022 of the 1939 Code 
of Iowa should include a computation on the dividends applied by the insured 
to obtain paid-up additions to the insured's policy. 

Section 7022 of the 1939 Code of Iowa provides that a foreign life insurance 
company shall pay a tax of 2% percent of the gross amount of premiums 
received by it for business done in the State of Iowa. We understand that 
the insurance companies issue policies of life insurance which permit the 
payment of dividends in cash, or permit the dividends to remain with the 
company and be applied by the company to paid-up additions to the policy. 

A somewhat similar question was before the Iowa Supreme Court in the 
case of New York Life Insurance Company v. Burbank, 209 Iowa 199. In 
that case the question before the Court involved another policy that provided 
that dividends could be left with the company and applied as part payment 
of the contract premium. It was the company's intention that it should pay 
a gross premium tax based upon the difference received in cash from the 
policyholder after the application of the dividend payable to the insured. In 
a rather exhaustive opinion, with a special concurring opinion by Justice 
DeGraff, the Court analyzed the words used in the taxing statute and came to 
the conclusion that a "premium received" by the company included the divi
dend payable to the insured, but left by the insured with the company, and the 
company was compelled to pay the gross premium tax on the full amount of 
premium reeeived, including the dividend left with it. 
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We feel the reasoning of this case is applicable to the policy now under 
consideration. Under this policy the insurance company is receiving premiums 
for this additional insurance in the form of what amounts to an assignment 
of dividend. Since the company is receiving premiums, the tax must be based 
upon the premiums received, and upon the authority of the Burbank case, we 
are of the opinion that the premiums received must include the dividends left 
with the company to purchase paid-up additions to the policy. 

TAXATION: TAX SALE: LIEN OF SUSPENDED TAX: A tax sale for 
delinquent general taxes may be had when there is also a tax lien against 
the property for suspended general tax for prior years, but such tax sale 
will not serve to cut out the lien of the suspended general tax. 
January 28, 1941. Mr. Frank Drake, County Attorney, Muscatine, Iowa: 

We have received your request for an opinion upon the following situation: 
Lf property is sold at tax sale on which there is prior tax suspended by the 

Board of Supervisors, would a tax deed issued on such a sale cancel the lien 
of the suspended tax? 

In an opinion dated October 10, 1939, this office ruled that in the publication 
for the tax sale the notice should include the general taxes for which the 
property was to be sold and a notation with respect to suspended taxes. This 
was in the case where the tax had been suspended by reason of the operation 
of the statute providing for the suspension of such tax when an old age pension 
is granted. In that opinion we specifically reserved the question of whether 
or not the lien for such suspended taxes would be lost in the event the sale was 
made for delinquent and unsuspended tax. 

In an earlier opinion this office also ruled that there could be no sale for 
susp'ended tax when none of the contingencies mentioned in Section 6952 had 
occurred. See opinion dated May 14, 1937-1938 Attorney General's Report, 
page 227. 

In a still earlier opinion the Attorney General's office ruled very flatly that 
the suspended tax for prior years would not remain a lien after a tax sale in 
a later year when the tax had not been suspended. See opinion dated November 
1, 1933, at page 398 of the 1934 Attorney General's Report. With this last 
mentioned opinion we do not agree. Suspended general taxes are somewhat 
in the class of future unmatured installments of special assessments.. In that 
connection there is quite a discussion of the effect of a tax sale for general 
taxes on future unmatured special assessments in the case of Fergu.son v Aitken, 
22: Iowa 1154. This case involved the delinquent tax. However, the opinion 
stressed the matter that a sale for general taxes would cut out any inferior 
lien to general taxes which existed at the time of the sale. A sale for special 
assessments of course would not cut out future unmatured installments of 
special assessments. Suspending general taxes should not reduce the superior
ity of the general tax lien, but only postpone its payment. We do not believe 
that the county treasurer would have any authority to sell real estate for sus
pended general taxes, assuming of course that the title has not changed or that 
none of the events that terminate the suspension have occurred. In other words, 
the county treasurer could not, merely because he is selling property for delin
quent taxes, include the suspended tax for prior years. We therefore agree with 
the conclusion reached in the opinion of the Attorney General's office of May 14, 
1937, heretofore cited, but we do not believe that the lien for this susp'ended 
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tax is lost by the subsequent sale. The rule of caveat emptor applies in the 
case of a tax sale and the purchaser at such a sale is upon notice to ascertain 
existing liens which will not be cut off by the sale. As pointed out above, a 
sale for one installment of a special tax would not give the purchaser a title 
that would be free and clear of the lien of subsequent installments of the special 
tax. Throughout all of our taxing statutes there is a clear legislative intent 
that the lien for general tax, unless cancelled by statutory authority, shall 
remain a senior and paramount lien until paid. 

We are therefore of the opinion that a tax sale for delinquent general taxes 
may be had when there is also a tax lien against the property for susP"ended 
general tax for prior years, but that such tax sale would not serve to cut 
out the lien of such suspended general tax. 

COUNTIES: SOLDIERS RELIEF COMMISSION: AUTHORITY TO HIRE 
SOCIAL WORKER: A county soldiers relief commission has no authority 
to hire a social worker or other person to investigate app'licants for relief 
even though the expenditure of a salary to the social worker works a sav
ing, as the expenditure of such salary is not authorized by law. 
January 29, 1941. Mr. Alden D. Avery, County Attorney, Spencer, Iowa: 

This will acknowledge receipt of your letter of January 21 wherein you ask 
our opinion on the following: 

"Clay County has a relief commission set up under Chapter 189.2, of the 
1939 Code of Iowa. For several years they have employed the County Social 
Worker to make their investigations for them, and before making any dis
bursement the commission has passed on the recommendations of the County 
Social Worker. For this service they have paid the County Worker the sum 
of $10.00 per month. Objection has recently been raised that this disburse
ment is unauthorized by law. 

"It is app'arent that by paying the Social Worker the sum of $10.00 per month 
these investigations can be made with less expense than if the investigation 
were made by individual members of the commission, and the investigations 
are made by a trained worker who has files on many of the p.eople who have 
to be investigated. The commission is of the opinion that the results are more 
economically obtained and that the relief recipient is more thoroughly investi
gated under this procedure than if the members of the commission themselves 
conducted the actual investigation. Inasmuch as the commission passes on 
the relief before it is granted after a full disclosure of the investigation is 
made by the Social Worker they feel that they are acting within the law. 

"I would appreciate it if you would give me your opinion so that I may have 
it not later than Feb. 4th as to the legality of this procedure." 

Section 3828.051 provides for the levy of a tax to create a fund for the relief 
of and pay the funeral expenses of honorably discharged, indigent United 
States soldiers, sailors, marines, nurses and their children. 

Section 3828.053 provides that "said fund shall be disbursed by the Soldiers 
Relief Commission." 

Section 3828.057 provides as follows: 
"Meetings-report--levy. The commission shall meet annually at the county 

auditor's office on the second Monday in June, and at such other times as may 
be necessary. At the annual meeting it shall determine who are entitled to 
relief and the probable amount required to be expended therefor, which sum 
it shall certify to the board, together with a list of those found to be entitled 
to relief, and the sum to be paid in each case. The, board at its regular June 
meeting shall levy a sufficient tax to raise such amount." 

Section 3828.058 provides as follows: 
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"Names certifie~elief changed-report. Upon the filing of the list with the 
board of sup·ervisors, the county auditor shall, within twenty days thereafter, 
transmit to the township clerks in the county the names of those, if any, to 
whom relief has been awarded, and the amount. The amount awarded to any 
person may be increased, decreased, or discontinued by the commission at any 
regular meeting. New names may be added and certified thereat, and it shall, 
at the close of each year, make· annual detailed reports to the board of its work, 
which shall be accompanied with the proper vouchers for all moneys disbursed 
by it." 

We are unable to find any section of the code which provides that the Com
mission may hire a county social worker or any other person to do the work of 
the Commission in investigating applicants for soldiers' relief. The only section 
dealing with compensation for work performed is Section 3828.055 which reads 
as follows: 

"Compensation. The members of said commission shall be paid for their 
services the sum of two dollars per day for each day actually employed in the 
work of said commission, and also the same mileage that is paid to the members 
of the board of supervisors. Said per diem and mileage shall be paid out of 
the taxes raised under the provisions of section 3828.051." 

The mere fact that in your particular instance the hiring of a county social 
worker at the rate of $10.00 per month works a saving should not be controlling. 
If the Commission could hire an investigator or worker for $10.00., they could 
hire him for $100.00. 

It is, therefore, our opinion that the expenditure of $10.00 per month for the 
salary of a social worker to make investigations for the Soldiers Relief Com
mission of your county is an expenditure· o.f Soldiers Relief funds not author
ized bylaw. 

LICENSES: PUBLIC SCALES: PENNY AND SLOT MACHINE SCALES: 
Penny and slot machine scales are public scales within the statute defining 
"public scales" and must be licensed and license fees must be paid for their 
op·eration. 
January 29,1941. Hon. Mark G. Thornburg, Secreta.ry of Agriculture: Your 

letter of January 22nd, 1941, asking our opinion upon the following matter, is 
herewith acknowledged. 

"The Department has been testing penny and slot machine scales and charg
ing the owner $3.00, license fe•e. A few days ago a group of men who own 
most of these machines came to my office and stated they felt they should not 
come under the term 'public scales'. It seems to us these machines should be 
considered as public scales as they charge a fee and we think it our duty to 
inspect these scales for correct weighing and charge a fee." 

For the purpose of this opinion, we quote the following sections of the 1939 
Code of Iowa: 

"32:58 Definitions. For the purpose of this chapter: 
"1. 'Public scale' shall mean any scale or weighing device for the use of which 

a charge is made or compensation is derived. 
"2. * * * 
"3259 License. Every person who shall use or display for use any public 

scale or gasoline pump shall secure a license for said scale or pump from the 
department. 

"3260 Fee. The license fee shall be three dollars per annum and each license 
for a public scale shall expire on December 31 and for a gasoline pump on June 
30 of each year." 
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It will be observed that the penny and slot machine scales in question fall 
clearly within the definition of the statute defining the words "public scale". 

It is, therefore, our opinion that penny and slot machine scales are public 
scales within the definition of the statute and that such scales must be licensed 
and a license fee must be paid for their operation as required by statute. 

TAXATION: MONEYS AND CREDITS: DEDUCTION FOR DEBTS: 
JOINT SIGNERS OF NOTE AND MORTGAGE: Two persons who have 
signed a note and mortga.ge may not each take a deduction for money and 
credit tax in the amount of the face value of the obligation, but the deiduc
tions should be either in the amount that each received by way of considera
tion from the payee of the note, or the probable liability in the amount that 
the taxpayer believes he will be compelled to pay if a principal and surety 
relation exists. 
January 29, 1941. Mr. D. W. Dicktnson, County Attorney, El.dAJra, Iowa: 

You have requested an opinion upon the following situation: 
Section 6988 of the 1939 Code of Iowa allows a deduction for money and 

credit tax of "the gross amount of all debts in good faith owing" by the tax
payer. "A" and "B" signed a note and mortgage in the sum of $20,000. You 
do not state whether "B" is a surety for "A" but you merely ask whether "A" 
and "B" could each take a deduction of $20,000 on the theory that under the 
provisions of Section 9477, paragraph 7, such an instrument would be deemed 
to be joint and several and each signer could be held liable for the full amount 
of the note. 

It will be noted that Section 6989 provides $at the indebtedness must be 
founded upon actual consideration and if it is a surety transaction, it is cov
ered by Section 6.990. 

Section 9477, paragraph 7, of the Negotiable Instruments Law, providing 
as it does the primary liability for the signer of a note, does not destroy the 
suretyship transaction which might still exist between co-signers. If it is a 
joint note and "A" and "B" each received part of the consideration, then their 
deductions should be to the extent of the consideration received. If it is a 
suretyship transaction, then under the provisions of Section 6990 the deduc
tions should be in the amount that the taxpayer believes he will be comp'elled 
to pay. This would be based upon the ability of the principal debtor to pay 
the obligation for which he is surety. 

We are therefore of the opinion that both "A" and "B" could not take a 
deduction for money and credit tax in the amount of the face value of the 
obligation, but that the deduction should be either in the amount that each 
received by way of consideration from the payee of the note, or the probable 
liability as above outlined if a principal and surety situation exists. 

MUNICIPAL CORPORATIONS: CITY COUNCIL: SALARIES OF OFFI
CIALS RAISED AFTER REELECTION: The act of a city council in 
p·assing an ordinance raising salaries of the mayor and other officials, after 
reelection of the officials and before they took office, is contrary to §5672, C., 
'39, and not in accord with the public policy of the state. 
February 3, 1941. Hon. Chet B. Akers, Auditor of State: This will acknowl

edge receipt of your recent letter in which you ask for an opinion on the follow
ing set of facts: 

We have a record of where a city council passed an ordinance raising salaries 
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of the mayor and certain other officials between the time that they were elected 
to office, the latter part of March, and the time that they took o·ffice early in 
April. 

The mayor and the whole council which passed the ordinance were reelected 
and knew that they were reelected at the time the ordinance was passed. 

For the purpose of this opinion, we quote the following section of the 193!! 
Code of Iowa: 

"5672. Ineligibility-change of compensation. No member of any city or 
town council shall, during the time for which he has been elected, be app'ointed 
to any municipal office which has been created or the emoluments of which have 
been increased during the term for which he was elected, nor shall the emolu
ments of any city or town officer be changed during the term for which he has 
been elected or appointed, unless the office be abolished. No person who shall 
resign or vacate any office shall be eligible to the same during the time for 
which he was elected or appointed, when, during the time, the emoluments of the 
office have been increased." 

In an early Iowa case, Cox v. The City of Burlington, 43 Iowa 612:, the court 
.nade the following statement in considering an earlier Iowa statute similar 
to the present provisions of Section 5672: 

"To determine what the words mean in the place in which they are used, we 
must consider the objects of the provision and give them the meaning which 
will accomplish that object, if the words are as susceptible of that meaning as 
any other. The object of the provision undoubtedly was to require the council 
to fix each salary with reference to the office and not the officer; in other words, 
to exclude favoritism on the· one hand and on the other hand to take from the 
council the power to thwart the wishes of the people by compelling an officer 
to resign by diminishing his salary. Now, if we so construe the provisions as 
to hold that the officer's term of office does not commence with his election, but 
with his qualification, we leave· the door open for all the mischief which the 
provision was evidently intended to prevent .... 

And from McQuillan on Municipal Corporations, we find the following state
ment: 

"On the other hand laws providing that the change of ~alary shall not take 
effect during the term for which the officer was elected or appointed are often 
construed to prohibit any change of salary after election or ap'pointment to 
take effect during the term for which the officer was elected or appointed." 

It is our opinion that we should construe Section 5672 in accordance with the 
above statements, and that the aforementioned acts of the city council were 
contrary to a fair interpretation of Section 5672 and definitely not in accord 
with the public policy of this State. 

DRAINAGE DISTRICTS: REDEMPTION FROM SALE FOR SPECIAL 
ASSESSMENTS: BONDS AS PAYMENT: Section 7495.1, C., '39, per
mitting drainage bonds to be applied upon the payment of delinquent assess
ments, is a s.pecial statute granting unusual rights and should be strictly 
construed, and since it does not mention that the bonds may be used to redeem 
the prop·erty from tax sale, such redemption cannot be effected by offering 
the drainage bonds as payment. 
February 4, 1941. Mr. Robert N. Johnson, Jr., County Attorney, Fort Madi

son, Iowa: This will acknowledge receipt of your recent letter, in which you 
ask for an opinion on the following matter: 

"At the last December tax sale some property lying in the Green Bay Drain
age District was sold for special assessments (i.e. drainage taxes). The•re 
were no general taxes due against the property. The• sale was a scavenger sale 
the property having been previously offered three times at which times it was 
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not sold. The purchaser at the last December sale bid $200.0() and received a 
tax sale certificate. The owner of the land has come to the Auditor offering 
drainage bonds and coupons in redemption of the land from said tax sale. The 
land owner offers no cash except for the interest and penalty. The question 
that presents itself to the Auditor and Treasurer is whether they have a right 
to accept the drainage bonds and coupons in redemption ... " 

For the purpose of this opinion, we quote the following sections of the 1939 
Code of Iowa: 

"7272 Redemption-terms. Real estate sold under the provisions of this 
chapter and chapter 347 may be redeemed at any time before the right of re
demption is cut off, by the payment to the auditor, to be held by him subject to 
the order of the purchaser, of the amount for which the same was sold and 
four percent of such amount added as a penalty, with six percent interest 
per annum on the whole amount thus made from the day of sale, and the amount 
of all taxes, interest, and costs paid by the purchaser of his assignee for any 
subsequent year or years, with a similar penalty added as before on the amount 
of the payment for each subsequent year, and six percent per annum on the 
whole of such amount or amounts from the day or days of payment. 

"7495.1 Bonds received for assessment. Bonds issued for the cost of con
struction, maintenance or repair of any drainage or levee district, or for the 
refunding of any obligation of such district, may be acquired by any taxpayer 
or group of taxpayers of such district, and applied at their face value in the 
order of their priority, if any priority exists between bonds of the same issue, 
upon the payment of the delinquent and/or future assessments levied against 
the property of such taxpayers to p.ay off the bonds so acquired; the interest 
coupons attached to such bonds, may likewise be applied at their face value to 
the payment of assessments for interest accounts, delinquent or future." 

In the last section there is no mention that the bonds may be used to redeem 
the property from tax sale. The only language in this section that would in 
any way indicate that the bonds could be used to redeem the property from 
tax sale would be "upon the payment of the delinquent and/or future assess
ments levied against the property of such taxpayers to pay off the bonds so 
acquired; ... " When property is sold at tax sale, the taxes are deemed in 
theory at least, to be paid. Following this idea it would be hard to say that 
redeeming after tax sale would be the same as paying delinquent taxes. 

In view of the fact that this is a special statute granting unusual rights, it 
should be strictly construed and inasmuch as there is no mention in Section 
7495.1 that the bonds may be used to redeem the property from tax sale, it is 
our conclusion that a redemption cannot be effected by offering the drainage 
bonds as payment. 

TAXATION: REDEMPTION FROM TAX SALE: NOTICE OF EXPIRA
TION OF RIGHT: AFFIDAVIT: PERSON DECEASED IN WHOSE 
NAME PROPERTY IS TAXED: The statute providing for se·rving notice 
of expiration of the right of redemption from tax sale does not provide for 
service up'on any other persons if, when an attempt is made to serve notice, 
the person in whose name the property is taxed is deceased. When there is 
no one upon whom notice can be served, an affidavit of service setting forth 
the facts and filed with the county treasurer eliminates the necessity of notice. 

TAXATION: SALE OF PROPERTY ACQUIRED BY COUNTY UNDER 
PUBLIC BIDDER STATUTE: DISCRETION OF BOARD OF SUPER
VISORS: The board of .supervisors of a county which has acquired prop
erty under the public bidder statute may use discretion in selling the prop
erty so long as it acts in conformity with §10260.4, C., '39. 
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February 5, 1941. Mr. EugeruJ J. Kean, County Attorr~AJY, Dubuque, Iowa: 
This will acknowledge receipt of your recent letter in which you ask for an 
opinion on the following questions: 

1. Where notice of expiration of right of redemption under Section 72.79 of 
the 1939 Code of Iowa, is served on the tenant in p·ossession and where the 
person in whose name the real estate is taxed dies almost ninety (90) days after 
the service of said notice upon the tenant in possession, where no notice has 
been served upon said person in whose name the tax has been assessed before 
her death, is such service sufficient to cut off the right of redemption and P·lace 
the title to the property in the hands of the purchaser, namely, Dubuque County. 
The affidavits and return of service filed five (5) days after the· death of the 
person in whose name the property was taxed shows the service on the te:nant 
in possession and the affidavit shows that the person in whose name the prop
erty was taxed died five (5) days prior to the date of filing the affidavit and 
return of service. 

2. After the county has served the notice under Section 7279 and after the 
ninety (90) day period of redemption ha.s passed before the county has taken 
a tax deed, may they in their discretion sell the property involved in such a 
notice to the true owner for the total amount of taxes, interest, penalties and 
costs charged against said real estate regardless of the fact that a prior bid 
in an equal amount has already been entered by an independent bidder and 
that said independent bidder is prepared to raise his bid. 

As to your first question, we set out Section 7279 of the 1939 Code of Iowa: 
"Notice of expiration of rigkt of redemption. After two years and nine 

months from the date of sale, or after nine months from the date of a sale 
made under the provisions of section 7255, the holder of the certificate of pur
chase may cause to be served upon the person in possession of such real 
estate, and also upon the person in whose name the same is taxed, if such person 
resides in the county where the land is situated, in the manner provided for the 
service of original notices, a notice signed by him, his agent, or attorney, stat
ing the date of sale, the description of the property sold, the name of the pur
chaser, and that the right of redemption will expire and a deed for the land 
be made unless redemption is made within ninety days from the completed 
service thereof. When said notice is given by a county as a holder of a certifi
cate of purchase the notice shall be signed by the county auditor. Service of 
such notice shall also be made by registered mail on any mortgagee, or his 
assignee, of record, whether resident or nonresident of the county, if his 
address is disclosed by the recorded instrument or by a certificate showing the 
address of the mortgagee or assignee duly filed with the recorder, or the state 
of Iowa in case of an old-age assistance lien by service upon the superintend
ent of the division of old-age assistance." 

No statutory provision is made for service upon any other person or persons 
if when an attempt is made to serve notice, the p'erson in whose name the prop
erty is taxed is deceased. The statutory requirement for notice thereon ceases 
to be effective. See Gray vs. Morin, 2'18 Iowa 540, and other cases cited therein. 
There being no one upon whom notice could be served, an affidavit of service 
setting forth such facts and filed with the county treasurer would eliminate 
the necessity of notice. 

As to your second question, it should be noted that the real purpose of a tax 
sale is to coerce the payment of the taxes. The public bidder statute was en
acted to further this purpose. In this connection, Section 10260.4 provides as 
follows: 

"Title unde·r tax deed--sale--apportionment of proceed$, When the coun
ty acquires title to real estate by virtue of a tax deed such real estate shall be 
controlled, managed and sold by the board of supervisors as provided in this 
cha.pter, except that any sale thereof shall be for cash and for a sum not less 
than the total amount stated in the tax sale certificate including all indorse-
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ments of subsequent general taxes, interests and costs, without the written ap
proval of a majoriy of all the tax levying and tax certifying bodies having any 
interest in said general taxes. All money received from said real estate either 
as rent or as proceeds from the sale thereof shall, after payment of any general 
taxes which have accrued against said real estate since said tax sale and after 
payment of insurance premiums on any buildings loeated on said real estate 
and after expenditures made for the actual and necessary repairs and upkeep 
of said real estate, be apportioned to the tax levying and certifying bodies in 
proportion to their interests in the taxes for which said real estate was sold." 
All of which further indicates that the real purpose of these various statutes is 
to enable the county to collect the total amount of the taxes due. 

Section 10260.1 provides for the management of properties acquired by a 
county and other governmental bodies in the following manner: 

"Management. When the title to real estate becomes vested in the state, or 
in a county or municipality under this chapter, or by conveyance under the 
statutes relating to taxation, the executive council, board of supervisors or 
other governing body, as the case may be, shall manage, control, protect by in
surance, lease or sell said real estate on such terms, conditions, or security as 
said governing body may deem best." 
It is to be noted that there is no requirement in this statute that the property be 
sold to the highest bidder. The wording of the statute indicates that the board 
of supervisors has broad powers in disposing of the prop'erty, provided, how
ever, it meets the requirements of Section 10260.4 in connection with property 
acquired under the public bidder act. 

In the instant case, the county will be made whole by accepting the bid of 
either of the two bidders. It is our opinion that so long as the board of super
visors acts in conformity to the requirements of Section 10260.4, it may use its 
discretion in selling property acquired under the public bidder statute. 

SCALES: RAILROAD SCALES: NO AUTHORITY FOR AGRICULTURE 
DEPARTMENT TO INSPECT: SERVICE RENDERED NOT "COM
MODITY": The department of agriculture has no authority to inspect and 
charge a fee for the inspection of railroad scales used exclusively for deter
mining the amount of freight to be charged, as the service provided by the 
scales is not a "commodity" within the meaning of §32:66, C., '39. 
February 11, 1941. Department of Agriculture: Your letter of January 

22, 1941, in which you .ask our opinion on the following matter, is herewith 
acknowledged: 

"Section 32:66, 1939 Code of Iowa, authorizes the Department of Agriculture 
to make an inspection of all weights and measures wherever the same are kept 
for use in connection with the sale of any commodity sold by weight or measure-
ment thereof. . 

"It has always been the contention of the Department that the heavy scales 
owned by the railroads must, according to law, be inspected by this depart
ment and the legal fees collected therefor as set out in Section 3267 but tht: 
railroads claim that these scales are used only for the purpose of determining 
the amount of freight to be charged the shipper. 

"We would therefore like an opinion regarding the legality of a claim for the 
exemption of the inspection fee for these railroad comp'anies." 

For the purp'Ose of this opinion, we quote Section 3266 of the 1939 Code of 
Iowa, as follows: 

"Duty to inspect. The department shall make an inspection of all weights 
and measures wherever the same are kept for use in connection with the sale 
of any commodity sold by weight or measurement, or where the p.rice to be 
paid for producing any commodity is based upon the weight or measurement 
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thereof; and when complaint is made to the department that any false or in
correct weights or measures are being made under said conditions, said depart
ment shall have the same inspected." 

It will be observed that the only p·art of the quoted section which might be 
applicable is the requirement that "The department shall make an inspection 
of all weights and measures wherever the same are kept for use in connection 
with the sale of any commodity sold by weight or measurement, * * *". lt 
appears that if anything is sold over the scales in question it is a service pro
vided to a shipper and it follows that if the statute is to apply to such scales, 
this "service" must be construed to be a "commodity". Funk & Wagnalls 
Standard Dictionary defines a commodity to be: 

"A moveable article of value: something bought and sold." 
It has also been held : 
"In the popular and received import of the word, a 'commodity' is a tangible 

article, and the service or labor of transmitting a telegram is not a 'commodity' 
within the meaning of Laws 1899, p. 1514, c. 690, providing for the prevention 
of monopolies in the manufacture, production, and sale of commodities, etc." 

In re Jackson, 1()17 N. Y. Supp. 799. 
It appears, therefore, that the service provided is not a commodity in the 

usual sense of the word, and it is probable that the legislature did not intend 
this statute to apply to a service of this kind. With this in mind, it follows 
that the statutory inspection requirement does not apply to the railroad scales 
in question. 

It is our opinion that the Department of Agriculture has no authority to 
inspect and charge an inspection fee for the inspection of railroad scales used 
exclusively for the purpose of determining the amount of freight to be charged 
and the claim for exemption from such inspection fee is entirely prop'er. 

TAXATION: TAXES SUSPENDED TO OLD-AGE ASSISTANCE RE
CIPIENT: PAYMENT BY SUBSEQUENT OWNER: One who owns 
property upon which the taxes have previously been suspended and who is 
not a recipient of old-age assistance must pay the full amount of the taxes 
suspended, without penalty, plus six percent interest per annum from the 
date of suspension. 
February 12, 1941. Mr. E. W. Ruppelt, County Attorney, Grundy Center, 

Iowa: This will acknowledge receipt of your recent letter in which you ask 
for an opinion on the following state of facts: 

"A party, not a recipient of Old Age Assistance, owns prop·erty upon which 
the Board of Supervisors suspended the taxes some years ago. The owner now 
desires to pay the taxes for the years during which they were suspended. I 
should like your opinion as to whether the owner should pay the tax (1) with
out penalty or interest, (2) with penalty and interest, or (3) with accrued 
interest." 

Section 6·950.1 provides for suspension of taxes as mentioned in the above 
statement of facts. Section 6952 is as follows: 

"Grantee or devisee to pa.y ta.x. In the event that the petitioner shall sell 
any real estate upon which the tax has been susp'ended in the manner above 
provided, or in case any property, or any part thereof, upon which said tax 
has been suspended, shall pass by devise, beqqest, or inheritance to any person 
other than the surviving spouse or minor child of such infirm person, the taxes, 
without any accrued penalty, that have been thus suspended shall all become 
due and payable, with six per cent interest per annum from the date of such 
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suspension, except that no interest on taxes shall be charged against the prop
erty or estate of a person receiving or having received monthly or quarterly 
payments of old-age assistance, and shall be enforceable against the property 
or part thereof which does not pass to such spouse or minor child." 

There is no other provision dealing with the payment of the taxes susp'ended 
by the board of supervisors under authority given them by Section 6950.1. 

To hold that the owner must pay the tax, plus penalty and interest, would 
be to put the owner of the property in a worse position than his grantee or 
devisee. His grantee or devisee is required only to pay the tax, plus six per 
cent (6%) interest per annum on the taxes from the date of such susp'ension. 
To hold the owner liable for the penalty would undoubtedly lead to the prac
tice of making sales to avoid the penalty and then a resale to the owner. To 
hold the owner liable only for the taxes and not for the interest would permit 
an owner contemplating the sale to pay the taxes himself and to complete the 
sale later, and thereby defeat the provisions of Section 6952 pertaining to a sale. 

It is our opinion that the owner should be required to pay the full amount 
of the taxes suspended, plus six p·er cent ( 6%) interest per annum from the 
date of suspension. 

COUNTIES: PUBLIC HOSPITAL CONSTRUCTION: CONTRACTS 
MADE IN THE NAME OF HOSPITAL TRUSl'EES: Contracts made in 
connection with the constructi'on of the new Polk county hospital building 
should be made in the name of the trustees of Broadlawns Polk County Public 
Hospital and not in the name of Polk county. 
February 17, 1941. Mr. Francis J. Kuble, County Attorney, Des Moines, 

Iowa: This will acknowledge receipt of your letter of February lOth, 1941, in 
which you ask for an opinion on the following matter: 

Should the name of Polk County or the name of the Trustees of Broadlawns 
Polk County Public Hospi'tal be carried on the contracts to be made in connec
tion with the construction of the new hospital building. 

Section 5359 provides in part as follows: 
"Powers and Duties. Said board of hospital trustees shall: 
"1. Purchase, condemn, or lease a site for such public hospital, and provide 

and equip sui'table hospital buildings. 
"2. Cause plans and specifications to be made and adopted for all hospital 

buildings and equipment, and advertise for bids, as required by law for other 
county buildings, before making any contract for the construction of any such 
building or the purchase of such equipment. "• .. , 

Subsection 1 of Section 5359 gives the board of hospital trustees the power 
to purchase, condemn or lease a site for a public hospital and provide and equip 
suitable hospital buildings. It would seem to necessarily follow that the board 
of hospital trustees would have the power and the duty to· make the contracts 
in connection with the above mentioned powers. Subsection 2 provides that the 
hospital trustees shall follow a certain procedure "before making any contract 
for the constructi'on of any such building or the purchase of such equipment" 
and it is the fair and reasonable interpretation of said section that the board 
of hospital trustees would sign the contracts mentioned in subsections 1 and 2. 

It is our opinion that the contracts to be made in connection wi'th the con~ 
struction of the new hospital liuilding should be made in the name of the 
Trustees of Broadlawns Polk County Public Hospital and not in the name of 
Polk County. 



IMPORTANT OPINIONS 27 

LIENS: CARE OF PERSONS IN COUNTY AND STATE INSTITUTIONS: 
Section 3604.1, C., '39, creates a lien in favor of the county and against the 
real estate of a person or the spouse of a person for assistance furnished 
under chapter 178. It does create a lien for treatment of an insane or idiotic 
person i'n a county home or asylum or in a private hospital or sanatorium, 
but does not create a lien for the treatment of inebriates at state hospitals 
or elsewhere, or for assistance to tubercular patients at Oakdale Sanatorium, 
students at the Vinton School for the Blind, the Council Bluffs School for the 
Deaf and Dumb, or inmates of the Toledo Juvenile Home. 

February 17, 1941. Tke Honorable Cket B. Akers, Auditor of State: This is 
in answer to your letter of the 13th i'nst., wherein you ask the opinion of this 
department relative to the following legal question: 

Section 3604.1, Code of Iowa, 1939 provides: 
"Any assistance furnished under this chapter shall be and constitute a lien 

on any real estate owned by the person committed to such institution or owned 
by either the husband or the wife of such person." 

This section is found in Chapter 178, -Code of Iowa, 1939. It was enacted by 
the 48th General Assembly, House File 540, and is designated in the Acts of 
the 48th General Assembly as Chapter 98. 

Your question is as to whether or not the above quoted section creates a lien 
on the real estate owned by the person committed or owned by either the hus
band or wife of such person, for the expense incident to care and treatment 
in the following enumerated institutions: 

Hospitals for the Insane. 
Insane kept in county homes or county asylums. 
Idiotic and Inebriates. . 
Epileptics at Woodward. 
Epileptics at any institution. 
Feeble-minded at Woodward. 
Feeble-minded at Glenwood. 
Oakdale Sanatorium. . 
School for the Blind, Vinton. 
School for the Deaf and Dumb, Council Bluffs. 
Inmates in the Juvenile Home, Toledo. 
On November 13, 1940, this office rendered an opinion to the county attorney 

of Delaware County, wherein we held that the above quoted section created a 
li"en in favor of the county for the expense incident to the care and treatment 
of persons in the State Hospitals for the Insane, Feeble-minded at Glenwood 
and Feeble-minded at Woodward. This opinion, therefore, disposes of three 
classes of patients referred to in your letter. 

This leaves unanswered your question as to insane at county homes or county 
asylums, idiotic and inebri"ates, epileptics at Woodward, epileptics at any in
stitution, patients at Oakdale Sanatorium, students at the School for the 
Blind, students at the School for the Deaf and Dumb, and inmates of the 
Juvenile Home at Toledo. 

We take up first a discussion of whether or not this section applies to insane 
i'n county homes or county asylums, wherein are treated or confined insane or 
idiotic persons. We are of the opinion that as to this class of patients the above 
section creates a lien in favor of the county and against the owner of real 
estate therein enumerated. We reach this conclusion in view of Section 3598, 
whi"ch provides: 

"The estates of insane or idiotic persons who may be treated or confined in 
any county asylum or home, or in any private hospital or sanatorium, and the 
estates of persons legally bound for their support, shall be liable to the county 
for the reasonable cost -of such support." 
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This section is now and has been for a number of years a part of Chapter 
178. Therefore, we hold that when an insane or idioti'c person is treated or 
confined in any county asylum or home, or in a private hospital or sanatorium, 
assistance is furnished such persons under Chapter 178. It follows, therefore, 
that a lien is created against the real estate of the person confined or against 
his or her spouse, under the express provisi'ons of Section 3604.1. 

We next consider as to whether such lien is created against the real estate of 
an idiotic person and an inebriate. As to an idiotic person we believe this is 
covered by our opinion of November 13, above referred to, and we need, in our 
opinion, give this matter no further consideration. We call your attention 
again, however, to section 3595, Code of Iowa, 1935, which is a part of Chapter 
178. Therein it is provided: 

"Insane persons and persons legally liable for their support shall remain 
liable for the support of such insane. Persons legally liable for the support of 
an insane or idiotic person shall include the spouse, father, mother, and adult 
children of such insane or idiotic person, * • * ." 

It is quite clear, therefore, that Secti'on 3604.1, creates a lien against the 
real estate of an idiotic person and his or her spouse, as provided in said Sec
tion 3604.1. 

Under the laws of our state, inebriates are treated in the state hospitals for 
the insane, under the provisions of Chapter 173. The followi'ng two pertinent 
sections are found in this chapter. Section 3478 provides: 

"Persons addicted to the excessive use of intoxicating liquor, * * * may be 
committed by the commi'ssioners of insanity of each county to such institu
tions as the board of control may designate." 

Section 34 79 provides: 
"All statutes governing the commitment, custody, treatment, and ma.inte

nance of the insane shall, so far as applicable, govern the commitment, custody, 
treatment, and maintenance of those addicted to the excessive use of such drugs 
and intoxica.ting liquors." (Italics ours.) 

It is our opinion that notwithstanding the two sections last above set out, 
Section 3604.1 does not create a lien for assistance furnished inebriates. Such 
assistance i's furnished under and by virtue of Chapter 173. Section 3604.1 
specifically provides: "Any assistance furnished under this chapter (Chapter 
178) * * *". It, therefore, becomes pertinent to inquire as to whether assistance 
furnished inebriates is assistance furnished under Chapter 178. We think not. 
Such assi'stance, we hold, is furnished under Chapter 173 and therefore, mani
festly, Section 3604.1 is not applicable. 

We must bear in mind that statutes creating liens must be strictly con
strued. Liberal construction is not permitted. The following cases support 
this contention : 

Lyster v. Munck's Estate, 54 Mich. 325; 20 N. W. 83. 
This deci'sion is to the effect that courts cannot create liens, but can only 

declare and enforce them. 
In Frost v. Atwood, 73 Mich. 67, 41 N. W. 96, it was held, in effect, that liens 

can only be created by agreement, or by some fixed rule of law, and it is not 
one of the functions of courts to create them. 

In Howard v. Burke, 176 Iowa 123; 157 N. W. 744, it was held, in effect, that 
where the legislature intends to create a lien subject to prior liens of record, 
the statement is explicit to that effect, and when the lien is not to be subject 
to prior liens of record there is no provision made therefor. 
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We think it is fundamental that liens cannot be created by implication. Sec
tion 3604.1, Code of Iowa, 1939, was passed by the 48th General Assembly and 
was known as House File 540. The title thereto reads i'n part as follows: 

"An Act to amend Chapter 178, code of Iowa, 1935, and to amend section 
3595 * * * relating to persons legally liable for the support of insane or idiotic 
persons; providing for the collection of sums advanced by the county for their 
support, and the power of the board of supervisors to compromise said liability; 
and creating a lien on real estate owned by any person receiving assistance 
under said chapter • • •." 

We, therefore, think it is clear that Section 3604.1 applies only to assistance 
specifically furnfshed under the provisions of Chapter 178. 

We reach the conclusion, therefore, that said Section 3604.1 does not create 
a lien against the real estate of inebriates treated at the state hospitals for 
the insane or elsewhere at public expense. 

We next consider the question of whether the lien under Section 3604.1 ap
plies for assistance furni'shed tubercular patients at Oakdale Sanatorium, stu
dents at the School for the Blind, Vinton, students at the School for the Deaf 
and Dumb, Council Bluffs, and inmates of the juvenile home, Toledo. 

It follows, from what we have hereinabove said, that this statute does not 
apply to such assistance, as it is furnished under other chapters than Chapter 
178. If such assistance is authorized by other chapters, i't logically follows 
that it is not furnished under Chapter 178. The fact that such other chapters 
may refer to Chapter 178, insofar as procedure and collection of the amounts 
due for assistance, etc., does not, in our opinion, justify us in coming to the 
conclusion that the assistance i's furnished under Chapter 178. These sections 
ha"Ve reference to various provisions of Chapter 178 for convenience only anct 
do not have the effect of creating a lien for assistance furnished under chapters 
other than 178. 

We have set out above the title to House File 540, creating the lien set out in 
Section 3604.1. A reading of thi's title will, we think, make it clear indeed that 
the legislature never intended to create a lien for assistance furnished under 
other chapters of the code. 

COUNTIES: SUPERVISORS' RESOLUTION DISMISSING MARRIED 
WOMEN EMPLOYEES: INAPPLICABLE TO CERTAIN OFFICES: 
When a board of supervisors has passed a resolution terminating the employ
ment of all women employees of the county whose husbands have steady em
ployment, it cannot make the resolution effective as to employees in the offices 
of county auditor, treasurer, recorder, sheriff, county attorney, clerk of the 
district court, coroner, and county superintendent of schools, as only the 
appointing officer has the power to revoke the appointment of any such em
ployee. 
February 24, 1941. Mr. John D. Moon, County Attorney, Ottumwa, Iowa: 

This will acknowledge receipt of your recent letter in which you ask for an 
opinion in connection with the following statement of facts: 

The Board of Supervisors some time ago passed a resolution, the pertinent 
part of which is as follows: 

"BE IT FURTHER RESOLVED by the Board of Supervisors of Wapello County, 
Iowa, that the services of all married women employed by Wapello County, 
Iowa, whose husbands have steady employment shall be terminated as of 
April 15, 1939." 

The Board has resolved to make said resolution effective as of March 1, 1941. 
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Does the Board of Supervisors have the power and authority to make this 
resolution effective as to the employees working in the offices of County Auditor, 
Treasurer, Recorder, Sheriff, County Attorney, Clerk of the Distri'ct Court, 
Coroner and County Superintendent of Schools. 

For the purpose of this opinion, we quote the following Code sections: 
"5238 ApPointment. Each county auditor, treasurer, recorder, sheriff, 

county attorney, clerk of the district court, coroner, and county superintendent 
of schools, may, with the approval of the board of supervisors, appoint one or 
more deputies or assistants, respectively, not holding a county office, for whose 
acts he shall be responsible. The number of deputies, assi'stants, and clerks for 
each office shall be determined by the board of supervisors, and such number 
together with the approval of each appointment shall be by resolution made of 
record in the proceedings of such board. 

"5239 Certificate of atppointment. When any such appointment has been 
approved by the board of supervisors, the officer making such appointment 
shall issue in writing a certificate of such appointment, and file the same 
in the office of the auditor where it shall be kept. 

"5240 Revocation of appointment. Any certificate of appointment may 
be revoked in writing at any time by the officer making the app'ointment, 
which revocation shall be filed and kept i'n the office of the auditor." 

In reading the above Code sections, it appears that the various elected 
county officers may appoint their deputies, assistants and clerks with the ap
proval of the Board of Supervisors. The Board of Supervisors determines the 
number of deputies, assistants and clerks and approves the various appoint
ments as made by the county officers mentioned in Section 5238. Section 5239 
provides for the issuance of a certificate of appointment by the officer making 
the appointment after the Board of Supervisors has approved the appointment. 
Section 5240 provides for the revocati"on of the appointment "* * * by the 
officer making the appointment * * *". From the above it is clear that the 
power to appoint the deputies, assistants and clerks in the offices mentioned 
rests in the hands of the elective officer in each particular office, subject to the 
approval of the Board of Supervisors. It i's equally clear that the appointing 
officer is the only person with power to revoke any appointment made in his 
office. 

To hold that this resolution is effective as to the above named employees 
would be to say that the Board of Supervisors has the power to revoke the ap
pointments of the employees in the various county offices mentioned in Section 
5238. Such a conclusion is contrary to the provisions of Section 5240 and it is 
our opinion that only the appointing officer has the power to revoke the appoint
ment of any employee in his office. 

COUNTIES: TAX LEVIES FOR HOSPITAL WARD IN COUNTY HOME: 
LEGALITY: The board of supervisors of a county has the power to estab
lish wards in any public or private hospital, but not to establish a hospital 
ward in the county home, and therefore tax levies for such ward in the 
county home are not legal. 
February 25, 1941. Mr. John R. Cronin, County Attorney, New Hampton, 

Iowa: This will acknowledge receipt of your recent letter, in which you ask 
for an opinion on the following question: 

For the past three years the Board of Sup'ervisors in each year made a levy 
of one-eighth mill for the purpose of mai'ntaining a hospital ward at the county 
home. The levy was made under section 5367 of the Code providing for county 
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wards in public or private hospitals. The question now arises as to whether or 
not the levies were legal. 

For the purpose of this opini'on, we quote section 5367 of the Code: 
"County wards in public or private kospitals-levy. The ooard of super

visors of any county in which no county hospital has be€n established may, 
in its discretion, establish one or more wards in any public or private hospital 
situated in the county for the use of the county under such regulations as 
may be agreed upon with the board having such hospital in charge. For such 
purpose the board of supervisors may levy a tax not to exceed one-eighth mill." 

We must keep in mind in determining the powers of the Board of Supervisors 
the general rule that the Board of Supervisors has only such powers as ·are 
expressly given by statute or those which may reasonably be inferred from the 
express statutory grant. 

Turning again to the above quoted section of the Code, we find that the Board 
of Supervisors of any county in which no county hospital has been established 
may, in its discretion establish one or more wards in any public or private hos
p~tal * * *. It is clear that this statute does not expressly give the Board of 
Supervisors the power to establish such a ward in the county home and it is our 
opinion that such power may not reasonably be inferred from the express grant 
made in Section 5367. It necessarily follows that the tax levies made under 
Secti'on 5367 as above outlined are not legal. 

BEER AND MALT LIQUORS: REVOCATION OF PERMIT: VIOLATION 
OF BEER STATUTE: If a class "B" beer permittee is found guilty of a vio
lation of section 1921.126, C., '39, a revocation of his permit is optional 
rather than mandatory. 
February 26, 1941. Mr. Warren J. Rees, County Attorney, Anamosa, Iowa: 

This is in answer to your letter of the 12th inst., wherein you ask the opini'on 
of this department relative to the following legal question. You state: 

"Section 1921.126 provides that a violation of a provision of the section shall 
be grounds for revocation of the permit. Section 1921.125 provides that Class 
B permittees who shall be guilty of the violation of Chapter 93.2, as amended, 
shall be subject to the mandatory revocation of the permit. Is the revocation 
of the permit mandatory upon convi'ction of a Class B permittee for the viola
tion of Section 1921.126 ?" 

Section 1921.125, Code of Iowa, 1939, provides: 
"If a permit holder under the provisions of this chapter, is convicted of a 

felony or is convicted of a sale of beer contrary to the provisions of this chap
ter or is convicted of bootlegging, or who i's guilty of the sale or dispensing of 
wines or spirits in violation of the' law, or who shall allow the mixing or add
ing of alcohol to beer or any other beverage on the premises of class 'B' per
mittees or who shall be guilty of the violation of thi's chapter as amended, or 
of any ordinances enacted by any city or town as provided for in this chapter, 
his permit shall be revoked by the authorities issuing same, and he shall not 
again be allowed to secure a permit for the di'stribution or sale of beer nor shall 
he be an employee of any person engaged in the manufacture, distribution or 
sale of beer." 

Section 1921.126, Code of Iowa, 1939, provides: 
"No liquor for beverage purposes having an alcoholic content greater than 

four per cent by weight, shall be used, or kept for any purpose in the place 
of business of class 'B' permittees, or on the premises of such class 'B' per
mittees, at any time. A violation of any provision of this section shall be 
grounds for revocation of the permit. This section shall not apply in any man
ner or in any way, to drug stores regularly and continuously employing a 
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registered pharmacist, from having alcohol in stock for medicinal and com
pounding purposes." 

You will note that Section 1921.125 provides: "If a permit holder under the 
provisions of this chapter, is convicted of a felony * * * or who shall be guilty 
of the violation of this chapter, as amended, * * * his permit shall be revoked 
by the authori'ties issuing same, * * *". Section 1921.126 provides: "* * * A 
violation of any provision of this section shall be grounds for revocation of the 
permit. * "' * " 

The question then is as to whether a violation of Section 1921.126 makes the 
revocation of a Class "B" permit mandatory or optional. 

We are of the opini'on that in order to give any effect to the provision with 
reference to revocation in Section 1921.126, we are compelled to hold that this 
provision is not mandatory. It is true that Section 1921.125 provides that the 
permit shall be revoked when the Class "B" permittee shall be found guilty 
of violation of Chapter 93.2. And, of course, it i's also true that Section 1921.-
126 is a part of Chapter 93.2. However, we must assume that the Legislature 
had some purpose in providing in Section 1921.126 that in the event of a viola
tion of said section, the permit could be revoked. It is si'gnificant that the 
provision with reference to revocation in Section 1921.126 is couched in such 
terms that it would be illogical to hold that the revocation was mandatory. 
Therefore, we i'ncline to the view that Section 1921.126 is an exception to the 
mandatory provisions as to revocation contained in Section 1921.125. Were 
we to hold that the revocation for a violation of the provisions of Section 1921.-
12.6 was mandatory, the following provision in said section would become utter
ly meaningless: "A violation of any provision of this section shall be grounds 
for revocation of the permit." 

We reach the conclusion, therefore, that if a Class "B" permittee i's found 
guilty under Section 1921.126, a revocation of his permit is optional. 

POOR FUND: MEDICAL SERVICES TO RELIEF CLIENTS: PAYMENT 
OF OPTOMETRIST FROM POOR FUND: The authority of a county to 
expend relief funds for medical services applies only to services rendered by 
a doctor of medicine. Because an optometrist is not a medi'cal doctor, he can
not be paid from the county poor fund for services to relief clients. 
February 27, 1941. Mr. John E. Miller, County Attorney, Albia, Iowa: This 

will acknowledge receipt of your letter of February 13, wherein you ask our 
opini'on on the following question: 

"The question has arisen in this county as to whether or not the Board of 
Social Welfare and County are authori'zed to expend relief funds in securing 
eye examinations and glasses for persons otherwise entitled to relief, and in 
particular, whether or not an optometrist could be employed for this purpose. 
In other words, the authority of the County to send relief clients to a regularly 
licensed optometrist has been questioned." 

For the purpose of this opinion, we quote in part from the following sections: 

"3.828.099 Form of relief-condition. The relief may be either in the 
form of food, rent or clothing, fuel and lights, medical a.ttendance, or in 
money, and shall not exceed two dollars per week for each person for whom 
relief is thus furnished, exclusive of medical attendance. * * * " 

"3828.100 Medical services. When medical services are rendered by 
order of the trustees * "' "'·" 

"382.8.106 Allowance by board. The board of supervisors may examine 
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into all claims, including claims for medical attendance, allowed by the town
ship trustees for the support of the poor, * * * ." 

From the wording of the above quoted sections of the code, it is apparent 
that one form of relief can be for medical services. It is our opinion that medi
cal services mean servi'ces rendered by a doctor of medicine. Obviously, an 
optometrist is not a medical doctor. We have previously held that because a 
chiropractor is not a medical doctor, he cannot be paid from the poor fund. The 
same reasoning applies in the instant case and consequently, it is our opinion 
that an optometri:st cannot be paid from the poor fund. 

BURIAL EXPENSES: OLD-AGE ASSISTANCE RECIPIENT ADMITTED 
TO COUNTY FARM: NO NOTICE TO SOCIAL WELFARE BOARD: 
COUNTY RESPONSIBILITY FOR BURIAL: Where the county board 
of social welfare was not notified of the admission of an old-age assistance 
recipient to the county farm and as a result the inmate continued to receive 
old-age assistance until his death, the county must assume financial re
sponsibility for the burial of the inmate. 
March 6, 1941. Mr. Carl V. Burbridge, County Attorney, Logarn, Iowa.: 

This will acknowledge receipt of your letter of February 2,7 wherein you ask 
our opinion on the following question: 

"A long time recipient of old age assistance in Iowa was admitted to the 
Harrison County Farm on July 5, 1940'. The County Board of Social Welfare 
was not notified of this admission to the County Farm and as a result, this 
individual continued to receive old age assistance while an inmate of this in
stitution, receiving warrants on Aug. 1 and Sept. 1 of 1940. This recipient 
of old age assistance died on September 14, 1940', while an inmate of the 
County Home, and with her certificate of assistance in good standing at the 
time of her death. 

"The question is, with whom does financial responsibility of burial rest, 
Harrison County, through the Harrison County Poor Fund or the State De
partment of Social Welfare through funds made available to them by the 
Social Security legislation 1" 

For the purpose of this opinion, we quote from Section 3828.021: 
"Funeral expenses. On the death of any person to whom a certificate of old

age assistance has been issued and has not been canceled, such reasonable 
funeral expenses shall be paid from the old-age assistance fund to such person 
as the county board directs, in an amount of not to exceed one hundred dollars; 
provided: * * *" 

We also quote from Section 3828.008: 
"To whom granted. Old-age assistance may be granted and paid only to a 

person who at the time of application and during the continuance of a cer
tificate of assistance: 

"* * * 
"9. Is not, because of physical or mental condition, in need of continued in

stitutional care, and such care is reasonably available to him in one of the 
institutions provided by the United States, the state of Iowa, or one of its politi
cal subdivisions." 

From the facts as stated in your letter, it is apparent that the certificate of 
assistance issued to the recipient had not been cancelled at the time of his 
death. However, under subsection 9 of section 3828.008, it is equally apparent 
that the recipient was ineligible to receive old age assistance by reason of 
his being an inmate of the county home. 

It is our opinion that eligibility section 3828.008 is controlling and that as 
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a result, Harrison County should assume financial responsibility for the burial. 
The mere fact that a bookkeeping transaction of cancellation from the old age 
assistance rolls had not been completed, is not, in our opinion, controlling. 
It is the duty of the county to notify the State Board of Social Welfare at the 
time such recipient was placed in the county home and it is our opinion that 
the county cannot shift financial responsibility for the burial by failing to 
notify the State Department of Social Welfare. 

TAXATION: EXEMPTION FROM TAXES FOR CURRENT YEAR: Under 
§6950, C., '39, which provides for the suspension, cancellation, and remission 
of taxes for the current year, it would not be proper for a board of super
visors to order in 1940 the remission of 1938 taxes payable in 1939. 

March 11, 1941. Mr. Fra.ncis J. Kuble, County Attorney, Des Moines, Iowa: 
We wish to acknowledge receipt of your recent letter in which you ask for an 
opinion on the following matter: 

It appears that a certain party here in Des Moines, who has been exempted 
under Section 6950 for many years, in the fall of 1939 requested from .the 
County Auditor's Office a statement of her taxes for the year 1938, for the pur
pose of proceeding to the City Council so that she could get her yearly approval 
for the remission. At that time she was told that the books were not in such 
shape that they could give her this statement. (The difficulty arose from liti
gation involving the 1937 assessment. A decision of the Supreme Court of 
Iowa made it necessary for the City Council to reconvene as a Board of Re
view to consider various matters arising from the 1937 assessment.) 

She then went to the City Solicitor and went over the matter with him, and 
she claims that she was given an indication that it would not be possible for 
her to get the statement and that he knew that because of the assessment con
dition, but the matter could be taken care of for her. 

With all this condition existing, it wasn't until the year 1940 that the City 
Council approved her application for remission for the taxes for the year 1938, 
payable in 1939. 

The question in this matter is whether or not the Board of Supervisors has 
the right now or whether it had the right in 1940 to order the remission of the 
1938 taxes, payable in 1939, in view of the provision of the statute wherein 
it states that it is to be done for the current year. 

As a matter of convenience, we set out the pertinent part of Section 6950, 
as follows: 

"* * * The board of supervisors may thereupon order the county treasurer 
to suspend the collection of the taxes assessed against such petitioner, his polls 
or estate, or both, for the current year, or such board may cancel and remit 
said taxes * * *" 

It is clear from the above language that the taxes may be suspended only for 
the current year and it is a reasonable interpretation that the provision in the 
same Code section relating to the power to cancel and remit applies to the same 
period in the absence of any language to the contrary. 

We should note the following language in Section 6950: 

"* • • or such board may cancel and remit said taxes * * *" 
The words "said taxes" undoubtedly refer to the taxes mentioned previously 

in the section and the previous reference is as follows: 
"* * * The board of supervisors may thereupon order the county treasurer 

to suspend the collection of the taxes assessed against such petitioner, his polls 
or estate, or both, for the current year·.* * *" 

It is our opinion that the reasonable interpretation of Section 6950 is that it 
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provides for the suspension of taxes for the current year and for the cancella
tion and remission of taxes for the current year. It necessarily follows that it 
would not be proper for the Board of Supervisors to order in 1940, the remis
sion of the 1938 taxes, payable in 1939. 

WEAPONS: PERMIT TO SELL CONCEALED WEAPONS: SALE BY 
INDIVIDUAL: Section 12:951, C., '39, was not intended to be limited to 
dealers engaged in the business of selling weapons. Therefore, an individual 
who owns a revolver and sells it must obtain a permit to sell weapons which 
may be concealed on the person and must report the sale. 
March 18, 1941. Mr. E. B. Shaw, County Attorney, West Union, Iowa: We 

wish to acknowledge receipt of your recent letter in which you ask for an opin
ion on the following statement of facts: 

Do Code Sections 12951 to 12954 apply to a situation where an individual 
owning a revolver sells it to another individual, the vendor not being engaged 
in the business of selling, keeping for sale or exchange of revolvers, pistols and 
similar weapons. 

For the purpose of this opinion, we quote the following Code sections: 
"12951 Dealer's permit to sell. It shall oo unlawful for any person, 

firm, association, or corp'oration to engage in the business of selling, keep
ing for sale, exchange, or to give away to any person within the state, any re
volver, pistol, pocket billy, or other weapons of a like character which can be 
concealed on the person, without first securing a permit from the proper offi
cials having authority to issue such permit. 

"12952 Record of permits to sell. The chief of police, sheriff, or mayor 
shall have authority to issue permits to sell and shall keep a correct list 
of all persons to whom permits to sell are issued, together with the numoor 
of such permit and the date each is revoked, and furnish the county recorder 
a copy of all such permits issued and revocations made. 

"12'953 Report and record of sales. Every person selling revolvers, pistols, 
pocket billies, and other weapons of a like character' which can be con
cealed on the person, whether such person is a retail dealer, pawnbroker, 
or otherwise, shall report within twenty-four hours to the county recorder the 
sale of any revolver, pistol, or pocket billy and in such report shall set forth the 
time of selling, age, occupation, place of employment or business, name and 
residence of such purchaser of said weapon or weapons, together with the 
number, make, and other marks of identification of such weapon or weapons, 
and the recorder on receipt of such information shall make a permanent rec
ord of the· same in a book specially kept for that purpose." 

In determining the legislative intent in connection with the above sections, 
we turn to the title of the Act as it appears in the Session Laws of the 35th 
General Assembly: 

"An Act to prohibit the sale, keeping for sale, loaning, giving away, or 
carrying of certain dangerous weapons, to prevent the carrying of concealed 
weapons, except in specified eases when a permit is issued therefor;* * *" 

From this language it would seem that the legislature intended to provide 
strict control of the sale, loaning or giving away of concealed weapons and 
the above mentioned statutes should be so interpreted to give effect to the leg
islative intent if reasonably possible to do so. With this thought in mind it 
would seem that the legislature intended that it would be unlawful for any 
person, firm, association or corporation to sell, to keep for sale, exchange or to 
give away any concealed weapon without first securing a permit. 

It is our opinion that the legislature intended by the enactment of Section 
12951 to cover every transfer of a concealed weapon and that said section was 
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not intended to be limited to dealers engaged in the business of selling con
cealed weapons. Therefore, it is our conclusion that an individual owning 
but one revolver selling it to another must obtain the permit provided for in 
Section 12951 and it necessarily follows that he must make the report men
tioned in Section 12953. 

COUNTIES: DISCOVERY AND REGISTRY OF SOLDIERS' GRA YES: 
USE OF COUNTY FUNDS NOT AUTHORIZED: A county project to 
discover and register graves of deceased persons who have served in the 
military and naval forces may not be financed from the soldiers and sailors 
relief fund, nor can the cost be appropriated from the general fund as "care 
and maintenance" of graves, nor can it be financed from any other fund. 
March 19, 1941. Mr. JohnS. Redd, County Attorney, Sidney, Iowa: I wish 

to acknowledge receipt of your recent letter in which you ask for an opinion 
on the following questions: 

"1. Can the soldiers and sailors relief fund collected under Section 3828.051, 
Code 1939, be expended by the Soldiers Relief Commission with approval of 
the Board of Supervisors to finance a project to discover and register graves 
of deceased persons who have served in the military and naval forces, said 
registry being conducted by a member of the Soldiers Relief Commission, the 
principal expense being payment for services in discovering and registering the 
graves in the various cemeteries. 

"2. Can such a project be financed under the provisions of Section 3828.065, 
Code 1939? 

"3. Can such a p.roject be financed by the County from any other fund?" 
From reading Chapter 189.2 entitled "Relief for Soldiers, Sailors, and Mar

ines" it is clear that the primary obJect of the legislature enacting said chapter 
was to provide relief and to meet burial expenses of indigent soldiers, sailors, 
marines and nurses and members of their families as set out in Section 
3828.051. Section 3828.064 provides that the funds raised under this chapter 
may be used, with a certain limitation, to purchase metal markers for the 
grave of each honorably discharged soldier, sailor, marine or nurse of the 
United States who served in the military or naval forces of the United States 
during any war, who is buried within the limits of said township or munici
pality. There is no other mention in the chapter that the funds raised by the 
tax provided for in Section 3828.051 may be used for any other purpose than 
relief or burial expenses. 

It is our opinion that it was not the intention of the legislature that the 
funds raised under the provision of Section 3828.051 should be used for any 
other purpose than those specifically mentioned in said chapter. It necessarily 
follows that it would not be proper to use these funds in connection with the 
project mentioned in your first question. 

In connection with your second question, Code Section 3828.065 provides that 
the Board of Supervisors may appropriate out of the general fund a sum 
sufficient to pay for the care and maintenance of the lots on which any deceased 
soldier or sailor of the United States is buried in any and all cases in which 
provision for such care is not otherwise made. 

It is our opinion that the cost of financing a project to discover and register 
graves cannot fairly be said to come under the provisions for "care and main
tenance". 

As to your third question as to whether this project could be financed by the 
county from any other fund, it is our opinion that inasmuch as there is no 
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Code section which specifically provides for the financing of such a project by 
the county and that there is no Code section from which it may be fairly im
plied that the county can finance such a project, it would be improper for the 
county to expend any of its funds in financing the project you have mentioned. 

LEGAL SETTLEMENT: RELIEF GIVEN AFTER ENTERING COUNTY: 
NOTICE TO DEPART UNNECESSARY: A person who is furnished 
county relief at. any period during the year after entering the county cannot 
obtain a legal settlement in the county even though no notice to depart is 
served on him. 

March 24, 1941. Mr. John C. Owen, County Attorney, Washington, Iowa: 
This will acknowledge receipt of your letter of March 4 wherein you ask an 
opinion on the following questions: 

"I would like the op.inion of the department on the following facts. X comes 
from Nebraska and settles in Washington County and stays here one year 
without notice to depart. But during that one year he receives, off and on, 
some relief from the county in the form of rent and some groceries. Would 
this relief which is furnished by Washington County constitute "public funds" 
under section 3828.088, (3), so that a notice to depart would be unnecessary 
and a legal settlement be prevented because of such relief? 

"Now, suppose X comes from another Iowa county which we will call "A 
County" - and "A County" refuses to p·ay for X's support. Washington 
County instead of taking it to court and deciding where the settlement is, 
merely goes ahead and furnishes relief to X for a year without notice to depart. 
Now again at first glance this relief would seem to be "public funds" so that X 
should not in this year acquire legal settlement. It is also obvious that where 
Washington County does not decide the question in court upon notice of "A 
County's" refusal to pay for relief that Washington County has no right of 
action against "A County" for the relief furnished. Does X acquire legal 
settlement in Washington County under such circumstances, where Washington 
County could have had the matter decided in Court but did not?" 

We quote in part from Section 3828.088: 
"Settlement-how acquired. A legal settlement in this state may be acquired 

as follows: 
"* * * 
"3. Any such person who is an inmate of or is supported by any institution 

whether organized for pecuniary profit or not or any institution supported by 
charitable or public funds in any county in this state or any person who is being 
supported by public funds, shall not acquire a settlement in said county unless 
such person before becoming an inmate thereof or being supported thereby has 
a settlement in said county. 

"* * *" 
The Supreme Court of Iowa has passed upon your question in the recent 

case of Audubon County vs. Vogessor, 2H! N. W. 135. After citing the above 
quoted section 3828.088, the court stated: 

"The finding of the trial court that, though no notice to depart was served 
on defendants, they did not acquire a settlement in Audubon County because 
they were being supported by public funds is quite apparently based on the 
provisions of section 53:11, paragraph 3, 1935 Code (Section 3828.088, para
graph 3, 1939 Code). 

"Statutes preventing the acquisition of a legal settlement by a poor person 
who is receiving relief are not uncommon in the several states. See 48 C.J. 
pages 476· and 478. At the time defendants were transported to Audubon County, 
they were supported by the public funds of Cass County. From January 2, 1935 
to the time of the trial, they were receiving work relief and suplJlemental relief 
orders from Audubon County, and during this period defendants were sup-
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ported by public funds and therefore, could not acquire a settlement in Audubon 
County and under such circumstances, a warning to depart under sections 53·11, 
5315, or other sections of chapter 267, 1935 code, was not necessary to prevent 
the acquisition of a legal settlement in Audubon County." 

While the Vogessor case above quoted contained another point of law which 
might also have determined its outcome, it is our opinion that the Supreme 
Court would follow the language as set out above. It is our opinion that refusal 
of another county to accept responsibility for the relief client upon notice is 
immaterial and that if Washington County in the instant case furnishes relief 
to the client at any period during the year, 'he cannot obtain a legal settlement 
in Washington County. It follows that it is our opinion that in both your 
questions, the relief client does not have• a legal settlement in Washington 
County and that notice to depart is unnecessary. 

POOR FUND: MEDICAL ATTENDANCE: GLASSES, FALSE TEETH, 
BRACES, ETC. FOR RELIEF CLIENTS: Expenditures for glasses, false 
teeth, trusses, braces, artificial limbs, and the· like can be interpreted as 
"medical attendance" for relief clients and may be paid from the poor fund. 
March 26, 1941. Mr. Francis J. Kuble, County Attorney, Des Moines, Iowa: 

This will acknowledge receipt of your letter of March 20 wherein you refer 
to our opinion of February 27 directed to Mr. John E. Miller, County Attorney 
of Monroe County, and wherein we held that the county poor fund could not 
be used for the payment of an optometrist. You then asked this question: 

"In Polk County, and I assume in most of the other counties of the state, 
we have a good many calls from our poor relief clients asking that we make 
expenditures for glasses, false teeth, trusses, braces, artificial limbs, and the 
like. We should like very much to have this matter clarified and secure your 
opinion as to whether or not our Board of Social Welfare and our Board of 
Supervisors can purchase such items." 

Section 3828.099, 1939 Code of Iowa, reads in part as follows: 
"Form of relief-condition. The relief may be either in the form of food, 

rent or clothing, fuel and lights, medical attendance or in money, and shall 
not exceed two dollars per week for each person for whom relief is thus fur
nished, exclusive of medical attendance. * * *" 

It is our opinion that expenditures for glasses, false teeth, trusses, braces, 
artificial limbs and the like can properly be interpreted as part of "medical 
attendance" for relief clients, and therefore, expenditures for same may be 
properly paid from the poor fund. 

The opinion to Mr. Miller under date of February 2·7, 1941 should not be con
strued to mean that the purchase of glasses is prohibited by law. Rather, it 
holds that the Board of Supervisors may not legally pay an optometrist for his 
services as they are not medical services. 

SOLDIERS RELIEF: BURIAL EXPENSES OF VETERAN'S WIFE: 
COUNTY OF HUSBAND'S RESIDENCE LIABLE: The soldiers relief 
commission of the county in which a world war veteran was living when his 
wife died while a patient at Oakdale sanatorium is liable for the wife's burial 
exp'ense. 
April 2, 1941. Mr. Robert N. Johnson, Jr., County Attorney, Fort Madison, 

Iowa: We wish to acknowledge receipt of your recent letter in which you 
ask for an opinion on the following question: 



IMPORTANT OPINIONS 39 

A woman, the wife of a World War veteran, entitled to the relief provisions 
of Chapter 189.2, entered Oakdale Sanitarium in June of 1936. She remained 
there until her death on April12, 1940. This confinement was at the expense of 
Washington County. The decedent's husband was a resident of Washington 
County from March 1, 1934 to January 13, 1937, at which time he moved to Lee 
County and resided the["e until May 1, 1940. At the time of his wife's 
death, he was a resident of Lee County. Upon the decedent's death her husband 
made arrangements with a funeral home at Keota, Keokuk County, Iowa, for 
her burial. Prior to that time her husband had received soldiers relief in 
Keokuk County and Washington County. 

The question now arises as to whether the Soldiers Relief Commission of 
Keokuk County, Washington County or Lee County is responsible for the burial 
expense. 

For the purpose of this opinion, we quote the following sections of the 1939 
Code: 

"3828.061 Burial-expenses. The board shall designate some suitable person 
in each township to cause to be decently interred in a suitable cemetery and not 
in any cemetery or part thereof used exclusively for the burial of the pauper 
dead, the body of any honorably discharged soldier, sailor, marine, or nurse of 
the United States, who served in the military or naval forces of the United 
States during any war, or his wife, widow, or child, if any such person has died 
without leaving sufficient means to defray the funeral expenses. The com
mission shall pay such expenses in a sum not exceeding one hundred dollars in 
any case. 

"3828.063 Expenses and a.udit thereof. The expenses of such burial and head
stone shall be paid by the county in which such person died. If such person 
is a resident of a different county at the time of death, the latter county shall 
reimburse the county wherein he died for the cost of such burial and headstone. 
In either case, the board of supervisors of such respective counties shall audit 
the account and pay the same from the funds provided for in this chapter in 
such manner as other claims are audited and paid." 

The purpose of the legislature in placing the burial expense on the county 
where the deceased was a resident is undoubtedly to avoid any controversy that 
might arise as to the legal settlement of the deceased in determining which 
Soldiers Relief Commission would be liable for the burial expense. Controversy 
as to which Soldiers Relief Commission should bear the burial expense would 
be unusual where the matter is to be determined on a basis of residence rather 
than legal settlement. 

The general rule is that the residence of the wife is that of her husband 
while the usual family relationship is in existence. For the purpose of de
termining which county's Soldiers Relief Commission is responsible for the 
burial expense, we see no reason to deviate from the above mentioned rule and 
it is our opinion that in the case set out in your question, the Soldiers Relief 
Commission of Lee County is liable for the burial expense. 

POOR FUND: SUPPORT OF INSANE PERSONS AT COUNTY FARM: 
TAX FOR INSANE SUPPORT NOT LEVIED: The county poor fund can 
be used only for the relief of •poor persons and should not be used to pay the 
expense of keeping insane persons at the county farm. If no tax has been 
levied for the support of the insane, such support must be charged to the 
general fund. 

April3, 1941. Mr. Don Savery, County Attorney, Atlantic, Iowa.: We wish 
to acknowledge receipt of your letter of March 17th, 1941, in which you ask for 
an opinion on the following question: 
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Is it legal to pay out of the county poor fund any money for insane patients 
kept at the county farm. 

It has developed that no levy has been made as under Section 3604, 1939 Code 
of Iowa, for a county fund for the insane, but this expense has been borne by 
the county poor fund. 

It is the opinion of this office that the poor fund of a county can be used only 
for the relief of poor persons. Section 3604 provides for a fund for the support 
of persons adjudged insane as are cared for and supported by the county in 
the insane ward of the county home or elsewhere outside of any state hospital 
for the insane. 

It is, therefore, our opinion that it is not prop'er to charge the expense of 
keeping p.ersons adjudged insane at the county farm to the county poor fund. 
If there has been no tax levied as provided for in Section 3604, such expenditures 
must necessarily be charged to the general fund of the county. 

LEGAL SETTLEMENT: DELAY OF ABANDONED WIFE IN CHOOSING 
FORMER SETTLEMENT: TEMPORARY RELIEF NOT CONTROL
LING: A woman who married a resident of another county took his legal 
settlement and when abandoned by him had the right to continue that settle
ment or reestablish her former settlement, but a delay of a year before 
making an affidavit choosing legal residence in the former county is more 
than a reasonable time, and by her delay she indicated an intent to retain her 
husband's legal settlement. The granting of temporary relief by one county 
does not control and the act of applying for such relief is not an election to 
take legal settlement in that county. 

April 8, 1941. Mr. Robert N. Johnson, Jr., County Attorney, Fort Madison, 
Iowa: This will acknowledge receipt of your letter of March 21 and the en
closed statement of facts relative to the legal settlement of Zelma Shirts. We 
are also in receipt of a letter from Raymond H. Wright, County Attorney of 
Des Moines County, dealing with the same person and in which he encloses 
another affidavit made by her. The facts involved are as follows: 

Mrs. Shirts had legal settlement in Des Moines County prior to her marriage 
on September 1, 1939. She married one, Charles Shirts, who had a legal settle
ment in Lee County, and lived with him in Lee County until February, 1940, at 
which time she was abandoned by him. 

After their marriage, Mr. and Mrs. Shirts moved to Des Moines County and 
were served notice to depart some time early in 1940. They moved to Lee 
County and applied for relief January 9, 1940. Temporary relief was granted 
them. Mrs. Shirts continued to reside in Lee County until October, 1940, at 
which time she moved to Des Moines County. On January 2:5, 1941, Des Moines 
County, in response to her application for relief, referred her to Lee County. 
On February 21, 1941, Mrs. Shirts signed an affidavit, part of which is as 
follows: "At the time of my marriage, I was a resident of Burlington, Des 
Moines County, Iowa. Upon my abandonment and desertion by my husband, 
I then chose and have since chosen Burlington, Des Moines County, Iowa, as 
my residence." 

On March 14, 1941, Mrs. Shirts executed another affidavit, part of which is 
as follows: "Upon my abandonment and desertion by my husband, I applied 
for and received public assistance from Lee County, as a p'erson legally settled 
there, thus, in fact, exercising my right to select my county of legal settle
ment between Lee and Des Moines counties. Having thus once made my selec-
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tion, I fully understand that I am bound by it and that it is not my privilege 
to transfer my legal settlement back and forth between the two counties. 
Having thus originally elected Lee County, which county conceded my legal 
settlement by granting relief, I, at this time, reaffirm my selection of Lee 
County." 

The question is in which county does Mrs. Shirts have a legal settlement. 
Section 3828.088, 1939 Code, reads in part as follows: 
"Settlement--how acquired. A legal settlement in this state may be acquired 

as follows: 
* • * 
4. A married woman has the settlement of her husband, if he has one in this 

state; if not, or if she lives apart from or is abandoned by him, she may 
acquire a settlement as if she were unmarried. Any settlement which the wife 
had at the time of her marriage may at her election be resumd upon the death 
of her husband, or if she be divorced or abandoned by him, if both settlements 
were in this state." 

It is our opinion that the legal settlement of Mrs. Shirts is in Lee County. 
Mrs. Shirts had legal settlement in Des Moines County, but upon her marriage 
to Mr. Shirts, she took his legal settlement which was in Lee County. Upon 
her abandonment, she had the right to choose either to continue her legal 
settlement in Lee County or reestablish her legal settlement in Des Moines 
County. 

It is our opinion further that any election to return to the county of settle
ment before marriage must be made within a reasonable time; otherwise, an 
abandoned wife should indicate that she intended to retain the legal settlement 
of her husband. 

It is our further opinion that the mere granting of temporary relief by one 
county or the other is not controlling and the act of applying for such tempo
rary relief does not constitute an election to take legal settlement in that county. 

It is our opinion also that Mrs. Shirts waited more than a reasonable time 
before making the election contained in her affidavit of February 21, 1941, part 
of which is above quoted and that consequently, she retained the legal settle
ment of her husband in Lee County. 

MILITARY SERVICE: LEAVE OF ABSENCE TO INDUCTEES: ELEC
TIVE OFFICERS: It is not necessary that persons inducted into military 
service ask for or obtain a leave of absence under §467.25, C., '39, as amended 
by Senate File 16, 49 G. A., which applies to elective officers of the state, its 
subdivisions, and municipalities. 

April 8, 1941. Mr. Francis J. Kuble, County Attorney, Des Moines, Iowa: 
We wish to acknowledge receipt of your letter of March 27, 1941, in which you 
ask for an opinion on the following questions: 

"The bill known as Senate File 16 was, as you know, passed by the legis
lature and I take it to be an amendment to section 467.2:5 of the 1939 Code. By 
the new Senate File 16, it is worded in part as follows: 

'Entitled to leave of absence from such civil employment for the period of 
such active service without loss of status or efficiency rating.' 

Under the above as it applies to an elective public official my question is does 
the elective official, first, have to ask for the leave of absence to create the 
vacancy or is the vacancy there even though no request for leave is asked or 
obtained? 

My other inquiry is relative to the use of the word "employment". Does the 
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word employmt:nt in connection with the leave of absence apply to an elective 
officer?" 

Section 467.25 as amended by an Act known as Senate File 16 of the Forty
ninth General Assembly of Iowa, reads as follows: 

"STATE AND MUNICIPAL OFFICERS AND EMPLOYEES NOT TO 
LOSE PAY WHILE ON DUTY. All officers and employees of the state, or a 
subdivision thereof, or a municipality therein, who are members of the national 
guard, organized reserves or any component part of the military, naval, or air 
forces or nurse corps of this state or nation, or who are or may be otherwise 
inducted into the military service of this state or of the United States shall, 
when ordered by proper authority to active service, be entitled to a leave of 
absence from such civil employment for the period of such active service, with
out loss of status or efficiency rating, and without loss of pay during the first 
thirty days of such leave of absence. The proper appointing authority may 
make a temporary appointment to fill any vacancy created by such leave of 
absence." 

It is our opinion that under the provisions of Section 467.25 as amended, it 
is not necessary for a person coming within the terms of said section to ask 
for a leave of absence, and it is not necessary that a leave of absence be 
obtained to make the provisions of the section effective. 

We believe that the leave· of absence is based on the order of the proper 
authority ordering said person to active service, and when that person responds 
to the order there is a temporary vacancy in the office or position held by him 
and he shall be considered as having left his office or position on a leave of 
absence. 

It is our further opinion that the provisions of section 467.25 as amended by 
Senate File 16, an Act of the Forty-ninth General Assembly of the State of 
Iowa, do apply to elective officers of the State, subdivisions thereof and the 
municipalities therein. 

JUSTICE OF PEACE: FEES RETAINED: SUCCESSOR IN OFFICE: A 
justice of the peace who is authorized by the board of supervisors to retain 
a certain amount of civil fees may retain such fees as come into his posses
sion by virtue of his office, even though such fees arose from cases tried by 
his predecessor, but he has no claim on civil fees assessed in cases heard by 
him but paid to his successor in office. 

April 14, 1941. Mr. Forest L. Bedell, County Attorney, Newton, Iowa: We 
wish to acknowledge receipt of your recent letter in which you ask for an opinion 
on the following question: 

Under the provisions of section 10639 of the 1939 Code, the Board of Super
visors passed a resolution allowing the Justices of the Peace in Newton Town
ship to retain civil fees not exceeding $125 per year for expenses of their offices. 

X was Justice of the Peace in Newton Township in 1939 and 1940. Neither 
in 1939 nor 1940 were sufficient civil fees paid to X to amount to $12,5 per year. 
Is X, the former Justice of the Peace, entitled to receive civil fees paid to his 
successor in cases tried and in which such fees were taxed during X's term of 
office. 

For the purpose of this opinion, we set out the following pertinent paragraph 
of section 10639 of the 1939 Code of Iowa: 

"Accounting for fees-compensation. 
* * * 
4. Justices and constables in all townships having a population of ten thou-

sand and over shall retain such civil fees as may be allowed by the board of 
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supervisors, not to exceed five hundred dollars per annum, and in townships 
having a population over fifty thousand, not to exceed one thousand dollars per 
annum for exp'enses of their offices actually incurred, and shall pay into the 
county treasury all the balance of the civil fees collected by them." 

It is our opinion that a Justice of the Peace who has completed his term of 
office has no claim on civil fees which were assessed in cases which he heard 
that are paid to his successor in office. 

Paragraph 4 of section 10639 of the 1939 Code contemplates a Justice of the 
Peace retaining fees that he has received. We cannot say that he can retain 
fees that never come into his possession. A Justice of the Peace is responsible 
for fees that come into his possession and a Justice of the Peace who is author
ized to retain a certain amount of civil fees by the Board of Supervisors in 
accordance with the provisions of section 10639 may retain such fees as come 
into his possession by virtue of his office, even though such fees arose from 
cases which were tried by his predecessor. 

WITNESS FEES: PUBLIC OFFICERS: COUNTY HOME STEWARD: The 
steward of a county home who receives a salary from the county is a public 
official within the meaning of section 11328, C., '39, and is not entitled to a 
witness fee for testifying at a county insane commission hearing on the in
sanity of a former county home inmate. 
April 2.3, 1941. Mr. WaUer J. Willett, County Attorney, Tam.a, Iowa: We 

wish to acknowledge receipt of your recent letter in which you ask for an opin
ion upon the following question: 

May the steward of the county home receive a witness fee for testifying at 
a county insane commission hearing in a Cf!,Se where the party being tried for 
insanity has been a patient at the county home. The county steward receives 
a monthly salary for his services from the county. 

Section 3541 states in part as follows: 
"Compensation and expenses. Compensation and expenses shall be allowed 

as follows: 
• • • 
4. To witnesses, the same fees as witnesses in the district court." 
Section 11328 provides as follows: 
"Peace officer. No peace officer who receives a regular salary, or any 

other public official shall, in any case, receive fees as a witness for testifying 
in regard to any matter coming to his knowledge in the discharge of his official 
duties in such case in a court in the county of his residence, except police offi
cers who are called as witnesses when not on duty." 

Section 3828.118 provides for the appointment of a steward of the county 
home. 

From the above question, it appears that the steward received his knowl
edge of the matters to which he testified because of his position as steward of 
the county home. The question then arises as to whether the county steward 
is to be considered as a public official as that term is used in section 11328. 

It is our opinion that the county steward is to be considered a public official 
in interpreting section 11328. In the instant case he is paid a monthly salary 
from the county and he obtained the information which he related to the com
mission of insanity because of his position as steward of the county home. We 
believe that this is a situation which the legislature intended to cover in en
acting section 11328. 
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TAXATION: SOLDIERS EXEMPTION: CONSTRUCTION OF STATUTE: 
Senate File 333, 49 G. A., should be construed to allow a soldiers tax exemp
tion to the holdeT of the legal or equitable title to property. Applicants for 
soldiers exemption for the 1941 tax payable in 1942 must file an application 
for such exemption before July 4, 1941, and a claim filed before June 1, 1942, 
will secure an exemption on the 1942 tax payable in 1943. 

April 24, 1941. State Tax Commission, Des Mo1·mes, Iowa: Receipt is 
acknowledged of your request for an opinion with resp<ect to the interpretation 
to be placed on certain provisions of Senate File 333, Acts of the 49th General 
Assembly. The specific questions are as follows: 

1. In Sections 2 and 3 of the Act the tax exemption appears to be given to 
the "equitable and legal" owner of the property designated. The question is 
whether or not the applicant for the exemption must be• .both the legal and equi
table owner. 

2. Senate File 333 goes into effect on July 4, 1941. Since it provides for an 
exemption to persons who file on or before June 1st, would it be effective to 
secure an exemption on the 1941 tax, or is its first app-lication on the 1942 tax 
payable in 1943 ? 

In answer to the first question, we cannot believe that the legislature in
tended to limit the exemption to veterans who hold both the legal and equitable 
title to the real estate designated in the application for the exemption. To 
so hold would mean that the contract purchasers with, in nearly all instances 
the obligation to pay the tax, would receive no credit, for such a contract pur
chaser would be the holder of the equitable title, but not the holder of the legal 
title. The tax exemption shall inure to the benefit of the person who sustains 
the obligation to pay the tax, and in this instance to cany out the Legislative 
intent, we feel that this statute must be construed as if the word "and" were 
used in a disjunctive sense, and it should be given the m.eaning of the word "or". 
There is ample authority for such a construction in the decisions of the Su
preme Court of Iowa and we need only cite the cases of Sta.te v Myers, 10 Iowa 
448; State v Brandt, 41 Iowa 593-; Oltrogge v Schutte, 51 Iowa 279; and the 
case of C. R. I. & P. Ry. Co. v Rosenbaum, 212 Iowa 22/1'. 

In answer to question 2 we call attention to Section 3 of the Act: 
"Sec. 3. Section six thousand nine hundred forty-eight (6948), Code, 1939, 

is amended, revised and codified to read as follows: 
'Said claim for exemption, if filed on or before June 1 of any year and al

lowed by the board of supervisors, shall be effective to secure an exemption for 
the year in which such exemption is filed, and when a claim has once been made 
and allowed, it shall be effective thereafter during the period of ownership of 
the property designated or of the homestead, as the case may be, or until the 
death of all persons named in section 6946 who remain equitable and legal 
owners of said property.' " 
Since the date June 1st is mentioned in the foregoing quoted portion of the Act, 
the legislature must have meant that the first application of the act was June 
1st following the passage of the act. The act was not passed until April and 
it contained no publication clause, so the first June 1st after the act becomes 
a law will be June 1, 1942. It will be noted that the act provides that the claim 
if filed before June 1st shall be effective to secure an exemption for the year 
in which such exemption is filed. It is our interpretation that if filed in 1942 
and before June 1st of that year, the claim will be effective to secure an exemp
tion on the 1942 tax payable in 1943. We do not believe that it was the legis
lative intent that the claim for exemption when filed on or before June 1st of 
any year would be effective to secure an exemption on the tax payable for that 



IMPORTANT OPINIONS 45 

year. We are supported in our view by the history of the passage of this bill. 
The original bill provided that a claim for exemption would be effective to 
secure an exemption from the' tax for the preceding year. Before the passage 
of the bill the word "preceding" was stricken out by an amendment which 
clearly indicates a legislative intent that the claim for exemption was to be 
effective to secure an exemption on the tax for the year during which the claim 
is filed payable the year following. 

We do call your attention, however, to the other provisions of the act. By 
Section 4 of the act, section 6949 of the Code of 1939 is in effect repealed. This 
section provided for the filing of exemption claims up to September 1st of the 
year following the year for which the exemption is claimed. This would mean 
that such claims could be filed in 1941 for the tax payable in 1941 up to Septem
ber 1st of this year. When Senate File 333 goes into effect on July 4th of 1941, 
we feel it will have the immediate effect of cutting off the filing of such exemp
tion claims after the act goes into effect. This means merely that after July 
4, 1941, no claim for exemption can be filed for the 1940 tax payable in 1941. 

It will also be noted that Section 6948 of the 1939 Code is in effect repealed, 
so all applicants for soldier's exemption for the 1941 tax payable in 1942 must 
file an application for such exemption before July 4, 1941. 

TAXATION: HOMESTEAD TAX CREDIT: PERSON IN MILITARY SERV
ICE: Senate File 248, 49 G. A., removes the homestead tax exemption resi
dence requirement for a person in military service. The renting of a home
stead by a person in service will not defeat the homestead credit. 

April 2;5, 1941. State Tax Commission, Des Moines, Iowa: We are in re
ceipt of your request for an opinion with resp'ect to the application of Senate 
File 248, Acts of the 49th General Assembly, and the specific question is as 
follows: 

This statute provides that any person who is inducted into the active service 
or voluntarily enters such active service of the military forces of the United 
States shall be considered as occupying or living on the homestead during such 
service for the purpose of receiving homestead credit. The question is whether 
or not such a homestead credit should be granted if the person in service is 
renting his homestead. 

In Section 2 of Senate File 248 it is specifically provided that a person in 
the military service "shall be considered as occupying or living on the home
stead during such service provided he was entitled to a homestead tax credit 
for a year immediately preceding such service." 

In view of the broad language of this amendment, we are of the opinion 
that the legislature removed the residence requirement for such a person in 
service. After this amendment the homestead credit will be granted upon 
proof of ownership and proof that the party was entitled to a homestead tax 
credit for the year immediately preceding service in the military forces, with 
additional proof that the person is in the military service of the United States 
as outlined in the statute. The disposition of his homestead during the period 
of his service is immaterial and the renting of such a homestead by the person 
in service would not defeat the homestead credit. 
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LEGAL SETTLEMENT: PERSON RECEIVING SURPLUS COMMODI
TIES: NOT SUPPORTED BY PUBLIC FUNDS: A person receiving sur
plus commodities is not being supported by public funds within the meaning 
of §3828.088, C., '39, and may acquire legal settlement if not served with 
notice to depart. 
April29, 1941. Mr. Shirley Webster, County Attorney, Winterset, Iowa.: We 

wish to acknowledge receipt of your letter in which you ask for an opinion on 
the following question : 

Is a p'erson who receives surplus commodities "being supported by public 
funds" within the meaning of those words as used in paragraph 3 of section 
3828.088 of the 1939 Code of Iowa. 

The pertinent part of paragraph 3 of section 3828.088, is as follows: 
" ... or any person who is being supported by public funds shall not acquire 

a settlement in said county unless such person before becoming an inmate 
thereof or being supported thereby has a settlement in said county." 

The Federal Government established the surplus commodities program 
primarily to relieve the producers of surplus products. The main purpose of 
the program is to aid the producers as distinguished from a method of pro
viding relief for the unfortunate. 

The Federal Government purchases the surplus commodities from the pro
ducers and distributes them through the regular relief channels. To be en
titled to receive surp'lus commodities, a person does not need to be receiving 
direct relief. It is only necessary that he be certified as being eligible to re
ceive surplus commodities. Thus a person along the border line of relief is 
entitled to receive surplus commodities. It should be noted that the surplus com
modity orders are of a relatively small value and the recipient usually re
ceives about two orders a month. 

As was stated above, the primary purpose of the surplus commodities pro
gram is to aid the producers of surplus commodities and the relief of the 
underprivileged is secondary. We do not believe that a person receiving sur
plus commodities may be considered as "being supported by public funds" as 
that phrase was used by the Iowa Legislature in p'aragraph 3 of section 
3828.088 of the Code of Iowa. 

It is our opinion that a person receiving surplus commodities is not being 
supported by public funds within the meaning of section 3828.088 and that such 
person ma.y acquire legal settlement if not served with notice to depart as 
provided by the Iowa Code. 

FRUIT-TREE AND FOREST RESERVATIONS: FENCES: TAX EX
EMPTION: Where a fruit-tree or forest re~ervation is fenced so as to re
strain livestock from entering from adjoining land, it is not necessary to 
fence the reservation along the public highway in order to qualify for a tax 
exemption. 
April 29th, 1941. Mr. Walter J. Willett, County Attorney, Tama, Iowa: We 

wish to acknowledge receipt of your letter of April 24th, 1941, in which you 
ask for an opinion on the following question: 

Is the owner of a timber reservation abutting on the public highway re
quired to build a fence between the timber tract and the public highway, in 
order to have such timber reservation established as such, by the assessor? 

The tax exemption on fruit tree and forest reservations is provided in Chap
ter 126 of the 1939 Code of Iowa. The legislature has made it necessary to meet 
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several requirements before a person is entitled to the tax exemption as pro
vided in section 7110. Among them is the following: 

"2614 Restraint of livestock. Cattle, horses, mules, sheep, goats, and hogs 
shall not be permitted upon a fruit-tree or forest reservation." 

Compliance with this provision avoids the damage that livestock would do 
to such a fruit tree or forest reservation, and insures that the person asking 
for the tax exemption will not use the area for pasture purposes. 

While it is true that exemption statutes must be strictly construed, we do not 
believe that it is necessary or proper to construe section 2614 to mean that 
there is a duty on the p'art of the person asking for the· tax exemption to fence 
said reservation along the public highway to keep out an occasional stray 
animal. There is a duty on all persons to restrain their livestock and the case 
would be rare where such a reservation would be damaged by livestock running 
at large on the highway. 

It is our opinion where the taxpayer fences his fruit tree or forest reserva
tion so as to restrain livestock from entering said land from the adjoining land, 
it is not necessary to fence the reservation along the public highway. 

INDIANS: TAMA COUNTY: COMMISSION OF INSANITY JURISDIC
TION: The Tama county commission of insanity has no jurisdiction over 
insane Indians residing on the Sac and Fox Indian reservation in Tama 
county. 

April 2.9, 1941. Mr. Walter J. Willett, County Attorney, Tarma, Iowa: We 
wish to acknowledge receipt of your letter of April 2'4th, 1941, in which you 
ask for an opinion on the following question: 

Has the Tama County, Iowa, Insane Commission jurisdiction over insane 
Indians residing on the Sac and Fox Indian Reservation in Tama County, Iowa, 
and if so, do they have the right to ccmmit them to a State Insane Institution? 

By an Act of the Twenty-sixth General Assembly (Chapter 110) the State 
of Iowa tendered jurisdiction of this land and of the Indians to the Federal 
Government, reserving the right to levy taxes on said lands for "state, county, 
bridge, county road, and district road purposes, and such other purposes as 
the general assembly may from time to time by special statute provide." At 
the present time the Indian land& in Tama County are subject only to the 
following levies: State, General County, Funding Bond 1930, County Road Bond, 
Secondary Road Construction, and Secondary Road Maintenance. 

The Federal Government by an Act of Congress, approved June 10, 1896, 
accepted and assumed jurisdiction over those Indians in Tama County and 
over their lands as tendered to the Federal Government by the above men
tioned Act of the General Assembly of the State of Iowa. 

From the Act of the General Assembly of the State of Iowa and the Act of 
Congress, it appears that the above mentioned Indians are wards of the Federal 
Government, and it is our opinion that the Tama County, Iowa, Commission of 
Insanity has no jurisdiction over insane Indians residing on the Sac and Fox 
Indian Reservation in Tama County, Iowa. 

BONDS: FOOD STAMP OFFICER: PAYMENT BY COUNTY: The bond 
premium of a food stamp issuing officer cannot legally be charged to and 
paid by the county. 
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April 29, 1941. Mr. Walter J. Willett, County Attorney, Tama, Iowa: This 
will acknowledge receipt of your letter of April 25 wherein you ask the fol
lowing question : 

Tama County, Iowa, is going into the Food Stamp Plan and it is necessary 
that the issuing officer in charge of the $7,000.00 revolving fund put up a bond 
of 110%. 

The question which has been raised is as follows: "Can this bond, required by 
the Food Stamp Plan, of the issuing officer, be legally charged to and paid by 
the County?" 

We have examined the Code and find no authority permitting the county to 
pay a bond premium for such an officer. 

It is, therefore, our opinion that a bond premium cannot legally be charged 
to and paid by the County. 

OLD-AGE ASSISTANCE: BURIAL EXPENSE: COUNTY HOME RESI
DENTS: The provisions of House File 400, 49 G. A., which provides that an 
old-age assistance recipient who has been committed to a tax-supported in
stitution and is not receiving old-age assistance at the time of his death may 
receive burial expense·, do not apply to ordinary residents in county homes, 
but do apply to p'ersons committed to a county home or any other tax-sup
ported institution. 

April 30, 1941. Mr. King R. Palmer, Chairman, State Board of Social Wel
fare, Des Moines, Iowa: This will acknowledge receipt of your letter of April 
14 wherein you ask our opinion on the following question: 

We would like to have your opinion as to how a portion of House File 400 
recently passed by the legislature should be interpreted. That portion of said 
House File to which we refer is as follows: 

"Where a person has been receiving old age assistance under the provisions 
of this act and while receiving such assistance is committed to any tax sup
ported institution for any cause and is not receiving old age assistance at the 
time of his death, he shall, notwithstanding such facts, be qualified to receive 
his burial expense as provided in this section." 

Our specific question is whether this section should be applied to residents 
in county homes. 

It will be noted under the provisions of the above quoted portion of House 
File 400 that said section only applies to old age recipients who are committed 
to a tax supported institution. 

Under the provision of Section 3828.120, 193.9 Code, admission to a county 
home is based upon an order of a township trustee or a member of the county 
board of supervisors. Such order is in no sense a commitment to the home. 
The resident of a county home who has been admitted as a poor person is not 
required by law to remain in said home unless he so chooses. However, in the 
instance of a person found to be insane, such person may be committed to a 
county home in lieu of a state institution for the insane. 

It is our opinion that under the wording of the new section of the old age 
assistance law which you have quoted in your letter, said section does not apply 
to the ordinary residents in county homes. It is our opinion that it does apply 
to those persons who are committed to a county home as insane or who are 
committed to any other tax supported institution such as the state hospital 
for the insane. 
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JUSTICE OF THE PEACE: EXPERT WITNESS FEES: A justice of 
the peace court may allow expert witness fees. 

May 6, 1941. Mr. M. L. Mason, County Attorney, Mason City, Iowa: We 
wish to acknowledge receipt of your letter of April 28th, 1941, in which you 
ask for an opinion on the following question: 

"May a justice of the peace in a criminal action, regardless of whether the 
crime charged is a misdemeanor triable before the justice of the peace or an 
indictable offense, allow expert witness fees?" 

For the purpose of this opinion, we quote the following sections of the 1939 
Code of Iowa: 

"11326 Witness fees. Witnesses in any court of record, except in the police 
courts, shall receive for each day's attendance two dollars, and in the police 
courts the same fees and mileage as are allowed before justices of the peace; 
before a justice of the peace, fifty cents for each day; and in all cases five cents 
per mile for each mile actually traveled. 

"113,2.9 Expert witness fees-fee. Witnesses called to testify only to an 
opinion founded on special study or experience in any branch of science, or to 
make scientific or professional examinations and state the result thereof, shall 
receive additional compensation, to be fixed by the court, with reference to the 
value of the time employed and the degree of learning or skill required; but 
such additional compensation shall not exceed four dollars per day while so 
employed." 

It is our opinion that the words "to be fixed by the court" used in Section 
11329 are broad enough to include a justice of the peace court and that it would 
be proper for the justice of the peace court to allow expert witness fees in 
accordance with the provisions of Section 11329. 

MARRIAGE: HEALTH EXAMINATIONS: AFFIDAVIT OF PREG
NANCY: Senate File 2, §4, 49 G. A., permits parties to a proposed mar
riage to file an affidavit of pregnancy when the woman is pregnant and 
receive a marriage license without a health certificate from either of the 
parties. 

May 6, 1941. Hon. Chet B. Akers, Auditor of State: We wish to acknowl
edge receipt of your letter of April 30th, 1941, in which you ask for an inter
pretation of Sedion 4 of Senate File 2;, enacted by the 49th General Assembly. 
Said section reads as follows: 

"Irrespective of the laboratory test results and clinical examination findings, 
the clerk of the district court shall issue a marriage license to parties to a 
proposed marriage when the woman is pregnant at the time of application, 
and in lieu of the health certificate required under this chapter such clerk of 
the district court is hereby authorized to accept an affidavit on a form pre
scribed by the state department of health, signed by an Iowa licensed physi
cian, stating that the woman is pregnant, which affidavit shall be sealed and 
available only to the contracting parties or to any interested party securing 
an order of court." 

The legislators, when considering Senate File 2 and particularly Section 4, 
had in mind the social problem that arises from children being born outside of 
wedlock. By the terms of this section the legislature made inoperative the 
provisions of the act relating to presentation of health certificates where the 
woman in a proposed marriage is pregnant. 

It is our opinion that the intent of the legislature in making Section 4 a 
part of Senate File 2 was to permit parties to a proposed marriage, when the 
woman is pregnant at the time of application, to receive a marriage license 
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regardless of the fact that either one or both parties might have syphilis in a 
communicable stage at the time of application for a license. In the case where 
an affidavit of pregnancy is filed, the issuing officer should not require a health 
certificate from either of the parties to the proposed marriage. Thus inter
preted, Senate File 2 of the Acts of the 49th General Assembly is not in con
flict with the social desire that all children be born in wedlock. 

It should be noted that it is only necessary to file the affidavit of pregnancy 
when either one of the parties is unable to furnish the health certificate re
quired by Section 1 of Senate File 2 of the Acts of the 49th General Assembly. 

TAXATION: PERSONAL PROPERTY TAX EXEMPTION: MOTOR VE
HICLES IN HANDS OF DEALERS: A dealer's registration of private 
passenger motor vehicles is sufficient to give rise to a personal property tax 
exemption on the vehicles and the exemption extends to all automobiles 
owned by the dealer, irrespective of whether they bear dealers license plates. 

May 7, 1941. State Tax Commission, Des Moines, Iowa: You have pre-
sented certain inquiries with respect to the assessment of private passenger 
automobiles in the hands of dealers. 

Since our opinion of May 23, 1940, appearing in the 1940 Report of the 
Attorney General at page 524, the question has been presented as to wl).ether 
or not the exemption of private passenger automobiles in the hands of dealers 
should extend to those automobiles which do not bear dealer's license plates 
obtained under the provisions of Section 5004.04 of the 1939 Code of Iowa, or 
to those cars stored by the dealer either at his place of business or at some 
storage point or public warehouse. It is the usual practice of dealers having 
perhaps thirty cars for sale to obtain but fifteen or twenty dealer's license 
plates, and the specific question is as to whether or not the cars that do not 
bear dealer's license plates should be taxed as personal property. 

By reference to our opinion heretofore cited, it will be seen that we arrived 
at the conclusion that the registration of private passenger motor vehicles by 
manufacturers and dealers was a registration that would be received in lieu 
of personal taxes within the provisions of Section 5008.26 of the 1939 Code. 
We arrived at this conclusion by a review of the legislative history of this 
exemption statute. Our conclusion in that opinion that the registration of 
a manufacturer did give rise to the exemption is our present opinion, but your 
question raises the point as to what will be considered a registration by a 
dealer. We presume that in every instance the dealer has been issued his cer
tificate under the provisions of Section 5004.03 of the 1939 Code. We also 
presume that he has obtained one or more sets of plates under the provisions 
of Section 5004.04 and there would be nothing in the statute to prevent the 
dealer from placing these plates on any car he has for sale. It would seem 
also that the dealer when he sold an automobile whic-h bore dealer's plates that 
he could remove the dealer's plates and put them on another automobile which 
he had for sale. This does not indicate that the dealer's registration is of any 
specific automobile. Once we conclude that the dealer's registration is sufficient 
to give rise to the personal property tax exemption, we feel we must neces
sarily extend the exemption to all private passenger automobiles owned by the 
dealer even though for all or a part of the year they bear no dealer's license 
plates. There is no duty upon the part of the dealer to put the dealer's license 
plates on any specific car, or in fact on any car. Consequently the exemption 
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cannot be made to depend upon whether or not the dealer installs dealer's plates 
on automobiles he has for sale. 

We have felt that our opinion of May 23, 1940 was very close. It will be 
recalled that this opinion reversed a former opinion dated January 17, 1940 
where we had arrived at an opposite conclusion. At the time of the opinion 
of May 23, 1940 we felt we were compelled to reach the conclusion there stated 
because we could not otherwise give expression to the amendment passed by 
the 48th General Assembly appearing as Chapter 124 where the exception to 
the exemption statute was stricken. The 49th General Assembly presumably 
had knowledge of our ruling with respect to this exemption and no legislation 
rendering such automobiles in the hands of dealers taxable was enacted. 

We feel, therefore, that the registration of a dealer is sufficient to give rise 
to the exemption and that being true, then the conclusion that the exemption 
shall extend to all automobiles owned by the dealer, irrespective of whether 
they bear dealer's license plates, necessarily follows. 

TAXATION: BANK STOCK OWNED BY IOWA RESIDENTS IN OUT 
OF STATE BANKS: Bank stock in out of state banks owned by residents 
of Iowa is not subject to taxation in Iowa. 

May 8, 1941. Mr. E. B. Shaw, County Attorney, Oelwein, Iowa: We have 
your recent request for an opinion as to whether or not shares of stock in a 
foreign banking corporation owned by a citizen and resident of Iowa are tax
able to the owner thereof in the county of his residence. 

In reply to your inquiry we will state at the outset that we do not believe 
such shares of stock in out-of-state banks are subject to tax when owned by a 
citizen of Iowa. 

Section 6985 of the 1939 Code expressly exempts the shares of stock of 
National, State and Savings Banks from the five mill money and credit tax. 
We have examined the other taxing statutes of the State of Iowa and we find 
that there is no provision for the taxing of such shares in out-of-state banks. 
Chapter 383 of the 1939 Code expressly provides for the taxation of shares of 
stock of National, State and Savings Banks located in the State of Iowa. See 
Section 6998 of the 1939 Code. 

Thus the situation with respect to the Iowa statutes is that such bank 
stock is expressly exempted from the provisions of the money and credit tax 
law and not included in the bank stock law, so we are therefore of the opinion 
that such stock in an out-of-state bank would not be taxable when owned by a 
citizen and resident of Iowa. 

Perhaps the reason for the exemption of such bank stock lies in the provi
sions of the Federal Statute where, in Title 12, Section 548 Masons' U. S. 
Code (Fed. Stats. 5219) provision is made that with respect to National Banks 
the State may provide the manner and place "of taxing all the shares of 
National Banking Associations located within its limits." If the shares of 
National Banks located outside the State were subjected to a tax when owned 
by a resident of this State, then quite likely the result would be double taxa
tion, for in each State tax laws similar to the Iowa tax laws are in force pro
viding for the taxing of such bank stock where the bank is located without 
regard to the place of residence of the owners of the stock. The taxation of 
such bank stock in out-of-state banks would savor of double taxation. Double 
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taxation is never favored. See Section 7398 and Section 7 408 of the 1939 Code 
of Iowa where provision is made for credit for double taxation. See, also 
Security Savings Bank v. Board of Review, 189 Iowa 463. In this last cited 
case the Court had under consideration the method of assessing shares of stock 
of National Banks, but with respect to double taxation used the following per
tinent language: 

"It is in the power of the legislature to make· double taxation, but the courts 
are slow to construe a statute to that end. Furthermore, there can be no 
double taxation upon the shares of national bank stock, because of the limita
tions provided in the Federal statute, Section 5219." 

In this case the Court also quoted from the case of Bank of California v. 
Richardson, 248 U. S. 476 where the Supreme Court of the United States held 
that a California tax law constituted double taxation where the tax was placed 
upon the bank and upon stockholders. In this same Iowa case the Supreme 
Court of Iowa holds that bank taxation must be construed precisely the same 
with reference to State banks as though they were National banks. 

In view of the foregoing, we are of the opinion that bank stock in out-of-state 
banks owned by residents of Iowa is not subject to taxation in Iowa. 

LEGAL SETTLEMENT: WIFE WHOSE HUSBAND IS IN CUSTODY OF 
CONTROL BOARD: A wife may not resume the settlement she had prior 
to her marriage during such period of time as heT husband is under the cus
tody of the state board of control. 

May 12, 1941. Mr. Carl V. Burbridge, County Attorney, Logan, Iowa: We 
wish to acknowledge receipt of your letter of May 7th, 1941, in which you ask 
for an opinion on the following question: 

May a wife, whose husband is serving a sentence in the State Reformatory, 
elect her settlement as that prior to her marriage during such period of time as 
her husband is under the custody of the State Board of Control under the 
abandonment statute. 

For the purpose of this opinion, we quote the following pertinent p·art of 
section 3828.088 of the 1939 Code of Iowa: 

"* * * Any settlement which the wife had at the time of her marriage may 
at her election be resumed upon the death of her husband, or if she be divorced 
or abandoned by him, if both settlements were in this state. * * *" 

The ordinary meaning of abandonment is to give up entirely; to desert; to 
forsake. For the purpose of determining the legislative intent, we must give 
the words used their usual and ordinary meaning unless it is shown that the 
legislature intended otherwise. 

The usual case when a wife is abandoned by her husband is where the hus
band, by his own free will, deserts or leaves his wife without regard to her well 
being. In a case where the husband is confined in prison, the "abandonment," 
if any, is not voluntary. He may not have any desire to desert or forsake his 
wife. We do not believe the legislature intended to cover the situation outlined 
in your question in using the word "abandoned" in the above mentioned Code 
section. 

It is therefore our opinion that a wife may not resume the settlement she had 
prior to her marriage during such period of time as heT husband is under the 
custody of the State Board of Control. 
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MARRIAGE: PHYSICAL EXAMINATION: RESIDENT PHYSICIAN 
MAY EXAMINE NONRESIDENT APPLICANTS: NONRESIDENT 
PHYSICIAN MAY EXAMINE RESIDENT APPLICANTS TEMPORA
RILY ABSENT FROM STATE: Under chapter 292 (S. F. 2), 49 G. A., 
requiring a physical examination of all applicants for a marriage license 
in Iowa showing freedom from syphilis in a communicable stage, a resident 
physician in Iowa may examine a. nonresident applicant and a nonresident 
physician may examine a resident of Iowa having a temporary residence out
side the state of Iowa. 
May 20, 1941. Dr. Walter L. Bierring, Co'fTIJI1'IIissioner of Public Health: 

We wish to acknowledge receipt of your recent request for an opinion on the 
following questions: 

1. May doctors licensed in Iowa examine nonresident applicants for license 
to wed in the State of Iowa. 

2. May Iowa residents who are temporarily living outside the State of Iowa 
be examined by a doctor licensed to practice in the State of the applicant's 
temporary residence. 

For the purpose of answering your first question, we wish to quote the fol
lowing sections of Senate File 2, Acts of the Forty-ninth General Assembly: 

"Section 1. In addition to the requirements for a marriage license as set out 
in chapter four hundred sixty-nine ( 469), Code, 1939, all .persons making appli
cation for license to marry shall, at any time within twenty (20) days prior 
to such application, be examined by a duly licensed physician in this state as 
to the existence of or freedom from syphilis, and it shall be unlawful for the 
clerk of the district court of any county in this state to issue a license to marry, 
except as otherwise provided in this chapter, to any person who fails to present 
for filing with such clerk a certificate signed by such physician setting forth 
that said person to the proposed marriage is either free from syphilis or not in 
a stage whereby it may become communicable as nearly a.s can be determined 
by a thorough physical examination and such standard microscopic and sero
logical tests as are necessary for the discovery of syphilis. 

"Sec. 8. Where a p·arty making application for the issuance of a marriage 
license is a non-resident of the state of Iowa and the state of which he is a 
resident has a law in effect requiring a test to show freedom from syphilis, as 
provided in this act, the said applicant shall be entitled to the issuance of a 
license provided he furnishes a. certificate conforming to the requirements of 
the state of which he is a resident, signed by a duly licensed .physician of said 
state, showing freedom from disease as provided in this act. 

"Where a person resides in a state which requires no physical examination as 
a prerequisite to the issuance of a marriage license and desires to make appli
cation for a marriage license in this state the said person, as a condition to the 
issuance of said license, shall be required to file a certificate signed by a duly 
licensed physician of the state in which the applicant resides, certifying that 
the said app'licant has been examined by said physician and that he is free from 
syphilis or not in a stage whereby it may become communicable and the certifi
cate shall be signed by the said physician and sworn to by him and his signa
ture acknowledged by an officer authorized to administer oaths." 

The purpose and intent of the legislature in enacting Senate File 2 was to 
prevent as nearly as possible, the marriage in this State of persons having 
syphilis in a communicable stage. We feel that this law should be liberally 
construed to carry out the intent of the legislature in enacting this law. 

It is our opinion that Section 8 of Senate File 2 presents an alternative 
method of securing the health certificate required by this law, and that Sec
tion 8 was never intended to be the exclusive method by which nonresidents of 
the State of Iowa could secure the health certificate required by Senate File 2. 

It is our conclusion that nonresidents of the State of Iowa may be examined 
by an Iowa physician or they may be examined by a physician licensed in the 
State of the applicant's residence as provided in Section 8 of said bill. 
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As to your second question, we would like to repeat that the purpose of Sen
ate File 2 was to p'l'event marriages in the State of Iowa where either of the 
parties has syphilis in a communicable stage. The purpose of the law will be 
carried out if the person who makes application for a marriage license is able 
to present a certificate of a physician stating that said person is free from 
syphilis in a communicable form. 

With the above thought in mind, it is our opinion that an Iowa resident tem
porarily residing in another State may properly be considered to be governed 
by Section 8 of Senate File 2. We do not believe that the legislature in using 
the words "resident" and "nonresident" intended to use those words in the 
same strict legal sense as those words would be interpreted in construing a 
voting statute. 

It is our conclusion that an Iowa resident who is temporarily living outside 
the State may be examined and procure his health certificate as contemplated 
by the p'rovisions of Senate File 2 from a physician licensed to practice in the 
State where he is teiilllorarily residing. 

DOMICILE AND RESIDENCE: MINOR CHILDREN IN CUSTODY OF 
DIVORCED MOTHER: LEGAL SETTLEMENT IS THAT OF MOTHER 
AND NOT OF THEIR NATURAL FATHER: While the general rule is 
that the legal settlement of a minor child follows that of his father, such set
tlement may be changed by order of court in divorce proceedings wherein the 
mother is granted the custody of the minor children, so that the legal settle
ment of the children is that of their mother and not of their natural father. 

May 21, 1941. Mr. Glen L. Eichhorn, County Attorney, Montezu.ma, Iowa; 
Mr. John C. Moon, County Attorney, Ottumwa, Iowa,: This will acknowledge re
ceipt of your joint letter of May 6, wherein you ask our opinion on the follow
ing question: 

"Prior to 1935, Mr. and Mrs. Lauren Maston and their two minor children 
were residents of and had settlement in Wapello County, Iowa. In that year 
(1935) Mrs. Maston divorced her husband and obtained custody of the two 
minor children in the decree entered in said divorce action. No support money 
was granted. In October, 1935, Mrs. Maston left Wapello County with the 
children and went to Poweshiek County, Iowa, where she was married to Glen 
Winchell in March, 1936. Mr. Maston's settlement continues in Wapello Coun
ty. She and her second husband lived together as man and wife until about the 
first of April, 1941, and during that period Mrs. (Maston) Winchell retained 
the custody of the two minor children by her first marriage. No divorce has 
been granted, but the separation still continues. 

"We are aware, of course, of the general rule that minor children take the set
tlement of their father. However, since this rule is modified in some cases we 
would like the opinion of your office on whether in the p'l'esent case the general 
rule above stated will prevail or whether the minor children will take the settle
ment of their mother who has had the legal custody since 1935." 

As stated in your letter above quoted, the general rule is that the legal set
tlement of a minor child follows that of his father. However, we wish to call 
your attention to our opinion under date of April 25, 1939, directed to Mr. 
Archie R. Nelson, County Attorney of Cherokee, Iowa, and found on page 195 
of 1940 Report of Attorney General. In that opinion, we held that the legal set
tlement of a minor child is in the county of its maternal grandparents to whom 
the custody of the child had been given by order of court. We also wish to call 
your attention to the case of Vanderwarker's Estate, Hicks vs. Fox, 83 N. W. 
538, which is set out at some length in said opinion. The same reasoning ap-
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plies in the instant case, that is, that the legal settlement of a child may be 
changed by an order of court. In the instant case, the custody of the minor 
children was given to their mother in a divorce action. 

It follows that it is our opinion that the legal settlement of the children is 
that of their mother and not that of their natural father. The mother of the 
children obtained legal settlement in Poweshiek County by marrying Glen Win
chell. From the facts as stated in your letter, it is our opinion that the legal 
settlement of the minor children is in Poweshiek County. 

TAX SALES: ANNUAL TAX SALE STATUTE AS AMENDED: NON
EFFECT ON STATUTE PROVIDING FOR SUSPENSION OF TAXES 
OF OLD-AGE ASSISTANCE RECIPIENTS: Section 7244, C., '39, as 
amended by S. F. 310, 49 G. A., does not affect or repeal §6950.1, C., '39, pro
viding for suspension of taxes to persons issued a. certificate of old-age as
sistance until after the death of the old-age assistance recipient or after such 
recipient goes off the old-age assistance rolls. 
May 22, 1941. Mr. M. D. Hall, County Attorney, Indianola, Iowa: This will 

acknowledge receipt of your letter of May 20, wherein you ask whether or not 
Section 7244, 1939 Code of Iowa, as amended by Senate File 310 of the 49th 
General Assembly applies to taxes which have been suspended under the author
ity of Section 6950.1. 

Section 7244, as amended, reads as follows: 
"Annually, on the first Monday in December, the Treasurer shall offer -at his 

office at public sale all lands, town lots, or other real property on which taxes 
of any description for the preceding year or years are delinquent, which sale 
shall be made for the total amount of taxes, interest and costs due and unpaid 
thereon, including all prior suspended taxes. PROVIDED, however, that no 
property against which the county holds a tax sale certificate shall be offered or 
sold. No interest or penalty on suspended taxes shaU be included in the sale 
price except that six per cent interest per annum from the date of suspension 
shall be included as to taxes suspended under provisions of 6950." 

(That part of the above quoted section which is italicized is contained in 
Senate File 310.) 

Section 6950.1, 1939 Code of Iowa, reads as follows: 
"Suspension of taxes. Whenever a person has been issued a certificate of 

old-age assistance and is receiving monthly or quarterly payments of assistance 
from the old-age assistance fund, such person shall be deemed to be unable to 
contribute to the public revenue. The State Board of Social Welfare shall 
thereupon notify the bQard of supervisors, of the county in which such assisted 
person owns property, of the aforesaid fact giving a statement of property, real 
and p·ersonal, owned, possessed, or upon which said person is paying taxes as a 
purchaser under contract. It shall then be the duty of the board of supervisors 
so notified, without the filing of a petition and statement as specified in section 
6950, to order the county treasurer to suspend the collection of all the taxes 
assessed against said property and remaining unpaid by such person or con
tractually payable by him, for such time as such person shall remain the owner 
or contractually prospective owner of such property, and during the period 
such person receives monthly or quarterly payments of assistance from the old
age assistance fund." 

It will be noted that Senate File 310, 49th G. A., did not sp'ecifically repeal 
the provision of Section 6950.1. 

It is, therefore, our opinion that the provision of Section 6950.1 should still 
be given effect and that as long as a recipient of old age assistance continues 
to receive old age assistance, that the taxes on his property should be suspended 
each year. 
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It is, therefore, our further opinion that the legislative intent behind the 
enactment of Senate File 310 was to permit the county treasurer to sell prop
erty at tax sale for all taxes due on said property including those suspended by 
reason of the owner of the property receiving old age assistance, but only after 
the death of such property owner or after the time when he stopp·ed receiving 
old age assistance. 

Under the provisions of section 7244 before its amendment by Senate File 
310, there was no provision for the sale of property for suspended taxes unless 
said taxes were due and delinquent. Said taxes could only become due and 
delinquent if the property owner sold said real estate or in case the property 
upon which the taxes had been suspended passed by devise, bequest or inherit
ance to any person other than the surviving spouse or minor child of said 
property owner. To hold that the county treasurer should sell property for 
taxes which had been suspended under the provision of section 6950.1 would 
render said section 6950.1 meaningless. 

It is, therefore, our opinion that the county treasurer should not sell at tax 
sale, any property belonging to an old age assistance recipient, and upon which 
taxes have been suspended, until after the death of said old age assistance 
recipient, or after such recipient goes off the old age assistance rolls. 

STATE OFFICERS AND DEPARTMENTS: PRINTING BOARD TO LET 
CONTRACTS, PRESCRIBE STANDARDS OF PRINTING, STOCK, AND 
MATERIALS: DEPARTMENTS MAY DESIGNATE FORMS AND CON
TENTS: Section 183, C., '39, provides that the printing board shall let 
contracts for all printing for all state offices, departments, boards, and com
missions when the cost of such printing is to be payable out of any taxes, etc., 
collected for state purposes; and §1921.017, C., '39, gives the Iowa Liquor 
Control Commission authority to make rules and regulations prescribing 
what official seals should be attached to packages of liquor, but such author
ity is limited to prescribing the design and contents of such seals and does 
not include or abrogate the power of the printing board to let the contracts 
for the printing of such seals or to prescribe the standards of printing, stock, 
or materials. 

May 22, 1941. Hon. George A. Wilson, Governor of Iowa, Des Moines, Iowa: 
We have your letter of May 16, wherein you quote from a recent communication 
to you from the Iowa Liquor Control Commission, wherein you request the 
opinion of this office as to whether the Iowa Liquor Control Commission should 
determine the kind and price of seals to be purchased, and as to the authority 
of the Commission to provide a certification label without reference to the State 
Printing Board. 

The State Printing Board was created by the 39th General Assembly in the 
enactment of what is known as Chapter 286, Acts of the 39th General Assem
bly. An examination of the original act clearly discloses that it was the inten
tion of the legislature to place all printing of the state under the jurisdiction 
of the State Printing Board, except printing for any institution which is able 
to do its own printing in its own plant. The statutes governing the State 
Printing Board and its jurisdiction are found in Chapter 14, Code of 1939, and 
in section 183 we find the following: 

"The printing board shall: 
"1. Let contracts, excep·t as provided in section 205, for all printing for all 

state offices, departments, boards, and commissions when the cost of such print
ing is payable out of any taxes, fees, licenses, or funds collected for state pur
poses. 
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"2. Direct the manner, form, style, and quantity of all public printing when 
such matters are not otherwise expressly prescribed by law. 

"3. * * *" 
The exception noted in paragraph 1 of the above provision covers institutions 

or departments located outside the city of Des Moines, and in those instances, 
as it clearly appears from section 205, the institution must take bids and is only 
authorized to enter into a contract after the State Printing Board has ap'proved 
the same. 

This all clearly indicates that it was the intention of the legislature that all 
of the printing of the state should be contracted for by the State Printing 
Board, except such as might be clearly and specifically excepted therefrom. 

In paragraph 4 of section 187 of the Code the State Printing Board is em
powered to fix the standards for printing and for stock and material. 

It is not difficult to understand the reasons for these various provisions. It 
is a recognition by the legislature that the State Printing Board, organized and 
set up for the purpose of handling state printing, would be in a better position 
to contract for printing and to determine the nature of the printing and stock 
and material best adapted for particular purposes. 

Any authority that may be lodged in the Iowa Liquor Control Commission 
with reference to the purchase or contracting for certification labels or seals 
must be found in the Iowa Liquor Control Act, which appears in the Code as 
Chapter 93.1. In section 1921.017 we find the following: 

"1. The commission may make such rules and regulations not inconsistent 
with this chapter, which to the commission may seem expedient or necessary for 
carrying out the provisions of this chapter and for the efficient administration 
thereof. 

"2. Without attempting or intending to limit the power of the commission as 
to the provisions contained in subsection 1 hereof, it is declared that the com
mission may and it does have the power to make regulations in the manner set 
forth in the foregoing subsection and that said powers shall extend to and 
include the following: * * * 

"g. Prescribing what official seals or labels should be attached to the packages 
of liquor sold under this chapter including the various kinds of official seals or 
labels for the different classes or varieties or brands of liquors. * * * 

"q. The Liquor Control Commission shall prepare, print and furnish all forms 
required under this chapter." 

From the foregoing it appears that the Liquor Control Commission has power 
to make regulations "prescribing what official seals or labels should be attached 
to the packages of liquor sold", and has power to make regulations for the 
preparation, printing and furnishing of forms, but nowhere in the last above 
quoted section is there anything indicating a clear and distinct intention on the 
part of the legislature that the contracting for these seals should be taken from 
the State Printing Board. 

When in section 1921.017 in paragraph g of subsection 2, the legislature said 
that the commission should have power to make rules and regulations, including 
the prescribing of official seals and labels, they were authorizing and empower
ing the Commission to designate the form of the seal and the p.rinted content of 
the seal, but they were not attempting to invade the power and duty imposed 
upon the State Printing Board to contract for the seals and to prescribe the 
standards of the printing and stock and material involved in their manufacture. 

When under paragraph q of section 1921.017 the commission is directed to 
prepare, print and furnish all forms the legislature was doing nothing more 
than directing the Commission to prepare and cause to be printed in the usual 
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manner and pay for the forms necessarily required for the conduct of the busi
ness of the Commission. Nowhere in the Iowa Liquor Control act is there any 
indication of an intention to except the printing required by the Liquor Control 
Commission from the general provisions of the law relating to state printing. 

In addition to the foregoing, it is significant that on August 1, 1934, an opin
ion was rendered from this department on the question as to the authority of 
the Liquor Control Commission to contract for their own printing, and in which 
opinion it was held that the Liquor Control Commission had no authority to 
contract for their own printing, but that the printing of the Liquor Control 
Commission should be contracted for by the State Printing Board. Since that 
time the Liquor Control Commission has submitted all of its needs for printing 
to the State Printing Board, and the State Printing Board has contracted for 
same. The opinion has been the basis for action by both the Liquor Control 
Commission and the Printing Board ever since its rendition and without excep
tion. Four regular sessions of the General Assembly have been held since that 
time, and no action has ever been taken or even suggested by way of empower
ing the Liquor Control Commission to purchase or contract for, or to change its 
authority with reference to printing or certification. The courts will invariably 
give great weight to the construction placed upon the statutes by administra
tive bodies, particularly when successive sessions of the legislative branch have 
been cognizant of such construction and have made no eff'ort to amend the law 
to effect a different result. 

It is our considered opinion that the authority of the Liquor Control Com
mission with reference to the purchase of seals is confined to determining the 
design and content of the seal and that the determination of printing, stock and 
materials and the letting of the contracts is the power and duty of the State 
Printing Board. 

POOR SUPPORT: EXPENSE OF TRANSPORTING PAUPER TO COUN
TY OF LEGAL SETTLEMENT: COUNTY RESPONSIBILITY: If a 
poor person removes from the county of his legal settlement with the ac
quiescence of the county authorities, the county may not thereafter refuse 
to transport such person back to his home. 

May 27, 1941. Mr. H. Wayne Bwck, County Attorney, Audubon, Iowa: This 
will acknowledge receipt of your letter of May 23 wherein you ask our opinion 
on the following question: 

"The question I wish you to give me an opinion on is whether or not Audubon 
County should pay the costs of transp·orting this family back to Dickinson 
County or whether the expense should be borne by Dickinson County itself. 

"Prior to the year, 1938, G. N. Jones and family moved into Dickinson County 
and had lived there continuously for some three years. They had legal settle
ment in Audubon County prior to moving to Dickinson County but lived in 
Dickinson County, according to the admission of the Relief Director of Dick
inson County, Iowa, for two years before they asked for any help from Dickin
son County. They then became recipients of relief from Dickinson County and 
was so receiving relief in June, 1938. Under arrangements with the relief 
director of Dickinson County they then moved to the town of Brayton in 
Audubon County, Iowa, to be there for a short time or until a child was born 
to his wife. They have remained in Brayton since that time and have received 
relief from Dickinson County ever since moving to Brayton, Iowa. 

"Just recently Dickinson County officials made a change in their relief policy 
and have refused to extend relief to any person living outside their county limits 
and so notified the Jones family to that effect. That left the Jones family 
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stranded in this county with no way of getting back to Dickinson County un
less someone transports them there. Dickinson County under the provisions 
of Section 3828.090 of the Code of Iowa, 1939, is of the opinion that Audubon 
County should bear the costs of transporting them back, and Audubon County 
under the provisions of Section 3828.096 claims that Dickinson County should 
bear the costs of transporting them." 

For the purposes of this opinion, we quote in part from Section 3828.090, 
which reads as follows: 

"Foreign paupers. 1. Any person who is a county charge or likely to become 
such, coming from another state and not having acquired a settlement in any 
county of this state. or any person having acquired a settlement in any county 
of this state who removes to another county, may be removed from this state or 
from the county into which such person has moved, as the case may be, at the 
expense of the county wherein said person is found, upon the p'etition of said 
county to the district or superior court of that county. * * * " 

We also quote in part from Section 3828.096 which reads as follows: 
"County of settlement liable. The county where the settlement is shall be 

liable to the county rendering relief for all reasonable charges and expenses 
incurred in the relief and care of a poor person, and for the charges of removal 
and expenses of support incurred. * * *" 

It is our opinion that Section 3828.090 above quoted applies only in those 
instances wherein the legal settlement of the poor person has not been deter
mined and it is necessary for the court to decide in which county or state 
the settlement of such poor person should be. From the facts as stated in your 
letter, there appears to be no dispute as to the legal settlement of the poor per
son in the instant case. Consequently, it is our opinion that Section 3828.096 
applies. 

It is our further opinion that if the poor person removes from the county 
of his accepted legal settlement with the acquiescence or approval of the county 
authorities of such county, which situation exists in the instant case, then the 
county of his legal settlement may not thereafter refuse to· transport such 
poor person back to his home. Consequently, it is our opinion that the expense 
of the removal of such poor p'erson back to Dickinson County should be borne 
by Dickinson County and not by Audubon County. 

SOCIAL WELFARE: COUNTY EMPLOYEES UNDER CONTROL OF 
STATE BOARD: MERIT EXAMINATIONS: Where §§3661.013 and 
3828.003, C., '39, conflict, §3828.003 should be given precedence and all county 
employees coming under the supervision and control of the state board of 
social welfare must pass a merit examination. 

May 27, 1941. Mr. Eugene J. Kean, County Attorney, 507 Bank & Ins. 
Bldg., Dubuque, Iowa: This will acknowledge receipt of your letter of May 21, 
wherein you ask our opinion on the following question: 

"One of the clerical workers under the county board of social welfare failed 
to pass the merit system examination for the position he was holding at the 
time of said examination. The county board of supervisors is not willing to 
dismiss him upon their own motion, nor upon the demand of the state board 
of social welfare. This county has now integrated the various social agencies 
into one office. The question now raised under the above facts is as follows: 
does the state board of social welfare have the power to pass upon the com
petency of clerical and stenographic help, or to set up standards for qualifica
tion on clerical help by the imposition of merit system examinations, in view 
of the second paragraph of section 3661.013 of the 1939 Code of Iowa." 
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Section 3661.013, 1939 Code of Iowa, reads as follows: 
"County board employees. The county board shall employ a county director 

and such other personnel as is necessary for the performance of its duties. The 
number of employees shall be subject to the approval of the state board. The 
county director and all employees shall be selected solely on the basis of the 
fitness for the work to be performed, with due regard to experience and train
ing, but graduation from college shall not be made a prerequisite of any such 
appointment. It shall be a prerequisite to obtaining an api>ointment that the 
applicant shall have been a legal resident of Iowa for at least two years prior 
to the time of making said application. 

"Any a.ppointment made by the county board other than clerical or steno
graphic help, shall be subject to review by the state board in this respect, that 
if any appointee is not properly carrying out the duties for which he is ap
pointed, or if any appointee is not qualified or capable of handling the duties 
for which he is appointed, and the state board so finds, it shall certify a. copy 
of such finding to the county board and the county board shall then discharge 
the said employee and shall fill the vacancy." 

Also, for the purpose of this opinion, we quote in part from Section 3828.003, 
1939 Code of Iowa: 

"Powers amd duties of the state board. The state board shall be the re
sponsible authority for the efficient and impartial administration of this chap
ter. To this end the state board shall formulate and make such rules and 
regulations, outline such policies, dictate such procedures and delegate such 
powers as may be necessary to carry out the provisions and purposes of this 
chapter. 

"The state board shall: 
"* * * 
"2. Cooperate with the federal social security board, created by title VII 

of the social security act, Public No. 271, enacted by the 74th congress of the 
United States and approved August 14, 1935, in such reasonable manner as 
may be necessary to qualify for federal aid for old-age assistance, including 
the making of such reports in such form and containing such information as 
the federal social security board, from time to time, may require, and to com
ply with such regulations as said federal social security board, from time 
to time, may find necessary to assure the correctness and verification of such 
reports. * * *" 

The 76th Congress amended the Federal Social Security Act requiring that 
after January 1, 1940, all states wishing to participate in federal funds must 
establish and maintain personnel standards on a merit basis. In other words, 
before the state of Iowa can continue to receive federal funds from the Federal 
Social Security Board, it was necessary that a merit system be instituted in 
the state of Iowa. Such merit system necessarily extended to all employees 
under the control of the State Board of Social Welfare. The authority for 
the State Board of Social Welfare to so act is found in the provisions of 
Section 3828.003 above quoted. 

In your letter you state that Dubuque County is an integrated county. As 
such, all of the employees of the Dubuque County Social Welfare office are paid 
by the state and are subject to control by the State Board of Social Welfare. 
Section 3661.013 above quoted apparently gives the County Board the right 
to employ any clerical or stenographic help which it chooses. However, under 
the provisions of Section 3828.003 above quoted, the State Board of Social W el
fare must cooperate with the Federal Social Security Board in all resp'ects so 
as not to lose federal funds. 

Under the amendment to the Federal Social Security Act, it has become 
necessary for the State Board of Social Welfare to require all employees, in
cluding clerical and stenographic help in the county offices, to come under the 
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merit system and to pass a merit examination. It thus appears that in actual 
operation, section 3661.013 and section 3828.003 are in conflict with each other. 
It is our opinion that in such a case, section 3828.003 should be given precedence 
and that all employees coming under the supervision and control of the State 
Board of Social Welfare must be required to join in the operation of the merit 
system and pass a merit examination. 

GRAND ARMY OF THE REPUBLIC: PROPERTY OF DISBANDED POST: 
RIGHTS OF STATE DEPARTMENT: The state department of the 
Grand Army of the Republic is entitled to the prop'erty of any disbanded 
p'ost unless it is shown that the post has voted to dispose of its p.roperty in 
the manner provided by the rules and regulations of the G. A. R. 

May 28, 1941. Amy Noll, Secref:atry, Grand Army of the Republic: We wish 
to acknowledge receipt of your letter of May 26th, 1941, in which you present 
a question as to the right of the Department of Iowa Grand Army of the Re
public to require that the property of the various disbanded Iowa Posts of the 
Grand Army of the Republic be delivered to the Department Headquarters. 

It should be noted that the Grand Army of the Republic is incorporated and 
that the Department of Iowa Grand Army of the Republic also has corporate 
existence. 

We quote Article 1, Section 1 of Chapter II of the Rules and Regula.tions 
of the Grand Army of the Republic: 

"A Post may be formed by the authority of a Department Commander, or 
of the Commander-in-Chief (where no Department organization exists), on 
the aplJlication of not less than ten persons eligible to membership in the Grand 
Army of the Republic; and no Post shall be recognized by the members of the 
Grand Army of the Republic unless acting under a legal and unforfeited 
charter." 

We must recognize that the various Posts of the Grand Army of the Republic 
came into existence by virtue of the Articles of the National organization and 
with the approval of the State Department of the Grand Army of the Republic. 
It is also clear that the various Posts are subject to the Rules and Regulations 
of the Grand Army of the Republic. 

We quote Article 1, Section 3 of Chapter V of the Rules and Regulations of 
the Grand Army of the Republic: 

"Post charters shall not be surrendered while one member desires continuance 
of the Post. In case of surrender or forfeiture of a charter, the property of 
the Department, including books of record and Post papers shall be immedi
ately turned over to the Assistant Adjutant-General of the Department En
caiflpment, and shall be subject to the disposition of the Department Encamp
ment. If any Post has any property, moneys or effects of any kind unexpended 
when the Post has disbanded, then such property, money or effects shall become 
the property of the Department. Any Post surrendering its charter may, if it 
shall so vote, deposit all books of record and Post papers with the nearest 
historical society, public library or managers of a Grand Army memorial build
ing, within such Department, to be kept and preserved by such society, library 
or managers of such memorial building. The receipt of such historical society, 
public library or managers of a Grand Army memorial building deposited 
with the Assistant Adjutant-General, shall be evidence that the Rules and 
Regulations have been complied with. It shall be the duty of the Commander 
of the Post making such deposit to procure such receipt and forward the same 
to the assistant Adjutant-General." 

From the above there seems to be no question but what the State Department 
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is entitled to the property of any Post upon surrender or forfeiture of the Post's 
charter unless the Post has voted to deposit all books of record and Post pap~rs 
with some organization mentioned in the above Article. 

In order that any organization mentioned in Article 1, Section 3 of Chapter V 
may retain any books or records of any Post of the Grand Army of the Repub
lic, it is necessary to show that the Post and such organization receiving the 
books and records have complied with the above mentioned requirements. 

The necessity of the aforementioned Article in respect to the property of dis
banded Posts is obvious. The property of the Post may best be preserved by the 
State Department and any retention of Post property by any organization men
tioned in Article 1, Section 3 of Chapter V should be in strict compliance with 
said Article of the Grand Army of the Republic. 

The State Department is entitled to the property of any disbanded Post un
less it is shown that the Post voted to dispose of its property in the manner 
provided in the above Article. 

GASOLINE TAX: OATHS WITH REFUND CLAIMS: COUNTY AUDI
TOR OR TREASURER NOT TO ADMINISTER: A county auditor or 
county treasurer is not authorized to administer oaths in connection with 
claims for gasoline tax refunds. 

May 28, 1941. Han. W. G. C. Bagley, State Treasurer: We have your request 
for an opinion as to whether the county auditor or county treasurer is author
ized to administer oaths in connection with claims for refund of the gasoline 
tax. 

Section 1216, Code, 1939, provides as follows: 
"The following officers and persons are empowered to administer oaths and 

to take affirmations in any matter pertaining to the business of their respec
tive office, position, or appointment. 

"1. * * * 
"2. * * * 
"3. All county officers other than those named in section 1215." 
Under this section county auditors and county treasurers are authorized 

to administer oaths in any matter "pertaining to the business of their respec
tive office." The gasoline tax refund in no manner pertains to the business of 
the office of either the auditor or the treasurer, and therefore there would be 
no authority in the auditor or the treasurer to administer oaths in connection 
with the claim for gasoline tax refund. 

This opinion is in accordance with the opinion rendered by this office on 
March 25, 1940, in connection with the authority of the county auditor to ad
minister oaths outside his office in connection with the absent voters' ballot~t. 

MILITARY SERVICE: PUBLIC OFFICERS AND EMPLOYEES IN
DUCTED: THIRTY DAYS PAY: State and municipal officers and em
ployees inducted into military service other than the national guard prior 
to March 18, 1941, are not entitled to thirty days pay under §467.25, C., '39, 
as amended by Senate File 16, 49 G. A. 

May 28, 1941. Hon. C. Fred Porter, State Comptroller: We have your re
quest of May 26 as to whether officers or employees inducted into military serv
ice prior to March 18, the effective date of Senate File 16, are entitled to thirty 
days' pay. 

Section 467.25, as amended by Senate File 16, Acts of the 49th General As-
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sembly (which became effective by publication on March 18, 1941), has, be
ginning with March 18, 1941, read as follows: 

"State and municipal officers a11d employees not to lose pay while on duty. 
All officers and employees of the state, or a subdivision thereof, or a munici
pality therein, who are members of the national guard, organized reserves or 
any component part of the military, naval, or air forces or nurse corps of this 
s/P.te or nation, o1· who are or may be otherwise inducted into the malitary·. 
service of this state or of the United States, shall, when ordered by proper 
authority to active service, be entitled to a leave of absence from such civil 
employment for the period of such active service, without loss of status or 
efficiency rating, and without loss of pay during the first thirty days of such 
leave of absence. The proper appointing a.uthority ma.y 1nake a temporary ap
pointment to fill any vacancy created by such leave of absence." 

The italicized portion of the foregoing quoted section is the part which 
went into the section by reason of Senate File 16. 

Prior to the amendment of this section by Senate File 16, the provisions of 
this section applied only to members of the national guard. The amendment 
only adds further classes in addition to the national guard and attempts to 
make the addition all-inclusive. This is done by adding "organized reserves", 
also by adding disjunctively "any component part of the military, naval, or 
air forces or nurse corps of this state or nation", and further adding dis
junctively "who are or may be otherwise inducted into the military service of 
this state or of the United States." 

Nowhere are there any words indicating that the act is to have any re
troactive effect. Nowhere are there any words used indicating a past induc
tion. If it should be contended that the words "who are" were intended to have 
the same effect as the words "who have been" it is a sufficient answer to point 
out that the language would apply only to those "otherwise inducted" and 
would not apply to the "organized reserves", and it cannot be logically con
tended that the legislature would intend to make one class retroactive and an
other class not retroactive. For an act to be retroactive in its effect it must be 
clearly manifest by the language of the act that the legislature intended it 
to be retroactive. There is nothing in Senate File 16 to so indicate. 

It is, therefore, our holding that there is no basis for the payment of thirty 
days' pay under section 467.25 as amended by Senate File 16 to those who are 
inducted into the service prior to March 18, the effective date of the act. 

The foregoing, of course, does not apply to members of the national guard. 

INSURANCE: FOREIGN ASSESSMENT LIFE INSURANCE COM
pANIES: BUSINESS TAX: CERTIFICATES: Senate File 100, 49 G. A., 
does not impose a tax on business done during the year 1940 by foreign 
assessment life insurance companies which operated under Chapter 400, C., 
'39, and the certificates of such companies for 1941 should be issued without 
the payment of such tax. 

May 29, 1941. State Insurance Department, Des Moines, Iowa.: Receipt is 
acknowledged of your letter of May 9th requesting an opinion with respect 
to the application of Senate File 100. We understand your question to be as 
follows: 

"Section 7022 of the 1939 Code of Iowa provides for a gross premium tax to 
be paid by foreign insurance companies. Senate File 100 of the Acts of the 
49th General Assembly removed the exclusion formerly in Section 7022 apply
ing to associations doing business under Chapter 400, and the result is that 
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such foreign corporations doing business under Chapter 400 are now required 
to pay the gross premium tax. The question is whether or not such a foreign 
assessment association doing business under Chapter 400 is liable for taxes 
on premiums during the year 1940 for business done in this State, and if the 
certificates authorizing such associations to engage in business during 1941 
should be withheld as provided in Section 7023 of the 1939 Code until payment 
of said tax." 

In reply to your question we call attention to the fact that the corporations 
doing business under the provisions of Chapter 400 receive their certificates 
as of date April 1st of each year authorizing such companies to do business for 
a period of one year. See Section 8702 of the 1939 Code. We next call your at
tention to the effective date of Senate File 100. This amendment was published 
on May 1, 1941 and became a law May 2, 1941. It thus becomes apparent that 
under the law as it existed at the time the foreign companies were to receive 
permits to do business for a twelve-month period, there was no statute pro
viding that such companies should pay gross premium tax upon the past year's 
business in Iowa as a prerequisite for the granting of the permit. 

An examination of Section 7022 shows that the statement filed by the insur
ance companies is the first step toward the assessment of the tax. This state
ment must be filed within ninety days after the close of the year, and the tax 
is due when computed by the Tax Commission. After the passage of Senate 
File 100, the next date for the filing of a statement by the insurance companies 
will be in 1942. The next due date for the payment of the tax after the passage 
of Senate File 100 will also be in 1942. All laws should be given a prospective 
interp-retation unless a legislative intention for a retrospective interpretation 
can be found in the Act. We do not believe a retrospective interpretation can be 
found here. At the time this Senate File 100 was passed, the Legislature knew, 
or should have known, that all corporations doing business under Chapter 400 
had already reported and presumably should have received their certificates 
to do business for a twelve-month period from April 1st. 

In view of the above, we are of the opinion that no tax based on business done 
during the year 1940 should be collected from companies which operated during 
that year under Chapter 400, and that the certificates should issue without the 
payment of such tax. 

We wish it understood that we at this time do not pass upon the question of 
whether or not such companies will have to pay a tax in the year 1942 upon 
the premiums received during the year 1941 and prior to the effective date of 
Senate File 100. Research has shown that it would be entirely within the power 
of the Legislature to have placed the tax on the receipts of premiums during 
the previous year. Our opinion is confined solely to the legislative intent as 
shown by the dates of the reports, the certificates, and the amendment. We 
are not at all impressed with the argument that the Legislature could not have 
laid this tax on premiums received before the effective date of the Act. We 
feel there is ample authority for the legislative power to so tax found in Ex 
rel. Connecticut Mutual Life Ins. Co. v. Kelsey, 101 N. Y. Supp. 902; Sovereign 
Cam.p, W. 0. W. v. Casodos, 21 Fed. Supp. 989, and Stnte v. National Life Ins. 
Co., 275 N. W. 26. We feel these cases will be of interest if a subsequent 
question is submitted involving the right to lay the gross premium tax against 
a company operating prior to the amendment under Chapter 400 for the period 
from January 1st to May 2nd, 1941. 
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COOPERATIVE ASSOCIATIONS: FILING OF AMENDMENT TO AR
TICLES: TIME OF MEETINGS SPECIFIED IN ARTICLES: REASON
ABLENESS: Section 8491, C., '39, is not mandatory but is directory, and 
if an amendment to corporation articles is not filed until after thirty days, 
it does not become effective until the date of filing. 

Articles of a cooperative association under chapter 390, C., '39, which pro
vide for an annual meeting, the date to be determined by the board of direc
tors or executive committee, are reasonable and not illegal. 
May 29, 1941. H on. Earl G. Miller, Secreta,ry of State: We have your 

inquiry as to whether the provisions of section 8491 of Chapter 390 of the 
Code of 1939 with reference to the filing of amendments to articles of corpora
tions incorporated under Chapter 390 are mandatory or directory. 

Said section 8491 provides as follows: 
"Within thirty days after the adoption of any amendment to its articles of 

incorporation, the association shall cause a copy of such amendment to be 
recorded in the office of the Secretary of State". 

It is our view that this provision of the statute is not mandatory, but direc
tory, the effect being that if an amendment is adopted, and if within thirty 
days it becomes effective as of the date of its adoption, but that if not filed 
until after thirty days it does not become effective until the date of filing. 

You also inquire as to the legality of the provisions of articles of incorpora
tion under Chapter 390 which provide that the annual meeting of the corpora
tion shall be held at the office of the association during the month of February 
or March of each year, at such time and date during either of said months as 
the executive committee shall determine, ten days notice of said time, place 
and date being given by publication of same in a publication of general circu
lation among the members of the corporation. Your question is particularly 
directed to the time of the holding of the meeting as designated in the pro
posed articles. 

It is our view that such a provision providing for the annual meeting to be 
held within a certain designated period, the exact date to be determined upon 
by the board of directors or executive committee of the corp·oration, is a reason
able provision and is not illegal. 

COOPERATIVE ASSOCIATIONS: "ORGANIZATION STOCK" WHICH IS 
NOT IN FACT STOCK: VOID PROVISION IN ARTICLES: ORGAN
IZATION OF COOPERATIVES: Where cooperative association articles 
provide for "organization stock" which is not stock in a legal sense, a pro
vision is illegal and void which provides that a stockholder must have a 
property interest in the corporation and without such interest there would 
be no right to vote. 

Corporations which are in fact cooperatives must be organized under 
chapter 390.1, C., '39, and not under chap,ter 384. 

May 29, 1941. Hon. Earl G. Miller, Secretary of State: We have your re
quest for an opinion on the form of Articles of Incorporation proposed to be 
used by the Iowa Farm Service Company in incorp'orating local county farm 
service companies, and in which you state the following question: 

"May the form of articles of incorporation submitted legally be used to 
incorporate a corporation under Chapter 384 of the Code of Iowa, 1939." 

We understand your position to be that under the form of articles submitted 
a corporation could not be incorporated under Chapter 384 of the Code, but 
could only be incorporated under the provisions of Chapter 390.1 entitled "Co-
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operative Associations (Newly Organized)", after eliminating what you sug
gest as certain objectionable features. 

What is now Chapter 390.1 of the Code, 1939, was enacted as Chapter 94 
Acts of the 46th General Assembly. It relates to cooperative corporations. 
The title to that act was in the following language: 

"An Act to revise and modernize the laws relating to cooperative corpora
tions with and without capital stock; to define such corporations, and other 
terms; to provide for the incorporation, regulation, renewal, dissolution and 
internal affairs of such corporations; to define their necessary and permissible 
powers and activities; to provide for classes of stockholders and the rights, 
privileges, duties and obligations of stockholders and members; to exempt 
certain cooperative securities from the Iowa securities act; to permit marketing 
contracts and provide remedies thereon; to require certain fees, reports and 
penalties; to regulate the use of the word 'cooperative'; to extend the act 
to certain existing cooperatives; to permit ·the admission of foreign coo·p'era
tives; to limit the application of chapters three hundred eighty-nine (389) and 
three hundred ninety (390) of the 1931 code of Iowa, and for other related 
purposes." 

At the time of the enactment of Chapter 390.1, Code 1939, there was in exist
ence as cooperative laws chapters 389 and 390 of the Code, and when Chapter 
94, Acts of the 46th General Assembly was enacted, section 61 thereof (section 
8512.60, Code 1939) provided specifically that the provisions of chapters 389 
and 390 should be inoperative as to corporations chartered from and after July 
4, 1934, (the effective date of the act). In other words that no corporations 
should be chartered under the provisions of Chapters 389 and 390 from and 
after Chapter 94, Acts of the 46th General Assembly became effective. 

In section 8512.02 under Chapter 390.1 a cooperative is defined in the fol
lowing language: 

"A 'cooperative association' is one which, in serving some purpose enumer
ated in section 8512.06, deals with or functions for its members at least to the 
extent required by section 8512.03, and which distributes its net earnings among 
its members in proportion to their dealings with it, except for limited dividends 
or other items permitted in this chapter; and in which each voting member 
has one vote and no more. 

"'Association' means a corporation formed under this chapter." 
Section 8512.03 of the Code provides that such an association shall not deal 

or function with or for nonmembers to an extent exceeding one-half of the 
value of business done by it. 

Section 8512.04 provides that no person, firm or corporation he1·eajter or
ganized, which is not an association defined in the chapter shall use the word 
"coop·erative" or any abbreviation thereof in its name or its advertising or in 
any connection with its business. 

The form of the articles of incorporation submitted clearly indicates that 
it is to function on a cooperative basis. The articles provide in Article III, 
Section 1, that the object of the corporation is to function "cooperatively and 
upon a non-profit basis to and for its stockholders." And again, in Article IV 
to the same effect. It provides for distribution of its net earnings among the 
"membership stockholders" on a patronage basis. (Article VII.) The articles 
provide that business done with non-stockholders shall not exceed that done 
with stockholders, (Article III, section 2), and the articles provide that each 
membership stockholder shall be entitled to one vote, and one vote only. 
(Article X.) However, two classes of voting stock are set up, one known as 
"membership stock" (Article VI, section 1) and the other known as "organiza-
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tion stock" (Article VI, section 2). The articles limit the holdings of mem
bership stock to one share per stockholder, but provide that the organization 
stock may be issued only to the Iowa Farm Service Company, the Iowa Farm 
Bureau Federation or a state-wide corp·oration organized under the laws of 
Iowa on a cooperative basis sponsored by and cooperating with the Iowa Farm 
Bureau Federation. The holders of the organization stock are entitled to one 
vote for each and every share held and owned by them but under the articles 
are entitled to draw no dividends, either stock or patronage, and are entitled 
to no distribution of assets in any liquidation. 

If the provision for organization stock was absent from the proposed articles 
it would be clear that the corporation would come under the provisions of 
chapter 390.1 and not under chapter 384. 

However, it is contended that the "organization stock" is not stock in that the 
holders of this stock are not voting members of the corporation by reason of 
the fact that it receives no dividends, does not participate in earnings, nor 
share to· any extent in the corporate assets upon liquidation or otherwise. That 
its only feature or attribute is to give outsiders holding it a vote in accord
ance with the number of shares held. 

The mere fact that this is called stock, does not necessarily mean that it is 
stock. 

In the case of Bridgman v. City of Keokuk, 72 Iowa 42, the court had occasion 
to discuss the nature of stock in a corporation and in this connection said: 

"Stock in a corp'oration * * * is not a credit, not an indebtedness to its owner, 
but, on the contrary, is an interest in the property of the corporation. Its owner 
has an equitable interest in the property of the corporation which is repre
sented by the term 'stock', and the extent of his interest is described by the 
term 'shares'. The expression 'shares of stock' * * * expresses the extent of 
the owner's interest in the corporate property." 

In Fletcher "Corporations" 88, Section 5100, appears the following: 
"A share of stock represents the proportionate and aliquot interest in the 

property of the corporation * * * It follows as a necessary conclusion from the 
nature of a share of stock that it represents a proportional interest in the 
aliquot part of the property and assets of the corporation." 

Also the following from 11 Fletcher "Corporations" 44, Sec. 5086: 
"An essential element of common stock is that the holders have an oppor

tunity to make a profit if there is any, and to participate in the assets after 
claims are paid." 

In other words, the ownership' of stock in a corporation contemplates the 
ownership of an aliquot part of the corporate property or the right to share 
in the proceeds when distributed. 

The courts have frequently held that where a corporation owns its own 
shares it cannot vote them on the theory that the corporation has no financial 
interest as the result of such ownership, and to permit it to vote its own 
shares would be to allow voting by those not actually holding an estate in cor
porate property, and have even held that this principle cannot be avoided by 
the device of registering the corporation's own stock in the name of some in
dividual. 

American R. Co. v. Haven, 101 Mass. 398, 3 Am. Rep .. 377 
Thoma.s v. Interna.tional Silver Co., 59 Atl. 321 
O'Connor v. International Silver Co., 62 Atl. 408 
See Farrington v. Tennessee, 95 U. S. 687, 24 L. Ed. 558. 
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In the case of Lloyd v. RattnSey, 192 Iowa 103, articles were presented which 
gave voting rights exclusively to common stockholders who were the real 
stockholders with a property interest in the company but the amount of com
mon stock was very small in proportion to the amount of preferred stock, 
and the Secretary of State refused to approve the articles, and he was sus
tained in this by the Executive Council, and the Court held that the Secretary 
of State and the Executive Council were within their rights in disapproving 
the articles because of the disproportionate interest between the preferred 
stockholders and the common stockholders. 

It is therefore our conclusion that the "organization stock" is not in fact 
stock in the corporation in the legal sense of the word, and the provision there
for in the articles is illegal and void, that a stockholder must have a property 
interest in the corporation and its assets, and that in the absence of a property 
interest in the assets there would be no right to vote. 

It is further our opinion that any coop'erative association formed under the 
laws of the state of Iowa must he formed under and in compliance with the 
provisions of Chapter 390.1 of the Code. We have heretofore set out the 
provisions of the title of the act. An examination of these provisions we 
believe clearly discloses that it was the intention of the legislature to require 
all cooperative corporations organized after the effective date of that act to 
be incorporated under the provisions of that act. The declared object and pur
pose of the legislature as stated in the title is "An act to revise and modernize 
the laws relating to cooperative corporations * * * to define their necessary 
and permissible powers and duties * * *". 

It is the general rule that where a special statute is enacted to govern 
corporations of a peculiar nature that the general law does not ap:ply to them. 

1 Fletcher "Corporations" 268, Sec. 68 
1 Fletcher "Corporations" 399, Sec. 109 
In re Application of Pennsylvania State Camp, etc., 194 Atl. 590 
State v. Nichols, 82 Pac. 741 
Ex Parte Baldwin Producers Association, 83 So. 69. 
In the case last cited above there was a general corporation law and a 

special statute as to cooperatives. Articles for a cooperative were presented 
with larger powers and a different organization than the cooperative law pro
vided, and it was claimed that these were justified by the general law and 
that the corporation could be formed under the general corporation law. The 
court pointed out that the articles claimed substantially every right given by 
the sp'ecial law, and said: 

"While it is true that the charter provisions * * * may be in some particulars 
more general in scope than that authorized in the act, yet we are of the 
opinion that where it so clearly appears * * * that the company is in fact 
organized under the (special) act of August 25, 1909, such other powers which 
may be considered beyond the corporate authority (under the special act) 
will not change the company from what its declarations of incorporation show 
it to be, viz., a corporation organized under the special act of August 25, 1909." 

The court held that a claim for other powers would not change the nature 
of the cooperative, but simply render those claims void. 

It is, therefore, our conclusion that corp'orations which are in fact coopera
tives must be organized under the provisions of Chapter 390.1 of the Code, 
and not under Chapter 384. 
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BEER AND MALT LIQUORS: CLASS C PERMITS: RENEWAL: Class 
C permits expiring before July 4, 1941, should be renewed for one year. 
June 4, 1941. Mr. Roy W. Smith, County Attorney, Council Bluffs, Iowa: 

This will acknowledge receipt of your letter of the 27th ult. wherein you request 
the opinion of this department on the following legal question: 

If a class C beer permit expires prior to July 4, 1941, for what p'eriod should 
it be renewed? 

It is our opinion that such permit should be renewed for one year. In other 
words, the new law does not in any manner affect any permit expiring prior to 
the effective date of the act. 

SCHOOLS: JUNIOR COLLEGE ESTABLISHED: ELECTION: The prop
osition of establishing a junior college by a school district may be submitted 
to the voters not at a special election but only at a general election. 
June 5, 1941. Miss Jessie M. Parker, Superintendent of Public Instruction, 

Des Moines: We have your letter of June 4, asking an opinion of this office as 
to whether the proposition for the establishment of a junior college by the 
school district may be submitted at a special election of the voters of the dis
trict called for that purpose. 

Section 4267.1 of the Code, 1939, provides: 
"The board, upon approval of the state superintendent of public instruction, 

and when duly authorized by the voters shall have power to establish and main
tain * * * public junior colleges." 

Section 4217, Code 1939, provides: 
"The voters at the regular election shall have power to: 
"* * • 
"8. Authorize the establishment and maintenance in each district of one or 

more schools of a higher order than an approved four-year high school course." 

Section 4216.02 makes p.rovision for special elections in school corporations 
in the following language: 

"The board of directors in any school corporation may call a special election 
at which election the voters shall have the powers exercised at the regular elec
tion with reference to the sale of school property and the app'lication to be made 
of the proceeds, the authorization of a schoolhouse tax or indebtedness, as pro
vided by law, for the purchase of a site and the construction of a necessary 
schoolhouse, and for obtaining roads thereto." 

From the foregoing it will be seen that the voters are empowered to authorize 
the establishment of a junior college at a regular election, and in section 
4216.02 no provision is made for voting on a proposition for maintaining a 
junior college, at a special election, the statute with reference to special elec
tions of such corporations being silent on the subject. 

We must conclude that the legislature did not intend that the proposition for 
establishing a junior college should be voted at any electi~n other than a regular 
election. 

The amendment to section 4267.1 made by House File 138, Acts of the 49th 
General Assembly, in no way affects this question. All that the amendment to 
House File 138 did was to change the size of the districts within which junior 
colleges may be established, and to provide that a proposition authorizing the 
establishment of a junior college must be carried by a sixty p'er cent of the total 
vote cast for and against the proposition. 
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ADOPTION: RECORDS NOT ACCESSIBLE TO PUBLIC: MANNER OF 
KEEPING: The legislative intent that adoption records should be sealed 
or locked up will be carried out if such papers are kept inaccessible to the 
public except on court order. A separate journal should be kept for adoption 
matters, such journal to be locked or kept in a vault or locked cabinet. If the 
docket shows the person seeking to adopt a child, such docket should be kept 
from public access. 
June 25, 1941. Mr. Clarence A. Kading, County Attorney, Knoxville, Iowa: 

We wish to acknowledge receipt of your recent letter in which you ask for our 
opinion as to how the Clerk of the Court should proceed to carry out the intent 
of House File 169 recently enacted by the Forty-ninth General Assembly. Said 
section reads as follows: 

"The complete record in adoption proceedings, after filing with the Clerk 
of Court, shall be sealed by said Clerk, and the record shall not thereafter be 
opened except on order of the court." 

It is our opinion that the legislature intended that the original papers filed 
in an adoption case should be sealed and placed in a vault or safe, or the 
papers should be kept in a locked filing cabinet, etc. We believe that the intent 
of the law will be carried out if such papers are kept in such a way that they 
are not accessible to the public unless permission is obtained from the court 
to inspect the records. . 

It is our belief that in order to carry out the intent of the above law, it will 
probably be necessary for the Clerk of the Court to maintain a separate journal 
for the recording of matters p·ertaining to adoption cases. Such journal should 
be of such type as may be locked or the journal should be kept in a vault or 
locked filing cabinet in order to avoid public inspection of the records. If it is 
the practice of the Clerk in docketing adoption cases to show in the docket the 
name of the person seeking to adopt the child, it will be necessary to keep said 
docket from public access as well as the original papers and the journal con
taining the adoption proceedings. 

RECORDS: CONDITIONAL SALE CONTRACT: INDEXING BOTH CON
TRACT AND ASSIGNMENT: When a conditional sale contract has a duly 
executed assignment in the body of the contract or on the back, it should be 
indexed as two instruments. The recorder may charge twenty-five cents for 
filing the contract and for each assignment, and he is required to index both 
the contract and the assignment. 
June 25, 1941. Mr. Steven V. Carter, County Attorney, Leon, Iowa. We 

wish to acknowledge receipt of your recent letter in which you ask for an 
opinion on the following question : 

In filing conditional sale contracts we have been asked to file them without 
showing the assignment, and simply write on the margin "Assignment not de
sired". Is it all right to file them without showing the assignment? 

It is our opinion that when a conditional sale contract which has a duly exe
cuted assignment either in the body of said contract or on the back thereof, the 
same should be considered as two instruments and should be indexed accord
ingly. The Recorder would be entitled to charge twenty-five cents (25c) for 
filing the contract, and twenty-five cents (25c) for each assignment thereon. 

We are of the opinion that when there is a duly executed assignment as men
tioned above, the Recorder is required to index the contract and assignment, 
and that there is no authority for the Recorder to index only the contract at 
the request of the party presenting the document for filing. 
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TAXATION: ASSESSMENT OF PINBALL OR MUSIC MACHINES: Pin
ball machines, music machines, and other such property may be assessed for 
taxation purposes to the party who has the property in his control or in his 
place of business. 
June 25, 1941. State Tax Commission, Des Moines, Iowa.: We are in receipt 

of your request for an opinion which is as follows: 
"We are confronted with the question many times as to whom property such 

as pinball machines, music machines and property in the hands of a person on 
consignment should be assessed, and so far we have never been able to give 
a definite answer. 

"I would like to inquire whether or not the provisions of section 6958 are 
sufficient to advise in such cases that this class of property can be assessed 
to the party who has it in his control, or in his place of business." 

Section 6958 of the 1939 Code provides as follows: 
"Agent personally liable. Any person acting as the agent of another, and 

having in his possession or under his control or management any money, notes, 
and credits, or personal property belonging to such other person, with a view 
to investing or loaning or in any other manner using or holding the same for 
pecuniary profit, for himself or the owner, shall be required to list the same 
at the real value, and such agent shall be personally liable for the tax on the 
same; and if he refuse to render the list or to swear to the same, the amount 
of such money, property, notes, or credits may be listed and valued according 
to the best knowledge and judgment of the assessor." 

It is true that the provisions of this section have generally been invoked to 
reach intangible property in the hands of an agent, and one Iowa Supreme 
Court case, Crane Company v. Des Moines, 208 Iowa 164, 76 A. L. R. 801, deals 
with the question of the taxation of intangible property which has acquired a 
business situs in a place other than the owner's domicile. An examination of 
the above statute and the two preceding sections of the Iowa Code shows that 
tangible personal property should be listed for assessment by the person having 
the control over the property or using the property for pecuniary profit for 
himself or the owner. 

Section 6956 provides in effect that every inhabitant of this State shall list 
for taxation all property subject to taxation "of which he is the owner or has 
the control or management", and Section 6957 in outlining the duty of any 
person who must list property belonging to another states that it shall be 
listed "in the same county in which he would be required to list it if it were his 
own * * *". 

The property described in the question is property that is subject to taxation 
in this State. It is property over which the consignee exercises control and 
management. It is property in the consignee's possession or control "with a 
view to * * * using * * * the same for pecuniary profit for himself or the owner 
* * *" within the meaning of Section 6958 heretofore quoted. 

In view of the above we are of the opinion that the class of property stated 
in the question may be assessed to the P"arty who has the property in his control 
or in his place of business. 

GAMBLING: POSSESSION OF PUNCHBOARDS: PENALTY: For a 
punchboard prosecution under §13198, C., '39, for keeping gambling houses, 
there must be evidence that gambling has actually taken place, but for a 
prosecution under §13210, C., '39, for possession of gambling devices, pos
session of p'Unchboards is sufficient. The penalty for possession of punch
boards is provided by §§12893 and 12894, C., '39. 
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.June 25, 1941. Mr. Francis J. Kuble, County Attorney, Des Moines, Iowa: 
This is in answer to your letter of the 11th inst., wherein you ask the opinion 
of this department relative to the following legal question, involving the inter
pretation of Sections 13198 and 13210, Code of Iowa, 1939. 

Section 13198, Code of Iowa, 1939, provides: 
"If any person keep a house, shop, or place resorted to for the purpose of 

gambling, or permit or suffer any person in any house, shop, 'or other place 
under his control or care to p'!ay at cards, dice, faro, roulette, equality, punch 
boards, slot machine or ot.her game for money or other thing, such offender 
shall be fined in a sum not less than fifty nor more than three hundred dollars, 
or be imprisoned in the county jail not exceeding one year, or both." 

Section 13210, Code of Iowa, 1939, provides: 
"No one shall, in any manner or for any purpose whatever, except under 

proceeding to destroy the same, have, keep, or hold in possession or control 
any roulette wheel, klondyke table, poker table, punch board, faro, or keno 
layouts or any slot machine or device with an element of chance attending such 
operation." 

The question is: May a person, whom the evidence shows has the mere pos
session of punch boards, be prosecuted under Section 13198, i. e., punch boards 
are found, let us say, laying on the counter of a store but there is no proof 
that any person has been "punching out" any of the slip's contained in the 
sealed holes of said board. 

It is our opinion that in order for the prosecution to be successful under 
Section 13198, the state must be able to prove that the person having posses
sion of the punch boards permitted or suffered persons in said store to "play 
at" said punch boards. In other words, it is our op·inion that under Section 
13198 the mere possession of gambling devices does not make the possessor 
of such devices subject to prosecution. It is clear, so it seems to us, that a 
p·erson can not be convicted of "keeping a gambling house" unless there is 
evidence that gambling actually took place therein. 

Now the question arises as to whether or not such person so having posses
sion of said punch boards may be successfully prosecuted under Section 13210. 

We think it very clear that he may. Said section specifically provides: "No 
one shall * * * keep, or hold in possession or control any * * * punch board 
* * *". 

The question arises as to what penalty is provided for having possession of 
such punch boards. 

We believe, and so hold, that Sections 12893 and 12894, Code of Iowa, 1939, 
cover the situation. 

Section 12893, provides: 
"When the performance of any act is prohibited by any statute, and no pen

alty for the violation of such statute is imposed, the doing of such act is a 
misdemeanor." 

There is no sp'ecific penalty under Section 13210 and, therefore, Section 12893, 
just quoted, applies, as we view it. 

Section 12894, provides: 
"Every person who is convicted of a misdemeanor, the punishment of which 

is not otherwise prescribed by any statute of this state, shall be punished by im
prisonment in the county jail not more than one year, or by fine not exceeding 
five hundred dollars, or by both such fine and imprisonment." 
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DOMICILE AND RESIDENCE: WAR VETERAN OR WIDOW OF VET
ERAN: RESIDING OUTSIDE OF STATE: NO RIGHT TO SOLDIERS 
TAX EXEMPTION: A World War veteran or a widow of a Civil War vet
eran who has an actual residence outside the state of Iowa, but who main
tains a voting residence in Iowa, is not entitled to a soldiers tax exemption 
under the statute providing "he is a resident of and domiciled in the state 
of Iowa." 
July 3, 1941. State Tax Commission, Des Maines Building, Des Moines, Iowa: 
We are in receipt of your request for an opinion with respect to the follow

ing questions concerning the application of Senate File 333, Acts of the 49th 
General Assembly, to-wit: 

1. Mr. A is a world war veteran and in the employ of the postal department 
of the United States and located at New Orleans. He maintains his voting' resi
dence in Iowa and has made appUcation for soldier's exemption. Is Mr. A. under 
the provisions of Senate File 333, eligible for this exemption? 

2. Mrs. B is a widow of a civil war veteran and lives outside of Iowa, but 
maintains her voting residence in Iowa. Is she eligible for the soldier's exemp
tion! 

Section 2 of Senate File 333 provides that any person who is an honorably 
discharged soldier within the provisions of Section 6946 of the 1939 Code of 
Iowa, can receive a soldier's exemption if "he is a resident of and domiciled in 
the State of Iowa." · 

To answer the above questions it is necessary to interpret the phrase 
"domiciled in and resident of" as used in this statute. 

In the situations outlined in the two questions we assume that A does not 
live in the State of Iowa, and in fact maintains a residence in which he dwells 
in the city of New Orleans, so that in neither case do the applicants for the 
soldier's exemption actually reside in the State of Iowa. 

Residence and domicile are not necessarily the same. Residence is actually 
used to indicate a place or dwelling either of a permanent or temporary nature, 
while domicile denotes a fixed, permanent residence, to which, when absent one 
has the intention of returning. Thus the court in the case of Salem Independent 
School District v. Kiel, 206 Iowa 967, defined the two terms as follows: 

"The terms 'residence' and 'domicile' are not necessarily identical in mean
ing. The first is used to indicate the place or dwelling, which may be either 
permanent or temporary; the second, to denote a fixed, permanent residence, 
to which, when absent, one has the intention of returning. Fitzgerald v. Arel, 
63 Iowa 104; In re Estate of Titterington, 130 Iowa 356; In re Estate of Col
burn, 186 Iowa 590." 

In construing this statute, it is therefore apparent that the use of the word 
"residence" restricted the class of applicants for soldier's credit to those who 
actually live in the State of Iowa. Each of the above applicants might be said 
to have an Iowa domicile, but it cannot be said that they have an Iowa residence 
within the meaning of this statute. 

We are, therefore, of the opinion that the above applicants are not entitled 
to soldier's credit within the meaning of Senate File 333, Acts of the 49th 
General Assembly. 

OSTEOPATHIC PHYSICIAN MAY REFRACT EYES WITHOUT OP
TOMETRY LICENSE: An osteopathic physician is not required to obtain 
an optometry license to refract eyes, since they have been held to come within 
the phrase "licensed physicians and surgeons" who, under the statutes, are 
not to be included as p·ersons engaged in the practice of optometry. 
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July 3, 1941. D. E. Hannan, D. 0., Secretatry, State Board of Osteopatlvic 
Exarminers, Perry, Iowa: We wish to acknowledge receipt of your letter of 
recent date in which you ask for an opinion as to whether an osteopathic physi
cian may refract eyes without procuring an optometry license as required by 
Chapter 122 of the 1939 Code of Iowa. 

This question was ruled on by the Attorney General on August 31, 1922. 
The opinion held that osteopaths could practice optometry without having an 
optometry license. The opinion was based on the fact that osteopaths were 
required to study the treatment and disease o:t' the eyes and on an interpre
tation of the following language which app·eared in the optometry law at that 
time: 

"Any person practicing optometry shall be prohibited from using the prefix 
doctor to his name, unless he is a duly registered and licensed physician and 
surgeon and his rights to such being allowed by the state board of medical 
examiners." 

The Attorney General reached the conclusion that an osteopath was included 
in the words "physician and surgeon", and could practice optometry without 
an optometry license. 

The 40th Extra General Assembly shortly thereafter amended the optometry 
law, the pertinent part of which is as follows: 

"2575. Persons not engaged in the practice of optometry. This chapter shall 
not be construed to include the following classes: 

1. * * * 
2. Licensed practitioners of medicine." 
After this change, the Attorney General ruled that an osteop·ath could not 

practice optometry without securing an optometry license. Said section was 
not amended or changed until the 45th General Assembly amended the law 
when it convened in 1933, the section being changed to read as follows: 

"2575. Persons not engaged in. This chapter shall not be construed to 
include the following classes: 

1. * * * 
2. Licensed physicians and surgeons." 
The exception statute has not been changed since 1933 and it uses the 

words "physicians and surgeons", the same words on which the opinion of 1922 
was based. 

Section 2554.00 provides that an app.roved osteopathic college must offer a 
course in the study of: 

"Practice of osteopathy as applied to the diagnosis and treatment of human 
diseases, including clinical practice; neurology and psychiatry; obstetrics; 
pediatrics; eye, ear, nose and throat;* "' *" 

It should be noted that the State Department of Social Welfare has, in con
nection with its rules governing aid to the blind, included osteopaths in its 
definition of ophthalmologists. 

The 49th General Assembly amended the optometry law by enacting Senate 
File 211 as amended. Senate File 211 as introduced in the Senate contained the 
following section: 

"Sec. 5. Chapter one hundred twenty-two (122), code, 1939, is amended by 
adding thereto the following: 

'It shall be unlawful for any person to dispense an ophthalmic lens or lenses, 
without first having obtained a written prescription or order therefor from a 
duly licensed practicing optometrist, or licensed practitioner of medicine and 
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surgery as defined in Chapter 116 of the Code. Each such practitioner shall 
furnish, without charge, a copy of his patient's prescription.' " 

Said section 5 as passed, reads as follows: 
"Sec. 5. Chapter one hundred twenty-two (122) of the Code is amended by 

adding thereto the following: 
'It shall be unlawful for any person to dispense an ophthalmic lens or lenses, 

without first having obtained a written prescription or order therefor from a 
duly licensed practitioner referred to in this chapter, or other practitioner 
authorized to write said prescriptions or orders. Each such practitioner shall 
furnish his patient without charge a copy of his patient's prescription.' " 

The above shows an attempt to definitely limit the practice of optometry 
to licensed optometrists and licensed practitioners of medicine and surgery as 
defined in Chapter 116 of the Code. If Senate File 211 as originally introduced 
had passed, the osteopath would clearly have been excluded from the right to 
dispense ophthalmic lens or lenses; however, the legislature did not pass Senate 
File 211 as it was introduced containing the above mentioned limited language, 
not seeing fit to so limit the practice. The legislative history and Attorney 
General's opinions of the optometry law indicate that the words "physician and 
surgeon" do include a licensed osteopathic physician. The legislature in amend
ing Section 2575, paragraph 2 from "licensed practitioners of medicine" to read 
"licensed physicians and surgeons" must have intended to have broadened the 
language. 

It is our opinion that osteopaths may refract eyes without procuring an 
optometry license as required by Chapter 122 of the 1939 Code of Iowa. 

INTOXICATING LIQUORS: CLASS "B" BEER PERMITTEE: CON
VICTED OF SELLING BEER TO MINORS PRIOR TO ISSUANCE OF 
LICENSE: REVOCATION OF LICENSE NOT MANDATORY: Where a 
class "B" permittee has been issued a license to sell beer and it is ascertained 
thereafter that the permittee had been convicted of the offense of selling beer 
to a minor prior to the issuance of the present license, the revocation of such 
license is not mandatory, the statute referring to such violation after the 
permit is issued. 

July 8, 1941. Mr. F. L. Bedell, County Attorney, Newton, Iowa: This is in 
answer to your letter of the 23rd ult., wherein you ask the opinion of this de
partment relative to the following legal question. As to the facts we quote 
from your letter: 

"On October 9, 1940, the town council of the town of Valeria in Jasper 
County granted a Class "B" permit to one Russell Snow for a period of one 
year from the date of issuance of said permit. At the time the permit was 
granted, the council did not know the applicant had been indicted in Dallas 
County, Iowa on January 11, 1936 for the crime of furnishing beer to a minor 
under twenty-one years of age and had been convicted and sentenced on such 
charge. 

"I should like your opinion on the question as to whether the council is re
quired under Section 1921.125 to revoke this beer permit on the ground of 
the permittee's 1936 conviction." 

It is the opinion of this dep'artment that Section 1921.125 refers to convic
tions after the issuance of permit and that, therefore, the revocation of Mr. 
Snow's permit is not mandatory under said section. 

Section 1921.125, Code of Iowa, 1939, provides: 
"If a permit holder under the provisions of this chapter, is convicted of a 
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felony or is convicted of a sale of beer contrary to the provisions of this chap
ter* * * his p'ermit shall be revoked * * *." 

As I have above indicated, a reading of this statute, we believe, has refer
ence to violations after the permit is issued. 

We want it understood, of course, that we are passing only on the question 
of whether or not the revoca,tion is mandatory under the section above referred 
to. We do not pass upon the question of whether or not the council would 
have the right to revoke the permit because of the fact that the permittee was 
not possessed of good moral character at the time the application for a class 
"B" p'ermit was filed. It is clear that he was not possessed of such good moral 
character as the statute requires, for under its provisions it is specifically stated 
that a person who has been found guilty of selling beer to minors is not a person 
of "good moral character" as tha,t term is used in the statute. (See Sec. 
1921.096, Par. 6, 1939 Code of Iowa.) 

PEACE OFFICER: OFFICER IN ATTENDANCE WHILE DANCING 
PERMITTED WHERE BEER IS SOLD: OATH OF OFFICE RE
QUIRED: BOND AND UNIFORM TO BE FURNISHED WITHOUT 
EXPENSE TO OPERATOR: COMPENSATION DETERMINED BY 
LOCAL AUTHORITIES: Under the statute requiring a policeman to be 
in attendance at all times while dancing is permitted in a place of business 
where beer is sold, such o:fficer is required to take the regular oath of office 
and furnish a bond and uniform both without expense to the operator, and 
such officer's compensation is to be determined by the local governing bodies. 

July 9, 1941. Mr. Charles L. Johnston, County Attorney, Centerville, Iowa: 
This is in answer to your letter of the 5th inst., wherein you ask the opinion of 
this dep•artment relative to the following legal questions: 

1. Under House File 415, Laws of the 49th General Assembly, may the Class 
"B" permittee be required to provide the uniform worn by the policeman to be 
in attendance during the hours when dancing is permitted? 

2. Is such policeman required to be under bond and if so may the Class "B" 
permittee be required to pay the bond premium? 

3. As to your third inquiry, we quote from your letter: 
"Also I would like to know whether or not your department has made any 

ruling or has any suggestions relative to the charge that the special deputy 
sheriff' should make for policing taverns where dancing is permitted." 

As to your question number one, have to say that it is our opinion that the 
Class "B" permittee may not be legally required to pay the cost of the police
man's uniform. We do not believe that the language employed in the act jus
tifies any other construction. 

As to your second question, it is our opinion that this policeman must be 
bonded; that he must take the regular oath of office of a police officer, deputy 
sheriff' or special officer, as the case may be. The appointment should be ap
proved by the council or board of supervisors, as the case may be, whenever 
.such approval is required under the general statutes pertaining to appointment 
{)f peace officers. It is our opinion that the Class "B" permittee may not be 
required to pay the bond premium. In our opinion a fair interpretation of the 
statute is that the permittee must pay reasonable compensation for the services 
rendered by such police officer in policing the dance hall. That is all that he 
may be required to pay. 

As to your third inquiry, have to say that we do not deem it p,ractical for 
our department to make suggestions relative to compensation to be paid these 
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policemen. This, of course, will depend upon several factors concerning which 
we have no information. We are satisfied that this is a matter that can be 
determined by the local governing bodies. 

SCHOOLS AND SCHOOL DISTRICTS: REFUNDING SCHOOL BONDS 
BEFORE MATURITY WITH INTEREST TO MATURITY: REFUND
ING BONDS BEARING INTEREST FOR THE SAME PERIOD: PRO
HIBITED BY STATUTE LIMITING INTEREST RATE TO FIVE PER
CENT: A school district is prohibited from refunding outstanding bonds 
which are due July 1, 1942, with interest to maturity at five percent when the 
refunding bonds are to be issued July 1, 1941, with interest at two and one
half percent, since the statute limits the raw of interest on school bonds to 
five percent per annum. 

July 14, 1941. Hon. Chet B. Akers, Auditor of Swte: We wish to acknowl
edge receipt of your letter of July 11, 1941, in which you ask for an opinion on 
the following situation: 

A school district wishes to refund $20,000 in outstanding bonds which are 
due July 1, 1942. They carry an interest rate of five percent. The bonds 
are to be refunded as of July 1, 1941, with the interest paid to date of maturity, 
or July 1, 1942. The new bonds are to be issued as of July 1, 1941, and carry an 
interest rate of two and one-half percent from date of issue. 

Does such procedure violate the provisions of Section 44017 limiting the rate 
of interest on school bonds to five percent? 

For the purpose of this opinion, we quote the pertinent part of Section 44017 
of the 1939 Code of Iowa: 

"For?11r--Jrate of interest--where registered. All of said bonds shall be sub
stantially in the form provided for county bonds, but subject to changes that 
will conform them to the action of the board providing therefor; shall run not 
more than twenty years, * * *; bear a rate of interest not exceeding five per
cent per annum, payable semiannually; * * *" 

The legislature saw fit to limit the rate of interest which school bonds could 
·bear to five percent per annum, which is the equivalent of saying that the debts 
of the school district represented by school bonds shall-bear not more than five 
percent per annum. 

In the above mentioned situation, for a period of one year the school district 
would have outstanding two different bond issues representing the same indebt
edness, the one issue of bonds bearing five percent interest and the other two 
and one-half percent interest, which requires the taxpayers of the school dis
trict to pay interest at the rate of seven and one-half percent per annum on this 
particular indebtedness instead of the contemplated maximum of five percent. 

It is our opinion that such a practice clearly violates the intent and purpose 
of the above mentioned Code section, and that the same is illegal. 

INTOXICATING LIQUORS: WHOLESALE LIQUOR DEALER WITH FED
ERAL PERMIT: LOANING MONEY TO INDIVIDUAL TO ESTABLISH 
BEER BUSINESS: VIOLATION OF IOWA STATUTE: The loaning of 
money by a wholesale liquor dealer, operating under a Federal permit, to an 
individual to establish a beer business within this state is in violation of the 
statute prohibiting wholesalers of beer from having any interest in a place 
of business where beer is sold at retail. 

July 15, 1941. State Permit Board, Des Moines, Iowa: We have examined 
the correspondence from the Alcohol Tax Unit of the Federal Internal Revenue 
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Service with respect to the interpretation of Section 1921.117 of the 1939 Code 
of Iowa. In this correspondence it is stated that wholesale malt liquor dealers 
are holders of basic permits from the Federal Government, and one of the con
ditions of the issuance of such basic permits is that the wholesaler shall comply 
with the State laws relating to the conduct of his business. Inquiry is made 
by the District Supervisor of the Alcohol Tax Unit as follows: 

"In checking the operations of such a permittee this office might find that the 
wholesaler permittee had, for instance, loaned a substantial sum of money, say 
$700.00, to an individual to enable him to go into the business of selling beer at 
retail. · 

"In passing on any case involving such facts and the interpretation of the 
Iowa law, this office must be guided by the interpretation of such law by the 
Iowa authorities. In the event it should be found that the above-referred-to 
state of facts existed, would your Board, in app'lying the law to the facts, con
strue the act of the wholesaler in thus lending money as a violation of the Iowa 
law, justifying action thereunder? 

"This office would very greatly appreciate your consideration of the matter 
and advice as to what your interpretation would be." 

Section 1921.117 of the 1939 Code of Iowa provides as follows: 
"Brewers, etc.--prohibited interest. No person engaged in the business of 

manufacturing, bottling or wholesaling beer nor any jobber nor any agent of 
such person shall directly or indirectly supply, furnish, give or pay for any fur
nishings, fixtures or equipment used in the storage, handling, serving or dis
pensing of beer or food within the place of business of another permittee au
thorized under the provisions of this chapter to sell beer at retail; nor shall he 
directly or indirectly pay for any such permit, nor directly or indirectly be inter
ested in the ownership, conduct or operation of the business of another per
mittee authorized under the provisions of this chapter to sell beer at retail. 
Any permittee who shall permit or assent or be a party in any way to any such 
violation or infringement of the· provisions of this chapter shall be deemed 
guilty of a violation of the provisions of this chapter." 

The loaning of money by a wholesaler to an individual to enable him to enter 
the retail beer business would be a violation of the foregoing quoted section. 
Such a wholesaler would be, at least indirectly furnishing or paying for the· 
supplies and equipment,. and it would seem that he would be directly interested 
in the ownership of the retailer's place of business within the prohibition of this 
statute. 

If the investigation of the wholesale permittee disclosed that in the conduct 
of his business a loan was made to a retailer to enable the latter to enter the 
retail beer business, it would be the opinion of this office that such wholesale 
permittee had violated the quoted section of the Iowa Code. 

COUNTIES: BOARD OF SUPERVISORS WITHOUT AUTHORITY TO 
EXPEND COUNTY FUNDS FOR WP A PROJECT TO MAKE SCIEN
TIFIC VALUATION OF REALTY FOR PURPOSE OF TAXATION: The 
board of supervisors of a county has only such powers as are expressly, or by 
necessary implication, delegated to it by the legislature and the statute con
ferring general powers to the supervisors will not permit such board to ex
pend county funds for a WP A project to make a scientific valuation of realty 
in the county for the purpose of taxation, and especially so where the project 
is not a part of the regular assessment but an independent project. 

July 16, 1941. Mr. Pkilip C. Lovrien, County Attorney, Dakota City, Iowa: 
We wish to acknowledge receipt of your letter in which you ask for an opinion 
on the following matter: 
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"The Board of Supervisors of this county are considering a WP A project 
whereby all of the real estate in the county will be scientifically valued for the 
purpose of taxation and the values equalized, etc., with complete detailed data 
on each property in the county. Under this project, the county will have to 
furnish about $1200, the balance to be furnished from WP A funds." 

We a,re of the opinion that it would not be proper for the county to make an 
expenditure as above outlined. We must keep in mind that the Board of Super
visors of a county has only such powers as are expressly or by necessary impli
cation delegated to it by the legislature. 

In addition to the above quoted portion of your letter, you further indicated 
that the project is not a part of the regular assessment but that it is an inde
pendent project. For this reason it is not necessary to further consider whether 
the expenditure is proper as a part of the express powers in regard to the regu
lar property assessments. 

Section 5130 of the 1939 Code of Iowa sets out the powers and duties of the 
Board of Supervisors, and the broadest paragraph of said section is as follows: 

"General powers. The board of supervisors at any regular meeting shall 
have power: 

"* * * 
"6. To represent its county and have the care and management of the prop

erty and business thereof in all cases where no other p'rovision is made. 
"* * *" 
It is our opinion that the above cited paragraph, broad as it is, does not give 

authority to the Board of Supervisors to make this expenditure, nor do we 
believe that there is any necessary implication from the above paragraph to 
authorize the contemplated expenditure of county funds. In order that a p·ower 
may be implied, it is essential that its exercise will tend directly and not re
motely to accomplish the purpose of the express power from which it is sought 
to be implied. 20 C. J. S. 803. 

It is our conclusion that the Board of Supervisors would not have authority 
to expend funds of the county in the manner above outlined. 

TAXATION EXEMPTION: MILITARY SERVICE IN ARMY OF UNITED 
STATES ALLIES: HONORABLE DISCHARGE REQUIRED TO BE 
FROM UNITED STATES ARMY: "DISCHARGE FROM DRAFT": NO 
EXEMPTION BASIS: Persons, whether citizens of the United States or 
of foreign countries now residing in the United States, who received honor
able discharges from the Canadian army for service during the World War, 
and a person who received a discharge from the draft in the United States 
are not entitled to taxation exemptions, because the exemption law contem
plates an honorable discharge from the military forces of the United States. 
July 19, 1941. Mr. Archie R. Nelson, County Attorney, Cherokee, loWCM: We 

wish to acknowledge receipt of your letter of July 16th, 1941, in which you ask 
for an opinion on the following questions: 

(1) A, a citizen of Canada, enlisted in the armed forces of Canada and served 
throughout the years 1917 and 1918 with the Canadian forces and following 
his honorable discharge from the army, came to the United States and became 
a naturalized citizen shortly thereafter. Is he entitled to the $500.00 tax ex
emption provided for in Section 6946 of the 1939 Code of Iowa? 

(2) B, a citizen of the United States, went to Canada and enlisted in the 
Canadian forces and served with them throughout 1917 and 1918, received an 
honorable discharge, and returned to his residence in the State of Iowa where 
he has continued to reside since that time. Is B entitled to the exemption? 

(3) C, a citizen of the United States, was called to report on November 10, 
1918, and went from the city of Cherokee to Sioux City and then was returned 
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to his residence after a lapse of two or three days and later received a discharge 
from draft. Is C now entitled to such exemp·tion and if he is not entitled to 
it now, was he entitled to such exemption until the bills passed at the 49th 
General Assembly? 

For the purpose of this opinion, we quote the following part of Code· Section 
6946 as amended by the 49th General Assembly: 

"Military service-exemptions. The following exemptions from taxation 
shall be allowed: 

"* • * 
"3. The property, not to exceed five hundred dollars in taxable value of any 

honorably discharged soldier, sailor, marine, or nurse of the war with Ger
many. 

"* • *" 
It is our opinion that the exemption provided for in paragra.ph 3 of Section 

6946 contemplates an honorable discharge from the military forces of the 
United States. 

It necessarily follows that a person who has an honorable discharge from 
the armed forces of one of our allies in the war with Germany, would not be 
entitled to the exemption above mentioned. The further fact that said person 
was a citizen of the United States at the time of said service would not alter 
the situation. 

As to your third question, we believe that a person who has a "discharge 
from the draft" is not entitled to the exemption as such discha.rge is not in
cluded in the provisions of Section 6946. We must remember that exemption 
statutes must be strictly construed and any doubt upon the question must be 
against exemption and in favor of taxation. 

It is our opinion that the above interpretation has always applied to the 
exemption law which we are considering, and that the same has not been 
altered in any way by any act of the 49th General Assembly. 

In conclusion, we reiterate that the exemption is contingent upon an honor
able discharge showing service in the military forces of the United States dur
ing the period from the declaration of war April 5th, 1917, to November 11th, 
1918. 

BEER: DANCING REGULATIONS: EXEMPTION: HOTELS WITH 
FIFTY OR MORE GUEST ROOMS: Section 5, ch. 114, 49 G. A., which 
regulates dancing in connection with the operation of a beer business under 
a Class "B" License, expressly exempts from such regulations hotels with 
fifty or more guest rooms. 

August 5, 1941. Mr. M. E. Rawlings, County Attorney, Sioux City, Iowa: 
This will acknowledge receipt of your letter of July 11, 1941, wherein you ask 
the opinion of this dep·artment relative to House File 415, and more particularly 
that part of Section 5, subsection b, which states as follows: 

"the provisions of subsections (a) and (b) of this section shall not apply to 
any club holding a class 'B' permit under this chapter or to hotels with fifty or 
more guest rooms when the operator thereof holds the class 'B' license in con
nection with which dancing is permitted." 

The question upon which you want an opinion is succinctly stated in the last 
paragraph of your letter, which reads as follows: 

"There are those who contend that the exemption here made, applies or has 
to do only with a regularly operated ballroom in a hotel, and that if dancing is 
permitted in the place where the 'B' permit is held, or in other words, in the 
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place where beer is regularly dispensed under the 'B' permit, that a hotel is 
then bound by the same regulations as apply to other Class 'B' holders." 

We are of the opinion that subsection (b) of Section 5 expressly exempts 
hotels with fifty or more guest rooms from the provisions of Chapter 114, Laws 
of the 49th General Assembly (House File 415). It is our view that the above 
quoted provision can not be logically construed to under any circumstances ap
ply to hotels with fifty or more guest rooms. Nothing is said in the act with 
reference to a "regularly operated ballroom", as mentioned in your letter. If 
the exemption applies only to hotels with regularly operated ballrooms, it 
would necessitate, so we view it, reading a provision into the statute which is 
not contained therein. This would be contrary to well-known canons of con
struction. In construing a statute it is fundamental that words should be 
given their common and ordinarily accepted meaning. We think that the legis
lature has said in clear and unequivocal language that the provisions of sub
sections (a) and (b) of Section 5, House File 415 shall not apply to hotels 
with fifty or more guest rooms. 

BEER AND MALT LIQUOR: CLASS "B" BEER PERMIT HOLDER PRIOR 
TO JULY 4, 1941: ENTITLED TO REFUND ON SURRENDER OF 
PERMIT: A class "B" beer permit holder whose permit was issued prior to 
July 4, 1941, is entitled to a refund upon the surrender of such certificate 
as provided by §8, ch. 114, 49 G. A., since such law refers to any permit is
sued under chapter 93.2, C., '39. 
August 6, 1941. Mr. Paul F. Ahlers, County Attorney, Maquoketa, Iowa: 

This will acknowledge receipt of your letter of the 29th ult., wherein you ask 
the opinion of this department on the following legal question. We quote from 
your letter: 

"Is a class 'B' permittee, whose license was issued prior to July 4, 1941, 
entitled to a refund under Section 8, Chapter 114, Laws of the 49th General 
Assembly, in a case of voluntary surrender of the license by the permittee as 
therein provided for?" 

We are of the opinion that such permittee is entitled to a refund of the li
cense fee. 

Section 8 of said Chapter 114, provides: 
"Section .one thousand nine hundred twenty-one and one hundred thousandths 

(1921.100) of the Code of 1939 is amended by adding thereto the following: 
"Any Class 'B' permittee or his executor, administrator or any person duly 

appointed by the Court to take charge of and administer the property or as
sets of such permittee for the benefit of his creditors, may voluntarily surrender 
any permit, ISSUED UNDER THIS CHAPTER, * * *" (Italics and capitals 
supplied.) 

You will note that the permit the law authorizes the permittee to surrender 
is "any permit, issued under this chapter". The phrase "under this chapter" 
we construe to mean to have reference to Chapter 93.2, Code of Iowa, 1939 
(chapter relating to beer and malt liquors). A reading of the original sec
tion, 1921.100, will reveal that it starts out as follows: "All permits provided 
for in this chapter * * *" Therefore, we feel that, inasmuch as Section 8, 
Chapter 114, Laws of the 49th General Assembly is an amendment by addition 
to Section 1921.100, Code of Iowa, 1939, the phrase, "under this chapter" as 
found in said section 8, refers to Chapter 93.2, Code of Iowa, 1939 and that, 
therefore, any permittee may surrender his permit and obtain the benefits 
provided for in Section 8 of Chapter 114, Laws of the 49th General Assembly. 
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TAXATIOIN: USE TAX: PURCHASES BY POLITICAL SUBDIVISIONS: 
Purchases from out-of-state sellers by political subdivisions within the state 
are subject to the Iowa use tax. 
August 6, 1941. State Tax Commission, Des Moines, Iowa: We have re

ceived your request for an opinion with respect to whether or not purchases 
made by municipalities and school districts should be subject to the Iowa Use 
Tax. 

The Iowa Use Tax is complementary to the Iowa Sales Tax and provides for 
a tax of 2% upon the purchase price of tangible personal property purchased 
from out-of-state sellers. Since the act was passed the State Tax Commission 
has collected this tax either from the purchaser or the seller when purchases 
were made by political subdivisions within the State. We understand that 
certain towns and a few school districts have protested the p'ayment of this 
tax upon the ground that the State should not tax the political subdivisions 
within the State. 

There is no exemption in the Iowa Use Tax Act exempting the purchases 
made by the political subdivisions in the State of Iowa. Quite clearly the 
Iowa Sales Tax Act would apply to such purchases if they were made from 
Iowa sellers. The Iowa Use Tax Act was designed to prevent the making of 
purchases outside the State of Iowa for the purpose of avoiding the sales tax 
act, and this is probably the reason why there was no exemption placed in the 
Use Tax Act exempting puchases by p'olitical subdivisions. If such purchases 
were exempted there would be a substantial buying power which could evade 
the Iowa Sales Tax Act by making purchases outside the State. This would 
defeat the very purpose of the Use Tax Act. 

All of this is probably a reason why there is no exemption in the Use Tax 
Act exempting purchases made by political subdivisions, but the legal authority 
for the taxation of such purchases under the Use Tax Act lies in two Iowa 
cases, namely, "The State of Iowa. v The City of Des Moines, 221 Iowa. 642 and 
State v Woodbury County, 222 Iowa 488. These cases construe the Iowa gaso
line tax law, which by the way is a plain use tax, and construed that law as ap
plicable to cities and counties. 

Upon the authority of these cases, we are of the opinion that purchases made 
by P'olitical subdivisions within the State of Iowa are subject to the Iowa Use 
Tax. 

TAXATION: SALES TAX ACCRUED WHEN ASSIGNMENT FOR BENE
FIT OF CREDITORS MADE: PRIORITY OF CLAIM: RIGHT OF 
ACTION: Where a merchant makes an assignment for the benefit of credi
tors and is indebted to the state for accrued sales tax, the tax commission may 
file a. claim with the trustee which will be entitled to priority over general 
creditors by virtue of statute, even though the tax commission may have the 
right to institute direct suit against the merchant. 
August 6, 1941. Mr. Milo M. Jensen, County Attorney, Denison, Iowa: We 

are in receipt of your letter of July 30th requesting an opinion on the following 
faets: 

"A merchant, hereinafter referred to as A, decided to go out of business. 
A had a sale which lasted about three months during which time she collected 
sales tax and social security tax from her employees. Thereafter she assigned 
her remaining assets to a trustee for the benefit of creditors. The State Tax 
Commission had filed a preferred claim for the sales tax with the trustee. 

"The questions are: (1) Should the State Tax Commission collect the sales 
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tax from A or should they collect the same from the trustee for the benefit of 
the creditors? (2) If the Commission can collect the tax from the trustee is it 
a preferred claim to the rest of the creditors?" 

In reply to your first question we first call attention to Section 6943.087 of the 
1939 Code of Iowa which by reference makes Section 6943.058 of the 1939 Code 
applicable. An examination of these statutes will show that a lien exists for 
sales tax against all personal property without the necessity of recording the 
lien. It is possibly true that the State Tax Commission could collect the sales 
tax in a direct suit against A, p.roviding A were solvent, for the State Tax 
Commission has the power to institute original suit for taxes due the State 
under the three-point tax law, but this does not mean that the trustee should 
not pay the tax lien from the funds in his hands. It is the duty of the trustee 
for the benefit of creditors to pay the creditors in the order of priority, and the 
tax claim enjoys a priority status over general creditors by the virtue of the 
above statutes. 

We are not sure about the meaning of your second question wherein you ask 
if the Commission can collect the tax from the trustee is it a preferred claim 
to the rest of the creditors. We have already answered that the tax claim is 
preferred over the rest of the general creditors. If you have further inquiry, 
we suggest you communicate with us. 

CIGARETTES: MEN'S REFORMATORY AND STATE PENITENTIARY: 
SALES ONLY TO INMATES: PERMIT NOT REQUIRED: A retail per
mit is not required for the sale of cigarettes at the canteens in the men's 
reformatory and state penitentiary, where cigarettes are sold only to inmates 
and all profits are used for the entertainment and bene·fit of the inmates. 

August 9, 1941. Board of Control of State Institutions: This will acknowl-
edge receipt of your letter of the 6th inst., wherein you ask the opinion of this 
department with reference to the following legal question. As to the facts we 
quote from your letter: 

"Recently we discussed with you whether or not the canteens being operated 
in the several state institutions are required by law to obtain retail permits 
for the sale of cigarettes. 

"Upon your suggestion, we secured a report from each institution, and find 
therefrom that in every instance all the profits from the canteens are used for 
the entertainment and benefit of the patients; that cigarettes are sold only to 
the inmates of the Men's Reformatory and State Penitentiary and at all of the 
other institutions where cigarettes are sold to the employees and/or public, 
such retail permit has been obtained." 

The legal question is as to whether or not a retail permit is required for the 
sale of cigarettes at the Men's Reformatory and State Penitentiary, where it 
appears from your letter that cigarettes are sold only to the inmates and that 
all profits derived are used for the entertainment and benefit of the inmates. 

It should be further stated that the penitentiary purchases the cigarettes and 
that the inmate who operates the canteen works under the direction of the 
warden. In other words, the canteen is operated strictly by the penitentiary 
or reformatory, as the case may be. The inmate or inmates who operate the 
canteen have no financial interest whatever in the canteen. 

Section 1552, subsection 4, Code of Iowa, 1939, provides: 
"'Place of business' is construed to mean and include any place where cigar

ettes are sold or where cigarettes are stored or kept for the purpose of sale or 
consumption; * * *" 
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Subsection 14 of this section provides: 
" 'Retailer' shall mean and include every person in this state who shall sell, 

distribute, or offer for sale for consumption or possess for the purpose of sale 
for consumption, cigarettes irrespective of quantity or amount or the number of 
sales." 

Section 1556.08, subsection 1, Code of Iowa, 1939, provides: 
"Every distributor, wholesaler, and retailer in this state, now engaged or 

who desires to become engaged in the sale or use of cigarettes, upon which a 
tax is required to be paid, shall obtain a state and/or retail cigarette permit as 
a distributor, wholesaler, or retailer, as the case may be." 

Subsection 6 of said Section 1556.08, provides: 
"No distributor, wholesaler or retailer shall sell any cigarettes until such 

application has been filed and the fee prescribed paid for a permit and until 
such permit is obtained and only while such permit is unrevoked and unex
pired." 

Section 1556.09, subsection 1, Code of Iowa, 1939, provides: 
"No retail permit, state permit, or manufacturer's permit shall be issued until 

the applicant therefor shall file a bond, with good and sufficient surety, to be 
app.roved by the commission or the body granting the permit, which bond shall 
be in favor of the state of Iowa* * *". 

We are of the opinion that the above statutes do not apply to the sale of 
cigarettes in a penitentiary or reformatory canteen. We do not believe that 
the penitentiary or reformatory operating the canteen may be construed to· be 
a "retailer" as the term is defined in subsection 14 of Section 1552. We must 
bear in mind that these cigarettes are kept solely for the convenience of the 
inmates. Any profits derived are used for the entertainment and benefit of 
the inmates. It also should be borne in mind that there are two forms of per
mit, to-wit: a state p·ermit and a permit issued by cities and towns. We are 
of the opinion that the city of Anamosa and the city of Fort Madison, being 
the cities in which the reformatory and penitentiary are located, respectively, 
would have no jurisdiction to issue permits to sell cigarettes within the peni
tentiary walls, and so far as the state permit is concerned, it would amount to 
the state issuing a permit to itself. 

These and other reasons which could be mentioned, lead us to the conclusion 
that Chapter 78, relating to the sale of cigarettes and tobacco, does not apply 
to sales of cigarettes to inmates of the penal institutions of this state, under 
the facts outlined in your letter. 

TAXATION: DELINQUENT PERSONAL TAXES: INTEREST AND 
PENALTY NOT TO BE COLLECTED AFTER FOUR YEARS: INAP
PLICABILITY TO REALTY TAXES: Section 7194, C., '39, which provides 
that no penalty or interest, except for the first four years, shall be collected on 
taxes remaining unpaid four years or more, applies only to personal taxes. 
If real estate taxes remain unp.aid for more than four years, full penalty and 
interest should be collected, and the prop'erty should be sold for the delin
quent tax. 

August 11, 1941. Mr. Chet B. Akers, Auditor of State: We wish to acknowl
edge receipt of your request for an opinion upon the following question: 

Section 7194 of the 1939 Code of Iowa provides in effect that no penalty or 
interest except for the first four years shall be collected upon taxes remaining 
unpaid four years or more, and the question is whether or not penalty and 
interest on real estate· taxes should be governed by this section in those in-
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stances where the County Treasurer has not sold the real estate for delinquent 
real estate taxes, and the tax is delinquent for more than four years. 

Code section 7194 provides as follows: 
"No penalty or interest, except for the first four years, shall be collected 

upon taxes remaining unpaid four years or more from the thirty-first day of 
December of the year in which the tax books containing the same were first 
placed in the hands of the county treasurer, and the board of supervisors at 
the January meeting may declare such tax unavailable, and when so declared 
by the board, the amount shall be credited to the treasurer by the auditor as 
unavailable and he shall apportion such tax among the funds to which it be
longs." 

At the outset we are at a loss to understand how there could be delinquent 
real estate tax for a four year period. Sections 7252, 7255 and 7255.1 of the 1939 
Code provide that real estate shall be sold for delinquent real estate tax, and 
if the property is not sold to an individual party, then the county shall bid it in 
at scavenger sale. It would seem from this that there should be no four year 
delinquencies in real estate taxes, but we assume that there must be some sit
uation in Iowa where the treasurer has failed in his duty and real estate taxes 
have been allowed to remain delinquent for more than a four year period. 

Although Section 7194 does not in express terms limit the application of the 
statute to personal taxes, we believe that this must necessarily be the con
struction, for as pointed out above, it certainly was not contemplated that there 
would ever be a four year delinquency in real estate taxes. Section 7194 
further provides that the County Board of Supervisors shall declare such tax 
that has been delinquent for a four year period "unavailable". Clearly this 
would have no app'lication to real estate taxes. It would not be within the prov
ince of the Board of Supervisors to ever declare a real estate tax unavailable. 
The whole theory of our law is that real estate taxes, together with all penalty 
and interest shall be paid and if not paid the real estate sold for the tax obliga
tion. 

It is somewhat significant that about the only two cases that have reached 
the Iowa Supreme Court involving the construction of this statute and ante
cedent statutes were instances where only personal tax was involved. See 
Beecher vs. The Bowrd of Supervisors of Webster County, 5(} Iowa 538, and 
Collins Oil Company vs. Perrine, 188 Iowa 295. At the time of the decisions 
in these cases, the statute forbade the collection of all penalty and interest 
after four years. These antecedent statutes did not specifically state that the 
tax involved was personal tax, and yet the Court, particularly in the Collins 
Oil Company case interpreted the statute as having application only to person
al taxes, for Justice Evans in his opinion stated: 

"This statute has in it a quality of salvage and a touch of mercy. If, after 
four years of official effort with the whip and prod of penalties and the duress 
of distraint, collection yet fails, then the statute reverses its method by re
ducing the load, instead of increasing it; somewhat as sailors jettison cargo to 
save the remnant and the ship, or as the ox driver drops his long-used goad 
and salves its perforations in the rump of the sick ox." 

Note in the foregoing quotation the Court speaks of the "duress of distraint." 
This indicates that the Iowa Supreme Court felt that the application must neces
sarily be confined to personal taxes. 

It is, therefore, our opinion that Section 7194 has no application to real 
estate taxes, and if delinquent real estate taxes for more than a four year 
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period remain on the treasurer's books, full penalty and interest should be 
collected, and the treasurer should immediately sell the property for the de
linquent tax as provided by law. 

BOARD OF SUPERVISORS: ACTING AS GOVERNING BOARD OF 
DRAINAGE AND LEVEE DISTRICT: NOT REQUIRED TO PUBLISH 
PROCEEDINGS: A county board of supervisors acting as the governing 
board of a drainage and levee district need not publish its proceedings. Fail
ure to publish such proceedings will not affect the validity of proceedings 
whereby new bonds are ordered and new assessments sp'read to pay the 
bonds. 
August 14, 1941. Hon. C. B. Akers, Auditor of State: We have your letter 

of August 13, in which you inquire whether or not a County Board of Super
visors acting as the Governing Board of a Drainage and Levee District must 
publish the proceedings of said Governing Board. 

Section 5411 of the 1939 Code of Iowa provides: 
"There shall be published in each of said official newspapers at the expense 

of the county during the ensuing year: 
1. The proceedings of the board of supervisors, excluding from the pub

lication of said proceedings, its canvass of the various elections, as provided by 
law; witness fees of witnesses before the grand jury and in the district court 
in criminal cases; the transcripts of justices of the peace, including their pro
ceedings and cost; the county superintendent's report. 

2. The schedule of bills allowed by said board. 
3. The reports of the county treasurer, including a schedule of the receipts 

and expenditures of the county. 
4. A synopsis of the expenditures of township trustees for road purposes as 

provided by law." 
You will observe that the foregoing section applies to the proceedings of the 

Board of Supervisors, and that the publication is made at the expense of the 
county. 

It is our view that when the Board of Supervisors is acting as the Govern
ing Board of a Drainage and Levee District, the members are not acting in the 
capacity of Supervisors of the County, but are acting as Trustees of the Drain
age and Levee District. 

To compel the publicationof the proceedings of such Board acting for a part 
of the County at the exp'ense of the County would place a burden upon tax
payers who do not receive a benefit therefrom. 

You advise us that this question arises out of the case of Reconstrucflion 
Fi?UJ,nce Corporation vs. Diehl, in which a decree was entered in the District 
Court of Louisa County, which was affirmed by the Iowa Supreme Court, which 
is report.ed in the 296 Northwestern at Page 450. 

A perusal of this case discloses that proper notices were served, the Court 
had jurisdiction, and the acts of the Governing Board of the Drainage and 
Levee District were approved. 

It is our opinion that the Governing Board of the Drainage and Levee District 
need not publish its proceedings, and that the failure to publish same will not 
affect the validity of proceedings whereby new bonds were ordered, and new 
assessments spread to pay said bonds. 
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CONSTABLE: FEES: PRISONER CONVEYED TO COUNTY JAIL: A 
constable who lives in a town outside the county seat is entitled to a con
stable's fees, but not the same fees as a sheriff, when he conveys prisoners to 
the county jail on commitment. 

August 16, 1941. Mr. Jokn S. Redd, County Attorney, Sidney, Iowa: We 
wish to acknowledge receipt of your recent letter in which you ask for an opin
ion upon the following question: 

"A constable lives in a town outside of the county seat, and he is required 
from time to time to convey prisoners to the county jail on commitment. Is he 
entitled to the fees as set out in Section 13479 (Sheriff's fees), or is he con
fined to the fees as set out in Section 10637?" 

Code Section 13479, provides as follows: 
"13479 Conveying prisoner to jail--fees and expenses. Every officer or per

son who shall arrest anyone with a warrant or order issued by any court or 
officer, or who shall be required to convey a prisoner from a place distant from 
the county jail to such jail on an order of commitment, shall be allowed the same 
fees and expenses as provided for in case of such service by the sheriff." 

Code Section 10637 provides: 
"10637 Fees of constable. Constables shall be entitled to charge and re

ceive the following fees: 
* * * 
4. For traveling fees, going and returning by the nearest traveled route, per 

mile, five cents. 
* * * 
13. For serving each warrant of any kind, seventy-five cents. 
* * * 
15. For serving each mittimus or order of release, besides mileage, thirty 

cents." 
The above-mentioned Code sections seem to be in conflict, but it is our opinion 

that in the instant case the constable is entitled to receive the fees as provided 
in Section 10637. 

Section 13479 provides for fees in two separate instances, which if sep'arated 
would read as follows: 

"(1) Each officer or person who shall arrest anyone with a warrant or order 
issued by any Court or officer shall be allowed the same fees and expenses as 
provided for in case of such service by the Sheriff. 

"(2) Each officer or person who shall be required to convey a prisoner from 
a place distant from the county jail to such jail on an order of commitment 
shall be allowed the same fees and expenses as provided for in case of such 
service by the Sheriff." : 

Clearly the constable is not entitled to the same fees as the Sheriff when he 
arrests someone with a warrant, because Code Section 10637 specifically pro
vides for the constable fees when serving any warrant. If we reach the con
clusion that the first part of Section 13479 does not apply to a constable, can 
we reasonably say that the second part was intended to be applicable to con
stables? We are of the opinion that it does not apply. Code Section 10637 
does not specifically mention conveying a prisoner to the county jail on an 
order of commitment, but it does provide in Paragraph 15 for the constable fees 
in serving a mittimus which would seem to cover the same situation. 

It is our opinion that the fees for the constable in the instant case are to be 
determined in accordance with the provisions of Section 10637. 



88 REPORT OF THE ATTORNEY GENERAL 

COUNTY OFFICERS: EMPLOYEES OF COUNTY ENGINEER'S OF
FICE: SALARY INCREASE DURING YEAR: POWER OF BOARD 
OF SUPERVISORS: A board of supervisors may increase the salaries of 
employees of the county engineer's office during the year where the increase 
can be made within the appropriation for the office. 

August 16, 1941. Mr. Wm. W. Cris811Win, County Attorney, Cedar Rapids, 
Iowa: We wish to acknowledge receipt of your letter of August 12, in which 
you ask for an opinion on the following question: 

"Can the Board of Supervisors, after having appropriated funds for the 
year for the County Engineer's Office, increase the pay of certain employees 
and assistant engineers in that office during the course of the year? The 
salaries in question cquld be increased without exceeding the entire appro
priation of the County Engineer's Office." 

The following Code Secticl•ns are pertinent to the above inquiry: 
"5260.02 Appropriation. On or before the thirty-first of January of every 

year, the board of supervisors shall appropriate, by resolution, such amounts 
as are deemed necessary for each of the different county officers and depart
ments during the ensuing year, and shall specify from which of the different 
county funds created by law the appropriated sums shall be derived. The 
appropriations to each separate county office or department shall be itemized 
in the same manner that the accounts are itemized on the records of the 
county auditor." 

"5260.08 Transfer of funds. In the event that any office has exceeded, or 
may find it necessary to exceed, the amount of its appropriation in any par
ticular account, the board of supervisors, by resolution, may authorize a trans
fer from one or more of the other appropriation accounts of said office, any 
portion of such unexpended appropriation balance, to any other appropriation 
account of said office." 

"5130 General powers. The board of supervisors at any regular meeting 
shall have power: 

* * * 
10. To fix the compensation for all services of county and township officers 

not otherwise provided by law, and to provide for the payment of same. 
* * • " 
It is our opinion that the Board of Supervisors may increase the salaries 

of the employees above mentioned at the present time. 
We wish to call your attention to our opinion of February 2, 1940, reported 

in the 1940 report of the Attorney General at Page 475, which fully discusses 
the question of increasing or decreasing salaries of deputy officers and clerks 
for the second year of a two year term. 

It is our conclusion that in the immediate case it is proper to increase the 
salary of the employees mentioned, where the same may be done within the 
appropriation of the County Engineer's office. 

COUNTY: FAIRGROUNDS BUILDINGS: WPA PROJECT: RESOLU
TION BY BOARD OF SUPERVISORS UNAUTHORIZED: A board of 
supervisors has no authority to pass a resolution to continue a WPA project 
of improving and rebuilding certain buildings on the fairgrounds, the reso
lution making the county liable if certain provisions are violated. 

August 18, 1941. Mr. John Mowry, County Attorney, Marshalltown, Iowa: 
We wish to acknowledge receipt of your recent letter in which you present a 
question concerning the adoption of several resolutio1;1s by the Board of Super
visors, said resolutions dealing with the management and control of the Fair 
and Fairgrounds in Marshall County, the WP A requesting that said resolutions 
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be adopted by the Board of Supervisors in order to continue the WP A Project 
of improving and rebuilding certain buildings located on the fairgrounds. 

The proposed resolutions are as follows: 
"1. All rules and regulations governing the operation of the facilities shall 

be approved by the Board of Supervisors, as well as the dates on which fairs 
are to be held and the character and scope of the exhibits. 

2. All fees shall be approved by the Board of Supervisors. 
3. The facilities shall be available to the general public without discrimina

tion. 
4. An accounting shall be rendered periodically to the Board of Supervisors 

and the books of the association shall be open to inspection by the Board of 
Sup'ervisors. 

5. Upon dissolution of the association all assets shall revert to Marshall 
County. 

6. All revenues shall be subject to control of the Board of Supervisors, sal
aries paid by the operating organization shall be subject to similar control, and 
all net profits shall be turned over to the County. 

7. The sponsor (namely Marshall County) shall give assurance that, if at 
any time during the normal expected life of the improvements, the above con
ditions governing retention of public control are violated, the County of Mar
shall will refund to the United States a sum equivalent to the funds expended 
by this Administration upon the project." 

The question is: "If the Board of Supervisors should adopt said resolutions, 
what, if any effect that would have upon their position as Board of Super
visors, or would it be in contravention of their duties as such Board? The 
Board of Supervisors seem willing to adopt these resolutions, but do not wish 
to do anything that would be a violation of their duties individually or as a 
Board." 

Code Section 2907 provides as follows: 
"If a majority of the votes are cast in favor of such proposition, the board 

shall make the authorized purchase and pay for the same out of the general 
fund, or accept as a gift from the owner a county or district fairground already 
in existence. Title shall be taken in the name of the county, but the board of 
supervisors shall place such real estate under the control and management of 
an incorporated county or district fair society. Such society is authorized to 
erect and maintain buildings and make such other improvements on the real 
estate as is necessary, but the county shall not be liable for such improvements 
nor the expenditures therefor." 

From the above Code Section it seems clear that the Board of Supervisors 
has no authority to adopt the resolutions in question. Code Section 2907 not 
only provides that the control and management of said real estate shall be in 
the fair society, but it further provides that such society is authorized to erect 
and maintain buildings, and make such other improvements on the real estate 
as is necessary-but the county shall not be liable for such improvements, nor 
the expenditures therefor. 

It is our opinion that the Board of Supervisors has no authority to pass the 
resolutions in question, because they clearly violate the provisions of Section 
2907, and it naturally follows that the resolutions should not be adopted. 

BOILERS: INSPECTION: INAPPLICABILITY TO AIR COMPRESSORS: 
The boiler insp'ection law, Ch. 97, 49 G. A., has no a.pplication to air com
pressors such as are found in garages and oil stat~ons. 

August 18, 1941. Mr. Charles W. Harness, Labor Commissioner: We wish 
to acknowledge your oral request for an opinion on Chapter 97 of the Acts of 
the 49th General Assembly, known as the Boiler Inspection Law, your specific 
question being: 
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"Does the act require the inspection of air compressors, such as are com
monly found in garages and oil stations?" 

You state that Section (e) of Section 7, would seem to include such com
pressors. 

It is our opinion that the Boiler Inspection Law, Chapter 97 of the Acts of 
the 49th General Assembly, has no application to the air compressors that you 
mention. We would like to call to your attention the following language in the 
title of the above Act: 

"An act creating a boiler inspection department within the Department of 
Labor, providing for notice of intention to install and inspection of stea;m 
boilers, generators, superheaters, and creating the office of state boiler inspec
tor, defining his· duties and providing for the enforcement of boiler inspection 
provisions of the act and providing penalties for the violation thereof." 

Section 2 of the above-mentioned act enumerates the articles to be inspected 
by the boiler inspector, and if there is any conflict between the provisions of 
said section and the provisions of Section 7, as far as the immediate question is 
concerned, we believe that Section 2 is controlling. The pertinent part of Sec
tion 2 reads as follows: 

"(a) It shall be the duty of the state boiler inspector, to inspect or cause to 
be inspected internally and externally, at least once every twelve (12) months, 
in order to determine whether all such equipment is in a safe and satisfactory 
condition, and properly constructed and maintained for the purpose for which 
the same is used, all steam boilers, tanks, jacket kettles, generators and other 
appurtenances used in this state for generating or transmitting steam for 
power, or for using steam under pressure for heating or steaming purposes, in 
order to determine whether said equipment is in a safe and satisfactory condi
tion, and properly constructed and maintained for the purpose for which the 
same is used." 

It is our opinion that the above language does not include air compressors, 
and that there is no duty on the part of the boiler inspector to inspect such 
compressors. 

MOTOR VEHICLES: MAXIMUM WHEEL LOAD: PENAL PROVISION: 
Chapter 178, 49 G. A., which amends §5035.12, C., '39, increases to 8,500 
pounds the maximum load permitted on any one wheel of a vehicle. Any 
distribution of load in excess of this amount is a violation of statute. 

August 20, 1941. Iowa State Highway Commission, Ames, Iowa: This will 
acknowledge receipt of your communication of July 21, 1941, relative to the 
interpretation to be given Section 5035.12, Code of 1939, as amended by Chapter 
178, Acts of the 49th General Assembly. 

Section 5035.12 provides as follows: 
"Maximum load. The total maximum load on any one wheel of any vehicle, 

including the weight of the vehicle and the load it carries, shall be four tons 
for vehicles equipped with pneumatic tires or three and one-half tons for 
vehicles equipped with solid rubber tires, provided the total maximum weight 
of any vehicle or combination of vehicles and load shall not in any event ex
ceed twelve tons plus four hundred fifty pounds for each foot, or fraction 
thereof, of distance between the front and rear axles of the vehicle or first 
and last axles of a combination of vehicles. Two or more wheels on the same 
end of a given axle shall be considered as one wheel." 

Chapter 178, Acts of the 49th General Assembly, recites: 
"Section 1. Section five thousand thirty-five and twelve hundredths (5035.12), 

Code, 1939, is amended by adding thereto the following: 'Provided however, 
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trucks registered under the laws of the State of Iowa and displaying Iowa 
license plates shall be entitled to a total maximum load on any one axle of 
any vehicle, including the weight of the vehicle and the load it carries, of sev
enteen thousand (17,000) pounds for vehicles equipped with pneumatic tires 
or fourteen thousand (14,000) pounds for vehicles equipped with solid rubber 
tires, provided the total maximum weight of any vehicle or combination of 
vehicles and load shall not in any event exceed fourteen (14) tons plus five 
hundred (500) pounds for each foot or fraction thereof, of distance between 
the front and rear axles of the vehicle or first and last axle of a combination 
of vehicles. An axle may be divided into two (2) or more parts, provided, 
however, that all parts in the same vertical transverse plane shall be con
sidered as one axle.' " 

Your question is how you shall interpret the "axle load" in terms of "wheel 
load" for the purposes of enforcement in view of the fact that Sec. 5035.12 con
templates a maximum wheel load of four tons, or 8,000 pounds, for vehicles 
equipped with pneumatic tires, and the amendment contemplates a total 
maximum load "on any one axle" of 17,000 pounds. Doubling the maximum 
wheel load necessarily limited the total axle load to a maximum of 16,000 
pounds prior to the amendment. 

The question now arises as to what effect the amendment has on the max
imum load permissible on one wheel. Is four tons or 8,000 pounds still a 
maximum load, or is one-half of 17,000 p'ounds, or 8,500 pounds the maximum 
wheel load? May a truck carry a load of 7,000 pounds on one wheel of an 
axle and 1(),000 pounds on the other within the 17,000 pound axle limitations 
prescribed by the amendment? 

S.ection 5036.01 makes it a misdemeanor to do any act forbidden or for 
failure to perform any act required by any of the provisions of the chapter 
of which the above quoted sections are a part. This necessitates the appli
cation of rules of construction of penal statutes to Sec. 5035.12 as amended. 

It is a fundamental rule in the construction of statutes that penal statutes 
must be construed strictly. However, under such strict construction such stat
utes will not be enlarged by implication or intendment beyond the fair meaning 
of the language used. Such statutes should not be unreasonably interpreted, 
or construed so as to render them ineffective, or to defeat the obvious inten
tion of the legislature, as found in the language actually used according to 
its true and obvious meaning, unless it is forced by the express language 
of the statute; nor should they be subjected to any strained or unnatural 
construction in order to work exemption from their penalties. 59 C. J. 1113-
1117, and cases cited. Penal statutes must receive a rational, sensible con
struction in preference to one that is unreasonable and probably not intended 
by the legislature. Anderson vs. Williams, 279 Fed. 822; 42 S. Ct. 590; 259 
U. S. 597, (Reversed on other grounds, 44 S. Ct. 43, 263 U. S. 193.) 

It is plainly evident that the purpose of the statute fixing the maximum 
wheel load at four tons for vehicles equipped with pneumatic tires was for 
the protection of the high'IYays which are designed by the Highway Com
mission to support a maximum load of four tons to each forty inch square of 
pavement or bridge structure. That the legislature was cognizant of such 
design and specifications is further evident by some other provisions of the 
size, weight and load sections of the chapter, particularly Sec. 5035.08, which 
limits the distance between axles to not less than forty inches. It is also 
important to note that the amendment to Sec. 5035.12 as quoted, was added 
thereto without an express repeal of existing wheel load provisions. This 
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leaves no doubt but that by the retention of the wheel load provision that the 
legislature intended to retain such limitations in so far at least as the same con
templated an equal distribution of the load, notwithstanding, the increase of 
1,000 p<>unds in the total axle load serves to increase the wheel load to 8,500 
pounds. 

Specifically answering your question, therefore, we are of the opinion that 
the amendment will prevail over the maximum wheel load provisions of the 
amended section to the extent that it increases the load on any one wheel 
to 8,500 pounds and any distribution of load in excess of this amount is a 
violation of the provisions of the statute as amended. To hold otherwise would 
be to render ineffectual the p'rovisions of the statute enacted for the prevention 
of injury or damage to pavement and bridge structures by permitting a load of 
12,000 pounds on one wheel so long as the total ~xle load did not exceed 17,000 
pounds. No such absurd intention may be attributed to the legislature within 
the contemplation of the rules for construction of a statute of this character. 

We trust this answers your inquiry. 

TAXATION: CAPITAL STOCK: EXEMPTION: FOREIGN MERCHAN
DISING CORPORATION DOING BUSINESS ENTIRELY WITHIN 
IOWA: The capital stock of a foreign merchandising corporation which 
does business entirely within the state is exempt from taxation in Iowa. 
September 3, 1941. Mr. Francis J. Kuble, County Attorney, Des Moines, 

Iowa: We wish to acknowledge receipt of your recent inquiry in which you 
ask for our opinion on the following question: 

"There is now ready for closing in the District Court of Polk County, Iowa, 
a rather sizable Estate in which a large portion of the assets is capital stock 
in a sizable retail establishment located in the City of Des Moines. This cor
poration is organized under the laws of the State of Delaware but to our knowl
edge its sole outlet is the store here in Des Moines. In other words it is a for
eign corporation but does business entirely within the confines of the State of 
Iowa. Being a foreign corporation engaged in merchandising is this stock 
exempt from taxation, or does subdivision 20 of Section 6944 exempt only do
mestic corporations engaged in merchandising?" 

Code Section 6944, provides as follows: 
"6944 Exemptions. The following classes of property shall not be taxed: 
* * * 
20. Capital stock of utility companies. The shares of capital stock of 

telegraph and telephone companies, freight line and equipment companies, 
transmission line companies as defined in section 7089, express companies, cor
porations engaged in merchandising as defined in section 6971, domestic cor
porations engaged in manufacturing as defined in section 6975, and corpora
tions not organized for pecuniary profit. * * *" 

Section 6971 provides as follows: 
"6971 'Merchant' defined. Any person, firm, or corp·oration ownin~ or hav

ing in his possession or under his control within the state, with authority to sell 
the same, any personal P'roperty purchased with a view to its being sold, or 
which has been consigned to him from any place out of this state to be sold 
within the same, or to be delivered or shipped by him within or without this 
state, except a warehouseman as defined in section 9718, shall be held to be a 
merchant for the purposes of this title." 

It is our opinion that the shares of stock of the foreign merchandising cor
poration described in your letter are exempt from taxation as provided in 
Paragraph 6944. 
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It should be noted that insofar as Paragraph 20 of the above-mentioned 
Code Section relates to merchandising corporations, there is no qualification 
of the word "corporation," but immediately following the reference to merchan
dising corporations, we find this language. 

"Domestic corporations engaged in manufacturing as defined in section 
6975." 

The fact that the word "corporation" is used in the first instances without 
qualification, and immediately thereafter when dealing with manufacturing, we 
find the words "domestic corporations" indicates that the use of the word "cor
poration" without modification was intended to include both domestic and for
eign corporations. 

In Section 6971, we note this language: 
"Any person, firm or corporation * * *" 

Certainly these words do not convey the thought that the section is applicable 
only to domestic corporations. So we find that in these two sections dealing 
with merchandising corporations there is no reference whatsoever to domestic 
corporations, as there is in Section 6944, as it refers to manufacturing corpo
rations. 

The opinion of the Attorney General which you mentioned in your letter, 
reported at Page 439 of the 1936 Attorney General's reports, was based on the 
following language in the case of Judy vs. Beckwith, 137 Iowa, 24: 

"Without taking time for further reference to the statute we feel entirely 
safe in the assertion that there is no existing legislation in this State which 
expressly or by implication excepts from the category of taxable property the 
shares of capital stock owned or held by residents of the State in a foreign 
corp·ora tion." 

It should be noted that the Judy case was one involving taxation of shares 
of stock of an Illinois Corporation, whose principal place of business was in Illi
nois. The case did not involve the interpretation of Section 1318 of the Code 
of 1897, said section being the original Code provision exempting the capital 
stock of a merchandising corporation from taxation, and it is our opinion that 
the Judy case is not authority for the proposition that the capital stock of a 
foreign merchandising corporation such as is described in your letter is sub
ject to taxation. 

It should be noted that in the immediate case the stock of merchandise of 
the foreign corporation is subject to taxation, and it is our conclusion that the 
capital stock of a foreign corporation which does business entirely within the 
confines of the State of Iowa is exempt from taxation. 

Any opinions of the Attorney General to the contrary are hereby overruled. 

TAXATION: COMPROMISE TAX SALE: AMOUNT REQUIRED FOR 
REDEMPTION: The owner cannot redeem from tax sale by tendering the 
amount paid by an assignee under a compromise agreement, but must pay 
the amount for which the property was sold plus penalty and interest and the 
amount of all taxes, interest and costs paid by the purchaser or his assignee 
for any subsequent years. 
September 3, 1941. Mr. C. A. Bowers, County Auditor, Council Bluffs, Iowa.: 

I wish to acknowledge receipt of your recent letter which you have written in 
the absence of your County Attorney asking for our opinion on the following 
matter: 
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"'A' made a compromise offer of $100.00 for a tax certificate held by Potta
wattamie County, on which the total taxes amounted to $150.00. The taxing 
bodies accepted this offer and 'A' proceeded to serve notice upon the owner of 
record. The owner of record came in to redeem the prop'erty, which we let him 
do for the sum of $100.00, being the same amount which 'A' had paid for the 
certificate. May the owner redeem said property by the payment of $100.00?" 

Code Section 7265 of the 1939 Code provides as follows: 
"7265 Assignment--preswmption from deed recitals. The certificate of 

purchase shall be assignable by indorsement and entry in the register of tax 
sales in the office of county treasurer of the county from which said certificate 
issued, and when such assignment is so entered, it shall vest in the assignee or 
his legal representatives all the right and title of the assignor. The statement 
in the treasurer's deed of the fact of the assignment shall be presumptive evi
dence thereof. When tbe county acquires a certificate of purchase and has the 
same in its possession for one year, or more, the board of supervisors may com
promise and assign the said certificate of purchase, with the written approval 
of all tax-levying and tax-certifying bodies having any interest in said gen
eral taxes. All money received from assignment of said certificates shall be 
apportioned to the tax-levying and certifying bodies in proportion to their 
interests in the taxes for which said real estate was sold." 

Code Section 7272 provides: 
"7272 Redemptionr-terms. Real estate sold under the provisiOns of this 

chapter and chapter 347 may be redeemed at any time before the right of re
demption is cut off, by the payment to the auditor, to be held by him subject 
to the order of the purchaser of the amount for which the same was sold and 
four percent of such amount added as a penalty, with six percent interest per 
annum on the whole amount thus made from the day of sale, and the amount 
of all taxes, interest, and costs paid by the purchaser or his assignee for any 
subsequent year or years, with a similar penalty added as before on the amount 
of the payment for each subsequent year, and six percent per annum on the 
whole of such amount or amounts from the day or days of payment." 

Section 7265 of the 1939 Code provides that the assignment shall vest in the 
assignee or his legal representatives all the right and title of the assignor so 
clearly in the instant case, the county with the approval of the other tax-levying 
bodies gave up all the interest of the county in this particular property. 

Section 7272 provides that the amount necessary to redeem from tax sale is: 

"* * * the amount for which the same was sold and four percent of such 
amount added as a penalty, with six percent interest per annum on the whole 
amount thus made from the day of sale, and the amount of all taxes, interest, 
and costs paid by the purchaser or his assignee for any subsequent year or 
years, with a similar penalty added as before on the amount of the p'ayment for 
each subsequent year, and six percent per annum on the whole of such amount 
or amounts from the day or days of payment." 

It is our opinion that in order to redeem, the owner must pay the amount con
templated by Section 7272, and that he cannot redeem by tendering the amount 
paid by the assignee for the certificate, when the assignee purchases the same 
under a compromise agreement as provided in Section 7265. It was not stated 
in your letter, but we assume that the county had the certificate of purchase in 
its possession for one year or more, as such possession is a prerequisite to the 
compromise provided for in Section 7265. 

TAXATION: EXEMPTION: SOLDIERS: CHANGE OF DESIGNATION 
OF PROPERTY: After filing a claim for tax exemption for military service, 
the claimant may change his designation of property after June 1st, but not 
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after the tax for a succeeding year has become a lien against the property 
designated. 
Septemb€r 5, 1941. State Ta.x Comrmission, Des Moines, Iowa: You have 

requested an opinion upon the following question: 
"A soldier, who is entitled to tax exemption for military service, filed his 

claim for such exemption before June 1st, but having sold his property since 
June 1st, he now desires to designate other property for the exemption for the 
tax for the year 1941, payable in 1942." 

The question is whether this designation can be changed in view of the 
amendment to the exemption statute contained in Chapter 242, Acts of the 49th 
General Assembly. 

Section 2 of Chapter 242, Acts of the 49th General Assembly provides for the 
claim that is to be made by the soldier for exemption or reduction in taxes. It 
is there provided in part as follows: 

"Said person shall file with the county auditor his claim for exemption or 
reduction in taxes under oath, which claim shall set out the fact that he is a 
resident of and domiciled in the state of Iowa, and a person within the terms 
of section six thousand nine hundred forty-six (6946), and give the volume 
and page on which the honorable discharge or certified copy thereof is recorded 
in the office of the county recorder, and may include the designation of the 
property from which he desires said exemption or reduction to b€ made, and 
shall further state that he is the equitable and legal owner of the property 
designated therein. No person may claim a reduction or exemption in more 
than one county of the state of Iowa, and if no designation is made the exemp
tion shall apply to the homestead, if any." 

It will b€ noted that in the above p'Ortion of Section 2, provision is made 
that the claim shall b€ filed and there are certain mandatory provisions as to 
the contents of the claim, but in order to obtain the exemption it is not neces
sary that there be any designation of property, for, it will b€ noted, the statute 
says that the claim may contain a designation of property which is to be the 
subject of the exemption, and again in the la.st two lines of the section provi
sion is made for the application of the exemption in the event that there is no 
designation and the claimant is the owner of a homestead. 

It would seem, from the wording of the above statute, that the information 
with respect to the honorable discharge is the important and necessary part 
of the claim that is filed with the auditor. When this information has been 
given to the auditor through the medium of the claim then the tax exemption 
automatically applies when the Board of Supervisors makes the proper allow
ance. This being true, the designation of prop'erty could, we feel, be changed 
by the exemption claimant after June 1st. 

Nothing in this opinion is to be construed as holding that the designation 
could be changed after the tax for a succeeding year had become a lien against 
the property formerly designated. 

SCHOOLS: CHILDREN IN CHARITABLE INSTITUTIONS OR CHIL
DREN'S BOARDING HOMES: RESPONSIBILITY FOR PAYMENT OF 
TUITION: DOMICILE: Tuition of a grade school child committed to a 
charitable institution in another school district must b€ paid by the county of 
domicile, but if the child's domicile is outside the state there should be no 
tuition charge. Tuition of a grade school child in a children's boarding home 
should be paid by the state, but if the home is in the child's school district, 
there should b€ no tuition charge, nor should tuition be charged for a child 
in a free home. If a charitable institution voluntarily assumes care of a 
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grade school child, the county of the child's domicile should pay the tuitffin, 
but there shou~d be no tuition charge if domicile cannot be determined, or if 
domicile is outside the state and free tuition is refused and no arrangement 
can be made with the state of domicile, the institution must pay the tuition. 
Tuition of a high school pupil in a charitable institution must be paid by the 
state unless the ifistitution is in the same district as the child's domicile. 

September 8, 1941. Department of Public Instruction, State House: In an-
swer to your oral request of recent date concerning the payment of tuition by 
the state for school children, we beg to advise as follows, taking up your several 
questions individually: 

1. A child of grade school age having domicile in the state of Iowa, is com
mitted by juvenile court to a charitable institution in another school district. 

It is our opinion that Section 4283 of the 1939 Code applies and that said 
section reads as follows, which, we believe, is self-explanatory: 

"Tuition in charitable institutions. When any child is cared for in any 
charitable institution in this state which does not maintain a school providing 
secular instruction, and which institution is organized and operating under the 
laws of Iowa, and the domicile of the child is in another school district than that 
wherein the institution is situated, then such child shall be entitled to attend 
school in the district where such institution is located. In such cases, the dis
trict which provides schooling for such child shall be entitled to receive tuition 
not exceeding the average cost thereof in the department of the school in which 
schooling is given, and not exceeding eight dollars per month for tuition in 
schools below the high school grade, and not exceeding twelve dollars per month 
for tuition in high school grades. Such tuition shall be paid by the county of 
the domicile of such child. Any county so paying tuition shall be entitled to 
recover the amount paid therefor from the parent of such child. This section 
shall not apply to charitable institutions which are maintained at state ex
p'ense." 

In such cases, it is our opinion that the county of the domicile of such child 
must pay his tuition. 

2. Same as No. 1 except that the said child has a domicile outside the state 
of Iowa. 

We are unable to find any statute which covers this particular situation. 
Clearly, Section 4283 does not cover it as the child's domicile is not in the state 
of Iowa. Consequently, no county in this state should be liable for the pay
ment of tuition. Also, we find nothing in the code which would make the state 
liable. Practically speaking, the only home the child has is in the institution 
to which he has been committed. Consequently, it is our opinion that such 
child should attend school in the school district wherein the charitable insti
tution is located, free of charge. 

3. A child of grade school age is committed by juvenile court to a licensed 
child welfare agency and is placed by such agency in a licensed children's board
ing home. 

Section 4283.01 of the 1939 Code reads as follows: 
"Tuition when in boarding home. When any child of school age has be

come a public charge and is being cared for in a children's boarding home 
licensed by the state, and the domicile of such child at the time it became a 
public charge was in another school district than the one wherein such boarding 
home is located, then such child shall be entitled to attend public school in the 
school district in which such boarding home is located, or if such district does 
not maintain a school offering instruction in the grade in which such child is 
properly classified, then such child may attend upon such instruction in any 
approved public school in the state that will receive it. The tuition of such a 
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child, at the rates established by law, shall be paid by the treasurer of state 
from any funds in the state treasury not otherwise appropriated, and upon 
warrants drawn by the state comptroller upon the requisition of the superin
tendent of public instruction. If such child was in the district at the time the 
regular biennial school census was taken, the semi-annual apportionments shall 
be deducted from the tuition due the district under the provisions of this sec
tion. The superintendent of public instruction is hereby empowered to require 
such reports as are necessary properly to carry out the provisions of this 
section." 

Also Section 3661.057 reads as follows: 
"'CMldren's boarding hom.e' defined. Any person who receives for care and 

treatment or has in his custody at any one time more than two children under 
the age of fourteen years unattended by parent or guardian for the purpose 
of providing them with food, care and lodging, except children related to him 
by blood or marriage, and except children received by him with the intent of 
adopting them into his own family, shall be deemed to maintain a children's 
boarding home. This definition shall not include any person who, without com
pensation, is caring for children for a temporary period." 

It has been and it is still our opinion that any boarding home which has 
facilities to take care of three children and indicates a willingness to do so 
even though such home actually has only one or two children living there, it 
is a proper home to be licensed as a children's boarding home. Consequently, 
it is our opinion that if a home is licensed as a children's boarding home, tui
tion for any child placed in said home should be paid by the state under the 
provisions of Section 4283.01 above quoted. 

It is our further opinion that children placed by such agency in a free home 
to which no board is paid for the sup!Jort of the children, are entitled to at
tend school free of tuition in the school district in which such home is located. 
Children thus placed are placed for the purpose of obtaining a home and not 
for the purpose of obtaining merely a free education. 

Under the plain provisions of Section 4283.01, said section does not ap.ply 
in cases where the child resides in a children's boarding home located in the 
child's own school district. In such cases, there should be no charge for tuition. 

Also, a question has been raised concerning the meaning of the words "pub
lic charge" contained in Section 4283.01. It is our opinion that any child 
whose board is being p'aid by a county, is unquestionably a public charge. It 
is our further opinion that any child who is being cared for by a charitable 
institution or a child welfare agency and supported directly or indirectly by 
public funds raised by subscription or otherwise, should be considered a public 
charge. In other words, if the charitable institution or child welfare agency 
were not taking care of such child, then such child would necessarily be a 
neglected, dependent or abandoned child and subject to the provisions of Chap
ter 180, 1939 Code. 

4. The custody of a child of grade school age is assumed voluntarily by a 
charitable institution. 

If such child is being cared for in a charitable institution and the domicile of 
such child can be determined, it is our opinion that Section 4283 above quoted 
applies. In the event that the domicile of such child cannot be determined, 
then it is our opinion that the reasoning stated above in No. 3 applies and the 
child should attend school free of tuition charges. 

In the event the domicile of such child is in another state, we find no stat
ute covering this particular situation. It is our opinion that in the event the 
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school district in which such institution is located, refuses to furnish free 
schooling for such child, then an arrangement must necessarily be made with 
the state of the domicile of such child, or in the alternative, the charitable in
stitution in which the child is located, must pay the tuition. 

5. A child of high school age who is committed or who merely resides in a 
charitable institution located in a school district other than his own school 
district. 

At first glance, it appears that Section 4283 above quoted might apply. How
ever, said section first appeared in the 1924 Code. The 48th General Assembly, 
in Chapter 104, Acts of the 48th General Assembly, passed a bill amending 
Section 4275. Said bill now appears in the 1939 Code as Section 4275.1 and 
reads as follows: 

"Ch,ildren from clw!ritable institution. Children who are residents of a 
charitable institution organized under the laws of this state and who have 
completed a course of study for the eighth grade as required by Section 4276 
shall be permitted to enter any approved public high school in Iowa that will 
receive them and the tuition shall be paid by the treasurer of state from any 
money in his hands not otherwise appropriated and upon warrants drawn and 
signed by the state comptroller on requisition issued by the superintendent of 
public instruction. The superintendent of public instruction is hereby empow
ered to require such reports, from such institution and from the high school 
such pupils attend, as are necessary properly to carry out the provisions of 
this section." 

Section 2 of said Act, which does not appear in the Code at the present, reads 
as follows: 

"Section 2. All acts or parts of acts in conflict herewith are hereby re
pealed." 

Consequently, it is our opinion that Section 4275.1 applies to the above-men
tioned situation, that is, that if a child of high school age is residing in a 
charitable institution, the tuition for such child shall be paid by the state. It 
should be noted that said section applies, whether or not the child is originally 
from the state of Iowa or some other state. 

It is our further opinion, however, that if the original domicile of such child 
is in the same school district as that in which such charitable institution is 
located, then such child should attend school, tuition free. 

BEER: FORFEITURE OF PERMITTEE'S BOND: COUNTY ATTOR
NEY'S DUTY: CANCELLATION OF PERMIT AS CONDITION PRECE
DENT: STATE OR COUNTY AS PLAINTIFF: The county attorney has 
the duty to commence forfeiture proceedings upon bonds furnished by Class 
B or C beer permittees where the permit is issued by the board of super
visors. A citizen or taxpayer may not bring such action. Forfeiture proceed
ings may and should be commenced when a permit is cancelled, the cancella
tion being a condition precedent to the forfeiture proceedings. The action 
may be brought in the name of the state or county. 

Sep.tember 9, 1941. Mr. Maurice E. Rawlings, County Attorney, Sioux City, 
Iowa: This is in answer to your letter of the 25th ult., wherein you ask the 
opinion of this department relative to the following legal questions. We quote 
from your letter as follows: 

"A question or several questions have just been presented to this office upon 
which it would appear advisable that we secure an opinion from your depart
ment in connection with or relating to the commencement of forfeiture pro
ceedings of any Class B or Class C beer permit bonds. 
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"In this respect it would seem that the first question which presents itself is 
in substance as follows: In the event a person holding a Class B or Class C 
beer permit is convicted or pleads guilty to a violation of any provision of 
Chapter 93.2 of the Code, is it then the duty of the county attorney to com
mence forfeiture proceedings upon or as against the bond posted by such person 
at the time of making application for such permit, or is it the duty of some 
other officer or official to do so? 

"Along the same line but in connection with the same matter, another inquiry 
presents itself as follows: Can a citizen or taxpayer or some other person or 
persons representing such citizen or taxpayer bring the action of forfeiture 
upon or against the bond posted in connection with the above matter? 

"It would then seem that a third question presents itself substantially as fol
lows: If a Class B or Class C beer permit is held by some designated person 
or persons, and a party separate and distinct from the permit holder is con
victed or enters a p'lea of guilty to a violation of any provision of Chapter 93.2 
of the Code, and such violation has been upon the premises of a Class B or a 
Class C permit but there is no evidence available or to show that such permit 
holder was aware of any such violation, is a forfeiture proceeding upon or as 
against the bond of the permit holder proper or legally justifiable?" 

Answering your first inquiry, it is our opinion that it is the duty of the county 
attorney to commence forfeiture proceedings upon all bonds furnished by Class 
B or Class C permittees where the permit is issued by the board of supervisors. 
We do not believe that the county attorney has any duty with reference to 
bonds filed in the office of the town or city clerks. 

Answering your second inquiry, we are of the opinion that there is no pro
vision in the statute which authorizes a citizen or taxpayer to bring action of 
forfeiture upon the bonds furnished by Class B or Class C permittees: We have 
read Section 10982, Code of Iowa, 1939 and are of the opinion that the same is 
not applicable to the facts stated in your letter. The following clause, we think, 
makes this quite clear, "who has sustained an injury in consequence of a breach 
thereof* * *". This injury, in our opinion refers to an injury or damage which 
he suffers separate and distinct from the public generally. 

Your third inquiry pertains to violations taking p'lace upon premises of 
Class B or Class C permittees, but there is no evidence available to show that 
such permit holder· was aware of such violation, the specific question being if 
under such a state of facts a forfeiture proceeding against the bondholder 
would be justifiable. We believe that the amendment to the statute, to-wit: 
Section 2, Chapter 114, ·Laws of the 49th General Assembly, answers this ques
tion. Said amendment provides: 

"Said bond shall be further conditioned to the effect that the permittee and 
his surety, as a part of the permit granted hereunder, shall consent to for
feiture of the p'rincipal sum of said bond in event of cancelwtion of the permit 
as a result of charges filed and hearing had thereon as provided in this chapter." 
(Italics ours.) 

It will be noted that the permittee and his surety consent to forfeiture of the 
bond in event of cancellation of the permit. Only when there is a caneellation 
may forfeiture proceedings be legally instituted. 

Therefore, it is our opinion that if the permit is for any reason legally can
celled under the provisions of Chapter 93.2, Code of Iowa, 1939, as amended, 
then forfeiture proceedings may and should be commenced. It is quite clear, 
so it seems to us, that a condition precedent to the commencement of forfeiture 
proceedings upon the bond furnished by a Class B or Class C permittee is the 
cancellation of the permit. When, as a result of charges filed and hearing had 
thereon, the permit is cancelled, we believe the legality of the cancellation has 
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been adjudicated and in the forfeiture proceedings that matter can not be fur
ther inquired into. In the event of appeal from an order cancelling the permit, 
the forfeiture proceedings would be automatically suspended until the deter
mination of the appeal. 

I think that your suggestion as to commencing the action under the heading, 
"State of Iowa, ex rei, County Treasurer, Woodbury County, Iowa" is all right. 
I believe, however, that "State of Iowa" or "Woodbury County, Iowa" would 
also be proper. In other words, I do not believe it is very material as to just 
how the plaintiff is designated. 

LIENS: OLD-AGE ASSISTANCE: SUPPORT OF INSANE: EQUAL 
WEIGHT AND EFFECT: Liens for old-age assistance and for support 
of insane are of equal weight and effect, but, where a lien existed on a hus
band's homestead for old-age assistance to his wife, such lien was prior to a 
subsequent lien to a county for the support of the husband after his insanity, 
where the old-age assistance lien was filed prior to the enactment of statute 
providing the lien for support of insane. 
September 17, 1941. Mr. Woodford R. Byington, Attorney at Law, Malvern, 

Iowa: This will acknowledge receipt of your letter of September 12, wherein 
you ask our opinion on the following question: 

"'A', wife of 'B', was the recipient of old-age assistance from June 1st, 1935, 
until her death sometime in 1940, in the amount of $1255.00. 'A' owned no real 
estate in her name, the title to the real estate which was the homestead of 'A' 
and 'B', ~ing in 'B'. In August, 1935 and in May, 1938, the Department of 
Social Welfare filed liens in the Recorder's office for old-age assistance fur
nished to 'A'. In October, 1934, 'B' was adjudged insane and committed to the 
Clarinda State Hospital where he remained until his death in January, 1941. 
The amount paid by the County for 'B's' care and support at Clarinda for the 
period commencing October 5th, 1934 and ending with the first quarter of 1941, 
amounts to $1202.00. There are no minor heirs and no one living in this home
stead property which stands in the name of 'B'. 

"My question is who has the prior lien on this property, the Department of 
Social Welfare or the County and if the Department of Social Welfare has 
prior lien, is that lien for the full amount as above stated'l" 

Sections 3604.1 to 3604.6 inclusive provide that any support given an insane 
person shall create a lien on any real estate owned by the person committed 
to the insane institution or owned by either the husband or wife of such person. 

Said above named sections were passed by the 48th General Assembly and 
appear as Chapter 98, Acts of the 48th General Assembly. The wording used 
follows almost exactly the wording of the old-a.ge assistance law. It is our 
opinion that the legislature intended that the lien for the support of the insane 
should attach to the homestead. 

Sections 3828.022 and 3828.023 of the old-age assistance chapter provide 
that old-age assistance furnished shall constitute a lien on the property of 
the person receiving old-age assistance or upon the property of the spouse. 
The lien provisions of the insane law went into effect on July 4, 1939, while 
the provisions for the old-age assistance lien went into effect prior to that time. 
We find nothing in the code which indicates which lien should have p'riority 
over the other and it is our conclusion that both liens are of equal weight and 
effect. The lien for old-age assistance accumulates month by month as does 
the lien for the support of the insane. 

Consequently, under the facts as stated in your letter, it is our opinion 
that the lien for old-age assistance to "A" is a prior lien up to and including 
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July 4, 1939. From that date on, both liens, being of equal weight, the lien 
for old-age assistance given to "A" and the lien for insane care given to "B", 
should attach each month to the property in their respective amounts. 

It is our further opinion that funds expended for the care of "B" prior to 
July 4, 1939 are not a lien on the property. 

TAXATION: SALES TAX: COOPERATIVE CREAMERIES AND 
CREAMERY ASSOCIATIONS: BUTTER AND DAIRY PRODUCTS 
EXCHANGED FOR CREAM SUPPLIED BY MEMBERS OR STOCK
HOLDERS: The sales tax should be collected upon the gross receipts of 
cooperative creameries and creamery associations resulting from the ex
change of butter or other dairy products for cream supplied by members or 
stockholders. 

September 24, 1941. State Tax Commission, Des Moines, Iowa: We are in 
receipt of your request for an opinion with respect to the application of the 
Iowa Sales Tax Law to the gross receipts of cooperative creameries. In order 
to state the question we quote the following from your letter: 

"Cooperative creameries and creamery associations primarily op'erate for 
the benefit of their members and stockholders in the processing of cream into 
dairy products the major part of which is made into butter and the marketing 
of such butter and other dairy products. To accomplish this end, producers 
of cream, who are members or stockholders of such creameries, either take 
their cream to the creamery or station of the creamery or arrange to have it 
picked up by a route truck, a route vehicle of the creamery. The creamery 
then submits this cream to certain tests with relation to butter fat content, 
etc., in order to determine the amount or amounts of members' or stockholders' 
cream checks which are normally drawn or caused to be drawn by the secre
tary of the creameries or creamery association subsequent to which the cream 
checks are given to members or stockholders generally at the end of about two 
week periods. 

"In some instances, cooperative creameries or creamery associations test 
the cream and make immediate determination of the amount due and imme
diate payment to the member or stockholder for the cream at the time of de
livery of the cream to the creamery or vehicle. 

"In the normal operation of these creameries, the cream secured from vari
ous members and stockholders after testing, is poured into a general mass of 
cream for processing of butter and other dairy products or by-products. That 
is to say, at this point the identity of individual members' and stockholders' 
cream is lost, being mixed with the cream received from other members and 
stockholders. 

"Members and stockholders of cooperative creameries and creamery asso
ciations are privileged to secure from time to time as needed, butter or other 
p·rocessed dairy products for their own and family consumption at prices which 
are determined by the secretary or officers of such creameries. Consequently, 
it is the general practice for such members or stockho1ders to pick up butter 
or other dairy products which they will require from the creamery, or to se
cure same from a stock which is often carried on the route vehicle of the 
creamery. Where settlement is made on a perH>dic basis such as semi-monthly 
or monthly, for example, it is normal practice for the creamery to compute the 
amounts which are due members or stockholders for cream and then deduct 
from such amounts charges for their butter or other dairy products which 
have been sup.plied to the members or stockholders in the interim." 

The question is would the gross receipts of the creamery resulting from the 
exchange of butter or other dairy products for cream sup'plied by members or 
stockholders be subject to the Iowa sales tax. 

The Iowa sales tax is placed on the retail sale transaction (see Section 
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6943.075 of the 1939 Code of Iowa) but the statute undertakes to define the 
term "sale". 

Paragraph 2 of Section 6943.07 4 of the 1939 Code provides as follows: 
"'Sales' means any transfer, exchange, or barter, conditional or otherwise, 

in any manner or by any means whatsoever, for a consideration." 
An analysis of the method of doing business as disclosed by your letter would 

seem to indicate that the transactions involved would be a sale within the mean
ing of the above definition, which by its terms includes barter. In the oper
ation of these creameries the cream turned over by the stockholders or mem
bers becomes the property of the creamery and the fact that butter or some 
processed dairy product is received as part consideration for the transfer of 
the cream merely means that the transferor is receiving a consideration which 
is in the nature of a barter transaction. It is still a sale within the meaning 
of the statute for it cannot be said that custom churning results as would be 
the case where a producer brought his own cream to the creamery and had 
it churned into butter retaining, however, the title at all times to the butter
fat and merely paying a service charge for the churning operation. Such a 
situation does exist in some industries involving custom hatching of eggs and 
custom grinding of grain. The difference of course exists in that there is no 
transfer but merely a service charge for custom work while here, in each in
stance, there is a complete transfer of the cream to the creamery association 
and a right to demand processed products as a part of the purchase price or 
consideration for the transfer. 

Under the facts as outlined in your letter we are of the opinion that the 
Iowa Retail Sales Tax Law does apply and should be collected upon the gross 
receipts of creameries doing business as outlined in your letter. 

COUNTY OFFICERS: CLERKS: MEETING CALLED BY STATE AUDI
TOR: EXPENSES ALLOWABLE BY BOARD OF SUPERVI£0RS: The 
state auditor may, when necessary, call a meeting to instruct county officers 
as to any particular duties, and it is proper for boards of supervisors to 
allow claims of officers for expenses at such meetings. 

October 6, 1941. Mr. Chet B. Akers, Auditor of State: We wish to acknowl
edge receipt of your recent letter in which you ask our opinion on the follow
ing matters: 

(1) Is it proper for the Auditor of State to call the Clerks of the District 
Court of Iowa tD Des Moines for a school of instruction? 

(2) If it is proper for the State Auditor to issue such a call, do the Boards 
of Supervisors of the several counties of the State have the right to pay the 
expense of said Clerks which is incurred while attending this school of in
struction? 

The State Auditor's Office is charged with the duty of auditing the financial 
condition and transactions of all counties, and in making such an examination 
the examiners may examine all papers, records, books and documents of all of 
the various county officials, and it is important that these offi~rs have the in
formation necessary to conduct their offices in compliance with the laws of the 
State of Iowa. 

It is our opinion that when the State Auditor finds it necessary to instruct 
any of the county officers it is proper for him to call a meeting for that purpose. 

When the State Auditor has called a meeting of this kind to advise the county 
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ofl'ieers as to their duties in connection with any particular question, we are 
of the opinion that it is proper for the Boards of Supervisors to allow the claims 
of such officers for expenses arising out of their attendance at such a meeting. 

FEES: COUNTY RECORDER: FILING ONE INSTRUMENT RELEAS
ING SEVERAL CHATTEL MORTGAGES: A county recorder is entitled 
to charge only twenty-five cents for filing one instrument releasing five dif
ferent chattel mortgages. 

October 6, 1941. Mr-. Donald P. Chehock, County Attorney, Osage, Iowa: 
I wish to acknowledge receipt of your recent inquiry in which you ask for our 
op,inion on the following question: 

"Please be advised that one instrument releasing five different chattel mort
gages by the same parties has been tendered to the County Recorder together 
with a fee of twenty-five cents for the filing of such instrument. The County 
Recorder feels that he is entitled to twenty-five cents for each of the five re
leases, although it is contained in one instrument, and we would appreciate 
your opinion in this regard." 

Code Seetion 10031 of the 1939 Code of Iowa provides as follows: 
"10031 Fees. The fees to be collected by the county recorder under this 

chapter shall be as follows: 
1. For filing any instrument affecting the title to or incumbrance of personal 

property, twenty-five cents each. 
2. For recording or making certified copies of such instruments, fifty cents 

for the first four hundred words and ten cents for each one hundred additional 
words or fraction thereof." 

It is our opinion that the Recorder is entitled to charge only twenty-five cents 
for filing an instrument that releases several chattel mortgages as above-men
tioned. 

The following language of Section 10031 should be noted: 
"1. For filing any instrument • • *." 
While it is true that the instrument offered releases several chattel mort

gages, we are of the opinion that it would be improper to say that each release 
was in and of itself a separate instrument. The statute provides for a charge 
for filing any instrument and does not provide for a charge for filing each re
lease. It should be noted that the County Recorder is only entitled to charge 
such fees as are authorized by statute. 

It is therefore our conclusion that the Recorder is entitled to charge only 
twenty-five cents for filing the instrument above-mentioned. 

TAXATION: TAX LIST: COST OF PUBLICATION: CHARGE MADE 
ONLY FOR EACH DESCRIPTION: The cost of publication of the tax list 
should be chargeable against the properties listed, and only thirty cents may 
be charged for each description. The county may not make an additional 
payment for the general statement and the subheads in the tax list. 

October 8, 1941. Mr. Chet B. Akers, Auditor of State: We wish to acknowl
edge receipt of your letter of October 6, 1941, in which you present a qlli£!stion 
concerning the interpretation of Code Section 7247 of the 1939 Code of Iowa:. 
This section deals with the cost of publishing the tax list, and you state that in 
some instances it is found that a charge has been made and paid by the County 
to the publisher in addition to the thirty cents (30c) per description, for the' 
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heading of the notice, and also for the subheads of the notice, your question 
being as to whether it is legal for the County to pay this additional charge for 
the headings and subheadings that appear in the tax list. 

Code Section 7246 provides that notice of a tax sale shall be given, and sets 
forth what the notice should contain. It is clear that it is necessary to have 
a general statement as to the time and place of said sale, and any other ex
planation that is necessary to make the tax list understandable. 

In the tax list that you have submitted with your request, the treasurer has 
seen fit to have a general statement as to the time and place of said tax sale, 
and an explanation of the use of asterisks in the tax list. In the tax list itself 
there are various subheads showing in which township and subdivision the 
various properties are located. It appears to us that these subheads are part 
of the individual descriptions that immediately follow, and that they are used 
to avoid repetition in describing the properties. 

Code Section 7247 provides as follows: 
"7247 Costs. The compensation for such publication shall not exceed thirty 

cents for each description, and shall be paid by the county. '!'he amount paid 
therefor shall be collected as a part of the costs of sale and paid into the county 
treasury." 

It is our opinion that this section contemplates that the total cost of printing 
the tax list shall not exceed thirty cents (30c) for each description contained, 
and that the county may not legally pay thirty cents (30c) for each description 
and in addition thereto make a payment for the general statement preceding 
the actual list, and for the subheads that appear in the tax list. We believe 
the Legislature intended that the eost of publication of the tax list should be 
chargeable against the properties listed, and it is clear that only thirty cents 
(30c) may be charged for each description. 

COUNTIES: EXPENSES FOR CHILD SUPPORT: LIMITATION: 
PRIVATE INSTITUTIONS FOR NEGLECTED, DEPENDENT, AND 
DELINQUENT CHILDREN: A county may not legally expend more than 
eighteen dollars per month for the support of any child committed by a 
juvenile court to a private institution for neglected, dependent, and delinquent 
children. 

October 10, 1941. Mr. George F. Allen, County Attorney, Creston, Iowa: We 
wish to acknowledge, receipt of your letter of September 26, 1941, in which you 
ask our interpretation of Code Section 3676, your particular inquiry being as 
to whether the County may pay for medical aid and clothing in addition to 
the allowance provided for in Code Section 3676. 

Code Section 3676 as amended by the 49th General Assembly reads as 
follows: 

"3676 Monthly allowance. The institution receiving and caring for a child 
under eighteen years of age and under commitment from the juvenile' court, 
shall receive, from the county of the legal settlement of such child, a monthly 
allowance of not to exceed eighteen dollars." 

It is our opinion that Code Section 3676 establishes a limit on the amount 
that the County may expend for the support of a neglected, dependent and 
delinquent child committed to a private institution when the above-mentioned 
Code Section is applicable. We believe that the Legislature intended that the 
institution accepting any child should assume the financial burden of caring 
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for the child if the expense exceeded the amount provided for in Section 3676. 
Code Section 3661.103 reads as follows: 

"3661.103 Au,thority to agencies. Any institution incorporated under the 
laws of this state or maintained for the purpose of caring for, placing out for 
adoption, or otherwise improving the condition of unfortunate children may, 
under the conditions specified in this chapter and when licensed in accordance 
with the provisions of this chapter: 

1. * * * 
2. * * * 
3. * * * ." 
From this language it is clear that the institution referred to in Section 3676 

is one that has as one of its principal objects the care of unfortunate children, 
and that the children are not accepted with the idea that some outside person 
or organization will pay for all of the exp'enses of caring for the said children. 

It is our conclusion that the County may not legally expend more than the 
amount mentioned in Section 3676 as amended, for the support of any neg
lected, dependent and delinquent child, placed in a private institution under 
circumstances making Section 3676 applicable. 

In connection with your inquiry we would like to call to your attention Code 
Section 3666 which was amended by the 49th General Assembly. You will note 
that the amendment makes the section applicable only to children over the 
age of eighteen years. 

WIDOW'S PENSION: HUSBAND NOT "CONFINED" WHEN PAROLED 
FROM STATE INSTITUTION: WIDOW NOT ENTITLED TO PEN
SION: A man who is released on parole from a state institution is not "con
fined" in tht institution within the intent and meaning of §3643, C., '39, and 
his wife is not entitled to a widow's pension. 

October 14, 1941. Mr. William C. Hanson, County Attorney, Jefferson, Iowa: 
I wish to acknowledge receipt of your letter of October 8, in which you request 
our opinion on the following question: 

"A is the mother of several children; B is her husband and the father of 
the children. B was declared insane by the Insane Commission cf Greene 
County, Iowa, and committed to the' Clarinda State Hospital. During the time 
of B's commitment A secured a divorce. B after being in the institution for 
some time was paroled and is now out of the institution but under parole and 
has not as yet been discharged. A has made apP'lication for widow's pension." 

Code Section 3643 of the 1939 Code of Iowa provides as follows: 
"3643 Who considered widow. Any mother whose husband is an inmate of 

any institution under the care of the board of control, shall, for the purposes 
of section 3641, be considered a widow, but only while such husband is so 
confined." 

It is our opinion that a person who is paroled from a state institution is not 
"confined" within the meaning of that word as used in Section 3643 of the 
1939 Code of Iowa. 

The purpose of Section 3643 was to define "widow" as including "any mother 
whose husband is an inmate of any institution under the care of the board of 
control * * *" because the husband was not in a position to support his chil
dren. When an inmate is released on parole from a state institution as men
tioned in Section 3643, he is no longer necessarily in a position whereby he 
cannot support his children. He is not confined in an institution where it is 
impossible for him to enter gainful employment, but rather he is free to work 
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and provide for. his family to the best of his ability. Th.e rules of parole 
would not hamper him in this regard. 

It is our conclusion that a p·erson who is released on parole from a state 
institution is not "confined in said institution" within the intent and meaning 
of Code Section 3643. 

COUNTY OFFICERS: DEPUTY SHERIFF: MAXIMUM SALARY: DU
BUQUE COUNTY: The maximum salary that can be paid to deputy 
sheriffs, other than the chief deputy, in Dubuque county, is $1,500 per year. 

October 22, 1941. Mr. E. J. Kean, County Attorney, Dubuque, Iowa: We 
wish to acknowledge receipt of your letter of October 21, in which you ask 
for our opinion on the following que·stion: 

"What is the legal maximum salary that can be paid by the Bqard of Super
visors to Deputy Sheriffs other than the Chief Deputy in a county with a 
population of between 57,000 and 65,000?" 

Section 5227 of the 1939 Code of Iowa provides as follows: 
"5227 Deputy sheriff. Each deputy sheriff shall receive as his annual 

salary in counties having a population of: 
1. Less than fifty thousand, and in any county where district court is held 

in but one place, not to exceed fifteen hundred dollars, fixed by the board of 
supervisors. 

2. Fifty thousand or over, sixty-five percent of the amount of salary of the 
sheriff to be paid to the one designated by the sheriff as chief deputy, but in 
the event such amount exceeds eighteen hundred dollars, then to be reduced 
to said sum. 

3. * * *." 
We believe that paragraph one (1) of the above Code Section was not in

tended to apply solely to counties having a population under 50,000, but that 
it is also applicable to "any county where district court is held in but one place" 
with the exception provided for in paragraph (2) of Section 5227. To hold 
otherwise would be the equivalent of saying that there is no statutory provi
sion covering the situation mentioned in your letter, and there can be no doubt 
but what the Legislature intended to regulate the salary of every Deputy 
Sheriff by enacting the above-mentioned law. 

It is therefore our opinion that the maximum salary that can be paid by the 
Board of Supervisors to Deputy Sheriffs, other than the Chief Deputy, in your 
county is $1,500 per year. 

TAXATION: COMPROMISE OF DELINQUENT CITY POLL TAX: The 
board of supervisors has the same authority to compromise the delinquent 
city poll tax as it has in the case of the usual p.ersonal property tax where 
the tax is not a lien on the real estate. 

October 22, 1941. Mr. Chet B. Akers, Auditor of State, Attention: L. I. 
Truax: I wish to acknowledge receipt of your recent letter in which you 
present the following inquiry: 

"Section 6236 of the 1939 Code provides that delinquent city poll tax may be 
turned into the county auditor's office and by him placed on the tax list for 
collection by the county treasurer. 

"The question up·on which we desire your opinion is whether or not after 
this delinquent city' poll tax has been placed upon the tax list by the county 
auditor and turned over to the county treasurer for collection, the Board of 
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Supervisors have authority to compromise said poll tax as they do other 
personal taxes, in accordance with Section 7193.09 of the Code of Iowa." 

Section 6236 of the 1939 Code of Iowa, provides as follows: 
"6236 Certification of unpaid tax. All of said tax remaining unpaid on 

the fifteenth day of November in each year shall be certified to the county 
auditor at any time before the following first day of December and shall be 
entered by him upon the tax list of said county and treated and collected as 
ordinary county taxes, and shall be a lien upon all the real property of the 
delinquent." 

We wish to call to your attention the following language of the above-men
tioned Code Section: 

"and shall be entered by him upon the tax list of said county and treated and 
collected as ordinary county taxes * * * ." 

It is our opinion that the above language clearly indicates that the Legis
lature intended to give the Board- of Supervisors the same authority to com
promise this tax as it has in the case of the usual personal property tax where 
the tax is not a lien on the real estate. 

CITIES AND TOWNS: BUDGETS: REVOLVING FUNDS NOT IN
CLUDED IN ESTIMATES: Municipal revolving funds; which cities use to 
advance mone·y to meet current obligations, with such funds later being reim
bursed, need not be included in city budget estimates. 
November 5, 1941. Mr. Chet B. Akers, Auditor of State: We wish to 

acknowledge receipt of your recent letter in which you ask for our opinion on 
the· folloWing matter: 

In several of the budget appeal hearings, which have been held recently and 
ah!o in prior times, the question has come up as to whether or not "Revolving 
Funds'' should be included in the budget estimate, as provided by Chapter 24, 
Code of 1939. 

The•se so-called revolving funds are funds in which no receipts from taxes 
are involved and are made up essentially of refunds for certain work done by 
cities and towns. For example, a number of cities have what is called a Street 
Excavation Fund which functions in the following ·manner: Some of the· 
utilities of the city will want to open the pavement for various reasons and this 
is done, then the city replaces the pavement and bills the utility for the 
work. This money, when received, is then deposited in the Street Excavation 
Fund. Another example would be in the case of road oiling, where the charges 
which are made against the property, go back into this fund to reimburse it for 
the work done. 

Code Section 370 provides as follows: 
"370 Requirements of local budget. No municipality shall certify or levy in 

any year any tax on property subject to taxation unless and until the following 
estimates have been made, filed, and considered, as hereinafter provided: 

1. The· amount of income thereof for the several funds from sources other 
than taxation. * * * · 

2. The amount proposed to be raised by taxation. * * * 
3. The amount proposed to be expended in each and every fund and for each 

and every general purpose during the fiscal year next ensuing. 
4. A comparison of such amounts so p.roposed to be expended with the· 

amounts expended for like purposes for the two preceding years." 
It is our opinion that it is not necessary to include in the budget estimate the· 

Revolving Fund such as mentioned in your letter. 
From the facts set out in your letter we do not believe that the expenditures: 

made from the Revolving Fund should be considered as expenditures as contem-. 
plated by the local budget law. It appears that the particular fund makes it; 
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possible for the city to advance some money to meet a current obligation and 
that fund is reimbursed as set out in your letter. The Revolving Fund over a 
period of time, under such a plan, would maintain a constant balance and there 
would be no permanent withdrawals made. It is equally clear that the reim
bursement. to the fund should not be considered income to the fund from a source 
other than taxation. 

It is possible to conceive of a situation where the money in a revolving fund 
would be expended twenty or thirty times during a yea,r and yet a.t the end 
of that period the revolving fund would have the same balance as at the be
ginning of the period. 

The real purpose of the budget law is to provide a check on the tax levying 
bodies so that excessive levies will not be made. The exclusion of such funds, 
as mentioned in your letter, from the budget does not hamper the effectiveness 
of our budget law. 

It is, therefore, our conclusion that the Legislature never intended that such 
funds should be included in the budget estimate. 

INSANITY COMMISSION: CONVENING TO CONSIDER PAROLES FOR 
INSANE COMMITTED FROM COUNTY: COMPENSATION: Commis
sioners of insanity may convene for the purpose of considering whether they 
shall consent to the parole of patients in the hospitals for the insane and they 
are entitled to three dollars per day for such services. 
November 10, 1941. Board of Control of State Institutions, Building: This 

is in answer to your letter of the 7th inst., wherein you ask the opinion of this 
department relative to the following legal question: 

May the commissioners of insanity legally convene for the purpose of deter
mining whether or not to consent to the parole of patients in the hospitals for 
the insane committed from their county and are they legally entitled to a per 
diem of $3.00 for attending such meeting? 

In answering this question it will be necessary to consider certain sections of 
the 1939 Code and Chapter 136, Laws of the 49th General Assembly. 

Section 3540 provid~s: 
"Said commission (of insanity) shall, except as otherwise provided, have 

jurisdiction of all applications for the commitment to the state hospitals for the 
insane, or for the otherwise safekeeping, of insane persons within its county, 
unless the application is filed with the commission at a time when the alleged 
insane person is being held in custody under an indictment returned by the 
grand jury or under a trial information filed by the county attorney." 

Section 3541 provides: 
"Compensation and expenses shall be allowed as follows: 
1. To each member pf the commission three dollars for each day aetually em

ployed in the duties of his office as such member and necessary and actual ex
penses, not including charges for board. . . ., 

Section 3564 provides: 
"If any person found to be insane cannot at once be admitted to the hospital, 

or, in case of appeal from the finding of the commission, if such person cannot 
be allowed to go at liberty, the commission of insanity shall require that such 
person shall be suitably provided for otherwise until such admission can be had, 
or until the occasion therefor no longer exists." 

Section 3565 provides: 
"* • • patients may be cared for as p,rivate patients when relatives or friends 
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will obligate themselves to provide such care without public charge. In such 
case the commission shall in writing appoint some suitable person special cus
todian who shall have authority and shall in all suitable ways restrain, protect, 
and care for such p·atient, * * * ." 

Section 3505, Code of Iowa, 1939, which was repealed by Chapter 136, Laws 
of the 49th General Assembly, provided as follows: 

"The relatives of any patient not susceptible of cure by remedial treatment in 
the hospital and not dangerous to be at large, shall have the right to take 
charge of and remove him with the consent of the board of control." 

This section was, by Chapter 136, Laws of the 49th General Assembly, re
pealed and the following enacted in lieu thereof: 

"Upon the recommendation of the superintendent and the written consent of 
the commissioners of insanity of the county which is the legal settlement of a 
patient, the board of control may parole said patient for a period not to exceed 
one year, under such conditions as are prescribed by said board." 

It will thus be observed that under the law as it now eocists no person con
fined in the hospital for the insane may be paroled without the written con
sent of the commissioners of insanity of the county which is the legal settlement 
of the patient. As we have indicated, the question is whether said board may 
meet for the purpose of considering whether such consent shall be given or with
held and if they meet for this purpose may they lawfully charge $3.00 p'er day 
for their services. 

We are of the opinion that the law contemplates that said board may law
fully meet for the purpose of determining whether or not to give or withhold 
its consent to the parole of a patient confined in the hospital for the insane. It 
follows that for their services in attending said meeting they are each entitled 
to the compensation provided by law, to-wit: $3.00 for each day actually em
ployed. The phrase, "three dollars for each day actually emp.loyed", we con
strue to mean $3.00 for each day or fraction thereof. It will be noted that Sec
tion 3541 provides, "three dollars for each day actually employed in the duties 
of his office". We believe that if the board meets for the purpose of determin
ing whether pr not it shall give or withhold consent of parole of a patient in the 
state hospital, this is a part of the duties of the commission of insanity and, 
consequently, they are entitled to be paid for their services in performing these 
duties. 

We reach the conclusion, therefore, that the commissioners of insanity may 
convene for the purpose of considering whether it shall consent to the parole of 
patients in the hospitals for the insane and that they are entitled to $3.00 per 
day for such services. 

HOSPITALIZATION INSURANCE: MUTUAL HOSPITAL SERVICE: 
COUNTIES: AUDITOR TO DEDUCT AMOUNT FROM WARRANTS 
ISSUED TO EMPLOYEES: In the application of Chapter 274, 49th G. A., 
county officials should follow the usual practice of drawing and paying war
rants and when an employee authorizes a deduction from his salary for 
mutual hospital service, the auditor should deduct the amount from the war
rant issued to the employee. 

November 12, 1941. Mr. Wm. W. Crissman, County Attorney, Cedar Rapids, 
Iowa: We wish to acknowledge receipt of your letter of November 7th in 
which you ask for our opinion on the following matter: 

The Chapter pertaining to mutual hospital service provides, in part, that em-
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ployees of any county may authorize the deduction from their salary or wages, 
the amount of their subscription payments under the hospital service plan. It 
further provides, in part, that the governing body of the county may authorize 
deductions from salaries or wages of said employees subscribing to the hospital 
service plan. It further provides that the authorization of the employees for 
a deduction from their salary or wages shall be evidenced by written request 
directed to and filed with the Treasurer of the county which said Treasurer is 
authorized to draw and deliver checks in favor of the hospital service corpora
tion in the amount authorized. 

Under Chapter 255 of the 1939 Code of Iowa, it is the duty of the County 
Auditor to sign all orders issued by the Board of Supervisors and consequently 
all claims, salaries, etc., are paid by the issuance of warrants by the County 
Audito·r which are accepted for payment by the County Treasurer. It would 
appear that the County Treasurer has no authority whatsoever to make pay
ment on any claims or salaries or otherwise, except on the warranty from the 
Auditor. 

Question No. 1: Under Chapter 274 of the 49th G. A., is it proper for the 
Board of Supervisors by resolution to authorize and direct the County Auditor 
to make the deductions as therein provided to carry out the purpose and evident 
intent of the Act. 

Question No. 2: If the answer to Question No. 1 is in the affirmative, then 
would it be proper for the County Auditor to issue warrants in payment of the 
deductions made from salaries and wages to the hospital service corporation 
regardless of the fact that the Act itself provides that the Treasurer is author
ized to draw and deliver checks in favor of the hospital service corporation. 

Question No. 3: Does the Act itself, that is Chapter 274 of the 49th G. A., 
specifically authorize the Treasurer in this instance to draw and deliver checks 
in favor of the hospital service corporation, and if so, in what manner could 
the plan be worked out between the Auditor's office and the Treasurer's office 
wherein it would appear that the County Auditor would have no choice except 
to issue a warrant for salaries and wages in the full amount without deductions. 

Chapter 274 of the Acts of the 49th General Assembly provides as follows: 
SECTION 1. That Chapter four hundred three and one-tenth ( 403.1), Code 

1939, be amended by adding thereto the following: "An employe or employes 
of the State of Iowa, or of any county, city or town, or of any institution sup
poi-ted in whole or in part by public funds, or any subdivisions thereof, may 
authorize. the deduction from his or their salary or wages of the amount of his 
or their subscription payments to any corporation operating a non-profit hos
pital service plan as provided in this chapter. The governing body, of the State 
of Iowa, or of the county, city or town, or of any institution supported in whole 
or in part by public funds, or any subdivisions thereof, may authorize deduc
tions from the salaries or wages of employees subscribing to such non-profit 
hospital service plan. The authorization by an employe or employes for deduc
tions from his or their salaries or wages shall be evidenced by a written re
quest signed by the employe directed to and filed with the treasurer of the State 
of Iowa, county, city or town, or of any institution supported in whole or in 
part by public funds, or any subdivisions thereof, and said treasurer is author
ized to draw and deliver checks in favor of the hospital service corporation 
stipulated in such authorization for the amount covering the sum total of the 
deductions authorized. The foregoing provisions are not to be deemed an as
signment of salaries or wages." 

It is clear that the Legislature intended in enacting Chapter 274 to author
ize the County officials to make deductions from salaries of emp'loyes when so 
requested and to pay said money to the proper hospital service corporation. 

It is true the county warrants are drawn and signed by the County Auditor 
and not by the County Treasurer. The Treasurer, however, makes the actual 
disbursements when the warrants are presented to him for payment. 

Our opinion is that the Legislature never intended to set out the strict me
chanics as to how payments should be made and that the Legislature did not 
wish to change the usual procedure of issuing warrants and disbursing county 
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funds. To hold otherwise would be contrary to provisions of Code Section 
5156, which provides as follows: 

"5156 Duties. The treasurer shall receive all money payable to the county, 
and disburse the same on warrants drawn and signed by the county auditor 
and sealed with the county seal, and not otherwise, and shall keep a true ac
count of all receipts and disbursements, and hold the same at all times ready 
for the inspection of the board of supervisors." 

It is our further opinion that the Legislature did not repeal Section 5156 by 
enacting Chapter 274 of the Acts of the 49th General Assembly. 

Our conclusion is, that in the application of said Chapter, the County officials 
should follow the usual practice of drawing and paying warrants and when 
an employe authorizes a deduction from his salary the Auditor should deduct 
said amount from the warrant he issues to the employe. 

In view of our conclusion we did not feel it necessary to consider Question 
No. 4 presented in your letter. 

INSURANCE: UNEARNED PREMIUM OR ASSESSMENT RESERVE: 
COMPUTED ON ENTIRE PREMIUM OR ASSESSMENT STATED IN 
POLICY: The unearned premium reserve to be held by an insurance com
pany under §8939, C., '39, should be computed on a percentage of the premium 
stated in the policy, and the reserve for unearned premiums or assessments 
under §90·42.1, C., '39, should be computed on the entire premium or total 
amount of assessment, even though payable in installments. 

November 12, 1941. Mr. Charles R. Fischer, Commissioner of Insurance, Des 
Moines, Iowa: We have your letter of November 6 requesting our opinion and 
interpretation of the p'rovisions of sections 8939 and 9042.1, Code 1939, and par
ticularly as to whether the percentage provided for in these sections for un
earned premium reserve should be on the basis of the total stated premiums in 
policies in force, or on the amount of the premiums actually received by the 
company or association when the stated premium is payable in installments 
during the term of the policy rather than being paid in one sum at the time 
the policy becomes effective. 

Section 8939 is of considerable length and sets out six different situations in 
connection with the computation of unearned premium reserves which are re
quired to be maintained. However, the language of these paragraphs is prac
tically identical, so far as the purposes of your question are concerned. This 
language is that the unearned premium reserve is an amount equal to a stated 
percent of the "aggregate gross premiums written in all policies". It is our 
opinion that this can refer to but one thing, and that is the premium stated in 
the policy, irrespective of the fact that it may be received in installments, and 
that therefore the reserve should be computed on the basis of the premium 
stated in the policies. It is to be noted that the words "aggregate gross" are 
used which is indicative of the intent of the legislature that the total p.remium 
should be the basis of computation. 

Referring to the provisions of section 9042.1 providing for the establishment 
of a reserve for unearned premiums or assessments of companies organized 
under chapter 406, the basis is a percent "of the aggregate gross premiums or 
assessments in force". It is our opinion that this provision requires the com
putation to be on the same basis, to-wit, the entire premium, rather than on 
the installments paid, or in the event of assessment, upon the total amount of 
the assessment, even though it might be payable in installments~ 
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VITAL STATISTICS: COUNTY REGISTRAR MAY NOT APPOINT SELF 
AS LOCAL REGISTRAR: NOT ENTITLED TO LOCAL REGISTRAR'S 
FEES: The clerk of the district court, as county registrar of vital statistics, 
may not appoint himself local registrar, and as county registrar he is not 
entitled to receive the fees payable to the local registrar for services as con
templated by Chapter 114, C., '39, as amended by Chapter 117, 49th G. A. 

November 26, 1941. Mr. Alden D. Avery, County Attorney, Spencer, Iowa: 
We wish to acknowledge receipt of your recent letter in which you ask for our 
opinion on the following matter: 

Section 2417 of the 1939 Code of Iowa provides that "each local registrar 
shall be paid 25 cents for each birth or death certificate properly executed 
* * *". Chapter 117 of the Acts of the 49th G. A. amends Chapter 114 of the 
1939 Code of Iowa so that the Clerk of the District Court is the County regis
trar and further provides that the County registrar shall, with the approval 
of the Board of Supervisors, appoint as many local registrars as are in his 
opinion necessary to carry out the provisions of the chapter. The state regis
trar has certified to Clay County, Iowa, fees for one local registrar and also 
fees for the Clerk of the District Court for this County. 

The question has been raised as to whether the, Clerk of the District Court 
is entitled to fees for the certificates executed by him or whether as County reg
istrar there is no provision in the statute authorizing payment of fees to him, 
in as much as the statute explicitly provides for payments to local registrars. 

Section 5 of Chapter 117, Acts of 49th General Assembly, is as follows: 
"Sec. 5. Chapter one hundred fourteen (114), Code, 1939, is hereby amended 

by adding thereto the following section: 
'The clerk of the district court of each county shall be the county registrar.' " 
Section 9 of Chapter 117, Acts of 49th Gene•ral Assembly provides: 
"Sec. 9. Chapter one hundred fourteen (114), Code, 1939, is hereby amended 

by adding thereto the following section: 
'The county registrar shall with the approval of the board of supervisors, 

appoint as many local registrars as are, in his opinion, necessary to carry out 
the provisions of this chapter and shall assign to each local registrar a defi
nite district, except that local registrars in cities having a population of thirty
five thousand (35,()(}()) or more, shall be appointed by the local board of 
health. A copy of such appointment and assignments shall be kept as a perma
nent record in the office of the county registrar and a copy thereof shall be for
warded to the state registrar.'" 

We assume that the certification of fees to the Clerk of District Court as 
County registrar arises because the County registrar has appointed himself as 
a local registrar. The directory of Iowa Registration Officials prepared by the 
Iowa State Department of Health shows that the County registrar has ap
pointed himself local registrar for the• entire County with the exception of one 
township. 

It is our opinion that such an appointment is improper as being contrary to 
public policy. Corpus Juris expresses the law as follows: 

"It is contrary to the policy of the law for an officer to use his official app·oint
ing power to place himself in office, so that, even in the absence of a statutory 
inhibition, all officers who have the appointing power are disqualified for 
appointment to the offices to which they may app'oint; * * *" 46 Corpus Juris 940. 

It is our conclusion that it is improper for the County registrar to appoint 
himself local registrar and it is clear that the County registrar is not entitled 
to receive the fees payable to the local registrar for the services as contem
plated by Chapter 114 of the 1939 Code of Iowa as amended by Chapter 117, 
Acts of 49th General Assembly. 
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TAXATION: SALES OF PROPERTY ACQUIRED BY TAXING BODIES: 
ADVANCE APPROVAL OF SALES OF A LARGE NUMBER OF 
TRACTS NOT THE EXERCISE OF PROPER DISCRETION: Sections 
7265 and 10260.4, C., '39, contemplate that taxing bodies shall exercise dis
cretion in the sale of tracts of real estate for a sum less than the amount of 
taxes, subsequent interest and penalty, and for a taxing body to give advance 
app'roval covering a large number of tracts would not be the exercise of 
proper discretion. 

November 28, 1941. Executive Council: We have before us a letter of No
vember 14th, addressed to your Council from Mr. E. B. Shaw, County Attorney 
of Fayette County, which we are returning herewith. He has requested blanket 
authority from the Executive Council for the sale of tracts of real estate ac
quired by the county by tax deed, for a sum less than the amount of taxes, sub
sequent interest and penalty. 

Two sections of the Code are involved, depending upon the status of the trans
action, to-wit, section 7265, where it is a case of assignment of certificate of 
purchase, and section 10260.4, where the same has gone to tax deed. The in
tent of both of these sections is the same, that an assignment of public bidder's 
certificate in the one instance, or sale of the property acquired by tax deed in 
the other instance, shall not be for less than the amount of taxes, subsequents, 
interest and penalty, unless all taxing bodies having an interest in the general 
taxes approve. 

On the questiton of authority to make a blanket approval, the following part 
of section 7265 is pertinent: 

"When the county acquires a certificate of purchase and has the same in its 
possession for one year, or more, the board of supervisors may compromise and 
assign the said certificate of purchase, with the written approval of all tax
levying and tax-certifying bodies having any interest in said general taxes." 

Where it has gone to deed, the following provisions of section 10260.4 are 
pertinent: 

"* * * except that any sale thereof shall be for cash and for a sum not less 
than the total amount stated in the tax sale certificate including all indorsements 
of subsequent general taxes, interests and costs, without the written approval of 
a majority of all the tax levying and tax certifying bodies having any interest 
in said general taxes." 

In the first cited section it speaks of when the county acquired "a certificate 
of purchase" that the board may compromise and assign "the said certificate 
of purchase." 

In the second-mentioned section it is "any sale" which shall be for a sum of 
not less than the total amount stated without the written approval of the 
majority of all taxing bodies. These words would indicate that it was contem
plated that the board of supervisors and the various taxing bodies would exer
cise a discretion as to each sale or assignment involved, that each would have to 
stand on its own feet. 

While we recognize that where there are a very large number of tracts in
volved, it may result in some inconvenience both to the county and to each indi
vidual taxing body to have to approve each sale individually, yet we believe that 
it is the intent of the above-quoted sections to require the exercise of judgment 
and discretion in each instance. Certainly, if a taxing body were to give ad
vance approval covering a large number of tracts, it could not be said that they 
had exercised any legal discretion, and we believe the statutes contemplate that 
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the taxing bodies shall exercise a discretion. Otherwise the provisions for ap
proval by the taxing bodies would mean nothing. 

AUDITORS: COMPENSATION: AMOUNT OF PER DIEM AND EX
PENSES: County, municipal, and school examiners and their assistants are 
to be paid a per diem of not to exceed $7.00 each for each day they work and 
their actual and necessary expenses, in accordance with Chapter 65, 49th G. A. 
December 3, 1941. Mr. Chet B. Akers, Auditor of State: We wish to acknowl-

edge receipt of your request for our interpretation of Chapter 65, Acts of 49th 
General Assembly, as to whether the same, in effect, nullifies the provisions of 
Section 125 of the 1939 Code of Iowa, as they relate to the expenses payable to 
county, municipal and school examiners. 

Pertinent part of Section 125 of the 1939 Code of Iowa, reads as follows: 
"125 Bills-audit a.nd payment. Where the examination is made by the state 

auditor under the provisions of this chapter, each examiner shall file with the 
local governing body and also with the auditor of state a detailed, itemized 
and sworn voucher of his per diem and expense, which expense shall not exceed 
the sum of three dollars per day for the time such examiner is actually engaged 
in such examination. * * *" 

Chapter 65, Acts of 49th General Assembly, reads as follows: 
"AN ACT to amend chapter ten (10), Code, 1939, relating to compensation of 

county, municipal, and school examiners and their assistants. 
Be It Enacted by the General Assembly of the State of Iowa: 

Section 1. Chapter ten (10), Code, 1939, is amended by inserting after sec
tion one hundred fifteen (115) as a separate section the following: 'County, 
municipal, and school examiners, and their assistants, shall be paid a per diem 
of not to exceed seven dollars ($7.00) each for each day they actually work, 
and their actual and necessary expenses. Said payment shall be made from the 
general fund on the certification of the Auditor of State, and the general fund 
shall be reimbursed as provided in sections one hundred twenty-five (125) and 
one hundred twenty-six (126) .'" 

We wish to call special attention to the title of the above-mentioned Act of 
the 49th General Assembly. The title clearly shows that the Legislature in
tended to definitely establish the compensation of the examiners and their 
assistants. The language "county, municipal and school examiners, and their 
assistants, shall be paid a per diem of not to exceed seven dollars ($7.00) each 
for each day they actually work, and their actual and necessary expenses. 
***"would seem to negative any contrary expression that might appear in our 
law: 

Chapter 65, Acts of the 49th General Assembly, states that it is an amend
ment to Chapter 10, Code of 1939, and if said Act is contrary to the provisions 
of any prior statute we are bound to give effect to the last expression of the 
Legislature. 

It is clear that Chapter 65, Acts of the 49th General Assembly, is in direct 
conflict with Code Section 125 and we are of the opinion that the Legislature 
intended to amend or repeal the provisions of Code Section 125 in so far as the 
same are in conflict with the provisions of Chapter 65, Acts of the 49th Gen
eral Assembly. 

It is, therefore, our conclusion that the county, municipal and school examin
ers and their assistants are to be paid a per diem of not to exceed seven dol
lars ($7.00) each for each day they actually work, and their actual and neces
sary expenses. 
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COUNTIES: PATIENTS AT OAKDALE SANATORIUM: COSTS PAID 
FROM GENERAL FUND OR POOR FUND: The cost for the care of pa
tients at Oakdale Sanatorium may be paid from either the county general 
fund or the county poor fund. 

December 3, 1941. Mr. Cket B. Akers, Auditor of State: In answer to your 
inquiry as to whether the cost for care of patients at Oakdale Sanatorium should 
be paid from the county fund or from the poor fund, we beg to advise as fol
lows: 

Chapter 169 deals with the State Sanatorium at Oakdale, and section 3399 
therein provides that each county shall be liable to the State for the support of 
patients from that county in the State Sanatorium, and further provides that 
the amounts due shall be certified by the sup·erintendent of the Sanatorium to 
the State Comptroller, who shall collect the same from the county auditor "at 
the times and in the manner required for the certification and collection of 
money from counties for the support of insane patients." 

Chapter 178 deals with the support of the insane, and sections 3600 and 3601 
provide the machinery or method by which this is collected. Section 3600 re
quires the superintendent of the State Insane Hospital to certify to the Comp
troller the amount due the state in the several counties, and that a duplicate 
certificate shall be mailed to each county auditor. Section 3601 provides that 
the auditor, upon receipt of the duplicate certificate, shall enter same to the 
credit of the state in his accounts, and issue notice to the county treasurer 
authorizing him to transfer the amount from the insane or county fund, to the 
general state revenue. 

We do not believe that this provision in section 3601 which denominates the 
fund from which the transfer is made can be construed as a part of the "man
ner" required for certification and collection of the money referred to in sec
tion 3399. If it were it would be necessary to hold that payment of the cost of 
support of patients in the State Sanatorium at Oakdale was payable either from 
the insane fund or the county fund, and we do not believe that the legislature 
intended such interpretation, but by their reference to section 3399 for collec
tion of cost of patients at the State Sanatorium "at the times and in the man
ner required for certification and collection of moneys from counties for the 
support of insane patients" had reference only to the mechanics of collection. 
Nowhere in Chapter 169 dealing with the State Sanatorium is anything pro
vided as to which fund the county shall pay the cost of caring for their pa
tients in the State Sanatorium. However, Chapter 189.6, Code 1935, deals with 
the care and treatment of indigent tubercular patients. This chapter provides 
that the board may contract for such care and treatment with the board of 
trustees of any hospital not maintained for pecuniary profit, may erect and 
equip buildings in connection with any hospital in the county for the segrega
tion, care and treatment of tubercular patients, and provides in section 3828.128 
that the board may allow from the proper fund of the county not to exceed 
$20.00 per week for the care and support of each tubercular patient. In Chap
ter 189.7 dealing with medical and surgical treatment of indigent persons, in
cluding treatment at the University Hospital, section 3828.157 makes provision 
as to reimbursement to the State by the county, and provides for this reimburse
ment to be made from the poor fund or county fund. 

In view of these various provisions with reference to the fund from which 
payment of the cost of treatment of indigent persons is to be paid, and particu-
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larly the provisions of Chapter 189.6, it is our opinion that the cost for the care 
of patients at Oakdale Sanatorium may be paid from either the county general 
fund or the county poor fund. 

MUNICIPAL COURT: UNPAID COSTS IN CLASS "C" CASES: COUNTY 
LIABLE ONLY FOR WITNESS FEES AND MILEAGE: A county is not 
liable to the city for unpaid costs in class "C" cases in municipal court other 
than for witness fees and mileage. 
December 15, 1941. Mr. C. B. Akers, Auditor of State: We wish to ac

knowledge receipt of your letter of December lOth in which you ask for our 
opinion on the following matter: 

It has come to the attention of our examiners that the Clerk of the Municip'al 
Court of Sioux City has filed bills with the Woodbury County Auditor for the 
unpaid costs in Class "C" cases. The bills filed do not include witness fees in 
these cases, the County has, each month, reimbursed the City for the witness 
fees. 

The following items of costs make up the bills: 
Information-Warrant-Docketing-Hearing-Judgment-Bond-Transcript-Contin

uance-Service of Warrants. 
The Board of Supervisors contend that the costs are not chargeable to the 

County. They have taken the matter up. with our examiners and in connection 
with the same have asked that question be presented to the office of Attorney 
General for an opinion. 

The answer to your question must be found in the Code provisions of the 
State of Iowa in as much as there is no common law liability on the part of 
the County for costs. 15 C. J. 324. Code Section 10666 provides as follows: 

"10666 Causes of action divided. Causes of action within its jurisdiction 
shall be divided into the following classes: 

"* * * 
"Class 'C' shall include the trial of all public offenses of which this court has 

jurisdiction, other than for the violation of the city ordinances. 
"* * *" 
Code Section 10670.1 reads as follows: 
"10670.1 Payment of witness fees. The city treasury shall be reimbursed 

from the county treasury for witness fees and mileage paid in class 'C' cases. 
Once each month the city treasurer shall certify to the county auditor an 
itemized statement of such fees, showing in each case the names of the de
fendants, date of judgment, book and page of the court record, names of wit
nesses and amount paid to each, whereupon, the county auditor shall issue a 
warrant therefor payable to the city treasurer without audit, as provided in 
section 5143." 

It should be noted that the salaries of the various officers of the Municipal 
Court are paid jointly by the City and the County. See Code Section 10688. 
The bailiff is entitled to retain the amounts allowed to him by law for mileage 
and necessary and actual expenses in addition to his salary. See Code Sec
tion 10671. The present controversy does not involve any question as to an 
officer's right to receive fees but is solely a question as to whether the County 
is chargeable with the above-mentioned items of cost. 

It should be noted that most of the items of cost set out are for mere clerical 
entries made bY' the Clerk whose salary is paid equally by the City and the 
County. The item, service of warrants, is not payable to the bailiff and the 
charge, when paid, would go directly to the City Treasury. 

Code Section 10670.1 specifically mentions that the City Treasury shall be 
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reimbursed from the County Treasury for witness fees and mileage paid in 
Class "C" cases. This specific reference to the witness fees and mileage would 
seem to negative any thought that the County was to pay any fees not expressly 
mentioned in this Chapter. 

As previously noted the aforementioned costs do not involve any expen
ditures on the part of the City, the items being charges for clerical entries made 
by the Clerk of the Municipal Court whose salary is paid in part by the County. 
The only expense to the City in the situation under consideration is the cost 
of the supplies used in the Clerk's office. Such expense is to be paid by the City. 
Note Code Section 10689, which reads as follows: 

"10689 City to provide rooms. The city council shall provide suitable p'lace 
for holding said court, and such other rooms and offices as may be necessary for 
the transaction of the business of said court. All of the other expenses of 
maintaining said court not otherwise provided for in this chap.ter shall be paid 
from the city treasury." 

It is our conclusion that the County is only liable to the City for witness 
fees and mileage, as mentioned in Code Section 10670.1, and that the express 
statement in said Section negatives any contention that the County is respon
sible to the City for the costs set out in your letter. 

CHILDREN'S BOARDING HOMES: LICENSE WHEN NO CHILDREN 
UNDER 14: NO COLLATERAL ATTACK ON LICENSE BY ANOTHER 
STATE DEPARTMENT: TUITION PAYABLE BY STATE: A chil
dren's boarding home license issued to a home which has only three children 
who are between the ages of 14 to 21 should not be subject to collateral attack 
by another state department, and the state should pay the school tuition of 
such children when the boarding home is not in the school district of their 
legal residence. 
December 17, 1941. Miss Jessie M. Parker, Superintendent of Public In

struction: This will acknowledge y10ur oral request for an opinion on the fol
lowing question: 

"A home was duly licensed by the State Board of Social Welfare as a chil
dren's boarding home on July 1, 1939 for the following year. During that 
year, there were three children in the home, one of whom was. under, and two 
of whom were over, 14 years of age. The youngest child reached the age of 
14 years in March of 1940. The home is located in a school district other than 
the legal residence of all three children. Tuition for all three children was 
paid by the state for the school year, 1939-1940. The license of the home was 
renewed by the State Board of Social Welfare in July 1940, even though there 
was no child in the home at that time under the age of 14 years.. The same 
three children all live in the home at the p.resent time and all are under the 
age of 21 years. The school district wherein the home is located has now 
billed the state for tuition for all three children for the school year, 1940-1941. 
Our question is,-should the state pay said bill?" 

Section 3661.057 of the 1939 Code of Iowa reads as follows: 
"'Children's boarding kome' defined. Any person who receives for care and 

treatment or has in his custody at any one time more than two children under 
the age of fourteen years unattended by parent or guardian, for the purpose of 
providing them with food, care and lodging, except children related to him by 
blood or marriage and except children received by him with the intent of adopt
ing them into his own family, shall be deemed to maintain a children's board
ing home. This definition shall not include any person who, without compensa
~ion, is caring for children for a temporary period." 

Section 4283.01, 1939 Code of Iowa, reads in part as follows: 
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"Tuition wken in boa-rding kom:e. When any child of school age has become 
a public charge and is being cared for in a children's boarding home licensed 
by the state, and the domicile of such child at the time it became a public 
charge was in another school district than the one wherein such boarding home 
is located, then, such child shall be entitled to attend public school in the school 
district in which such boarding home is located, or if such district does not 
maintain a school offering instruction in the grade in which such child is 
p'roperly classified, then such child may attend upon such instruction in any 
approved public school in the state that will receive it. The tuition of such 
child, at the rates established by law, shall be paid by the treasurer of state 
from any funds in the state treasury not otherwise appropriated, and upon 
warrants drawn by the state comptroller upon the requisition of the superin
tendent of public instruction * * *" 

The question presented concerns whether or not the renewal license issued 
to the home in July, 1940, was a proper license, and if not, whether such license 
can be questioned by another department of the state. 

It might be argued that the home in question might not technically come 
under the pr<Wisions of Section 3661.057 above quoted, in July, of 1940, inas
much as there was no child living in said home at that time who was· under 
fourteen years of age. On the other hand, can it not be said that the State 
Board of Social Welfare may issue a children's boarding home license to any 
home in anticipation that children will be therein placed, even though such 
home may have no children residing there at the time such license is issued. 
We believe that the latter is the better interpretation, especially when it is a 
known fact that the number of children residing in any given home may vary 
in any one year from none to many. 

It will be further noted from the facts as stated that all three children are 
of school age as defined by Section 4268, 1939 Code of Iowa, that is, between 
the ages of 5 and 21. Consequently, said children clearly fall within the provi
sions of Section 4283.01 above quoted. They are all of school age and they 
live in a children's boarding home licensed by the state. 

It is our opinion that a license issued by one dep.artment of the state should 
not be the subject of a collateral attack concerning its validity, by another de
partment of the state. 

It follows that it is our opinion that the bill presented for payment by the 
school district should be paid by the state under the provisions of Section 
4283.01 above quoted. 

ASSESSORS: TIME FOR OPERATION OF CITY ASSESSORS LAW: AS
SESSOR NOT YET IN OFFICE: CITY ASSESSMENT EXPENSE 
FUND: COUNTY WARRANTS UNDER CITY REQUISITION: DOG 
LISTING FEES PART OF FUND: Chapter 203, 49th G. A., does not make 
the city assessors law, Chapter 202, 49th G. A., inoperative until the assessor 
has qualified. Funds for operation of the city assessor's office after Jan. 1, 
1942, should be provided by the county, city, and school district under Chapter 
202, even though the assessor has not yet taken office. The city assessment 
expense fund should be set up as of Jan. 1, 1942, with the dog listing fee going 
into such fund, and the county auditor may issue warrants on the fund under 
requisition of the city assessor. 
December 22, 1941. Mr. Francis J. Kuble, County Attorney, Des Moines, 

Iowa: We wish to acknowledge receipt of your .recent letter in which you ask 
for our op.inion on the following matter: 

Under the terms of Chapter 202, Acts of 49th General Assembly, which law 
is applicable to the City of Des Moines, the Assessor is appointed ultimately 
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by the three taxing bodies. The law also provides that from and after January 
1, 1942, the office of the Assessor shall be financed by joint contributions made 
by the three taxing bodies, to-wit: County, City and School District, after a 
budget has been submitted and approved. That law further specifically' pro
vides that the fee for listing dogs shall not be paid to the City Assessor but 
shall become part of what is known as the City Assessment Expense Fund. 

You are also aware of the fact that the appointing body consists of the three 
taxing bodies and sometime ago appointed Bert L. Zuver as the City Assessor. 
Thereafter an action was brought by Byron Tusant claiming that the taxing 
body acted illegally in appointing Zuver in that they failed to recognize the 
Soldier's Preference Law. The lower court sustained Tusant's contention. An 
appeal was taken and the Supreme Court of Iowa on November 18, 1941, filed 
an opinion, found in 231 Iowa 116, reversing the action of the trial court, and 
finding, in effect, that Zuver was entitled to the office. A petition for rehearing 
has been filed, which I understand will not be heard until the latter part of 
January. In the meantime Mr. Tusant is still acting as City Assessor. 

It will, of course, be necessary to provide funds for the operation of the As
sessor's office from January 1st, particularly in view of the fact that under the 
law the City Assessor must commence on the second Monday in January to 
assess personal property. 

The question then is, by whom shall these funds be provided? Should they be 
provided by setting up a City Assessment Expense Fund as provided in Senate 
File No. 3, or must the County Board of Supervisors pay the expense, as the 
law contemplated prior to the enactment of Senate File No. 3? 

As stated in your letter this question arises because of the dispute and re
sultant Court action over the appointment of the City Assessor. 

It is clear from a reading of Chapter 202, Acts of the 49th General Assembly, 
that the Legislature intended that from and after January 1, 1942, the expenses 
of the City Assessor's office and the Examining Board created by Chap·ter 202, 
were to he paid by the three taxing bodies, as set forth in Section 19 of said 
Chapter. 

"SEC. 19. From the date of the taking effect of this act and until January 1, 
1942, the expenses of the examining board, the city assessor's office and the 
local hoard of review shall be paid by the county upon approval of the board 
of supervisors, and the court costs and related expenses incident to any assess
ment appeal shall be paid as now provided by law. Until January 1, 1942, the 
salaries of the city assessor, deputy assessors and other office personnel and the 
compensation of members of the board of review, shall be authorized by the 
hoard of supervisors. 

"After January 1, 1942, all expenditures under this act shall be paid as here
inafter provided. * * * 

"Each of the three taxing bodies shall contribute one-third of the amount 
required to make the final budget and shall, on the first day of January, April 
and July of each year remit one-third of its share to the county treasurer to 
he credited by him to a separate fund to be known as, 'The City Assessment 
Expense Fund', and from which fund all expenses incurred under this act shall 
be paid. * * *" 

Is this altered by the fact that the Assessor selected under the provisions of 
this Act has not qualified because of the pending litigation and the position of 
City Assessor is being occupied by the Assessor, who took office under the former 
law? It is our opinion that the provisions of Chapter 202, insofar as they relate 
to the financing of the City Assessor's office after January 1, 1942, should be 
put into effect. 

In this connection it is necessary to quote the following portion of Chapter 
203, Acts of the 49th General Assembly: 

"SECTION 1. Senate file three (3), Acts of the Forty-ninth General Assembly 
of Iowa, is amended by repealing section thirty-two (32) and enacting in lieu 
thereof the following: 
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"'This act shall not terminate the existing procedure for the making of as
sessments, including the acting in their respective capiacities of the present as
sessors, their deputies and personnel, until such time as the assessors, their dep
uties and personnel have been selected and qualified pursuant to the provisions 
of this act, at which time the procedure provided for by this act shall be in full 
force and effect. 

" 'If any of the provisions of this act shall be in conflict with any of the laws 
of this state, then the provisions of this act shall prevail.' " 

The primary purpose of Chapter 203 was to make sure that Chapter 202 did 
not interrupt the assessment that was being made in Des Moines at the time 
Senate File No. 3 became the law. However, it should be noted that Chapter 
203 provides that Senate File No.3 (Chapter 202) shaH not terminate "the act
ing in their respective capacities of the present assessors, their deputies and 
personnel, until such time as the assessors, their deputies and personnel, have 
been selected and qualified pursuant to the provisions of this act, at which 
time the procedure provided for by this act shall be in full force and eff'ect." 

We are of the opinion that Chapter 203 was not intended to make all of the 
p'rovisions of Chapter 202 non-operative until "such time as the assessors, their 
deputies and personnel, have been selected and qualified pursuant to the pro
visions of this act." It is clear that it was necessary for the Examining Board 
to function prior to the time of the qualification of the Assessor and other per
sonnel. We can see no reason why the provisions of Chapter 202, mentioned 
in your letter, should not become operative as of January 1, 1942, even though 
the Assessor, selected under the provisions of Chapter 202, has not yet taken 
office, that office being occupied by the Assessor holding office under the prior 
law. 

It is, therefore, our conclusion that the funds necessary to operate the City 
Assessor's office from and after January 1, 1942, should be provided by the 
three taxing bodies as set forth in Chapter 202, Acts of the 49th General As
sembly, and not by the County. It is our further opinion that the County Audi
tor would be justified in issuing warrants on the City Assessment Expense 
Fund under requisition of th.e City Assessor. In as much as we are of the 
opinion that the City Assessment Expense Fund should be set up' as of Janu
ary 1, 1942, it follows that the dog listing fee should not be retained by the 
City Assessor but shall be a part of the City Assessment Expense Fund. 

HOSPITALS: COUNTY PUBLIC HOSPITAL: ADDITION: APPLICA
TION BY TRUSTEES FOR FEDERAL GRANT: GRANT NOT GIFT 
FOR ESTABLISHING HOSPITAL: NO ELECTION FOR MAINTE
NANCE TAX: The board of trustees of a county public hospital is the 
proper body to apply for a federal grant for an addition to the hospital. 
Such grant would not be a gift for establishing a hospital as contemplated 
by §10190, C., '39, and the question of a tax for maintenance of such insti
tution may not be submitted to the people at an election. 

January 6, 1942. Mr. Harold F. McLera;n, County Attorney, Mt. Pleasant, 
Iou;a: We wish to acknowledge receipt of your recent letter in which you ask 
for our opinion on the following matter: 

A number of years ago the voters of this county authorized the erection of 
a County Hospital and pursuant to that authorization, a hospital has been 
maintained since that time. Recently due to the Ordnance Plant located at 
Burlington, Iowa, the facilities of our hospital have become inadequate and 
because of the proximity of our hospital to the Ordnance Plant there is a possi
bility that our hospital can secure sufficient funds from the Federal Govern-



IMPORTANT OPINIONS 121 

ment with which to build an addition to the hospital. Since the hospital is 
already a going institution, the question has arisen as to whether the applica
tion for such a grant should be, made by the Trustees of the hospital, or by the 
Board of Supervisors of Henry County, Iowa. 

If such a grant should be secured from the Federal Government, the next 
question is whether such a grant could be considered as a gift within the mean
ing of Section No. 10190 and thus authorize the Trustees to submit the question 
of levying a %, mill ta:x to the people, in order to provide for the maintenance of 
the grant. I might say that a tax is already being levied for the purpose of 
maintaining the present hospital as provided by law, but it is the thought that 
if the addition to the hospital should be made, that the present rate of tax 
might not be sufficient to provide the necessary maintenance, and if so the 
Trustees might need to raise an additional tax if that would be possible under 
Section No. 10190. 

The pertinent part of Code Section 5359 provides as follows: 
"53 59 Powers and duties. Said board of hospital trustees shall: 
"* • * 
"11. Accept property by gift, devise, bequest, or otherwise; and, if said board 

deems it advisable, may, at public sale, sell or exchange any property so ac
cepted upon a concurring vote of a majority of all members of the board of 
hospital trustees, and apply the proceeds thereof, or property received in ex
change therefor, to the purposes enumerated in subsection 12 hereof or for 
equipment. 

"* * *" 
From this section it would seem that the Board of Trustees would have the 

power and authority to make application for a grant from the Federal Gov
ernment. In this connection we should also like to call your attention to our 
opinion of February 17, 1941, to Francis Kuhle, County Attorney of Polk 
County, Iowa, dealing with the powers and duties of the Board of Trustees of 
County Hospitals. The request will undoubtedly have to meet the requirements 
of the Federal Government and it may be that the Federal authorities will 
require that the Board of Supervisors join in the application. Otherwise it is 
our opinion that it is not necessary for the Board of Supervisors to make an 
application in connection with the proposed Federal grant. 

As to your second question, we wish to quote Code Section 10190 as follows: 
"10190 Tax voted to ma.intain. When any county, city, or town shall re

ceive by gift or devise, property, real or personal, for the purpose of estab
lishing any institution of benevolence including hospitals, and no sufficient fund 
or endowment is provided for its maintenance, or is received upon condition 
that the donee or devisee provide for aiding the maintenance of such institu
tion by a tax levy upon the assessed property of such municipality, it shall be 
the duty of the governing board of such municipality to submit by resolution 
to the qualified electors thereof at a regular or special election the question 
whether there shall be levied upon the assessed prop'erty of such municipality 
an annual tax not exceeding three-fourths mill on the dollar for the purpose 
of aiding the maintenance of such institution. The said proposition shall be 
submitted in the manner provided for similar propositions in the title on 
elections." 

In particular we call your attention to the following language of said section: 
"* * * for the purpose of establishing any institution of benevolence including 
hospitals, * * *". 

It is clear that the grant under consideration would not be one given for the 
purpose of establishing a hospital. It is our opinion that Code Section 10190 
was not intended to cover a gift such as the one under consideration, and it is 
our conclusion that the question whether there shall be levied upon the assessed 
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prop'erty an annual tax of not to exceed three-fourths mill on the dollar for the 
purpose of aiding the maintenance of such institution could not be legally sub
mitted in the instant case. 

DOCKS: EXPENDITURE FOR CHECKING FREIGHT RATES: REASON
ABLE EXPENDITURE BY DOCK BOARD: DOCKS LEASED ON TON
NAGE BASIS: Where dock facilities are leased on a tonnage basis, an 
expenditure for services rendered in checking freight rates is a reasonable 
legal expenditure by the dock board. 
January 6, 1942. Mr. Chet B. Akers, Auditor of State: We wish to acknowl

edge receipt of your letter in which you ask for our opinion on the following 
matter: 

"On a recent audit made by our examiners of the city of Dubuque, there was 
some discussion as to the payment of an item to the Dubuque Traffic Associa
tion which is an organization which figures freight rates. 

"This item was classified as dues by the Dock Commission, and as such was 
set up by our examiners as an illegal expenditure. We find now that what this is 
in reality is for services rendered by the Traffic Association in checking freight 
rates, etc., and as such might be a legal expenditure. 

"However, there is another question that enters into it and that is the fact 
that the Dock facilities are leased to the Inland Waterways Corporation or the 
Federal Barge Lines. 

"I am enclosing two letters from Mr. J. A. Kerper, President of the Dock Com
mission, which I believe will explain this item in detail, and I would like to have 
an opinion as to whether or not an expenditure of this kind is legal. The Dock 
Commission operates under Chapter 30·3, of the Code, and if we can furnish 
you any further information please advise us." 

Chapter 303 of the 1939 Code of Iowa provides for. the establishment of pub
lic docks and the administration of the Department of Public Docks by a Dock 
Board of three members to be known as the Commissioners of Public Docks. 

Without setting forth in detail the powers and duties of the Board we call 
YQUr attention to the fact that the Board is given full authority to exclusively 
govern and control the public docks and the expenses thereof. Among the 
powers and duties of the Board we call your attention to the following matters: 

"* * * The board shall have exclusive charge and control of the wharf prop
erty belonging to the municipality including belt railway located in whole or 
in part therein, all the wharves, piers, quay walls, bulkheads, and structures 
thereon and waters adjacent thereto, and all the slips, basins, docks, water 
fronts, the structures thereon, and the appurtenances, easements, uses, rever
sions, and rights belonging thereto, which are now owned or possessed by the 
municipality or to which the municipality is or may become entitled, or which 
the municipality may acquire under the provisions hereof or otherwise. The 
board shall have the exclusive charge and control of the building, rebuilding, 
alteration, repairing, operation, and leasing of said property and every part 
thereof, and of the cleaning, grading, paving, sewering, dredging, and deepening 
necessary in and about the same. 

"* • • 
"* * * The board is also vested with exclusive government and control of the 

harbor and water front consistent with the laws of the United States govern
ing navigation, and of all wharf property, belt railway, wharves, piers, quay 
walls, bulkheads, docks, structures, and equipment thereon, and all the slips, 
basins, waters adjacent thereto, and submerged lands and appurtenances be
longing to the municipality, and may make reasonable rules and regulations 
governing the traffic thereon and the use thereof, with the right to collect 
reasonable dockage, wharfage, sheddage, storage, cranage ·fees, and tolls 
thereon, as hereinafter provided. 

"* * * 
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"* * * The board shall have power to employ such assistants, employees, 
clerks, workmen, and laborers as may be necessary in the efficient and eco
nomical performance of the work authorized by this chapter. All officers, places, 
and employments in the permanent service of the board shall be provided for 
by ordinance duly passed by the board and the same shall be transmitted to the 
clerk of the municipality as provided for other ordinances of the board." 

In your letter to our office you enclosed two letters which you had received 
from the President of the Board of Dock Commissioners, which stated that the 
dock facilities are leased to the Inland Waterways Corporation on a tonnage 
basis. The revenue of the city being so many cents per tOn according to the 
tY!Pe of goods handled. 

The letters also disclosed that the expenditure in question is for services 
rendered by the Traffic Association in checking freight rates, etc., as the same 
relate to the use of waterways and railways serving Dubuque .. 

We believe that it is not unreasonable that the Dock Board should have 
available to it authentic information and advice with reference to freight rates 
and tariffs in connection with the proper and efficient conduct of the business 
intrusted to it and that it is within its discretion to secure same in the manner 
which it believes will best serve its purpose. Again we reiterate that the Board 
is given rather full and complete authority in the operation of the public dock. 

It is, therefore, our conclusion that a reasonable expenditure, for the pur
pose above mentioned, is proper under the facts disclosed in ypur correspond
ence. 

FEEBLE-MINDED PERSONS: RETURN FROM INSTITUTION TO PAR
ENTS OR GUARDIAN WITHOUT COURT ORDER: BOARD OF CON
TROL POWERS: NO RETURN TO PERSONS OTHER THAN PARENTS 
OR GUARDIAN: The board of control may return any inmate of the schools 
for the feeble-minded at Woodward and Glenwood to his parents or guardian, 
but in no case may an inmate be returned under §3405, C., '39, to any person 
except his parents or guardian. 
January 7, 1942. Boa!l"d of Cont!l"ol of State Institutions. Attention: M!l". 

D. R. M vC!I"ee!l"y: This is in answer to your letter of recent date wherein you 
ask the opinion of this department relative to the following legal question. 
You state in your letter: 

"Inquiry has been made to this office in regard to removing patients from 
these two institutions by the Counties to their local County Home, as has been 
done under the new law in regard to insane· patients. Of course, this inquiry 
comes because of the fact that after January 1, 1942, the Counties will be billed 
for the entire maintenance of these patients (Glenwood and Woodward) as 
they now are for insane patients." 

Several sections of the Code have a bearing on this subject and we quote 
them in full. 

Section 3405, which is a part of Chapter 170 pertaining to the Glenwood 
State School, provides: 

"Admission to said institution may be either voluntary, by parents, guardian, 
or county attorney, under such rules as the Board may prescribe, or- by com
mitments under chapter 171 of this title. The board may at any time return 
any inmate to its parent or guardian, even though committed by a court." 

In the Code of 1927, said Section 3405 did not contain the last six words, 
to-wit: 

"* * * even though committed by a court." 
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These were added by the Forty-fourth General Assembly, being House' File 
69, Chapter 71, Laws of the Forty-fourth General Assembly. (1931) 

Section 3439 provides: 
"A petition for the discharge of a person who has been committed to an insti

tution under this chapter, or to vary such order of commitment, may at any 
time after six months from the date of such commitment be filed by the person 
committed or by any reputable person. If the commitment be to a private 
institution, the petition shall be filed with the court or judge ordering such 
commitment. If the commitment be to a state institution, the petition shall be 
filed in the proper court of the county where the institution is situated." 

Section 3440 provides: 
"Discharges and modifications of orders may be made on any of the following 

grounds: 
"1. That the person adjudged to be feeble-minded is not feeble-minded. 
"2. That said person has so far improved as to be capable of caring for 

himself. 
"3. That the relatives or friends of the feeble-minded person are able and 

willing to support and care for him and request his discharge, and in the judg
ment of the superintendent of the institution having the person in charge, no 
evil consequences are likely to follow such discharge. 

"4. That, for any other cause, said discharge should be made or such modifi
cation should be entered." 

According to your letter, you desire our opinion on the two following ques
tions: 

1. May the Board of Control legally discharge an inmate of either of the 
two schools for the feeble-minded except under the provisions of Sections 3439-
3440? (by court order) 

2. If the Board has the authority to discharge such inmate without an order 
of court, must said inmate in all cases be returned to his parents or guardian? 

We are of the opinion that the Board of Control has the authority to return 
any inmate of either of said schools for the feeble-minded to his parents or 
guardian without an order of court and we will hereinafter give our reasons 
for so holding. Section 3405 was amended by the Forty-fourth General Assem
bly by adding to the last sentence the following words, to-wit: 

"* * *even though committed by court." 

This amendment was approved April 27, 1931, and went into effect on the 
4th day of July, 1931. On the 5th day of December, 1930, an opinion was 
rendered to the Board of Control by the Attorney General, said opinion involv
ing the identical questions contained in your request. In the request for the 
opinion of December 5, 1930, the Board of Control called the attention of the 
Attorney General to the apparent conflict between Sections 3405 ;tnd 3440. The 
Attorney General held as follows: 

"It is, therefore, the opinion of this department that the Board of Control 
may return an inmate to its parent or guardian if said inmate were com
mitted without a court order in the manner prescribed by statute and that said 
Board has no jurisdiction to discharge a person committed, or to modify the 
order of court committing any person to the institution for the feeble-minded, 
except on order of court." 

It will be noted that this opinion was written prior to the amendment con
tained in Chapter 71, Laws of the Forty-fourth General Assembly. In other 
words, the statute then did not contain these words: 

"* * * even though committed by a court." 
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We think that in construing the present statute the interpretation of Section 
3405 by the Attorney General, prior to the amendment, may be taken into con
sideration. We think it may be assumed that the Legislature took judicial 
notice of the holding of the Attorney General and that the statute was amended 
to obviate the interpretation placed by the Attorney General. In any event, 
it is now very clear, so it seems to us, that the Board of Control has the author
ity to return to its parent or guardian any inmate of either of the two insti
tutions for the feeble-minded without order of court. We believe that it was 
undoubtedly the intention of the Legislature to provide an expeditious method 
of returning these unfortunate persons to their parents or guardian without 
subjecting their parents or guardian to the expense of court proceedings. 

Under our interpretation of the statute, there is no conflict between Section 
3405 and Sections 3439 and 3440. The two latter sections simply provide an 
additional remedy whereby interested persons may petition the court for a 
disc.harge of any feeble-minded person when in a proper case the Board fails, 
refuses or neglects to act. 

Answering your second inquiry, we are of the opinion that in no case under 
Section 3405 may the inmate be returned to any other person except his parent 
or guardian. 

TAXATION: DELINQUENT PERSONAL TAX COLLECTOR: APPOINT
MENT: COMPENSATION: DESIGNATION OF TAXES TO BE COL
LECTED: COLLECTION OF DELINQUENT TAX FOR CURRENT 
YEAR: A board of supervisors may authorize the appointment of a delin
quent personal tax collector and may designate the delinquent tax to he 
collected, which may include the delinquent tax for the current year, and 
must fix the compensation of the collector within the maximum allowed by 
§7225, c., '39. 

January 7, 1942. Mr. Wm. W. Crissma.n, County Attorney, Cedar Rapids, 
Iowa: We have your letter of December 20, 1941, requesting an opinion upon the 
following question: 

On January 3, 1939 the Board of Supervisors of Linn CountYJ by resolution 
approved the appointment of a delinquent tax collector; the record showing 
that the compensation was to be 10% of the total amount of the delinquent 
personal taxes collected during the year 1939. On January 2, 1940 a similar 
resolution was adopted by the Board pertaining to the delinquent personal 
taxes collected during the year 1940, and again on September 24, 1940 a reso
lution was adopted by the Board of Supervisors authorizing the delinquent 
tax collector to collect delinquent personal taxes for the year 1939 remaining 
unpaid on or after October 1, 1940 "as provided in Section 7226 of the 1939 
Code of Iowa". On September 30, 1941 the following resolution was adopted 
by the Board, to-wit: 

"On motion by Supervisor Seevell, seconded by Supervisor Beeson, the de
linquent tax collector is authorized to collect the delinquent personal taxes for 
the year 1940 remaining unpaid on or after October 1, 1941, as provided by 
Section 7226 of the 1939 Code of Iowa. All members voting aye thereon." 

We understand your question to be whether or not under the above record 
the Board of Supervisors had the right to authorize the delinquent tax collector 
to collect taxes currently delinquent between October 1st and December 31st 
of 1941, and if so, whether or not he should be p'aid as compensation 10% of the 
amount of delinquent personal taxes so collected. 

We assume that the delinquent tax collector was appointed by the treasurer 
and that the action of the Board of Supervisors is in the nature of an authori
zation of such appointment and the designation of the delinquent tax to be 
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collected. Under the provisions of Section 7225 the Board of Supervisors may 
authorize the appointment by the treasurer of a delinquent tax collector and 
this collector can collect the delinquent personal tax that the Board may desig
nate and the Board also fixes the compensation for services rendered and ex
penses incurred, but this is not to be a sum which will exceed 10% of the 
amount collected. 

The Board in this case did specifically designate the delinquent personal tax 
to be collected, namely, the delinquent personal tax which remained unpaid on 
or after October 1, 1941. It does not appear that there has been any designation 
of the amount of compensation to be p'aid to the delinquent tax collector. We 
feel the Board of Supervisors did have the right to authorize the appointment 
of the delinquent personal tax collector and this Board did have the right to 
designate the delinquent personal tax to be collected by the collector, and this 
-could include the tax that was delinquent for the current year. iN e assume 
Linn County has a population of eighty thousand or more and therefore it is 
not within the prohibition of Section 7226 of the 1939 Code. 

As we have pointed out herein, the Board of Supervisors has failed to per
form one of the essential duties with respect to the appointment of such a 
delinquent personal tax collector in that it does not appear that the Board fixed 
the compensation to be paid to such collector. Section 7225 does not p'rovide 
that such collector shall receive as compensation the sum of 10% of the de
linquent personal tax collected. This is only a maximum compensation and 
it is still incumbent upon the Board of Supervisors to fix the compensation 
within the maximum allowed by law. It is true the record indicates that there 
probably was a thought on the part of the collector and the memoors of the 
Board that the compensation would be 10% of the amount of delinquent per
sonal taxes collected. It is not enough that the parties have some general 
understanding to that effect. Boards of Supervisors can only take official 
action in the manner prescribed by law and the fixation of the collector's com
pensation should be the subject of the Board's official action. 

In this situation we can only suggest that it is probably still within the 
province of the Board to fix the compensation to be paid the delinquent personal 
tax collector within the maximum allowed by Section 7225 of the 1939 Code 
of Iowa. 

FEES: CLEEK OF COURT: PROPERTY OF AN ESTATE: VALUE OF 
REALTY USED BY ADMINISTRATOR TO PAY DEBTS: FUNDS RE
CEIVED FROM HEIRS NOT CONSIDERED: In determining property of 
an estate for the purpose of ascertaining the clerk of court's fee, the value 
of real estate taken charge of by the administrator to pay debts should be 
considered, but not funds received by the administrator from the proceeds of 
real property sold by heirs independent of court action, nor money put into 
an estate by heirs for the purpose of paying debts. 
January 12, 1942. Mr. John C. Owen, County Attorney Washington, Iowa: 

We wish to acknowledge receipt of your recent letter in which you ask for our 
opinion on the following matters: 

1. Are proceeds of real estate sold on Order of Court to pay debts in an es
tate included in the "value of the property of the estate", within the meaning of 
the language in section 10837 (29)? 

2. Now does the "value of the property of the estate" also include the pro
ceeds of the sale of real estate by heirs without Court Order and absolutely 
independent of the Court or estate proceedings, these proceeds being turned into 
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the estate and accounted for by the administrator in his reports showing said 
proceeds as having been paid by him in satisfaction of claims against the 
estate? If the clerk can claim a fee on such an item then can be also claim a 
fee in any case where an heir, for example, puts money into the estate to help 
pay debts, regardless of where the money comes from-said money being from 
then on counted as assets in the estate and accounted for in the report of the 
administrator? 

The pertinent part of Code Section 10837 provides as follows: 
10837 Fees. The clerk of the district court shall charge and collect the fol

lowing fees, all of which shall be paid into the county treasury: 
* * * 
29. For all services performed in the settlement of the estate of any decedent, 

minor, insane person, or other persons laboring under any legal disability, ex
cept where actions are brought by the administrator, guardian, trustee, or per
son acting in a representative capa.city or against him, or as may be otherwise 
provided herein, where the value of the property of the estate does not exceed 
three thousand dollars, three dollars; where such value is between three thou
sand dollars and five thousand dollars, five dollars; where such value is be
tween five thousand dollars and seven thousand dollars, eight dollars; etc. * * * 

* * * 
The case of Estate of Pitt, 153 Iowa 269, as mentioned in your letter, indi

cates that when it is necessary for the administrator to take charge of real 
estate in order to pay debts of the estate that the value of said real estate 
should be considered in determining the clerk's fee. In as much as it is neces
sary for the administrator to take charge of said property it be·comes "property 
of the estate", and it is our opinion that the value of said property should be 
considered in determining the clerk's fee. 

It is our opinion that where the heirs sell real estate independent of any 
court action and the proceeds are turned over to the administrator said pro
ceeds do not thereby become "property of the estate". The decedent was not 
possessed of such funds and he did not have any claim to such funds at the time 
of his death and we do not believe that the same may be properly considered 
as property of the estate. 

We are of the same opinion when an heir puts money into an estate for the 
purpose of paying debts. The money was not possessed by the decedent at 
time of his death and it is, therefore, our opinion that the money could not be 
considered as property of the estate for the purpose of ascertaining the clerk's 
fee. 

LEGAL SETTLEMENT: NOTICE TO DEPART SERVED ON FAMILY IN 
COUNTY OF WIFE'S SETTLEMENT PRIOR TO MARRIAGE: ELEC
TION OF SETTLEMENT IN COUNTY AFTER DIVORCE: SETTLE
MENT OF CHILDREN: A notice to depart served on a family after it moves 
into the county which was the legal settlement of the wife prior to her mar
riage does not prevent the wife, after getting a. divorce, from electing to re
sume the legal settlement which she had prior to her marriage. The legal 
settlement of the minor children is governed by the settlement of the mother 
who was awarded custody of the children. 

January 12,1942. Mr. E. B. SlwJw, County Attorney, West Union, Iowa: We 
wish to acknowledge receipt of your recent letter in which you ask for our opin
ion on the following matter: 

More than a yea.r ago X of A County and his wife and several children moved 
into B County. The proper notice to depart was served upon Mr. and Mrs. X 
within a year and A County continued to furnish the family with some direct re-
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lief. In November, 1941, X's wife secured a divorce from him while the family 
was still residing in B County and shortly thereafter X plead guilty to the crime 
of forgery and was sentenced to the penitentiary at Fort Madison. 

B County was Mrs. X's legal settlement :;~.t time of her marriage but she has 
not been divorced or abandoned by him, instead she divorced him, and I am 
wondering whether this fact plus the fact that previous to time she divorced 
him she attempted to choose this County as her legal settlement a notice to 
depart had been served upon Mr. and Mrs. X would not prevent her from choos
ing this County as her legal settlement. 

The custody of all the minor children was awarded to Mrs. X and I, there
fore, assume her legal settlement would govern theirs. 

The question presented calls for our. interpretation of the following portion 
of Code Section 3828.088: 

3828.088 Settlement--how acqui1·ed. A legal settlement in this state may 
be acquired as follows: 

* * * 
4. A married woman has the settlement of her husband, if he has one in this 

state; if not, or if she lives apart from or is abandoned by him, she may acquire 
a settlement as if she were unmarried. Any settlement which the wife had at 
the time of her marriage may at her election be resumed upon the death of her 
husband, or if she be divorced or abandoned by him, if both settlements were in 
this state. 

It is our opinion that under the facts before us it is immaterial whether the 
divorce be secured by the husband or by the wife. In connection with your 
question we feel that the last sentence of paragraph four of the above men
tioned Code Section should be read as follows: "Any settlement which the 
wife had at the time of her marriage may at her election be resumed if she be 
divorced, if both settlements were in this state." To hold otherwise would be 
to say that the wife who respected her matrimonial vows would be denied the 
right to resume the legal settlement she had prior to marriage but the wife 
who was guilty of wrongdoing would ha,ve the privilege of making a choice as 
to her legal settlement. Surely no such interpretation was intended by the Leg
islature. 

It is, therefore, our conclusion that the wife, in the instant case, may elect 
to re'Sume the legal settlement she had at the time of her marriage. It is also 
our opinion that the fact the husband and wife had been served with a notice 
to dep'art in the county which was the legal settlement of the wife prior to her 
marriage does not deprive the wife of her right to elect to resume the legal 
settlement that she had prior to her marriage. The purpose of paragraph four 
of Code Section 3828.088, as the same relates to the question under considera
tion, was to wipe out all matters pertaining to legal settlement between the 
time of marriage and the divorce. 

We agree with the statement in your letter that in as much as the custody 
of the minor children was awarded to the mother that the legal settlement of 
said children is governed by the settlement of the mother. 

SOLDIERS RELIEF COMMISSION: VETERANS OF PHILIPPINE IN
SURRECTION NOT ELIGIBLE FOR MEMBERSHIP: An honorably dis
charged soldier of the Philippine Insurrection is not eligible to membership 
on a soldiers relief commission. 

January 12, 1942. Mr. L. L. Corcoran, County Attorney, Sibley, Iowa: We 
wish to acknowledge receipt of your recent letter in which you ask for our opin
ion on the following question: 
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The question has arisen whether an honorably discharged soldier of the Phil
ippine Insurrection is eligible to membership on the Soldier's Relief Commission 
in view of the last sentence of Section 3828.053 of the 1939 Code of Iowa, said 
membership being limited to the soldiers, sailors, marines and nurses of the 
Civil 'Var, Spanish-American War and World War. 

Code Section 3828.053 provides as follows: 
3828.053 Relief Commission. Said fund shall be disbursed by the soldiers 

relief commission, which shall consist of three persons, all of whom shall be 
honorably discharged soldiers, sailors, marines, or nurses of the United States 
who served in the military or naval forces of the United States in any war. 
Said membership shall at all times, as near as possible, be equally divided be
tween the soldiers, sailors, marines, and nurses of the Civil War, Spanish-Amer
ican War, and World War. 

It is our opinion that an honorably discharged soldier who served in the 
Philippine Insurrection is not eligible to membership on the Soldier's Relief 
Commission. It should be noted that only persons who were honorably dis
charged soldiers, sailors, marines, or nurses of the United States who served 
in the military or naval forces of the United States in any wa.r are eligible to 
serve on the Soldier's Relief Commission. There is some question as to whether 
the Philippine Insurrection should be classified as a war. At any event we 
feel that the last sentence of Section 3828.053 clearly shows that the Legislature 
intended that only honorably discharged soldiers, sailors, marines, and nurses 
of the Civil War, Spanish-American War, and World War should be eligible to 
serve on said Commission. It is our belief that had the Legislature intended 
that an honorably discha.rged soldier of the Philippine Insurrection be eligible 
for membership on said Soldier's Relief Commission that the Legislature would 
not have provided that membership on the three membered Commission at all 
times, as near as p'ossible, be equally divided between the soldiers, sailors, ma
rines, and nurses of the Civil War, Spanish-American War and World War. 

JUSTICE OF PEACE: JURORS FEES: PERSONS CALLED WHO DO 
NOT SERVE: Jurors called in justice court, but who do not serve, are not 
entitled to jurors fees. 
January 12, 1942. Mr. John C. Owen, County Attorney, Wa.shington, Iowa: 

We wish to acknowledge• receipt of your recent letter in which you ask for our 
opinion on the following matter: 

In paying fees to jurors in the Justice Court, do the talesman who are not 
selected as jurors but who are called into the Justice Court and are present until 
told that their services are not required, receive any fee under paragraph 2 of 
section 10846? 

Code Section 10846 provides as follows: 
10846 Fees of ju.rors. Jurors shall receive the following fees: 
1. For each day's service or attendance in courts of record, including jurors 

summoned on special venire, three dollars, and for each mile traveled from his 
residence to the place of trial, ten cents. 

2. For each day's service before a justice of the peace, one dollar. 
3. No mileage shall be allowed talesmen or jurors before justices. 
We agree with your analysis of Code Section 10846 and it is our opinion that 

the use of the words "service or attendance" in paragraph one of said section 
dealing with the fee of jurors in courts of record and the use of only the word 
"service" in paragraph two which provides for the fee for jurors in justice 
court indicates that the Legislature did not intend that jurors called in justice 
court, but who do not serve, are entitled to any fee. 
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MILITARY SERVICE: STATE OFFICERS AND EMPLOYEES: VOLUN
TEERS OR APPLICANTS FOR SERVICE: LEAVE OF ABSENCE AND 
30 DAYS PAY WHEN ENTERING INTO ACTIVE SERVICE: Officers and 
employees of the state who enlist in the armed forces of the United States, 
or reserve officers who apply for active service before they are ordered to 
report, are entitled to military leave with pay for thirty days, the actual 
call into service being the controlling factor. 

January 13, 1942. Mrs. Mary Huneke, Chairman, Sta.te Board of Social Wel
fare: This will acknowledge your oral request for an opinion relative to the 
following section: 

Section 467.25, as amended, reads in part as follows: 
"All officers and employees of the state* * *who are members of the National 

Guard, organized Reserves or any component part of any military, naval or air 
forces or nurses corps of this state or nation or who are or may be otherwise in
ducted into the military service of this state or of the United States, shall, 
when ordered by p.roper authority to active service, be entitled to a leave of 
absence * * * without loss of pay during the first thirty days of such leave of 
absence." 

Your specific question concerns an employee who enlists. 
It is our opinion that a person who enlists in the armed forces of the United 

States, or a reserve officer who app'lies for active service before he is ordered 
to report, is nevertheless "ordered by proper authority to active service". 
When a person applies or volunteers for service, he has no assurance that he 
will be accepted for such service and it is our opinion that the actual call into 
service should be the controlling factor rather than the fact that such person 
volunteered. To hold otherwise would mean that a person who waited until he 
was drafted would be entitled to thirty days pay and a person who enlisted 
or volunteered would not be entitled to thirty days pay. We do not believe that 
the legislature intended to discriminate against volunteers. 

It is our conclusion that the above-quoted statute should be' given a liberal 
construction and that military leave with pay for thirty days should be given 
to all persons entering active service in the armed forces. 

EMPLOYMENT SECURITY: BENEFITS CHARGEABLE AGAINST EM
PLOYER'S CONTRIBUTIONS: AVERAGE PAY ROLL: LAST QUAR
TER OF CALENDAR YEAR USED IN COMPUTATIONS: The employ
ment security commission, in determining benefits chargeable against an em
ployer's contributions for any given calendar period, should take into consid
eration the contribution made for the last quarter of such period, even though 
the contribution is actually paid after the close of the calendar period, and 
in computing the average pay roll of an employer for the last three or five 
years, the pay roll for the last quarter of the calendar year should be con
sidered. 

January 20, 1942. Hon. George A. Wilson, Governor of Iowa: We wish to 
acknowledge receipt of your recent letter in which you ask for our opinion on 
the following matter: 

A question has arisen as to the proper construction to be placed upon Section 
1551.13, Code of 1939, in so far as this Section and other provisions of Chapter 
77.2, Code of 1939, relate to the power created to the Iowa Employment Security 
Commission for fixed rates of contributions for all employers for the year 1942 
and each year thereafter. 

The Commission desires instructions as to the following questions: 
1. Shall the Commission in determining the rate for each employer take into 
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consideration only the contributions that have been actually paid to the Com
mission on wages earned in 1941 when such contributions are received by the 
Commission prior to midnight December 31, 1941, or shall the Commission in 
determining the employer's rate take into consideration the amount of contri
butions on wages earned during the last quarter of 1941 which are paid in due 
course on or before the 31st day of January, 1942? 

2. In computing the average pay roll of the employer for the last three or 
five years shall the Commission take into consideration the pay roll for the last 
quarter of the calendar year 1941, or shall the Commission use only the pay roll 
reports for the first three calendar quarters in the year 1941? 

The material portions of the above-mentioned Act are as follows: 
"1551.13 Payment--rates. 
"* * * 
"C. Future rates based on benefit experience. 
"* * * 
"3. Each employer's rate shall be two and seven-tenths per centum, except 

as otherwise provided in the preceding or following provisions of this section. 
No employer's rate shall be less than two and seven-tenths per centum after 
December 31, 1937, unless and until there shall have been three calendar years 
after he becomes liable for contributions under this chapter throughout which 
any individual in his employ could have received benefits if eligible. 

"4. Each employer's rate for the twelve months commencing January 1 of 
any calendar year, after December 31, 1941, shall be determined on the basis of 
his record up to the beginning of such calendar year. If, at the beginning of 
such calendar year, the total of all his contributions, paid on his own behalf, 
for all past years exceeds the total benefits charged to his accounts for all such 
years, his contribution rate shall be: 

"(a) One and eight-tenths per centum, if such excess equals or exceeds seven 
and one-half but is less than ten per centum of his average annual pay roll [as 
defined in section 1551.25 subsection 'A' paragraph 2]; 

"(b) Nine-tenths of one per centum, if such excess equals or exceeds ten per 
centum of his average annual pay roll. If the total of his contributions, paid 
on his own behalf for all past periods or for the past sixty consecutive calendar 
months, whichever period is more advantageous to such employer for the pur
poses of this paragraph, is less than the total benefits charged against his ac
count during the same period, his rate shall be three and six-tenths per 
centum." 

"1551.25 Scope. As used in this chapter, unless the context clearly requires 
otherwise: 

"A. 1. 'Annual pay roll' means the total amount of wages payable by 
an employer (regardless of the time of p'ayment) for employment during a 
calendar year. 

"2. 'Average annual pay roll' means the average of the annual pay rolls of 
any employer for the last three or five years, whichever average is higher"; 
provided that on and after January 1, 1941, the term "annual pay roll" shall 
mean the total amount of wages paid by an employer during a calendar year for 
insured work, and provided further that any wages paid after December 31, 
1940, for insured work performed on and prior to December 31, 1940, shall be 
credited to the annual pay roll of the year in which such work was performed. 

As stated in your letter, under the procedure adopted by the Commission 
contributions are payable on the basis of wages paid during each calendar quar
ter. The contributions are due and must be paid on or before the last day of 
the month following the close of the quarter for which they are due. The con
tribution report and check for contribution must be accompanied by a pay roll 
report showing the name of each employee during such calendar quarter and 
amount of wages that were paid to such individuaL This report is due with 
the contribution report on or before the last day of the month following the 
quarter for which such wages were paid. Payment of benefits are charged to 
the account of such employee as of date of issuance of check to pay benefit. 
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The purpose of Section 1551.13, C-4, was to provide a method of determining 
the future contribution rate of any given employer by a study of the past 
record of contributions and benefits p·aid. If the employer has contributed an 
amount sufficient to build up a balance in his account, over and above the bene
fits paid, his future contributions will be determined in accordance to the yard
stick set out in Section 1551.13, C-4. The same is true if the employer's record 
shows that his contributions have not been sufficient to meet the benefits paid. 

The most accurate method in determining the future rate of contributions, 
based on past experience, would be to consider the contributions which are paid 
to cover the given period, and the benefits that arise during said period. 

You state in your letter that the benefits paid are chargeable against the em
ployer's account as of the date of payment. Under this rule of the Commission 
all but the very last few of the claims for benefits for any given quarter would 
be chargeable against the quarter in which said claims arose. We also note that 
the Commission has, by rule, declared that the contributions are payable on or 
before the last day of the month following the close of the quarter for which 
they are due. 

In determining the benefits chargeable against the contributions for any given 
calendar period it is our opinion that the: Commission should take into consid
eration the contribution made for the last quarter of such period, even though 
the contribution is actually paid after the close of the calendar period. 

To proceed otherwise would be to consider the benefits paid during the last 
quarter, most of which would arise in said quarter, and not to consider con
tributions which are made to cover said quarter but which are not required to 
be paid until the last day of the month following the end of the quarterly period. 
The result would be that a comparison of benefits paid during said period and 
contributions made to cover the same period would not show the true ratio. A 
more accurate picture of the employer's account must take into consideration 
the contribution for the last quarter of 1941. A study of the past record of the 
employer, for the purpose of determining the future rate, cannot fairly include 
the benefits paid during the last quarterly period without also including the 
employer's contribution for said period. 

In as much as it is our opinion that the contributions made for the last quarter 
of 1941 should be included in determining the future contribution rate of the 
employer, we feel that it must necessarily follow in computing the average pay 
roll of the employer for the last three or five years, the Commission should take 
into consideration the pay roll for the last quarter of the calendar year 1941. 

SOCIAL WELFARE: EMERGENCY RELIEF FUNDS: MAXIMUM 
COUNTY POOR TAX LEVY REQUIRED TO QUALIFY FOR STATE 
FUNDS: The maximum tax that any county must levy for its poor fund in 
order to qualify for state emergency relief funds is three mills in all counties 
except Polk and Woodbury and five mills in those two counties. The extra 25% 
which might be levied under chapter 59, 49th G. A., has no effect and does 
not relate to the words "maximum amount authorized by law for poor relief" 
as used in §3828.114, as amended by chapter 149, 49th G. A. 

January 22, 1942. Mrs. Mary Huneke, Chairman, State Board of Social 
Welfare, Des Moines, Iowa: This will acknowledge receipt of your request 
for an opinion under date of January 14, 1942, relative to the following ques
tion: 
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"Section 3828.114, 1939 Code of Iowa, was amended by Chapter 149, Laws 
of the 49th General Assembly, which, in effect, provided that the one and one
half mill poor fund levy could be increased by one and one-half mills in all 
counties except Polk and Woodbury, and in those two counties, by three and 
one-half mills. 

"Chapter 59, Laws of the 49th General Assembly, provided for an additional 
25% levy in all special funds in certain instances. 

"Should the State Department of Social Welfare grant emergency relief 
funds to counties which have levied an extra one and one-half or three and 
one-half mill levy but have not levied the additional 25% levy provided in 
Chapter 59, 49th General Assembly'!" 

Section 3828.114, as amended, reads as follows: 
"Poor tax. The expense of supporting the poor shall be paid out of the 

county treasury in the same manner as other disbursements for county pur
poses; and in case the ordinary revenue of the county proves insufficient for 
the support of the poor, the board may levy a poor tax, not exceeding one and 
one-half mills on the dollar, to be entered on the tax list and collected as the 
ordinary county tax. 

"Should the one and one-half mill levy fail to provide adequate funds to take 
care of the poor, then the board of supervisors, with the approval of the state 
comptroller, shall levy an additional tax of not to exceed one and one-half 
mills in all counties except counties having a population of over 100,000 and 
in such counties having more than 100,000 population the board shall be au
thorized to levy not to exceed an additional three and one-half mills for poor 
relief to be entered on the tax list and collected as the ordinary county tax. 
Such additional tax shall be levied only during the years 1941 and 1942. Be
fore any such additional levy is made, a showing of the necessity for such addi
tional levy shall be made to the state comptroller and no such additional levy 
shall be made unless it shall be approved in writing by the comptroller. 

"Before any county can receive aid from the Iowa emergency relief fund 
for the aid of the poor, such county must have levied the maximum amount 
authorized by law for poor relief. 

"The state board of social welfare shall not require any county to issue 
warrants or bonds, except anticipatory warrants which will be paid by taxes 
already levied, as a condition for receiving state aid, but after the county has 
used all of its poor funds and the said board has allocated all of its emergency 
relief fund throughout the various counties of the state in accordance with 
the need therefor, then the board of sup'ervisors of any county may issue 
warrants or bonds, for the purpose of raising additional poor relief funds; 
provided, however, that the board of supervisors shall have the authority and 

_ shall be required to increase the poor relief levy sufficiently to repay such 
warrants or bonds on or before December 31 the second year after issuance of 
such warrants or bonds." 

Senate File 66, Section 1, as set forth in Chapter 59, Laws of the 49th 
General Assembly, reads as follows: 

"In all counties, school districts and cities and towns and cities under special 
charter where the maximum permissible or mandatory statutory millage 
tax levies for any fund or funds authorized by law, including those which 
may be increased by the state comptroller upon application to him, will 
not produce revenue in dollars sufficient to equal the budget requirements 
for such fund or funds, the comptroller may for the years 1941 and 1942 
only approve increases in such maximum statutory millage levies up to but 
not exceeding 25% but in no event shall he authorize increased millage levies, 
which, when applied to the assessed valuation will exceed in dollars the 
average amount certified in dollars for such fund or funds in the years 1939 
and 1940, except as may be otherwise provided by law as to the county 
general and poor funds." 

Senate File 66, above quoted, was intended to take care of the situation 
where counties formerly levying an assessment on the basis of 100% valua-
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tion were forced by another amendment passed by the 49th General Assembly 
to base their levy on 60% for the assessed valuation. 

It is our opinion that the legislature did not intend such additional 25% 
levy to apply to Section 3828.114, as amended. It will be noted that the pro
vision, "Before any county can receive aid from the Iowa emergency relief 
fund for the aid of the poor, such-county must have levied the maximum 
amount authorized by law for poor relief" is contained in Chapter 149, Laws 
of the 49th General Assembly, and immediately followed the provision authoriz
ing a county to levy an extra one and one-half or three and one~half mills. 
It is our opinion that the maximum any county must levy for its poor fund 
in order to qualify for state emergency relief funds is three mills in all counties 
except Polk and Woodbury and five mills in those two counties. 

It is our further opinion that the extra 25% which might be levied under the 
provisions of Chapter 59, Laws of the 49th General Assembly, has no effect 
and does not relate to the words "maximum amount authorized by law for poor 
relief" as used in Section 3828.114, as amended by Chapter 149, Laws of the 
49th General Assembly. 

NEWSPAPERS: OFFICIAL COUNTY NEWSPAPER: AFFIDAVIT BY 
CONTESTANT: STATEMENT THAT REQUIREMENTS OF LEGAL 
NEWSPAPER ARE MET IS UNNECESSARY: An affidavit filed by a 
newspaper in a contest for selection of an official county newspaper is not 
fatally defective for failing to include a statement that the newspaper meets 
the requirements of a legal newspaper, as specified by §1109!).1, C., '39. 

January 27, 1942. Mr. Paul L. Kildee, County Attorney, Waterloo, Iowa: 
We wish to acknowledge receipt of your recent letter in which you ask for our 
opinion on the following matter: 

A newspaper objects to the affidavit filed by B newsp.aper for the following 
reason: A claims that B has failed to include in its affidavit that B newsP'aper 
meets the requirements of a legal newspaper, or is a legal newspaper, or words 
to that effect. Is B newspaper's affidavit fatally defective for failing to include 
this phraseology in its affidavit? 

We wish to set out the following Code Sections concerning your question: 
"5400 Application--contest. Any publisher who desires that his newspaper 

be so selected may make written application therefor to the board of super
visors at any time prior to the making of the selection. If more applications 
are filed than there are newspapers to be selected, a contest shall exist. 

"5401 Contest--verified statements. In case of a contest, each ap'Plicant 
shall deposit with the county auditor, in a sealed envelope, a. statement, veri
fied by him, showing the names of his bona fide yearly subscribers living within 
the county and the place at which each such subscriber z:eceives such newspaper, 
and the manner of its delivery." 

It should be noted that nowhere in Chapter 274, said chapter dealing with 
the• selection of official newspapers, is there any mention that in case of a con
test the verified statement mentioned in Section 5401 must include the statement 
that the newspaper is a newspaP'er as defined in the following Code Section 
11099.1: 

"11099.1 'Newspaper' defined. For the purpose of establishing and giving 
assured circulation to all notices and/or reports of proceedings required by 
statute to be published within the state, where newspapers are required to be 
used, newspapers of general circulation that have been established, published 
regularly and mailed through the post office of current entry for more than 
two yea.rs and which have a bona fide paid circulation recognized by the postal 
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laws of the United States shall be designated for the publication of notices 
and/or reports of proceedings as required by law." 

A copy of the verified statement in question, which you submitted with your 
letter, sets out all of the matters required by Code Section 5401 and further 
states, in accordance with paragraph 1 of Code Section 5402.1, that each of 
said subscribers was continuously a subscriber to said newspaper for at least 
six months prior to date of making said application. 

It is true that the Board of Supervisors in determining the contest will have 
to decide whether the newspapers involved meet the requirements as set forth 
in Section 11099.1. However, it is our opinion that the verified statement does 
not have to contain a statement that the newspaper is one meeting the require
ments .of Code Section 11099.1. 

In your letter you refer to the pamphlet of Iowa Publishing Laws of 1939, 
said pamphlet being approved by the Auditor of State of Iowa, Attorney Gen
eral and the State Comptroller, and make specific reference to the following 
language which appears at page 13, Section 3, of said pamphlet: 

"The affidavit should also show that the newspaper meets the requirements 
of a legal newspaper, as defined in Section One of this pamphlet." 

In examining Section 1 we find that the reference is to the requirement of 
Code Section 11099.1. It is our opinion that this language contained in the 
Iowa Publishing Laws of 1939 was not intended to mean that such a statement 
must be included in the affidavit. It is clear that such a statement would be 
beneficial to the Board in determining a contest of this kind but it is our opinion 
that the inclusion of this information is not mandatory. 

FEES: WITNESS FEES: COUNTY SHERIFF, CLERK, OR RECORDER: 
NOAUTHOIDTYTORECENEFEES: FEESNOTTAXED: REFUND 
OF FEES RECEIVED: A county sheriff, clerk, or recorder may not legally 
receive witness fees for testimony given on matters pertaining to his office, 
and no witness fee should be taxed when such officer is testifying. Where 
such officer has received a witness fee, it should be refunded to the party 
who paid it. 

January 27, 1942. Mr. Chet B. Akers, Auditor of State: We wish to acknowl
edge receipt of your recent letter in which you ask for our opinion on the fol
lowing matter: 

In a County the Sheriff, Clerk and Recorder have received witness fees for 
testimony given in civil cases on matters pertaining to their respective offices. 

Should these witness fees be accounted for to the County or should they be 
refunded to the party who paid the costs into the office of the Clerk of District 
Court? 

Code Section 11328 provides as follows: 
"11328 Peace officer. No peace officer who receives a regular salary, or any 

other public official.shall, in any case, receive fees as a witness for testifying 
in regard to any matter coming to his knowledge in the discharge of his official 
duties in such case in a court in the county of his residence, except police officers 
who are called as witnesses when not on duty." 

We note in your letter that reference is made to "matters pertaining to their 
respective offices." We assume that this language is intended to mean that 
the testimony was in regard to matters coming to the officers' knowledge in 
the discharge of their official duties. In connection with the interpretation of 
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Code Section 11328 it is necessary for us to consider Code Section 5245, which 
provides as follows: 

"5245 Fees belong to county. Except as otherwise provided, all fees and 
charges of whatever kind collected for official service by any county auditor, 
treasurer, recorder, sheriff, clerk of the district court, and their respective 
deputies or clerks, shall belong to the county." 

Section 11328, in brief, provides that no public officer shall receive fees as a 
witness for testifying in regard to any matters coming to his knowledge in the 
discharge of his official duties. It is our opinion that the use of the word 
"receive" precludes any interpretation of Code Section 11328 that the officer 
is required to account to the County for a witness fee. It is our opinion that 
the fee cannot be said to belong to the County because the officer is precluded 
from receiving the fee. If the Legislature intended that the fee in such- a case 
was to be turned over to the County the use of the word "retain" instead of 
"receive" would have clearly expressed such an intention. 

It is, therefore, our conclusion that in as much as the officer cannot receive 
the fee that no witness fee is to be taxed where such an officer is testifying and 
in the instant case the fee paid should be refunded to the party that paid these 
witness fees. 

MILITARY SERVICE: STATE EMPLOYEES: 30 DAYS PAY WHEN 
ENTERING MILITARY FORCES SECOND TIME: State employees who 
received 30 days pay upon being inducted into military service, and who 
returned to work as state employees after being discharged because of being 
over the age limit, are entitled to a full 30 days pay when called back into 
military service. 

January 28, 1942. Iowa Liquor Control Commission, Des Moines, Iowa: We 
are in receipt of your request for an opinion with respect to the following 
situation: 

Section 467.25 of the 1939 Code of Iowa as amended by Chapter 73, Acts of 
the 49th General Assembly provides that employees of the State who enter 
military service are entitled to receive 30 days pay. The question presented 
is with respect to employees who either volunteered or were inducted into mili
tary service during the year 1941 and then later were discharged because of 
being over the age limit. Such employees returned to work as State employees 
and later were called back into military service. They received the first thirty 
days pay when they first entered the service and the specific question is whether 
or not such employees should again receive thirty days p·ay upon their second 
entry into the military service. 

Section 467.25 of the 1939 Code of Iowa provides as follows: 
"467.25 State and municipal officers and employees not to lose pay while 

on duty. All officers and employees of the state, or a subdivision thereof, or a 
municipality therein, who are members of the national guard, shall, when 
ordered by proper authority to active service, be entitled to a leave of absence 
from such civil employment for the period of such active service, without loss 
of status or efficiency rating, and without loss of pay during the first thirty 
days of such leave of absence." 

Chapter 73, Acts of the 49th General Assembly, extends the operation of the 
above statute to include not only those entering the national guard, but to all 
persons entering the "organized reserves or any component part of the mili
tary, naval, or air forces * * * or who are or may be otherwise inducted into 
the military service of this state or of the United States". We find no limita-
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tion in the foregoing law with respect to the number of times the state em
ployee shall receive the thirty days pay upon entry into the military service. 
It would seem from this Act that if the person is, at the time of such entry, 
employed by the State of Iowa, or a subdivision thereof, or a municipality, he 
should, when entering the military forces, receive the thirty days pay and this 
would not be affected by a former entry into the service. 

Some authority for our position is contained in our opinion of May 8, 1939, 
where we held that an employee of the state who attended field training in 
1938 and again in June of 1939 would be entitled to pay while absent upon such 
active service each time. Some of the language of that opinion to the effect 
that the absence for the two periods did not exceed thirty days is unfortunate, 
but the true basis of the opinion is that the second induction into active service 
will entitle the soldier to the full absent pay. In that case it was only fifteen 
days, but the rule would be the same if the absence from the state employment 
is thirty days or more. 

In view of the above, we are of the opinion that such employee is entitled to 
the full thirty days pay upon his second entry into the military forces of· the 
United States. 

HEALTH: LOCAL BOARD OF HEALTH JURISDICTION: CITY PARK 
OUTSIDE CITY LIMITS: TOWNSHIP JURISDICTION: In the ab~ 
sence of a statute giving the local board of health of a city jurisdiction 
beyond the corporate limits of the city or town, the local board of health of 
a township in which is located a city park which is outside the city limits 
has jurisdiction to handle all health matters arising in the city park. 

February 4, 1942. Mr. E. B. Shaw, County Attorney, West Union, Iowa: We 
wish to acknowledge receipt of your recent letter in which you ask for our 
opinion on the following matter: 

The City of Oelwein maintains _a city park located entirely outside the city 
limits. In this park the City has rented small tracts of ground to perhaps forty 
or more individuals who have constructed cottages thereon. Some of these cot
tages are so constructed that they can be, and are occupied throughout the year, 
and sometimes questions involving the public health arise. Does the local Board 
of Health of the City of Oelwein or the local Board of Health of the Township 
in which the park is located have jurisdiction within the park? 

Code Section 2228 provides as follows: 
"2228 Organization.. The local board of health shall consist: 
"1. In cities and towns, of the mayor, health physician, and members of the 

city or town council. 
"2. In townships, of the members of the board of township trustees." 
You have mentioned in your letter that the ordinances of the City of Oelwein 

are in full force and effect over the park. Code Section 5805 provides as follows: 
"5805 Jurisdiction. The jurisdiction of such board shall extend over all 

lands used for parks within or without the corporate limits, and all ordinances 
of such cities and towns shall be in full force and effect in and over the territory 
occupied by such parks." 

It is clear that all of the ordinances of the City of Oelwein are in full force 
and effect in and over the territory of the park and any person violating any 
ordinance of the City of Oelwein while in the park, above mentioned, is subject 
to the usual punishment for violation of city ordinances. However, there is no 
sp'ecific provision in our laws giving the local board of health of a city or town 
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jurisdiction on matters arising beyond the boundaries of the city or town. It is 
our opinion that the legislature did not intend, when enading Code Section 5805, 
that the· local board of health for the city or town should also have jurisdiction 
over a city park that lies outside the corporate limits. 

It is our opinion that the local board of health of the township wherein the 
city park is situated has jurisdiction to handle all health matters arising in said 
township, including those arising in the city park above mentioned. The legis
lature by specific law has made the ordinances of cities or towns applicable to 
its parks lying wholly outside the corporate limits and we believe if the legis
lature had intended that the local board of health of a city or town was to have 
extra territorial jurisdiction that a specific law to this eff'ect would have been 
enacted. In the absence of such an expression it is our opinion that the local 
board of health of a city or town does not have any jurisdiction beyond the 
corporate limits of the city or town. 

EMPLOYMENT SECURITY: EMPLOYER'S CONTRIBUTION RATES: 
RATES RAISED IF TOTAL CONTRIBUTIONS ARE LESS THAN 
TOTAL BENEFITS: NOT SUBJECT TO LAW FOR LAST THREE 
CONSECUTIVE CALENDAR YEARS: By not prohibiting the Employ
ment Security Commission from increasing the contribution rates of an em
ployer who has not been subject to the Employment Security Act for the 
last three calendar years, the legislature intended that the employer's rates 
should be raised, even though he has not been subject to the act for three 
calendar years, if his total contributions for all past periods or for the past 
sixty months is less than the total benefits charged against his account for 
the same period. 

February 4, 1942. Hon. J. R. Pefferle, Hon. Claude M. Stanley, Hon. Peter 
J. Kies, State of Iowa Employment Security Commissioners, Des Moines, Iowa: 
We wish to acknowledge receipt of your recent letter in which you ask for our 
opinion as to the interpl'etation of Section 1551.13 of the 1939 Code of Iowa in 
so far as that section relates to the increase or det!rease of contribution rates for 
the year 1942 and each year thereafter. Your specific question being: 

Is the Employment Security Commission required to raise the contribution 
rate of an employer who has not been subject to the Act for three years if the 
facts of the case indicate that an increase in rate would be required if the em
ployer had been subject to the law for more than three years? 

The material portion of Code Section 1551.13 is as follows: 
"1551.13 Payment-rates. 
"* * * 
"C. Future rates based on benefit experience. 
"* * * 
"3. Each employer's rate shall be two and seven-tenths per centum, except as 

otherwise provided in the pl'eceding or following provisions of this section. No 
employer's rate shall be less than two and seven-tenths per centum after De
cember 31, 1937, unless and until there shall have been three calendar years 
after he becomes liable for contributions under this chapter throughout which 
any individual in his employ could have received" benefits if eligible. 

"4. Each employer's rate for the twelve months commencing January 1 of 
any calendar year, after December 31, 1941, shall. be determined on the basis 
of his record up to the beginning of such calendar year. If, at the beginning 
of such calendar year, the total of all his contributions, paid on his own behalf, 
for all past years exceeds the total benefits charged to his accounts for all such 
years, his contribution rate shall be: 

"(a) One and eight-tenths per centum, if such excess equals or exceeds seven 
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and one-half but is less than ten per centum of his average annual pay roll [as 
defined in section 1551.25 subsection 'A' paragraph 2]; 

"(b) Nine-tenths of one per centum, if such excess equals or exceeds ten per 
centum of his average annual pay roll. If the total of his contributions, paid 
on his own behalf for all past periods or for the past sixty consecutive calendar 
months, whichever period is more advantageous to such employer for the pur
poses of this paragraph, is less than the total benefits charged against his ac
count during the same period, his rate shall be three and six-tenths per centum." 

As noted in your letter there is a specific provision in paragraph 3 of sub
section C of the above-mentioned Code section, providing that no employer's 
rate shall be less than two and seven-tenths per centum after December 31, 
1937, unless and until there shall have been three calendar years after he be
comes liable for the contribution under this chapter throughout which any indi
vidual in his employ could have received. benefits if eligible. It has been sug
gested that if the legislature prohibited the lowering of rates unless and until 
the employer had been subject to the Act for three calendar years, as above 
mentioned, that perhaps the legislature also intended that the rate of contribu
tion not be increased until the employer had been subject to the Act for three 
calendar years, as provided in paragraph 3 of subsection C. In this connection 
it "might also be mentioned that in determining the rate of contribution of an 
employer after December 31, 1941, there is repeated mention in Code Section 
1551.13 of the average annual pay roll. Code Section 1551.25 defines the aver
age annual pay roll as the "average of the annual pay rolls of any employer for 
the last three or five years, whichever average is higher." However, it should 
be noted that the average annual pay roll only becomes important in figuring 
the rate of contribution where the rate is to be lowered. 

It is our op·inion that the following language that appears in subp•aragraph 
(b) of paragraph 4 of subsection C indicates that the legislature did not intend 
to prohibit the Commission from increasing the contribution rate of an employer 
who has not been subject to the Act for the last three calendar years, "* * * If 
the total of his contributions, paid on his own behalf for all past periods or for 
the past sixty consecutive calendar months, whichever period is more advan
tageous to such employer for the purposes of this paragraph, is less than the 
total benefits charged against his account during the same period, his rate shall 
be three and six-tenths per centum." In determining the rate under this lan
guage we wish to point out that the legislature did not make any reference to 
the average annual pay roll but merely mentioned "all past periods" or "for the 
past sixty consecutive calendar months." This would indicate that the legisla
ture did not intend to limit such increases to emp'loyers who ha.d been subject to 
the Act for at least three calendar years. 

It is our further opinion that this position is strengthened by tht fact that 
the legislature specifically provided that no employer's rate shall be less than 
two and seven-tenths per centum unless and until there shall have been three 
calendar years after he becomes liable for contributions under this chapter 
throughout which any individual in his employ could receive benefits if eligible. 
This specific reference to the lowering of a contribution rate is further evi
dence that the legislature did not intend to prohibit the increase of contribution 
rates. We must assume that the legislature by not making any specific prohibi
tions as to the increase in rates must have intended that the Commission raise 
the rates in any case covered by the last sentence of subparagraph (b) of para-
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graph 4 of subsection C of Code Section 1551.13 regardless of the fact that the 
employer has not been subject to the Act for three calendar years as above 
mentioned. 

TAXATION: EXEMPTIONS: RESIDENT WIDOWED MOTHER 01<' 
NONRESIDENT WORLD WAR VETERAN: Although a World War 
veteran resides outside the state, his widowed mother who lives in Iowa and 
is dependent upon the veteran for support is eligible for tax exemption 
under §6946, C., '39. 

February 5, 1942. Mr. Francis J. Kuble, County Attorney, Des Moines, Iowa: 
We are in receipt of your request for an opinion upon the following question: 

The widowed mother of a World War veteran resides in the City of Des 
Moines, Iowa, but the veteran, holding an honorable discharge from the military 
forces of the United States, resides outside of the State of Iowa. The question 
is whether or not the widowed mother can receive tax exemption upon property 
she owns in Polk County, Iowa. 

It is clear that under paragraph 4 of Section 6946 of the 1939 Code of Iowa, 
the mother, who is dependent upon a war veteran son, can obtain the tax exemp
tion. Chapter 242 of the Acts of the 49th General Assembly now places the 
exemption upon a residence basis, but the statute starts out "any person named 
in section 6946, provided he is a resident of and domiciled in the state of Iowa, 
shall receive a reduction equal to his exemption to be made from any property 
owned by such person", etc. It will be noted that the exemption is given to any 
person named in Section 6946. The widowed mother is a person named in Sec
tion 6946. The use of the masculine pronoun "he" is not significant, for we 
learn in Section 63, paragraph 3, of the 1939 Code, that in the construction of 
statutes words importing the masculine gender may be extended to females. 

It is very clear that the legislature intended that the person filing for the 
soldiers' exemption be a resident of the State of Iowa. Throughout the amend
ment, or Chapter 242 of the 49th General Assembly, we find the legislature 
using the words "said person shall file", etc. and "the person claiming same", 
etc. The legislature did not state that the veteran need be a resident of the 
State of Iowa. 

From the above we are of the opinion that the widowed mother of a World 
War veteran, who lives in Iowa, and is dependent upon such veteran for support, 
is eligible for the tax exemption provided for in Section 6946. 

TAXATION: CERTIFICATE SHOWING PERSONAL TAX PAYMENT 
FOR FIVE YEARS: REFUSAL WHEN PREVIOUS TAXES UNPAID: 
STATUTE OF LIMITATIONS INAPPLICABLE: A county treasurer 
correctly refuses to give a certificate showing that there are no unpaid per
sonal taxes against an estate for five years, when all personal taxes pre
vious to the five-year period have not been paid. Se·ction 11007, C., '39, 
barring an action after five years, is not applicable, as no "action" is in
volved. 

February 11, 1942. Mr. Ralph Bastian, County Attorney, Fort Dodge, Iowa: 
We are in receipt of your request for an opinion with respect to the payment 
of personal taxes by a fiduciary under the provisions of section 12781.1 of the 
1939 Code. We understand that a fiduciary is seeking a certifi·cate from the 
county treasurer upon a showing that there are no unpaid taxes for the past 
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five years against the decedent, but that the treasurer is refusing to give the 
certificate for the records show that there are unpaid personal taxes charged 
against the decedent between the years 1922 and 1934. 

Section 12781.1 of the 1939 Code provides as follows: 

"No final report of a fiduciary shall be approved by any court unless there 
is attached thereto and made a part thereof, the certificate of the county treas
urer of a county in which the estate is held by the fiduciary that all personal 
taxes due and to become due the county in such estate matter have been fully 
paid and satisfied." 

It is difficult for us to understand how it can be asserted that under the above 
statute any state treasurer could be compelled to give a certificate provided for 
in the statute without a showing that "all personal taxes due and to become due 
the county * * * have been fully paid and satbfied." 

No doubt the claim is being asserted under the provisions of section 11007 
and probably pragraph 5 of that section that the tax claim is barred after the 
lapse of five years. This section is not applicable for it will be noted that sec
tion 11007 provides for a limitation period within which "actions may be 
brought". The county treasurer is not bringing any action. In this connection 
see Collins Oil Company v. Perrine, 188 Iowa 295, where the plaintiff brought 
an action to enjoin the county from collecting taxes after the lapse of five years 
where the court pointed out that the statute of limitations if it did operate only 
operates to bar an action brought by the county to recover taxes. In that case 
the treasurer was not bringing any action and the court held the limitation 
action had no application. The same would be true in this case if the adminis
trator brought a mandamus action to compel the issuance of such a certificate. 
Upon the authority of the Collins Oil Company case, the plaintiff in such an 
action could not recover even if it be conceded that section 11007 would apply, 
for the treasurer would not be bringing any action. 

We are of the opinion that he is right in refusing to give any certificate until 
all personal taxes have been paid even though the taxes go back more than five 
years. We do not in this opinion decide whether or not the provisions of sec
tion 11007 would be applicable to bar an action brought by the county treasurer 
for personal property taxes after the lapse of five years. We do not believe the 
answer to this question is involved in your inquiry. 

INCOME TAX LAW: SOCIAL SECURITY ACT: RAILROAD RETIREMENT 
ACT: DEDUCTIONS FROM SALARIES ALLOW ABLE: Deductions from 
salaries under the Social Security Act and the Railroad Retirement Act are 
permissible deductions under the provisions of paragraph 3 of Section 
6943.041, C., '39, of the Iowa Income Tax Law. 

February 18, 1942. Iowa State Tax Commission, Des Moines, Iowa: 

You have requested an opinion with regard to the following question: 

"Are the amounts deducted from salaries under the Social Security Act and 
the Railroad Retirement Act permissible deductions under the provisions of 
paragraph 3 of Section 6943.041 of the Iowa Income Tax Law, Code of 1939 ?" 

Paragraph 3 of Section 6943.041 provides as follows: 
"3. Taxes paid or accrued within the income year, imposed by the authority 

of the United Stateg or of any of its possessions or of any state, territory or 
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the District of Columbia or of any foreign country; except inheritance taxes, 
federal estate taxes or estate taxes this or any other state, and except income 
taxes imposed by this division and taxes assessed for local benefit, of a kind 
tending to in~rease the value of the property assessed." 

The Social Security Tax Act is contained in Title VIII, H.R. 7260, Seventy
fourth Congress, and the Act contains the following significant language: 

"Sec. 801. In addition to other taxes there shall he levied, collected and paid 
upon the income of every individual a tax equal to the following percentages 
of wages * * * ." 

And again, in Section 807, the following appears: 

"Sec. 807. (a). The taxes imposed by this Title shall be collected by the 
Bureau of Internal-Revenue under the direction of the Secretary of the Treas
ury and shall be paid into the Treasury of the United States as internal-revenue 
collections." 

The Carrier Taxing Act of 1935 is H.R. 8652, and this Act provides for an 
income tax upon the wages of railroad employees and the Act contains this 
significant language: 

"The taxes imposed by this Act shall be collected by the Commissioner of 
Internal-Revenue and shall be paid into the Treasury of the United States as 
internal-revenue receipts." 

The amendment to this Act in 19~n merely changed the Commissioner of 
Internal-Revenue to the Bureau of Internal-Revenue, 

After the passage of each Act, there was an appropriate Act passed giving 
benefits to wage earners and railroad employees. It is clear from a reading of 
the two acts that they are each Federal taxing acts. Our own statute allows 
a deduction of Federal taxes accrued within the income year, and we can there
fore see no escape from the conclusion that payments by wage earners and 
railroad employees in the form of deductions from wages provided for under 
the above two acts constitute allowable deductions from income under the 
provisions of paragraph 3 of Section 6943.041 of the 1939 Code of Iowa. 

We are fortified in our conclusion by the history of this social legislation. 
The first Railroad Retirement Act of June 27, 1934, U.S.C.A. Title 45, paragraph 
201 was held unconstitutional in the case of Railroad Retirement Board v. Alton 
Railroad by the Supreme Court of the United States on May 6, 1935, 295 U. S. 
330, 79 L. Ed. 1468. This Act was properly named a Railroad Retirement Act 
in that it was not a taxing act. It was a pension act providing for benefits 
to those who contributed to the fund created by the contributions. It was to 
overcome the unconstitutional feature of this first act that Congress adopted 
the Carrier's Taxing Act of 1935, and the Social Security Act followed the same 
pattern as this Act and the two went into effect August 14, 1935. In each 
instance a plain taxing act was passed with a companion appropriation. 

To determine the deductions allowable under the Iowa Income Tax Law, we 
are only concerned with the taxing act. Since this act confers no benefit upon 
the taxpayers, we are of the opinion that the payments made under either act 
are allowable deductions under the Iowa Income Tax Law. 

SOLDIERS RELIEF LAW: STATUS OF SOLDIERS NOW SERVING IN 
PRESENT EMERGENCY: Soldiers now serving in the present emergency 
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are not entitled to relief provided by Sec. 3828.051, C., '39, when they have 
not been honorably discharged from f:ervice. 

SOLDIERS RELIEF LAW: MEDICAL DISCHARGE: EFFECT: A "med
ical discharge" should be considered in the same category as an honorable 
discharge. 

SOLDIERS RELIEF LAW: STATUS OF SOLDIERS HONORABLY DIS
CHARGED BEFORE AND AFTER DECEMBER 7, 1941: A soldier dis
charged from military service subsequent to December 7, 1941, is entitled to 
relief as provided by Sec. 3828.051, C., '39, while a soldier discharged previous 
to December 7, 1941, is not entitled to relief since he has not served in a war. 

February 19, 1942. Mr. Edwin H. Curtis, Executive Secretary Bonus Board, 
Des Moines, Iowa: 

We have your letter of February 10 inquiring as to the status of soldiers who 
become inducted into the service during the present emergency and with respect 
to their rights under the Soldier Relief Law. 

Your inquiries are all controlled by the provisions of section 3828.051, Code, 
1939, which reads as follows: 

"A tax not exceeding one-fourth mill on the dollar may be levied by the board 
of supervisors upon all taxable property within the county, to be collected at the 
same time and in the same manner as other taxes, to create a fund for the 
relief of, and to pay the funeral expenses of honorably discharged, indigent 
United States soldiers, sailors, marines, and nurses who served in the military 
or naval forces of the United States in any war and their indigent wives, wid
ows, and minor children, not over fourteen years of age if boys, nor sixteen if 
girls, having a legal residence in the county." 

Your first question is as follows: 
. "Is the soldier now in service or his family eligible to aid from the funds of 

the County Soldiers' Relief Commission?" 
Our answer to this is in the negative. Such a person fails to c01pe within 

the provisions of the above section; the soldier has not been "honorably dis
charged"; he is still connected with the service. 

Your second question is as follows: 

"If a Veteran, honorably discharged on or after December 7, 1941, is in 
need, may he or his family be aided from County Soldiers' Relief Funds ? " 

To this our answer is in the affirmative, having been discharged subsequent 
to December 7, 1941. He has served in a war and comes within the terms of 
the above section. 

Your third question is as follows: 

"Is a Medical Discharge given because of injuries caused in the service of his 
country on or after December 7, 1941, considered honorable?" 

It is our studied conclusion that this must be answered in the affirmative. 
Certainly a medical discharge is not a dishonorable discharge, and we are sure 
would be considered in the same category as though the word "honorable" had 
been used in connection therewith. 

Your fourth question is as follows: 

"Does a soldier discharged previoasly to December 7, 1941 receive any con
sideration from funds of the Soldier Relief Commission?" 

We presume you have reference to a soldier who was serving prior to De
cember 7, 1941, was honorably discharged prior to that date, but had never 
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served in any other war in which the United States was a participant. Assum
ing the foregoing premise, our answer to your inquiry is in the negative. Such 
a person has not served in any war. 

PAROLE: DISTRICT COURT'S AUTHORITY TO COMMIT TO BOARD OF 
PAROLE PERSONS GRANTED SUSPENDED JAIL SENTENCE: Under 
the provisions of Sec. 3801, C., '39, the District Court has authority to commit 
to the Board of Parole persons convicted of a felony and given a suspended 
jail sentence and paroled under the provisions of Sec. 3800, C., '39. 

February 24, 1942. State Board of Parole, Des Moines, Iowa: 

This is in answer to your letter of the 19th instant, wherein you ask the 
opinion of this department relative to the following legal question: 

"Under Sections 3800 and 3801 is the trial Court authorized to parole from 
the bench to the custody of the State Board of Parole prisoners who are sen
tenced to jail by the Court for a felony and not to a penal institution of Iowa?" 

In formulating an opinion on this subject, we believe that the following sec
tions of the Code should be given consideration: 

3786: The board of parole shall, except as to prisoners serving life terms, 
or under sentence of death, or infected with venereal disease in communicable 
stage, have power to parole persons convicted of crime and committed to either 
the penitentary or the men's or women's reformatory. 

The parole may be to a place outside the state when the board of parole shaH 
determine it to be to the best interest of the state and the prisoner, under such 
rules and regulations as the board of parole may impose. 

3788: Said board may, on the recommendation of the trial jlfdge and prose-· 
cuting attorney, and when it appears that the good of society will not suffer 
thereby, parole, after sentence for less than life imprisonment and before 
commitment, prisoners who have not been previously convicted of a felony. 

3790: All paroled prisoners shall remain, while on parole, in the legal 
custody of the warden or superintendent and under the control of said board, 
and shall be subject, at any time, to be taken into custody and returned to the 
institution from which they were paroled. 

3800: The trial court before which a person has been convicted of any crime 
except treason, murder, rape, robbery, arson, s6!cond or subsequent violation 
of any provision of title VI, or of the laws amendatory thereof, may, by record 
entry, suspend the sentence and parole said person during good behavior: 

1. If said person has not previously been convicted of a felony. 
2. If said person is shown to be free from venereal disease. 
3. If said person, if an adult and able to labor, has obtained apparently 

permanent employment for a reasonable time. 
3801: When a parole is granted under section 3800, the court shall order 

said person committed to the custody, care, and supervision: 
1. Of any suitable resident of this state; or 
2. Of the board of parole. 

It is our opinion that under the provisions of section 3801, the District Court 
has the authority to commit to the Board of Parole persons convicted of a 
felony and given a suspended jail sentence and paroled under the provisions 
of section 3800. 

It is our view that the provisions of section 3801 are clear and unambiguous 
and permit of no other construction than the one herein placed upon it. 

We are conscious of what is said in section 3790 to the effect that all paroled 
prisoners shall remain, while on parole, in the legal custody of the warden. 
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We interpret this statute to refer to prisoners committed to the penitentiary 
and not paroled from the bench. The provisions of said section do not, as 
we see it, militate in any manner against the construction that we have placed 
upon section 3801. 

LIBRARIES: BOARD OF SUPERVISORS: CONTRACT WITH FREE PUB
LIC LIBRARY TRUSTEES WITHOUT AN ELECTION: Under Sec. 5859, 
C., '39, Boards of Supervisors may enter into a contract with a Board of 
Trustees of any Free Public Library without an election authorizing such 
a contract. 

March 4, 1942. Hon. C. B. Akers, Auditor of State, Des Moines, Iowa: 

We wish to acknowledge receipt of your recent letter in which you ask for 
our .opinion on the following question: 

"Section 5859, 1939 Code, provides for contracts; Section 5861 provides that 
contracts shall remain in force until terminated by a majority vote of the 
electors of such school corporation, civil township, county, city or town voting 
on the proposition at such election. 

"Please advise whether or not county board of supervisors can legally enter 
into a 'Library Contract' under Section 5859 without a favorable vote of the 
electors of the county outside of cities and towns." 

Code Section 5859 provides as follows: 

5859 Power to contract. Contracts may be made between the board of 
trustees of any free public library and any city, town, school corporation, town
ship, or county for its use by their respective residents. Townships and 
counties may enter into such contracts, but may only contract for the residents 
outside of cities and towns. Such contract by a county shall supersede all 
contracts between the library trustees and townships or school corporations 
outside of cities and towns. 

Code Section 5861 provides as follows: 

5861 Rate of tax. Such contracts shall provide for the rate of tax to be 
levied during the period thereof, and shall remain in force until terminated 
by a majority vote of the electors of such school corporation, civil township, 
county, city, or town voting on the proposition at such election. 

Code Section 5863 provides as follows: 

5863 County tax. The board of supervisors, after it makes such contract, 
shall levy annually on the taxable property of the county outside of cities 
and towns, a tax of not more than one-fourth mill to create a fund to fulfill 
its obligation under the contract. 

Section 5859 provides that contracts may be made between the Board of 
Trustees of any free public library and the County. There is no mention that 
before entering into such a contract that the question must be submitted to 
the voters of the County residing outside of cities and towns. 

Section 5861 provides that the ~ontract may be terminated by a majority 
vote of the electors of the County voting on the proposition at such election. 
We believe that this provision for an election adequately protects the residents 
affected by such a contract and that there is no requirement that there be an 
election to authorize the County to enter into a contract as provided in Section 
5859. As noted above, Code Section 5863 limits the tax that may be levied 
by the Board of Supervisors to not more than one-fourth mill. 
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It is our conclusion that the Board of Supervisors may in accordance with 
Code Section 5859 enter into a contract with the Board of Trustees of any free 
public library without an election authorizing such a contract. 

COUNTY BOARD OF EDUCATION: POWER TO FIX SALARY-OF DEPUTY 
COUNTY SUPERINTENDENT OF SCHOOLS: The County Board of Edu
cation shall fix the salary of the Deputy County Superintendent of Schools 
each year and does not have authority to change such salary at any regular 
meeting during the course of such year. (5234, C., '39) 

March 4, 1942. Mr. Edward C. Schroeder, County Attorney, Boone, Iowa: 

We wish to acknowledge receipt of your recent letter in which you ask for 
our opinion on the following question: 

"The Deputy County Superintendent of Schools had a salary fixed in August,-
1940, at $95.00 and she was appointed for a period of three years. In February, 
1942, at the regular meeting of the County Board of Education, her salary 
was increased by the Board of Education to $100.00. It was presented to the 
Board of Supervisors for approvaL 

''They're questioning whether or not the salary could be increased during 
the year or whether it would have to run for a period of a year from the time 
the salary was fixed." 

Code Section 5234 provides as follows: 

5234 Deputy county superintendent. Each deputy county superintendent 
shall receive such annual salary as shall be allowed by the county board of 
education, and which said board ,;hall fix each year in accordance with the 
provisions of the teachers minimum wage law. 

It is our opinion that the County Board of Education having fixed the annual 
salary of the Deputy County Superintendent may not increase the salary during 
the course of the year for which the salary has already been fixed. 

We believe that the situation is analogous to the question before the court 
in the case of Kellogg vs. Story County Board of Supervisors, 219 Iowa 399, 
which case was discussed in our opinion of April 5, 1939, written to D. W. 
Dickinson, County Attorney, Eldora, Iowa. 

The language of Code Section 5234, providing that the County Board of 
Education shall fix the salary each year, clearly negatives any idea that the 
Board has authority to change the salary at any regular meeting during the 
course of the year. 

EMPLOYMENT AGENCIES: LICENSE NOT REQUIRED WHERE NO 
ATTEMPT MADE TO SECURE POSITION: An individual who operates 
an agency that merely secures recommendations for applicants for positions 
and makes no attempt to place the applicant in any position is not required 
to secure a license to operate an employment agency. (1551.02, C., '39) 

March 4, 1942. Mr. Edward F. Rate, County Attorney, Iowa City, Iowa: 

We wish to acknowledge receipt of your letter in which you ask for our 
opinion as to whether an employment agency license would be required based 
upon the following facts: 

There is an agency here operated by a private individual which features 
collection of confidential recommendations for professions and trades, espe
cially teachers. 
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To cover initial enrolling expense and to insure the seriousness on the part 
of the client, an enrollment fee of $1.00 payable but once is charged. When a 
client wishes to use the service he requests the collection of recommendations 
from individuals named by him. The agency then attempts to get such recom
mendations, making a charge of 50c for each. The recommendations are then 
placed in a permanent file and a folder is made up including the recommenda
tions, a picture of the client, and a summary of his experience. At the request 
of the client these folders are sent out to any person he designates, a charge 
of 50c being made for each folder. 

Code Section 1551.01 provides as follows: 

1551.01 License. Every person, firm or corporation who shall keep or carry 
on an employment agency for the purpose of procuring or offering to procure 
help or employment, or the giving of information as to where help or employ
ment may be procured either directly or through some other person or agency, 
and where a fee, privilege, or other things of value is exacted, charged or 
received either directly or indirectly, for procuring, or assisting or promising 
to procure employment, work, engagement or situation of any kind, or for 
procuring or providing help or promising to provide help for any person, 
whether such fee, privilege, or other thing of value is collected from the 
applicant for employment or the applicant for help, shall before transacting 
any such business whatsoever procure a license from a commission, consisting 
of the secretary of state, the industrial commissioner, and the labor commis
sioner, all of whom shall serve without compensation. 

The following portion of Code Section 1551.02 should also be :aoted in this 
connection: 

1551.02 Application.*** 
Any person, firm, or corporation applying for a license, as provided in this 

chapter, to operate an employment agency for furnishing or procuring of em
ployment shall furnish the commission with its contract form, which form shall 
distinctly provide that no fee or other thing of value in excess of one dollar 
shall be ·collected in advance of the procuring of employment and no license 
shall be issued unless such contract form contains such provision. *** 

While the provisions of Code Section 1551.01 seem to be rather broad and 
all inclusive, it is our opinion that a license would not be required in the situa
tion above described. 

We believe the type of agency intended to be regulated by the Legislature 
is the one that holds out to the applicant that the agency can provide help or 
employment by virtue of contacts that the agency has with various employers 
and employees. 

The usual contract used by such an agency provides that the applicant is 
to pay a certain per cent of his salary to the agency if employment is procured 
through the agency. 

In the instant case there is no attempt on the part of the agency to contact 
any employer, the agency hal' no positions to offer and does not attempt to 
learn of vacancies, etc. The service of the agency is confined to gathering 
recommendations as requested by the person using the agency, such recom
mendations to be used by the applicant as he desires. As above stated, the 
agency merely secures recommendations for the applicant and does not attempt 
to place the applicant in any position, and it is our opinion that such an agency 
is not properly classified as an employment agency. 

It is our conclusion that such an agency is not required to be licensed under 
Chapter 77.1 of the 1939 Code of Iowa. 



148 REPORT OF THE ATTORNEY GENERAL 

BOARD OF SUPERVISORS: DISTRICTS ABOLISHED BY VOTERS DE
CREASING NUMBER OF SUPERVISORS: SUBSEQUENT INCREASE: 
ELECTION AT LARGE: Where voters decrease the number of supervisors 
the Supervisor Districts are abolished and when subsequently the number 
of Supervisors is increased the Supervisors must be elected at large. (5108-
5111, c., '39). 

March 5, 1942. Mr. Morse Hoornem.an, County Attorney, Le Mars, Iowa: 

We have your letter inquiring as to the legal status of the supervisor districts 
in your county in view of the following factual situation: 

Prior to the general election in 1938 a petition was circulated in the county 
requesting a reduction of the board of supervisors from five, as it then existed, 
to three. At the general election in 1938 the proposition to reduce the board 
from five to three members was voted on and carried. In 1940, prior to the 
general election, another petition was circulated to increase it from three to 
five. At the general election in 1940 three supervisors were elected at large 
and at the same election the proposition to increase the board from three to 
five was submitted and carried. On January 1, 1941, the three supervisors 
who had been elected at large took office. No action was ever taken by the 
board with reference to limiting the supervisor districts. 

Your question is, will members of the board of supervisors to be nominated 
in the June, 1942, primaries, and elected in the November, 1942, election, be 
nominated and elected by districts or at large. 

It is our conclusion that members of the board to be nominated at the 
primary election in June, 1942, and elected in the general election in November, 
1942, will be elected at large and not by districts. 

Section 5108 of the code provides for the method of reducing the number of 
supervisors. This was followed and the reduction accomplished in the 1938 
election. Section 5109 provides as to when such a reduction can take place, 
and section 5110 provides that at the next general election following the one 
at which the proposition to reduce was carried there shall be elected the number 
of members required by such proposition. Section 5111 provides that the 
board of supervisors may at its regular meeting in January in any even 
numbered year, divide the county into any number of supervisor districts 
corresponding to the number of supervisors in such county, or at such regular 
meeting may abolish such supervisor districts and provide for electing sup'er
visors for the county at large. 

We believe that it follows as a matter of necessity that whenever the voters 
of the county decrease or increase the number of supervisors, the supervisor 
districts which have heretofore existed are automatically abolished, and the 
supervisors who are elected in the decrease or increase, as the case may be, 
are elected at large and continue to be elected at large until the board of 
supervisors at the time provided for by section 5111 divide the county into 
supervisor districts. The districts having once been abolished by reason of 
the action of the voters in decreasing the number of supervisors, it follows 
that when the voters reversed themselves and increased the number of super
visors, that that did not have the effect of reforming the former districts. 

It is therefore our conclusion that the supervisors to be nominated and 
elected in the forthcoming primary and general election will be nominated and 
elected at large, and not by districts as there are no districts in existence. 
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TOWNSHIP CLERK: COMPENSATION: FUNDS FROM WHICH PAY
ABLE: Compensation for township clerk provided for by Sec. 5572(2), 
C., '39, is to be paid from funds coming into his hands by virtue of his office 
and is not to be paid from county funds. 

March 11, 1942. Mr. D. W. Dickinson, County Attorney, Eldora, Iowa: We 
wish to acknowledge receipt of your letter in which you present a question 
concerning our interpretation of Code Section 5572 of the 1939 Code of Iowa, 
particularly as to whether the compensation provided for in paragraph two 
of said Section is payable from county funds or from the money coming into 
the hands of a clerk by virtue of his office. 

Code Section 5572 provides as follows: 

5572 Compensation of clerk. The township clerk shall receive: 
1. For each day of eight hours necessarily engaged in official business, 

where no other compensation or mode of payment is provided, to be paid from 
the county treasury, four dollars. 

2. For all money coming into his hands by virtue of his office, except from 
his predecessor in office, unless otherwise provided by law, one percent. 

3. For filing each application for a drain or ditch, fifty cents. 
4. For making out and certifying the papers in any appeal taken from an 

assessment by the trustees of damages done by trespassing animals, such 
additional compensation as the board of supervisors may allow. 

It will be noted that the township clerk is entitled to receive for each day 
of eight hours necessarily engaged in official business, where no other compen
sation or mode of payment is provided to be paid from the county treasury, 
four dollars. Paragraph one of the above mentioned Code Section specifically 
mentions that the compensation therein provided is to be paid from the county 
treasury where no other compensation or mode of payment is provided. In 
other words, this paragraph makes sure that the township clerk will be paid 
for his official services and the county will assume the burden of paying for 
said services when no other means is mentioned. 

Paragraph two of Section 5572 does not clearly state as to what fund the 
one per cent compensation is to be paid. However, in determining the com
pensation as being one per cent, we believe that it is a fair inference, in lieu 
of any other specific reference, that the compensation is to be paid from the 
funds coming into the clerk's hands by virtue of his office. 

Paragraph one of the above mentioned Code Section specifically provides 
for payment of compensation out of county funds. Paragraph two makes no 
mention of payment by the county and it must be assumed that the Legislature 
did not intend that the compensation provided in paragraph two be paid from 
county funds but rather from the township money which is determinative of 
the compensation provided therein. 

It is our conclusion that the compensation provided for in paragraph two 
of Code Section 5572 is not payable from county funds. 

SOLDIERS RELIEF: HONORABLE OR DISHONORABLE DISCHARGE: 
NO COMMITMENTS TO COUNTY HOME: A person who has served in 
the Army or Navy of the United States, whether honorably or dishonorably 
discharged, cannot be placed in the County Home. (3828.102, C., '39) 

March 11, 1942. Mr. Wm. W. Crissman, County Attorney, Cedar Rapids,. 
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Iowa: We wish to acknowledge receipt of your recent letter in which you ask 
for our opinion on the following matter: 

Code Section 3828.102 provides for special privileges to soldiers and others. 
We have a situation wherein a party who had had two honorable discharges 
from service and later a dishonorable discharge, is now a public relief client 
of this county. The county desires to place him in the County Home, to which 
he objects. Question: does the fact that this man was dishonorably discharged 
from the service, although having previously had two honorable discharges, 
affect his status in any way under the ahove mentioned Code section? 

Code Section 3828.102 provides as follows: 
3828.102 Special privileges to soldiers and others. No person who has served 

in the army or navy of the United States, or their widows or families, requiring 
public relief shall be sent to the county home when they can and prefer to be 
relieved to the extent above provided, and other persons and families may, at 
the discretion of the board, also be so relieved. 

It will be noted that there is no mention of "honorable discharge" in the 
above Code Section. The Section merely refers to "person who has served in 
the army or navy of the United States" and it is our opinion that inasmuch 
as the person involved has served in the army or navy of the United States that 
such person cannot be sent to the county home. 

If the Legislature had intended that this particular privilege, if it may be 
called such, was to apply only to honorably discharged soldiers and sailors it 
would have been very easy to have so stated. In view of the broad language that 
is used in this Section we are of the opinion that it cannot be qualified by 
interpretation to apply only to honorably discharged soldiers and sailors, 

SHERIFF'S CERTIFICATE OF SALE: LIMITATION BY CH. 299, Sec. 1 
(2), 49th G. A.: NONAPPLICABLE TO CERTIFICATES ISSUED MORE 
THAN 8 YEARS PRIOR TO JULY 4, 1941: The limitation created by Ch. 
299, Sec. 1 (2), 49th G. A. for failure to obtain a deed under a sheriff's certifi
cate is not applicable to Sheriff's Certificates of Sale issued more than eight 
years prior to July 4, 1941. 

March 25, 1942. Mr. Francis J. Kuble, County Attorney, Des Moines, Iowa: 
We wish to acknowledge receipt of your recent letter in which you ask for 
our opinion relative to the effect of Paragraph 2 of Section 1 of Chapter 299, 
Acts of the 49th General Assembly, on sheriff's certificates of sale which were 
issued more than eight years prior to the effective date of the above mentioned 
Act. 

Paragraph 2 of Section 1 of Chapter 299, Acts of the 49th General Assembly 
provides as follows: 

SECTION 1. Chapter four hundred ninety-eight (498), Code, 1939, is hereby 
amended by adding as new sections, the following: 

* * * 2. After eight (8) years have elapsed from the date of issuance of any 
sheriff's certificate of sale, and no action has been taken by the holder of such 
certificate to obtain a deed thereunder, it shall be the duty of the sheriff and 
clerk of the district court to cancel such sale and certificate of record and all 
rights thereunder shall be barred. 

It is the general rule of construction that statutes are to be prospective only 
in their operation rather than retrospective unless the contrary clearly appears 
or is necessarily implied. 
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This rule is applicable to remedial statutes but the rule is not so rigid inas
much as the courts favor remedial legislation. Remedial statutes may be 
retroactive in their operation providing they do not impair contracts, do not 
create new obligations or disturb vested rights. Remedial statutes may be 
construed to be retroactive but, generally speaking, such construction must be 
based on expressed language of the statute or based on consideration of con
trolling public necessity. If the intention is not clearly expressed the doubt 
must be resolved against the retroactive operation. See 37 Corpus Juris 687 
and following, 59 Corpus Juris 1169 and f~llowing. 

It is well settled that a statute shortening the period of limitation is within 
the constitutional power of the legislature, provided a reasonable time, taking 
into consideration the nature of the case, is allowed for bringing an action after 
the passage of the statute and before the bar takes effect. See Turner V8. 

State of New York, 168 U. S. 90, cited in Berg V8. Berg, 221 Iowa 326. 
The Act in question took effect on the 4tli day of July, 1941, as provided in 

Section 53 of the 1939 Code of Iowa. The Act before us is not the usual 
statute setting forth a limitation of action and we believe it affects sub
stantive rights rather than mere remedy. However, assuming it is merely a 
statute of limitation it does not provide any period in which the holder of a 
certificate more than eight years old could protect his rights. We do not be
Lieye that the period between the approval of the Act by the Legislature and 
its effective date, a period of approximately two and one-half months, is to 
be considered a period of reasonable time in which the holder of a certificate 
could have protected his rights. To require the holder of a certificate to 
protect his rights in this period would be to charge him with notice of law 
that was not yet effective. 

Because of the failure of the legislature to provide a reasonable time in 
which the holder of a sheriff's certificate of sale could protect his rights we 
are of the opinion that the statute in question was not intended to apply to 
certificates more than eight years old at the time of the effective date of this 
law. To hold otherwise would cast a doubt upon the constitutionality of the 
law. 

It is, therefore, our conclusion that Paragraph 2 of Section 1 of Chapter 299, 
Acts of the 49th General Assembly, does not apply to a sheriff's certificate of 
sale which was issued more than eight years prior to July 4, 1941. 

BANK STOCK: ASSESSMENT AT ACTUAL VALUE: "OTHER PROPER
TY" AT PER CENT OF ACTUAL VALUE: REFUND DENIED: Where 
bank stock was assessed at actual value in accordance with Section 7003, C., 
'39, a refund was denied when based on the fact that "other property" was 
assessed at a per cent of actual value, since any "erroneous or illegal" assess
ment was with reference to "other property." 

March 25, 1942. Mr. Francis J. Kuble, County Attorney, Des Moines, Iowa; 
I have your letter of March 19th requesting an opinion upon a question which 
I will state as follows: 

Several Des Moines banks have filed petitions asking for refund of taxes 
Levied and assessed against their capital stock for the years 1937 to 1940 
inclusive. The alleged error in the assessment is based upon a claim that 
Section 7003 of the Code was not complied with in that the bank stock was. 
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assessed at 100 per cent of its value while real estate in Polk County was 
assessed at 65 to 67Y2% of its actual value. At the time the assessments were 
made the statute provided that property should be assessed for tax purposes 
at actual value, but it can be established that the assessed valuation placed 
on real estate was 65 to 67Y2% of its actual value. In no case was any appli
cation made to the local board of review for a reduction of the assessment 
and of course no appeal to any court for a reduction of the assessment. 

The question is whether or not there should be a refund upon the ground that 
the tax was "erroneously or illegally exacted or paid" within the provisions 
of Section 7235 of the 1939 Code of Iowa. 

At the outset we must bear in ~lnd that the valuation placed on the bank 
stock of 100% was the statutory assessment valuation (Section 7109 of the 
1939 Code of Iowa). It is well known that this actual valuation statute was 
not followed with respect to real estate, but the fact remains that the assess
ment of the bank stock was upon a correct valuation and it was the real estate 
assessment that was incorrect. Th,is was decided in the case of Pierce v. Green, 
et al., 229 Iowa 22. We have then, a situation where the bank stock received 
an excessive assessment only in the sense that it was discriminatory. No 
appeal was made to the local board of review within the provisions of Section 
7132 of the 1939 Code of Iowa. In this situation we believe the question is 
ruled by the case of Insurance Exchange Building v. The Board, 231 Iowa 133 
and the case of Home Owners Loan Corporation v. Polk County, 231 Iowa 661. 
In these two cases the assessments were excessive in that an order of the 
State Tax Commission was not complied with and the Supreme Court held 
that the taxes based on such excessive assessment were not "erroneously or 
illegally exacted or paid" within the meaning of Section 7235 of the 1939 
Code of Iowa where the taxpayer failed to appeal to the local board of review 
or to the District Court. It is the doctrine of these cases that where a tax
payer fails to make use of the means provided by statute for correcting erron
eous assessments, then no refund shall be made. There is no difference in 
principle between the erroneous assessment which was the subject of the 
litigation in the two cases heretofore cited and the erroneous assessment set 
forth in your question. In those two cases the error was in failing to follow 
a valid reduction order of the State Tax Commission. Here the statutory 
direction was followed, but a resultant discrimination existed because the 
statutory direction was not followed with respect to real property. It would 
seem that there would be more reason for denying refund here than in the 
cases involving the board order for excessive and discriminatory assessments 
have always been held to be proper subjects of correction upon appeal. 

We have examined the case of First National Bank v. Hayes, 186 Iowa 892 
where the assessor's duty in assessing bank stock has been termed a ministerial 
function, but we do not believe it would apply here for we doubt whether any 
court would hold that the county auditor could reduce the assessor's figures 
below the statutory actual value even though the auditor's own investigation 
convinces him that real property was assessed at something less than actual 
value. 

In view of the above, we are of the opinion that the refunds in these cases 
should be denied. 



IMPORTANT OPINIONS 153 

ABSENT VOTER'S BALLOTS: REQUEST MUST BE BY VOTER HIMSELF: 
SAILORS ON THE HIGH SEAS: Request for Absent Voter's Ballot must 
be made by the voter himself. A sailor on the high seas may vote by com
plying with the statute. (928; 936, C., '39) (Ch. 86, 49th G. A.) 

April 1, 1942. Mr. Walter J. Willett, County Attorney, Tama, Iowa: We 
have your letter of March 30, inquiring with reference to soldiers and sailors 
under the armed forces of the United States voting absent voter's ballot. Your. 
inquiries are: 

(1) Whether anyone other than soldiers and sailors may make request 
for absent voter's ballot; and 

(2) Whether sailors on the high seas have a right to vote by absent voter's 
ballot. 

With reference to your first question, it is our considered opinion that a 
request for absent voter's ballot must be made by the voter himself, regardless 
of whether he is in the service or not, and such request cannot be made by 
someone else. 

Section 928 of the Code provides as follows: 

"Application for ballot. Any voter, under the circumstances specified in 
section 927, may, on any day not Sunday, election day, or a holiday and not 
more than twenty days prior to the date of election, make application to the 
county auditor, or to the city or town clerk, as the case may be, for an official 
ballot to be voted at such election." 

The foregoing indicates that the voter is. the one who must make the appli
cation. In addition to this, section 936 of the Code provides: 

"Application mailed. If the voter is absent from the county and requests 
said application by letter, the auditor may send him both the application and 
ballot at the same time." 

In connection with section 936, it is persuasive that section 936, as appeared 
in the 1931 Code, provided as follows: 

"If the voter is absent from the county and requests said application by 
letter, or someone makes the request for him, after the ballots are printed, 
then the auditor may send him both the application and ballot at the same time." 

Section 4 of Chapter 13, Acts of the 45th Extra General Assembly, amended 
section 936 to read as it now does, and as quoted above, that is, by striking from 
the section as just quoted "or someone makes the request for him, after the 
ballots are printed, then". 

This history clearly indicates that the application in all cases must be made 
by the voter himself, and that someone cannot make the request for him. 

In particular reference to the elector who is in military service, the 49th 
General Assembly enacted what appears in the published laws as Chapter 86, 
Laws of the 49th General Assembly. This provides first, that the act shall 
apply only to the primary and general elections to be held in 1942. 

Section 2 provides as follows: 

"Any qualified elector of the state of Iowa who is in the active military 
service of the United States and is or expects to be absent from the county in 
which he is a qualified voter may make request in writing for an application 
for absent voter's ballot and for an absent voter's ballot to the county auditor 
of the county in which he is a qualified voter not more than thirty (30) days 
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prior to the date of the election. Such request shall state the city and street 
address from which he was eligible to vote at the time of his induction into 
service. Upon the receipt of such request the county auditor shall mail to 
the elector so requesting an application blank and ballot for the proper precinct 
with the proper envelopes and with instructions." 

The foregoing language is further indicative that the elector is the one who 
must make the request. Section 3 of the Act provides that the oaths required 
to be executed in connection with such ballots may be taken before any com
missioned officer, and section 4 provides that the provisions of Chapter 44 
of the Code (Absent Voter's Law) shall be applicable to the voting of the 
absent voter's ballot by a qualified elector in the military service, insofar as 
those provisions do not conflict with the provisions of the Act. 

From the foregoing it can be readily seen that the request must be made by 
the voter himself. 

As to your second question, as to whether a sailor on the high seas would 
have a right to vote by absent voter's ballot, the answer must necessarily be 
that_ he has the right, provided he can bring himself within the provisions of 
the absent voter·s law and said Chapter 86, Acts of the 49th General Assembly. 

LOCAL REGISTRAR: DEPUTY COUNTY REGISTRAR NOT TO ACT AS 
LOCAL REGISTRAR: A Deputy County Clerk who has been appointed 
as Deputy County Registrar should not he appointed as Local Registrar, for 
the reason that in the absence or disability of the County Registrar to 
perform his duties the Deputy as Local Registrar would be compelled to 
report to himself as Deputy County Reghotrar. (Ch. 114, C., '39) (Ch. 117, 
Section 7, 49th G. A.) 

April 3, 1942. Mr. Clinton H. Turner, County Attorney, Clarinda, Iowa: We 
wish to acknowledge receipt of your recent letter in which you ask for our 
opinion on the following matter: 

Is the Deputy Clerk of Court, who has been appointed by our Clerk of 
District Court to the position of Deputy County Registrar and also to the 
position of Local Registrar of Vital Statistics, entitled to receive fees as such 
Local Registrar of Vital Statistics? 

We previously held th~t the County Registrar cannot appoint himself as 
Local Registrar. See opinion dated November 26, 1941. 

Section 7 of Chapter 117, Acts of the 49th General Assembly, provides: 

"Each county registrar shall appoint one of his deputy clerks of court as dep
uty county registrar and said deputy county registrar shall act in his place in 
case of his absence or disabilities; and such deputy shall, in writing, accept such 

·appointment." 

Among the duties of the Local Registrar are the following: 

2394 Duties of local registrar. The local registrar shall, subject to the 
direction and supervision of the state registrar: 

* * * 
8. On the third day of each month, transmit to the county registrar, in a 

stamped return envelope furnished by the state registrar, all original certi
ficates registered by him for the preceding month. If no births or deaths 
occur in any month, he shall on the third day of the following month report that 
fact to the county registrar, on a card provided for such purpose. 

In the case of the County Registrar's absen.ce or inability to act the Deputy 
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County Registrar would act in his place. During such time the Local Registrar, 
who is also the Deputy County Registrar, would be making the report required 
by subsection 8 of Section 2394 of the 1939 Code of Iowa, to himself. 

Such a, situation is not looked upon with favor by the Courts and it is 
our opinion that the Deputy County Clerk, who is appointed Deputy County 
Registrar, may not also be appointed as Local Registrar under the provisions 
of Chapter 114 of the 1939 Code of Iowa as amended by Chapter 117, Acts of 
the 49th General Assembly. 

TAXATION: PROPERTY "FROZEN" BY FEDERAL GOVERNMENT 
SUBJECT TO ASSESSMENT AND TAXATION: Personal property 
"frozen" by order of the Federal Government is subject to assessment and 
taxation. 

April 15, 1942. Mr. Francis J. Kuble, County Attor-ney, Des Moines, Iowa: 
We wish to acknowledge receipt of your letter in which you ask for our opinion 
on two questions arising from the local Assessor's office, these are: 

1. "A situation has arisen regarding the assessing of stocks of tires and 
typewriters that are frozen by order of government authority. The. contention 
of the taxpayer is that they are not assessable. We find nothing that would 
make the situation clear to us, therefore, we are asking about our rights or 
power to assess such stocks that are impounded by order of the United States 
Government." 

2. "This matter also comes up on their rights to assess property in what 
are termed 'bonded warehouses'. It seems that many companies selling 
merchandise, particularly typewriters, in dealing with their manufacturer 
have worked out a plan with a bank, or banks, here in Des Moines wherein the 
manufacturer ships a large number of typewriters into Des Moines and they 
are put in what is termed a bonded warehouse. As the agent or seller of the 
i;ypewriter needs these machines he goes to the bank and pays for the com
modity to be taken by himself, whether it be one or a dozen, and gets a release 
from the bank upon payment for the commodity desired. The Assessor's ques
tion also pertains to this situation-against whom should the assessment be 
made for those items of merchandise?" 

As to your first question, we find no provision in our law that would 
exempt personal property, which has been "frozen" by order of the Federal 
Government, from assessment and taxation. 

We must keep in mind that taxation is the rule and exemption the exception. 
If there is no statutory exemption applicable to the property in question it is 
subject to the usual assessment and taxation. As above stated, we find no 
exeinption from taxation applicable to the property mentioned and it is, 
therefore, our conclusion that the property ·is subject to taxation. If the present 
situation regarding this property works a hardship it is one that cannot be al
tered by any interpretation of our existing laws. 

As to your second question, we wish to set out the following Code Sections: 

6973 Warehousem·an to file list. A warehouseman as specified in section 
6971 shall, upon request, file with the assessor of the township or municipality 
wherein his warehouse is situated, a written statement showing all property 
in his possession belonging to another subject to taxation, and the name and 
address of the person, firm, corporation, or estate to which it belongs. 

697 4 Ware houseman deemed owner. If said warehouseman fails to furnish 
such statement all property in the possession of the warehouseman belonging 
to another subject to taxation, shall be deemed to be owned by the warehouse
man for the purpose of taxation, and he shall be liable for taxes thereon. 
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We believe that the Assessor should ask for the list of the owners of the 
property in the warehouse as mentioned in Section 6973 and if such list is 
furnished the property would be taxable to the owners. If no list is furnished 
the warehouseman would be considered the owner for the purpose of taxation. 

CEMETERIES: TAX LEVY FOR NONOWNED CEMETERIES: ONE
FOURTH MILL LIMIT REGARDLESS OF THE NUMBER OF CEME
TERIES: Cemetery trustees are authorized by Section 5562, C., '39, to levy 
a tax not to exceed one-fourth mill, to improve and maintain any cemetery 
not owned by the township, regardless of the number of such cemeteries. 

April22, 1942. Mr. Clinton H. Turner, County Attorney, Clarinda, Iowa: We 
wish to acknowledge receipt of your recent letter in which you ask for our 
opinion on the following matter: 

"Buchanan township in our County has two rural cemeteries therein. These 
cemeteries are not owned by the township, but are devoted to public use. 

"The trustees of this township find that one-fourth of a mill levy is not suf
ficient to properly maintain and care for both cemeteries. You will note that 
the Statute uses the term, 'any cemetery,' being singular and not plural. 

"Can the trustees of this township levy not to exceed one-fourth of a mill 
for each of these cemeteries, or does the Statute limit the total township levy 
to one-fourth of a mill for all the township cemeteries?" 

Section 5562 of the 1939 Code of Iowa provides as follows: 

5562 Tax for nonowned cemetery. They may levy a tax not to exceed one
fourth mill to improve and maintain any cemetery not owned by the township, 
provided the same is devoted to general public use. 

It is our opinion that the trustees ~ay levy a tax of not more than one-fourth 
mill under the provisions of Section 5562, regardless of the number of ceme
teries involved. 

We believe the limitation appears in the following language: "they may 
levy a tax not to exceed one-fourth mill * * *." The language that follows 
merely sets out how the tax funds collected are to be used. It is our opinion 
that the words "any cemetery" do not indicate that the trustees may levy a 
one-fourth mill tax for each cemetery that the trustees choose to aid. We 
believe a fair interpretation of the statute in this regard is that the trustees 
may levy a tax of not to exceed one-fourth mill to improve or maintain any 
one or more "cemeteries" not owned by the township provided the same is 
devoted to general public use. The word "any" as used in Section 5562 should 
be defined as "an indefinite number." 

In other words, our interpretation of the statute is that the trustees are 
authorized by Section 5562 to levy a tax not to exceed one-fourth mill and 
cannot levy a tax of one-fourth mill for each cemetery that is aided by the 
trustees in accordance with the provisions of said Section. 

TAXATION: VOLUNTARY COURT SETTLEMENT OF ASSESSMENT 
APPEALS: Ch. 202, 49th G. A. NOT APPLICABLE TO APPEALS PRIOR 
TO EFFECTIVE DATE OF ACT: Section 28, Chapter 202, 49th G. A., 
providing for written notice to taxing bodies of voluntary court settlement 
of an assessment appeal, is applicable only to assessment appeals perfected 
under provisions of the above chapter and does not apply to appeals per
fected prior to the effective date of the act. 
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April 23, 1942. Mr. Francis Kuble, County Attorney, Des Moines, Iowa: We 
wish to acknowledge receipt of your letter in which you ask for our opinion as 
to whether Section 28 of Chapter 202, Acts of the 49th General Assembly, is 
applicable to voluntary court settlements, which are made after the effective 
date of the above mentioned law, of appeals from the 1937 assessment. 

Section 28 of Chapter 202, Acts of the 49th General Assembly, provides as 
follows: 

SEC. 28. No voluntary court settlement of an assessment appeal shall be 
valid unless written notice thereof shall first be served upon the city council, 
school board, and board of supervisors. 

Looking first at the Title to Senate File No. :3, Acts of the 49th General 
Assembly, we find that it is an Act providing for "the procedure for assessing 
real and personal property * * * in cities having more than 125,000 population; 
providing for * * * the procedure by which a taxpayer, the assessor and public 
bodies may protest and appeal from an assessment to the local board of review 
and to the court * * *." The first section of the Act shows the prospective 
operation of the Act, for within 30 days after the effective date of the Act, 
action is to be taken to establish an examining board for the purpose of con
ducting an examination for the selection of an assessor. The Act goes on to 
provide for the appointment of the assessor and lists his duties. Among them, 
it will be noted, is included the power to appeal the same as an individual 
taxpayer. The Act also sets up a new local board of review. It is no longer 
the city council, but a board consisting of five members selected by the school 
board, board of supervisors and city council. The machinery of appeal is 
somewhat different in that a protest is necessary outlining the grounds upon 
which the appeal is based and appeals to the district court from the decision 
of the local board of review differ somewhat from the usual appeal in that 
no new ground in addition to the grounds set out in the protest can be pleaded. 

Then follows Section 28 providing that no court settlement can be made 
of an assessment appeal without serving notice upon the city council, school 
board and board of supervisors. This Section 28 must, we believe, be referring 
to assessment appeals perfected under the provisions of Chapter 202. Like all 
other sections in the chapter, it must be restricted in its application by the 
Title which clearly purports to be a prospective law. 

All of .the provisions of this Act are to go into effect when a city reaches 
the population of 125,000, or if a city has already reached that population 
figure, then the provisions of the Act are to go into effect within 30 days from 
the effective date of the Act. We do not believe we can single out any one 
section of the statute and say that this section can have any effect upon 
existing assessments where the framers of the Act were rather careful to 
state that the Act would take effect step by step beginning with the first 
examining board to examine applicants to be assessors. 

We are, therefore, of the opinion that Section 28, Chapter 202, Laws of the 
49th General Assembly, and the procedure therein provided, is applicable only 
to assessment appeals perfected under the provisions of Chapter 202 and does 
not apply to appeals perfected prior to the effective date of the act. 
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TAXATION: BOARD OF SUPERVISOR'S POWER TO CANCEL OR RE
MIT TAXES PREVIOUSLY SUSPENDED: The County Board of Super
visors may cancel or remit taxes assessed against property for any number 
of years when such taxes have been previously suspended under provisions 
of sections 6950, 6950.1, C., '39. (6951, C., '39) 

April 29, 1942. State Board of Social Welfare, Des Moines, Iowa: This 
will acknowledge receipt of your request for an opinion on the following ques
tion: 

"Would it be possible for a County Board of Supervisors to remit any or all 
suspended taxes which would include both petitioned suspensions and old age 
assistance suspensions so that the property involved might be sold and revert 
backto taxation?" 

The question arises by reason of the fact that some property is not worth 
the amount of the suspended taxes. Section 6950, 1939 Code of Iowa, provides 
for exemption of taxes each year upon petition. Section 6950.1, 1939 Code of 
Iowa, provides for the suspension of taxes of old age recipients without the 
necessity of filing a petition. Section 6951, 1939 Code of Iowa, reads as fol
lows: 

"Additional order. The board of supervisors may, if in their judg
ment it is for the best interests of the public and the petitioner referred to in 
section 6950, or the public and the aged person referred to in section 6950.1, 
cancel and remit the taxes assessed against the petitioner referred to in sec
tion 6950, or the aged person referred to in section 6950.1, his polls or estate 
or both, even though said taxes have previously been suspended as provided 
in sections 6950 and 6950.1." 

From the wording of section 6951, it is our opinion that it is within the 
sound discretion of the County Board of Supervisors to cancel and remit the 
taxes assessed against a property for any year or for any number of years 
when such taxes have been previously suspended, either under the provisions 
of section 6950 or section 6950.1, 1939 Code of Iowa. 

POOR: NOTICE TO DEPART: WIDOW IN CARE OF CHILD: WITH
IN ONE YEAR: Notice to depart as provided by section 3641, C., '39, must 
be served, on a widow in care of a child, within one year and Ch. 148, 49th 
G. A. extending the time to two years is not applicable to the above section. 

April 29, 1942. Mr. Hubert H. Schultz, County Attorney, Primghar, Iowa: 
This will acknowledge receipt of your letter of April 21, wherein you ask the 
following question: 

"The 49th General Assembly enacted a statute known as Chapter 148, which 
increased the period which the county has to serve a non-residence notice from 
one year to two years. Section 3641 of the Code of Iowa, 1939, states that 
jurisdiction for a widow's allowance is residence in the county for one year. 
However, the last paragraph of that section states that if a person has been 
served with a notice to depart in accordance with Section 3828.088, he shall 
not be considered a resident for purposes of that statute. I find nowhere 
where the legislature modifies Section 3641 to make jurisdiction residence for 
two years. 

"However, I am wondering in view of the last paragraph of that section 
as to whether or not the one or the two year period is a requirement for resi
dence for a widow applying for a widow's allowance. We have such a case, at 
the present time. This particular individual did not live in our county one 
year prior to the 4th of last July. She has now been served with a notice to 
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depart, but has made application for widow's allowance, claiming that she has 
resided in our county for more than one year. Would you, therefore, give me 
an opinion as to whether or not Chapter 148 of the 49th General Assembly 
applies to Section 3641, or whether residence for just one year is the require
ment." 

Section 3641, 1939 Code of Iowa, provides for widow's pension. The last 
paragraph of said section reads as follows: 

"* * * 
No person on whom the notice to depart provided for in chapter 189.4 shall 

have been served within one year prior to the time of making the application, 
shall be considered a resident so as to be allowed the aid provided for in this 
section." 

Sections 1, 2 and 5 of Chapter 148, Acts of the 49th General Assembly, amend 
sections 3828.088 and 3828.092, 1939 Code of Iowa, by increasing the length of 
residence for the purpose of establishing a legal settlement from one to two 
years. We find nothing in the Acts of the 49th General Assembly which 
amends section 3641, part of which is above quoted. 

It is our opinion that the last paragraph of section 3641 only refers to the 
type of notice which may be served. It is our further opinion that such notice 
must be served before the expiration of one year in order to make the pro
visions of section 3641 inapplicable. It follows that it is our opinion that in 
the instant case, the widow could be paid a widow's allowance by O'Brien 
County. 

TAXATION: INVESTMENT CONTRACTS: INSTALLMENT PAY-
MENTS: ASSESSMENT MADE BEFORE AND AFTER MATURITY: 
Investment contracts providing for installment payments for the purchase 
of a securities unit are taxable and should be assessed before and after ma
turity. 

May 6, 1942. State Tax Commission, Des Moines, Iowa: You have submit
ted questions to us concerning the taxation of investment contracts. We un
derstand such contracts provide for installment payments to be made to an 
Investors Company or Syndicate until a unit has been purchased. Assuming 
the unit is $2500.00 and the installment payment $125.00 annually for 15 
years, the question is whether or not the contract is taxable during each year 
of the fifteen year period and whether it is taxable after all installment pay
ments have been made. The contract also provides for settlement amounts for 
each year prior to maturity which amounts the company will pay if default 
occurs, and there are further provisions for payments after maturity ranging 
from payment of the maturity amount ($2500.00 in the supposititious case) to 
life annuities. 

In answer to the first question with respect to whether or not the contract 
should be taxed during the period that installment payments are being made, 
we are of the opinion that this contract is subject to taxation. It would ap
pear that the contract has a definite value for each year during the install
ment years. It is a plain credit and hence taxable under the provisions of 
Section 6984 of the 1939 Code of Iowa. 

We feel the second question is partly answered by our opinion of August 
12, 1940, appearing in the 1940 Attorney General's Report at page 561 where 
we held annuities are taxable as credits. This would be true even if other 
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options for payments after maturity were selected. Section 6984 of the 19il:J 
Code of Iowa would cover all of the settlement options and bring them with
in the definition of credit for the money and credit tax. 

As we stated in our opinion of August 12, 1940, we do not feel we should 
lay down any rule that would govern the assessment value. There are many 
different kinds of contracts and we believe it is within the province of the 
State Tax Commission to properly instruct the assessors. All we do hold is 
that the contracts have a definite taxable value and should be assessed for 
taxation before and after maturity. 

TAXATION: HOMESTEAD TAX CREDIT: DENIED TO PERSON 
OWNING HOUSE ON LEASED LAND: No homestead tax credit should 
be granted to persons who merely own a house located on leased land. (Ch. 
329;6; 6959,C., '39) 

May 13, 1942. Iowa State Tax Commission, Des Moines, Iowa: We are in 
receipt of your request for an opinion upon the question of whether or not a 
person who builds a home on leased land and occupies it for six months or 
more of the year and the lease is for more than three years is entitled to home
stead credit. 

The homestead credit law is contained in Chapter 329.6 of the 1939 Code of 
Iowa and throughout the chapter it is apparent that the credit is to be given 
to the owner of real estate. In Section 6943.152, subsection (1b) we find the 
homestead may contain one or more contiguous lots or tracts of land and in 
subsection (2) the word "owner'' means the person who holds the fee simple 
title to the homestead. Whereas it may be true that such a building on 
leased land is assessed as realty under the provisions of Section 6959 of the 
1939 Code of Iowa, the fact remains that the property is personalty. It is 
merely classed as realty for the purpose of assessment when the lease is longer 
than three years duration. 

We are of the opinion that no homestead credit should be granted to persons 
who merely own a house located on leased land. 

LEGAL SETTLEMENT: HUSBAND AND WIFE NONRESIDENTS: 
DEATH OF HUSBAND: WIFE NOT ENTITLED TO RETURN TO 
COUNTY OF LEGAL SETTLEMENT BEFORE MARRIAGE: Where 
husband and wife established a residence outside the state the wife cannot 
elect to return to the county of her legal settlement at the time of her 
marriage. 

June 2, 1942. Mr. Carl Burbridge, County Attorney, Logan, Iowa: This 
will acknowledge receipt of your request of recent date for an opinion on the 
following facts: 

Mr. "A" was born in Missouri Valley, Harrison County, Iowa, in 1903. He 
lived in Missouri Valley until he was nine years old and the family moved to 
Nebraska. Mr. "A" returned to Iowa in December of 1929 and worked off and 
on for nine months, at the end of which time he and Mrs. "A" went to Custer 
County, Nebraska and were married. They immediately returned to Mrs. 
"A's" family home in Pottawattamie County, where they resided for four 
months. At the end of that time, they moved back to Nebraska where they 
lived until Mr. "A's" death in March of 1940. In August, 1940, Mrs. "A" re
turned to Harrison County but has never established legal settlement in Har
rison County due to the fact that she has been served with non-residence notice. 
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Our question is this: Could Mrs. "A" under section 3828.088, elect to assume 
the place of her settlement at the time of her marriage? 

Section 3828.088, 1939 Code of Iowa, reads as follows: 

"Settlement--how acquired. A legal settlement in this state may be ac
. qui red as folows: 

* * * 
4. A married woman has the settlement of her husband, if he has one in 

this state; if not, or if she lives apart from or is abandoned by him, she may 
acquire a settlement as if she were unmarried. Any settlement which the wife 
had at the time of her marriage may at her election be resumed upon the death 
of her husband, or if she be divorced or abandoned by him, if both settlements 
were in this state. * * *" 

From the facts ~:~s stated, it is our opinion that Mrs. "A" had a legal settle
ment in Pottawattamie County at the time of her marriage although her 
husband did not. Mr. "A" subsequently established legal settlement in Pot
tawattamie County by residence there from December of 1929 to March cf 
1931. It is our further opinion that by removal from Pottawattamie County 
to Nebraska in March of 1931, and staying in Nebraska for approximately 
nine years, any legal settlement which Mr. or Mrs. "A" had in Pottawattamie 
County was lost. We assume that a legal settlement for the family was es
tablished in some county in Nebraska. If we held that the widow could elect 
to return to the county of her legal settlement at the time of her marriage no 
matter how long she had been outside the state, then there would be nothing 
to prevent a widow who had a valid legal settlement in some other state, to 
return to Iowa and be taken care of at public expense when the burden should 
fall on the county of some other state in which she had made her home with 
her husband. The last phrase in subsection 4 of section 3828.088 above quoted, 
reading "if both settlements were in this state", we believe refers to the situa
tion where both husband and wife had legal settlement somewhere in the State 
of Iowa at the death of the husband. 

It is therefore our opinion that Mrs. "A" in the instant case, does not have 
legal settlement in Pottawattamie County. 

MOTOR VEHICLES: FOREIGN VEHICLES BROUGHT INTO STATE: 
REGISTRATION DELINQUENCY BEGINS THE FIRST OF FOLLOW
ING MONTH: Delinquency of registration on foreign motor vehicles 
brought into the state begins the first of the month following the date the 
vehicle is brought into the state. (5009.03,C., '39) 

June 9, 1942. Mr. Karl W. Fischer, Commissioner of Public Safety, Des 
Moines, Iowa: We wish to acknowledge receipt of your recent letter in which 
you ask for our opinion on the following matter: 

"A private passenger car was brought into Iowa in May, 1942, with 1941 
foreign license plates, by an owner newly establishing residence in Iowa. 

"Do Sections 5001.12, 5002.02 and 5008.02 of the 1939 Code of Iowa, as the 
same relate to delinquencies, apply to foreign delinquent registration as well 
as to delinquent Iowa registration?" 

Generally speaking, the laws of Iowa have no application beyond the ter
ritorial limits of the State. Under the facts set out in your letter the non
resident car owner is not subject to the Iowa law until May, 1942. Section 
5009.03 provides as follows: 
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5009.03 When fees delinquent. Such delinquencies shall begin and penalty 
accrue the first of the month following the purchase of a new vehicle, and the 
first of the month following the date cars are brought into the state, except as 
herein otherwise provided. 

You will note from this section that delinquency begins the first of the month 
following the date the car is brought into the State, except as otherwise pro
vided. This Section indicates that the law of the State of Iowa does not cover 
delinquencies other than those accruing in the State of Iowa. 

It is our opinion that the reference to registration and delinquency in 
Sections 5001.12, 5002.02 and 5008.02 are limited to registrations and delin
quencies arising in the State of Iowa. It is true that every foreign vehicle 
driven or moved upon a highway in the State of Iowa is subject to Iowa regis
tration unless the vehicle has a valid registration card and registration plate 
or plates issued for such vehicle in the place of residence of such owner. 
However, a foreign vehicle which is subject to Iowa registration does not become 
subject to the Iowa law until it comes into the State. It would become subject 
to registration immediately but there would be no delinquency as far as the 
Iowa law is concerned even though the car does not bear current foreign 
registration. Delinquency would begin the first of the month following the 
date the car was brought into the State in accordance with the provisions of 
Section 5009'.03 of the 1939 Code of Iowa. 

MOTOR VEHICLES: DELINQUENT REGISTRATION: TOTAL PEN
ALTY NOT LESS THAN ONE DOLLAR: The monthly penalty for non
payment of motor vehicle registration fees is determined by the number of 
months of delinquency and in no case shall the total penalty be less than one 
dollar. (5009.02, C., '39) 

June 9, 1942. Mr. Karl W. Fischer, Commissioner of Public Safety, Des 
Moines, Iowa: We wish to acknowledge receipt of your letter in which you 
ask for our opinion on the following matter: 

"Do the words 'provided that said penalty in no case shall be less than one 
dollar' in Section 5009.02 of the 1939 Code of Iowa mean that the penalty shall 
not be less than one dollar per month or does it mean that the penalty shall not 
be less than one dollar in the aggregate?" 

The pertinent part of Code Section 5009.02 of the 1939 Code of Iowa readS: 
as follows: 

5009.02 Monthly penalty. On February 1 of each year, a penalty of five 
percent of the annual registration fee shall be added to all fees not paid by that 
date, and five percent of the annual registration fee shall be added to such fees 
on the first of each month thereafter that the same remains unpaid, until paid, 
provided that said penalty in no case shall be less than one dollar,* * * ." 

It is our opinion that the words "provided that said penalty in no case shall 
be less than one dollar" mean that the total penalty shall not be less than one 
dollar. You will note that the reference to the one dollar minimum penalty 
follows the language which provides for the additional penalty of five per cent 
the first of each month after the delinquency arises. This indicates· to us 
that the one dollar minimum refers to the total penalty and not to the monthly 
portion of the penalty. 

It is our opinion that there is but one penalty, said penalty being determined 
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by the number of months the same is delinquent and which penalty shall not 
be less than one dollar. 

ELECTIONS: NO CANDIDATES FOR OFFICE: NAME WRITTEN IN: 
LESS THAN 10% REQUIRED: NO NOMINATION: NO METHOD 
WHEREBY NOMINATION CAN BE MADE: Where no candidates filed 
in a supervisor district and one person's name was written in but failed to 
receive 10 per cent of the number of votes for governor at the last general 
election there was no ·nomination and no method whereby a nomination could 
be made. (594, 614, 624, 625, C., '39) (Ch. 81, 49th G. A.) 

June 9, 1942. Mr. John R. Cronin, County Attorney, Nashua, Iowa: We 
have your letter requesting an opinion of this office on the following situa
tion: 

No candidates filed seeking the nomination on the Republican ticket for 
supervisor in one of the supervisor districts in your county. Consequently 
no name appeared on the Republican primary ballot for this office in that dis
trict. However, one person's name was written in and voted for that office 
on 49 ballots, which exceeded five percent of the vote cast for governor, but 
was less than ten percent of the votes cast for governor in the party in that 
district at the last general election. 

Two questions are presented: ( 1) Whether this person has been nom
inated, and (2) if he has not been nominated, whether the members of the 
County Central Committee in that district or the county convention may make 
a nomination. 

Answering_ your first question, it is our conclusion that no nomination was 
made under the provisions of section 594 of the Code, which is as follows: 

"Minimum requirement for nomination. A candidate whose name is not 
printed on the official ballot, must, in order to be nominated, receive such 
number of votes as will equal at least ten percent of the whole number of votes 
cast for governor at the last general election in the state, or district of the 
state, as the case may be, on the ticket of the party with which such candi
date affiliates." 

Under the foregoing a failure to receive ten percent of the votes cast for 
governor at the last general election would prevent the nomination. 

Turning to the second question as to the power to make a nomination, sec
tion 624 provides the duties and authority of the county convention and no
where therein is the county convention given authority to make a nomination 
for any office to be filled by the voters of the subdivision of the county. It 
does authorize the county convention to make nominations for any office to 
be filled by the voters of the county subject to the limitations provided for in 
section 625 as amended by section 1 of Chapter 81, Acts of the 49th General 
Assembly. 

Section 614 is the only section which provides for nominations in offices 
to be filled by territories smaller than the county in a manner other than by 
selection at the primary itself. This section 614 provides as follows: 

"Vacancies in nominations and in offices for subdivisions of county. Va
cancies in nominations made in the primary election, and nominations occa
sioned by vacancies in offices, when such offices are to be filled by a territory 
smaller than a county shall be filled by the members of the party committee 
for the county from such subdivision." 
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It is to be noted that this section covers just two contingencies, 1, vacan
cies in nominations made in primary elections, and 2, nominations occasioned 
by vacancies in office. The situation presented in your case is covered by 
neither of these. It is not a vacancy in nomination made in the primary 
election because no nomination was made in the primary election, and it is 
not a nomination occasioned by a vacancy in the office, because there is no 
vacancy in the office. 

It follows that there is no method whereby a nomination can be made in the 
situation outlined by you. 

OLD AGE ASSISTANCE: CHILD'S LIABILITY: SUPPORT DOES NOT 
INCLUDE BURIAL EXPENSE OF RECIPIENT: Section 3828.029 pro
viding for child's liability for recipient of old age assistance refers to the 
support during the lifetime of the recipient and do~;s not refer to burial ex
pense. (3828.029,C., '39) 

June 11, 1942. State Board of Social Welfa.re, Des Moines, Iowa: This 
will acknowledge receipt of your request of recent date for an opinion on the 
following question: 

"Must the State Board of Social WeHare use the provisions of Section 
3828.029, 1939 Code of Iowa, as a rule and guide in connection with the pay
ment of burial expenses of old age assistance recipients?" 

Section 3828.029, 1939 Code of Iowa, reads as follows: 

When child's liability begins. The state board or the court in determining 
the responsibility of a child for the support of a claimant or recipient, shall 
deem liability to begin when said child is receiving a net income from what
ever source, commensurate with that upon which he would make an income 
tax payment to this state. 

It will be noted that said section provides for the responsibility of a child 
for the support of a claimant or recipient of old age assistance. Said section 
makes no reference to the liability of a child for the burial expenses of a de
ceased recipient. It is our opinion that the word "support" has reference to 
the support during the lifetime of a recipient and does not in anyway refer 
to burial expense after the death of a recipient. 

It is, therefore, our conclusion that section 3828.029 above quoted has no ap
plication to the provisions of the old age assistance law relating to the funeral 
expenses of deceased recipients of old age assistance. 

MINORS: LICENSED BOARDING HOMES: SCHOOL TUITION PAID 
FROM STATE FUNDS: EXCEPTION: Where a child of school age lives 
in a licensed boarding home, in a school district other than the home of the 
child, the school tuition should be paid from state funds, an exception being 
when a child from such home is placed in a free home, where no board is 
paid, such child should attend school, tuition free. ( 4283.01, C., '39) 

MINORS: CHARITABLE INSTITUTIONS: PUBLIC SCHOOL TUITION 
PAID FROM STATE FUNDS FOR HIGH SCHOOL BUT NOT GRADE 
SCHOOL: Charitable institution school tuition should n'ot be paid from 
state funds, but where a child completes the eighth grade it is proper to pay 
high school tuition 'from state funds. ( 4275.1, C., '39) 

June 11, 1942. Miss Jessie M. Parker, Superintendent of Public Instruction, 
Des Moines, Iowa: This will acknowledge receipt of your letter of recent. 
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date asking for our opinion as to when school tuition should be paid by the 
state for (1) children in boarding homes and (2) children in charitable institu
tions. 

We will not attempt to make this a lengthy opinion or go into all of the 
reasoning involved in arriving at the following conclusions as we have hereto
fore given several opinions on this general subject. 

It is our opinion that the rules which you should follow authorizing the 
payment of tuition are as follows: 

1. In the case of a child of school age between five and twenty-one living 
in "a boarding home licensed by the State Department of Social Welfare and 
said boarding home being located in a school district other than the home of the 
child, the tuition of such a child should be paid from state funds upon your 
requisition. 

An exception to the above is the case where a child is placed by a child
placing agency in a free home where no board is paid. In such a case, the 
child should attend school, tuition free. 

You should not inquire into the sufficiency or validity of the boarding home 
license issued sy the State Department of Social Welfare. That department 
is under instructions from this office as to which homes should be licensed. 

2. In a .case of a child of grade school age residing in a charitable institu
tion, you should not authorize payment of such child's tuition from state funds. 

3. In the case of a child residing in a charitable institution who has com
pleted the eighth grade, you should follow the provisions of section 4275.1, 
1939 Code of Iowa and authorize the payment of high school tuition for such 
child from state funds. 

All former opinions of this office in conflict with this opinion are hereby 
overruled. 

GENERAL ASSEMBLY: RETRENCHMENT AND REFORM COMMIT
TEE: NO AUTHORITY TO FILL VACANCY: There is no authority 
which may make an appointment to fill a vacancy created by the resignation 
of a member of the Retrenchment and Reform Committee of the General 
Assembly of Iowa. (39, C., '35; 39, C., '39) (Ch. 39, 48th G. A.) 

June 15, 1942. Hon. C. Fred Porter, State Comptroller, Des Moines, Iowa: 

We have your letter transmitting request of the Committee on Retrenchment 
and Reform for the opinion of this department on the manner of filling a 
vacancy on the said committee. 

The committee on Retrenchment and Reform is composed of the chairman of 
the committees on Ways and Means, Judiciary, and Appropriations, of the two 
Houses of the General Assembly respectively, and two members from each 
House appointed by the presiding officer of each House, said two members 
being from the minority party. A member of the Retrenchment and Reform 
committee sitting by reason of his chairmanship in the House of one of the 
three above named committees has resigned his seat in the House. The question 
presented is whether or not the vacancy on the committee created by this 
member resigning his seat in the House may be filled, and if it may be filled, 
by whom and in what manner. 

On August 4, 1939, this department rendered an opinion to you in which it 
was held that Chapter 39 (S. F. 509) Acts of the 48th General Assembly, as 
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enrolled, was of no vitality as a legislative enactment, and was in fact no 
enactment of the legislature because the procedure it took in the legislature 
was not in accordance with the mandatory provisions of the constitution. The 
result of this is that the law with reference to the committee on Retrenchment 
and Reform, as it appears in section 39, Code of 1939, (it there appearing as 
Chapter 39, Acts of the 48th General Assembly, purported to amend it) is not 
the effective provision of law, but the effective provision of law with reference 
to the Committee on Retrenchment and Reform is as section 39 appears in the 
Code of Iowa, 1935. 

Section 39, Code of 1935, reads as follows: 

"Committee on retrenchment and reform. The chairmen of the committees 
on ways and means, judiciary, and appropriations, of the senate and house, re
spectively, and two members from the senate, to be appointed by the president 
of the senate, and two members from the house, to be appointed by the speaker 
of the house, at each regular session, shall constitute a standing committee on 
retrenchment and reform." 

From the above it is apparent that six members of the committee hold their 
memberships thereon by virtue of the official status which the respective 
branches of the General Assembly conferred upon each of them, to-wit: That 
of the chairmanship of one of each of the above named committees. 

The said several committees of the House and Senate are neither statutory 
nor constitutional committees. The committees in the respective Houses are 
the creatures of the House in which the committees are appointed and function. 
The· method of the creation of the committees, what the committees shall be, 
and their authority are all within the power of the particular House of the 
General Assembly. When the 49th General Assembly adjourned sine die on 
April 10, 1941, the committees ceased to exist, and the committees having 
ceased to exist, there would be no committee following the sine die adjourn
ment of which anyone could be chairman, or to which any authority could 
designate any member of the House to be chairman of, and there is no one 
who could now qualify as chairman of the committee on Judiciary, the former 
chairman of that committee having resigned his seat. The essential qualifi
cation for six members on the Retrenchment and Reform Committee is the 
chairmanship of one of the named committees. The only authority for appoint
ment by anyone is for two members on said committee from each House to be 
appointed by the presiding officer from the minority party. Authority for the 
presiding officer to make these appointments from the minority party does not 
extend to the making of appointments to fill vacancies, and particularly any 
vacancy which exists in the socalled ex officio membership of the .committee. 

It follows that there is no authority which may make an appointment to fill 
the vacancy created by the resignation heretofore referred to. 

IOWA STATE GUARD: COMPENSATION ON ACTIVE DUTY: SAME 
AS U. S. ARMY: Officers and enlisted men of the Iowa State Guard, 
while in active service, shall receive the same pay and allowances as paid 
for the same rank and grade for service in the army of the United States. 
(467.21, C., '39) (Ch. 74 (4), 49th G. A.) 

June 17, 1942. Lt. Col. Arthur T. Wallace, Judge Advocate, Iowa State 
Guard, Des Moines, Iowa: We wish to acknowledge receipt of your letter of 
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June 11, 1942, in which you present a question concerning the compensation of 
officers and enlisted men of the Iowa State Guard when on active duty 

The pertinent part of Section 467.21 of the 1939 Code of Iowa provides as 
follows: 

467.21 Compensation for services, death and injury. Officers and enlisted 
men while in active service of the state shall receive the same pay and allow
ances as paid for the same rank or grade for service in the army of the United 
States. * * * 

Section 4 of Chapter 74, Acts of the 49th General Assembly provides as 
follows: 

SECTION 4. Officers and enlisted men of the Iowa State Guard while in 
active service of the State shall receive the same pay, allowances, and compen
sation as provided by law for members of the Iowa National Guard. 

In reading the above provisions together it is clear that the officers and 
enlisted men of the Iowa State Guard while in active service shall receive the 
same pay and allowances as paid for the same rank or grade for service in the 
army of the United States. 

In your letter you mention the fact that certain legislation is pending in the 
Congress of the United States which will increase the pay of officers and 
enlisted men of the United States army. It is our opinion that if the pending 
legislation becomes law the pay and allowances of the officers and enlisted 
men of the Iowa State Guard will be the same as provided in the new law 
governing pay and allowances for service in the army of the United States. 

SCHOOLS AND SCHOOL DISTRICTS: COUNTY SUPERINTENDENT: 
TERM OF OFFICE: STARTING AND TERMINATING: A county su
perintendent of Schools who takes office on the first secular day of Septem
ber, 1942, will serve only until the first secular day of August, 1945, or until 
his successor is elected and qualified. ( 4096, C., '39) ( Ch. 156, 49th G. A.) 

June 17, 1942. Mr. Henry C. Meyer, County Attorney, Britt, Iowa: We 
wish to acknowledge receipt of your letter in which you ask for our opinion as 
to when the term of office of the County Superintendent of Schools will be 
terminated. 

Section 4096 of the 1939 Code of Iowa provided as follows : 

4096 Term of office. There shall be a county superintendent of schools of 
each county in the state, whose term of office shall· be for three years, from 
the first secular day of September following his election and until his successor 
is elected and qualified. A regular term began in 1918. · 

Section 4096 of the 1939 Code of Iowa was amended by Chapter 156 of the 
49th General Assembly and the law, as amended, now provides that the term 
of office of the County Superintendent of Schools shall be for three years 
from the first secular day of August following his election and until his suc
cessor is elected and qualified. Sections 1 and 3 of Chapter 156, Acts of the 
49th General Assembly, provides as follows: 

SECTION 1. Amend section four thousand ninety-six ( 4096), Code, 1939, 
by striking from line four ( 4) the word "September" and by inserting in lieu 
thereof the word "August". * * * 

SECTION 3. The provisions hereof shall only effect those who take office 
after this act becomes effective. 
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From a reading of Section 3 of Chapter 156, Acts of the 49th General 
Assembly, it is clear that the Legislature did not intend to shorten the term 
of the incumbent Superintendent of Schools and that the newly elected Super
intendent of Schools will not take office until the first secular day of September. 
The Superintendent of Schools who takes office on the first secular day of 
September of this year will serve only until the first secular day of August, 
1945, or until his successor is elected and qualified. 

STATE EMPLOYEES AS IOWA STATE GUARD MEMBERS: COMPEN
SATION: State employees being also members of the Iowa State Guard 
are entitled to additional compensation as provided by §§467.25 as amended 
by Ch. 74, 49th G. A.; 467.21, C., '39, except that when on active duty 
under Martial law or aid to civil authorities they are not entitled to addi
tional $1.00 per day. 

June 17, 1942. Lt. Col. Arthur T. Wallace, Judge Advocate, Iowa State 
Guard, Des Moines, Iowa: We wish to acknowledge receipt of your recent 
letter in which you present the following matter: 

"The opinion of your office is requested upon the pay of officers and enlisted 
men while on active service with the Iowa State Guard who are employees of 
the State of Iowa, receiving compensation therefrom at the time they are serv
ing with the State Guard." 

In answer to your inquiry we wish to set out Section 467.25 of the 1939 
Code of Iowa as amended by the 49th General Assembly: 

467.25 State and municipal officers and employees not to lose pay while 
on duty. All officers and employees of the state, or a subdivision thereof, or 
a municipality therein, who are members of the national guard, organized 
reserves or any component part of the military, naval, or air forces or nurse 
corps of this state or nation, or who are or may be otherwise inducted into 
the military service of this state or of the United States, shall, when ordered 
by proper authority to active service, be entitled to a leave of absence from 
such civil employment for the period of such active service, without loss of 
status or efficiency rating, and without loss of pay during the first thirty days 
of such leave of absence. 

The proper appointing authority may make a temporary appointment to fill 
any vacancy created by such leave of absence. 

We also wish to call attention to the following portion of Section 467.21 of 
the 1939 Code of Iowa: 

467.21 Compensation for services, death and injury. Officers and enlisted 
men while in active service of the state shall receive the same pay and allow
ances as paid for the same rank or grade for service in the army of the United 
States. If the said active service is under martial law or is aid to civil 
authorities, enlisted men shall receive an additional sum of one dollar per day; 
provided, however, that no officer or enlisted man who is an employee of the 
State and receives compensation from the state as such employee during said 
active service shall receive the compensation herein provided. * * * 

From an examination of the above provisions of the Iowa law it is our 
opinion that an employee of the State of Iowa, who is receiving compensation 
from the State as such employee during the time that he is in active service, 
shall receive the compensation that is provided for members of the Iowa State 
Guard, with the exception that such man is not entitled to the additional sum 
of one dollar per day when such active service is under martial law or is aid 
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to civil authorities. The portion of the above mentioned law providing for 
the additional sum of one dollar per day for enlisted men when the active 
service is under martial law or is aid to civil authorities was enacted as Chapter 
54, Acts of the 48th General Assembly. Section 1 of said Act providing as 
follows: 

SECTION 1. Section four hundred sixty-seven-f twenty-one (467-f21), 
Code, 1935, is hereby amended as follows: 

1. By inserting after the word "States." in the fifth line of the first para
graph the following sentence: "If the said active service is under martial law 
or is aid to civil authorities, enlisted men shall receive an additional sum of 
one dollar ($1.00) per day; provided, however, that no officer or enlisted man 
who is an employee of the state and receives compensation from the State as 
such employee during said active service shall receive the compensation herein 
provided." 

From this legislative history it is clear that the man who is an employee 
of the State of Iowa is entitled to the regular military pay with the exception 
of the additional sum of one dollar per day as above mentioned. You will 
note from an examination of Section 467.25, as amended, that all officers and 
employees of the State when ordered by proper authority to active service are 
entitled to a leave of absence for the period of such active service without loss 
of pay during the first thirty days of such leave of absence. 

In conclusion we reiterate that an employee of the State of Iowa, who is 
receiving pay as such employee under the provisions of Section 467.25 of the 
1939 Code of Iowa, as amended by the 49th General Assembly, is entitled to 
the compensation provided in Section 467.21, with the exception that he is 
not entitled to tbe additional sum of one dollar per day when the active service 
is under martial law or is aid to civil authorities. 

OLD AGE ASSISTANCE: GRANT OF LIEN: RECORDER'S FEE FOR 
FILING AND INDEXING: A county recorder should charge a fee for 
recording and indexing a grant of lien even though such lien is made in 
connection with an old age assistance case. (382.023, C., '39) 

June 17, 1942. Mr. Forest L. Bedell, County Attorney, Newton, Iowa: This 
will acknowledge receipt of your letter of June 10, wherein you ask for an 
opinion on the following question: 

"On March 10, 1942, a lady, who later applied for old age assistance, con
veyed by quit claim deed, her undivided one-third interest in certain real 
estate. In order to enable the applicant to obtain old age assistance, the 
grantee of the real estate on June 2, 1942, executed an instrument entitled 
"Grant of Lien" a copy of which I enclose herewith. 

The question upon which we would like your opinion is whether or not the 
County Recorder should collect a recording fee as directed by Section 5177 of 
the Code for recording this Grant of Lien and indexed without charge under 
the provisions of Section 3828.023. 

* * *" 
The first paragraph of Section 3828.023, 1939 Code of Iowa, reads as follows: 

"Transfer of property to the state. In any event, the assistance furnished 
under this chapter shall be and constitute a lien on any real estate owned 
either by the husband or wife for assistance and funeral benefit furnished to 
either of such persons. Whenever an order is made for such assistance to any 
person, a copy of such order shall be indexed and recorded in the manner pro-
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vided for the indexing of real estate mortgages in the office of the county re
corder of the county in which the recipient lives and in which the real estate 
belonging to the recipient or the spouse of such recipient is situated, and such 
recording and indexing shall constitute notice of such lien. The county re
corde:r shall not charge a fee for such recording and indexing or for releasing 
said lien." 

It is our understanding that the copy of the Grant of Lien which you have 
enclosed with your letter is in general use in the State Department of Social 
Welfare in all similar cases. However, we find nothing in the statute above 
quoted which would permit the County Recorder to record and index such an 
instrument without charging a fee. The Grant of Lien is not a copy of an 
Order made by the State Department of Social Welfare granting old age 
assistance. 

We, therefore, reach the conclusion that your County Recorder should charge 
a fee for recording and indexing a Grant of Lien even though such Grant of 
Lien is made in connection with an old age assistance case. 

GENERAL ASSEMBLY: RETRENCHMENT AND REFORM: NO AU
THORITY TO INVESTIGATE OR PROPOSE LEGISLATION: There is 
no authority for the Committee on Retrenchment and Reform to engage in 
any investigation or to prepare proposed legislation, and no authority to 
expend any of the funds provided for in Chapter 34, 49th G. A. for such 
purpose. ( 42; 45, C., '39) 

June 23, 1942. Joint Legislative Committee on Retrenchment and Reform, 
Des Moines, Iowa: We have your letter of June 19. You state therein that 
your committee has before it the problem of formulating appropriate legisla
tion to create a central sewage district in the vicinity of Spirit Lake and Lake 
Okoboji. Your letter indicates that it is the thought of the committee that 
they should make some research looking toward the drafting of legislation 
by the committee for the creation of such a sanitary sewage district. 

The authority of the committee on Retrenchment and Reform, as found in 
the code, is in sections 42 and 45 thereof. Section 42 grants the committee the 
same authority after the adjournment of the legislature until the succeeding 
legislature convenes, as it has during the period the legislature 
is in session. Section 45 provides that the committee shall examine 
into the reports and official acts of the Executive Council, and other officers, 
boards, commissions and departments of state at the seat of government, with 
respect to their conduct and expenditures thereof, and receipts and disburse
ments of public funds. This is the sole authority of the committee, except 
what additional authority may be found in the acts of the General Assembly 
of a temporary nature. The 48th General Assembly, in enacting the capital 
expenditures appropriation act, provided that the committee, with the Executive 
Council, should approve plans and specifications for the various works for 
which funds were appropriated in the act, and should approve with the Execu
tive Council the payments made. The act also contained a provision that the 
Executive Council and the committee investigate with reference to the housing 
of various state departments then housed in leased buildings, and to make 
recommendations to the 49th General Assembly, and further provided that the 
committee, with the Executive Council, should approve all leases. Capital 
improvements for which appropriations are made are not necessarily com-
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pleted by the end of the biennium for which the appropriation is made, and 
the appropriation therefor continues until the improvements are completed. 
With this in view, the 49th General Assembly, by what appears in its published 
acts as qhapter 24, eliminated the provision for the approval of payments, 
and the approval of leases. 

Chapter 34, Acts of the 49th General Assembly provided for the approval 
by the committee with the Executive Council of the use of funds therein ap
propriated for use "to enable the State of Iowa to participate in the program 
of the civilian conservation corps, the works progress administration, with 
federal and other agencies, and in making available andjor improving 
conservation areas." The authority here given is confined solely to approving 
the use of the funds appropriated. 

Chapter 142, Acts of the 49th General Assembly created the Iowa emergency 
relief fund for the present biennium. One of the sources for the fund 
provided for therein was from the revenue collected under Chapter 329.3 of 
the Code 1939 in the amount of $125,000.00 each quarter during the biennium, 
and provided that before any of the last four payments should be expended 
by the board of social welfare, that the committee should approve the same. 
The authority here provided for is confined to the approval of the expenditure 
of funds. 

The foregoing covers all the provisions of law granting authority to the 
committee on Retrenchment and Reform. Nowhere therein is there any pro
vision, either directly or by inference, which authorizes or empowers the com
mittee to either propose legislation or to engage in any investigation looking 
toward proposed legislation. 

The only other provision of law pertaining to the committee on Retrenchment 
and Reform is found in Chapter 1, Acts of the 49th General Assembly, the 
general appropriation bill. In section 34 thereof is the following language: 

"For the purpose of establishing a general contingent fund of the state 
there is hereby appropriated from the general fund of the state for each year 
of the biennium beginning July 1, 1941, and ending June 30, 1943, the sum of 
three hundred thousand dollars ($300,000.00) or so much thereof as may be 
necessary to be administered by the retrenchment and reform committee for 
contingencies arising during the biennium which are legally payable from 
the general fund of the state; reports of all receipts and expenditures shall 
be printed in the budget report." 

This appropriation creates a general contingent fund. The appropriation 
is not made to the committee on retrenchment and reform, but the appropria
tion is set up as a contingent fund and the administration of the contingent 
fund is placed in the retrenchment and reform committee for contingencies 
arising during the biennium "which are legally payable from the general fund 
of the state". This section 34 of the Act cannot be construed as empowering 
the committee to propose legislation or to make investigations looking toward 
proposed legislation. Furthermore, funds of the state cannot be used for a 
purpose for which there has been no appropriation. Section 24 of Article III 
of the Constitution provides: 

"No money shall be drawn from the treasury but in consequence of appro
priations made by law." 

It would seem to follow that in order for an expenditure to be legally pay-
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able from the general fund of the state, there must have been some action on 
the. part of the legislature at least indicating that it countenanced and ap
proved of the activity or purpose for which the expenditure is contemplated. 
Under the language of the appropriation made in section 34 of Chapter 1, Acts 
of the 49th General Assembly, the money therein provided for can only be 
used for a contingency which is legally payable from the general fund. It is 
unnecessary to go into the question as to what such a contingency would be, 
because we can find no legislative enactment indicating that the purpose or 
activity proposed by the committee was one in which the committee or anyone 
else may legally engage in. 

It necessarily follows that there would be no authority to use any of the 
funds appropriated in said section 34 for the purposes outlined in your letter. 

Summarizing, we hold: 

First, that there is no authority or power in the committee to engage in any 
investigation with the view of formulating legislation, or to prepare prop;sed 
legislation, and 

Second, that there would be no authority to expend any of the funds provided 
for in section 34 for the purpose of investigation of proposed legislation, or 
preparing drafts thereof, either on the part of the committee or anyone else. 

ELECTIONS: PERMANENT REGISTRATION: CITY CLERK AS COM
MISSIONER: ADDITIONAL COMPENSATION: COUNTY'S LIABIL
ITY: Where a city adopts an ordinance providing for additional compensa
tion to be paid the city clerk as commissioner of registration the county is 
liable for its share of additional compensation. 

June 23, 1942: Mr. Edward F. Rate, County Attorney, Iowa City, Iowa: 
We have your letter in regard to the following questions: 

"The city council of Iowa City, Iowa, has by ordinance adopted the plan 
for permanent registration of voters as provided by Chapter 39.1 of the· Code 
of Iowa of 1939. Section 718.01 of this chapter provides for the office of 
Commissioner of Registration with the city clerk of the city constituted as such 
commissioner. 

"Section 718.18 provides that the 'cost of material, equipment and labor for 
the installation and maintenance of the permanent registration system shall 
be shared equally by the county and the city.' The same section further 
provides that the city council may compensate the Commissioner of Registra
tion for the additional services as such commissioner in addition to his salary 
as city clerk. 

"My question is in two parts as follows: If the city council desires to 
provide such additional compensation for the city clerk as commissioner of 
registration, 

1. Is the board of supervisors of the county in which the city is located 
required to pay one-half of such additional compensation? 

2. May the board of supervisors legally pay one-half of such additional 
compensation if it desires to do so?" 

It is our purpose to determine the intent of the Legislature in the enactment 
of Chapter 39 and Chapter 39.1, Code of Iowa, 1939, in construing the pro
visions of Section 718.18. 

Chapter 39 was adopted prior to the time of the adoption of Chapter 39.1. 
The latter chapter was enacted into law by the Forty-second General Assem
bly, at which time Section 718-b18 was adopted as follows: 
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718-b18 Expenses. The necessary expense in each city for carrying out 
the provisions of this chapter shall be paid by such city, and the city council 
of such city shall provide out of the current revel}ues of the city sufficient 
funds, based upon the estimate prepared by the commissioner of registration 
and subject to the approval of the city council. The city council of any city 
in which this chapter applies may, in its judgment, compensate the commis
sioner of registration for the additional service required by the performance 
of the duties herein described, in addition to any salary such commissioner of 
registration as city clerk may receive at the time of the adoption of this 
chapter, and notwithstanding any provisions of the charter of such city, and 
the compensation so paid to the commissioner of registration may be retained 
by him, notwithstanding any provisions in the charter or ordinances of such 
city to the contrary. The city council shall by ordinance fix the compensation 
paid to deputies or clerks. 

At the time of the adoption of Chapter 39-B1, Section 688 of Chapter 39 
was in force, and provided as follows: 

688 Expenses. Said registry book and all blanks and materials necessary 
to carry out the provisions of this chapter shall be furnished by the city clerk 
and shall be printed at the equal expense of the city and county. Registers 
shall be paid by the city in city elections and in all other cases by the county. 

Section 718-b18 as originally adopted was the same as Section 718.18, with 
the exception of the first sentence of Section 718-b18, which provides as follows: 

"The necessary expense in each city for carrying out the provisions of this 
chapter shall be paid by such city, and the city council of such city shall provide 
out of the current revenues of the city sufficient funds, based upon the 
estimate prepared by the commissioner of registration and subject to the 
approval of the city council. * * * ." 

The Forty-third General Assembly, at Chapter 37, Section 7, changed the 
first sentence of Section 718-b18 to its present form as found in Section 
718.18, by striking the words "the necessary expense in each city for carrying 
out the provisions of this chapter shall be paid by such city," and inserting 
in lieu thereof the following words: "the cost of material, equipment and 
labor for the installation and maintenance of the permanent registration sys
tem shall be shared equally by the county and the city." The remaining part 
of Section 718-b18 was left unchanged, and appears now in Section 718.18 in 
the same verbiage as it appeared in Section 718-b18. 

Up to the time. of the adoption of Ch.apter 39.1 by the Forty-second General 
Assembly, the only law in effect as to the registration of voters appeared in 
Chapter 39, which provided that the registration of voters should be made for 
all elections in all cities having a population of 10,000 or more, or by ordinance 
in any city having a population of not less than 6,000, and Section 688 of said 
chapter provided that the materials and supplies for that purpose should 
be printed at the equal expense of the city and the county, and that the 
registers should be paid by the city in city elections, and in all other cases by 
the county. 

When Chapter 39.1 was adopted, it provided for permanent registration, 
and applied to cities of more than 125,000 inhabitants, except that Section 
718.22 provided for permissive adoption of the procedure of Chapter 39.1, 
by ordinance by the city council of any other city in which registration was 
required, in which event all of the provisions of Chapter 39.1 should apply to 
said city. 
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It will be noted that until the change was made by the Forty-third General 
Assembly in the section which is now 718.18, that the city was liable for all 
of the costs of the registration system, and at that time as a part of said 
section the provision that the city council may in its judgment compensate the 
commissioner of registration for the additional service required by the per
formance of his duties in addition to his salary as city clerk, was in force and 
effect. 

When the amendment to Section 718.18 was adopted by the Forty-third 
General Assembly, the city was relieved of the total cost of the operation of 
the registration system, and the amendment provided that the county and,. 
city should share equally the cost of material, equipment and labor for the in
stallation and maintenance of the permanent registration system. 

We therefore conclude that it was the legislative intent of the amendment to 
Section 718.18, adopted by the Forty-third General Assembly, that the cost of 
the material, equipment and labor for the installation and maintenance of the 
perman~nt registration system which would include the service of the com
missioner of registration, his deputies and clerks, as provided by city ordinance, 
should be shared equally by the city and the county. 

The whole question hinges on the construction to be ptaceci on the word 
"m~intenance" of the system, as found in the amendment. 

It is our opinion tnat if the city adopts an ordinance providing for additional 
compensation to be paid to the city clerk as commissioner of registration, 
that the county is liable to pay its share of this additional compensation as 
part of the cost of maintenance of the registration system. 

BOARD OF SUPERVISORS: REFUNDS: ERRONEOUS TAX ASSESS
MENT: A Board of Supervisors has the duty to direct a refund of er
roneously assessed property. (7235, C, '39) 

July 2, 1942. Mr. Francis J. Kuble, County Attorney, Des Moines, Iowa: 
We are in receipt of your letter of June 30 requesting an opinion upon the 
following question : 

"Is a claimant barred from securing a refund under Section 7235, Code of 
Iowa, 1939, to which he would otherwise be entitled by reason of the fact 
that the illegally or erroneously assessed property upon which such claim is 
based was intermingled with other property on the assessment roll?" 

Section 7235, 1939 Code of Iowa, provides as follows: 

"The board of supervisors shall direct the treasurer to refund to the tax
payer any tax or portion thereof found to have been erroneously or illegally 
exacted or paid, with all interest and costs actually paid thereon." 

It will be noted that the above statute gives the .refund right to the taxpayer 
for "any tax or portion thereof." We must assume that the assessor's records in 
some manner show that the erroneously assessed property was included in the 
assessment. If it was, then clearly a "portion" of the tax was an illegal exac
tion within the meaning of this statute and the board of supervisors would have 
the duty_to direct the refund. 

Some authority for our position can be found in the reasoning in Chicago 
R.I. & P. R. Co. vs. Slate, 213 Iowa 1294. Although that case did not involve 
refunds it did discuss the taxpayer's right to pay a separable part of a con
solidated tax and contest the balance of the tax. If this could be done with 
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respect to levies, asserted to be illeg~l. it would seem that the taxpayer could 
do the same with respect to the assessment of exempt property included in 
a blanket property assessment. Generally speaking, if a taxpayer possessed 
the right to contest on the ground of illegality he has the right of refund if 
the tax has been paid. 

C. Hewitt & Sons Co. vs. Keller, 223 Iowa 1372, and cases there cited 
We are of the opinion that a taxpayer is not barred from securing a refund 

to which he would otherwise be entitled by reason of the fact that the property, 
which it is claimed was erroneously assessed, was included in an assessment 
with other properly assessed property upon the assessment roll. 

TAXATION: EXEMPTION: MILITARY SERVICE: CHINESE RELIEF 
EXPEDITION: PHILIPPINE INSURRECTION: A record of military 
service alone is not sufficient where tax exemption is being sought by virtue 
of applicant being a soldier of the Chinese Relief Expedition or the Philippine 
Insurrection. (6946, C., '39) 

July 6, 1942. Mr. Francis J. Kuble, County Attorney, Des Moines, Iowa: 
We wish to acknowledge receipt of your recent letter in which you present a 
question concerning Section 6946 of the 1939 Code of Iowa, with reference to 
the right of persons who have served in the military forces of the United States 
to secure tax exemptions therein allowed. Since other questions have arisen, 
we desire to m~ke a general interpretation which will probably govern in a, 
number of situations. 

Section 6946 provides in part as follows: 

6946 Military service-exemptions. The following exemptions from tax
ation shall be allowed: 

* * * 
2. The property, not to exceed eighteen hundred dollars in actual value, 

and poll tax of any honorably discharged soldier, sailor, marine or nurse of 
the war with Spain, Tyler Rangers, Colorado volunteers in the war of the 
rebellion, 1861 to 1865, Indian wars, Chinese relief expedition or the Philippine 
Insurrection. 

* * *" 
The questions we desire to answer in this opinion involve the right of hon

orably discharged soldiers to obtain the tax exemption by virtue of being 
soldiers of the war with Spain, the Chinese Relief Expedition or the Philippine 
Insurrection. We must first determine the beginning and ending dates of 
the above mentioned war, Expedition and Insurrection. An examination of 
the United States statutes and Presidential Regulations shows the following 
to be the beginning and ending dates for the Spanish American War, Chinese 
Relief Expedition (Boxer Rebellion) and the Philippine Insurrection, towit: 

Spanish American War, April 21, 1898 to August 13, 1898; 
Chinese Relief Expedition (Boxer Rebellion) June 20, 1900 to May 12, 1901; 
Philippine Insurrection, August 13, 1898 to July 4, 1902, but as to engage-

ments in the Moro Province the ending date shall be July 15, 1903. 

It is our opinion that these dates shall be used in determining whether a 
person is eligible for the tax exemption contained in Section 6946 of the 1939 
Code. 

The next question presented is whether or not an honorable discharge from 
the military forces showing service in the military forces of the United States 
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during the dates heretofore set forth would be sufficient to secure the tax 
exemption. 

It will be noted that the exemption is granted to the "honorably discharged 
soldier * * * of the war with Spain * * * Chinese Relief Expedition or the 
Philippine Insurrection." We are inclined to believe that service in the military 
forces would be sufficient if during the dates of the Spanish American War. 
Every person who bears an honorable discharge from the military forces of 
the United States showing service during the period from April 21, 1898 to 
August 13, 1898 would be entitled to the tax exemption provided in said statute. 

With respect to the Chinese Relief Expedition or the Philippine Insurrection, 
we feel the situation is somewhat different. If exemption is to be claimed by 
virtue of being a soldier of the Chinese Relief Expedition or the Philippine 
Insurrection, we believe the discharge from the military forces should show 
service within the dates heretofore set forth and also some participation in 
the Chinese Relief Expedition or the Philippine Insurrection. In other words, 
a record of service in the military forces of the United States would not alone 
be sufficient if exemption is being sought by virtue of the applicant being a 
"soldier * * * of * * * the Chinese Relief Expedition or the Philippine Insur
rection. 

BOARD OF SUPERVISORS: CLERICAL HELP FOR PROBATION OFFI
CERS: COMPENSATION: The Board of Supervisors has power to 
appoint clerical help for a county probation officer, after considering the 
necessity for such help and also has power to fix the compensation. ( 3612; 
5130, c., 1939) 

July 7, 1942. Mr. Edward F. Rate, County Attorney, Iowa City, Iowa: 
We are in receipt of your request for an opinion on the following questions: 

1. Does the probation officer, with the approval of the court, but without 
the knowledge and consent or authority of the board of supervisors, have 
power to appoint a clerk or assistant in the office to do clerical work in addi
tion to the deputy appointed by the court pursuant to the provisions of section 
3612 sub. sec. 2? 

2. Does the board of supervisors have the power and authority under the 
sections referred to or any other sections of the code to employ clerical help 
for the probation officer in addition to the deputy provided by section 3612, 
subsection 2. 

3. If the answer to the last question is in the affirmative, does the board 
have the sole power to determine the necessity of such help and to select 
the clerks and determine th amount of such clerical help necessary and the 
compensation thereof? 

Section 3612 of the Code provides for the appointment of a probation officer, 
and subsection 2 provides for the appointment of a deputy in certain counties, 
which includes Johnson County. 

Section 3614 provides that such probation officer shall be furnished by the 
county with a proper office, and all necessary blanks, books and stationery. 

Section 3616 provides that the Judges making the appointments shall fix 
the salaries of all appointees at not exceeding the amount authorized by Ia ;v. 

Previous opinions by this office dealing with questions of the employment. 
of clerks and deputies by County Officers have generally been based upon the 
broad provisions of Section 5130, subsection 6, and in the interpretation of 
this section, the conclusion has been reached that County Attorneys may 
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employ a stenographer, and be furnished with a typewriter, and other office 
furnishings, with the approval of the Board of Supervisors. 

In an opinion found at 1938 AGO, 714, this was held to be the rule, but the 
opinion was also based upon the express statutory provision found in Section 
5238 of the Code. That opinion cites prior opinions from this office, all of 
wliich were based upon the broad provisions of Section 5130, subsection 6. 

Section 5238 refers to the appointment and employment of deputies, as
sistants, and clerks for certain County Officers, but does not include the 
probation officer. 

After considering these previous opinions, it is our opinion that the pro
visions of Section 5130, subsection 6, are broad enough to include the employ
ment of a clerk for the probation officer, but this employment may only be 
made by the Board of Supervisors after consideration by it of the necessity 
for such employment. As a condition precedent to the employing of a clerk 
for the probation officer, the appointment of the clerk should have the approval 
of the Board by resolution made of record in the proceedings of the. Board, 
and the compensation to be paid to be fixed at that time. 

It follows, therefore, that our answer to your first question must be in 
the negative. 

The answer to your second question is in the affirmative; as is the answer to 
your third question. 

LICENSE: REAL ESTATE BROKER: DIVIDING FEES WITH ONE 
EXEMPT FOR LICENSE: NO REVOCATION OF LICENSE: The divi
sion of a fee between a licensed real estate broker and one who is exempt 
under Par. 1905.23, C., '39, is not of itself sufficient grounds for revocation 
of the real estate broker's license. 

July 8, 1942. Mr. Earl G. Miller, Secretary of State, Des Moines, Iowa: 
You have asked for the opinion of our office upon the following question: 

Can a real estate broker lawfully divide his commission with or pay for 
services performed to an attorney at law or person acting as attorney in fact, 
or to a receiver or trustee in bankruptcy, administrator or executor, or any 
person selling real estate under order of any court, or to any state or national 
bank chartered to do business in the state, or to an auctioneer? 

Section 1905.23 provides that the persons mentioned in this question are 
exempt from the provisions of the chapter requiring the possession of a license 
to act as a real estate broker. 

Section 1905.20 provides that it shall be unlawful for any person, co-partner
ship, association or corporation to act as a real estate broker without a license 
issued by the Iowa Real Estate Commission. 

There is no prohibition in the statute against the division of fees by 
licensed real estate brokers, and hence the division of a fee between a licensed 
real estate broker, and one who is exempt under the provisions of Section 
1905.23 would not be a violation, except in the event that the division of such 
a fee would be grounds for revocation under Section 1905.45. 

Section 1905.45, among other things provides as grounds for revocation or 
suspension of a license, as follows: 

"* * * 8. Being unworthy or incompetent to act as a real estate broker or 
salesman in such manner as to safeguard the interests of the public, or 
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9. Paying a commission or valuable consideration to any person for acts 
or services performed in violation of this chapter, or 

10. Any other conduct, whether of the same or a different character from 
that hereinbefore specified, which constitutes improper, fraudulent, or dis
honest dealing. * * * ." 

Where there is a division of fees between a licensed broker and any <~ther 
person, whether exempt or not, in which there has been a violation of any 
of the provisions hereinabove cited, or a violation of any other provision of 
the Chapter, each case must be judged on its own facts. 

But it is our opinion that the mere division of a fee between a licensed 
broker, and one who is exempt under Section 1905.23, is not of itself sufficient 
as grounds for the revocation of a broker's license. 

LEGAL SETTLEMENT: TWO YEARS TO ESTABLISH: To establish 
a legal settlement in a county requires two years residence after July 1, 
1941. (3829.088, 3828.092, c., '39) 

July 8, 1942. Mr. Clark 0. Filseth, County Attorney, Davenport, Iowa.: 
This will acknowledge receipt of your letter of June 22, wherein you ask our 
opinion on the following question: 

"I have a request" for an opinion from our Scott County Welfare Department 
that hinges on the interpretation of the statutes on residence for poor relief 
purposes and particularly the statute as amended, which now requires a two 
year residence in order to establish a legal settlement for poor relief. 

The following are the facts: 
'A resided in Davenport, Scott County, Iowa until July 12, 1940, at which 

time her legal residence was unquestionably in Scott County. On July 12 
she moved to Keokuk where she remained a legal resident until November 3rd, 
1941, at which time she was taken to Iowa City where she is now in the 
hospital and under medical care.' " 

Section 3828.088, as it appeared in the 1939 Code of Iowa, read in part as 
follows: 

"Settlement--how acquired. 
qui red as follows: 

A legal settlement in this state may be ac-

1. Any person continuously residing in any one county of this state for a 
period of one year without being warned to depart as provided in this chapter 
acquires a settlement in that county, but if such person has been warned to 
depart as provided in this chapter, then such settlement can only be a.cquired 
after such person has resided in any one county without being warned to depart 
as provided in this chapter for a continuous period of one year from and after 
such time as such persons shall have filed with the board of supervisors of such 
county an affidavit stating that such person is no longer a pauper and intends 
to acquire a settlement in that county. 

2. Any person having acquired a settlement in any county of this state 
shall not acquire a settlement in any other county until such person shall 
have continuously resided in said county for a period of one year without being 
warned to depart as provided in this chapter.***" 

The 49th General Assembly amended said section by ·striking the words 
"one year" in lines two and ten thereof, and substituting in lieu thereof the 
words "two years". 

Section 3828.092 as it appeared in the 1939 Code of Iowa reads as follows: 
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"Notice to depart. Persons coming into the state, or going from one 
county to another, who are county charges or are likely to become such, may 
be prevented from acquiring a settlement by the authorities of the county, 
township, or city in which such persons are found warning them to depart 
therefrom. After such warning, such persons cannot acquire a settlement 
except by the requisite residence of one year without further warning." 

The 49th General Assembly amended said section by striking th words "one 
year without further warning" and by inserting in lieu thereof the following·: 
"two years after the filing of the affidavit as provided in subsection one of 
section 3828.088." 

Under the facts, as stated in your letter, "A" had a legal settlement in 
Scott County at the time of the effective date of the amendments to Section 
3828.088 and 3828.092 above quoted. The question then arises as to whether 
or not the legislature could by amendment lengthen the time necessary for 
"A" to reside in a county without notice to· acquire a legal settlement. 

It is our opinion that by merely residing in a county for any number of 
months less than the number necessary for the establishment of a legal 
settlement, no person acquires a vested right in his claim for legal settlement. 
It is our further opinion that the manner by which a person acquires a legal 
settlement is merely procedural and can be changed at any time by an act 
of the legislature. We have previously held that a notice to depart is un
necessary where a person receives aid from public funds. In your question, 
"A" did not reside in Lee County for a period of two years without being 
warned to depart or without receiving aid from public funds. 

It therefore follows that it is our opinion that the legal settlement of "A" 
in your question is still in Scott County, Iowa. 

Your attention, however, is called to the fact that liability for medical care 
in the Iowa City hospital is not dependent upon legal settlement. See our 
opinion under date of February 13, 1939, found at Page 84 in the 1940 report 
of the Attorney General. 

MINORS: COMMITTED TO GLENWOOD: ·coUNTY OF MOTHER'S 
LEGAL SETTLEMENT LIABLE TO STATE FOR EXPENSE: Where 
a child is committed to the State School at Glenwood the county liable for 
the expense to the state is the county wherein the child's mother has estab
lished legal settlement. 

July 16, 1942. Mr. Glenn L. Eichhorn, County Attorney, Montezuma, Iowa: 

This will acknowledge receipt of your letter of July 9, wherein you ask 
our opinion on the following question : 

"We would like an Attorney General's opinion as to the legal settlement 
under the following facts: 

Mrs. A. holds an undisputed legal settlement in Jasper County, Iowa. She 
acquired her legal settlement through marriage approximately three years 
ago. Before she was married she made her home with her parents in 
Grinnell, Poweshiek County, Iowa. Prior to her marriage she delivered two 
illegitimate children. After her marriage she took the youngest son with her, 
leaving the older one, R. with the grandparents in Grinnell, Poweshiek County, 
Iowa. Recently Mrs. A.'s son, R., 12 years old has been committed to the 
state school at Glenwood, Iowa. 

Which county would be liable for the expense to the State of Iowa for the 
care and keep of this son while confined in the Glenwood school. Would it 
be Jasper County, the mother's place of legal settlement, or Poweshiek County?" 
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Section 3828.088, 1939 Code of Iowa, reads in part as follows: 

"Settlement-how acquired. A legal settlement in this state may be ac
quired as follows: 

4. A married woman has the settlement of her husband, if he has one in 
this state; if not, or if she livel' apart from or is abandoned by him, she may 
acquire a settlement as if she were unmarried. Any settlement which the wife 
had at the time of her marriage may at her election be resumed upon the death 
of her husband, or if she be divorced or abandoned by him, if both settlements 
were in this state. * * * 

6. Illegitimate children take the settlement of their mother, or, if she has 
none, then that of their putative father." 

From the facts as stated, Mrs. A. holds undisputed settlement in Jasper 
County. Also, it is apparent that, under the provision of Section 3828.088, 
Subsection 6, above quoted, that the <!hild, R, has the same legal settlement as 
his mother, namely Jasper County. 

Chapter 135, Acts of the 49th General Assembly, which became effective 
January 1, 1942, repeals Sections 3406 to 3410, inclusive, 1939 Code of Iowa, 
and Subsections 2 of said Chapter 135 provides as follows: 

Chapter one hundred seventy (170) Code, 1939, is amended by aqding 
thereto the following: "Sections three thousand four hundred seventy.,seven 
and one-tenth (3477.1) to three thousand four hundred seventy seven and 
seven-tenths (3477.7) inclusive of chapter one hundred seventy-two (172) of 
this title shall, insofar as applicable, apply to this chapter. As applied to this 
chapter, unless from the context another meaning is apparent, the terms "the 
hospital" and "this hospital" used therein shall mean "this school", and the 
terms "patient" or "patients" shall mean the same as "inmate" or "inmates". 

Sections 3477.1 and 3477.3, 1939 Code of Iowa read as follows: 

"Clothing. The superintendent shall supply all patients with clothing 
when not otherwise supplied. The actual cost thereof together with the neces
sary and legal costs and expenses attending the care, investigation, commit
ment, and support in the hospital shall be paid: 

1. By the county in which the patient has a legal settlement provided that 
for the purpose of this chapter a minor child must have physically resided 
in the county at least one year for same to be deemed the county of his 
settlement. 

2. By the state when such person has no legal settlement in the state or 
when his settlement is unknown. The residence of any patient shall be that 
existing at the time of admission. 

Liability of county for support. Each county shall be liable to the state for 
the support of all patients from that county in the hospital. The amounts due 
shall be certified by the superintendent to the state comptroller who shall col
lect the same from the counties liable, at the times and in the manner required 
for the certification and collection of money from counties for the support of 
inmates of hospitals for the insane." 

It will be noted that the child, R, has not lived with his mother in Jasper 
County for a period of one year. Therefore, Subsection 1 of Section 3477.1, 
above quoted, has no application. Also, the legal settlement of the child, R, 
is definitely known to be in Jasper county. Consequently, Subsection 2 of 
Section 3477.1, above quoted, has no application. We turn then to the first 
sentence of Section 3477.3, which, when read in conjunction with Section ~ 
of Chapter 135, Acts of the 49th General Assembly, reads as .follows: 
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"Each county shall be liable to the State for the support of all inmates 
from that county in the school ...... " 

It is our opinion that the problem presented should be controlled by the 
wording of Section 3477.3, and that consequently Poweshiek County should 
pay for the care of the child, R, while he is an inmate at the State School at 
Glenwood. 

LEGAL SETTLEMENT: MINOR COMMITTED TO WOODWARD HOS
PITAL: CHILD'S LEGAL SETTLEMENT REMAINS IN COUNTY 
WHERE COMMITTED: REGARDLESS OF PARENTS' CHANGE OF 
SETTLEMENT: The legal settlement of a child committed to Woodward 
Hospital remains in the county from which it was committed, regardless of 
any change of legal settlement of its parents. 

July 31, 1942. Mr. Wm. C. Hanson, County Attorney, Jefferson, Iowa: 
This will acknowledge receipt of your letter of July 27, wherein you ask our 
opinion oil the following question: 

"A and B are husband and wife and have a child C, who is a minor. All 
three are residents of Greene County, Iowa, at the time that C is committed 
to the Woodward Hospital. Later A and B moved to Des Moines in Polk 
County. On the 15th day of August, 1940 A sued B for divorce and a decree 
was granted on that date, and under and by virtue of the terms of the decree, 
the defendant B was granted the care, custody and control of the minor child 
c. 

"While in Des Moines and on the 27th day of September, 1940, B was served 
with notice to depart, on the 9th day of November, 1940 A was likewise served 
with a notice to depart. Subsequent to the divorce, B married D, and D's legal 
settlement is Polk County; and B and D have been living together since their 
marriage in Des Moines, Iowa. 

"On the 22nd day of April, 1942, C died, still an inmate of the Woodward in
stitution. The question now arises, 'Where is the legal settlement of the minor 
child C?' 

"I wish now to call your attention to the fact that on April 25, 1939 in the 
1940 volume of Reports of the Attorney General, at page 195, and also on April 
27, 1939, at page 203 of the same volume, the Attorney General's Office ruled 
that the legal settlement of the wife is the same as her husband, and her 
children by a previous marriage have the same legal settlement as their 
mother if they are left in her custody. 

"However, in paragraph 3 of section 3828.088 of the 1939 Code of Iowa, it is 
provided that no person being supported by public funds can change his legal 
settlement, and the question arises as to whether or not this is applicable to a 
person under the disability of minority, the same as it is to a person under 
the disability of insanity, feeblemindedness and other disability. 

"The Attorney General's opinions of 1938 at page 254 indicate that the 
settlement of a person committed to a state institution does not change during 
the time of commitment, even though the person controlling the committed 
perscn's settlement may change his own settlement. This is also indicated in 
207 Iowa 1117 to 1120. 

"In the facts as stated here, however, the Court by order has changed 
the custody of the child to the mother, B, and the mother has remarried an
other and has obtained a legal settlement in a different county. 

"I have recited the above situations with the thought that you will be able 
to reconcile the opinions and indicate to me where in your opinion the legal 
settlement of C was at the time of her death, said settlement being for the 
purposes of administering relief for funeral expenses. The question has re
solved itself into the payment of the funeral bill." 

11 
Section 3828.088, 1939 Code of Iowa, reads in part as follows: 
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Settlement--how acquired. A legal settlement in this state rna'· be acquired 
as follows: 

* * * 
3. Any such person who is an inmate of or is supported by any institution 

whether organized for pecuniary profit or not or any institution supported by 
charitable or public funds in any county in this state or any person who is being 
supported by public funds shall not acquire a settlement in said county unless 
such person before becoming an inmate thereof or being supported thereby 
has a settlement in said county. 

4. A married woman has the settlement of her husband, if he has one in 
this state; if not, or if she lives apart from or is abandoned by him, she may 
acquire a settlement as if she were unmarried. Any settlement which the 
wife had at the time of her marriage may at her election be resumed upon the 
death of her husband, or if she be divorced or abandoned by him, if both settle
ments were in this state. 

5. Legitimate minor children take the settlement of their father, if there be 
one, if not, then that of the mother. 

As you have stated, we have previously held and still hold that the legal 
settlement of a wife is the same as her husband, and the children by her pre
vious marriage have the same legal settlement as their mother, if they are 
left in her custody. 

Under the facts as stated in your letter, the child "C" had a legal settle
ment in Greene County at the time she was committed to Woodward. From 
the time the child was committed to Woodward, the public exercised a restraint 
upon the activities of such child and insofar as the family relationship between 
the child and its mother was concerned, such relationship ceased to exist. In 
the case of Polk County vs. Clarke County, 171 Iowa, 558, the Supreme 
Court held in effect that the legal settlement of an insane wife com
mitted to the hospital for the insane from the county of her residence and legal 
settlement, remained unchanged by any act of the husband, such as a removal 
and the establishment of a new legal settlement in another county, so long as 
public restraint continued over the wife. 

It is om: opinion that the principles as stated in the above mentioned case 
are applicable to the instant case and that consequently, the legal settlement 
of the child "C" remained in Greene County. 

It is our further opinion that the mere fact that the custody of "C" was 
given to her mother after the date of "C's" commitment to Woodward, and 
the mere fact .that her mother now has a new legal settlement through re
marriage, have no bearing on the issue any more than a voluntary removal 
and the establishment of a new legal settlement by "C's" mother. 

SCHOOLS AND SCHOOL DISTRICTS: TEACHER~ NOT HIRED OR RE
HIRED: APPEALS: COUNTY AND STATE SUPERINTENDENTS 
WITHOUT JURISDICTION: A County Superintendent of Schools does 
not have jurisdiction of appeals of teachers who are not hired or re-hired by 
School Board Directors, consequently the State Superintendent of Public 
Instruction has no jurisdiction in the matter. (4237, 4298, C., '39) 

August 10, 1942. Miss Jessie M. Parker, Superintendent of Public Instruc
tion, Des Moines, Iowa: We wish to acknowledge receipt of your recent in
quiry relative to the case of Emerald Olson vs. Independent School District 
of Fort Madison. 

The facts of this case, as we gather them from the documents and record~ 
submitted by your office and from the correspondence we have received from 
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the County Attorney of Lee County, Iowa, are that the teacher in question 
was not re-elected and was not given a new contract for the coming school 
year. It appears that the teacher was not discharged under the provisions of 
Section 4237 of the 1939 Code of Iowa. It is a case of the school board not 
giving a teacher a new contract to teach in that particular school. 

The record shows that an affidavit was filed by the teacher in question in 
accordance with the provisions of Section 4298 of the 1939 Code of Iowa, with 
the County Superintendent and that in compliance with an order of the County 
Superintendent the Secretary of the Board of Directors of the Independent 
School District of Fort Madison filed a copy of the minutes of the Independent 
School District of Fort Madison relative to the action taken by the Board in 
connection with the immediate controversy. It is clear from this record that 
the action taken by the Board of Directors, in the instant case, was that the 
teacher would not be offered a new contract and that the employment would 
terminate at the end of the school year. 

The County Superintendent when considering this matter, among other 
things, ruled as follows : 

"* * * that the action of the Directors of the Independent School 
District complained of constitutes a failure to re-hire; that the hiring, re
hiring, failure to hire and failure to re-hire are actions peculiarly within the 
discretion of the Directors of the School District; that no appeal is contem
plated by Chapter 219 of the Iowa Code from an exercising of this dis
cretion; that an examination of the transcript does not disclose that the ap
pellant was discharged by any action of the Directors of said School District 
but rather was not hired or re-hired. . 

"It is therefore ordered that the Appeal of Emerald Olson be and the same 
is hereby dismissed." 

Without adopting any of the above quoted language it is our opinion that 
the County Superintendent properly ruled that he had no jurisdiction in the 
immediate case. 

Section 4298 of the 1939 Code of Iowa provides as follows: 

4298 Appeal to county superintendent. Any person aggrieved by any de
cision or order of the board of director~ of any school corporation in a matter 
of law or fact may, within thirty days after the rendition of such decision or 
the making of such order, appeal therefrom to the county superintendent of 
the proper county; the basis of the proceedings shall be an affidavit filed with 
the county superintendent by the party aggrieved within the time for taking 
the appeal, which affidavit shall set forth any error complained of in a plain 
and concise manner. 

Our Supreme Court has recently considered this section in the case of Inde
pendent School District vs. Samuelson, 222 Iowa 1063. In that case the teacher 
entered into a contract with the School District as Superintendent for the 
School District for the ensuing school year, the contract was in the ordinary 
form but contained the following clause: "This contract may be terminated 
at any time by the second party for any reason by giving thirty days notice 
in writing of such intention to said first party". Following the making of the 
contract some friction arose between the School Board and the Superintendent 
and the School Board cancelled the contract and gave notice as provided there
in. The Superintendent attempted an appeal to the County Superintendent 
by filing an affidavit with the County Superintendent as provided in Section 
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4298 of the Code. Quoting from the Court in its opinion we find the following 
discussion relative to the applicability of Section 4298 of the Code: 

"We have held recently that if a teacher is discharged under the provisions 
of section 4237 an appeal must be taken to the county superintendent and a 
failure to do so appeal will bar an action at law for the recovery of compen
sation or damages. Schrader v. School District, 221 Iowa 799, 266 N. W. 473. 
But we have no situation under this record similar to the facts appearing in 
the cited case. However, it would follow that unless the teacher was discharged 
under the provisions of section 4237 an appeal to the county superintendent 
would not be available. 

"Section 4298 of the Code provides that any person aggrieved by any deci
sion or order of the board of directors of any school corporation may appeal 
within thirty days from the rendition of such decision or order, but it must be 
held that the provisions of this section are not all inclusive and that it is not 
all actions of the school bo·ard which must be appealed to the county superin
tendent before action in the courts will lie. The last mentioned section pro-· 
vides that such an appeal may be taken on any matter involving question1< of 
law or fact, and section 4302 provides an appeal from the decision or order 
of the county superintendent to the state superintendent, and the latter section 
provides that the decision when made by the state superintendent shall be 
final. These sections are only applicable however in cases or questions in 
which the county superintendent and the state superintendent have jurisdic
tion. [Italics ours]. 

"We do not think that either the county superintendent or the state super
intendent had jurisdiction to entertain the appeals of the teacher, Baker, in the 
instant case, and it is our conclusion that the motions interposed by the school 
district questioning such jurisdiction and asking that the alleged appeal be 
dismissed, should have been sustained. If the school board had no jurisdic
tion under the provisions of the teacher's contract to cancel the same, then 
the teacher had his action at law for compensation or damages when his con
tract was illegally terminated by the board, and it was not necessary for him, 
indeed it was not permissible, to appeal to the county superintendent." 

It is our conclusion that the above mentioned language is applicable to the 
immediate case and that the County Superintendent was correct in his ruling 
that he had no jurisdiction to entertain the appeal and that he was .not re
quired nor did he have authority to hear the appeal on the merits of the con
troversy. Inasmuch as the County Superintendent had no jurisdiction to 
entertain the appeal it necessarily follows that the State Superintendent 
would have no jurisdiction in the matter, and it is our opinion that the order 
of that State Superintendent of Schools directing the County Superintendent of 
Schools of Lee County, Iowa, to reopen the case, should be withdrawn. 

STATE OFFICERS AND DEPARTMENTS: STATE EMPLOYEES' VA
CATION TIME CONSIDERED EARNED VACATION: CHANGING 
POSITIONS WITH STATE: VACATION TIME FOLLOWS TO NEW 
POSITION: Vacation time granted to State Employees should be treated 
as an earned vacation and where employee leaves one state department 
to go to work for another state department his vacation time should follow 
him to his new employment. (Ch. 90, 49th G. A.) 

August 11, 1942. State Board ·of Social Welfare, Des Moines, Iowa: This 
will acknowledge receipt of your letter of August 7, wherein you have asked 
our opinion on the following question: 

"The State Department of Social Welfare respectfully requests your opinion 
as to whether vacation pay should be given an employee of this department in 
the following situations: 
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1. An employee who has worked for the department more than two years, 
resigns and goes into private employment. 

2. An employee who has worked for the department more than two years, 
resigns and goes into federal employment. 

3. An employee who has worked more than two years for the department, 
resigns and goes to work for another agency of the State of Iowa. 

4. An employee who has worked for the department more than two years, 
resigns and goes into the federal military service." 

Chapter 90 of the Acts of the Forty-ninth General Assembly, State of Iowa, 
reads in part as follows: 

"* * * All employees of the state * * * are granted one week's 
vacation after one year's employment and two weeks' vacation per year after 
two or more years' employment, with pay. * * * " 

There seem to be two interpretations of the meaning of the word "vacation". 
The first is that a vacation is something that is earned and is, therefore, a 
bonus for services past rendered. The second is that a vacation is a rest 
period or a period between terms of employment, during which, the employee 
is relieved from his active duties under the theory that the employee will be 
better fitted to perform his duties for the employer after he returns from such 
vacation. 

It is our understanding that the federal government and most private em
ployers recognize the bonus theory, that is, under the federal rule, for each 
month that an employee has worked, he earns two and one-half days' vacation 
and the pay for two and one-half days per month of employment under or
dinary circumstances, will be given to the employee on the termination of his 
employment. 

Vacation leave of a _state employee, however, is governed by the above 
quoted statute. An employee of the state must work one full year before he 
is "granted one week's vacation" and such employee must work two years be
fore he is "granted two weeks' vacation". It is plain to see that a state em
ployee must work fifty-two weeks of the first year Gf his employment; that 
he must work fifty-one weeks of the second year of his employment and fifty 
weeks of each succeeding year of his employment in order to receive full 
pay. 

For the purposes of this opinion, let us suppose that "A" is employed by the 
state on March 1, 1939; that "A" takes one week's vacation in the month of 
June, 1940 and takes two weeks' vacation in the month of June, 1941 and that 
he has not as yet taken any vacation in the year 1942. Under the provisions 
of our statute, he "is granted" two week's vacation in the year 1942. Also it 
appears that "A" should be entitled to take his vacation in the year 1942 any 
time after March 1, 1942. Through reasons best known to "A" or his immediate 
supervisor, "A" has not taken his vacation up to the present date and now 
submits his resignation effective two weeks from date and wishes to quit work 
immediately. Can it be said that "A" has not earned two weeks' vacation with 
pay? We think not. In such case, "A" would have worked fifty weeks be
tween the dates, March 1, 1941 and March 1, 1942-all that he had to work, 
and through reasons of his own and at the request of his immediate super
visor, he has not taken any time off in 1942. We believe that he should be paid 
for the two weeks in 1942 from and after March 1, 1942, in which he worked 
and during which time, he did not have to work. 

• 
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In support of the theory that a vacation is a rest period, it might be ar
gued that when "A" ceased to perform duties, he ceased to be an employee, 
and therefore, should be removed from the payroll, effective immed~tely. We 
do not feel that this is the preferable interpretation. -It is our opinion that as 
long as an employee is carried on the payroll, that he is entitled to receive 
his pay even though the employee did not, in fact, perform any services during 
the last two weeks of his employment. 

We do not mean to say that an employee could insist upon his vacation pay 
as a matter of right. If the employer wishes to discharge the employee, ef
fective immediately, it is our opinion that the employee would not be entitled 
to vacation pay. In other words, the employee would cease to become an em
ployee effective immediately and so could not be carried on the payroll. 

Again, supposing "A" took his two weeks' vacation and came back to the 
office long enough to receive his check and then quit. There is nothing in the 
statute which would prevent this. In sections 1, 2 and 4 of your letter, there 
is no question involved of an employee being on two state payrolls. We be
lieve that what an employee does during his vacation time is a matter that 
concerns only him and does not concern the state of Iowa. We do not believe 
that the state has a right to ask what an employee is going to do in his vaca
tion period and if he chooses to go to work at some other job, that is his own 
affair. 

With regard to section 3 of your letter, we feel that a distinction should 
be made. An employee of the State Department of Social Welfare or any other 
department of the state who switches jobs to another department of the state, 
does not cease to become an employee of the state. His relationship to the 
state continues on. If he were allowed to draw vacation pay from one depart
ment and actual pay from another department ( ' the state, he would be re
ceiving double pay from the same employer, viz., the state of Iowa. However, 
this does not mean that his vacation rights should not continue and follow him 
over to his new job. He should receive his vacation in his new employment 
by a new state agency just as he would if he remained in the employ of the 
original state agency. 

We reach the conclusion, therefore, that vacations should be treated as earned 
vacation and that the answer to sections 1, 2 and 4 of your letter should be that 
such employee should receive two weeks' vacation with pay and that the answer 
to section 3 of your letter should be that such employee should not receive two 
weeks' vacation with pay from your department, but rather that his vacation 
rights should follow him to his new employment and that he should receive two 
weeks' vacation with pay from the new state agency employing him. 

MOTOR VEHICLE FUEL TAX: REFUNDS: RECORDS AND APPLI
CATION TO BE CONFIDENTIAL: Under the Motor Vehicle Fuel Tax 
Law it would be unlawful for the Treasurer of State to permit oil com
panies to make photostatic copies of refund applications, since by law the 
records are to be confidential. (Ch. 251.3,C., '39) (Ch. 180, 49th G. A.) 

August 13, 1942. Hon. W. G. C. Bagley, Treasurer of State, Des Moines, 
Iowa: This will acknowledge receipt of your letter of the 11th instant where
in you ask the opinion of this department relative to the following legal ques
tion. The facts are as follows: 
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Under the Iowa Motor Vehicle Fuel Tax Law, it is provided that when motor 
vehicle fuel is used for the purpose of operating or propelling stationary gas 
engines, farm tractors, etc., the person paying the license fees for such motor 
vehicle fuel shall be reimbursed and repaid the amount of such license fee upon 
presenting to the Treasurer a claim for refund, which claim shall be upon a 
form prescribed by the State Treasurer and shall'be verified by the oath of the 
claimant and shall have attached thereto the original invoice or invoices 
showing the purchase of the motor vehicle fuel on which a refund is claimed. 

Legal question: 

May the Treasurer of State lawfully permit officers, employees or other 
representatives of certain oil companies to make photostatic or other copies 
of the applications for refund above referred to? 

The answer to this question involves the interpretation of several sections 
of the Iowa Motor Vehicle Fuel Tax Law, to-wit: Chapter 251.3, Code of Iowa, 
1939. 

We hereinafter set out such sections which we think are pertinent: 
Section 5093.26 
"All books and records required to be kept under the provisions of this 

chapter or which the treasurer is authorized to require under the provisions of 
this chapter, whether by the distributor, a service station operator, a motor 
vehicle transport license holder or a railroad company or other carrier, shall 
at all times be open to the inspection of the treasurer of state or his duly 
E.uthorized representatives, and it shall be lawful for the treasurer of state or 
his representatives or agents, or employees, to enter upon the premises where 
the business of any such person is conducted, or wherever said records may be 
found for the purpose of examining the same or any other records relating to 
the payment or the liability for payment of any motor vehicle fuel license fees 
due the state and remain as long as necessary to complete said inspection and 
examination. It shall be lawful also for said treasurer or his agents, em
ployees, or representatives, to examine all of the equipment used by any of 
said persons in the transaction of such business and to enter upon the premises 
of any such persons for that purpose." (Italics ours) 

Section 5093.27 
"All information obtained by the treasurer or his representatives, agents 

or employees from the examination of the records required to be kept under the 
provisions of this chapter shall be treated as confidential and shall not be di
vulged except to a representative of the state having some responsibility in 
connection with the collection of motor vehicle license fees, or in proceedings 
brought under the provisions of this chapter; provided, h&wever, that the 
treasurer s_hall make available for public information on or before the last day 
of the month following the month in which the tax is required to be paid the 
names of the distributors mnd the amount of the tax paid by each and the 
amount due, if any, from each of said distributors. * * * (Italics ours) 

"Any person violating the provisions of this section, and disclosing the con
tents of any records or reports re·quired to be kept or made under the pro
visions of this chapter, except as hereinabove provided shall upon conviction 
be fined not less than one hundred dollars nor more than one thousand dollars 
or be confined in the county jail not less than thirty days nor more than six 
months." (Italics ours) 

Section 5093.29 
"Any person who shall use any motor vehicle fuel for the purpose of .operat

ing or propelling stationary gas engines, farm tractors, aircrafts or boats or 
for cleaning or dyeing purposes or for any other purpose except in motor 
vehicles operated or intended to be operated upon the public highways of the 
state and who shall have paid the license fees for such motor vehicle fuel im
posed by this chapter, either directly to the treasurer or indirectly by having 
the same added to the price of such fuel, and who shall have obtained a per
mit therefor as provided in this chapter, shall be reimbursed and repaid the 
amount of such license fees so paid, upon presenting to the treasurer a claim 
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for refund, which claim shall be in a form prescribed by the treasurer and 
shall be verified by the oath of the claimant and shall have attached thereto 
the original invoice or invoices showing the purchase of the motor vehicle fuel 
on which a refund is claimed, and shall state the name of the person from 
whom the motor vehicle fuel was purchased, the date of purchase, the total 
amount of such motor vehicle fuel, that the purchase price thereof lfas been 
paid and that said price included the motor vehicle fuel license fee payable to 
the state under the provisions of this chapter, that such fuel was used by the 
claimant otherwise than in motor vehicles operated or intended to be O.Per
ated upon the public highways of this state * * *. 

"When motor vehicle fuel is sold to a person who shall claim to be entitled. 
to a refund of the motor vehicle fuel license fees herein imposed, the seller 
of sucl;l motor vehicle fuel, shall make out separate invoices for each purchase 
on forms which shall be approved by the treasurer showing the name and 
address of the seller and the name and address of the purchaser, the number 
of gallons of motor vehicle fuel so sold, written in words and figures, and the 
nature and kind of fuel so sold, and the date of purchase, and shall state that 
the purchase price includes the motor vehicle fuel license fee payable to the 
state; * * *·" 

Section 5093.36, Code of Iowa, 1939 as amended by Section 14 of Chapter 
180 Laws of the 49th General Assembly: 

"The treasurer is authorized and empowered to make such reasonable rules 
and regulations relating to the administration and enforcement of this chap
ter as he may deem reasonable * * *." 

In this connection, it should be said that pursuant to the authority vested in 
the treasurer by said Section 5093.36, the treasurer of this state has promul
gated a rule to the effect that all dealers must retain a carbon copy of the in
voice given to purchasers who claim to be entitled to a refund of the motor 
vehicle fuel license fees provided for in this chapter. 

In construing new statutes, the rule was laid down in a leading English 
case, decided in 1584, and referred to in 25 R. C. L. pp. 1015, 1016, section 254, 
Heydon's Case, 2 (Ill) Coke 7, 14 E. R. C. 816. 

"It was resolved by the barons of the exchequer that for the sure and true 
interpretation of all statutes in general, four things are to be discerned and 
considered: 

1. What was the common law before the making of the act? 
2. What was the mischief and defect for which the common law did not 

provide? 
3. What remedy the Parliament hath reserved and appointed to cure the 

diseases of the commonwealth? 
4. And the true reason of the remedy." 

The above guide for the construction of new statutes was approved by the 
Supreme Court of our state in the comparatively recent case of Jones v. 
Dunkelberg, 221 Iowa 1031, 1035. After quoting from this famous English 
case, the Supreme Court of Iowa, speaking through Justice Parsons, said: 

"The doctrine therein (Heydon's case) stated has been followed ever since. 
It is common sense applied to these conditions. As supporting these views, 
Woods v. Mains, 1 G. Greene, 275; Stephens v. Davenport & St. P. R. Co., 36 
Iowa 327; State v. Sherman, 46 Iowa 415; Cos son v. Bradshaw, 160 Iowa 296, 
141 N. W. 1062, * * * Smith v. Sioux City Stock Yds. Co., 219 Iowa 1142 
* * *. We say, what was the state of the law before the passage of the 
act; what was the mischief and defect for which the law did not provide; 
what remedy does the new act create; and what is the true reason of the 
remedy?" 

In line with the reasoning employed in this case we think it pertinent to in-
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quire as to what was the purpose of the passage of the law providing for re
funds to certain users of motor vehicle fuel. The refund law was passed for 
the sole purpose of providing exemptions to certain classes of individuals from 
the imposition of the license fees provided for in Chapter 251.3 of our Code. 

In order to obtain the refund the Legislature required that the person who 
claimed to come within the exempted class file an application setting. forth cer
tain facts. The applicant was further required to attach to said application 
the original invoice covering the purchase of motor vehicle fuel on which ex
emption was claimed. This original invoice is of course obtained from the 
dealer who is required by Section 5093.29 to make out separate invoices for 
each purchase on forms which shall be approved by the treasurer. In addi
tion thereto, by rules promulgated by the department, the motor vehicle fuel 
retailer is required to keep a copy of said invoice for a period of·three years. 

Now, it is clear that these requirements were included in the Act for the 
sole and only purpose of enabling the treasurer to determine whether or not 
the applicant was entitled to the refund claimed. 

Clearly, it was not the intention of the Legislature that the public was to 
become the beneficiary of the information furnished by the dealer and the 
claimant. 

In other words, in setting up the machinery by which exempted persons 
obtain the refund, the Legislature clearly had one purpose and one only in mind 
and that was to provide the treasurer with sufficient information to enable 
him to pass on the validity of the claim. The question then arises as to 
whether, under the provisions of Sections 5093.26 and 5093.27, the treasurer 
may lawfully divulge the information contained in the refund applications. We 
think not. Section 5093.26 provides: 

"All books and records required to be kept under the provisions of this 
chapter, or which the treasurer is authorized to require under the provisions 
of this chapter, whether by distributor, a service station operator * * *, 
shall at all times be open to the inspection of the treasurer of state or his 
'duly authorized representatives * * * ." 

Section 5093.27 provides: 
"All information obtained by the treasurer or his representatives, agents 

or employees, from the examination of the records required to be kept under 
the provisions of this chapter shall be treated as confidential and shall not be 
divulged except to a representative of the state." (Italics ours) 

The statute further provides: 

"Provided, however, that the treasurer shall make available for public in
formation on or before the last day of the month * * * the names of 
the distributors and the amount of the tax paid by each and the amount due, 
if any, from each of said distributors." 

The last paragraph of said section contains the penalty clause. We find, 
therefore, that these sections specifically require that all information ob
tained by the treasurer or his representatives, agents or employees from the 
examination of the records required to be kept under the provisions of this 
chapter shall be confidential. It, therefore, becomes pertinent to inquire as 
to whether the invoice which forms a part of the application for refund is a 
record "required to be kept". We answer this in the affirmative. Section 
5093.29 provides: 
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"When motor vehicle fuel is sold to a person who shall claim to be entitled 
to a refund * * * the seller of such motor vehicle fuel shall make out 
separate invoices for each purchase on forms which shall be approved 'by the 
treasurer * * * ." 

We are of the opinion, therefore, that this is a record required to be kept 
under the provisions of Sections 5093.26 and 5093.27. Particularly do we be
lieve this conclusion justified because the treasurer, under authority of this 
chapter, has promulgated a rule that copies of said invoices shall be retained by 
the dealer for a period of three years. 

It is therefore, under the provisions of this chapter, manifestly, a record 
"required to be kept" and as we have learned, all records required to be kept 
under the provisions of this chapter must be treated as confidential. 

Lastly, we make the following observation: 
In reading Section 5093.27, it will be noted that the treasurer is prohibited 

not only from divulging information furnished by distributors, but "all rec
ords required to be kept under the provisions of this chapter". If it had been 
the intention of the Legislature to limit the application of Section 5093.26 and 
Section 5093.27 to the information contained in reports required to be made by 
distributors, it would have been an easy matter to have so provided. Instead, 
the Legislature used the all-inclusive phrase, to-wit: "records required to be 
kept under the provisions of this chapter". · 

We reach the conclusion, therefore, that it would be unlawful for the treas
urer of state to permit the oil companies referred to earlier in this opinion to 
make photostatic or other copies of the refund applications. 

HIGHWAYS: HEDGE AND TREES GROWING IN HIGHWAY: NO 
DUTY ON ADJOINING LANDOWNER TO TRIM OR DESTROY: There 
i!l no duty on adjoining landowner to trim or destroy brush or trees, growing 
naturally upon public highways, which are- not being used as hedge or 
fences. (Ch. 247, C., '39) 

August 24, 1942. Mr. Forest L. Bedell, County Attorney, Newton, Iowa:_ 
We wish to acknowledge receipt of your recent letter in which you ask for our 
opinion on the following question: 

Can the owner of land adjoining public highways, other than primary high
ways, be required to cut or otherwise destroy or remove brush or trees growing 
on such public highway adjoining his land? 

We find in the 1917-18 volume of the Attorney General's opinions, page 5~2, 
an opinion that the owner of land adjoining a public highway cannot be re
quired to remove trees and underbrush from that portion of the highway lying 
between a hedge fence owned and used by him and the travel portion of the 
highway. This opinion, in part, in discussing what is now Chapter 247, 1939 
Code of Iowa, reads as follows: 

"The object and purpose of this act is to require the owner of hedges along 
the public highways to keep them trimmed and cut back to a given height 
above the ground and upon failure to do so the expense thereof may be as
sessed and taxed against the land upon which the hedge is located." 

While it is true that the law in effect at the time the opinion was written 
was not quite as broad as Section 4830 in that, in part, the statute at that time 
read "* * * With the exception of osage hedge fences, no trees or shrub-
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bery, except as hereinafter provided, shall be permitted on the line of the 
highway along the public road, * * *". Whereas, Section 4830 now reads, 
"* * * no trees or shrubbery, except as hereinafter provided, shall be per
mitted on the line or within the limits of the highway, * * *" 

It is our opinion that the purpose of the law was to require the trimming of 
hedges that were used as fences and to require the destruction of certain trees 
that were used as fences and not to make it the duty _of the adjoining land
owner to keep the brush cut that grows in the public highway. You will note 
in Sections 4830 and 4831 the following language: 

4830 Hedges and windbreaks-trimming * * * With the exception of 
osage orange hedge fences, no trees or shrubbery, except as hereinafter pro
vided, shall be permitted on the line or within the limits of the highway, unless 
the same shall be used as a windbreak for residences, orchards, or feed lot, 
and no windbreak shall exceed forty rods in length, such forty rods to be de
termined by the owner within one day when requested by the board of super
visors; and in case he neglect 'Or refuse to designate the forty rods of wind
break he desires, the board of supervisors shall select such forty rods of 
hedge. 

4831 Destruction by supervisors-tax. The board of supervisors shall have 
the authority to enforce the provisions of this chapter and destroy or cut back 
the hedges or trees, as specified above, upon the failure of any owner of the 
hedge or fence so to do. * * * (Italics ours) 

This language would seem to indicate that the Legislature did not intend 
to require the adjoining landowner to destroy the brush that volunteers in the 
public highway. 

It is our opinion that the amendment of the 39th General Assembly, above 
mentioned, was not intended to make it the duty of the landowner to cut 
brush and trees growing on the public highway but rather to require the 
trimming or cutting of hedge fences that extend over the line of the high
way. 

It is our co;nclusion that Chapter 247 of the 1939 Code of Iowa does not make 
it the duty of the adjoining landowner to trim or destroy the brush or trees 
growing naturally upon the public highway and not used as hedge or fence. 

INSURANCE: RETALIATORY STATUTE: RECIPROCAL OR IN
TER-INSURANCE EXCHANGE :A domestic reciprocal exchange need not 
be actually licensed to do business in the state of domicile of the foreign ex
change seeking to do business in Iowa before the Insurance Commissioner is 
permitted or required by Chapter 280, 49th G. A. to retaliate in the collection 
of taxes or fees. 

August 28, 1942. Hon. Charles R. Fischer, Commissioner of Insurance, Des 
Moines, Iowa: We have your request for an opinion on the following ques
tion: 

"Must a domestic reciprocal exchange be actually licensed and doing business 
in the state of domicile of such foreign exchange, before the Commissioner is 
permitted or required by Chapter 280, 49th G. A. to retaliate in the collection 
of taxes or fees?" 

Chapter 280, Acts of the 49th General Assembly provides as follows: 

"Section 1. If the Commissioner of Insurance or chief insurance officer of 
any other state or territory of the United States, claiming to proceed under 
existing or future laws of any such state or territory, shall require reciprocal 
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or inter-insurance exchanges of this state or the agents thereof to make any 
deposit of securities in such other state or territory for the protection of 
policyholders or otherwise or to make payment of taxes, fines, penalti~s cer
tificates of authority, license fees or otherwise or subject them to any restric
tions, obligations, conditions or penalties, greater than are required or im
posed by the laws of the state of Iowa relating to reciprocal or interinsurance 
exchanges, from such exchanges of such other states or territories by the then 
existing laws of this state then and in every such case all such reciprocal or 
interinsurance exchanges of such other states or territories shall be and they 
are hereby required-to make like deposits for like purposes with the insurance 
department of this state and to pay to the Commissioner of Insurance taxes, 
fines, penalties, certificates of authority, license fees and otherwise in an 
amount of such charges and payments, and shall be subjected to the same re
strictions, obligations, conditions or penalties imposed by the Commissioner of 
Insurance or chief insurance officer of such other states under and by virtue 
of law, upon reciprocal or interinsurance exchanges of this state and the agents 
thereof." 

This statute is what is commonly known as a :retaliatory statute. Retaliatory 
statutes in connection with the transaction of the business of insurance, exist 
in practically every state of the United States. 

The courts of last resort of various states have in a number of instances had 
occasion to interpret retaliatory statutes, and in general it may be said that 
they have held that if the law of the state of the domicil of the foreign cor
poration seeking to do business in the state whose statute is under consider
ation provides for or permits a requirement not provided for in that state, that 
the retaliatory statute of that state is in effect. See 

Germ.ania Insurance Co. v. Swigert, 21 N. E. 530 (Ill.) 
Phoenix Insurance Company v. Welch, 29 Kan. 672 
State v. Insurance Company of North America, 100 N. W. 405 (Nebr.) 

The Iowa Court had occasion to pass upon a similar retaliatory statute in 
the case of State ex rel Phillips v. Fidelity & Casualty Company, 77 Iowa 648. 
The statute before the court was section 1154 of the code of 1873 . It appeared 
in the 1897 code as section 1736, and in the codes of 1924 and 1927 as section 
8969. Then it was superseded by an enactment found in Chapter 225 Acts of 
the 43rd General Assembly. The language of the statute which was before 
the court in State v. Casualty Company was as follows: 

"When by the laws of any other state any taxes, fees, * * * or other 
obligations or prohibitions, are imposed or would be imposed on insurance com
panies of this state doing, or that might seek to do, business in such other statt 
* * *, so long as such laws continue in force, the same obligations and pro
hibitions, of whatever kind, shall be imposed upon all insurance companies of 
such other state doing buiness within the state. * * *" 

The court held that it was not the enforcement of the law of New York 
against Iowa companies that gave rise to the retaliatory law of Iowa, but 
when by the laws of another state prohibitions "are imposed, or would be im
posed, upon insurance companies of this state." 

While the language of the statute then under consideration was not ex
actly as that on which your inquiry is made, nevertheless we can find no. sub
stantial difference. Certainly if the law of a foreign state makes any kind of 
provision for the Insurance Commissioner or chief insurance officer of that 
state to impose any tax prohibition, etc., which is different from that in Iowa, 
it is to be presumed that the insurance officer will carry out the provisions 
of the law. We believe the Iowa case just above alluded to is controlling. 

We therefore hold in answer to your inquiry that a domestic reciprocal ex-
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change need not be actually licensed to do business in the state of domicil of 
the foreign exchange seeking to do business in Iowa before the Commissioner of 
Insurance is permitted or required by Chapter 280 Acts of the 49th General 
Assembly to retaliate in the collection of taxes or fees. The existence of laws 
authorizing and requiring the collection of such taxes or fees is sufficient to 
make the Iowa retaliatory act as found in Chapter 280 Acts of the 49th Gen
eral Assembly effective. 

CLERK OF DISTRICT COURT: LICENSING AGENT FOR FEDERAL 
GOVERNMENT: CLERK TO RETAIN LICENSING FEE: Where a 
clerk of the district court is appointed licensing agent by federal authority 
the clerk is entitled to retain the twenty-five cent fee for each license issued 
in accordance with Federal Law. (5245, C., '39) 

September 2, 1942. Mr. Arthur H. Jacobson, County Attorney, Waukon, 
Iowa: We wish to acknowledge receipt of your letter of July 31, 1942, in 
which you ask for our opinion on the following matter: 

"The Clerk of the District Court of Allamakee County, Iowa, has been desig
nated as a licensing agent to issue permits to persons seeking to purchase ex
plosives in this county. This appointment is apparently made under public 
law No. 381 of the 77th Congress, chapter 633, first session, H. R. 3019. 

"Section 7 of this Act, which refers to the designation of licensing agents, 
states in part: 'Such agents may collect a fee of 25c for each license issued, 
and shall be entitled to no other compensation from the United States for their 
services.' 

"Code Section 5245 of the 1939 Code provides that fees and charges of 
whatever kind collected for official services by the Clerk of the District Court 
shall belong to the county. 

"The question now is-may the Clerk of the District Court who has been 
appointed a licensing agent under the above Federal Act, personally retain the 
25c fee which he collects for issuing permits?" 

Section 5245 of the 1939 Code of Iowa provides as follows: 

5245 Fees belong to county. Except as otherwise provided, all fees and 
charges of whatever kind collected for official service by any ~ounty auditor, 
treasurer, recorder, sheriff, clerk of the district court, and their respective 
deputies or clerks, shall belong to the county. 

It will be noted that this Section relates to "all fees and charges *** col
lected for official service by *** clerk of the district court.'' The designation of 
licensing agents, as above mentioned, is made by Federal authority and there 
is no absolute duty on the proper Federal official to designate the clerk cf 
the district court to serve as a licensing agent. The Federal law authorizes 
the appointment of persons to serve as licensing agents who are authorized 
by law to administer oaths and wherever possible the licensing agents shall 
be qualified officers or employees of the several States of political sub-divisions 
or public bodies thereof. 

It is our opinion that Section 5245, quoted above, is applicable only to fees 
and charges collected for official service which is required or provided for 
by the laws of the State of Iowa and that the clerks of district courts of the 
State of Iowa are entitled to retain the twenty-five cent fee for each license 
issued in accordance with the provisions of the above mentioned Federal law. 
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WARDEN OF PENITENTIARY: COPY OF MITTIMUS DELIVERED ON 
DEMAND OF INMATE: TENDER OF FEE: The Penitentiary Warden 
must deliver a copy of a mittimus when demanded by an inmate, when fees 
for such copy are tendered, as provided by law. (12488, C., '39) 

September 14, 1942. Hon. Percy A. Lainson, Warden, Iowa Stat(} Peniten
tiary, Fort Madison, Iowa: This will acknowledge receipt of your letter of 
the 12th instant wherein you ask for an interpretation of Section 12488, Code 
of Iowa, 1939 which provides as follows: 

"An officer refusing to deliver a copy of any legal process by which he 
detains the plaintiff in custody to any person who demands it and tenders 
the fees therefor, shall forfeit two hundred dollars to the person who demands 
it." 

The specific legal question is as to whether the above section applies to 
the warden of the penitentiary. In other words, must the warden of the 
penitentiary, upon demand, deliver to a prisoner a copy of the commitment 
under which such prisoner is held, providing, of course, that fee therefore is 
paid in accordance with the provisions of said section? 

We are of the opinion that the answer to this inquiry must be in the af
firmative. The statute in question is a part of Chapter 534, relating to 
habeas corpus. We know that this writ is frequently employed by prisoners 
in an attempt to gain their freedom. Therefore, we are of the opinion that 
when the legislature passed Section 12488, it must be presumed to have in
cluded under the term "an officer" the warden of the penitentiary. Cer
tainly he is the officer who detains the plaintiff. As you will note, the 
statute places the burden of furnishing a copy of the process upon the officer 
who detains the person, who, it is alleged, is illegally deprived of his liberty. 

We reach the conclusion, therefore, that when demand is made by an 
inmate of the penitentiary upon the warden for a copy of the mittimus by 
virtue of which such warden detains said prisoner, and the fees required by 
law are tendered, it is the duty of the warden to forwith furnish such prisoner 
with a copy of the process referred to. 

BEER: PERMIT: RENEWAL: PERMITTEE ABSENT FROM STATE: 
QUESTION OF "RESIDENCE" FOR COUNCIL: Where Class "B" beer 
permittee is temporarily absent from the state it is for the council to deter
mine whether permittee is a "resident" or "citizen" of Iowa in renewing the 
permit. (1921.104, C., '39) 

September 17, 1942. Mr. J. E. Don Carlos, County Attorney, Greenfield, 
Iowa: This is in answer to your letter of the 3d instant wherein you request 
the opinion of this department relative to the two following legal questions. 
For a statement of the facts, we quote from your letter: 

1. A Class B beer permit which had been issued to the wife expires this 
month. The husband left about six months ago for California and is working 
in a defense plant. The wife left Iowa as soon as school was over last spring 
which would be the last part of May and has not returned to Iowa. The chil
dren are now going to school in California. The applicant does own a house 
in town but they have stored most of their furniture. 

2. A Class B permit holder who is single with no dependants, left the 
State of Iowa about July 1st to work in a defense plant in the State of Georgia. 
Should his Class B permit be revoked as long as he has moved out of the State 
of Iowa and will not return for the duration? 
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It is our opinion as to your first question that as to whether the applicant 
is entitled to a renewal of her permit depends on whether or not she is still 
a citizen of the State of Iowa. This is a fact question to be determined by 
the City Council. If the permittee is still a citizen of Iowa, we are of the 
opinion that her mere temporary absence from the State would not constitute 
a ground for a denial of her application, assuming, of course, that she meets 
all other requirements. 

Section 1921.104 provides: 

"Except as otherwise provided in this Chapter, a Class B permit shall be 
issued by the authority so empowered in this Chapter to any person who: 

1. Submits a written application for a permit, which application shall 
state under oath: 

2. 

a. The name and place of residence of the applicant and the length of 
time he has lived at such place of residence. 
b. That he is a citizen of the State of Iowa. 
c. * * * 
d. * * * 
e. * * * 
f. * * * 
Establishes: 
a. That he is a person of good moral character. 
b. * * * 

3. * * * ." 
You will note that the permittee in question can readily comply with all of 

the requirements set out in Section 1921.104 unless it be with reference to the 
requirement contained in sub-section b. under Section 1, to-wit: 

"That he is a citizen of the State of Iowa." 
The pertinent inquiry then, in our opinion, is as to the true interpretation vf 

the term "citizen" as used in this statute. Under the facts outlined, is the 
permittee, referred to in your letter, a "citizen" of the State of Iowa? It 
is our opinion that as that term is used in this statute, it is synonymous with 
the term "residence." The courts, many times, had occasion to pass on the 

' meaning of this term. In Prowd v. Gore, 57 Cal. App. 458, 207 Pac. 490, the 
court said: 

"The word 'citizen,' while not convertible with the word 'resident' is often 
used synonymously with it, without any implication of political privileges." 

In the case, Standard Stoker Company v. Tower, 46 Federal (2d) 678, the 
court held that the terms "citizen," "inhabitant" and "resident" are for 
jurisdictional purposes synonymous terms. 

In the case of Darst v. Bates, 51 Ill. 439, the court held that one might 
be a citizen of one state within the meaning of Action of Congress, March 2, 
1867, providing for the removal of a cause from a state court to a federal 
court, and yet be a resident of another state. In the case of State v. Trustees, 
11 Ohio 24, it was held: 

"The word 'citizen' does not always mean the same thing. Thus we speak 
of a person as a 'citizen' of a particular place when we mean nothing more 
than that he is a resident of the place * * *." 

Thus, we find that the courts have held that the words "citizen" and "resi
dent", as frequently used in statutory enactment, are synonymous. We think 
that it is synonymous with the term "resident" as used in the beer law of our 
state. 
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We are constrained to say that the sole and only question to be determined 
in the posited case is whether the permittee in question is still a resident of 
the State of Iowa. If she is, we are firmly of the opinion that she is entitled 
to a renewal of her beer permit. As to whether or not she is a resident, is, 
of course, as we have indicated, a mixed question of law and fact. The Supreme 
Court of our state has many times had occasion to define the word "residence" 
or "legal residence." In Hinds v. Hinds, 1 Iowa 36, 41, the Supreme Court 
held that a "legal residence" as distinct from actual residing is such a 
residence as that when a man leaves it temporarily or on business he has 
the intention of returning to it and which, when he has returned to it, becomes 
and is de facto and de jure his residence. 

We reach the conclusion, therefore, that if the permittee in question has an 
intention of returning to the State of Iowa, and has not abandoned her home 
in your city as her permanent place of residence, she is a citizen of our state 
and is, therefore, entitled to a renewal of her permit, providing that she can 
meet all of the other requirements of law. The question with reference to 
her residence and the sufficiency of the application in its entirety is, of 
course, for the Council to determine. 

With reference to the second question contained in your letter, we are of 
the opinion that what we have herein above said disposes of this question. 
We are of the opinion that as the statute is now written, one may !eave the 
state for an indefinite period of time and still be entitled to a Class B permit 
providing he is still a resident of the state. Of course, in this case, as in the 
case under question number one, it is for the Council to determine whether 
the. permittee still has a residence in your county. 

FEDERAL SOLDIERS AND SAILORS RELIEF ACT: TAXATION: 
DWELLING TO BE OCCUPIED WHEN ENTERING SERVICE: Under 
the Federal Soldiers and Sailors Relief Act a dwelling must be occupied 
by a person entering the military service, or his dependents, at the time 
he enters the military service before he can avail himself of the provisions 
of said act. 

September 21, 1942. Hon. C. B. Akers, Auditor of State, Des Moines, Iowa: 
This is in reply to your letter of September 14, 1942, in which you request 
an opinion upon the following question: 

"Does Section 500 of the Federal Soldiers' and Sailors' Relief Act of 1940 
apply to a person in the armed service who owns a dwelling which is not 
occupied by that person's family or dependents but which is rented and which 
returns a small income?" 

Subparagraph one of Section 500 of the above Act provides as follows: 
The provisions of this section shall apply when any taxes or assessments, 

whether general or special, falling due during the period of military service 
in respect of real property owned and occupied for dwelling, agricultural, or 
business purposes by a person in militarv service or his dependents at the 
commencement of his period of military service and still so occupied by his 
dependents or employees are not paid. 

It is our opinion that under the statute quoted above no one may avail 
himself of the provisions of this Act whose dwelling was not occupied by him
self or his dependents at the time he entered the military service or which 
is not still occupied by his dependents after his entrance into the military ser-
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vice and when taxes fall due upon the dwelling. The language of this statute 
seems in itself so clear that we feel it unnecessary to elaborate further upon 
this proposition and conclusion. 

' TOWNSHIP TRUSTEES: COUNTY ATTORNEY TO REPRESENT: 
TRUSTEES WITHOUT AUTHORITY TO EMPLOY COUNSEL: EX
EMPTION: It is the duty of the County Attorney to represent the Town
ship Board of Trustees, the trustees have no authority to employ counsel 
unless the interests of the township are adverse to those of the county. 
(5544; 5545, c., '39) 

September 23, 1942. Mr. Geo. F. Allen, County Att01·ney, Creston, Iowa: 
We wish to acknowledge receipt of your recent letter in which you ask for our 
opinion on the following matter: 

"There have been several appeals taken from various Boards of Review in 
this county naming township trustees as defendants. Several of the trustees 
were in my office and are wondering whether or not they have a right to 
employ additional counsel to assist me in the trial of these cases. Union 
County has a population of approximately seventeen thousand. I would 
appreciate your opinion on this matter at your earliest convenience." 

Among the duties of the township trustees, is the duty of the board to -.ct 
as the township board of equalization. Sections 5544 and 5545 of the 1939 Code 
of Iowa provide as follows: 

5544 County attorney as counsel. In counties having a population of 
less than twenty-five thousand, where the trustees institute, or are made parties 
to, litigation in connection with the performance of their duties, as provided 
in this chapter, the county attorney, as a part of his official duties, shall 
appear in behalf of the township trustees, except in cases in which the inter
ests of the county and those of the trustees are adverse. 

5545 Employment of counsel. When litigation shall arise in any case not 
covered by section 5544, involving the right or duty of township trustees with 
reference to any matter within their jurisdiction, and the trustees become or 
are made parties to such litigation, they shall have authority to employ 
attorneys in behalf of said township, and to levy the necessary tax to pay 
for their services, and to defray the expenses of such litigation. 

From an examination of these Sections it is clear that the authority of the 
board of township trustees to employ legal counsel is very limited. It is a 
well recognized rule that governmental bodies, such as board of township 
trustees, have only such authority as is expressly given by the Legislature 
or as is necessarily implied from the express grant. 

In view of the above mentioned rule it is our opinion that the board of 
township trustees has no authority to employ counsel other than as specifically 
mentioned in Section 5545 of the 1939 Code of Iowa. Unless the interests 
of the county and those of the trustees are adverse it is the duty of the County 
Attorney to appear for the township trustees and the trustees would have 
no authority to employ additional counsel. In the instant case there appears 
to be no such conflict of interest. 

COUNTY HOSPITAL TRUSTEES: DUTY TO COLLECT ACCOUNTS: 
COUNTY ATTORNEY TO RENDER LEGAL SERVICES: It is the duty 
of the County Hospital Trustees to collect accounts and in the alternative 
the Superintendent of the hospital, there is no authority for trustees to have 
accounts collected on contingent fee basis by an outsider. All legal services 
are to be rendered by County Attorney. (5363, C., '39) 
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September 23, 1942. Mr. Wm. C. Hanson, County Attorney, Jefferson, Iowa: 
We wish to acknowledge receipt of your recent letter in which you ask for 
our opinion on the following matter: 

"Recently a reputable finance company contacted this office in relation 
to the collection of county hospital accounts, and as a result thereof, a question 
arose in my mind as to the authority of the Board of Trustees to permit this 
finance company to handle these accounts." 

Section 5363 of the 1939 Code of Iowa provided as follows : 

5363 Accounts--collection. It shall be the duty of the trustees either by 
themselves or through the superintendent to make collections of all accounts 
for hospital services rendered for other than indigent patients. Such account 
shall be payable on presentation to the person liable therefor of an itemized 
statement and if not paid or secured within sixty days after such presentation 
the said trustees shall proceed to enforce collections by such legal proceedings 
as they may deem necessary. 

All legal services for such purpose shall be performed by the county 
attorney without additional compensation. 

It is to be noted from this Section that the trustees either by themselves or 
through the superintendent have the duty to make collections of all accounts 
for hospital services rendered for other than indigent patients. The fact 
that the statute specifically makes it the duty of the trustees by themselves 
or through the superintendent to collect the accounts of the hospital indicates 
that the Legislature intended that the accounts in question should l:!e handled 
by these persons and that s9me outsider could not be hired tQ collect the 
accounts on a contingent fee basis. 

The statute in question outlines in detail the procedure to be followed in 
the collection of these accounts and provides that the trustees shall proceed 
to enforce collections by such legal proceedings as they may deem necessary 
if the account in question is not paid or secured within sixty days after 
presentation of the account to the person liable therefor. In addition thereto 
the statute further provides that the County Attorney shall render all legal 
services necessary in the collection of these accounts without additional 
compensation. 

In conclusion it is our opinion that it was the intention of the Legislature 
in enacting Section 5363 of the 1939 Code of Iowa to make it the personal duty 
of the trustees to collect these accounts, or in the alternative to have the 
superintendent of the hospital collect the accounts and there is no authority 
for the trustees of the hospital to turn these accounts over to an outsider 
for collection on a contingent fee basis. 

POOR: BOARDS OF SUPERVISORS: SUPPLIES FOR POOR: CON
TRACTS NOT MANDATORY: Section 3828.110, C., '39 does not make 
it mandatory for boards of supervisors to enter into contracts for the 
furnishing of supplies required for the poor. 

September 29, 1942. Mr. William M. Spencer, County Attorney, Oskaloosa, 
Iowa: We wish to acknowledge receipt of your letter of September 24, 1942, 
in which you present a question concerning the provisions of Section 3828.110 
of the 1939 Code of Iowa relating to the rights and duties of the Board of 
Supervisors to enter into a contract for the furnishing of supplies for poor 
persons. Your specific question being: Whether said Section makes it man-
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datory for the Board of Supervisors to make contracts for furnishing supplies 
required for the poor. 

Section 3828.110 of the 1939 Code of Iowa provides as follows: 

3828.110 Contracts for support. 'l'he board of supervisors may make con
tracts with the lowest responsible bidder for furnishing any or all supplies 
required for the poor, for a term not exceeding one year, or it may enter into 
a contract with the lowest responsible bidder, through proposals opened and 
examined at a regular session of the board, for the support of any or all the 
poor of the county for one year at a time, and may make all requisite orders 
to that effect, and shall require all such contractors to give bonds in such sum 
as it believes sufficient to secure the faithful performance of the same. 

We note that the Section in question provides that the "board of supervisors 
may make contracts with the lowest responsible bidder for furnishing any 
or all supplies required for the poor * * * ." 

We note the following language from Corpus Juris regarding the use of 
the word "may" and use of the word "shall." 

"As a general rule the word 'may,' when used in a statute, is vermissive 
only and operates to confer discretion, while the word 'shall' is imperative, 
operating to impose a duty which may be enforced. Of similar effect and 
import with 'shall' is the word 'must.' These words, however, are constantly 
used interchangeably, in statutes, and without regard to their literal mean
ing; and in each case are to be given that effect which is necessary to carry 
out the intention of the legislature as determined by the o'rdinary rules of 
construction. * * * 

"Where, from a consideration of the whole statute, and its nature and ob
ject, it appears that the intent of the legislature was to impose a positive 
duty rather than a discretionary power, the wQ;rd 'may' will be held to be 
mandatory. A mandatory construction will usually be given to the word 
'may' where public interests are concerned, and the public or third persons 
have a claim de jure that the power conferred should be exercised, or whenever 
something is directed to be done for the sake of justice or the public good; 
* * *" (see 59 C. J. 1079 and following). 

In the instant case it may be argued that the word "may" should be con
strued as mandatory in interpreting the Code Section in question, for the 
reason that public interests are concerned. That the act directed to be done 
is for the sake of justice or for public good. However, in examining the 
statute as a whole we find that it provides that the board may make contracts 
for furnishing "any or all supplies.'' It is our opinion that the use of the 
words "any or all" are a further indication that the Legislature, in the 
instant case, intended to use the word "may" in its usual and ordinary meaning 
as being permissive and not mandatory. 

It is our conclusion that the Section in question does not make it mandatory 
for the Board of Supervisors to enter into a contract for the furnishing of· 
supplies (in your case coal) required for the poor. 

LEGAL SETTLEMENT: HUSBAND CHANGING LEGAL SETTLEMENT: 
WIFE RECEIVING OLD AGE ASSISTANCE: WIFE'S LEGAL SET
TLEMENT ALSO CHANGED: Where a husband changes his legal set
tlement while his wife is receiving old age assistance the legal settlement 
of the wife is also changed regardless of the fact she is receiving support 
from public funds. (3828.088, C., '39) 
September 30, 1942. Mr. Raymond H. Wright, County Attorney, Burlington, 

Iowa: This will acknowledge receipt of your letter of September 24 wherein 
you ask our opinion on the following question : 
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"Mr. and Mrs. C are man and wife. Though they originally came from 
Henry County, they were legally settled in Des Moines County in 1932, and 
in that year applied for and received relief from Des Moines County. They 
continued to receive relief intermittently up to 1935 in which year Mrs. C 
was granted old age assistance. The old age assistance grant was made 
while Mrs. C resided and was legally settled in Des Moines County. At the 
time Mrs. C received old age assistance, the relief grant to the family was 
terminated. 

"In 1936, Mrs. C and her husband moved to Henry County where they took up 
physical residence and where, subsequently, Mr. C at least, gained legal 
settlement since notice was not served upon him within the statutory period 
by that county. Mrs. C continued to receive old age assistance, the case 
having been transferred from Des Moines County to Henry County for service. 
Des Moines County, of course, pays no part of the cost of old age assistance 
which is financed jointly out of State and Federal funds. 

"Now, Mrs. C has become seriously ill. The Henry County Department of 
Social Welfare has asked Des Moines County to assume responsibility for the 
hospital and medical costs on the normally sufficient ground that a person is 
incapable of changing his legal settlement while he is receiving public assist
ance and that, therefore, as Mrs. C was legally settled in Des Moines County 
when granted old age assistance which has been given continuously ever since, 
legal responsibility rests with Des Moines County. . 

"On the other hand, however, Des Moines County is in doubt in this par
ticular case since Section 3828.088 of the code specifically states that a 
married woman not separated from her spouse takes his legal settlement 
which, in this instance, is Henry County. 

"In the face of the specific language employed in Section 3828.088, is it pos
sible for a man and wife living together to have different counties of legal 
settlement for poor relief purposes under any circumstances?" 

Section 3828.088, 1939 Co"e of Iowa, reads in part as follows: 

"Settlement-how acquired. A legal settlement in this state may be ac
quired as follows: 
* * * 

3. Any such person who is an inmate of or is supported by any institution 
whether organized for pecuniary profit or not or any institution supported 
by charitable or public funds in any county in this state oy any person who is 
being supported by public funds shall not acquire a settlement in said county 
unless such person before becoming an inmate thereof or being supported 
thereby has a settlement in said county. 

4. A married woman has the settlement of her husband, if he has one in 
this state; if not, or if she lives apart from or is abandoned by him, she may 
acquire a settlement as if she were unmarried. Any settlement which the 
wife had at the time of her marriage may at her election be resumed upon the 
death of her husband, or if she be divorced or abandoned by him, if both 
settlements were in this state. * * *" 

We have previously held under the provisions of subsection 3 of section 
· 3828.088 above quoted, that a person receiving old age assistance cannot 

acquire a new legal settlement because that person is being supported by 
public funds. It is obvious that if we followed the provisions of subsection 
3 of the above quoted statute, the legal settlement of Mrs. C is in Des Moines 
County. It is equally obvious that if we followed the provisions of subsection 
4 of the statute above quoted, the legal settlement of Mrs. C is that of her 
husband, viz, Henry County. 

We are thus faced with the problem of determining which section of the 
statute should govern. We do not believe it was the intention of the legis
lature to provide that different members of the same family should have 
different l_egal settlements. Generally speaking, the husband is the head of 
the family, and we reach the conclusion that it is our opinion that the legal 
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settlement of Mrs. C should be considered to be the same as that of her 
husband, viz, Henry County. 

MILITARY SERVICE: EXEMPTIONS: CADET AT U. S. MILITARY 
ACADEMY DURING WORLD WAR I: A cadet at the United States 
Military Academy during World War I would be considered a soldier in the 
War with Germany. 

September 30, 1942. State Tax Commission, Des Moines, Iowa: You have 
requested an opinion on the following question: 

Should a cadet at the United States Military Academy who entered the 
Academy prior to November of 1918 and resigned in 1919 receive soldier's 
exemption under the provisions of Section 6946 of the 1939 Code of Iowa? 

Section 2 of the Act of Congress of June 3, 1916 Chapter 134 states the 
composition of the Regular Army of the United States. It provides as follows: 

"Sec. 2. Composition of the Regular Army. The Regular Army of the 
United States, including the existing organization, shall consist of sixty-four 
regiments of Infantry, twenty-five regiments of Cavalry, * * *. The officers 
and enlisted men on the retired list; the additional officers; the professors, 
the Corps of Cadets, * * * ." 

We are also advised that a cadet at the Military Academy is classified in 
the same category as an officer under Articles of War 95. 

In view of the foregoing, we are of the opinion that such a candidate was 
a soldier of the War with Germany and his severance from service was hon
orable with the meaning of the statute. 

TAXATION: EXEMPT PROPERTY ACQUIRED BY INDIVIDUAL FROM 
RELIGIOUS ORGANIZATION: TAXABLE FOR FULL YEAR: Where 
tax exempt property is acquired by an individual from a religious corporation 
prior to levy of tax, such property is subject to tax for the full year in which 
the property is acquired. ( 70 Iowa 396; 207 Iowa 1238) 

October 6, 1942. Mr. John F. Burrows, Deputy County Attorney, Keokuk, 
Iowa: We wish to acknowledge receipt of your letter of September 28, 1942, 
in which you ask for our opinion on the following matter: 

"For a number of years past a residence property in this city was owned 
by a local church and occupied as a parsonage. During the years it was 
so used, it was classified as exempt property for taxation and no tax was 
imposed against it. In the month of August, 1941, this residence property 
was sold by the church to an individual and has been occupied by him as his 
home since that date. 

"A question now arises with regard to taxes against the property for the 
year 1941. Would this property be subject to tax for the full year, or would 
it be exempt for the full year, or should the amount of taxes to be paid upon 
it be computed for the period of time during the year that it was not used 
for purposes coming within the statutory exemption?" 

We find from a search of the Iowa law that our Supreme Court has never 
had occasion to consider the question presented in your letter. However, the 
Supreme Court of Iowa in the case of First Congregational Church of Cedar 
Rapids v. Linn County, 70 Iowa 396, held that property conveyed to a religious 
corporation in August, 1880, for the purpose of erecting thereon a house of 
worship was not exempt, in the hands of such corporation, from taxation for 
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the year 1880. In this case the Court specifically recognizes that there is no 
provision of law under which a tax may be apportioned. The Court stated 
that the state must lose the whole tax or the plaintiff must pay it. The Court 
reached the conclusion that in the exercise of its power to protect its revenue 
the state may enforce the tax for the whole year. 

The Iowa Supreme Court held in the case of Iowa Wesleyan College 1'. 

Knight, 207 Iowa 1238, that the act of assessing land to the individual owner 
thereof does not deprive an educational institution of its statutory exemption 
from taxation when the title subsequently passed to the educational institution 
prior to the levy of any tax on the land. The Court in deciding this case did 
not mention the First Congregational Church of Cedar Rapids v. Linn County, 
70 Iowa 396, where the Court relied on the fact that the assessment had been 
made against the individual owner before the property was sold to the re
ligious corporation. 

So we find that the last expression of the Iowa Supreme Court is to the 
effect that if the property is acquired before the tax is levied, by an orgal;liza
tion in whose hands the property is not taxable, that no tax can be collected 
for the year in which the sale takes place. 

The situation presented in your letter is just the converse of the Iowa 
Wesleyan College case and it is our opinion that where tax exempt property 
is acquireq by an individual prior to the levy of the tax that property is subject 
to the tax for the full year in which the property is sold. 

SCHOOLS AND SCHOOL DISTRICTS: TUITION: DUTY OF CREDITOR 
HIGH-SCHOOL DISTRICT TO FURNISH STATEMENT TO DEBTOR
DISTRICT: AMOUNT CHARGED: It is the duty of a creditor-high-school 
district to furnish, to a debtor district, a statement of pro rata cost per 
pupil, but such cost cannot exceed $9.00 per month per pupil without the 
consent of the debtor district. (4277, C., '39) (Ch. 159 (1), 49th G. A.) 

October 12, 1942. Mr. Woodford R. Byington, County Attorney, Malvern, 
Iowa: This is in reply to your letter of October 5, 1942, in which you request 
an opinion upon the following facts, as affected by Code Section 4277. 

A creditor-high-school district has failed to furnish a debtor non-high-school 
district a statement of the pro rata· cost of maintaining pupils in the high 
school in question. You inquire whether or not it is mandatory upon the 
creditor-high-school district to furnish the non-high-school district a statement 
of this pro rata cost. 

The final paragraph of Section 4277, provides: 
"On or before February 15 and June 15 of each year the secretary of the 

creditor district shall deliver to the secretary of the debtor district an itemized 
statement of such tuition fees." · 

The statutory provision last quoted, in our opinion, makes it the duty of 
the creditor district to furnish to the debtor district an itemized statement of 
the pro rata cost of maintaining pupils in the high school of the creditor 
district. 

You further inquire as to whether or not the creditor-high-school district 
may require the non-high-school district to pay up to $12.00 per pupil if the 
pro rata cost per pupil in the said creditor-high-school district equals said 
amount. 

Our answer to this question is that the creditor district may not force the 
debtor district to pay tuition exceeding $9.00 per month per pupil, for the 
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reason that the amendatory provision contained in Chapter 159, Section 1, 
of the 49th General Assembly makes the payment of the additional amount 
per pupil discretionary with the Board of the debtor school district. It, of 
course, is the law that the creditor-high-school district need not accept any 
pupils from a non-high-school district unless it chooses to do so. This being 
true, it might be wise for the debtor district to make some effort to satisfy 
the creditor district in reference to the amount of tuition paid. 

SCHOOLS AND SCHOOL DISTRICTS: GENERAL FUND ESTIMATES: 
LIMITATION: A school corporation, not maintaining a high-school dis
trict, cannot make an estimate for general fund higher than the actual cost of 
operating the schools within the district and the cost of educating high
school students outside the district. (4386, C., '39) 

October 12, 1942. Mr. Leroy H. Johnson, County Attorney, Red Oak, Iowa: 
This is in answer to your letter of October 8, 1942, in which you submit the 
following question for an opinion: 

A school corporation which does not maintain an approved High School, 
has within its territory 108 pupils of school age. Twenty (20) of these pupils 
attend High School in another district. You inquire as to whether or not 
the Board of this district in estimating the amount required for the General 
Fund under Code Section 4386 of the 1939 Code of Iowa, may levy a tax of 
$80.00 per pupil for all pupils, including those attending High School outside 
the district, and may in addition thereto levy up to $12.00 per month for 
each of the twenty (20) High School pupils. 

Section 4386 of the 1939 Code of Iowa, in its first paragraph provides as 
follows: 

The board of each school corporation shall at its regular meeting in July, 
or at a special meeting called between the time for the regular meeting and 
the twenty-fifth day of July, estimate the amount required for the general 
fund. The amount so estimated shall not exceed the following sum for each 
person of school age: "' "' * 

Sub-section 3 of Section 4386, provides as follows: 

3. In all other school corporations, eighty dollars; provided that corporations 
not maintaining an approved high school and which have tuition pupils at
tending high school in other districts may levy such an additional amount 
above the said eighty dollars as will be necessary to pay the cost of tuition 
for such pupils. 

It is our opinion that in estimating the amount required for the General 
Fund this school corporation may estimate up to $80.00 per year for each 
person of school age residing within the district including those attending 
High School outside the district. If it is found that the cost of maintaining 
the schools within the district, and the cost of educating the High School 
students attending school outside the district ·exceeds $80.00 for each person 
of school age residing within the district, an amount in addition to the $80.00 
may be levied not to exceed $12.00 per month for eac4 of the High School pupils. 
In other words it is our opinion that the Board may not levy the sum of $80.00 
for each person of school age residing within the district, and in addition 
thereto levy the sum of $12.00 per month for each High School student, unless 
the cost of operating the school,and the cost of maintaining the High School 
pupils in schools outside the district requires that amount to be levied. The 
school district may not under this section, as we interprete it, accumulate 
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a surplus by making these two levies higher than the actual cost of operating 
the schools within the district, and educating the High School students outside 
the district requires. 

LEGAL SETTLEMENT: NOTICE TO DEPART SERVED ON PARENT:' 
EFFECT ON MINOR CHILDREN: Notice to depart served on husband 
and wife is effective to prevent their minor children from obtaining legal 
settlement in the county until such minors reach the age of 21, at which 
time notice to depart should be served upon them, to prevent their obtaining 
legal settlement. 

November 3, 1942. Mr. Henry C. Meyer, County Attomey, Britt, Iowa: 
This will acknowledge receipt of your request for an opinion on the following 
facts: 

Where notice to depart is served on a husband, wife and family, will that 
notice be effective against any member of the family to prevent legal settle
ment after they grow up and .arrive at maturity; and going further, would 
it be effective against a woman married to one. of these minors who had 
grown up? 

Section 3828.088, 1939 Code of Iowa, as amended, reads in part as follows: 
Settlement--how acquired? A legal settlement in this state may be acquired 

as follows: 
1. Any person continuously residing in any one county of this state for 

a period of two years without being warned to depart as provided in this 
chapter acquires a settlement in that county, but if such person has been 
warned to depart l}.S provided in this chapter, then such settlement can only 
be acquired after such person has resided in any one county without being 
warned to depart as provided in this chapter for a continuous period of two 
years from and after such time as such persons shall have filed with the board 
of supervisors of such county an affidavit stating that such person is no longer 
a pauper and intends to acquire a settlement in that county. 

* * * 
4. A married woman has the settlement of her husband, if he has one in 

this state; if not, or if she lives apart from or is abandoned by him, she may 
acquire a settlement as if she were unmarried. Any settlement which the 
wife had at the time of her marriage may at her election be resumed upon 
the death of her husband, or if she be divorced or abandoned by him, if both 
settlements were in this state. 

5. Legitimate minor children take the settlement of their father, if there 
be one, if not, then that of the mother. 

* * * 
It will be noted that the legislature does not use the word "person" and 

the word "children" interchangeably. It is our opinion that where the legis
lature has used the word "person" that it has intended to use such word as 
applying only to adults. 

It is our further opinion that a notice to depart served upon the husband 
and wife is effective to prevent the acquisition of legal settlement in that 
county by their minor children so long as they remain minor children. How
ever, it is our further opinion that as soon as a child reaches the age of twenty
one years, he legally becomes able to select his own county of legal settlement 
and that therefore, it is necessary to serve such minor child who has reached 
the age of twenty-one years with a new individual notice to depart if the 
county wishes to prevent such twenty-one-year old person from acquiring a 
legal settlement. 

It follows that if such person is a man and married, his wife takes whatever 
legal settlement he might have. 
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TAXATION: POLL TAX: EXEMPTION TO IOWA STATE GUARD: 
Members of the Iowa State Guard are exempt from paying poll tax. (467.24, 
C., '39) (Ch. 74 (2), 49th G. A.) 

November 10, 1942. Mr. Edwa;rd C. Schroeder, County Attorney, Boone, 
Iowa: We wish to acknowledge receipt of your recent letter in which you 
ask for our opinion as to whether or not the members of the Iowa State Guard 
are exempt from paying poll tax. 

The Title of the Act, which authorizes the establishment of the Iowa State 
Guard, reads as follows: 

An Act to amend the military code, chapter twenty-eight and one-tenth 
(28.1), Code, 1939, by providing for the organization, administration, em

. ployment, and pay of the Iowa State Guard during the period the National 
Guard of Iowa is in federal service. (Chapter 74, Acts of the 49th General 
Assembly.) 

Section 2 of Chapter 74, Acts of the 49th General Assembly provides as 
follows: 

Sec. 2. The laws of the State of Iowa pertaining to the administration 
and employment of the National Guard of the State of Iowa shall be applic
able to the Iowa State Guard. The term of service, enlistment, commission, 
and condition of discharge in the Iowa State Guard shall be as prescribed by 
the Governor. 

It will be noted from the above that Chapter 74 is an amendment to Chapter 
28.1 of the 1939 Code of Iowa, which is the State's Military Code. It is our 
opinion that it was the intention of the Legislature to authorize the estab
lishment of the Iowa State Guard to take the place of the Iowa National 
Guard when the latter was called into active federal service and that the 
members of the Iowa State Guard were to be governed by the same laws as 
were applicable to the Iowa National Guard. It is our position that the 
members of the Iowa State Guard are entitled to all of the rights, privileges 
and subject to the duties that are by law applicable to the Iowa National 
Guard. 

Among other things, Section 467.24 of the 1939 Code of Iowa provides that 
"Every officer and soldier of the national guard shall be exempt from * * * 
the payment of poll tax * * *", and it is our opinion that this exemption is 
applicable to members of the Iowa State Guard. 

TAXATION: DRAINAGE MAINTENANCE ASSESSMENT: LEVY BE
TWEEN ISSUANCE OF TAX CERTIFICATE AND TAX DEED: NO 
LIEN: The holder of a tax sale certificate is not compelled to pay a 
drainage maintenance tax levied against the land between the time of taking 
the tax sale certificate and the issuance of the tax deed. 

November 18, 1942. Mr. Robert N. Johnson Jr., County Attorney, Fort 
Madison, Iowas We wish to acknowledge receipt of your recent letter in which 
you ask for our opinion on the following matter: 

"We have a question that is arising quite frequently. The Treasurer now 
has two cases upon which he must decide. The question is that where land 
located in the Green Bay District is sold at tax sale the purchaser of the 
certificate has the certificate in his possession but has not yet acquired a 
tax deed. · Is he compelled to pay the taxes assessed against the land between 
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the time of the receiving of the certificate and the taking of the deed? A 
recent case is that of Reconstruction Finance vs. Deihl, 229 Iowa 1276, and 
Shipman vs. Bucher, 296 N. W. 394 and 396. These cases hold that the deed 
extinguishes the lien for special drainage taxes previously levied against the 
land. Our question is not exactly the same in that the special asses!:Jments 
in question are maintenance assessments levied each year." 

From an examination of the Iowa law it is our opinion that the holder of 
the tax certificate is not compelled to pay the drainage taxes assessed against 
the land between the time of receiving the tax sale certificate, and the taking 
of the tax deed. It is our further opinion that the taking of the tax deed 
extinguishes any lien arising in connection with the assessment of the drainage 
taxes levied after the tax sale certificate is issued and before the takirig of 
the tax deed. 

In the case of Harrington vs. Valley Savings Bank, 119 Iowa 312, certain 
lots in the City of Des Moines were sold in December, 1896, for the ordinary 
taxes of 1895, and in November, 1900, a tax deed was made to the plaintiff. 
In April 1895, street improvements were regularly ordered in front of these 
lots which were completed later and the cost thereof assessed upon the lots 
in September, 1897, for which assessment certificates were issued and which 
were held by the defendant. In this case, which was an injunction action to 
enjoin the enforcement of this special assessment against the lots, the Court 
held that a purchaser of land sold for ordinary taxes takes title free from lien 
of special assessment which is not attached at the time of the sale. Our 
Supreme Court in the case of Montgomery vs. City of Des Moines, 190 Iowa 
705, while expressing some doubt as to the wisdom of the opinion in the above 
mentioned case reached the same conclusion that a tax deed issued on the 
sale for ordinary taxes displaces the lien of the special assessment which 
attached after the sale and before the issuance of the tax deed. In this con
nection see also Means vs. lneorporated City of Boone, 214 Iowa 948. 

In the case of Fergason v. Aitken, 220 Iowa 1154, the plaintiff brought an 
action as a purchaser of the tax deed to quiet his title against any lien of sub
sequent deferred installments of the drainage tax. The property in question 
was on December 1, 1928, sold for the delinquent general taxes levied against 
this property for the year 1927. The assessment for the drainage tax was 
levied in 1921 but by action of the Board of S,upervisors the tax was appor
tioned for payment in future deferred equal annual installments. The deferred 
installments did not become due and payable until 1929 and annually there
after until paid. It was the appellant's contention that the lien of the deferred 
future installments of the drainage tax was of equal priority as the general 
taxes for which the property was sold in 1928. · 

In determining this question the Court considered the cases dealing with 
the priority of special assessments for paving and sewer improvements and 
assessments made for drainage purposes. The Court cited the case Qf Charles 
City vs. Ramsay, 199 Iowa 722, where the Court held that the lien given for 
a drainage tax and that given for a special assessment for street improve
ments "were of force and effect the same as though worded identically." The 
Court in the Fergason case continued by saying that if these liens are of 
the same force and effect "as though worded identically" it necessarily 
follows that they are of equal priority. And quoting directly from the de
cision in the Fergason case we find the following statement: 
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"It is the law of this state that the lien of special assessments for unpaid 
future installments is cut off by the sale of the property for general taxes. 
Montgomery vs. City of Des Moines, 190 Iowa 705; Charles City vs. Ramsay, 
199 Iowa 722 (and other Iowa cases) . 

"It necessarily follows that if the lien of a drainage tax has no superiority 
over lien of a special assessment, that a sale of the property for delinquent 
general taxes also cuts off the lien of future unpaid installments of the drainage 
tax." 

From the statements of the Court in the Fergason case and the cases of 
Harrington vs. Valley Savings Bank, and Means vs. Incorporated City of Boone, 
it is our opinion that the issuance of the tax deed arising from the sale of 
land for the general taxes cuts off the lien of a drainage tax that is levied 
after the tax sale and before the issuance of the tax deed. 

We appreciate that none of the above mentioned cases deal with the drainage 
maintenance tax but we believe that the statement in the Fergason case as to 
the status of the drainage tax in relation to the status of the special assess
ment tax is authority for our position that the drainage tax in the instant case 
rises to no higher plane than the special assessment tax considered in the 
Means case. As it will be noted from reading the Montgomery case the position 
of our Court as to the status of the special assessment tax lien is not free from 
doubt. However, we feel that the cases herein cited must be interpreted as 
controlling the effect of the lien of a drainage maintenance tax until the Su
preme Court sees fit to distinguish this tax from the general drainage tax 
and the special assessment tax. 
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INDEX TO CITATIONS AND OPINIONS ON CODE SECTIONS 

Attorney General opinions usually quote or interpret Code sections or Acts 
of the General Assembly. Following in numerical order are indexed the 
chapters and sections of the 1939 Code where reference is made in the opinions 
and following this is an index of the chapters of the 49th General Assembly 
with the page number. 
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Meetings Specified in Articles: Reasonableness: Section 8491, 
C., '39, is not mandatory but is directory, and if an amendment to 
corporation articles is not filed until after thirty days, it does not 
become effective until the date of filing.................................................. 65 

Articles of a cooperative association under chapter 390, C., '39, 
which provide for an annual meeting, the date to be determined by 
the board of directors or executive committee, are reasonable and 
not illegal. ···············-········--·---------··---------··--------·····················------------------······ 65 

Cooperative Associations: "Organization Stock" Which Is Not in 
Fact Stock: Void Provision in Articles: Organization of Co
operatives: Where cooperative association articles provide for 
"organization stock" which is not stock in a legal sense, a pro
vision is illegal and void which provides that a stock-holder must 
have a property interest in the corporation and without such in
terest there would be no right to vote. 

Corporations which are in fact cooperatives must be organized 
under chapter 390.1, C., '39, and not under chapter 384. (Ch. 
348; 390.1, c., '39) ······-------····-·-······-·········-··················································· 65 

ASYLUMS 
See State Institutions, also Hospitals 

ATTORNEYS 
Township Trustees: County Attorney to Represent: Trustees With

out Authority to Employ Counsel: Exemption: It is the duty of 
the County Attorney to represent the Township Board of Trustees, 
the trustees have no authority to employ counsel unless· the in
terests of the township are adverse to those of the county. (5544; 
5545, c., '39) ·································································································· 197 

AUDITORS 
Compensation: Amount of Per Diem and Expenses: County, muni

cipal, and school examiners and their assistants are to be paid a 
per diem of not to exceed $7.00 each for each day they work and 
their actual and necessary expenses, in accordance with Chapter 
65, 49th G. A. (125, C., '39) (Ch. 65, 49th G. A.) ............................ 114 

BANKS AND BANKING 
Bank Stock: Assessment at Actual Value: "Other Property" at Per 

Cent of Actual Value: Refund Denied: Where bank stock was 
assessed at actual value in accordance with § 7003, C., '39, a refund 
was denied when based on the fact that "other property" was as
sessed at a percent of actual value, since any "erroneous or il-
legal" assessment was with reference to "other property" ..................... 151 

Taxation: Bank Stock Owned by Iowa Residents in Out of State 
Banks: Bank stock in out of state banks owned by residents of 
Iowa is not subject to taxation in Iowa. (6985, C., '39).................... 51 

BEER 
Conviction of Selling Beer to Minors Prior to Issuance of License: 

Revocation of License Not Mandatory: Where a class "B" per
mittee has been issued a license to sell beer and it is ascertained 
thereafter that the permittee had been convicted of the offense of 
selling beer to a minor prior to the issuance of the present license, 
the revocation of such license is not mandatory, the statute re
ferring to such violation after the permit is issued. (1921.125. 
c., '39) ············································································································ 75 

Dancing Regulations: Exemption: Hotels With Fifty or More Guest 



INDEX 217 

BEER-Continued PAGE 
Rooms: Section 5, ch. 114, 49 G. A., which regulates dancing in 
connection with the operation of a beer business under a Class 
"B" License, expressly exempts from such regulations hotels with 
fifty or more guest rooms. (Ch. 114, §5 (b), 49th G. A.)................ 80 

Forfeiture of Permittee's Bond: County Attorney's Duty: Cancel
lation of Permit as Condition Precedent: State or County as 
Plaintiff: The county attorney has thE: duty to commence for
feiture proceedings upon bonds furnished by Class B or C beer 
permittees where the permit is issued by the board of supervisors. 
A citizen or taxpayer may not bring such action. Forfeiture pro
ceedings may and should be commenced when a permit is can
celled, the cancellation being a condition precedent to the forfeiture 
proceedings. The action may be brought in the name of the state 
or county. (Ch. 93.2, C., '39) (Ch. 114, Section 2, 49th G. A.)...... 98 

Permits and Renewal: Class C permits expiring before July 4, 1941, 
should be renewed for one year.................................................................. 69 

Permits and Renewal: Permittee Absent from State: Question of 
• "Residence" for Council: Where Class "B" beer permittee is 

temporarily absent from the state it is for the council to determine 
whether permittee is a "resident" or "citizen" of Iowa in renewing 
the permit. (1921.104, C., '39) ................................................................ 194 

Police Officer in Attendance While Dancing Permitted Where Beer Is 
Sold: Oath of Office Required: Bond and Uniform to Be Fur
nisked Without Expense to Operator: Compensation Determined 
by Local Authorities: Under the statute requiring a policeman to 
be in attendance at all times while dancing is permitted in a place 
of business where beer is sold, such officer is required to take the 
regular oath of office and furnish a bond and uniform both with
out expense to the operator, and such officer's compensation is to 
be determined by the local governing bodies. (Ch. 114 35 (b), 
49th G. A.)...................................................................................................... 76 

Refund: Class "B" Beer Permit Holder Prior to July 4, 1941: En
titled to Refund on Surrender of Permit: A class "B" beer permit 
holder whose permit was issued prior to July 4, 1941, is entitled 
to a refund upon the surrender of such certificate as provided by 
Sec. 8, ch. 114, 49 G. A., since such law refers to any permit issued 
under chapter 93.2, C., '39. (Ch. 114, Sec. 8, 49th G. A.).................. 81 

Revocation of Permit: Violation of Statute: If a class "B" beer per
mittee is found guilty of a violation of section 1921.126, C., '39, a 
revocation of his permit is optional rather than mandatory. (1921.126, 
c., '39) ............................................................................................................ 31 

Wholesale Liquor Dealer with Federal Permit: Loaning Money to 
Individual to Establish Beer Business: Violation of Iowa Sta
tute: The loaning of money by a wholesale liquor dealer, operating 
under a Federal permit, to an individual to establish a beer busi
ness within this state is in violation of the statute prohibiting 
wholesalers of beer from having any interest in a place of business 
where beer is sold at retail. (1921.117, C., '39) .................................... 77 

BILLS AND NOTES 
See Negotiable Instruments 

BIOLOGICAL PRODUCTS 
Licenses: Dealers in Biological Products: Serum Sold in Two Stores 

With Same Owner: A druggist who owns two stores in separate 
towns and sells serum in each store must secure for each location 
a permit and bond for dealing in biological products. (2705; 2707; 
2710, c., '39) ........ ------ -------------------------- ------ ------- 14 
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BOARD OF SUPERVISORS PAGE 
See County Officers and Employees 

BOILER INSPECTION LAW 
Not Applicable to Air Compressors: 

97, 49 G. A., has no application 
found in garages and oil stations. 

BONDS 

The boiler inspection law, Ch. 
to air compressors such as are 

(Ch. 97, 49th G. A.)________ 89 

Beer: Forfeiture of Permittee's Bond: County Attorney's Duty: 
Cancellation of Permit as Condition Precedent: State or County as 
Plaintiff: The county attorney has the duty to commence forfeiture 
proceedings upon bonds furnished by Class B or C beer permittees 
where the permit is issued by the board of supervisors. A citizen or 
taxpayer may not bring such action. (Ch. 93.2, C., '39) (Ch. 114, 
Section 2, 49th G. A.)-------------------------------------------------------------------------------- 98 

Board of Supervisors Acting as Governi'Ylcg Board of Drainage and 
Levee District: Not Required to Publish Proceedings: A county 
board of supervisors acting as the governing board of a drainage 
and levee district need not publish its proceedings. Failure to. 
publish such proceedings will not affect the validity of proceed
ings whereby new bonds are ordered and new assessments spread 
to pay the bonds. (5411, C., '39) -------------------------------------------------------------- 86 

Drainage Districts: Redemption from Sale for Special Assessments: 
Bonds as Payment: Section 7495.1, C., '39, permitting drainage 
bonds to be applied upon the payment of delinquent assessmen,ts, is 
a special statute granting unusual rights and should be strictly 
construed, and since it does not mention that the bonds may be used 
to redeem the property from tax sale, such redemption cannot be 
effected by offering the drainage bonds as payment. (7272; 7495.1, 
c., '39) --'------------------------------------------------------------------------------- -----------··---····-·· 21 

Expense of Special Hospital Election: Advertisement, Issuance and 
Sale of Bonds: Payment from County General Fund: Section 
5348.1, C., '39 providing for an election on the proposition of issuing 
county public hospital bonds, and Section 5353,C., '39, providing for 
a county public hospital fund, are both specific as to the purposes for 
which funds derived under the sections are to be used, and inasmuch 
as such sections do not provide for the expense of the election and the 
expense of advertisement, issuance, and sale of the bonds, such 
expenses cannot be paid from the proceeds of the bond sale or from 
the hospital fund but must be paid from the county general fund. 
(5348; 5348.1; 5353,C., '39) ·-··-----------··-----···--·-·-···----·--- 3 

Food Stamp Officer: Bond Premium: The bond premium of a food 
stamp issuing officer cannot legally be charged to and paid by 
the county .... ---------------···--------····-----····-·--------·--------··-----·-·--··-·-------·-·----·-··--······ 47 

Police Officer in Attendance While Dancing Permitted Where Beer is 
Sold: Bond to be Furnished Without Expense to Operator: Under 
the statute requiring a policeman to be in attendance at all times 
while dancing is permitted in a place of business where beer is sold, 
such officer is required to take the regular oath of office and furnish 
a bond and uniform both without expense to the operator. ( Ch. 114 35 
(b), 49th G. A.)·-··------------···--·······------------··----················-··--------·--------········ 76 

Refunding School Bonds Before Maturity With Interest to Maturity: 
Refunding Bonds Bearing Interest for the Same Period: Prohibited 
by Statute Limiting Interest Rate to Five Percent: A school 
district is prohibited from refunding outstanding bonds which are 
due July 1, 1942, with interest to maturity at five percent when the 
refunding bonds are to be issued July 1, 1941, with interest at two 
and one-half percent, since the statute limits the rate of interest on 
school bonds to five percent per annum. _________ ---------------------- 77 
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BROADLA WNS HOSPITAL PAGE 
Public Hospital Construction: Contracts Made in the Name of Hos

pital Trustees: Contracts made in connection with the construction 
of the new Polk County hospital building should be made in the 
name of the trustees of Broadlawns Polk County Public Hospital 
and not in the name of Polk County. (5359, C., '39) --------------- 26 

BUDGETS 
Cities and Towns: Revolving Funds Not Included in Estimates: Mu

nicipal revolving funds, which cities use to advance money to meet 
current obligations, with such funds later being reimbursed, need 
not be included in city budget estimates, ________________________________________________ 107 

BURIAL EXPENSES 
Old Age Assistance: Child's Liability: Support Does Not Include 

Burial Expense of Recipient: Section 3828.029 providing for child's 
liability for recipient of old age assistance refers to the support 
during the lifetime of the recipient and does not refer to burial 
expense. ( 3828.029,C., '39) ----------------························-·················--··--·--·---- 164 

Old Age Assistance: County Home Residents: The provisions of 
House File 400, 49th G. A., which provides that an old age assistance 
recipient who has been committed to a tax-supported institution and 
is not receiving old age assistance at the time of his death may re
ceive burial expense, do not apply to ordinary residents in county 
homes, but do apply to persons committed to a county home or any 
other tax-supported institution. (3828.018 as amended by Ch. 146 
Sec. 9, 49th G. A.)-----·-----------········-·-··----------·---------------------------------------·----- 48 

Old Age Assistance Recipient Admitted to County Farm: No Notice 
to Social Welfare Board: County Responsibility for Burial: 
Where the county board of social welfare was not notified of the 
admission of an old age assistance recipient to the county farm and 
as a result the inmate continued to receive old age assistance until 
his death, the county must assume financial responsibility for the 
burial of the inmate. ( 3828.008; 3828.021, C., '39) ---------------------------- 33 

Soldiers Relief: Burial Expenses of Veteran's Wife: County of 
Husband's Residence Liable: The soldiers relief commission of 
the county in which a world war veteran was living when his wife 
died while a patient at Oakdale sanatorium is liable for the wife's 
burial expense ........... -------------------·····················-·······--·--------------······-----·--------- 38 

CADETS U. S. MILITARY ACADEMY 
Military Service: Exemptions: A cadet at-the United States Military 

Academy during World War I would be considered a soldier of the 
War with Germany ............................................... ------······---------------------------- 201 

CANCELLATION 
Beer Bonds: County Attorney's Duty: Canellation of Permit as Con

dition Precedent: State or County as Plaintiff: The county at
torney has the duty to commence forfeiture proceedings upon bonds 
furnished by Class B or C beer permittees where the permit is 
issued by the board of supervisors. A citizen or taxpayer may not 
bring such action. Forfeiture proceedings may and should be com
menced when a permit is cancelled, the cancellation being a condition 
precedent to the forfeiture proceedings. The action may be brought 
in the name of the state or county. (Ch. 93.2, C., '39) (Chapter 
114, Section 2, 49th G. A.)..................................................................... 98 

CAPITAL STOCK 
Taxation: Exemption: Foreign Merchandising Corporation Doing 

Business Entirely Within Iowa: The capital stock of a foreign 
merchandising corporation which does business entirely within the 
state is exempt from taxation in Iowa. (6944, C., '39) ........................ 92 
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CAPITAL STOCK-Continued PAGE 
Exemption from Taxes Must Be for Current Year: Under §6950, C., 

'39, which provides for the suspension, cancellation, and remission 
of taxes for the current year, it would not be proper for. a board of 
supervisors to order in 1940 the remission of 1938 taxes payable 
in 1939. ( §6950, C., '39) ................................................................................ 34 

CEMETERIES 
Tax Levy for Nonowned Cemeteries: One-fourth Mill Limit Regardless 

of the Number of Cemeteries: Cemetery trustees are authorized 
by § 5562, C., '39, to levy a tax not to exceed one-fourth mill, to 
improve and maintain any cemetery not owned by the township, 
regardless of the number of such cemeteries............... .... ................ 156 

CERTIFICATES 
Insurance: Foreign Assessment Life Insurance Companies: Business 

Tax: Senate File 100, 49 G. A., does not impose a tax on busines sdone 
during the year 1940 by foreign assessment life insurance companies 
which operated under Chapter 400, C., '39, and the certificates of 
such companies for 1941 should be issued without the payment of 
such tax. (7022 as amended by Ch. 245, 49th G. A.)........ 63 

CHARITABLE INSTITUTIONS 
Schools: Children in Charitable Institutions or Children's Boarding 

Homes: Responsibility for Payment of Tuition: Domicile: Tu
ition of a grade school child committed to a charitable institution in 
another school district must be paid by the county of domicile. 
Tuition of a grade school child in a children's boarding home should 
be paid by the state. (4275.1; 4283.01, C., '39) ............................. 95 

CHATTEL MORTGAGES 
Fees: County Recm·der: Filing One Instrument Releasing Several 

Chattel Mortgages: A county recorder is entitled to charge only 
twenty-five cents for filing one instrument releasing five different 
chattel mortgages. (10031, C., '39)................................... 103 

CHILD PLACING AGENCIES 
See Minors 

CHILD SUPPORT 
See Minors 

CHILDREN 
See Minors 

CHILDREN'S BOARDING HOMES 
See Minors 

CHINESE RELIEF EXPEDITION 
Taxation: Exemption: Military Service: A record of military serv

ice alone is not sufficient where tax exemption is being sought by 
virtue of applicant being a soldier of the Chinese Relief Expedition 
or the Philippine Insurrection. ( 6946,C., '39) ........................................ 175 

CIGARETTES 
Men's Reformatory and State Penitentiary: Sales Only to Inmates: 

Permit Not Required: A retail permit is not required for the sale 
of cigarettes at the canteens in the men's reformatory and state 
penitentiary, where cigarettes are sold only to inmates and all 
profits are used for the entertainment and benefit of the inmates. 
( Ch. 78, C., '39) .............................. ............................................................ 83 

CITIES AND TOWNS 
See Municipal Corporations 
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CITY ASSESSOR LAW PAGE 
Time for Operation of City Assessor's Law: Assessor Not Yet in Office: 

City Assessment Expense Fund: County Warrants Under City 
Requisition: Dog Listing Fees Part of Fund: Chapter 203, 49th 
G. A., does not make the city assessor's law, Chapter 202, 49th G, A., 
inoperative until the assessor has qualified. Funds for operation of 
the city assessor's office after J~n. 1, 1942, should be provided by the 
county, city, and school district under Chapter 202, even though 
the assessor has not yet taken office. The city assessment expense 
fund should be set up as of Jan. 1 ,1942, with the dog listing fee 
going into such fund, and the county auditor may issue warrants 
on the fund under requisition of the city assessor. Ch. 202, 
49th G. A.) .................................................................................................... 118 

CITY CLERK 
See Municipal Corporations 

CITY COUNCIL 
See Municipal Corporations 

CLERKS OF COURT 
Adoption: Records Not Accessible to Public: Manner of Keeping: 

The legislative intent that adoption records should be sealed or 
locked up will be carried out if such papers are kept inaccessible 
to the public except on court order........................................................... 70 

Fees: Property of an Estate: Value of Realty Used by Administrator to 
Pay Debts: Funds Received from Heirs Not Considered: In determin
ing property of an estate for the purpose of ascertaining the 
clerk of court's fee, the value of real estate taken charge of by the 
administrator to pay debts should be considered, but not funds re
ceived by the administrator from the proceeds of real property sold 
by heirs independent of court action, nor money put into an estate 
by heirs for the purpose of paying debts. (10837, C., '39) .................. 126 

Licensing Agent for Federal Government: Clerk to Retain Licensing 
Fees: Where a clerk of the district court is appointed Licensing 
agent by federal authority the clerk is entitled to retain the twenty
five cent fee for each license issued in accordance with Federal 
Law. (5245, C., '39) .................................................................................. 193 

Local Regist1·ar: Deputy County Registrar Not to Act as Local Regis
trar: A Deputy County Clerk who has been appointed as Deputy 
County Registrar should not be appointed as Local Registrar, for 
the reason that in the absence or disability of the County Registrar 
to perform his duties the Deputy as Local Registrar would be com
pelled to report to himself as Deputy County Registrar. ( Ch. 
114,C., '39) (Ch. 117, §7, 49th G. A.) .................................................... 154 

Meetings Called by State Auditor: Expenses Allowable by Board of 
Supervisors: The state auditor may, when necessary, call a meet-
ing to instruct county officers as to any particular duties, and it 
is proper for boards of supervisors to allow claims of officers for 
expenses at such meetings....................................................................... 102 

COLLEGES 
Junior College Established: Election: The proposition of establish

ing a junior college by a school district may be submitted to the 
voters not at a special election but only at a general election. 
(4216.02; 4267.1, c., '39) ............................................................................ 69 
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COMPENSATION PAGE 
Board of Superviso1·s: Clerical Help for Probation Officers: Com

pensation: The Board of Supervisors has•power to appoint clerical 
help f{)r a county probation officer, after considering the necessity 
for such help and also has power to fix the compensation. (3612; 
5130, c., '39) , ________ , __ , ___ ,_, __________ , ___ ---------------------------------------------------------- 176 

City Council: Salaries of Officials Raised After Reelection: The 
act of a city council in passing an ordinance raising salaries of the 
mayor and other officials, after reelection of the officials and before 
they took office, is contrary to §5672, C., '39, and not in accord with 
the public policy of the state. (5672, C., '39) (43 Ia. 612) ____________ 20 

County Attorney: Quiet Title Actions: It is the duty of the county 
attorney to prosecute quite title actions for the county without any 
additional compensation even though there are several actions to 
be commenced to quiet title to land acquired by the county by tax 
titles, because of errors and irregularities in tax proceedings. 
( 5180 ( 6)' c., '39) ------------- -------------------------------------------------------------------------- 3 

County Employees: Salary Increase During Year: Power of Board 
of Supervisors: A board of supervisors may increase the salaries 
of employees of the county engineer's office during the year where 
the increase can be made within the appropriation for the office. 
(5260.02; 5260.08; 5130, c., '39) ------------------------------------------------------------ 88 

Deputy County Superintendent of Schools: Power to Fix Salary: 
The County Board of Education shall fix the salary of the Deputy 
County Superintendent of Schools each year and does not have 
authority to change such salary at any regular meeting during the 
course of such year. (5234, C., '39) ------------------------------------------------------ 146 

Deputy Sheriff: Maximum Salary: Dubuque County: The maxi
mum salary that can be paid to deputy sheriffs, other than the 
chief deputy, in Dubuque county, is $1,500 per year. (5227, C., 
'39) ------------------------------------------------------------------------------------------------------------------ 106 

Employment Security: Benefits Chargeable Against Employer's Con
tributions: Average Pay Roll: Last Qua.rter of Calendar Year 
used in Computations: The employment security commission, in 
determining benefits chargeable against an employer's contribu
tions for any given calendar period, should take into consideration 
the contribution made for the last quarter of such period, even 
though the contribution is actually paid after the close of the calen
dar period, and in computing the average pay roll of an employer 
for the last three or five years, the pay roll for the last quarter 
of the calendar year should be considered. (1551.13; 1551.25, C., 
'39) ------------------------------------------------------------------------------------------------------------------ 130 

Hospitalization Insurance: Mutual Hospital Service: Counties: Au
ditor to Deduct Amount from Warrants Issued to Employees: In 
the application of Chapter 274, 49th G. A., county offiCials should 
follow the usual practice of drawing and paying warrants and 
when an employee authorizes a deduction from his salary for mutual 
hospital service, the auditor should deduct the amount from the 
warrant issued to employee. (Ch. 274, 49th G. A.)__________ 109 

Income Tax Law: Deductions from Salaries Allowable: Social 
Security Act: Railroad Retirement Act: Deductions from sal
aries under the Social Security Act and the Railroad Retirement 
Act are permissible deductions under the provisions of paragraph 3 
of Section 6943.041, C., '39, of the Iowa Income Tax Law __________________ 141 

Insanity Commission: Convening to Consider Paroles for Insane Com
mitted from County: Commissioners of insanity may convene for 
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COMPENSATION-Continued PAGE 
the purpose of considering whether they shall consent to the parole 
of patients in the hospitals for the insane and they are entitled 
to three dollars per day for such services. ( 3505; 3540; 3541; 
3564; 3565; Ch. 136, 49th G. A.).......................... ............. .. . ............. 108 

Iowa State Guard: Compensation on Active Duty: Same as U. S. 
Army: Officers and enlisted men of the Iowa State Guard, while 
in active service, shall receive the same pay and allowances as paid 
for the same rank and grade for service in the army of the United 
States. (467.21, C., '39) (Ch. 74 (4), 49th G. A.) ........................... 166 

Permanent Registration: City Clerk as Commissioner: Additional 
Compensation: County's Liability: Where a city adopts an 
ordinance providing for additional compensation to be paid the city 
clerk as commissioner of registration the county is liable for its 
share of additional compensation .............................................................. 172 

Physicians and Surgeons: Examination for Insanity and as Witness 
Before County Commission of Insanity: A physician appointed by 
a county commission of insanity to examine a patient and certify 
whether the patient is sane or insane is entitled to compensation for 
his services and to a witness fee to compensate him for time spent 
in testifying before the commission, even though the physician has 
signed the information against the patient, (3549, C., '39) .............. 7 

Police Officm· in Attendance While Dancing Permitted Where Beer is 
Sold: Compensation Determined by Local Authorities: Under 
the statute requiring a policeman to be in attendance at all times 
while dancing is permitted in a place of business where beer is 
sold, the compensation is to be determined by the local governing 
bodies. (Ch. 114 35 (b), 49th G. A.) .................................................. 76 

Public Officers and Employees Inducted Into Military Service: Thirty 
Days Pay: State and municipal officers and employees inducted 
into military service other than the national guard prior to March 
18, 1941, are not entitled to thirty days pay under Section 467.25, 
C., '39, as amended by Senate File 16. 49 G. A................................. 62 

State Employees: 80 Days Pay When Entering Military Forces Second 
Time: State employees who received 30 days pay upon being in
ducted into military service, and who returned to work as state 
employees after being discharged because of being over the age 
limit, are entitled to a full 30 days pay when called back into 
military service. (467.25) (Ch. 73, 49th G. A.) .......................... 136 

State Employees Also State Guard Members: State employees being 
also members of the Iowa State Guard are entitled to additional 
compensation as provided by §§467.25 as amended by Ch. 74, 49th 
G. A.; 467.21, C., '39, except that when on active duty under Martial 
Law or aid to civil authorities they are not entitled to additional 
$1.00 per day ............................................................................................... 168 

State Employees Vacation Time Considered Earned Vacation: Chang-
ing Positions With State: Vacation Time Follows to New Posi
tion: Vacation time granted to State Emploees should be treated 
as an earned vacation and where employee leaves one state depart
ment to go to work for another state department his vacation time 
should follow him to his new employment. (Ch. 90, 49th G. A.) 184 

State Officers and Employees: Volunteers or .Applicants for Military 
Service: Leave of Absence and 80 Days Pay: Officers and 
employees of the state who enlist in the armed forces of the United 
States, or reserve officers who apply for active service before they 
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are ordered to report, are entitled to military leave with pay for 
thirty days, the actual call into service being the controlling 
factor. ( 467.25, C., '39) --------------······-·-----------······----------------------------------- 130 

Tax Collector: The board of supervisors must fix the compensation 
of the collector within the maximum allowed by Section 7225, C., 
'39. ( 7225; 7226, c., '39) ·---------·-·············---------------···----------------------------- 125 

Township Clerk: Funds from Which Payable: Compensation for 
township clerk provided for by Sec. 5572 (2), C., '39, is to be paid 
from funds coming into his hands by virtue of his office and are 
not to be paid from county funds .... -------···-----······------···-··----·--·----········--·· 149 

COMPROMISE AND SETTLEMENT 
Delinquent City Poll Tax: The board of supervisors has the same 

authority to compromise the delinquent city poll tax as it has in 
the case of the usual personal property tax where the tax is not a 
lien on the real estate. ( 6236, C., '39) ---·······--------·······---··-···········-······- 106 

Taxation: Voluntary Court- Settlement of Assessment Appeals. Ch. 
202, 49th G. A. Not Applicable to Appeals Prior to Effective Date 
of Act: Section 28, Chapter 202, 49th G. A., providing for written 
notice to taxing bodies of voluntary court settlement of an assess
ment appeal, is applicable only to assessment appeals perfected 
under provisions of the above chapter and does not apply to appeals 
perfected prior to the effective date of the act ______________________________________ 156 

Tax Sale: Amount Required for Redemption: The owner cannot re
deem from tax sale by tendering the amount paid by an assignee 
under a compromise agreement, but must pay the amount for which 
the property was sold plus penalty and interest and the amount of 
all taxes, interest and costs paid by the purchaser or his assignee 
for any subsequent years. (7265; 7272, C., '39) --········-········---------···· 93 

CONCEALED WEAPONS 
Permit to Sell Concealed Weapons: Sale by Individual: Section 12951, 

C., '39, was not intended to be limited to dealers engaged in the 
business of selling weapons. Therefore, an individual who owns a 
revolver and sells it must obtain a permit to sell weapons which may 
be concealed on the person and must report the sale. (12951-12954, 
c., '39) ·····-····--····-------------------·-·····-------- -------- -------------·······--·-··-·-···------------------·· 35 

CONDITIONAL SALES CONTRACTS 
Recording: Indexing Both Contract and Assignment: When a con

ditional sale contract has a duly executed assignment in the body of 
the contract or on the back, it should be indexed as two instruments. 
The recorder may charge twenty-five cents for filing the contract 
and for each assignment, and he is required to index both the 
contract and the assignment .. -----··-------·····-----·······----······-·--------·····---·-······ 70 

'• 
CONFIDENTIAL RECORDS 

Adoption Records: The legislative intent that adoption records should 
be sealed or locked up will be carried out if such papers are kept 
inaccessible to the public except on court order. 

Motor Vehicle Fuel Tax: Refunds: Records and Application to be 
Confidential: Under the Motor Vehicle Fuel Tax Law it would be 
unlawful for the Treasurer of State to permit oil companies to 
make photostatic copies of refund applications, since by law the 
records are to be confidential. ( Ch. 251.3, C., '39) ( Ch. 180, 49th 
G. A.) ·---------------------------------------------···-----------------·-·····-------------- ----·-··------------·· 186 
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Fees: Prisoner Conveyed to County Jail: A constable who lives in a 

town outside the county seat is entitled to a constable's fees, but 
not the same fees as a sheriff, when he conveys prisoners to the 
county jail on commitment. (10637; 13479, C., '39) -------------------------- 87 

CONSTRUCTION OF STATUTES 
See Statutes 

CONTESTS 
Official County Newspaper: Affidavit by Contestant: Statement that 

Requirements of Legal Newspaper Are Met is Unnecessary: An 
affidavit filed by a newspaper in a contest for selection of an official 
county newspaper is not fatally defective for failing to include a 
statement that the newspaper meets the requirements of a legal 
newspaper, as specified by Sec. 11099.1, C., '39. (5400; 5401; 
11099.1, c., '39) ------------------------------------------------------------------------------- -------------- 134 

CONTRACTS 
Investment Contracts: Taxation Installment Payments: Assessment 

Made Before and After Maturity: Investment contracts providing 
for installment payments for the purchase of a securities unit are 
taxable and should be assessed before and after maturity ................... 159 

Poor Relief: Boards of Supervisors: Supplies: Contracts Not Man
datory: Section 3828, 110, C., '39 does not make it mandatory for 
boards of supervisors to enter into contracts for the furnishing of 
supplies required for the poor. ________________________________________________________________ 198 

Public Hospital Construction: Contracts Made in the Name of Hospital 
Trustees: Contracts made in connection with the construction of 
the new Polk County hospital building should be made in the name 
of the trustees of Broadlawns Polk County Public Hospital and not 
in the name of Polk County. (5359, C., '39) ...................................... 26 

Recording: Conditional Sale Contract: Indexing Both Contract and 
Assignment: When a conditional sale contract has a duly executed 
assignment in the body of the contract or on the back, it should be 
indexed as two instruments. The recorder may charge twenty-five 
cents for filing the contract and for each assignment, and he is 
required to index both the contract and the assignment..................... 70 

State Officers and Departments: Printing Board to Let Contracts, 
Prescribe Standards of Printing, Stock, and Materials: Depart
ments May Designate Forms and Contents: Section 183, C., '39, 
provides that the .printing board shall let contracts for all printiJ ;-
for all state offices, departments, boards, and commissions wh 
the cost of such printing is to be payable out of any taxes, etc., col
lected for state purposes; and Section 1921.017, C., '39, gives the Iowa 
Liquor Control Commission authority to make rules and regulations 
prescribing what official seals should be attached to packages of 
liquor. (Ch. 14, C., '39; Ch. 93.1, C., '39) ---------------------------------------------- 56 

COOPERATIVE ASSOCIATIONS 
Filing of Amendment to Articles: Time of Meetings Specified in 

Articles: Reasonableness: Section 4891, C., '39, is not mandatory 
but is directory, and if an amendment to corporation articles is not 
filed until after thirty days, it does not become effective until the 
date of filing. 

Articles of a cooperative association under chapter 390, C., '39, 
which provide for an annual meeting, the date to be determined by 
the board of directors or executive committee, are reasonable and 
not illegal. ---------------------------------------------------------------------------------------------------- 65 
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"Organization Stock" Which Is Not In Fact Stock: Void Provision in 

Articles: Organization of Cooperatives: Where cooperative asso
ciation articles provide for "organization stock" which is not stock 
in a legal sense, a provision is illegal and void which provides that a 
stockholder must have a property interest in the corporation and 
without such interest there would be no right to vote. (Ch. 384; 
390.1, c., '39) --------- ---------------------- -------------------- -----------------------------------------· 65 

Sales Tax: Cooperative Creameries and Creamery Associations: But-
ter and Dairy P1·oducts Exchanged for Cream Supplied by Members 
or Stockholders: The sales tax should bl'! collected upon the gross 
receipts of cooperative creameries and creamery associations result-
ing from the exchange of butter or other dairy products for cream 
supplied by members or stockholders. (6943.074, 6943.075, C., '39) 101 

COOPERATIVE CREAMERIES 
See Cooperative Associations 

CORPORATIONS 
Cooperative Associations: Corporations which are in fact cooperatives 

must be organized under chapter 390.1, C., '39, and not under chapter· 
384. (Ch. 384; 390.1, C., '39) ----·------ -----------·----------------·-······------------····-· 65 

Taxation: Capital Stock: Exemption: Foreign Merchandising 
Corporation Doing Business Entirely Within Iowa: The capital 
stock of a foreign merchandising corporation which does business 
entirely within the state is exempt from taxation in Iowa. (6944, 
c., '39) ·----------------------------- -- ---···---------··-·-···-··----·----- ----------···---··--····- -··-·--··· 92 

COSTS 
Municipal Court: Unpaid Costs in Clas.s "C" Cases: County Liable 

Only for Witness Fees and Mileage: A county is not liable to the 
city for unpaid costs in class "C" cases in municipal court other 
than for witness fees and mileage. (10666; 10670.1, C., '39) .......... 116 

Tax List: Cost of publication: Charge Made Only for Each Descrip
tion: The cost of publication of the tax list should be chargeable 
against the properties listed, and only thirty cents may be charged 
for each description. The county may not make an additional pay
ment for the general statement and the subheads in the tax list. 
(7246; 7247, c., '39) ····---·-···--------------- -----------------·--------- ................... 103 

COUNCIL BLUFFS SCHOOL FOR .. 
DEAF AND DUMB 

See State Institutions 

COUNTIES 
Auditors: Compensation: Amount of Per Diem and Expenses: 

County, municipal, and school examiners and their assistants are to 
be paid a per diem of not to exceed $7.00 each for each day they 
work and their actual and necessary expenses, in accordance with 
Chapter 65, 49th G. A. (125, C., '39) (Ch. 65, 49th G. A.) ............ 114 

Burial Expense: Old Age Assistance: County Home Residents: The 
provisions of House File 400, 49th G. A., which provides than an 
old age assistance recipient who has been committed to a tax
supported institution and is not receiving old age assistance at the 
time of his death may receive burial expense, do not apply to ordi
nary residents in county homes, but do apply to persons committed 
to a county home or any other tax-supported institution. (3828.018 
as amended by Ch. 146 Sec. 9., 49th G. A.)............................................ 48 
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Burial Expense: Old Age Assistance Recipient Admitted to County 
Farm: No Notice to Social Welfare Board :County Responsibility 
for Burial: Where the county board of social welfare was not 
notified of the admission of an old age assistance recipient to the 
county farm and as a result the inmate continued to receive old age 
assistance until his death, the county must assume financial re
sponsibility for the burial of the inmate. ( 3828.008; 3828.021, C, 
'39) ···································· ·············· ··---------------- 33 

Burial Expense of Veteran's Wife: County of Husband's Residence 
Liable: The soldiers relief commission of the county in which a 
world war veteran was living when his wife died while a patient 
at Oakdale sanatorium is liable for the wife's burial expense........ 38 

Discovery and Regist?·y of Soldiers' Gra1Jes: Use of County Funds Not 
Authorized: A county project to discover and register graves of 
deceased persons who have served in the military and naval forces 
may not be financed from the soldiers and sailors relief :fund, nor 
can the cost be appropriated from the general fund as "care and 
maintenance" of graves, nor can it be financed from any other 
fund. (3828.051; 3828.065, C., '39) ------------·······-··------------········------------ 36 

Emergency Relief Funds: Maximum County Poor Tax Levy Required 
to Qualify for State Funds: The maximum tax that any county 
must levy for its poor fund in order to qualify for state emergency 
relief funds is three mills in all counties except Polk and Woodbury 
and five mills in those two counties. The extra 25% which might 
be levied under chapter 59, 49th G. A., has no effect and does not 
relate to the words "maximum amount authorized by law for poor 
relief" as used in Sec. 3828.114, as amended by chapter 149, 49th 
G. A. (3828.114, C., '39) (Ch. 59, 49th G. A.; Ch. 149,, 49th G. A.) 132 

Expenses for Child Support: Limitations: Private Institutions for 
Neglected, Dependent, and Delinquent Children: A county may 
not legally expend more than eighteen dollars per month for the 
support of any child committed by a juvenile court to a private 
institution fOil' neglected, dependent, and delinquent children. 
(3661.103; 3676, c., '39) ----------···----------------------------·--··--------······---------------- 104 

Expense of Special Hospital Election and of Advertisement, Issuance 
and Sale of Bonds: Payment front General Fund: Section 5348.1, 
C., '39, providing for an election on the proposition of issuing 
county public hospital bonds, and Section 5353, C., '39, providing 
for county public hospital fund, are both specific as to the purposes 
for which funds derived under the sections are to be used, and 
inasmuch as such sections do not provide for the expense of the 
election and the expense of advertisement, issuance, and sale of the 
bonds, such expenses cannot be paid from the proceeds of the bond 
sale or from the hospital fund but must be paid from the county 
general fund. ( 5348; 5348.1; 5353, C., '39) .......................................... 3 

Fairground Buildings: WPA Project: Resolution by Board of Su
pervisors Unauthorized: A board of supervisors has no authority 
to pass a resolution to continue a WP A project of improving and 
rebuilding certain buildings on the fairgrounds, the resolution mak-
ing the county liable if certain provisions are violated. (2907, C., '39) 88 

Food Stamp Officer: Bond Premium: The bond premium of a food 
stamp issuing officer cannot legally be charged to and paid by the 
county ···································---················--'-------··---·-------·············---------····-·---·· 47 

Hospitals: Addition: Application by Trustees for Federal Grant: 
Grant Not Gift for Establishing Hospital: No Election for Mainte-
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nance Tax: The board of trustees of a county public hospital is the 
proper body to apply for a federal grant for an addition to the hos
pital. Such grant would not be a gift for establishing a hospital as 
contemplated by Par. 10190, C., '39, and the question of a tax for 
maintenance of such institution may not be submitted to the people 
at an election. ( 5359; 10190, C., '39) , ________________________________________________ 120 

Lega.l Settlement: Delay (;f Abandoned Wife in Choosing Former 
Settlement: Temporary Relief Not Controlling: A woman who 
married a resident of another county took his legal settlement and 
when abandoned by him had the right to continue that settlement or 
reestablish her former settlement, but a delay of a year before mak-
ing an affidavit choosing legal residence in the former county is 
more than a reasonable time, and by her delay she indicated an 
intent to retain her husband's legal settlement. The granting of 
temporary relief by one county does not control and the act of ap
plying for such relief is not an election to take legal settlement in 
that county. ( 3828.088, C., '39) -------------------------------------------------------------- 40 

Legal Settlement: Notice to Depart Served on Family in County of 
Wife's Settlement Prior to Marriage: Election of Settlement in 
County After Divorce: SettleJnent of Children: A notice to depart 
served on a family after it moves into the county which was the 
legal settlement of the wife prior to her marriage does not prevent 
the wife, after getting a divorce, from electing to resume the legal 
settlement which she had prior to her marriage. The legal settle
ment of the minor children is governed by the settlement of the 
mother who was awarded custody of the children. (3828.088, C., '39) 127 

Legal Settlement: Relief Given After Entering County: Notice to 
Depart Unnecessary: A person who is furnished county relief at 
any period during the year after entering the county cannot obtain 
a legal settlement in the county even though no notice to depart 
is served on him. (3828.088, C., '39) (228 Ia. 281) -------------------------- 37 

Libraries: Board of Supervisors: Contract With Free Public Library 
Trustees Without an Election: Under Sec. 5859, C., '39, Boards of 
Supervisors may enter into a contract with a Board of Trustees of 
any Free Public Library without an election authorizing such a 
contract --------------------------------------------------------------------------------:------------------------- 145 

Liens: Care of Persons. in County and State Institutions: Section 
3604.1, C., '39, creates a lien in favor of the county and, against 
the real estate of a person or the spouse of a person for assistance 
furnished under chapter 178. It does create a lien for treatment 
of an insane or idiotic person in a county home or asylum or in a 
private hospital or sanatorium, but does not create a lien for the 
treatment of inebriates at state hospitals or elsewhere, or for as
sistance to tubercular patients at Oakdale Sanatorium, students at 
the Vinton School for the Blind, the Council Bluffs School for the 
Deaf and Dumb, or inmates of the Toledo Juvenile Home. (3604.1, 
c., '39) ---------------------------------------------------------------------------------------------------------- 27 

Leins: Old Age Assistance: Support of Insane: Equal Weight and 
Effect: Liens for old age assistance and for support of insane 
are of equal weight and effect, but, where a lien existed on a hus
band's homestead for old age assistance to his wife, such lien was 
prior to a subsequent lien to a county for the support of the husband 
after his insanity, where the old age assistance lien was filed prior 
to the enactment of statute providing the lien for support of insane. 
(3604.1-3694.6; 3828.022; 3828.023, c., '39) ------------------------------------------ 100 

Minors Committed to Glenwood: County of Mother's Legal Settlement 
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Liable to State for Expense: Where a child is committed to the 
state school at Glenwood the county liable for the expense to the 
1tate is the county wherein the child's mother has established legal 
settlement. ---------------------------------------------------------··--·---- ................................... 179 

Municipal Court: Unpaid Costs in Class "C" Cases: County Liable 
Only for Witness Fees and Mileage: A county is not liable to the 
city for unpaid costs in class "C" cases in municipal court other 
than for witness fees and mileage. (10666; 10670.1, C., '39) ........ 116 

Official County Newspaper: Affidavit by Contestant: Statement 
That Requirements of Legal Newspaper Are Met is Unnecessary: 
An affidavit filed by a newspaper in a contest for selection of an 
official county newspaper is not fatally defective for failing to in
clude a statement that the newspaper meets the requirements of a 
legal newspaper, as specified by Sec. 11099.1, C., '39. (5400; 
5401; 11099.1, c., '39) ·············································································· 134 

Patients at Oakdale Sanatorium: Costs Paid from General Fund or 
Poor Fund: The cost for the care of patients at Oakdale Sana
torium may be paid from either the county general fund or the 
county poor fund. (3399; Ch. 189.6, C., '39) .. ------------------------------------ 115 

Permanent Registration: City Clerk as Commissioner: Additional 
Compensation: County's Liability: Where a city adopts an or
dinance providing for additional compensation to be paid the city 
clerk as commissioner of registration the county is liable for its 
share of additional .compensation ............. -----------···-----------------------------······· 172 

Polk County: Social Welfare: Emergency Relief Funds: Maximum 
County Poor Tax Levy Required to Qualify for State Funds: The 
maximum tax that any county must levy for its poor fund in order 
to qualify for state emergency relief funds is three mills in all coun-
ties except Polk and Woodbury and five mills in those two counties. 
The extra 25% which might be levied under chapter 59, 49th G. A., 
has no effect and does not relate to the words "maximum amount 
authorized by law for poor relief" as used in Sec. 3828.114, as 
amended by chapter 149, 49th G. A. (3828.114, C., '39) (Ch. 59, 
49th G. A.; Ch. 149, 49th G. A.)---------------------------------- ------------------------- 132 

Poor: Notice to Depart: Widow in Care of Child: Within One 
Year: Notice to depart as provided by §3641, C., '39, must be 
served, on a widow in care of a child, within one year and Ch. 148, 
49th G. A., extending thE) time to two years is not applicable to the 
above section. ---------················--------------- ··············--·-··--------------------- 158 

Poor Fund: Medical Services to Relief Clients: Optometrist Services 
Not to be Paid: The authority of a county to expend relief funds 
for medical services applies only to services rendered by a doctor of 
medicine. Because an optometrist is not a medical doctor, he cannot 
be paid from the county poor fund for services to relief clients. 
3828.099; 3828.100; 3828.106, c., '39)...................................................... 32 

Poor Relief Supplies: Contracts Not Mandatory: Section 3828.110, C., 
'39, does not make it mandatory for boartl.s of supervisors to enter 
into contracts for the furnishing of supplies required for the poor. 198 

Poor Support: Expense of Transporting Pauper to County of Legal 
Settlement: County Responsibility: If a poor person removes 
from the county of his legal settlement with the acquiescence of the 
county authorities, the county may not thereafter refuse to trans
port such person back to his home. ( 3828.090; 3828.096, C., '39) .... 58 

Public Hospital Construction: Contracts Made in the Name of Hospital 
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Trustees: Contracts made in connection with the construction of 
the new Polk County hospital building should be made in the name 
of the trustees of Broadlawns Polk County Public Hospital and 
not in the name of Polk County. (5359, C., '39) ............................ !... 26 

Quiet Title Actions: Tax Titles: County Attorney's Duty: It is the 
duty of the county attorney to prosecute quiet title actions for the 
county without any additional compensation even though there are 
several actions to be commenced to quiet title to land acquired by 
the county by tax titles, because of errors and irregularities in 
tax proceedings. (5180(6), C., '39) .... ------··------------------------------·····-····· 3 

Schools: Children in Chm·itable Institutions or Children's Boarding 
Homes: Responsibility for Payment of Tuition: Domicile: Tui
tion of a grade school child committed to a charitable institution in 
another school district must be paid by the county of domicile, but if 
the child's domicile is outside the state there should be no tuition 
charge. If a charitable institution voluntarily assumes care of a 
grade school child, the county of the child's domicile should pay the 
tuition. (4275.1; 4283; 4283.01, C., '39)--------------------------------------------· 95 

Tax Levies for Hospital Ward in County Home: The board of su
pervisors of a county has the power to establish wards in any public 
or private hospital, but not to establish a hospital ward in the county 
home, and therefore tax levies for such ward in the county home 
are not legal. (5367, C., '39) .... __________________ ----------------------------------······ 30 

Use Tax: Purchases by Political Subdivisions: Purchases from out
of-state sellers by political subdivisions within the state are subject 
to the Iowa use tax. (Ch. 329.4, C., '39) (221 Ia. 642; 222 Ia. 488) 82 

W P A Projects: Board of Supervisors Without Authority to Expend 
County Funds for WPA Project to Make Scientific Valuation of 
Realty for Purpose of Taxation: The board of supervisors of a 
county has only such powers as are expressly, or by necessary im
plication, delegated to it by the legislature and the statute confer
ring general powers to the supervisors will not permit such board 
to expend county funds for a WP A project to make a scientific val
uation of realty in the county for the purpose of taxation, and 
especially so where the project is not a part of the regular assess-
ment but an independent project. (5130, C., '39) .................. ............. 78 

Woodbury County: Social Welfare: Emergency Relief Funds: Max
imum County Po01· Tax Levy Required to Qualify for State Funds: 
The maximum tax that any county must levy for its poor fund in 
order to qualify for state emergency relief funds is three mills in 
all counties except Polk and Woodbury and five mills in those two 
counties. The extra 25% which might be levied under chapter 59, 
49th G. A., has no effect and does not relate to the words "maximum 
amount authorized by law for poor relief" as used in Sec. 3828.114, 
as amended by chapter 149, 49th G. A. (3828.114, C., '39) (Ch. 
59, 49th G. A.; Ch. 149, 49th G. A.) ........ ______________ 132 

COUNTY ATTORNEY 
See County Officers and Employees 

COUNTY AUDITOR 
See County Officers and Employees 

COUNTY CENTRAL COMMITTEE 
Elections: No Candidates for 0 f fice: Name Written in: Less than 

10% Required: No Nomination: No Method Whereby Nomination 
can be Made: Where no candidates filed in a supervisor district 
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and one person's name was written in but failed to receive 10 per 
cent of the number of votes for governor at the last general election 
there was no nomination and no method whereby a nomination 
could be made. (594, 614, 624, 625, C., '39) (Ch. 81, 49th G. A.) ____ 163 

COUNTY CONVENTIONS 
Elections: No Candidates for Office: Name WTitten In: Less than 

10% RequiTed: No Nomination: No Method Whereby Nomination 
can be Made: Where no candidates filed in a supervisor district and 
one person's name was written in but failed to receive 10 per 
cent of the number of votes for governor at the last general election 
there was no nomination and no method whereby a nomination 
could be made. (594, 614, 624, 625, C., '39) (Ch. 81, 49th G. A.) ______ 163 

COUNTY EMPLOYEES 
See County Officers and Employees 

COUNTY FUNDS 
See Counties 

COUNTY HOME 
Burial Expenses: Old Age Assistance Recipi~nt Admitted to County 

FaTm: No Notice to Social WelfaTe BoaTd: County Responsibility 
for BuTial: Where the county board of social welfare was not 
notified of the admission of an old age assistance recipient to the 
county farm and as a result the inmate continued to receive old age 
assistance until his death, the county must assume financial re
sponsibility for the burial of the inmate. (3828.008; 3828.021, C., 
'39) --------------------------------------------- ----------------------------- ------------------------------- 33 

Burial Expense: Old Age Assistance: County Home Residents: The 
provisions of House File 400, 49 G. A., which provides that an old 
age assistance recipient who has been committeed to a tax-sup
ported institution and is not receiving old age assistance at the 
time of his death may receive burial expense, do not apply to 
ordinary residents in county homes, but do not apply to persons com
mitted to a county home or any other tax-supported institution. 
(3828.018 as amended by Ch. 146 Sec. 9, 49th G. A.)----·---------------------_ 48 

County Home StewaTd: Witness Fees: Public OfficeTs: The steward 
of a county home who receives a salary from the county is a public 
official within the meaning of section 11328, C., '39, and is not 
entitled to a witness fee for testifying at a county insane commis-
sion hearing on the insanity of a former county home inmate. 
(3541; 3228.118; 11328, c., '39) ------- ----··-·--------------· -------··------·-------------- 43 

Liens: GaTe of PeTsons in County and State Institutions: Section 
3604.1, C., '39 creates a lien in favor of the county and against the 
real estate of a person or the spouse of a person for assistance 
furnished under chapter 178. It does create a lien for treatment 
of an insane or idiotic person in a county home or asylum or in a 
private hospital or sanatorium, but does not create a lien for the 
treatment of inebriates at state hospitals or elsewhere, or for assist
ance to tubercular patients at Oakdale Sanatorium, students at 
the Vinton School for the Blind, the Council Bluffs School for the 
Deaf and Dumb, or inmates of the Toledo Juvenile Home. (3604.1, 
c., '39) ----··----------····-----------------··--·-----·---·-----··--- ---··---------·-------·- ------··-------- 27 

PooT Fund: SuppoTt of Insane PeTsons at County FaTm: Tax for In
sane SuppoTt not Levied: The county poor fund can be used only 
for the relief of poor persons and should not be used to pay the 
expense· of keeping insane persons at the county farm. If no tax 
has been levied for the support of the insane, such support must 
be charged to the general fund. (3604, C., '39) -------------------····----------- 39 
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Soldiers Relief: Honorable or Dishonorable Discharge: No Commit

ments to County Home: A person who has served in the Army or 
Navy of the United States, whether honorably or dishonorably 
discharged, cannot be placed in the County Home. (3828.102) ------------ 149 

Tax Levies for Hospital Ward in County Home: Illegal: The board 
of supervisors of a county has the power to establish wards in any 
public or private hospital, but not to establish a hospital ward in 
the county home, and therefore tax levies for such ward in the 
county home are not legal. ( 5367, C., '39) --·----------------------------------------- 30 

COUNTY HOSPITALS 
See Hospitals 

COUNTY OFFICERS AND 
EMPLOYEES 

Assessors: Time for Operation of City Assessors Law: Assessor 
not Yet in Office: City Assessment expense fund: County War
rants Under City Requisition: Dog Listing Fees Part of Fund: 
Chapter 203, 49th G. A.; does not make the city assessors law, 
Chapter 202, 49th G. A., inoperative until the assessor has qualified. 
Funds for operation of the city assessor's office after Jan. 1, 1942, 
should be provided by the county, city, and school district under 
Chapter 202, even though the assessor has not yet taken office. 
The city assessment expense fund should be set up as of Jan. 1, 
1942, with the dog listing fees going into such fund, and the county 
auditor may issue warrants on the fund under requisition of the 
city assessor. (Ch. 202, 49th G. A.) ____________________________________________________ 118 

Board of Supervisors: Acting as Governing Board of Drainage and 
Levee District: Not Required to Publish Proceedings: A county 
board of supervisors acting as the governing board of a drainage 
and levee district need not publish its proceedings. Failure to 
publish such proceedings will not affect the validity of proceedings 
whereby new bonds are ordered and new assessments spread to 
pay the bonds. (5411, C., '39) ---------------------------------------------------------------- 86 

Board of Supervisors: Districts Abolished by Voters Decreasing Num
ber of Supervisors: Subsequent Increase: Election at Large: 
Where voters decrease the number of supervisors the Supervisor 
Districts are abolished and when subsequently the number of 
Supervisors is increased the Supervisors must be elected at large. 
(5108-5111, c., '39) --------------------------------'-------------------------------------------- ------ 148 

Board of Supervisors: Exemption of Taxes Must Be for Current Year: 
Under§ 6950, C., '39, which provides for the suspension, cancellation, 
and remission of taxes for the current year, it would not be proper 
for a board of supervisors to order in 1940 the remission of 1938 
taxes payable in 1939. ( 6950, C., '39) ---------------------------------------------------- 34 

Board of Supervisors: Libraries: Contract with Free Public Library 
Trustees Without an Election: Under Sec. 5859, C., '39 Boards of 
Supervisors may enter into a contract with a Board of Trustees 
of any Free Public Library without an election authorizing such 
a contract. -------------------------------------------------------------------------------·····-·-------------- 145 

Board of Supervisors: Power to Cancel or Remit Taxes Previously 
Suspended: The County Board of Supervisors may cancel or remit 
taxes assessed against property for any number of years when 
such taxes have been previously suspended under provisions of 
§§ 6950, 6950.1, c., '39. (6951, c., '39) ........ ···············---------------------------- 158 

Board of Supervisors: Refunds: Erroneous Tax Assessment: A 
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Board of Supervisors has the duty to direct a refund of erroneously 
assessed property. (7235, C., '39) .......................................................... 174 

Board of Supervisors: Sale of Property Acquired by County Under 
Public Bidder Statute: The Board of Supervisors of a county 
which has acquired property under the public bidder statute may 
use discretion in selling the property so long as it acts in con-
formity with § 10260.4, C., '39 ............................ ·-········-····-··········-------······ 22 

Board of Supervisors: Sales of Property Acquired By Taxing Bodies: 
Advance Approval of Sales of a Large Number of Tracts not the 
Exercise of Proper Discretion: Sections 7265 and 10260.4, C., '39, 
contemplate that taxing bodies shall exercise discretion in the sale 
of tracts of real estate for a sum less than the amount of taxeS; 
subsequent interest and penalty, and for a taxing body to give 
advance approval covering a large number of tracts would not be 
the exercise of proper discretion .................... , ........................................ 113 

Boards of Supervisors: Supplies for Poor: Contracts not Mandatory: 
Section 3828.110, C., '39, does not make it mandatory for boards of 
supervisors to enter into contracts for the furnishing of supplies 
required for the poor. ································-·······················-···-·······-·······-··· 198 

County Attorney: Forfeiture of Beer Bonds: Duty: The county 
attorney has the duty to commence forfeiture proceedings upon bonds 
furnished by Class B or C beer permittees where the permit is 
issued by the board of supervisors. A citizen or taxpayer may not 
bring such action. Forfeiture proceedings may and should be 
commenced when a permit is cancelled, the cancellation being a 
condition precedent to the forfeiture {!roceedings. The action may 
be brought in the name of the state or county. (Ch. 93.2, C., '39) 
(Chapter 114, Section 2, 49th G. A.)·····---·····--···-········----····-··-·-··--········ 98 

County Attorney: Quiet Title Actions: Compensation: It is the duty of 
the county attorney to prosecute quiet title actions for the 
county without any additional compensation even though there 
are several actions to be commenced to quiet title to land acquired 
by the county by tax titles, because of errors and irregularities in 
tax proceedings. (5180 (6), C., '39) ·····-·····--··············-······-·----------------···· 3 

County Auditor: Failure to FU?·nish Copy of Board Proceedings for 
Publication in Official Newspapers Selected for Following Year: 
The board of supervisors may urge the county auditor to perform 
his duty to furnish a copy of the proceedings of the board for pub
lication and may see that publication is made within the time required 
by law, working out the matter in an amicable manner. It is the 
mandatory duty of the county auditor to furnish to official news
papers a copy of the board proceedings within a week after ad
journment. The proceedings shall be published in the official county 
newspapers selected for the following year when publication has 
not been made during the year in which the proceedings are held. 
( 5412.1, c., '391---·····----·-···-·-····-···-····-····----···-----·-·---····--···-----··-···---- 8 

County Board of Education: Power to Fix Salary of Deputy County 
Superintendent of Schools: The County Board of Education shall 
fix th~ salary of the Deputy County Superintendent of Schools each 
year and does not have authority to change such salary at any 
regular meeting during the course of such year. (5234, C., '39) ...... 146 

County Hospital Trustees: .. Duty to Collect Accounts: County Attorney 
to Render Legal Services: It is the duty of County Hospital Trustees 
to collect accounts and in the alternative the Superintendent of 
the hospital, there is no authority for trustees to have accounts col-
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lected on contingent fee basis by an outsider. All legal services 
are to be rendered by County Attorney. ( 5363, C., '39) -------------------- 197 

County Officers: Meeting Called by State Auditor: Expenses Allow
able by Board of Supervisors: The state auditor may, when neces
sary, call a meeting to instruct county officers as to any particular 
duties, and it is proper for boards of supervisors to allow claims of 
officers for expenses at such meetings. --····-···------··-·····--------·---·-·--·-··- 102 

County Officers: Not to Take Oaths for Gasoline Refund Claims: A 
county auditor or county treasurer is not authorized to administer 
oaths in connection with claims for gasoline tax refunds. (1215, 
c.' '39) ------. ·- ..... --- ..... ·--- .... ·--.-.- .. ---.-.---------------.---.---.------.-----.-----------.- ... ---------- 62 

County Recorder: Conditional Sale Contract: Indexing Both Contract 
and Assignment: When a conditional sale contract has a duly 
executed assignment in the body of the contract or on the back, 
it should be indexed as two intsruments. The recorder may charge 
twenty-five cents for filing the contract and for each assignment, 
and he is required to index both the contract and the as-
signment. --------······························································································ 70 

County Recorder: Fees: Filing One Instrument Releasing Several 
Chattel Mortgages: A county recorder is entitled to charge only 
twenty-five cents for filing one instrument releasing five different 
chattel mortgages. (10031, C., '39) ....................................................... 103 

County Recorder: Old Age Assistance: Grant of Lien: Fee for Filing 
and Indexing: A county recorder should charge a fee for recording 
and indexing a grant of lien even though such lien is made in 
connection with an old age·assistance case. (3828.023, C., '39) ........ 169 

County Registrar May Not Appoint Self as Local Registrar: Not En
titled to Local Registrar's Fees: The clerk of the district court, 
as county registrar of vital statistics, may not appoint himself 
local registrar, and as county registrar he is not entitled to receive 
the fees payable to the local registrar for services as contemplated 
by Chapter 114, C., '39, as amended by Chapter 117, 49th G. A. 
(Ch. ·114, C., '39) (Ch. 117, 49th G. A.) ............................................... 112 

County Superintendent: Teachers not Hired or Re-hired: Appeals: 
Jurisdiction: A County Superintendent of Schools does not have 
jurisdiction of appeals of teachers who are not hired or re-hired have 
School Board Directors, consequently the State Superintendent of 
Public Instruction has no jurisdiction in the matter. ( 4237; 4298, 
c., '39) ···········-·················:················-···············-··························-············-····· 182 

County Superintendent: Term of Office: Starting and Terminating: 
A County Superintendent of Schools who takes office on the first 
secular day of September, 1942, will serve only until the first 
secular day of August, 1945, or until his successor is elected and 
qualified. (4096, C., '39) (Ch. 156, 49th G. A.) .................................. 167 

County Treasurer: Certificate Showing Personal Tax Payment for 
Five Years: Refusal When Previous Taxes Unpaid: Statute of 
Limitations Inapplicable: A county treasurer correctly refuses to 
give a certificate showing that there are no unpaid personal taxes 
against an estate for five years, when all personal taxes previous 
to the five-year period have not been paid. Section 11007, C., '39, 
barring an action after five years, is not applicable, as no "action" 
is involved. (11007, C., '39; 12781.1, C., '39) (188 Ia. 295) -------------· 140 

County Treasurer: Fees: Motor Vehicle Registration Paid by In-
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stallments: A county treasurer may deduct only one fifty cent 
fee for the annual registration of trucks, truck tractors, and semi
trailers even though such annual registration is payable into 
semi-annual installments. ( 5008.15; 5008.16; 5008.18; 5009.02; 
5010.01; 5010.08) ....................................................................... ··············· 13 

Deputy Sheriff: Maximum Salary: Dubuque County: The maximum 
salary that can be paid to deputy sheriffs, other than the chief 
deputy in Dubuque County, is $1,500 per year. (5227, C., '39) ........ 106 

Elections: No Candidates for Office: Name Written in: Less than 
10% Required: No Nomination: No Method Whereby Nomination 
Can Be Made: Where no candidates filed in a supervisor district 
and one person's name was written in but failed to receive 10 
per cent of the number of votes for governor at the last general 
election there was no nomination and no method whereby a nomina
tion could be made. (594, 614, 624, 625, C., '39) (Ch. 81, 49th 
G. A.) ··················----------------------------------·------------------------------·--- .................... 163 

Hospitalization Insurance: Mutwal Hospital Service: Auditor to 
Deduct Amount from Warrants Issued to Employees: In the a11 
plication of Chapter 274, 49th G. A., county officials should follow 
the usual practice of drawing and paying warrants and when an 
employee authorizes a deduction from his salary for mutual hos
pital service, the auditor should deduct the amount from the 
warrant issued to the employee. (Ch. 274, 49th G. A.). 109 

Insanity Commission: Convening to Consider Paroles for Insane Com
mitted from County: Compensation: Commissioners of insanity 
may convene for the purpose of considering whether they shall 
consent to the parole of patients in the hospitals for the insane and 
they are entitled to three dollars per day for such services. ( 3505; 
3540; 3541; 3564; 3565; Ch. 136, 49th G. A.)......... ______ ....... 108 

Local Registrar: Deputy County Registrar Not to Act as Local Regis
trar: A Deputy County Clerk who has been appointed as Deputy 
County Registrar should not be appointed as Local Registrar, for 
the reason that in the absence or disability of the County Registrar 
to perform his duties the Deputy as Local Regsitrar would be 
compelled to report to himself as Deputy County Registrar. (Ch. 
114, C., '39) (Ch. 117, § 7, 49th G. A.) .......................... ---------------· 154 

Married Women Employees: Dismissal by Resolution of Supervisors: 
Inapplicable to Ce1·tain Offices: When a board of supervisors 
has passed a resolution terminating the employment of all women 
employees of the county whose husbands have steady employment, 
it cannot make the resolution effective as to employees in the 
offices of county auditor, treasurer, recorder, sheriff, county at
torney, clerk of the district court, coroner, and county superintend
ent of schools, as only the appointing officer has the power to 
revoke the appointment of any such employee. (5238-5240, C., 
'39) ················································································································ 29 

Military Service: Leave of Absence to Inductees: Elective Officers: 
It is not necessary that persons inducted into military service ask 
for or obtain a leave of absence under §467.25, C., '39, as amended 
by Senate File 16, 49th G. A., which applies to elective officers 
of the state, its subdivisions, and municipalities. (467.25, C., '39) 41 

Military Service: Public Officers and Employees Inducted: Thirty 
Days Pay: States and municipal officers and employees inducted 
into military service other than the national guard prior to March 



236 INDEX 

COUNTY OFFICERS-Continued PAGE 

18, 1941, are not entitled to thirty days pay under Section 467.25. 
C., '39, as amended by Senate File 16, 49th G. A............................... 62 

Probation Officers: Clerical Help: Compensation: The Board of 
Supervisors has power to appoint clerical help for a county proba
tion officer, after considering the necessity for such help and also 
has power to fix the compensation. (3612; 5130, C., '39) ................ 176 

Salary Increas§ During Year: Power of Board of Supervisors: A 
board of supervisors may increase the salaries of employees of the 
county engineer's office during the year where the increase can 
be made within the appropriation for the office. ( 5260.02; 5260.08; 
5130, c., '39) ································································································ 88 

Social Welfare: County Employees Under Control of State Board: 
Merit Examinations: Where Sections 3661.013 and 3828.003, C., 
'39, conflict, Section 3828.003 should be given precedence and all 
county employees coming under the supervision and control of the 
state board of social welfare must pass a merit examination. 
(3661.013; 3828.003, c., '39).................................................................... 59 

Soldiers Relief Commission: No Authority to Hire Social Worker: 
A county soldiers relief commission has no authority j;o hire a social 
worker or other person to investigate applicants for relief even 
though the expenditures of a salary to the social worker works a 
saving, as the expenditure of such salary is not authorized by law. 
(Ch., 169.2, C., '39) ............................................. ---····-·-·····----------···········--- 18 

Tax Collector: Appointment: Compensation: Designation of taxes to 
Be Collected: Collection of Delinquent Tax for Current Year: A 
board of supervisors may authorize the appointment of a delinquent 
personal tax collector and may designate the delinquent tax to be 
collected, which may include the delinquent tax for the current 
year, and must fix the compensation of the collector within the 
maximum allowed. by Section 7225, C., '39. (7225; 7226, C., '39) .... 

Township Clerk: Compensation: Funds from Which Payable: Com
pensation for township clerk provided for by Sec. 5572 (2), C., '39,. 
is to be paid from funds coming into his hands by virtue of his 
office and are not to be paid from county funds ................................. 149 

Township Trustees: County Attorney to Represent: Trustees Without 
Authority to Employ Counsel: Exemption: It is the duty of the 
County Attorney to represent the Township Board of Trustees, 
the trustees have no authority to employ counsel unless the interests 
of the township are adverse to those of the county. (5544; 5545, 
c., '39) ·········································································································· 197 

Witness Fees: County Sheriff, Clerk, or Recorder: No Authority to 
Receive Fees: Fees not Taxed: Refund of Fees Received: A county 
sheriff, clerk, or recorder may not legally receive witness fees for 
testimony given on matters pertaining to his office, and no witness 
fee should be taxed when such officer is testifying. Where such 
officer has received a witness fee, it should be refunded to the 
party who paid it. . ..................................................................................... 135 

Witness Fees: Public Officers: The steward of a county home who 
receives a salary from the county is a public official within the 
meaning of section 11328, C., '39, and is not entitled to a witness 
fee for testifying at a county insane commission hearing on the 
insanity of a former county home inmate. (3541; 3828.118; 11328, 
c., '39) ······ ··································································································· 43 
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See County Officers and Employees 

COUNTY REGISTRAR 
See County Officers and Employees 

COUNTY SUPERINTENDENT 
OF SCHOOLS 

See County Officers and Employees 

COUNTY TREASURER 
See County Officers and Employees 

COURTS 
Adoption: Records Not Accessible to Public: Manner of Keeping: The 

legislative intent that adoption records should be sealed or locked 
up will be carried out if such papers are kept inaccessible to the 
publie except on court order. A separate journal should be kept 
for adoption matters, such journal to be locked or kept in a vault 
or locked cabinet. If the docket shows the person seeking to adopt 
a child, such docket should be kept from public access. ........................ 70 

Feeble-Minded Persons: Return from Institution to Parents or Guard-
ian Without Court Orders: Board of Control Powers: No Return 
to Persons Other Than Parents or Guardian: The board of control 
may return any inmate of the schools for the feeble-minded at 
Woodward and Glenwood to his parents or guardian, but in no 
case may an inmate be returned under Par. 3405, C., '39, to any 
person except his parents or guardian. ( 3405; 3439; 3440, C., '39) 123 

Fees: Clerk of Court: Property of an Estate: Value of Realty Used 
by Administrator to Pay Debts: Funds Received from Heirs Not 
Considered: In determining property of an estate for the purpose 
of ascertaining the clerk of court's fee, the value of real estate 
taken charge of by the administrator to pay debts should be con
sidered, but not funds received by the administrator from the pro
ceeds of real property sold by heirs independent of court action, 
nor money put into an estate by heirs for the purpose of paying 
debts. (10837, C., '39) ................................................................................ 126 

Justice of Peace: Juror's Fees: Persons Called Who do not Serve: 
Jurors called in justice court, but who do not serve, are not entitled 
to juror's fees. (10846, C., '39) .............................................................. 129 

Municipal Court: Unpaid Costs in Class "C" Cases: County Liable 
Only for Witness Fees and Mileage: A county is not liable to the 
city for unpaid costs in class "C" cases in municipal court other 
than for witness fees and mileage. (10666; 10670.1, C., '39) ............ 116 

Parole: District Courts Authority to Commit to Board of Parole Per
sons Granted Suspended Jail Sentence: Under the provisions of 
Sec. 3801, C., '39, the District Court has authority to commit to 
the Board of Parole persons convicted of a felony and given a sus
pended jail sentence and paroled under the provisions of Sec. 
3800, c., '39. .................................................................................................. 144 

Taxation: Voluntary Court Settlement of Assessment Appeals: Ch. 
202, 49th G. A. Not Applicable to Appeals Prior to Effective Date 
of Act: Section 28, Chapter 202, 49th G. A., providing for written 
notice to taxing bodies of voluntary court settlement of an assess
ment appeal, is applicable only to assessment appeals perfected 
under provisions of the above chapter and does not apply to ap-
peals perfected prior to the effective date of the act ..................... 156 
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CUSTODY 
Legal Settlement: Notice to Depart Served on Family in County of 

Wife's Settlement Prior to Man·iage: Election of Settlement in 
County After Divorce: Settlement of Chlidren: A notice to depart 
served on a family after it moves into the county which was the 
legal settlement of the wife prior to her marriage does not prevent 
the wife, after getting a divorce, from electing to resume the legal 
settlement which she had prior to her marriage. The legal settle
ment of the minor children is governed by the settlement of the 
mother who was awarded custody of the children. (3828.088, 

PAGE 

c., '39) .......................................................................................................... 127 

Minor Children in Custody of Divorced Mother: Legal Settlement is 
that of Mother and Not of Their Natural Father: While the gen
eral rule is that the legal settlement of a minor child follows that 
of his father, such settlement may be changed by order of court 
in divorce proceedings wherein the mother is granted the custody 
of the minor children, so that the legal settlement of the children is 
that of their mother and not of their natural father. . ................ 54 

CREAMERY ASSOCIATIONS 
See Cooperative Associations 

DAIRY PRODUCTS 
Sales Tax: Cooperative Creameries and Cr-eamery Associations: Butter 

and Dairy Products Exchanged for Cream Supplied by Members 
or Stockholders: The sales tax should be collected upon the gross 
receipts of cooperative creameries and creamery associations re
sulting from the exchange of butter or other dairy products for 
cream supplied by members or stockholders. (6943.074, 6943.075, 
c., '39) ......... ............................ ............................. 101 

DANCING 
Beer: Dancing Regulations: Exemption: Hotels With Fifty or More 

Guest Rooms: Section 5, ch. 114, 49th G. A., which regulates danc-
ing in connection with the operation of a beer business under a 
Cla~s "B" License, expressly exempts from such regulations hotels 
with fifty or more guest rooms. ( Ch. 114, §5 (b), 49th G. A.).......... 80 

Police Officer in Attendance While Dancing Permitted Where Beer is 
Sold: Oath of Office Required: Bond and Uniform to be Furnished 
Without Expense to Operator: Compensation Detennined by Local 
Authorities: Under the statute requiring a policeman to be in 
attendance at all times while dancing is permitted in a place of 
business where beer is sold, such officer is required to take the 
regular oath of office and furnish a bond and uniform both without 
expense to the operator, and such officer's compensation is to be 
determined by the local governing bodies. ( Ch. 114 35 (b), 49th 
G. A.) ................................................................. ........................... 76 

DEAF AND DUMB SCHOOL 
See State Institutions 

DEATH 
See Deceased Persons 

DECEASED PERSONS 
Redemption from Tax Sale: Notice of Expiration of Right: Affidavit: 

Person Deceased in Whose Name Property is Taxed: The statute 
providing for serving notice of expiration of the right of redemption 
from tax sale does not provide for service upon any other person, if 
when an attempt is made to serve notice, the person in whose name 
the property is taxed is deceased. When there is no one upon whom 
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notice can be served, an affidavit of service setting forth the facts 
and filed with the county treasurer eliminates the necessity of 
notice. (7279, C., '39) ......................... ...................................................... 22 

DECEDENTS 
See Probate Law 

DEDUCTIONS 
Income Tax Law: Deductions from Salaries Allowable: Social Se

curity Act: Railroad Retirement Act: Deductions from salaries under 
the Social Security Act and the Railroad Retirement Act are per
missible deductions under the provisions of paragraph 3 of Section 
6943.041, C., '39, of the Iowa Income Tax Law.................................... 141 

DEEDS 
Sheriffs Certificate of Sale: Limitation by Ch. 299 Sec. 1 (2), 49th 

G. A.: Nonapplicable to Certificates Issued More Than Eight Years 
Prior to July 4, 1941: The limitation created by Ch. 299 § 1 (2), 
49th G. A. for failure to obtain a deed under a sheriffs certificate 
is not applicable to Sheriffs Certificates of Sale issued more than 
eight years prior to July 4, 1941. .............................................................. 150 

DEFINITIONS 
See Words and Phrases 

DELINQUENT 
Motor Vehicles: Delinquent Registration: Total Penalty Not Less 

Than One Dollar: The monthly penalty for nonpayment of motor 
vehicle registration fees is determined by the number of months of 
delinquency and in no case shall the total penalty be less than one 
dollar. (5009.02, C., '39) ......................................................................... 162 

Motor Vehicles: Foreign Vehicles B-rought Into State: Registration 
Delinquency Begins the First of Following Month: Delinquency 
of registration on foreign motor vehicles brought into the state 
begins the first of the month following the date the vehicle is 
brought into the state. (5009.03, C., '39) ............................................. 161 

Pm·sonal Taxes: Interest and Penalty Not to be Collected After Four 
Years: Inapplicability to Realty Taxes: Section 7194, C., '39, 
which provides that no penalty or interest, except for the first four 
years, shall be collected on taxes remaining unpaid four years or 
more, applies only to personal taxes. If real estate taxes remain 
unpaid for ~ore than four years, full penalty and interest should 
be collected, and the property should be sold for the delinquent tax. 
(7194, c., '39) ..................... .................................. . ..................... 84 

DELINQUENT CHILDREN 
See Minors 

DEPENDENT CHILDREN 
See Minors 

DEPUTIES 
Local Registrar: Deputy County Registmr Not to Act as Local Regis

trar: A Deputy County Clerk who has been appointed as Deputy 
County Registrar should not be appointed as Local Registrar, for the 
reason that in the absence or disability of the County Registrar 
to perform his duties the Deputy as Local Registrar would be 
compelled to report to himself as Deputy County Registrar. (Ch. 
114, C., '39) (Ch. 117, §7, 49th G. A.) ...................................................... 154 

Maximum Salary: Dubuque County: The maximum salary that can 
be paid to deputy sheriffs, other than the chief deputy, in Dubuque 
county, is $1,500 per year. (5227, C., '39) .......................................... 106 
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Legal Settlement: Notice to Depart Served on Family in County of 
Wife's Settlement Prior to Marriage: Election of Settlement in 
County After Divorce: Settlement of Children: A notice to depart 
served on a family after it moves into the county which was the 
legal settlement of the wife prior to her marriage does not prevent 
the wife, after getting a divorce, from electing to resume the legal 
settlement which she had prior to her marriage. The legal settle
ment ~f the minor children is governed by the settlement of the 
mother who was awarded custody of the children. (3828.088, 
c., '39) .......................................................................................................... 127 

Widow's Pension: Remarriage of Widow: Right to Pension After 
Divorce from Second Husband: When the right to a widow's pen
sion, under §3641, C., '39, is extinguished by the widow's remarriage, 
and such marriage and the stepfather's responsibility to support 
her children terminate in divorce proceedings, she again becomes 
entitled to such pension since the mother is the only person legally 
obligated for their support. (3641, C., '39) (164 Ia. 208)................ 11 

DOCKS AND WHARVES 
Expenditure for Checking Freight Rates: Reasonable Expenditure by 

Dock Board: Docks Leased on Tonnage Basis: Where dock facil
ities are leased on a tonnage basis, an expenditure for services ren
dered in checking freight rates is a reasonable legal expenditure 
by the dock board. ( Ch. 303, C., '39) ..................................................... 122 

DOG LISTING FEES 
City Assessment Expense Fund: County Warrants Under City Requis

ition: Dog Listing Fees Part of Fund: Chapter 203, 49th G. A., 
does not make the city assessor's law, Chapter 202, 49th G. A. 
inoperative until the assessor has qualified. Funds for operation 
of the city assessor's office after Jan. 1, 1942, should be provided 
by the county, city, and school district under Chapter 202, even 
though the assessor has not yet taken office. The city assessment 
expense fund should be set up as of Jan. 1, 1942, with the dog listing 
fees going into such funds, and the county auditor may issue warrants 
on the fund under requisition of the city assessor. (Ch. 202, 49th 
G. A.) ....................................................................... : ................................... 118 

DOMICILE AND RESIDENCE 
Beer Permit Renewal: Permittee Absent from State.: Question of 

"Residence" for Council: Where Class "B" beer permittee is tem
porarily absent from the state it is for the council to determine 
whether permittee is a "resident" or "citizen" of Iowa in renewing 
the permit. (1921.104, C., '39) .............................................................. 194 

Husband and Wife Nonresidents: Death of Husband: Wife Not En
titled to Return to County of Legal Settlement Before Marriage: 
Where husband and wife established a residence outside the state 
the wife cannot elect to return to the county of her legal settlement 
at the time of her marriage ..................................................................... 160 

Husband Changing Legal Settlement: Wife Receiving Old Age Assist
ance: Wife's Legal Settlement Also Changed: Where a husband 
changes his legal settlement while his wife is receiving old age 
assistance the legal settlement of the wife is also changed regardless 
of the fact she is receiving support from public funds. (3828.088, 
c., '39) .......................................................................................................... 199 

Legal Settlement: Two Years to Establish: To establish a legal settle
ment in a county requires two years residence after July 1, 1941 
(3828.088, 3828.092, c., '39) ...................................................................... 178 
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Minor Children in Custody of Divorced Mother: Legal Settlement is 

That of Mother and Not of Their Natural Father: While the 
general rule is that the legal settlement of a minor child follows 
that of his father, such settlement may be changed by order of 
court in divorce proceedings wherein the mother is granted the 
custody of the minor children, so that the legal settlement of the 
children is that of their mother and not of their natural father. ...... 54 

Poor Support: Expense of Transporting Pauper to County of Legal 
Settlement: County Responsibility: If a poor person removes from 
the county of his legal settlement with the acquiescence of the 
county authorities, the county may not thereafter refuse to trans
port such person back to his home. ( 3828.090; 3828.096. C., '39) .... 58 

Schools: Children in Charitable Institutions o1· Children's Boarding 
Homes: Responsibility for Payment of Tuition: Domicile: Tuition 
of a grade school child committed to a charitable institution in 
another school district must be paid by the county of domicile, but 
if the child's domicile is outside the state there should be no tuition 
charge. Tuition of a grade school child in a children's boarding 
home should be paid by the state, but if the home is in the child's 
school district, there should be no tuition charge, nor should tuition 
be charged for a child in a free home. If a charitable institution 
voluntarily assumes care of a grade school child, the county of the 
child's domicile should pay the tuition, and there should be no tui
tion charge if domicile cannot be determined, or if domicile is out
side the state and free tuition is refused and no arrangement can 
be made with the state of domicile, the institution must pay the 
tuition. Tuition of a high school pupil in a charitable institution 
must be paid by the state unless the institution is in the same district 
as the child's domicile. ( 4275.1; 4283; 4283.01, C., '39) -------------------· 95 

Soldiers Relief: Burial Expenses of Veteran's Wife: County of Hus
band's Residence Liable: The soldiers relief commission of the 
county in which a world war veteran was living when his wife died 
while a patient at Oakdale Sanatorium is liable for the wife's 
burial expense. ---------------------------------------------------------------------------------------------- 38 

Taxation: Exemptions: Resident Widowed Mother of Nonresident 
World War Veteran: Although a World War Veteran resides out-
side the state, his widowed mother who lives in Iowa and is de
pendent upon the veteran for support is eligible for tax exemption 
under Section 6946, C., '39. (6946, C., '39) (Ch. 242, 49th G. A.) .... 140 

War Veteran or Widow of Veteran: Residing Outside of State: No 
Right to Soldiers Tax Exemption: A World War veteran or a 
widow of a Civil War veteran who has an actual residence outside 
the state of Iowa, but who maintains a voting residence in Iowa, 
is not entitled to a soldiers tax exemption under the statute pro
viding "he is a resident of and domiciled in the state of Iowa." 
(6946 as amended by Ch. 241, 49th G. A.)---------------------------------------------- 73 

DRAINAGE AND DRAINAGE DISTRICTS 
Board of Supervisors: Aoting as Governing Board of Drainage and 

Levee District: Not Required to Publish Proceedings: A county 
board of supervisors acting as the governing board of a drainage 
and levee district need not publish its proceedings. Failure to 
publish such proceedings will not affect the validity of proceedings 
whereby new bonds are ordered and new assessments spread to pay 
the bonds. (5411, C, '39) ------------------------------------------------------------------------ 86 

Election of Drainage District Trustees: Voting by Joint Landowners: 
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Absent Voters Law: Voting by Agent or Person Absent or Dis
abled: Joint landowners are each entitled to vote in a drainage 
district election to elect trustees, under statute permitting each 
landowner over 21 to vote. Residents eligible to vote at such elec
tions, but unable to go to the polls because of absence or physical 
disability, cannot vote by absent voters' ballots, as the absent 
voters' law applies only to elections held under the general election 
laws, nor can they vote by agent, as they do not come within the 
statute permitting voting by agents of nonresidents or corporations 
owning land or right of way in the district and assessed for bene-
fits. (Ch. 358, C., '39) -----------·-------············-----·····-----------···· ....................... 9 

Redemption from Sale for Special Assessments: Bonds as Payment: 
Section 7495.1, C., '39, permitting drainage bonds to be applied 
upon the payment of delinquent assessments, is a special statute 
granting unusual rights and should be strictly construed, and 
since it does not mention that the bonds may be used to redeem 
the property from tax sale, such redemption cannot be effected by 
offering the drainage bonds as payment. (7272; 7495.1, C., '39) ...... 21 

Taxation: Drainage Maintenance Assessment: Levy Between Issuance 
of Tax Certificate and Tax Deed: No Lien: The holder of a tax 
sale certificate is not compelled to pay a drainage maintenance tax 
levied against the land between the time of taking the the tax sale 
certificate and the issuance of the tax deed ......................................... 205 

DRUGGISTS 
Dealers in Biological Products: Licenses: Serum Sold in Two Stores 

with Same Owner: A druggist who owns two stores in separate 
towns and sells serum in each store must secure for each location 
a permit and bond for dealing in biological products. (2705; 2707; 
2710, C., '39) ............................................. L................. ................... 14 

DUBUQUE TRAFFIC ASSOCIATION 
Docks: Expenditure for Checking Freight Rates: Reasonable Ex

penditure by Dock Board: Docks Leased on Tonnage Basis: Where 
dock facilities are leased on a tonnage basis, an expenditure for 
services rendered in checking freight rates is a reasonable legal 
expenditure by the dock board. (Ch. 303, C., '39) .................. 122 

ELECTIONS 
Absent Voter's Ballots: Request Must be By Voter Himself: Sailors 

on the High Seas: Request for Absent Voter's Ballots must be made 
by the voter himself. A sailor on the high seas may vote 
by complying with the statute. (928; 936, C., '39) (Ch. 86, 49th 
G. A.) ........ ---------------------------··-·------------------------------ 153 

Board of Supervisors: Districts Abolished by Voters Decreasing Num
ber of Supervisors: Subsequent Increase: Election at Large: 
Where voters decrease the number of supervisors the Supervisor 
Districts are abolished and when subsequently the number of 
Supervisors is increased the Supervisors must be elected at large. 
(5108-5111, c., '39) ··························· ································· 148 

County Public Hospital: Addition: Application by Trustees for Federal 
Grant: Grant not Gift for Establishing Hospital: No Election for 
Maintenance Tax: The board of trustees of a county public hos
pital is the proper body to apply for a federal grant for an addition 
to the hospital. Such grant would not be a gift for establishing a 
hospital as contemplated by Par. 10190, C., '39, and the question of 
a tax for maintenance of such institution may not be submitted to 
the people at an election. (5359; 10190, C., '39) ...... -------'--------·-·········· 120 
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Drainage District Trustees: Voting by Joint Landowners: Absent 
Voters Law: Voting by Agent or Person Absent or Disabled: 
Joint landowners are each entitled to vote in a drainage district 
election to elect trustees, under statute permitting each landowner 
over 21 to vote. Residents eligible to vote at such elections, but 
unable to go to the polls because of absence or physical disability, 
cannot vote by absent voters' ballots, as the absent voters' law 
applies only to elections held under the general election laws, nor 
can they vote by agent, as they do not come within the statute 
permitting voting by agents of nonresidents or corporations owning 
land or right of way in the district and assessed for benefits. 
(Ch. 358, C., '39) ---------------------- ------------------------------------------------------------------- 9 

Elections: No Candidates for Office: Name Written in: Less than 
10% Required: No Nomination: No Method Whereby Nomination 
Can be Made: Where no candidates filed in a supervisor district 
and one person's name was written in but failed to receive 
10 per cent of the number of votes for governor at the last general 
election there was no nomination and no method whereby a nom
ination could be made. (594, 614, 624, 625, C., '39) (Ch. 81, 49th 
G. A.) ----------------------------------------------------------------------------------- 163 

Expense of Special Hospital Election: Advertisement, Issuance and Sale 
of Bonds: Payment from County General Fund: Section 5348.1, C., 
'39, providing for an election on the proposition of issuing county 
public hospital bonds, and Section 5353, C., '39 providing for a county 
public hospital fund, are both specific as to the purposes for which 
funds derived under the sections are to be used, and inasmuch as 
such sections do not provide for the expense of the election and the 
expense of advertisement, issuance, and sale of the bonds, such 
expenses cannot be paid from the proceeds of the bond sale or from 
the hospital fund but must be paid from the county general fund. 
( 5348; 5348.1; 5353, c., '39) ------------ - -- ------- --------------- 3 

Junior College Established: The proposition of establishing a junior 
college by a school district may be submitted to the voters not at 
a special election but only at a general election. ( 4216.02; 4267.1, 
c., '39) --------------------------- ------------------------- ------------------ 69 

Libraries: Board of Superviso1·s: Contract with Free Public Library 
Trustees without an Election: Under Sec. 5859, C., '39, Boards of 
Supervisors may enter into a contract with a Board of Trustees 
of any Free Public Library without an election authorizing such a 
contract. ---------------- ---------------------------- ---------------------------------------------------------- 145 

Permanent Registration: City Clerk as Commissioner: Additional 
Compensation: County's Liability: Where a city adopts an ordin
ance providing for additional compensation to be paid the city clerk 
as commissioner of registration the county is liable for its share 
of additional compensation. ___ _ _______________ _____ ______________ 172 

EMPLOYEES 
See State Officers and Employes, also County Officers and Employees 

EMPLOYER AND EMPLOYEES 
Employment Security: Benefits Chargeable Against Employer's Con

tributions: Average Pf!,y Roll: Last Quarter of Calendar Year 
Used in Computations: The employment security commission, in 
determining benefits chargeable against an employer's contributions 
for any given calendar period, should take into consideration the 
contribution made for the last quarter of such peJ:iod, even though 
the contribution is actually paid after the close of the calendar pe-
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riod, and in computing the average pay roll of an employer for 
the last three or five years, the pay roll for the last quarter of the 
calendar year should be considered. ( 1551.13; 1551.25, C., '39) ____ 130 

Married Women Employees: Dismissal by Resolution of Supervisors: 
Inapplicable to Certain Officers: When a board of supervisors has 
passed a resolution terminating the employment of all women em
ployees of the county whose husbands have steady employment, it 
cannot make the resolution effective as to employees in the offices 
of county auditor, treasurer, recorder, sheriff, county attorney, 
clerk of the district court, coroner, and county superintendent of 
schools, as only the appointing officer has the power to revoke the 
appointment of any such employee. ( 5238-5240, C., '39) ------------------ 29 

EMPLOYMENT AGENCIES 
License Not Required Where No Attempt Made to Secure Position: An 

individual who operates an agency that merely secures recom
mendations for applicants for positions and makes no attempt to 
place the applicant in any position is not required to secure a license 
to operate an employment agency. (1551.02, C., '39) ------------------ 146 

EMPLOYMENT SECURITY LAW 
Benefits Chargeable Against Employer's Contributions: Average Pay 

Roll: Last Quarter of Calendar Year Used in Computatiow: 
The employment security commission, in determining benefits 
chargeable against an employer's contributions for any given cal
endar period, should take into consideration the contribution made 
for the last quarter of such period, even though the contribution is 
actually paid after the close of the calendar period, and in computing 
the average pay roll of an employer for the last three or five years, 
the pay roll for the last quarter of the calendar year should be 
considered. ( 1551.13; 1551.25, C., '39) ------------------------·------------· .. ·-··-·---· 130 

Employment Security: Employer's Contribution Rates: Rates Raised 
If Total Contributions Are Less Than Total Benefits: Not Sub
ject to Law for Last Three Consecutive Calendar Years: By not 
prohibiting the Employment Security Commission from increasing 
the contribution rates of an employer who has not been subject to the 
Employment Security Act for the last three calendar years, the 
legislature intended that the employer's rates should be raised, 
even though he has not been subject to the act for three calendar 
years, if his total contributions for all past periods or for the past 
sixty months is less than the total benefits charged against his ac
count for the same period·------------------------------------------------------------------------ 138 

ESTATES 
See Probate Law 

EXAMINATIONS 
Marriage: Physical Examination: Resident Physician May Examine 

Nonresident Applicants: Non resident Physician May Examine 
Resident Applicants Temporarily Absent from State: Under 
chapter 292 (S. F. 2), 49th G. A., requiring a physical examination 
for all applicants for a marriage license in Iowa showing freedom 
from syphilis in a communicable stage, a resident physician in Iowa 
may examine a nonresident applicant and a nonresident physician 
may examine a resident of Iowa having a temporary residence out-
side the state of Iowa. (Ch. 292, 49th G. A.)---------------------------------·-· 53 

EXECUTIVE COUNCIL 
See State Officers, Departments and Employees 
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EXECUTORS PAGE 
See Probate Law 

EXEMPTIONS 
Beer: Dancing Regulations: Hotels With Fifty or More Guest Rooms: 

Section 5, ch. 114, 49th G. A., which regulates dancing in connection 
with the operation of a beer business under a Class "B" License, 
expressly exempts from such regulations hotels with fifty or more 
guest rooms. (Ch. 114, § 5(b), 49th G. A.) .......................................... 80 

Federal Soldiers and Sailors Relief Act: Taxation: Dwelling Must be 
Occupied When Entering Service: Under the Federal Soldiers and 
Sailors Relief Act a dwelling must be occupied by a person entering 
the military service, or his dependents, at the time he enters the 
military service before he can avail himself of the provisions of said 

. act ................................................................................................................... 196 

Fruit-Tree and Forest Reservations: Fences: Tax Exemption: Where 
a fruit-tree or forest reservation is fenced so as to restrain livestock 
from entering from adjoining land, it is not necessary to fence the 
reservation along the public highway in order to qualify for a tax 
exemption. ···························································-······································· 46 

Soldiers Exemption: Cadet at U. S. Military Academy During World 
War I: A cadet at the United States Military Academy during 
World War I would be considered a soldier in the War with 
Germany ......................................................................................................... 201 

Soldiers Exemption: Change of Designation of Property: After filing 
a claim for tax exemption for military service, the claimant may 
change his designation of property after June 1st, but not after the 
tax for a succeeding year has become a lien against the property 
designated. .................................................................................................... 94 

Soldiers Exemption: Chinese Relief Expedition: Philippine Insurrec
tion: A record of military service alone is not sufficient where tax 
exemption is being sought by virtue of applicant being a soldier of 
the Chinese Relief Expedition or the Philippine Insurrection. (6946, 
c., '39) ----···························································································-------···· 175 

Soldiers Exemption: Construction of Statute: Senate File 333, 49th 
G. A., should be construed to allow a soldiers tax exemption to the 
holder of the legal or equitable title to property. Applicants for 
soldiers exemption for the 1941 tax payable in 1942 must file an 
application for such exemption before July 4, 1941, and a claim filed 
before June 1, 1942, will secure an exemption on the 1942 tax pay
able in 1943. ( Ch. 242, 49th G. A.)-----------·---··-----------------·-----··---·------ 44 

Soldiers Exemption: Military Service in Army of United States Allies: 
Honorable Discharge Required to be from United States Army: 
"Discharge from Draft": No Exemption Basis: Persons, whether 
citizens of the United States or of foreign countries now residing in 
the United States, who received honorable discharges from the 
Canadian army for service during the World War, and a person who 
received a discharge from the draft in the United States are not 
entitle to taxation exemptions because the exemption law contem
plates an honorable discharge from the military forces of the United 
States. ( 6946, C., '39) ---·------·-------------------------------------------------····--------·---···· 79 

Soldiers Exemption: Resident Widowed Mother of Non-Resident World 
War Veteran: Although a World War Veteran resides outside the 
state, his widowed mother who lives in Iowa and is dependent upon 
the veteran for support is eligible for tax exemption under Section 
6946, C., '39. (6946, C., '39) (Ch. 242, 49th G. A.)--------·----------------- 140 
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Soldiers Exemption: War Veteran or Widow of ·veteran: Residing 

Outside of State: No Right to Soldiers Tax Exemption: A 
World War veteran or a widow of a Civil War veteran. who has 
an actual residence outside the state of Iowa, but who maintains a 
voting residence in Iowa, is not entitled to a soldiers tax exemption 
under the statute providing "he is a resident of and domiciled in the 
state of Iowa". ( 6946 as amended by Ch. 241, 49th G. A.)·--------------· 73 

Taxation: Exempt Property Acquired by Individual from Religious 
Organization: Taxable for Full Year: Where tax exempt prop
erty is acquired by an individual from a religious corporation prior 
to levy of tax, such property is subject to tax for the full year in 
which the property is acquired. (70 Ia. 396; 207 Ia. 1238) ........ 201 

Taxation: Exemption from Taxes Must Be for Current Year: Under 
§ 6950, C., '39, which provides for the suspension, cancellation, and 
remission of taxes for the current year, it would not be proper for a 
board of supervisors to order in 1940 the remission of 1938 taxes 
payable in 1939. ( 6950, C., '39) ·-------------···-------------------·-·------···-··---··------ 34 

Taxation: Motor Vehicles in Hands of Dealers: Personal Property Tax 
Exemption: A dealer's registration of private passenger motor 
vehicles is sufficient to give rise to a personal property tax exemp
tion on the vehicles and the exemption extends to all automobiles 
owned by the dealer, irrespective of whether they bear dealers license 
plates. (5004.04; 5008.26, C., '39) ----··---·--·-·-·----· ····--·····-------·--·-··--·-·····- 50 

EXPENSES 
Auditors: Amount of Per Diem and Expenses: County, municipal 

and school examiners and their assistants are to be paid a per 
diem of not to exceed $7.00 each for each day they work and their 
actual and necessary expenses, in accordance with Chapter 65, 
49th G. A. (125, C., '39) (Ch. 65, 49th G. A.)----··-···----------··--·--·--··-- 114 

County Officers: Meeting Called by State Auditor: Expenses Al
lowable by Board of Supervisors: The state auditor may, when 
necessary, call a meeting to instruct county officers as to any 
particular duties, and it is proper for boards of supervisors to allow 
claims of officers for expenses at such meetings.·--·-·-·-···--······----····-·-· 102 

Minors: Committed to Glenwood: County of Mother's Legal ,Settle
ment Liable to State for Expense: Where a child is committed 
to the state school at Glenwood the county liable for the expense 
to the state is the county wherein the child's mother has established 
legal settlement. ·-------····---···--···---------·---···---------····----··-·-·------------···--·····----···· 179 

Private Institutions: Child Support: Limitations: A county may not 
legally expend more than eighteen dollars per month for the support 
of any child committed by a juvenile court to a private institution 
for neglected, dependent, and delinquent children. (3661.103; 3676, 
c., '39) ··-··----·--···-----··----····--····-·------·-···---·····----·-···-····-·····---------·-····---··-·-······ 104 

Special Hospital Election: Advertisernent, Issuance and Sal6 of Bonds: 
Payment from County General Fund: Section 5348.1, C., '39, pro
viding for an election on the proposition of issuing county public 
hospital bonds, and Section 5353, C., '39, providing for a county 
public hospital fund, are both specific as to the purposes for which 
funds derived under the sections are to be used, and inasmuch as 
such sections do not provide for the expense of the election and the 
expense of advertisement, issuance, and sale of the bonds, such 
expenses cannot be paid from the proceeds of the bond sale or from 
the hospital fund but must be paid from the county general fund. 
( 5348; 5348.1; 5353, c., '39) ··-···-··--····---·····-···············-·-·---- ·-·--·-·-··---------·· 3 
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EXPERT WITNESS FEES PAGE 
Justice of Peace: A justice of the peace court may allow expert witness 

fees. ( 11326; 11329, C., '39) -------------------------------------------------------------------- 49 

FAIRS AND FAIR GROUND 
BUILDINGS 

WPA Project: Resolution by Board of Supervisors Unauthorized: A 
board of supervisors has no authority to pass a resolution to con
tinue a WPA project of improving and rebuilding certain buildings 
on the fairgrounds, the resolution making the county liable if cer-
tain provisions are violated. (2907, C., '39) ---------------------------------------- 88 

FARM-TO-MARKET ROAD FUND 
Funds Not Required to Match Federal Aid: Allocated to Secondary 

Road Construction Fund: Any funds in the Farm-to-market fund 
which are not needed to match federal aid shall be allocated to the 
secondary road construction fund of each county for construction 
purposes only. ( 4686.33, C., '39) -------------------------- ----------------------------------- 5 

FEDERAL GOVERNMENT 
Clerk of District Court: Licensing Agent for Federal Government: 

Clerk to Retain Licensing Fee: Where a clerk of the district court 
is appointed Licensing agent by federal authority the clerk is entitled 
to retain the twenty-five cent fee for each license issued in accord
ance with Federal Law. (5245, C., '39) -------------------------------------------------- 193 

County Public Hospital: Addition: Application by Trustees for Fed
eral Grant: Grant Not Gift for Establishing Hospital: No Election 
for Maintenance Tax: The board of trustees of a county public hos
pital is the proper body to apply for a federal grant for an addition 
to the hospital. Such grant would not be a gift for establishing 
a hospital as contemplated by Par. 10190, C., '39, and the question 
of a tax for maintenance of such institution may not be submitted 
to the people at an election. ( 5359; 10190, C., '39) -------------------------- 120 

Federal Soldiers and Sailors Relief Act: Taxation: Dwelling to be 
Occupied When Entering Service: Under the Federal Soldiers and 
Sailors Relief Act a dwelling must be occupied by a person entering 
military service, or his dependents, at the time he enters the military 
service before he can avail himself of the provisions of said act ..... 196 

Taxation: Property "Frozen" by Federal Government Subject to 
Assessment and Taxation: Personal property "frozen" by order 
of the Federal Government is subject to assessment and taxation. 155 

FEEBLE-MINDED PERSONS 
Minors: Committed to Glenwood: County of Mothers Legal Settle

ment Liable to State for Expense: Where a child is committed to 
the State School at Glenwood the county liable for the expense to 
the state is the county wherein the child's mother has established 
legal settlement. --------------------- -------------------------------------------------------------------- 179 

Return from Institution to Parents o1· Guardian Without Court Order: 

FEES 

Board of Control Powers: No Return to Persons Other Than 
Parents or Guardian: The board of control may return any inmate 
of the school for the feeble-minded at Woodward and Glenwood 
to his parents or guardian, but in no case may an inmate be returned 
under Par. 3405, C., '39, to any person except his parents or guard-
ian. (3405; 3439; 3440, C., '39) ---------------------------------------------------------------- 123 

Clerk of District Court: Licensing Agent for Federal Government: 
Clerk to Retain Licensing Fee: Where a clerk of the district court 
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is appointed Licensing agent by federal authority the clerk is en
titled to retain the twenty-five cent fee for each license issued in 
accordance with Federal Law. (5245, C., '39)------------------------------------ 193 

Clerk of District Court: Property of an Estate: Value of Realty Used 
by Administrator to Pay Debts: Funds Received from Heirs Not 
Considered: In determining property of an estate for the purpose 
of ascertaining the clerk of court's fee, the value of real estate taken 
charge of by the administrator to pay debts should be considered, 
but not funds received by the administrator from the proceeds of 
real property sold by heirs, independent of court action, nor money 
put into an estate by heirs for the purpose of paying debts. (10837, 
c., '39) ------------------------------------------------------------------------------------------------------------ 126 

Constable: Prisoner Conveyed to County Jail: A constable who lives 
in a town ouside the county seat is entitled to a constable's fees, but 
not the same fees as a sheriff, when he conveys prisoners to the 
county jail on commitment. (10637; 13479, C., '39)-------···-···---········· 87 

County Recorder: Conditional Sale Contract: Indexing Both Contract 
and Assignment: When a conditional sale contract has a duly 
executed assignment in the body of the contract or on the back, it 
should be indexed as two instruments. The recorder may charge 
twenty-five cents for filing the contract and for each assigriment, 
and he is required to index both the contract and the assignment. 70 

County Recorder: Filing One Instrument Releasing Several Chattel 
Mortgages: A county recorder is entitled to charge only twenty-
five cents for filing one instrument releasing five different chattel 
mortgages. (10031, C., '39) ·····-···-·-·····-·······-···-····-·--···--··----·-·--·---··-·····-· 103 

County Tt·easurer's Fee: MQtor Vehicle Registration Paid by Install
ments: A county treasurer may deduct only one fifty cent fee for 
the annual registration of trucks, truck tractors, and semitrailers 
even though such annual registration is payable in two semiannual 
installments. ( 5008.15; 5008.16; 5008.18; 5009.02; 5010.01; 5010.08) 13 

Expert Witness Fees: Allowance by a Jw;tice of the Peace: A justice 
of the peace court may allow expert witness fees. (11326; 11329, 
c., '39) ·········--····--·······-·-····-·········-···-·····-··----············---········-··-····--··-·····--·--···· 49 

Jurors Fees: Jw;tice of Peace: Persons Called Who Do Not Serve: 
Jurors called in justice court, but who do not serve, are not entitled 
to juror's fees. (10846, C., '39) ···-········-·-··--------·-···-·-·-------------··--··-····-· 129 

Jw;tice of Peace: Fees Retained: Successor in Office: A 'justice 
of the peace who is authorized by the board of supervisors to retain 
a certain amount of civil fees may retain such fees as come into 
his possession by virtue of his office, even though such fees arose 
from cases tried by his predecessor, but he has no claim on civil 
fees assessed in cases heard by him but paid to his successor in 
office. (10639, C., '39) ·····--------······------··---------------------------------·--··-········-- 42 

Jw;tice of Peace: Record of Motor Vehicle Convictions Sent to Public 
Safety Department: Fee for Making Transcript Not Allowable: 
A justice of the peace is not permitted to charge a 50-cent fee for 
making a record of motor vehicle convictions and forwarding it to 
the department of public safety as required under § 5014.07, C., '39, 
as such record is not a "transcript" for which a justice of the peace 
is permitted to charge 50 cents under § 10636, subsection 20, C., '39. 
(5014.07; 10636, c., '39) ---------------------------------------------------------------------------- 6 

Municipal Court: Unpaid Costs in Class "C" Cases: County Liable 
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Only for Witness Fees and Mileage: A county is not·liable to the 
city for unpaid costs in class "C" cases in municipal court other 
than for witness fees and mileage. (10666; 10670.1, C., '39) .......... 116 

Old Age Assistance: Grant of Lien: Recorder's Fee for Filing and 
Indexing: A county recorder should charge a fee for recording 
and indexing a grant of lien even though such lien is made in con-
nection with an old age assistance case. ( 3828.023, C., '39) ............ 169 

Physicians and Surgeons: Fees for Examination of Insane Person and 
as Witness Before County Commission of Insanity: A physician 
appointed by a county commission of insanity to examine a patient 
and certify whether the patient is sane or insane is entitled to 
compensation for his services and to a witness fee to compensate 
him for time spent in testifying before the commission, even though 
the physician has signed the information against the patient. (3549, 
c., '39) ---------------······························-·-·---···············--····························-········-· 7 

Real Estate Broker's Fees: Dividing Fees With One Exempt for Li
cense: No Revocation of License: The division of a fee between 
a licensed real estate broker and one who is exempt under Par. 
1905.23, C., '39, is not of itself sufficient grounds for revocation of 
the real estate broker's license................................................................. 177 

Vital Statistics: County Registrar May Not Appoint Self as Local 
Registrar: Not Entitled to Local Registrar's Fees: The clerk of 
the district court, as county registrar of vital statistics, may not 
appoint himself local registrar, and as county registrar he is not 
entitled to receive the fees payable to the local registrar for services 
as contemplated by Chapter 114, C., '39, as amended by Chapter 
117, 49th G. A. (Ch. 114, C., '39) (Ch. 117, 49th G. A.) .............. 112 

Warden of Penitentiary: Copy ·of Mittimus Delivered on Demand of 
Inmate: Tender of Fee: The Penitentiary Warden must deliver 
a copy or a mittimus when demanded, by an inmate, when fees for 
such copy are tendered, as provided by law. ( 12488, C., '39) ........ 194 

Witness Fees: County Sheriff, Clerk, or Recorder: No Authority to 
Receive Fees: Fees Not Taxed: Refund of Fees Received: A 
county sheriff, clerk, or recorder may not legally receive witness 
fees for testimony given on matters pertaining to his office, and 
no witness fee should be taxed when such officer is testifying. 
Where such officer has received a witness fee, it should be refunded 
to the party who paid it ..... ----------------··········-----·--------------······---------·---------- 135 

Witness Fees: Public Officers: County Home Steward: The steward 
of a county home who receives a salary from the county is a public 
official within the meaning of section 11328, C., '39, and is not 
entitled to a witness fee for testifying at a county insane commis-
sion hearing on the insanity of a former county home inmate. 
(3541; 3228.118; 11328, c., '39) --------·····················-····················-------------- 43 

FENCES 
Fences: Tax Exemption: Where a fruit-tree or forest reservation is 

fenced so as to restrain livestock from entering from adjoining land, 
it is not necessary to fence the reservation along the public highway 
in order to qualify for a tax exemption................................................. 46 

Fruit-Tree and Forest Reservations: Tax Exemption: Where a fruit
tree or forest reservation is fenced so as to restrain livestock from 
entering from adjoining land, it is not necessary to fence the reser
vation along the public highway in order to qualify for a tax 
exemption. . .............. -----·-····-----------------·-··············--········································ 46 
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Highways: Hedge and Trees Growing in Highway: No Duty on Ad

joining Landowner to Trim or Destroy: There is no duty on ad
joining landowner to trim or destroy brush or trees growing 
naturally upon public highways which are not being used as hedge 
or fences. (Ch. 247, C., '39) .................................................................... 190 

FIDUCIARIES 
Taxation: Certificate showing personal Tax Payment for Five Years: 

Refusal When Previous Taxes Unpaid: Statute of Limitations 
Inapplicable: A county treasurer correctly refuses to give a certi
ficate showing that there are no unpaid personal taxes against an 
estate for five years, when all personal taxes previous to the five
year period have not been paid. Section 11007, C., '39, barring an 
action after five years, is not applicable, as no "action" is involved. 
(11007, C., '39; 1278.1, C., '39) (188 Ia. 295) .................................... 140 

FOOD STAMP PLAN 
Food Stamp Officer: Bond Premium: The bond premium of a 

food stamp issuing officer cannot legally be charged to and paid 
by the county................................................................................................. 47 

FOREIGN CORPORATIONS 
Taxation: Capital Stock: Exemption: Foreign Merchandising 

Corporation Doing Business Entirely Within Iowa: The capital 
stock of a foreign merchandising corporation which does business 
entirely within the state is exempt from taxation in Iowa. (6944, 
c., '39) ··························································································· ················ 92 

FOREIGN INSURANCE COMPANIES 
Business Tax: Certificates: Senate File 100, 49th G. A., does not impose 

a tax on business done during the year 1940 by foreign assessment 
life insurance companies which operated under Chapter 400, C., '39, 
and the certificates of such companies for 1941 should be issued 
without the payment of such tax. (7022 as amended by Ch. 245, 
49th G. A.).................................................................................................... 63 

Tax on Gross Premiums: Dividends Left to Purchase Paid-Up Addi
tions to Policy.' The tax on gross premiums of foreign insurance 
companies must be based on the premiums received, which must in
clude dividends left by an insured with a company to purchase paid-
up additions to his policy. (7022, C., '39) ................................................ 16 

FOREIGN MOTOR VEHICLES 
Foreign Vehicles Brought Into State: Registration: Delinquency Be

gins the First of Following Month: Delinquency of registration on 
foreign motor vehicles brought into the state begins the first of the 
month following the date the vehicle is brought into the state. 
(5009.03, c., '39) ·························································································· 161 

FOREST RESERVATIONS 
Fences: Tax Exemption: Where a fruit-tree or forest reservation is 

fenced so as to restrain livestock from entering from adjoining land, 
it is not necessary to fence the reservation along the public high-
way in order to qualify for a tax exemption....... ...... .... ........... 46 

FORFEITURE 
Beer Bonds County Attorney's Duty: Cancellation of Permit as Con

dition Precedent: State or County as Plaintiff: The county at
torney has the duty to commence forfeiture proceedings upon bonds 
furnished by Class B or C beer permittees where the permit is issued 
by the board of supervisors. A citizen or taxpayer may not bring 
such action. Forfeiture proceedings may and should be commenced 
when a permit is cancelled, the cancellation being a condition pre-
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cedent to the forfeiture proceedings. The action may be brought in 
the name of the state or county. (Ch. 93.2, C., '39) (Ch. 114, Section 
2, 49th G. A.)-------------------------------------------------------------:________________________________ 98 

FREE PUBLIC LIBRARIES 
Libraries: Board of Supervisors: Contract With Free Public Library 

Trustees Without an Election: Under Sec. 5859, C., '39, Boards of 
Supervisors may enter into a contract with a Board of Trustees of 
any Free Public Library without an election authorizing such a 
contract. -------------------------------------------------------------------------------------------------------- 145 

FREIGHT RATES AND TARIFFS 
Docks: Expenditure for Checking Freight Rates: Reasonable Ex

penditure by Dock Board: Docks Leased on Tonnage Basis: Where 
dock facilities are leased on a tonnage basis, an expenditure for 
services rendered in checking freight rates is a reasonable legal 
expenditure by the dock board. (Ch. 303, C., '39) -------------------------- 122 

FRUIT-TREE RESERVATIONS 
Fences: Tax Exemption: Where a fruit-tree or forest reservation is 

fenced so as to restrain livestock from entering from adjoining land, 
it is not necessary to fence the reservation along the public high
way in order to qualify for a tax exemption.________________________________________ 46 

FUNDS 
Cities and Towns: Budgets: Revolving Funds Not Included in Esti

mGtes: Municipal revolving funds, which cities use to advance 
money to meet current obligations, with such funds later being re
imbursed, need not be included in city budget estimates............... 107 

City Assessment Expense Fund: County Warrants Under City Requi
sition: Dog Listing Fees Part of Fund: Chapter 203, 49th G. A., 
does not make the city assessors law, Chapter 202, 49th G. A., in
operative until the assessor has qualified. Funds for operation of 
the city assessor's office after Jan. 1, 1942, should be provided by 
the county, city, and school district under Chapter 202, even 
though the assessor has not yet taken office. The city assessment 
expense fund should be set up as of Jan. 1, 1942, with the dog 
listing fees going into such fund, and the county auditor may issue 
warrants on the fund under requisition of the city assessor. (Ch. 
202, 49th G. A.)-------------------------------------------------------------------------------------------- 118 

Counties: Patients at Oakdale Sanatorium: Costs Paid from General 
Fund 01· Poor Fund: The cost for the care of patients at Oakdale 
Sanatorium may be paid from either the county general fund or the 
county poor fund. ( 3399; Ch. 189.6, C., '39) ---------------------------------------- 115 

County Expense of Special Hospital Election: Advertisement, Issuance 
and Sale of Bonds: Payment from County General Fund: Sec
tion 5348.1, C., '39, providing for an election on the proposition of 
issuing county public hospital bonds, and Section 5353, C., '39, pro
viding for a county public hospital fund, are both specific as to the 
purposes for which funds derived under the sections are to be used, 
and inasmuch as such sections do not provide for the expense of the 
election and the expense of advertisement, issuance, and sale of 
the bonds, such expenses cannot be paid from the proceeds of the 
bond sale or from the hospital fund but must be paid from the 
county general fund. (5348; 5348.1; 5353, C., '39) ------------------------------ 3 

Emergency Relief Funds: Maximum County Poor Tax Levy Required 
to Qualify for State Funds: The maximum tax that any county 
must levy for its poor fund in order to qualify for state emergency 
relief funds is three mills in all counties except Polk and Woodbury 
and five mills in those two counties. The extra 25% which might 
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be levied under chapter 59, 49th G. A., has no effect and does not 
relate to the words "maximum amount authorized by law for poor 
relief" as used in Sec. 3828.114, as amended by chapter 149, 49th 
G. A. (3828.114, C., '39) (Ch. 59, 49th G. A.; Ch. 149, 49th G. A.) 132 

Farm-To-Market Road Fund Not Required to Match Federal Aid: 
Allocated to Secondary Road Construction Fund: Any funds in 
the Farm-to-market fund which are not needed to match federal 
aid shall be allocated to the secondary road construction fund of 
each county for construction purposes only. (4686.33, C., '39) ...... 5 

Graves: Discovery and Registry of Soldiers' Graves: Use of County 
Funds Not Authorized: A county project to discover and register 
graves of deceased persons who have served in the military and 
naval forces may not be financed from the soldiers and sailors 
relief fund, nor can the cost be appropriated from the general 
fund as "care and maintenance" of graves, nor can it be financed 
from any other fund. (3828.051; 3828.065, C., '39) .......................... 36 

Person Receiving Surplus Commodities: Not Supported by Public 
Funds: A person receiving surplus commodities is not being support-
ed by public funds within the meaning of§ 3828.088, C., '39, and may 
acquire legal settlement if not served with notice to depart............... 46 

Schools and School Districts: General Fund Estimates: Limitation: 
A school corporation, not maintaining a high school district, cannot 
make an estimate for general fund higher than the actual cost of 
operating the schools within the district and the cost of. educating 
high school students outside the district. ( 4386, C., '39) .................. 203 

Schools and School Disricts: Licensed Boarding Homes: School 
Tuition Paid from State Funds: Exemption: Where a child of 
school age lives in a licensed boarding home, in a school district 
other than the home of the child, the school tuition should be paid 
from state funds, an exception being when a child from such home 
is placed in a free home, where no board is paid, such child should 
attend school tuition free. ( 4283.01, C., '39) .......................................... 164 

Schools and School Districts: Minors in Charitable Institutions: 
Public School Tuition Paid from State Funds for High School But 
Not Grade School: Charitable institution school tuition should not 
be paid from state funds, but where a child completes the eighth 
grade it is proper to pay high school tuition from state funds. 
4275.1, c., '39) ······························································································ 164 

Township Clerk: Compensation: Funds from Which Payable: Com
pensation for township clerk provided for by Sec. 5572 (2), C., 
'39, is to be paid from funds coming into his hands by virtue of his 
office and are not to be paid from county funds ................................... 149 

W. P. A. Projects: Board of Supervisors Without Authority to Ex
pend County Funds for WPA Project to Make Scientific Valuation 
of Realty for Purpose of Taxation: The board of supervisors of 
a county has only such powers as are expressly, or by necessary 
implication, delegated to it by the legislature and the statute con~ 
ferring general powers to the supervisors will not permit such 
board to expend county funds for a WP A project to make a 
scientific valuation of realty in the county for the purpose of tax
ation, and especially so where the project is not a part of the regular 
assessment but an independent project. (5130, C., '39) ...................... 78 

GAMBLING 
Possession of Punchboards: Penalty: For a punch board prosecution 

under Sec. 13198, C., '39, for keeping gambling houses, there must 
be evidence that gambling has actually taken place, but for a prose-
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cution, under Sec. 13210, C., '39, for possession of gambling devices, 
possession of punchboards is sufficient. The penalty for possession 
of punchboards is provided by Sees. 12893 and 12894, C., '39. (13198; 
13210, c., '39) ------------------------------------------------------------------------------------------------ 71 

GASOLINE PUMPS 
Licenses: Measuring Can Not Subject to License: A gasoline measur

ing can from which gasoline is sold is not a "gasoline pump" within 
the statute which defines gasoline pump as "any pump, meter, or 
similar measuring device used for measuring gasoline" and need 
not be licensed as a gasoline pump. (Ch. 164, C., '39) ------------------ 15 

GASOLINE TAX 
Oaths With Refund Claims: County Auditor or Treasurer Not to 

Administer: A county auditor or county treasurer is not author-
ized to administer oaths in connection with claims for gasoline tax 
refunds. ( 1215, C., '39) ---------------------------------------------------------------------------- 62 

GENERAL .1\SSEMBLY 
See Legislature 

GRAND ARMY OF THE 
REPUBLIC 

Property of Disbanded Post: Rights of State Department: The state 
department of the Grand Army of the Republic is entitled to the 
property of any disbanded post unless it is shown that the post has 
voted to dispose of its property in the manner provided by the 
rules and regulations of the G. A. R--------------------------------------------------- 61 

GRAVES 
Discovery and Registry of Soldiers' Graves: Use of County Funds Not 

Authorized: A county project to discover and register graves of 
deceased persons who have served in the military and naval forces 
may riot.be financed f;rom the soldiers and sailors relief fund, nor can 
the cost be appropriated from the general fund as "care and main
tenance" of graves, nor can it be financed from any other fund. 
(3828.051; 3828.065, c., '39) ---------------------------------------------------------------------- 36 

GROSS PREMIUM TAX 
See Insurance 

GUARDIAN AND WARD 
Feeble-Minded Persons: Return From Institution to Parents or Guard

ian Without Court Order: Board of Control Powers: No Return 
to Persons Other Than Parents or Guardian: The board of control 
may return any inmate of the schools of the feeble-minded at Wood
ward and Glenwood to his parents or guardian, but in no case may 
an inmate be returned under Par. 3405, C., '39, to any person 
except his parents or guardian. (3405; 3439; 3440, C., '39) ........ 123 

HEALTH 
Local Board of Health Jurisdiction: City Park Outside City Limits: 

Township Jurisdiction: In the absence of a statute giving the 
local board of health of a city jurisdiction beyond the corporate 
limits of the city or town, the local board of health of a township 
in which is located a city park which is outside the city limits has 
jurisdiction to handle all health matters arising in the city park. 
(2228; 5805, c., '39) ····--·-··-----···········-··-····------------·····--------------··-----------····-- 137 

HEALTH EXAMINATIONS 
Mar'f"i:age: Affidavit of Pregnancy: Senate File 2, § 4, 49th G. A., 
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permits parties to a proposed marriage to file an affidavit of preg
nancy when the woman is pregnant and receive a marriage license 
without a health certificate from either of the parties. (Ch. 292, 
§ 4, 49th G. A.)····--···----------------------------·-··-----··-------·-···----------··-·-----·------····---· 49 

Marriage: Physical Examination: Resident Physician May Examine 
Non resident Applicants: Non resident Physician May Examine 
Resident Applicants Temporarily Absent from State: Under chapter 
292 (S. F. 2), 49th G. A., requiring a physical examination of all 
applicants for a marriage license in Iowa showing freedom from 
syphilis in a communicable stage, a resident physician in Iowa may 
examine a nonresident applicant and a nonresident physician may 
examine a resident of Iowa having a temporary residence outside 
the state of Iowa. (Ch. 292, 49th G. A.)····----····----------·-···········----·--···· 53 

HEDGES 
Highway: Hedges and Trees Growing in Highway: No Duty on Ad

joining Landowner to Trim or Destroy: There is no duty on 
adjoining landowner to trim or destroy brush or trees growing 
naturally upon public highways which are not being used as hedge 
or fences. (Ch. 247, C., '39) ··········---············-----····--·-··---------··--·····-·--··--·· 190 

HEIRS 
See Probate Law 

HIGHWAY COMMISSION 
See State Officers, Departments and Employees 

HIGHWAYS 
Farm-to-Market Road Fund Not Required to Match Federal Aid: 

Allocated to Secondary Road Construction Fund: Any funds in 
the Farm-to-market fund which are not needed to match federal 
aid shall be allocated to the secondary road construction fund of 
each county for construction purposes only. ( 4686.33, C., '39) .... 5 

Fruit-Tree and Forest Reservations: Fences: Tax Exemption: Where 
a fruit-tree or forest reservation is fenced so as to restrain live
stock from entering from adjoining land, it is not necessary to fence 
the reservation along the public highway in order to qualify for a 
tax exemption. ····----·-··-····--·------····-·····------------········----------·····-····-------------····· 46 

Hedge and Tree Growing in Highway: No Duty on Adjoining Land
owner to Trim or Destroy: There is no duty on adjoining land
owner to trim or destroy brush or trees growing naturally upon 
public highways which are not being used as hedge or fences. (Ch. 
247, c., '39) ·-······------------······--··------············-·-------·-·-··-···---··----·-··----·---·········· 190 

HOMESTEAD TAX CREDIT 
Denied to Person Owning House on Leased Land: No homestead tax 

credit should be granted to persons who merely own a house located 
on leased land (Ch. 329.6; § 6959, C., '39) ·········------·--············-·----····---·160 

Person in Military Service: Senate File 248, 49th G. A., removes the 
homestead tax exemption residence requirement for a person in 
military service. The renting of a homestead by a person in service 
will not defeat the homestead credit. (Ch. 239, 49th G. A.)-·-··-·· 45 

HOMESTEADS 
Liens: Old Age Assistance: Support of Insane: Equal Weight anrl. 

Effect: Liens for old age assistance and for support of insane are 
of equal weight and effect, but, where a lien existed on a husband's 
homestead for old age assistance to his wife, such lien was prior to 
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a subsequent lien to a county for the support of t.he husband after 
his insanity, where the old age assistance lien was filed prior to the 
enactment of statute providing the lien for support of insane. (3604.1-
3604.46; 3828.022; 3828.023, c., '39) ································ 100 

HOSPITAL TRUSTEES 
Public Hospital Construction: Contracts Made in the Name of Hospital 

Trustees: Contracts made in connection with the construction of 
the new Polk County hospital building should be made in the name 
of the trustees of Broadlawns Polk County Public Hospital and not 
in the name of Polk County. ( 5359, C., '39) ............................. 26 

HOSPITALIZ-'\TION INSURANCE 
Counties: Auditor to Deduct Amount from Warrants Issued to Em

ployees: In the application of Chapter 274, 49th G. A., county 
officials should follow the usual practice of drawing and paying 
warrants and when an employee authorizes a deduction from his 
salary for mutual hospital service, the auditor should deduct the 
amount from the warrant issued to the employee. (Ch. 274, 49th 
G. A.) .............................................................................................................. 109 

HOSPITALS 
County Hospital Election Expense: Advertisement, Issuance and Sale 

of Bonds: Payment from County General Fund: Section 5348.1, C., 
'39, providing for an election on the proposition of issuing county 
public hospital bonds, and Section 5353, C., '39, providing for a 
county public hospital fund, are both specific as to the purposes for 
which funds derived under the sections are to be used, and inasmuch 
as such sections do not provide for the expense of the election and 
the expense of advertisement, issuance, and sale of the bonds, such 
expenses cannot be paid from the proceeds of the bond sale or from 
the hospital fund but must be paid from the county general fund. 
( 5348; 5348.1; 5353, c., '39) ······································································ 3 

County Hospital Trustees: Duty to Collect Accounts: County Attorney 
to Render Legal Services: It is the duty of County Hospital Trus
tees to collect accounts and in the alternative the Superintendent of 
the hospital, there is no authority for trustees to have accounts col
lected on contingent fee basis by an outsider. All legal services are 
to be rendered by County Attorney. (5363, C., '39) .......................... 197 

County Public Hospital: Addition: Application by Trustees for Fed
eral Grant: Grant Not Gift for Establishing Hospital: No Election 
for Maintenance Tax: The board of trustees of a county public 
hospital is the proper body to apply for a federal grant for an 
addition to the hospital. Such grant would not be a gift for establish
ing a hospital as contemplated by Par. 10190, C., '39, and the question 
of a tax for maintenance of such institution may not be submitted 
to the people at an election. ( 5359; 10190, C., '39) ............................ 120 

County Public Hospital Construction: Contracts Made in the Name of 
Hospital Trustees: Contracts made in connection with the construc
tion of the new Polk County hospital building should be made in 
the name of the trustees of Broadlawns Polk County Public Hospital 
and not in the name of Polk County. (5359, C., '39) ........................ 26 

County Wards in Public or Private Hospitals: Tax Levies: Legality: 
The board of supervisors of a county has the power to establish 
wards in any public or private hospital, but not to establish a 
hospital ward in the county home, and therefore tax levies for 
such ward in the county home are not legal. ( 5367, C., '39) ............ 30 
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Liens: Care of Insane or Idiotic Persons: Section 3604.1, C., '39, 

creates a lien in favor of the county and against the real estate 
of a person or the spouse of a person for assistance furnished 
under chapter 178. It does create a lien for treatment of an insane 
or idiotic person in a county home or asylum or in a private hospital 
or sanatorium, but does not create a lien for the treatment of in
ebriates at state hospitals or elsewhere, or for assistance to tuber
cular patients at Oakdale Sanatorium, students at the Vinton 
School for the Blind, the Council Bluffs School for the Deaf and 
Dumb, or inmates of the Toledo Juvenile Home. (3604.1, C., '39) .... 27 

HOTELS 
Beer: Dancing Regulations: Exemption: Hotels With Fifty or More 

Guest Rooms: Section 5, Ch. 114, 49th G. A., which regulates danc-
ing in connection with the operation of a beer business under a 
Class "B" License, expressly exempts from such regulations hotels 
with fifty or more guest rooms. (Ch. 114, § 5 (b), 49th G. A.)________ 80 

HUSBAND AND WIFE 
County Supervisors' Resolution Dismissing Married Women Employ

ees: Inapplicable to Certain Offices: When a board of supervisors 
has passed a resolution terminating the employment of all women 
employees of the county whose husbands have steady employment, 
it cannot make the resolution effective as to employees in the 
offices of county auditor, treasurer, recorder, sheriff, county at
torney, clerk of the district court, coroner, and county superintend
ent of schools, as only the appointing officer has the power to revoke 
the appointment of any such employee. ( 5238-5240, C., '39) ------------ 29 

Legal Settlement: Husband Changing Legal Settlement: Wife Receiving 
Old Age Assistance: Wife's Legal Settlement Also Changed: Where 
a husband changes his legal settlement while his wife is receiving 
old age assistance the legal settlement of the wife is also changed 
regardless of the fact she is receiving support from public funds. 
( 3828.088, c., '39) ---------------------------------------------------------------------------------------- 199 

Legal Settlement: Husband and Wife Nonresidents: Death of Hus
band: Wife Not Entitled to Return to County of Legal Settlement 
Befo1·e Marriage: Where husband and wife established a residence 
outside the state the wife cannot elect to return to the county of her 
legal settlement at the time of her marriage. -------------------------------------- 160 

Legal Setlement: Notice to Depart Served on Family in County of 
Wife's Settlement Prior to Marriage: Election of Settlement in 
County After Divorce: Settlement of Children: A notice to 
depart served on a family after it moves into the county which was 
the legal settlement of the wife prior to her marriage does not 
prevent the wife, after getting a divorce, from electing to resume 
the legal settlement which she had prior to her marriage. The 
legal settlement of the minor children is governed by the settlement 
of the mother who was awarded custody of the children. (3828.088, 
c., '39) ------------------------------------------------------------·-----------···-------··-----·---------------- 127 

Legal Settlement: Wife Whose Husband is in Custody of Control 
Board: A wife may not resume the settlement she had prior to 
her marriage during such period of time as her husband is under 
the custody of the state board of control. (3828.1)88, C., '39)............ 52 

Liens: Care of Persons in County and State Institutions: Secticn 
3604.1, C., '39, creates a lien in favor of the county and againnt 
the real estate of a person or the spouse of a person for assistance 
furnished under chapter 178. It does create a lien for treatment 
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of an insane or idiotic person in a county home or asylum or in 
a private hospital or sanatorium, but does not create a lien for 
the treatment of inebriates at state hospitals or elsewhere, or for 
assistance to tubercular patients at Oakdale Sanatorium, students 
at the Vinton School for the Blind, the Council Bluffs School for 
the Deaf and Dumb, or inmates of the Toledo Juvenile Home. 
(3604.1, c., '39) ............................................................................................ 27 

Liens: Old Age Assistance: Support of Insane: Equal Weight and 
Effect: Liens for old age assistance and for support of insane are 
of equal weight and effect, but, where a lien existed. on a hus
band's homestead for old age assistance to his wife, such lien was 
prior to a subsequent lien to a county for the support of the hus
band after 'his insanity, where the old age assistance lien was filed 
prior to the enactment of statute providing the lien for support 
of insane. ( 3604.1-3604.6; 3828.022; 3828.023, C., '39) .................... 100 

Soldiers Relief: Burial Expenses of Veteran's Wife: County of Hus
band's Residence Liable: The soldiers relief commission of the 
county in which a world war veteran was living when his wife died 
while a patient at Oakdale sanatorium is liable for the wife's burial 
expense. ........................................................................................................ 38 

Widow's Pension: Husband not "Confined" When Paroled From State 
Institution: Widow not Entitled to Pension: A man who is released 
on parole from a state institution is not "confined" in the institution 
within the intent and meaning of Sec. 3643. C., '39, and his wife 
is not entitled to a widow's pension. (3643, C., '39) .......................... 105 

INCOME TAX 
Social Security Act: Railroad Retirement Act: Deductions: Deduc

tions from salaries under the Social Security Act and the Railroad 
Retirement Act are permissible deductions under the provisions 
of paragraph 3 of Section 6943.041, C., '39, of the Iowa Income 
Tax Law ......................................... : ............................................................. 141 

INDIANS 
Insanity Commission: Jurisdiction: The Tama County commission of 

insanity has no jurisdiction over insane Indians residing on the 
Sac and Fox Indian reservation in Tama County. (Ch. 110, 
26th G. A.) ···'························································································:..... 47 

INEBRIATES 
See State Institutions 

INFANTS 
See Minors 

INSANITY 
Liens: Care of Persons in County and State Institutions: Section 

36{)4.1, C., '39, creates a lien in favor of the county and against 
the real estate of a person or the spouse of a person for assistance 
furnished under chapter 178. It does create a lien for treatment 
of an insane or idiotic person in a county home or asylum or in a 
private hospital or sanatorium, but does not create a lien for the 
treatment of inebriates at state hospitals or elsewhere, or for as
sistance to tubercular patients at Oakdale Sanatorium, students 
at the Vinton School for the Blind, the Council Bluffs School for 
the Deaf and Dumb, or inmates of the Toledo Juvenile Home. 
(3604.1, c., '39) ···························································································· 27 

Liens: Old Age Assistance: Support of Insane: Equal Weight and 
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Effect: Liens for old age assistance and for support of insane are 
of equal weight and effect, but, where a lien existed on a husband's 
homestead for old age assistance to his wife, such lien was prior 
to a subsequent lien to a county for the support of the husband 
after his insanity, where the old age assista'nce lien was filed prior 
to the enactment of statute providing the lien for support of insane. 
(3604.1-3604.6; 3828.022; 3828.023, c., '39) -----------·--------·--------------·--·--· 100 

Physicians and Surgeons: Fees for Examination and as Witness Before 
County Commission of Insanity: A physician appointed by a 
county commission of insanity to examine a patient and certify 
whether the patient is sane or insane is entitled to compensation 
for his services and to a witness fee to compensate him for time 
spent in testifying before the commission, even though the physician 
has signed the information against the patient. (3549 C., '39) ····---- 7 

Support of Insane Persons at County Farm: Tax for Insane Support 
·Not Levied: The county poor fund can be used only for the relief 
of poor persons and should not be used to pay the expense of 
keeping insane persons at the county farm. If no tax has been 
levied for the support of the insane, such support must be charged 
to the general fund. (3604, C., '39) -·-·-----·-·--·----------------------···--------·----- 39 

INSANITY COMMISSION 
Compensation: Convening to Consider Paroles for Insane Committed 

from County: Commissioners of insanity may convene for the 
purpose of considering whether they shall consent to the parole of 
patients in the hospitals for the insane and they are entitled to 
three dollars per day for such services. ( 3505; 3540; 3541; 3564; 
3565; Ch. 136, 49th G. A.)····------------·-··-·----------·-··--···----------------·-----····----- 108 

Indians: Jurisdiction: The Tama County commission of insanity has 
no jurisdiction over insane Indians residing on the Sac and Fox 
Indian reservation in Tama County. (Ch. 110, 26th G. A.)-------------- 47 

Physicians and Surgeons: Fees for Examination and as Witness Before 
County Commission of Insanity: A physician appointed by a county 
commission of insanity to examine a patient and certify whether 
the patient is sane or insane is entitled to compensation for his 
services and to a witness fee to compensate him for time spent in 
testifying before the commission, even though the physician has 
signed the information against the patient. ( 3549 C., '39) --···--------- 7 

Witness Fees: Public Officers: The steward of a county home who 
receives a salary from the county is a public official within the 
meaning of section 11328, C., '39, and is not entitled to a witness 
fee for testifying at a county insane commission hearing on the 
insanity of a former county home inmate. (3541; 3828.118; 11328, 
c., '39) ---.------- ·- --------.------.---------.---------. ---· ............ -- .. -- -· --·-- -- -· ··- --------- -· ···---- --- 43 

INSPECTION 
Railroad Scales: No Authority for Agriculture Department to Inspect: 

Service Rendered Not "Commodity": The department of agricul
ture has no authority to inspect and charge a fee for the inspection 
of railroad scales used exclusively for determining the amount of 
freight to be charged, as the service provided by the scales is not 
a "commodity" within the meaning of § 3266, C., '39. (3266, C., '39) 24 

INSTALLMENT PAYMENTS 
Taxation of Investment Contracts: Installment Payments: Assess

ment Made Before and After Maturity: Investment contracts 
providing for installment payments for the purchase of a secur
ities unit are taxable and should be assessed before and after 
maturity. ------·····--···------------------·-·-······------------·----------·-----·----------------------·------- 159 
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INSTITUTIONS PAGE 
See Private Institutions, also State Institutions 

INSURANCE 
Foreign Assessment Life Insurance Companies: Business Tax: Cer

tificates: Senate File 100, 49th G. A., does not impose a tax on 
business done during the year 1940 by foreign assessment life 
insurance companies which operated under Chapter 400, C., '39, 
and the certificates of such companies for 1941 should be issued 
without the payment of such tax. (7022 as amended by Ch. 245, 
49th G. A.)----------------------------------···-----------------------·--------------------------------------- 63 

Gross Premium Tax: Dividends Left to Purchase Paid-Up Additions 
to Policy: The tax on gross premiums of foreign insurance com
panies must be based on the premiums received, which must include 
dividends left by an insured with a company to purchase paid-up 
additions to his policy. (7022, C., '39) ---------------------------------------------------- 16 

Hospitalization Insurance: Mutual Hospital Service: Counties: Audi
tor to Deduct Amount From Warrants Issued to Employees: In 
the application of Chapter 274, 49th G. A., county officials should 
follow the usual practice of drawing and paying warrants and 
when an employee authorizes a deduction from his salary for 
mutual hospital service, the auditor should deduct the amount from 
the warrant issued to the employee. (Ch. 274, 49th G. A.)-------------- 109 

Retalitory Statute: Reciprocal or Inter-Insurance Exchange: A domes
tic reciprocal exchange need not be actually licensed to do business 
in the state of domicile of the foreign exchange seeking to do busi
ness in Iowa before the Insurance Commissioner i& permitted or 
required by Chapter 280, 49th G. A. to retaliate in the collection 
of taxes or fees. ------------------------------------------------------------------------------------------ 191 

Unea1·ned Premium or Assessment Reserve: Computed on Entire 
Premium or Assessment Stated in Policy: The unearned premium 
reserve to be held by an insurance company under Sec. 8939, C., '39, 
should be computed on a percentage of the premium stated in the 
policy, and the reserve for unearned premiums or assessments 
under Sec. 9042.1, C., '39, should be computed on the entire premium 
or total amount of assessment, even though payable in installments. 
(8939; 9042.1, c., '39) ---------------------------------------------------------------------------------- 111 

INSURANCE COMMISSIONER 
See State Officers, Departments, and Employees 

INTEREST 
Delinquent Personal Taxes: Interest and Penalty Not to be Collected 

After Four Years: Inapplicability to Realty Taxes: Section 7194, 
C., '39, which provides that no penalty or interest, except for the 
first four years, shall be collected on taxes remaining unpaid four 
years or more, applies only to personal taxes. If real estate taxes 
remain unpaid for more than four years, full penalty and interest 
should be collected, and the property should be sold for the delin
quent tax. (7194, C., '39) ------------------------------------------------------------------------ 84 

Refunding School Bonds Before Maturity With Interest to Maturity: 
Refunding Bonds Bearing Interest for the Same Period: Prohibited 
by Statute Limiting Interest Rate to Five Per Cent: A school 
district is prohibited from refunding outstanding bonds which are 
due July 1, 1942, with interest to maturity at five per cent when 
the refunding bonds are to be issued July 1, 1941, with interest at 
two and one-half per cent, since the statute limits the rate of in
terest on school bonds to five per cent per annum. ------------------------------ 77 
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Taxation: Bank Stock Owned by Iowa Residents in Out of State Banks: 

Bank stock in out of state banks owned by residents of Iowa is not 
subject to taxation in Iowa. ( 6985, C., '39) ........................................ 51 

Taxation of Investment Contracts: Installment Payments: Assessment 
Made Before and After Maturity: Investment contracts providing 
for installment payments for the purchase of a securities unit are 
taxable and should be assessed before and after maturity ................. 159 

lOW A EMPLOYMENT SECURITY LAW 
See Employment Security Law 

IOWA LIQUOR CONTROL COMMISSION 
See State Officers, Departments, and Employees 

IOWA STATE GUARD 
Compensation on Active Duty: Same as U. S. Army: Officers and 

enlisted men of the Iowa State Guard, while in active service, shall 
receive the same pay and allowances as paid for the same rank and 
grade for service in the army of the United States. (467.21, C., 
'39) (Ch. 74(4), 49th G. A.) ...................................................................... 166 

Poll Tax: Exemption to Iowa State Guard: Members of the Iowa 
State Guard are exempt from paying poll tax. (467.24, C., '39) 
(Ch. 74(2), 49th G. A.) ............................................................................ 205 

State Employees Also Members of State Guard: State employees being 
also members of the Iowa State Guard are entitled to additional 
compensation as provided by §§ 467.25 as amended by Ch. 74, 
49th G. A.; 467.21, C., '39, except that when on active duty unde-r 
Martial law or aid to civil authorities they are not entitled to addi-
tional $1.00 per day ................................................................................... 168 

JUNIOR COLLEGES 
Establishing: Election: The proposition of establishing a junior col

lege by a school district may be submitted to the voters not at 
a special election but only at a general election. ( 4216.02; 4267.1, 
c., '39) ·········································································································· 69 

JURISDICTION 
Indians: Commission of Insanity: No Jurisdiction: The Tama County 

commission of insanity has no jurisdiction over insane Indians 
residing on the Sac and Fox Indian reservation in Tama County. 
(Ch. 110, 26th G. A.) .................................................................................. 47 

Local Board of Health Jurisdiction: City Park Outside City Limits: 
Township Jurisdiction: In the absence of a statute giving the 
local board of health of a city jurisdiction beyond the corporate 
limits of th-e city or town, the local board of health of a township 
in which is located a city park which is outside the city limits has 
jurisdiction to handle all health matters arising in the city park. 
(2228; 5805, c., '39) ···················································································· 137 

Schools and School Districts: Teachers Not Hired or Re-Hired: Ap
peals: County and State Superintendents Without Jurisdiction: 
A County Superintendent of Schools does not have jurisdiction to 
appeals of teachers who are not hired or re-hired by School Board 
Directors, consequently the State Superintendent of Public Instruc-
tion has no jurisdiction in the matter. ( 4237; 4298, C, '39) .............. 182 

JURORS 
Justice of Peace Court: Jurors Fees: Persons Called Who do Not Serve: 

Jurors called in justice court, but who do not serve, are not en-
titled to juror's fees. (10846, C., '39) .................................................. 129 
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JUSTICE OF PEACE PAGE 
Expert Witness Fees: A justice of the peace· court may allow expert 

witness fees. (11326; 11329, <;::., '39).................................................... 49 

Fees Retained: Successor in Office: A justice of the peace who is 
authorized by the board of supervisors to retain a certain amount 
of civil fees may retain such fees as come into his possession by 
virtue of his office, even though such fees arose from cases tried 
by his predecessor, but he has no claim on civil fees assessed in 
cases heard by him but paid to his successor in office. (10639, c., '39) ,, __________________ , ___________________________________________________________________________ ,._____ 42 

Jurors Fees: Persons Called Who do Not Serve: Jurors called in 
justice court, but who do not serve, are not entitled to juror's fees. 
(10846, c., '39) ............................................................................................ 129 

Record of Motor Vehicle Convictions Sent to Public Safety Department: 
Fee for Making Transcript Not Allowable: A justice of the peace 
is not permitted to charge a 50-cent fee for making a record of motor 
vehicle convictions and forwarding it to the department of public 
safety as required under § 5014.07, C., '39, as such record is not 
a "transcript" for which a justice of the peace is permitted to 
charge 50 cents under § 10636, subsection 20, C., '39. (5014.07; 
10636, c., '39) ---------------------------------------------------------------------- ...... ------------------- 6 

JUVENILE HOME (TOLEDO) 
See State Institutions 

LEASES 
Homestead Tax Credit: Denied to Person Owning House on Leased 

Land: No homestead tax credit should be granted to persons who 
merely own a.house located on leased land. (Ch. 329.6; § 6959, C., 
'39) ,. ___________________ ------------------------------------------ ---------------------·--·--------.. ·--··--------- 160 

LEAVE OF ABSENCE 
Military Service: Leave of Absence to Inductees: Elective Officers: 

It is not necessary that persons inducted into military service ask 
for or obtain a leave of absence under § 467. 25, C., '39, as amended 
by Senate File 16, 49th G. A., which applies to elective officers 
of the state, its subdivisions, and municipalities. ( 467.25, C., '39) 41 

Military Service: State Officers and Employees: Volunteers or Ap
plicants for Service: Leave of Absence and 30 Days Pay When 
Entering Into Active Service: Officers and employees of the state 
who enlist in the armed forces of the United States, or reserve 
officers who apply for active service before they are ordered to 
report, are entitled to military leave with pay for thirty days, the 
actual call into service being the controlling factor. ( 467.25, 
c., '39) -------------------------------------------------------------------·----------------·--------------------- 130 

LEGAL SETTLEMENT 
Delay of Abandoned Wife in Choosing Former Settlement: Temporary 

Relief Not Controlling: A woman who married a resident of an
other county took his legal settlement and when abandoned by him 
had the right to continue that settlement or reestablish her former 
settlement, but a delay of a year before making an affidavit choos
ing legal residence in the former county is more than a reasonable 
time, and by her delay she indicated an intent to retain her hus
band's legal settlement. The granting of temporary relief by one 
county does not control and the act of applying for such relief is 
not an election to take legal settlement in that country. (3828.088, c., '39) _____________ ,. _________________ ,.________________________________________________________________________ 40 
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Husband and Wife: Husband is in Custody of Control Board: A wife 

may not resume the settlement she had prior to her marriage dur-
ing such period of time as her husband is under the custody of the 
state board of control. (3828.088, C., '39) -------------------------------------------- 52 

Husband and Wife Nonresidents: Death of Husband: Wife Not En
titled to Return to C01mty of Legal Settlement Before Marriage: 
Where husband and wife established a residence outside the state 
the wife cannot elect to return to the county of her legal settlement 
at the time of her marriage. ------------------------------------- ------------------------------ 160 

Husband Changing Legal Settlement: Wife Receiving Old Age Assist
ance: Wife's Legal Settlement Also Changed: Where a husband 
changes his legal settlement while his wife is receiving old age 
assistance the legal settlement of the wife is also changed regard
less of the fact she is receiving support from public funds. (3828.-
088, c., '39) ----------------------- ------- -------- -------------------------- ---------------- 199 

Minor Childre1t in Custody of Divorced Mother: Legal Settlement is 
that of Mother and Not of Their Natural Father: While the general 
rule is that the legal settlement of a minor child follows that of 
his father, such settlement may be changed by order of court in 
divorce proceedings wherein the mother is granted the custody of 
the minor children, so that the legal settlement of the children is 
that of their mother and not of their natural father. ------------------------ 54 

Minor Committed to Glenwood: County of Mother's Legal Settlement 
Liable to State for Expense: Where a child is committed to the 
State School at Glenwood the county liable for the expense to the 
state is the county wherein the child's mother has established 
legal settlement. ----------------------------------------------------------------------------- 179 

Mino1· Committed to Woodward Hospital: Child's Legal Settlement Re
mains in County Where Committed: Regardless of Parents Change 
of Settlement: The legal settlement of a child committed to Wood
ward Hospital remains in the county from which it was committed, 
regardless of any change of legal settlement of its parents. ------------

Notice to Depart Served on Family in County of Wife's Settlement 
Prior to Marriage: Election of Settlement in County After Divorce: 
Settlement of Children: A notice to depart served on a family 
after it moves into the county which was the legal settlement of 
the wife prior to her marriage does not prevent the wife, after get
ting a divorce, from electing to resume the legal settlement which 
she had prior to her marriage. The legal settlement of the minor 
children is governed by the settlement of the mother who was 
awarded custody of the children. (3828.088, C., '39) ------------------------ 127 

Notice to Depart Served on Parent: Effect on Minor Children: Notice 
to depart served on husband and wife is effective to prevent their 
minor children from obtaining legal settlement in the county until 
such minors reach the age of 21, at which time notice to depart 
should be served upon them, to prevent their obtaining legal set-
tlement. _____________ ------------------------------------------------------------------------------------ 204 

Notice to Depart: Widow in Care of Child: Within One Year: Notice 
to depart as provided by § 3641, C., '39, must be served, on a 
widow in care of a child, within one year and Ch. 148, 49th G. A. 
extending the time to two years is not applicable to the above 
section. ------------------------------------------------------------------------------------------------------------ 158 

Person Receiving Su1·plus Commodities: Not Supported by Public Funds: 
A person receiving surplus commodities is not being supported by 
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public funds within the meaning of § 3828.088, C., '39, and may 
acquire legal settlement if not served with notice to depart. ............ 46 

Poor Support: Expense of Transporting Pauper to County of Lega"t 
Settlement: County Responsibility: If a poor person removes 
from the county of his legal settlement with the acquiescence of 
the county authorities, the county may not thereafter refuse to 
transport such person back to his home. ( 3828.090; 3828.096, 
c., '39) ········································-·········-·········-··········-····--······----············-···-· 58 

Relief Given After Entering County: Notice to Depart Unnecessary: 
A person who is furnished county relief at any period during the 
year after entering the county cannot obtain a legal settlement in 
the county even though no notice to depart is served on him. 
(3828.088, C., '39) (228 I a. 281) ·······················-····-·· _ _ ·····---- ........ 37 

Two Years to Establish: After July 1, 1941: To establish a legal set
tlement in a county requires two years residence after July 1, 
1941. (3828.088; 3828.092, c., '39) ·····--·--·······--·---· ···-·- 178 

LEGISLATURE 
Retrenchment and Reform Committee: No Authority to Fill Vacancy 

on Committee: There is no authority which may make an appoint
ment to fill a vacancy created by the resignation of a member of 
the Retrenchment and Reform Committee of the General Assembly _ 
of Iowa. (39, C., '35; 35, C., '39) (Ch. 39, 48th G. A.)···········------··· ... 165 

Retrenchment and Reform Committee: No Authority to Investigate or 
Propose Legislation: There is no authority for the Committee on 
Retrenchment and Reform to engage in any investigation or to 
prepare proposed legislation and no authority to expend any of the 
funds provided for in Chapter 34, 49th G. A., for such purpose. 
( 42; 45, c., '39) ···-·-···· -- ··········----·-··· ·----------··-········-······--·········------···-········ 170 

LIBRARIES 
Board of Supervisors: Contract with Free Public Librar·y Trustees 

Without an Election: Under Sec. 5859, C., '39, Boards of Super
visors may enter into a contract with a Board of Trustees of any 
Free Public Library without an election authorizing such a con-
tract. ····-·-------------·--------·-··-····----·-----·--· ·-----··-·-----·--···-····-·-------·--· ---·········-----· 145 

LICENSED BOARDING HOMES 
School Tuition Paid from State Funds: Exception: 'Vhere a child 

of school age lives in a licensed boarding home, in a school district 
other than the home of the child, the school tuition should be paid 
from state funds, an exception being when a child from such home 
is placed in a free home, where no board is paid, such child should 
attend school tuition free. (4283.01, C., '39) --···--------- 164 

LICENSES 
Beer: Wholesale Liquor Dealer with Federal Permit: Loaning Money 

to Individual to Establish Beer Business: Violation of Iowa Statute: 
The loaning of money by a wholesale liquor dealer, operating under 
a Federal permit, to an individual to establish a beer business 
within this state is in violation of the statute prohibiting whole
salers of beer from having any interest in a place of business 
where beer is sold at retail. (1921.117, C., '39) .................................... 77 

Beer License: Permittee Convicted of Selling Beer to Minors Prior to 
Issuance of License: Revocation of License Not Mandatory: Where 
a class "B" permittee has been issued a license to sell beer and 
it is ascertained thereafter that the permittee had been convicted 
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of the offense of selling beer to a minor prior to the issuance of 
the present license, the revocation of such license is not mandatory, 
the statute referring to such Niolation after the permit is iss\led. 
( 1921.125, c., '39) ------------------------------------------------------------------------------------------ 75 

Beer Permit Renewal: Class C Permits: Class C permits expiring 
before July 4, 1941, sh9uld be renewed for one year. ---------------------------- 69 

Beer Permit Renewal: Permittee Absent from State: Question of 
"Residence" for Council: Where Class "B" beer permittee is tem
porarily absent from the state it is for the council to determine 
whether permittee is a "resident" or "citizen" of Iowa in renewing 
the permit. ( 1921.104, C., '39) ---------------------------------------------------------------- 194 

Children's Boarding Homes: License When No Children Unde-r 14: No 
Collateral Attack on License by Another State Department: Tuition 
Payable by State: A children's boarding home license issued to a 
home which has only three children who are between the ages of 
14 to 21 should not be subject to collateral attack by another state 
department, and the state should pay the school tuition of such 
children when the boarding home is not in the school district of 
their legal residence. (3661.057; 4283.01, C., '39) ------------------------ 117 

Clerk of District Court: Licensing Agent for Federal Government: 
Clerk to Retain Licensing Fee: Where a clerk of the district 
court is appointed Licensing agent by federal authority the clerk 
is entitled to retain the twenty-five cent fee for each license issued • 
in accordance with Federal Law. (5245, C., '39) ----------------·--·------------ 193 

Dealers in Biological Products: Serum Sold in Two Stores With Same 
Owner: A druggist who owns two stores in separate towns and 
sells serum in each store must secure for each location a permit and 
bond for dealing in biological products. (2705; 2707; 2710, C., '39) 14 

Employment Agencies: License Not Required Where no Attempt Made 
to Secure Position: An individual who operates an agency that 
merely secures recommendations for applicants for positions and 
makes no attempt to place the applicant in any position is not 
required to secure a license to operate an employment agency. 
( 1551.02, c., '39) ---------·-·····---·-·········---··················-----·-·-············- ········----·--- 146 

Gasoline Pumps: Measuring Cans Not Subject to License: A.gasoline 
measuring can from which gasoline is sold is not a "gasoline pump" 
within the statute which defines gasoline pump as "any pump, 
meter, or similar measuring device used for measuring gasoline" 
and need not be licensed as a gasoline pump. (Ch. 164, C., '39) -------- 15 

Marriage: Health Examinations: Affidavit of Pregnancy: Senate 
File 2, § 4, 49th G. A., permits parties to a proposed marriage to file 
an affidavit of pregnancy when the woman is pregnant and receive 
a marriage license without a health certificate from either of the 
parties. (Ch. 292, § 4, 49th G. A.)------------------···············--··················· 49 

Marriage: Physical Examination: Resident Physician May Examine 
Nonresident Applicants: Nonresident Physician May Examine 

·Resident Applicants Temporarily Absent from State: Under chap
ter 292 (S. F. 2), 49th G. A., requiring a physical examination of 
all applicants for a marriage license in Iowa showing freedom 
from syphilis in a communicable stage, a resident physician in Iowa 
may examine a nonresident applicant and a nonresident physician 
may examine a resident of Iowa having a temporary residence out-
side the state of Iowa. (Ch. 292, 49th G. A.)-------·--···-------------·------------· 53 
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Osteopathic Physician May Refract Eyes Without Optometry License: 
An osteopathic physician is not required to obtain an optometry 
license to refract eyes, since they have been held to come within the 
phrase "licensed physicians and surgeons" who, under. the statutes, 
are not to be included as persons engaged in the practice Qf opto
metry. (2575; 2554.06, C., '39) ---------------------------------------------------------------- 73 

Public Scales: Penny and Slot Machine Scales: Penny and slot ma
chine scales are public scales within the statute defining "public 
scales" and must be licensed and license fees must be paid for their 
operation. (3258-3260, C., '39) -------------------------------------------- ------------------- 19 

Real Estate Broker: Dividing Fees With One Exempt for License: 
No Revocation of License: The division of a fee between a licensed 
real estate broker and one who is exempt under Par. 1905.23, C., 
'39, is not of itself sufficient grounds for revocation of the real 
estate broker's license. -------------------------------------------------------------------------------- 177 

LIENS 
Care of Persons in County and State Institutions: Section 3604.01, C., 

'39, creates a lien in favor of the county and against the real estate 
of a person or the spouse of a person for assistance furnished under 
chapter 178. It does create a lien for treatment of an insane or 
idiotic person in a county home or asylum or in a private hospital 
or sanatorium, but does not create a lien for the treatment of in
ebriates at state hospitals or elsewhere, or for assistance to tuber
cular patients at Oakdale Sanatorium, students at the Vinton 
School for the Blind, the Council Bluffs School for the Deaf and 
Dumb, or inmates of the Toledo Juvenile Home. (3604.1, C., '39) ____ 27 

Old Age Assistance: Grant of Lien: Recorder's Fee for Filing and 
Indexing: A county recorder should charge a fee for recording and 
indexing a grant of lien even though such lien is made in connection 
with an old age assistance case. (3828.023, C., '39) -------------------------- 169 

Old Age Assistance: Support of Insane: Equal Weight and Effect 
Liens for old age assistance and for support of insane are of equal 
weight and effect, but, where a lien existed on a husband's home
stead for old age assistance to his wife, such lien was prior to a 
subsequent lien to a county for the support of the husband after 
his insanity, where the old age assistance lien was filed prior to the 
enactment of statute providing the lien for support of insane. 
(3604.1-3604.6; 3828.022; 3828.023, c., '39) ------------------------------- 100 

Sales Tax Accrued When Assignment for Benefit of Creditors Made: 
Priority of Claim: .. Right of Action: Where a merchant makes an 
assignment for the benefit of creditors and is indebted to the state 
for accrued sales tax, the tax commission may file a claim with the 
trustee which will be entitled to priority over general creditors by 
virtue of statute, even though the tax commission may have the 
right to institute direct suit against the merchant. ( 6943.058; 
6943.087, c., '39) -------------------------------------------------------------------------------------------- 82 

Soldiers Exemption: Change of Designation of Property: After filing a 
claim for tax exemption for military service, the claimant may 
change his designation of property after June 1st, but not after the 
tax for a succeeding year has become a lien against the property 
designated ------------------------------------------------------------------------------------------------------ 94 

Tax Sale: Lien of Suspended Tax: A tax sale for delinquent general 
taxes may be had when there is also a tax lien against the property 
for suspended general tax for prior years, but such tax sale will 
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not serve to cut out the lien of the suspended general tax. (6952, 
c., '39) .............. ----- ----------------------------------------·········-------·······--···--···········-····· 17 

Taxation: Drainage Maintenance Assessment: Levy Between Issuance 
of Tax Certificate and Tax Deed: No Lien: The holder of a tax 
sale certificate is not compelled to pay a drainage maintenance tax 
levied against the land between the time of taking the tax sale 
certificate and the issuance of the tax deed ............. ------------····-- 205 

LIMITATIONS 
Cemeteries: Tax Levy for Nonowned Cemeteries: One-Fourth Mill 

Limit Regardless of the Number of Cemeteries: Cemetery trustees 
are authorized by § 5562, C., '39, to levy a tax not to exceed one
fourth mill, to improve and maintain any cemetery not owned by 
the township, regardless of the number of such cemeteries. ____________ 156 

Counties: Expenses for Child Support: Limitations: Private Institu
tions for Neglected, Dependent, and Delinquent Children: A county 
may not legally expend more than eighteen dollars per month for 
the support of any child committed by a juvenile court to a private 
institution for neglected, dependent, and delinquent children. 
(3661.103; 3676, c., '39) -------·---------------·------------------·-----········-----------·--------·· 104 

Sheriffs Certificate of Sale: Limitation by Ch. 299 Sec. 1 (2), 49th 
G. A.: Nonapplicable to Certificates Issued More Than Eight 
Years Prior to July 4, 1.941: The limitation created by Ch. 299, 
§ 1 (2), 49th G. A. for failure to obtain a deed under a sheriff's 
certificate is not applicable to Sheriffs Certificates of Sale issued 
more than eight years prior to July 4, 1941....... ·--------------------- 150 

LIQUOR CONTROL COMMISSION 
See State Officers, Departments, and Employees 

LIQUOR SEALS 
Taxation: Certificate Showing Personal Tax Payment f01· Five Years: 

Refusal When Previous Taxes Unpaid: Statute of Limitations In
applicable: A county treasurer correctly refuses to give a certifi
cate showing that there are no unpaid personal taxes against an 
estate for five years, when all personal taxes previous to the five
year period have not been paid. Section 11007, C., '39, barring· an 
action after five years, is not applicable, as no "action" is involved. 
( 11007, C., '39; 12781.1, C., '39) ( 188 I a. 295) ······---------- . ____ _____ 140 

Printing Board to Let Contracts, Prescribe Standards of Printing, Stock, 
and Materials: Departments May Designate Forms and Contents: 
Section 183, C., '39, provides that the printing board shall let con
tracts for all printing for all state offices, departments, boards, 
and commissions when the cost of such printing is to be payable out 
of any taxes, etc., collected for state purposes; and Section 1921.017, 
C., '39, gives the Iowa Liquor Control Commission authority to make 
rules and regulations prescribing what official seals should be at
tached to packages of liquor, but such authority is limited to pre
scribing the design and contents of such seals and does not include 
or abrogate the power of the printing board to let the contracts 
for the printing of such seals or to prescribe the standards of print-
ing, stock, or materials. ( Ch. 14, C., '39; Ch. 93.1, C., '39) .................. 56 

LOANS 
Wholesale Liquor Dealer with Federal Permit: Loaning Money to In

dividual to Establish Beer Business: Violation of Iowa Statute: 
The loaning of money by a wholesale liquor dealer, operating under 
a Federal permit, to an individual to establish a beer business within 
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this state is in violation of the statute prohibiting wholesalers of 
beer from having any interest in a place of business where beer is 
sold at retail. ( 1921.117, C., '39) ............... ............. .............................. 77 

LOCAL BOARD OF HEALTH 
Jurisdiction: City Park Outside City Limits: Township Jurisdiction: 

In the absence of a statute giving the local board of health of a 
city jurisdiction beyond the corporate limits of the city or town, 
the local board of health of a township in which is located a city 
park which is outside the city limits has jurisdiction to handle all 
health matters arising in the city park. (2228; 5805, C., '39) ............ 137 

LOCAL REGISTRAR 
County Registrar May Not Appoint Self as Local Registrar: Not En

titled to Local Registrar's Fees: The clerk of the district court, as 
county registrar of vital statistics, may not appoint himself local 
registrar, and as county registrar he is not entitled to receive the 
fees payable to the local registrar for services as contemplated by 
Chapter 114, C., '39, as amended by Chapter 117, 49th G. A. (Ch. 
114, C., '39) (Ch. 117, 49th G. A.)...... . ...................... 112 

Deputy County Registrar Not to Act as Local Registrar: A Deputy 
County Clerk who has been appointed as Deputy County Registrar 
should not be appointed as Local Registrar, for the reason that in 
the absence or disability of the county Registrar to perform his 
duties the Deputy as Local Registrar would be compeleld to report 
to himself as Deputy County Registrar. (Ch. 114, C., '39) (Ch. 
117, § 7, 49th G. A.).................................................. 154 

MARINES 
See Soldiers, Sailors, Marines and War Nurses 

MARRIAGES 
Health Examination: Resident Physician May Examine Nonresident 

Applicants: Nonresident Physicia-n May Examine Resident Appli
cants Temporarily Absent from State: Under chapter 292 (S. I<'. 
2), 49th G. A., requiring a physical examination of all applicants 
for a marriage license in Iowa showing freedom from syphilis in a 
communicable stage, a resident physician in Iowa may examine a 
nonresident applicant and a nonresident physician may examine a 
resident of Iowa having a temporary residence outside the state of 
Iowa. ( Ch. 292, 49th G. A.)..................................... ..... 53 

Health Examinations: Affidavit of Pregnancy: Senate File 2, § 4, 49th 
G. A., permits parties to a proposed marriage to file an affidavit of 
pregnancy when the woman is pregnant and receive a marriage 
license without a health certificate from either of the parties .. (Ch. 
292, § 4, 49th G. A.).......................................................................... 49 

Legal Settlement: Notice to Depart Served on Family in County of 
Wife's Settlement Prior to Marriage: Election of Settlement in 
County After Divorce: Settlement of Children: A notice to de
part served on a family after it moves into the county which was 
the legal settlement of the wife prior to her marriage does not 
prevent the wife, after getting a divorce, from electing to resume 
the legal settlement which she had prior to her marriage. The legal 
settlement of the minor children is governed by the settlement of 
the mother who was awarded custody of the children. (3828.088, 
c., '39) ............................................................................................................ 127 

Widow's Pension: Remarriage of Widow: Right to Pension After Di
vorce from Second Husband: When the right to a widow's pension, 
under § 3641, C., '39, is extinguished by the widow's remarriage, and 
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such marriage and the stepfather's responsibility to support her 
children terminate in divorce proceedings, she again becomes en
titled to such pension since the mother is the only person legally 
obligated for their support. (3641, C., '39) (164 Ia. 208) ---------------- 11 

MARRIED WOMEN 
County Supervisors' Resolution Dismissing Married Women Employ

ees: Inapplicable to Certain Offices: When a board of supervisors 
has passed a resolution terminating the employment of all women 
employees of the county whose husbands have steady employment, 
it cannot make the resolution effective as to employees in the of
fices of county auditor, treasurer, recorder, sheriff, county attorney, 
clerk of the district court, coroner, and county superintendent of 
schools, as only the appointing officer has the power to revoke the 
appointment of any such employee. (5238-5240, C., '39) -------------------- 29 

MAXIMUM WHEEL LOAD 
Construction of Statute: Chapter 178, 49th G. A., which amends Section 

5035.12, C., '39, increases to 8,500 pounds the maximum load per
mitted on any one wheel of a vehicle. Any distribution of load in 
excess of this amount is a violation of statute. ( 5035.12, C., '39; 
Ch. 178, 49th G. A.)----------------------------------------- ___ ------------------------------------- 90 

MEASURES 
Gasoline Measuring Can Not Subject to Gasoline Pump License: A 

gasoline measuring can from which gasoline is sold is not a "gaso
line pump" within the statute which defines gasoline pump as "any 
pump, meter, or similar measuring device used for measuring gaso
line" and need not be licensed as a gasoline pump. (Ch. 164, C., 
'39) ------------------------------------------------------------------------------------- ---------------------------- 15 

MEDICAL ATTENDANCE 
See Physicians and Surgeons, also Poor Relief 

"MEDICAL DISCHARGE" 
Soldiers Relief Law: Effect: A "medical discharge" should be consid

ered in the same category as an honorable discharge. ------------------------ 143 

MEETINGS 
County Officers: Meeting Called by State Auditor: Expenses Allow

able by Board of Supervisors: The state auditor may, when neces
sary, call a meeting to instruct county officers as to any particular 
duties, and it is proper for boards of supervisors to allow claims 
of officers for expenses at such meetings. ---------------------------------------- 102 

MEMBERSHIP 
Soldier Relief Commission: Veterans of Phillippine Insurrection Not 

Eligible for Members hip: An honorably discharged soldier of the 
Philippine Insurrection is not eligible to membership on a soldiers 
relief commission. (3828.053, C., '39) -------------------------------------------------- 128 

MENS REFORMATORY 
See State Institutions 

MERIT SYSTEM 
Social Welfare: County Employees Under Control of State Board: 

Examinations: Where Sections 3661.013 and 3828.003, C., '39, con
flict, Section 3828.003 should be given precedence and all county 
P.mployees coming under the supervision and control of the state 
board of social welfare must pass a merit examination. (3661.013; 
3828.003, c., '39) ------------------------------------------------------------------------------------------ 59 
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Municipal Court: Unpaid Costs in Class "C" Cases: County Liable 
Only for Witness Fees and Mileage: A county is not liable to the 
city for unpaid costs in class "C" cases in municipal court other 
than for witness fees and mileage. (10666; 10670.1, C., '39) ............ 116 

MILITARY SERVICE 
See Soldiers, Sailors, Marines and War Nurses 

MINORS 
Beer Permittee: Convicted of Selling Beer to Minors Prior to Issuance 

of License: Revocation of License Not Mandatory: Where a class 
"B" permittee has been issued a license to sell beer and it is ascer
tained thereafter that the permittee had been convicted ·of the of
fense of selling beer to a minor prior to the issuance of the present 
license, the revocation of such license is not mandatory, the statute 
referring to such violation after the permit is issued. (1921.125, 
c .. '39) ·------·--··-----------·--···----------·····------···································--··················- 75 

Charitable Institutions: Public School Tuition Paid from State Funds 
for High School But Not Grade School: Charitable institution 
school tuition should not be paid from state funds, but where a child 
completes the eighth grade it is proper to pay high school tuition 
from state funds. ( 4275.1, C., '39) ........................................................ 164 

Children's Boarding Homes: License When no Children Unde;. Four
teen: No Collateral Attack on License by Another State Depart
ment: Tuition Payable by State: A children's boarding home license 
issued to a home which has only three children who are between 
the ages of 14 to 21 should not be subject to collateral attack by 
another state department, and the state should pay the school tuition 
of such children when the boarding home is not in the school district 
of their legal residence. (3661.057; 4283.01, C. '39) .......................... 117 

Committed to Glenwood: County of Mother's Legal Settlement Liable 
to State for Expense: Where a child is committed to the State 
School at Glenwood the county liable for the expense to the state 
is the county wherein the child's mother has established legal 
settlement. ······---························-······----············-····-····--·············-····--··--·······-·- 179 

Committed to Woodward Hospital: Child's Legal Settlement Remains 
in County Where Committed: Regardless of Parents Change of 
Settlement: The legal settlement of a child committed to Woodward 
Hospital remains in the county from which it was committed, re-
gardless of any change of legal settlement of its parents ................... 181 

Counties: Expenses for Child Support: Limitations: Private Insti
tutions for Neglected, Dependent, and Delinquent Children: A 
county may not legally expend more than eighteen dollars per month 
for the support of any child committed by a juvenile court to a 
private institution for neglected, dependent, and delinquent chil
dren. (3661.103; 3676, C., '39) ··········--······························----·------------·--·· 104 

Domicile and Residence: Minor Children in Custody of Divorced 
Mother: Legal Settlement Is That of Mother and Not of Their 
Natural Father: While the general rule is that the legal settlement 
of a minor child follows that of his father, such settlement may be 
changed by order of court in divorce proceedings wherein the 
mother is granted the custody of the minor children, so that the 
legal settlement of the children is that of their mother and not of 
their natural father ... ·----······································----·--··--·--···········--··-········· 54 

Licensed Boarding Homes: School Tuition Paid from State Funds: 



270 INDEX 

MINORS-Continued PAGE 

Exce-ption: Where a child of school age lives in a licensed boarding 
home, in a school district other than the home of the child, the 
school tuition should be paid from state funds, an exception being 
when a child from such home is placed in a free home, where no 
board is paid, such child should attend school tuition free. ( 4283.01, 
c., '3 9) ____ , ___________ -- ___ , --------------------------- , ____ -- _, _______ ---------------------------- , ____ --- 164 

Notice to Depart Served on a Family in County of Wife's Settlement 
Prier to Marriage: Election of Settlement in County After Di
vorce: Settlement of Children: A notice to depart served on a 
family after it moves into the county which was the legal settlement 
of the wife prior to her marriage does not prevent the wife, after 
getting a divorce, from electing to resume the legal settlement 
which she had prior to her marriage. The legal settlement of the 
minor children is governed by the settlement of the mother who 
was awarded custody of the children. (3828.088, C., '39) .... ------------ 127 

Notice to Depart Served on Parent: Effect on Minor Child1·en: Notice 
to depart served on husband ai::td wife is effective to prevent their 
minor children from obtaining legal settlement in the county until 
such minors reach the age of 21, at which time notice to depart 
should be served upon them, to prevent their obtaining legal settle-ment. _________________________________ , ___________ , ___ , ___________________________________________________________ 204 

Notice to Depart: Widow in Care of Child: Within One Year: Notice 
to depart as provided by § 3841, C., '39, must be served, on a 
widow in care of a child, within one year and Ch. 148, 49th G. A. 
extending the time to two years is not applicable to the above section. 158 

Schools: Children in Charitable Institutions or Children's Boarding 
Homes: Responsibility for Payment of Tuition: Domicile: Tu
ition of a grade school child committed to a charitable institution 
in anothe.r school district must be paid by the county of domicile, 
but if the child's domicile is outside the state there should be no 
tuition charge. Tuition of a grade school child in a children's 
boarding home should be paid by the state, but if the home is in 
the child's school district, there should be no tuition charge, nor 
should tuition be charged for a child in a free home. If a charita
ble institution voluntarily assumes care of a grade school child, 
the county of the child's domicile should pay the tuition, and there 
should be no tuition charge if domicile cannot be determined, or if 
domicile is outside the state and free tuition is refused and no 
arrangement can be made with the state of domicile, the institution 
must pay the tuition. Tuition of a high school pupil in a charita
ble institution must be paid by the state unless the institution is in 
the same district as the child's domicile. ( 4275.1; 4283; 4283.01, 
c., '39) .......................................................................................................... 95 

Widow's Pension: Remarriage of Widow: Right to Pension After Di
vorce from Second Husband: When the right to a widow's pension, 
under § 3641, C., '39, is extinguished by the widow's remarriage, and 
such marriage and the stepfather's responsibility to support h~r 
children terminate in divorce proceedings, she again becomes en
titled to such pension since the mother is the only person legally 
obligated for their support. (3641, C., '39) (164 Ia. 208) .................. 11 

MITTIMUS 
Warden of Penitentiary: Copy of Mittimus Delivered on Demand of 

Inmate: Tender of Fee: The Penitentiary Warden must deliver 
a copy of a mittimus when demanded by an inmate, when fees for 
such copy are tendered, as provided by law. (12488, C., '39) ............ 194 
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Taxation: Deduction for Debts_: Joint Signers of Note and Mortgage: 
Two persons who have signed a note and mortgage may not each 
take a deduction for money and credit tax in the amount of the 
face value of the obligation, but the deductions should be either 
in the amount that each received by way of consideration from the 
payee of the note, or the probable liability in the amount that the 
taxpayer believes he will be compelled to pay if a principal and 
surety relation exists. ( 6988; 94 77, C., '39) ····························------------ 20 

MOTOR VEHICLE FUEL TAX 
Refunds: Records and Application to be Confidential: Under the 

Motor Vehicle Fuel Tax Law it would be unlawful for the Treasurer 
of State to permit oil companies to make photostatic copies of refund 
applications, since by law the records are to be confidential. ( Ch. 
251.3, C., '39) (Ch. 180, 49th G. A.)-------------------------·-------------------------- 186 

MOTOR VEHICLES 
Delinquent Registration: Total Penalty Not Less Than One Dollar: 

The monthly penalty for nonpayment of motor vehicle registration 
fees is determined by the number of months of delinquency and in 
no case shall the total penalty be less than one dollar. (5009.02, 
c., '39) .......................................................................................................... 162 

Foreign Vehicles Brought Into State: Registration Delinquency Be
gins the First of Following Month: Delinquency of registration 
on foreign motor vehicles brought into the state begins the first of 
the month following the date the vehicle is brought into the state. 
(5009.03, c., '39) .......................................................................................... 161 

Maximum Wheel Load: Penal Provision: Chapter 178, 49th G. A., 
which amends Section 5035.12, C., '39, increases to 8,500 pounds 
the maximum load permitted on any one wheel of a vehicle. Any 
distribution of load in excess of this amount is a violation of 
statute. (5035.12, C., '39; Ch. 178, 49th G. A.) .................................... 90 

Record of Motor Vehicle Convictions Sent to Public Safety Department: 
Justice of Peace: Fee for Making Transcript Not Allowable: A 
justice of the peace is not permitted to charge a 50-cent fee for 
making a record of motor vehicle convictions and forwarding it to 
the department of public safety as required under § 5014.07, C., '39, 
as such record is not a "transcript" for which a justice of the peace 
is permitted to charge 50 cents under § 10636, subsection 20, C., 
'39. ( 5014.07; 10636, c., '39) ---------------------------- -------------------------------------- 6 

Registration: County Treasurer's Fee TV hen Payable in Installments: 
A county treasurer may deduct only one fifty cent fee for the an
nual registration of trucks, truck tractors, and semitrailers even 
though such annual registration is payable in two semiannual in
stallments. ( 5008.15; 5008.16; 5008.18; 5009.02; 5010.01; 5010.08) 13 

Taxation: Motor Vehicles in Hands of Dealers: Personal Property 
Tax Exemption: A dealer's registration of private passenger motor 
vehicles is sufficient to give rise to a personal property tax exemp-
tion on the vehicles and the exemption extends to all automobiles 
owned by the dealer, irrespective of whether they bear dealers 
license plates. (5004.04, 5008.26, C., '39) -----------·--------------------------·--· 50 

MUNICIPAL CORPORATIONS 
Assessors: Time for Operation of City Assessor's Law: Assessor Not 

Yet in Office: City Assessment Expense Fund: County Warrants 
Under City Requisition: Dog Listing Fees Part of Fund: Chapter 
203, 49th G. A., does not make the city assessors law, Chapter 202, 
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49th G. A., inoperative until the assessor has qualified. Funds for 
operation of the city assessor's office after Jan. 1, 1942, should be 
provided by the county, city, and school district under Chapter 202, 
even though the assessor has not yet taken office. The city as
sessment expense fund should be set up as of Jan. 1, 1942, with the 
dog listing fee going into such fund, and the county auditor may 
issue warrants on the fund under requisition of the city assessor. 
(Ch. 202, 49th G. A.) ................................................................................ 118 

Beer: Dancing Regulations: Exemption: Hotels· With Fifty or More 
Guest Rooms: Section 5, Ch. 114, 49th G. A., which regulates 
dancing in connection with the operation of a beer business under 
a Class "B" License, expressly exempts from such regulations, 
hotels with fifty or more guest rooms. (Ch. 114, § 5 (b), 49th G. A.) 80 

Beer Permit Renewal: Permittee Absent from State: Question of 
"Residence" for Council: Where Class "B" beer permittee is 
temporarily absent from the state it is for the council to determine 
whether permittee is a "resident" or "citizen" of Iowa in renewing 
the permit. (1921.104, C., '39) ................................................................ 194 

Budgets: Revolving Funds Not Included in Estimates: Municipal 
revolving funds, which cities use to advance money to meet current 
obligations, with such funds later being reimbursed, need not be 
included in city budget estimates ......... ----------···"··············-·····---------·--·----- 107 

City Clerk: Permanent Registration: City Clerk as Commissioner: 
Additional Compensation: County's Liability: Where a city 
adopts an ordinance providing for additional compensation to be 
paid the city clerk as commissioner of registration the county is 
liable for its share of additional compensation ....................................... 172 

City Council: Salaries of Officials Raised After Reelection: The act 
of a city council in passing an ordinance raising salaries of the 
mayor and other officials, after reelection of the officials and before 
they took office, is contrary to § 5672, C., '39, and not in accord with 
the public policy of the state. (5672, C., '39) (43 Ia. 612) .............. 20 

Court Costs: Municipal Court: Unpaid Costs in Class "C" Cases: 
County Liable Only for Witness Fees and Mileage: A county is 
not liable to the city for unpaid costs in class "C" cases in municipal 
court other than witness fees and mileage. (10666; 10670, C., '39) 116 

Docks: Expenditure for Checking Freight Rates: Reasonable Ex
penditure by Dock Board: Docks Leased on Tonnage Basis: Where 
dock facilities are leased on a tonnage basis, an expenditure for 
services rendered in checking freight rates is a reasonable legal 
expenditure by the dock board. ( Ch. 303, C., '39) ............................ 122 

Health: Local Board of Health Jurisdiction: City Park Outside City 
Limits: Township Jurisdiction: In the absence of a statute giving 
the local board of health of a city jurisdiction beyond the corporate 
limits of the city or town, the local board of health of a township 
in which is located a city park which is outside the city limits has 
jurisdiction to handle all health matters arising in the city park. 
(2228; 5805, c., '39) -----·------------------------------···--·-------------------···-----··------·------ 137 

Military Service: Leave of Absence to Inductees: Elective Officers: 
It is not necessary that persons inducted into military service ask for 
or obtain a leave of absence under § 467.25, C., '39, as amended by 
Senate File 16, 49th G. A., which applies to elective officers of the 
state, its subdivisions, and municipalities. ( 467.25, C., '39) ............ 41 
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Military Service: Public Officers and Employees Inducted: Thirty 

Days Pay: State and municipal officers and employees inducted 
into military service other than the national guard prior to March 18, 
1941, are not entitled to thirty days pay under Section 467.25, 
C., '39, as amended by Senate File 16, 49th G. A............................... 62 

Permanent Registration: City Clerk as Commissioner: Additional 
Compensation: County's Liability: Where a city adopts an ordi
nance providing for additional compensation to be paid the city clerk 
as commissioner of registration the county is liable for its share of 
additional compensation. ······-----------------------------------------------·----------------······ 172 

Poll Tax: Compromise of Delinquent City Poll Tax: The board of 
supervisors has the same authority to compromise the delinquent 
city poll tax as it has in the case of the usual personal property 
tax where the tax is not a lien on the real estate. (6236, C., '39) ...... 106 

Taxation: Sales of Property Acquired by Taxing Bodies: Advance 
Approval of Sales of a Large Number of Tracts Not the Exercise 
of Proper Discretion: Sections 7265 and 10260.4, C., '39, contem
plate that taxing bodies shall exercise discretion in the sale of tracts 
of real estate for a sum less than the amount of taxes, subsequent 
interest and penalty, and for a taxing body to give advance ap
proval covering a large number of tracts would not be the exercise 
of proper discretion. --------------------------------------·------------------------------------···---- 113 

Use Tax: Purchases by Political Subdivisions: Purchases from out-of
state sellers by political subdivisions within the state are subject to 
the Iowa use tax. (Ch. 329.4, C., '39) (221 Ia. 642; 222 Ia. 488) .... 82 

MUNICIPAL COURTS 
See Courts 

MUSIC MACHINES 
Taxation: Pinball machines, music machines, and other such property 

may be assessed for taxation purposes to the party who has the 
property in his control or in his place of business. (6956-6958, 
c., '39) ------------·----------------------------········--·-····-··--------··········----··············--····---· 71 

MUTUAL HOSPITAL SERVICE 
Counties: Auditor to Deduct Amount from Warrants Issued to Em

ployees: In the application of Chapter 274, 49th G. A., county 
officials should follow the usual practice of drawing and paying 
warrants and when an employee authorizes a deduction from his 
salary for mutual hospital service, the auditor should deduct the 
amount from the warrant issued to the employee. (Ch. 274, 49th 
G. A.) ·····················---····-··············-·············--------------------------------------------------- 109 

NATIONAL GUARD 
See Iowa State Guard 

NEGLECTED, DEPENDENT AND DELINQUENT 
CHILDREN 

See Minors 

NEGOTIABLE INSTRUMENTS 
Taxation: Moneys and Credits: Deductions for Debts: Joint Signers 

of Note and Mortgage: Two persons who have signed a note and 
mortgage may not each take a deduction for money and credit tax 
in the amount of the face value of the obligation, but the deductions 
should be either in the amount that each received by way of con
sideration from the payee of the note, or the probable liability in 
the amount that the taxpayer believes he will be compelled to pay 
if a principal and surety relation exists. (6988; 9477, C., '39) -------- 20 
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Official County Newspaper: Affidavit by Contestant: Statement that 
Requirments of Legal Newspaper are Met is Unnecessary: An 
affidavit filed by a newspaper in a contest for selection of an offi
cial county newspaper is not fatally defective for failing to include 
a statement that the newspaper meets the requirements of a legal 
newspaper, as specified by Sec. 11099.1, C., '39. (5400; 5401; 
11099.1' c.' '39) -------------------------------------------------------------------------- ------·----·------ 134 

Official Newspapers: Auditor's Failure to Furnish Copy of Board Pro
ceedings for Publication: The board of supervisors may urge the 
county auditor to perform his duty to furnish a copy of the proceed
ings of the board for publication and may see that publication is made 
within the time required by law, working out the matter in an 
amicable manner. It is the mandatory duty of the county auditor 
to furnish to official newspapers a copy of the board proceedings 
within a week after adjournment. The proceedings shall be pub
lished in the official county newspaper selected for the following 
year when publication has not been made during the year in which 
the proceedings are held. (5412.1, C., '39) -----------------------·-------------------- 8 

Soldiers' Relief: Subscriptions to Newspapers Not "Relief": Payment 
for Subscriptions to Newspapers from Soldiers' Relief Fund Pro
hibited: Subscriptions to newspapers do not fall within the meaning 
of the word "relief" as used in § 3828.051, C., '39, and the relief 
commission is without authority to pay for such subscriptions from 
the soldiers relief fund. (3828.051, C., '39) --------·--·------------------------------ 11 

Ta:c List: Cost of Publication: Charge Made Only for Each Description: 
The cost of publication of the tax list should be chargeable against 
the properties listed, and only thirty cents may be charged for 
each description. The county may not make an additional payment 
for the general statement and the subheads in the tax list. (-7246; 
724 7' c., '39) --------------- -----------------------------------------------------------------·----------------- 103 

Notice to Depart: Widow in Care of Child: Within One Year: Notice 
to depart as provided by § 3641, C., '39, must be served, on a widow 
in care of a child, within one year and Ch. 148, 49th G. A. extending 
the time to two years is not applicable to the above section. 158 

NO~ -RESIDENTS 
Legal Settlement: Husband and Wife Nonresidents: Death of Husband: 

Wife Not Entitled to Return to County of Legal Settlement Before 
Marriage: Where husband and wife established a residence out-
side the state the wife cannot elect to return to the county of her 
legal settlement at the time of her marriage. ---------------------------------------- 160 

Marriage: Physical Examination: Resident Physician May Examine 
Nonresident Applicants: Nonresident Physician May Examine Resi
dent Applicants temporarily Absent from State: Under chapter 
292 (S. F. 2), 49th G. A., requiring a physical examination of all 
applicants for a marriage license in Iowa show1ng freedom from 
syphilis in a communicable stage, a resident physician in Iowa 
may examine a nonresident applicant and a nonresident physician 
may examine a resident of Iowa having a temporary residence out
side the state of Iowa. ( Ch. 292, 49th G. A.)---------------·-------------------·---- 53 

Taxation: Exemptions: Resident Widowed Mother of Nonresident 
World War Veteran: Although a World War Veteran resides out
side the state, his widowed mother who lives in Iowa and is depend
ent upon the veteran for support is eligible for tax exemption 
under Section 6946, C., '39. (6946, C., '39) (Ch. 242, 49th G. A.) 
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Legal Settlement: Relief Given After Entering County: Notice to 
Depart Unnecessary: A person who .is furnished county relief at 
any period during the year after entering the county cannot obtain 
a legal settlement in the county even though no notice to depart is 
served on him. ( 3828.088, C., '39) (228 Ia. 281) ········------·----------------· 37 

Notice to Depart Served on Family in County of Wife's Settlement 
Prior to Marriage: Election of Settlement in County After Divorce: 
Settlement of Children: A notice to depart served on a family after 
it moves into the county which was the legal settlement of the wife 
prior to her marriage does not prevent the wife, after getting a 
divorce, from electing to resume the legal settlement which she had 
prior to her marriage. The legal settlement of the minor children 
is governed by the settlement of the mother who was awarded 
custody of the children. (3828.088, C., '39) -----------------------------------·------ 127 

Notice to Depart Served on Parent: Effect on Minor Children: Notice 
to depart served on husband and wife is effective to prevent their 
minor children from obtaining legal settlement in the county until 
such minors reach the age of 21, at which time notice to depart 
should be served upon them, to prevent their obtaining legal set-
tlement. ------------------------------------------------------------------------·--------------------------------- 204 

Redemption from Tax Sale: Notice of Expiration of Right: Affidavit: 
Person Deceased in Whose Name Property is Taxed: The statute 
providing for serving notice of expiration of the right of redemp-
tion from tax sale does not provide for service upon any other per
sons if, when an attempt is made to serve notice, the person in whose 
name the property is taxed is deceased. When there is no one upon 
whom notice can be served, an affidavit of service setting forth the 
facts and filed with the county treasurer eliminates the necessity of 
notice. (7279, C., '39) -------------------------------------------------------------------------------- 22 

NURSES 
See Soldiers, Sailors, Marines and War Nurses 

OAKDALE SANATORIUM 
See State Institutions 

OATH OF OFFICE 
Police Officer in Attendance While Dancing Permitted Where Beer is 

Sold: Oath of Office Required: Bond and Uniform to be Furnished 
Without Expense to Operator: Compensation Determined by Local 
Authorities: Under the statute requiring a policeman to be in 
attendance at all times while dancing is permitted in a place of 
business where beer is sold, such officer is required to take the 
regular oath of office and furnish a bond and uniform both without 
expense to the operator, and such officer's compensation is to be 
determined by the local governing bodies. (Ch. 114, 35 (b), 49th 
G. A.) ------------------------------------------------------------------------------------------------------------ 76 

OATHS 
Gasoline Tax: Oaths with Refund Claims: County Auditor or Treas

urer Not to Administer: A county auditor or county treasurer is 
not authorized to administer oaths in connection with claims for 
gasoline tax refunds. ( 1215, C., '39) ------------------------------------------------------ 62 

OFFICIAL NEWSPAPER 
County Auditor's Failure to Furnish Copy of Board Proceedings for 

Publication: Publication in Official Newspapers Selected for Fol
lowing Year: The board of supervisors may urge the county auditor 
to perform his duty to furnish a copy of the proceedings of the 
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board for publication and may see that publication is made within 
the time required by law, working ou' the matter in an amicable 
manner. It is the mandatory duty of the county auditor to furnish 
to official newspapers a copy of the board proceedings within a 
week after adjournment. The proceedings shall be published in the 
official county newspaper selected for the following year when 
publication has not been made during the year in which the pro-
ceedings are held. (5412.1, C., '39) ........................................................ 8 

Official County Newspaper: Affidavit by Contestant: Statement that 
Requirements of Legal Newspaper are Met is Unnecessary: An 
affidavit filed by a newspaper in a contest for selection of an of
ficial county newspaper is not fatally defective for failing to in
clude a statement that the newspaper meets the requirements of a 
legal newspaper, as specified by Sec. 11099.1, C., '39. (5400;5401; 
11099.1, c., '39) ···························································································· 134 

OLD AGE ASSISTANCE 
Burial Expense: County Home Residents: The provisions of House File 

400, 49 G. A., which provides that an old age assistance recipient 
who has been committed to a tax-supported institution and is not 
receiving old age assistance at the time of his death may receive 
burial expense, do not apply to ordinary residents in county homes, 
but do apply to persons committed to a county home or any other 
tax-supported institution. (3828.018, as amended by Ch. 146 Sec. 
9, 49th G. A.)................................................................................................ 48 

Burial Expenses: Old-Age Assistance Recipient Admitted to County 
Farm: No Notice to Social Welfare Board: County Responsibility 
for Burial: Where the county board of social welfare was not 
notified of the admission of an old-age assistance recipient to the 
county farm and as a result .the inmate continued to receive old-age 
assistance until . his death, the county must assume financial re
sponsibility for the burial of the inmate. (3828.008; 3828.021, 
c., '39) .......................................................................................................... 33 

Children's Liability: Support Does Not Include Burial Expense of Re
cipent: Section 3828.029 providing for child's liability for recipient 
of old age assistance refers to the support during the lifetime of 
the recipient and does not refer to burial expense. (3828.029, C., 
'39) ................................................................................................................ 164 

Husband Changing Legal Settlement: Wife Receiving Old Age Assist
ance: Wife's Legal Settlement Also Changed: Where a husband 
changes his legal settlement while his wife is receiving old age as
sistance the legal settlement of the wife is also changed regardless 
of the fact she is receiving support from public funds. (3828.088, 
c., '39) .......................................................................................................... 199 

Liens: Recorder's Fee for Filing and Indexing: A county recorder 
should charge a fee for recording and indexing a grant of lien even 
though such lien is made in connection with an old age assistance 
case. ( 3828.023, C., '39) ............................................................................ 169 

Liens: Support of Insane: Equal Weight and Effect: Liens for old
age assistance and for support of insane are of equal weight and 
effect, but, where a lien existed on a husband's homestead for old
age assistance to his wife, such lien was prior to a subsequent lien 
to a county for the support of the husband after his insanity, where 
the old-age assistance lien was filed prior to the enactment of statute 
providing the lien for support of insane. (3604.1-3604.6; 3828.022; 
3828.023, c., '39) ........................ .................. . ......................................... 100 
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Suspended Taxes: Payment by Subsequent Owner: One who owns 

property upon which the taxes have previously been suspended and 
who is not a recipient of old-age assistance must pay the full 
amount of the taxes suspended, without penalty, plus six per cent 
interest from the date of suspension. (6952, C., '39) .......................... 25 

Tax Sales: Annual Tax Sale Statute as Am(;!nded: Non-Effect on 
Statute Providing for Suspension of Taxes of Old-Age Assistance 
Recipients: Section 7244, C., '39, as amended by S. F. 310, 49th 
G. A., does not affect or repeal § 6950.1, C., '39, providing for sus
pension of taxes to persons issued a certificate of old-age assistance 
until after the death of the old-age assistance recipient or after 

-such recipient goes off the old-age assistance rolls. (7244; 6950.1, 
Ch. 254, 49th G. A.)---------------------------------------·-----------------------------------·--------·· 55 

Taxation: Board of Supervisors Power to Cancel or Remit Taxes 
Previously Suspended: The County Board of Supervisors may can
cel or remit taxes assessed against property for any number of 
years when such taxes have been previously suspended under pro-
visions of§§ 6950, 6950.1, C., '39. (6951, C., '39) ................................ 158 

OPTOMETRY AND OPTOMETRISTS 
Osteopathic Physician May Refract Eyes Without Optometry License: 

An osteopathic physician is not required to obtain an optometry 
license to refract eyes, since they have been held to come within 
the phrase "licensed physicians and surgeons" who, under the 
statutes, are not to be included as persons engaged in the practice 
of optometry. (2575; 2554.06, C., '39) ........................... :...................... 73 

Poor Fund: Medical Attendance: Glasses, False Teeth, Braces, Etc. 
for Relief Clients: Expenditures for glasses, false teeth, trusses, 
braces, artificial limbs, and the like can be interpreted as "medical 
attendance" for relief clients and may be paid from the poor fund. 
3828.099' c., '39) -------------------------------------------·---------·------····-----------·····-------··· 38 

Poor Fund: Optometrist's Service to Relief Client Not to be Paid: The 
authority of a county to expend relief funds for medical services 
applies only to services rendered by a doctor of medicine. Because 
an optometrist is not a medical doctor, he cannot be paid from the 
county poor fund for services to relief clients. (3828.099; 3828.100; 
3828.106, c., '39) ------------------------------------------------------------------------------------------ 32 

OSTEOPATHIC PHYSICIANS 
May Refract Eyes Without Optometry License: An osteopathic phy

sician is not required to obtain an optometry license to refract 
eyes, since they have been held to come within the phrase "licensed 
physicians and surgeons" who, under the statutes, are not to be 
included as persons engaged in the practice of optometry. (2575; 
2554.06, c., '39) -------------------------------------------------------------------------------------------- 73 

PARENT AND CHILD 
Feeble-Minded Persons: Return from Institution to Parents or Guard

ian Without Court Order: Board of Control Powers: No Return to 
Persons Other than Parents or Guardian: The board of control 
may return any inmate of the schools for the feeble-minded at 
Woodward and Glenwood to his parents or guardian, but in no case 
may an inmate be returned under Par. 3405, C., '39, to any person 
except his parents or guardian. (3405; 3439; 3440, C., '39) ............ 123 

Minor Children in Custody of Divorced Mother: Legal Settlement is that 
of Mother and Not of Their Natural Father: While the general 
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rule is that the legal settlement <if a minor child follows that of 
his father:, such settlement may be changed by order of court in 
divorce proceedings wherein the mother is granted the custody of 
the minor children, so that the legal settlement of the children is 
that of their mother and not of their natural father. ------------------------ 54 

Minor Committed to Woodward Hospital: Child's Legal Settlement Re
mains in County Where Committed: Regardless of Parents Change 
of Settlement: The legal settlement of a child committed to Wood
ward Hospital remains in the county from which it was committed, 

· regardless of any change of legal settlement of its parents. ------------ 1_81 

Notice to Depart Served on Parent: Effect on Minor Child1·en: Notice 
to depart served on husband and wife is effective to prevent their 
minor children from obtaining legal settlement in the county until 
such minors reach the age of 21, at which time notice to depart 
should be served upon them, to prevent their obtaining legal set-
tlement. -------------------------------------------------------------------------------------------------------- 204 

Old Age Assistance: Child's Liability: Support Does Not Include 
Burial Expense of Recipient: Section 3828.029 providing for child's 
liability for recipient of old age assistance refers to the support 
during the lifetime of the recipient and does not refer to burial 
expense. ( 3828.029, C., '39) ---------------------------------------------------------------·---· 164 

School Tax Offset: Postgraduate Tuition: No school tax offset may 
be allowed a parent against the payment of postgraduate high 
school tuition, regardless of whether the high school attended is 
located within or without the school district of the parent's resi
dence. [ 4269; 4273, C., '391---------------------------------------------------------------·---- 12 

Widow's Pension: Remarriage of Widow: Right to Pension After Di
vorce from Second Husband: When the right to a widow's pension, 
under § 3641, C., '39, is extinguished by the widow's remarriage, 
and. such marriage and the stepfather's responsibility to support 
her children terminate in divorce proceedings, she again becomes 
entitled to such pension since the mother is the only person legally 
obligated for their support. (3641, C., '39) (164 Ia. 208)____________ 11 

PARKS 
See Townships 

PAROLES 
District Courts Authority to Commit to Board of Parole Persons 

Granted Suspended Jail Sentence: Under the provisions of Sec. 
3801, C., '39, the District Court has authority to commit to the 
Board of Parole persons convicted of a felony and given a sus
pended jail sentence and paroled under the provisions of Sec, 
3800, c., '39. ---------------·-------------------------------------------------------------------------------- 144 

Insanity Commission: Convening to Consider Paroles for Insane Com
mitted from County: Compensation: Commissioners of insanity 
may convene for the purpose of considering whether they shall con
sent to the parole of patients in the hospitals for the insane and 
they are entitled to three dollars per day for such services. (3505; 
3540; 3541; 3564; 

1
3565; Ch. 136, 49th G. A.)-------------------------------------- 108 

Widow's Pension: Husband Not "Confined" When Paroled from State 
Institution: Widow Not Entitled to Pension: A man who is re
leased on parole from a state institution is not "confined" in tht> 
institution within the intent and meaning of Sec. 3643, C., '39, and 
his wife is not entitled to a widow's pension. (3643, C., '39)-----------· 105 
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PAUPERS PAGE 
See Poor Relief 

PENALTIES 
Delinquent Personal Taxes: Interest and Penalty Not to be Collected 

After Four Years: Inapplicability to Realty Taxes: Section 7194, 
C., '39, which provides that no penalty or interest, except for the 
first four years, shall be collected on taxes remaining unpaid four 
years or more, applies only to personal taxes. If real estate taxes 
remain unpaid for more than four years, full penalty and interest 
should b~ collected, and the property should be sold for the delin
quent tax. (7194, C., '39) ··----------------------------------·------··-··------·-------··-------- 84 

Motor Vehicles: Delinquent Registration: Total Penalty Not Less 
Than One Dollar: The monthly penalty for nonpayment of motor 
vehicle registration fees is determined by the number of months of 
delinquency and in no case shall the total penalty be less than one 
dollar. (5009.02, C., '39) --···-------------------------------------······-------------------------- 162 

PENITENTIARY 
See State Institutions 

PENNY AND SLOT MACHINE 
SCALES 

Licenses: Public Scales: Penny and slot machine scales are public 
scales within the statute defining "public scales" and must be li
censed and license fees must be paid for their operation. (3258-
3260, c., '39) ------------------------------------------------------------------------------------------------ 19 

PER DIEM 
Auditors: Amount of Per Diem and Expenses: County, municipal, and 

school examiners and their assistants are to be paid a per diem of 
not to exceed $7.00 each for each day they work and ·their actual 
and necessary expenses, in accordance with Chapter 65, 49th G. A. 
(125, C., '39) (Ch. 65, 49th G. A.)········--··--····-····---··-···--···---·--··-····-·----·· 114 

PERMITS 
Cigarettes: Men's Reformatory and State Penitentiary: Sales Only 

to Inmates: Permit Not Required: A retail permit is not required 
for the sale of cigarettes at the canteens in the men's reformatory 
and state penitentiary, where cigarettes are sold only to inmates 
and all profits are used for the entertainment and benefit of the 
inmates. (Ch. 78, C., '39) -----------------------·---··------------------·--······--------··-·---· 83 

Beer: Forfeiture of Permittee's Bond: County Attorney's Duty: Can
cellation of Permit as Condition Precedent: State or County as 
Plaintiff: The county attorney has the duty to commence for
feiture proceedings upon bonds furnished by Class B or C beer 
permittees where the permit is issued by the board of supervisors. 
A citizen or taxpayer may not bring such action. Forfeiture pro
ceedings may and should be commenced when a permit is cancelled, 
the cancellation being a condition precedent to the forfeiture pro
ceedings. The action may be brought in the name of the state or 
county. (Ch. 93.2, C., '39) (Ch. 114, Section 2, 49th G. A.)----------··-- 98 

Beer: Wholesale Liquor Dealer With Federal Permit: Loaning Money 
to Individual to Establish Beer Business: Violation of Iowa statute: 
The loaning of money by a wholesale liquor dealer, operating under 
a Federal permit, to an individual to establish a beer business 
within this state is in violation of the statute prohibiting whole
salers of beer from having any interest in a place of business 
where beer is sold at retail. (1921.117, C., '39) ····--··---··--·-----·······-·-· 77 

Beer Permit Holder Prior to July 4, 1941: Entitled to Refund on Sur-
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render of Permit: A class "B" beer permit holder whose permit was 
issued prior to July 4, 1941, is entitled to a refund upon the sur
render of such certificate as provided by Sec. 8, ch. 114, 49th G. A., 
since such law refers to any permit issued under chapter 93.2, C., 
'39. (Ch. 114, Sec. 8, 49th G. A.)............................................................ 81 

Beer Permittee Convicted of Selling Beer to Minors Prior to Issuance 
of License: Revocation of License Not Mandatory: Where a class 
"B" permittee has been issued a license to sell beer and it is ascer
tained thereafter that the permittee had been convicted of the of
fense of selling beer to a minor prior to the issuance of the present 
license, the revocation of such license is not mandatory, the statute 
referring to such violation after the permit is issued. (192,1.125, 
c., '39) .......................................................................................................... 75 

Beer Permit Renewal: Class C permits expiring before July 4, 1941, 
should· be renewed for one year. .............................................................. 69 

Beer Permit Renewal: Permittee Absent from State: Question of 
"Residence" for Council: Where Class "B" beer permittee is tem
porarily absent from the state it is for the council to determine 
whether permittee is a "resident" or "citizen" of Iowa in renewing 
the permit. (1921.104, C., '39) .............................................................. 194 

Beer Permit Revocation: Violation of Statute: If a class "B" permit
tee is found guilty of a violation of section 1921.126, C., '39, a revo
cation of his permit is optional rather than mandatory. (1921.126, 
c., '39) .......................................................................................................... 31 

Weapons: Permit to Sell Concealed Weapons: Sale bu Individual: 
Section 12951, C., '39, was not intended to be limited to dealers 
engaged in the business of selling weapons. Therefore, an individ
ual who owns a revolver and sells it must obtain a permit to sell 
weapons which may be concealed on the person and must report the 
sale. (12951-12954, C., '39) .................................................................... 35 

PHILIPPINE INSURRECTION 
Soldier's Relief Commission: Veterans of Philippine Insurrection Not 

Eligible for Members hip: An honorably discharged soldier of the 
Philippine Insurrection is not eligible to membership on a soldier's 
relief commission. (3828.053, C., '39) .................................................... 128 

Taxation: Exemption: Military Service: A record of military service 
alone is not sufficient where tax exemption is being sought by virtue 
of applicant being a soldier of the Chinese Relief Expedition or the 
Philippine Insurrection. (6946, C., '39) ................................................ 175 

PHYSICAL EXAMINATIONS 
Marriage: Resident Physician May Examine Nonresident Applicants: 

Nonresident Physician May Examine Resident Applicants Tempor- · 
arily Absent from State: Under chapter 292 (S. F. 2), 49th G. A., 
requiring a physical examination of all applicants for a marriage 
license in Iowa showing freedom from syphilis in a communicable 
stage, a resident physician in Iowa may examine a nonresident ap
plicant and a nonresident physician may examine a resident of Iowa 
having a temporary residence outside the state of Iowa. (Ch. 292, 
49th G. A.).................................................................................................... 53 

PHYSICIANS AND SURGEONS 
Insanity: Fees for Examination and as Witness Before County Com

mission of Insanity: A physician appointed by a county commis
sion of insanity to examine a patient and certify whether the pa-
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tient is sane or insane is entitled to compensation for his services 
and to a witness fee to compensate him for time spent in testifying 
before the commission, even though the physician has signed the 
information against the patient. (3549 C., '39) .................................... 7 

MarrU:tge: Physical Examination: Resident Physician May Examine 
Nonresident Applicants: Nonresident Physician May Examine 
Resident Applicants Temporarily Absent from State: Under chap
ter 292 (S. F. 2), 49th G. A., requiring a physical examination of 
all applicants for a marriage license in Iowa showing freedom 
from syphilis in a communicable stage, a resident physician in Iowa 
may examine a nonresident applicant and a nonresident physician 
may examine a resident of Iowa having a temporary residence out-
side the state of Iowa, (Ch. 292, 49th G. A.).................................... 53 

Medical Attendance: Glasses, False Teeth, Braces, Etc., for Relief 
Clients: Expenditures for glasses, false teeth, trusses, braces, arti
ficial limbs, and the like can be interpreted as "medical attendance" 
for relief clients and may be paid from the poor fund. (3828.099, 
c., '39) .......................................................................................................... 38 

Poor Fund: Medical Services to Relief Clients: The authority of a 
county to expend relief funds for medical services applies only to 
services rendered by a doctor of medicine. Because an optometrist 
is not a medical doctor, he cannot be paid from the county poor 
fund for services to relief clients. (3828.099; 3828.100; 3828.106, 
c., '39) .......................................................................................................... 32 

PINBALL MACHINES 
Taxation: Pinball machines, music machines, and other such property 

may be assessed for taxation purposes to the party who has the 
property in his control or in his place of business. (6956-6958, 
c., '39) .......................................................................................................... 71 

POLICE OFFICERS 
Officers in Attendance While Dancing Permitted Where Beer is Sold: 

Oath of Office Required: Bond and Uniform to be Furnished 
without Expense to Operator: Compensation Determined by Local 
Authorities: Under the statute requiring a policeman to be in 
attendance at all times while dancing is permitted in a place of 
business where beer is sold, such officer is required to take the 
regular oath of office and furnish a bond and uniform both with
out expense to the operator, and such officer's compensation is to 
be determined by the local governing bodies. ( Ch. 114 35 (b) , 
49th G. A.).................................................................................................... 76 

POLITICAL PARTIES 
Elections: No Candidates for Office: Name Written in: Less than 

10% Required: No Nomination: No Method Whereby Nomination 
Can be Made: Where no candidates filed in a supervisor district and 
one person's name was written in but failed to receive 10 per cent 
of the number of votes for governor at the last general election 
there was no nomination and no method whereby a nomination 
could be made. (594, 614, 624, 625, C., '39) (Ch. 81, 49th G. A.) .... 163 

POLL TAX 
Compromise of Delinquent City Poll Tax: The board of supervisors 

has the same authority to compromise the delinquent city poll tax 
as it has in the case of the usual personal property tax where the 
tax is not a lien on the real estate. (6236, C., '39) ............................ 106 

Exemption to Iowa State Guard Members: Members of the Iowa State 



282 INDEX 

POLL TAX-Continued PAGE 
Guard are exempt from paying poll tax. (467.24; C., '39) (Ch. 
74 (2), 49th G. A.)----------------------------------------------------------------- 205 

POOR FUND 
Eme1·gency Relief Funds: Maximum County Poor Tax Levy Required 

to Qualify for State Funds: The maximum tax that any county 
must levy for its poor fund in order to qualify for state emergency 
relief funds is three mills in all counties except Polk and Woodbury 
and five mills in those two counties. The extra 25% which might 
be levied under chapter 59, 49th G. A., has no effect and does not 
relate to the words "maximum amount authorized by law for poor 
relief" as used in Sec. 3828.114, as amended by chapter 149, 49th 
G. A., (3828.114, C., '39) (Ch. 59, 49th G. A.; Ch. 149, 49th G. A.) .. 132 

Medical Attendance: Glasses, False Teeth, Braces, Etc., for Relief 
Clients: Expenditures for glasses, false tee,h, trusses, Ol'a-:oe.;, arn
ficial limbs, and the like can be interpreted as "medical attend
ance" for relief clients and may be paid from the poor fund. 
( 3828.099, c., '39) ........................................................................................ 38 

Optometrist Services to Relief Clients: Not to be Paid from Fund: The 
authority of a county tQ expend relief funds for medical services 
applies only to services rendered by a doctor of medicine. Because 
an optometrist is not a medical doctor, he cannot be paid from the 
county poor fund for services to relief clients. (3828.099; 3828.100; 
3828.106, c., '39) ------------------------------------------------------------------------------------------ 32 

Patients at Oakdale Sanatorium: Costs Paid from General Fund or 
Poor Fund: The cost for the care of patients at Oakdale Sanator
ium may be paid from either the county general fund or the county 
poor fund. (3399; Ch. 189.6, C., '39) .................................................... 115 

Support of Insane Persons at County Farm: Tax for Insane Support 
Not Levied: The county poor fund can be used only for the relief 
of poor persons and should not be used to pay the expense of keeping 
insane persons at the county farm. If no tax has been levied for 
the support of the insane, such support must be charged to the 
general fund. (3604, C., '39) _________________________________________________ :________________ 39 

POOR RELIEF 
Burial Expenses: Old-Age Assistance Recipient Admitted to County 

Farm: No Notice to Social Welfare Board: County Responsibility 
for Burial: Where the county board of social welfare was not 
notified of the admission of an old-age assistance recipient to the 
county farm and as a result the inmate continued to receive old-age 
assistance until his death, the county must assume financial respon
sibility for the burial of the inmate. (3828.088; 3828.021, C., '39) 33 

Emergency Relief Funds: Maximum County Poor Tax Levy Required 
to Qualify for State Funds: The maximum tax that any county 
must levy for its poor fund in order to qualify for state emergency 
relief fund is three mills in all counties except Polk and Woodbury 
and five mills in those two counties. The extra 25% which might 
be levied under chapter 59, 49th G. A., has no effect and does not 
relate to the words "maximum amount authorized by law for poor 
relief" as used in Sec. 3828.114, as amended by chapter 149, 49th 
G. A. (3828.114, C., '39) (Ch. 59, 49th G. A.; Ch. 149, 49th G. A.) 1"32 

Expense of Transporting Pauper to County of Legal Settlement: County 
Responsibility: If a poor person removes from the county of his 
legal settlement with the acquiescence of the county authorities, 
the county may not thereafter refuse to transport such person back 
to his home. ( 3828.090; 3828.096, C., '39) -------------------------------------------- 58 
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Legal Settlement: Delay of Abandoned Wife in Choosing Former Set

tlement: Temporary Relief Not Controlling: A woman who mar-
ried a resident of another county took his legal settlement and when 
abandoned by him had the right to continue that settlement or re
establish her former settlement, but a delay of a year before making 
an affidavit choosing legal residence in the fo~er county is more 
than a reasonable time, and by her delay she indicated an intent 
to retain her husband's legal settlement. The granting of tem
porary relief by one county does not control and the act of applying 
for such relief is not an election to take legal settlement in that 
county. ( 3828.088, C., '39) ------------------------------------------------------------------------ 40 

Legal Settlement: Husband Changing Legal Settlement: Wife Re
ceiving Old Age Assistance: Wife's Legal Settlement Also Changed: 
Where a husband changes his legal settlement while his wife is 
receiving old age assistance the legal settlement of the wife is 
also changed regardless of the fact she is receiving support from 
public funds. (3828.088, C., '39) ------------------------------------------------------------ 199 

Legal Settlement: Notice to Depart Served on Family in County of 
Wife's Settlement Prior to Marriage: Election of Settlement in 
County After Divorce: Settlement of Children: A notice to depart 
served on a family after it moves into the county which was the 
legal settlement of the wife prior to her maniage does not prevent 
the wife, after getting a divorce, from electing to resume the legal 
settlement which she had prior to her marriage. The legal settle
ment of the minor children is governed by the settlement of the 
mother who was awarded custody of the children. (3828.088, 
c., '39) --------------------------------------------------------·------------------------------·------------------ 127 

Legal Settlement: Relief Given After Entering County: Notice to 
Depart Unnecessary: A person who is furnished county relief at 
any period during the year after entering the county cannot obtain 
a legal settlement in the county even though no notice to depart 
is served on him. (3828.088, C., '39) (228 Ia. 281) ---------------------------- 37 

Legal Settlement: Two Years to Establish: To establish a legal settle
ment in a county requires two years residence after July 1, 1941. 
( 3828.088; 3828.092, c., '39) -------------------------------------------------------------------- 178 

Notice to Depart: Widow in Care of Child: Within One Year:. Notice 
to depart as provided by § 3641, C., '39, must be served, on a widow 
in care of a child, within one year and Ch. 148, 49th G. A. extending 
the time to two years is not applicable to the above section. -------------- 158 

Person Receiving Surplus Commodities: Not Supported by Pu7Jlic 
Funds: A person receiving surplus commodities is not being sup
ported by -,ublic funds within the meaning of § 3828.088, C., '39, 
and may acquire legal settlement if not served with notice to depart. 46 

Soldiers Relief Commission: No Authority to Hire Social Worker: 
A county soldier's relief commission has no authority to hire a 
social worker or other person to investigate applicants for relief 
even though the expenditure of a salary to the social worker works 
a saving, as the expenditure of such salary is not authorized by law. 
( Ch. 189.2, C., '39) ---·---------------------------------------------------------------------------------- 1 8 

Soldiers Relief: Honorable or Dishonorable Discharge: No Commit
ments to County Home: A person who has served in the Army or 
Navy of the United States, whether honorably or dishonorably dis-
charged, cannot be placed in the County Home. (3828.102) ____________ 149 

Soldiers Relief: Medical Discharge, Effect: A "medical discharge" 
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should be considered in the same category as an honorable dis-
charge. . ......................................................................................................... 143 

Soldiers Relief: Status of Soldiers Honorably Discharged BefoTe and 
After December 7, 1941: A soldier discharged from military service 
subsequent to December 7, 1941, is entitled to relief as provided by 
Sec. 3828.051, C., '39, while a soldier discharged previous to De
cembe:r.: 7, 1941, is not entitled to relief since he has not served in 
a war ........................................................................................................... 143 

Soldiers Relief: Status of Soldiers Now Serving in Present Emergency: 
Soldiers now serving in the present emergency are not entitled to 
relief provided by Sec. 3828.051, C., '39, when they have not been 
honorably discharged from service, ........................................................ 142 

Soldiers Relief: Subscriptions to Newspapers Not "Relief": Payment 
for Subscriptions to Newspapers from Soldiers' Relief Fund Pro
hibited: Subscriptions to newspapers do not fall within the mean
ing of the word "relief" as used in § 3828.051, C., '39, and the relief 
commission is without authority to pay for such subscriptions from 
the soldiers' relief fund. (3828.051, C., '39) ........................................ 11 

Supplies for Poor: Contracts Not Mandatory: Section 3828.110, C., 
'39, does not make it mandatory for boards of supervisors to enter 
into contracts for the furnishing of supplies required for the poor. 198 

POSSESSION 
Punchboards: Gambling: Penalty: For a punchboard prosecution under 

Sec. 13198, C., '39, for keeping gambling houses, there must be 
evidence that gambling has actually taken place, but for a prosecu
tion under Sec. 13210, C., '39, for possession of gambling devices, 
possession of punchboards is sufficient. The penalty for possession 
of punchboards is provided by Sees. 12893 and 12894, C., '39. 
(13198; 13210, c., '39)................................................................................ 71 

POSTGRADUATE TUITION 
School Tax Offset: No school tax offset may be allowed a parent against 

the payment of postgraduate high school tuition, regardless of 
whether the high school attended is located within or without the 
school district of the parent's residence.. ( 4269; 4273, C., '39) ........ 12 

PREFERRED CLAIMS 
Taxation: Sales Tax Accrued When Assignment for Benefit of Credi

tors Made: Priority of Claim: Right of Action: Where a mer
chant makes an assignment for the benefit of creditors and is in
debted to the state for accrued sales tax, the tax commission may 
file a claim with the trustee which will be entitled to priority over 
general creditors by virtue of statute, even though the tax com
mission may have the right to institute direct suit against the 
merchant. (6943.058; 6943.087, C., '39) .............................................. 82 

PREGNANCY 
Marriage: Health Examinations: Affidavit of Pregnancy: Senate 

File 2, § 4, 49th G. A., permits parties to a proposed marriage to 
file an affidavit of pregnancy when the woman is pregnant and 
receive a marriage license without a health certificate from either 
of the parties._ (Ch. 292, § 4, 49th G. A.)............................................ 49 

PRINTING BOARD 
See State Officers, Departments, and Employees 
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PRIORITIES PAGE 
Sales Tax Accrued When Assignment for Benefit of Creditors Made: 

Priority of Claim: Right of Action: Where a merchant makes an 
assignment for the benefit of creditors and is indebted to the state 
for accrued sales tax, the tax commission may file a claim with the 
trustee which will be entitled to priority over general creditors by 
virtue of statute, even though the tax commission may have the 
right to institute direct suit against the merchant. ( 6943.058; 
6943.087, c., '39) .......................................................................................... 82 

PRISONERS 
Parole: District Courts Authority to Commit to Board of Parole Per

sons Granted Suspended Jail Sentence: Under the provisions of 
Sec. 3801, C., '39, the District Court has authority to commit to the 
Board of Parole persons convicted of a felony and given a suspended 
jail sentence and paroled under the provisions of Sec. 3800, C., '39. 144 

Warden of Penitentiary: Copy of Mittimus Delivered on Demand of 
Inmate: Tender of Fee: The Penitentiary Warden must delivery 
a copy of a mittimus when demanded, by an inmate, when fees for 
such copy are tendered as provided by law. (12488, C., '39) ............ 194 

PRIVATE INSTITUTIONS 
County Expenses for Child Support: Limitations: Private Institutions 

for Neglected, Dependent, and Delinquent Children: A county 
may not legally expend more than eighteen dollars per month for 
the support of any child committed by a juvenile court to a private 
institution for neglected, dependent, and delinquent children. (3661.-
103; 3676, c., '39) ...................................................................................... 104 

PROBATE LAW 
Fees: Clerk of Court: Property of an Estate: Value of Realty Used 

by Administrator to Pay Debts: Funds Received from Heirs Not 
Considered: In determining property of an estate for the purpose 
of ascertaining the clerk of court's fee, the value of .real estate 
taken charge of by the administrator to pay debts should be consid
ered, but not funds received by the administrator from the pro
ceeds of real property sold by heirs independent of court action, 
nor money put into an estate by heirs for the purpose of paying 
debts. (10837, C., '39) .............. : ............................................................... 126 

Taxation: Certificate Showing Personal Tax Payment for Five Years: 
Refusal when Previous Taxes Unpaid: Statute of Limitations In
applicable: A county treasurer correctly refuses to give a certi
ficate showing that there are no unpaid personal taxes against an 
estate for five years, when all personal taxes previous to the five
year period have not been paid. Section 11007, C., '39, barring an 
action after five years, is not applicable as no "action" is involved. 
(11007, C., '39; 12781.1, C., '39) (188 Ia. 295) .................................... 140 

PROBATION OFFICERS 
.Clerical Help for Probation Officers: Compensation: The Board of 

Supervisors has power to appoint clerical help for a county proba
tion officer, after considering the necessity for such help and 
also has power to fix the compensation. (3612; 5130, C., 1939) .... 176 

PROPERTY 
Federal Soldiers and Sailors Relief Act: Taxation: Dwelling Must be 

Occupied when Entering Service: Under the Federal Soldiers and 
Sailors Relief Act a dwelling must be occupied by a person entering 
the military service, or his dependents, at the time he enters mili
tary service before he can avail himself of the provisions of said 
act ................................................................................................................... 196 
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PROPERTY-Continued PAGE 
Hedges and Trees Growing in Highway: No Duty on Adjoining Land

owner to Trim or Destroy: There is no duty on adjoining land
owner to trim or destroy brush or trees growing naturally upon 
public highways which are not being used as hedge or fences. 
(Ch. 247, C., '39) ··--···-·········-···--·····-························-······························---··· 190 

Liens: Care of Persons in County and State Institutions: Section 
3604.1, C., '39, creates a lien in favor of the county and against the 
real estate of a person or the spouse of a person for assistance 
furnished under chapter 178. It does create a lien for treatment 
of an insane or idiotic person in a county home or asylum or in a 
private hospital or sanatorium, but does not create a lien for the 
treatment of ineb;riates at state hospitals or elsewhere, or for as
sistance to tubercular patients at Oakdale Sanatorium, students 
at the Vinton School for the Blind, the Council Bluffs School for 
the Deaf and Dumb, or inmates of the Toledo Juvenile Home. 
(3604.1, c., '39) ----···-----·-····-----···--·············-----·-··-··············--·················--·-···· 27 

Liens: Old-Age Assistance: Support of Insane: Equal Weight and 
Effect: Liens for old-age assistance and for support of insane are 
of equal weight and effect, but, where a lien existed on a husband's 
homestead for old-age assistance to his wife, such lien was prior 
to a subsequent lien to a county for the support of the husband after 
his insanity, where the old-age assistance lien was filed prior to the 
enactment of statute providing the lien for support of insane. 
(3604.1-3604.6; 3828.022; 3828.023, c., '39) ················-·-······················· 100 

P1·obate Law: Clerk's Fees: Value of Realty Used by Administrator to 
Pay Debts: Funds Received from Heirs Not Considered: In determin
ing property of an estate for the purpose of ascertaining the clerk 
of court's fee, the value of real estate taken charge of by the ad
ministrator to pay debts should be considered, but not funds re
ceived by the administrator from the proceeds of real property 
sold by heirs independent of court action, nor money put into an 
estate by heirs for the purpose of paying debts. (10837, C., '39) ...... 126 

Sheriff's Certificate of Sale: Limitation by Ch. 2.99 Sec. 1 (2), 49th 
G. A.: Nonapplicable to Certificates Issued More Than 8 Years 
Prior to July 4, 1941: The limitation created by Ch. 299 § 1 (2) 49th 
G. A. for failure to obtain a deed under a sheriff's certificate is not 
applicable to Sheriff's Certificates of Sale issued more than eight 
years prior to July 4, 1941. ·····-··················-····························-·············· 150 

Soldiers' Exemption: Change of Designation of Property: After filing 
a claim for tax exemption for military service, the claimant may 
change his designation of property after June 1st, but not after 
the tax for -a succeeding year has become a lien against the property 
designated. ··-··········-······················································································ 94 

Soldiers' E~;emption: Construction of Statute: Senate File 333, 49th 
G. A., should be construed to allow a soldiers tax exemption to the 
holder of the legal or equitable title to property. Applicants for 
soldiers' exemption for the 1941 tax payable in 1942 must file an 
application for such exemption before July 4, 1941, and a claim filed 
before June 1, 1942, will secure an exemption on the 1942 tax pay
able in 1943. (Ch. 242, 49th G. A.)·---·····································-·············· 44 

Suspended Taa,es: Old-Age Assistance Recipient: Payment by Subse
quent Owner: One who owns property upon which the taxes have 
previously been suspended and who is not a recipient of old-age 
assistance must pay the full amount of the taxes suspended, without 
penalty, plus six per cent· interest from the date of suspension. 
( 6952, c., '39) ······---··-···-·······---------···-·-------· -·---···----·····-----···-·----····--·---··---·· 25 
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PROPERTY-Continued PAGE 
Taxation: Board of Supervisors Power to Cancel or Remit Taxes Prev

iously Suspended: The County Board of Supervisors may cancel 
or remit taxes assessed against property for any number of years 
when such taxes have been previously suspended under provisions 
of §§ 6950, 6950.1, C., '39. (6951, C., '39) ............................................ 158 

Taxation: Assessment of Pinball or Music Machines: Pinball machines, 
music machines and other such property may be assessed for tax
ation purposes to the party who has the property in his control or 
in his place of business. (6956-6958, C., '39) ...................................... 71 

Taxation: Delinquent Personal Taxes: Interest and Penalty Not to 
be Collected After Four Years: Inapplicability to Realty Taxes: 
Section 7194, C., '39, which provides that no penalty or interest, 
except for the first four years, shall be collected on taxes remaining 
unpaid four years or more, applies only to personal taxes. If real 
estate taxes remain unpaid for more than four years, full penalty 
and interest should be collected, and the property should be sold for 
the delinquent tax. ( 7194, C., '39) ........................................ ,............... 84 

Taxation: Exempt Property Acquired by Individual from Religious 
Organization: Taxable for Full Year: Where tax exempt property 
is acquired by an individual from a religious corporation prior to 
levy of tax, such property is subject to tax for the full year in 
which the property is acquired. (70 Ia. 396; 207 Ia. 1238) .............. 201 

Taxation: Homestead Tax Credit: Denied to Person Owning House on 
Leased Land: No homestead tax credit should be granted to per
sons who merely own a house located on leased land. ( Ch. 329.6; 
§ 6959, c., '39) .............................................................................................. 160 

Taxation: Motor Vehicles in Hands of Dealers: Personal Property Tax 
Exemption: A dealer's registration of private passenger motor 
vehicles is sufficient to give rise to a personal property tax exemp
tion on the vehicles and the exemption extends to all automobiles 
owned by the dealer, irrespective of whether they bear dealers 
license plates. (5004.04; 5008.26, C., '39) .................................... ________ 50 

Taxation: Property "Frozen" by Federal Government Subject to Assess
ment and Taxation: Personal property "frozen" by order of the 
Federal Government is subject to assessment and _taxation. ............ 155 

Taxation: Sales of Property Acquired by Taxing Bodies: Advance 
Approval of Sales of a Large Number of Tracts Not the Exercise 
of Proper Discretion: Sections 7265 and 10260.4, C., '39, contem
plate that taxing bodies shall exercise discretion in the sale of 
tracts of real estate for a sum less than the amount of taxes, sub
sequent interest and penalty, and for a taxing body to give advance 
approval covering a large number of tracts would not be the exer-
cise of proper discretion ........................................................................... 113 

PUBLIC BIDDER LAW 
Sale of Property Acquired by County Under Public Bidder Statute: Dis

cretion of Board of Supervisors: The Board of Supervisors of a 
county which has acquired property under the public bidder statute 
may use discretion in selling the property so long as it acts in 
conformity with § 1026.4, C., '39............................................................. 22 

PUBLIC DOCKS 
See Docks and Wharves 

PUBLIC FUNDS 
See Funds 
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PUBLIC HOSPITALS 
See Hospitals 

PUBLIC RECORDS 
Adoption: Records Not Accessible to Public: Manner of Keeping: 

The legislative intent that adoption records should be sealed or 
locked up will be carried out if such papers are kept inaccessible to 
the public except on court order. A separate journal should be kept 
for adoption matters, such journal to be locked or kept in a vault or 
locked cabinet. If the docket shows the person seeking to adopt a 
child, such docket should be kept from public access .......................... . 

Record of Motor Vehicle Convictions Sent to Public Safety Department: 
Justice Fee for Making Transcript Not Allowable: A justice of 
the peace is not permitted to charge a 50-cent fee for making a rec
ord of motor vehicle convictions and forwarding it to the department 
of public safety as required under § 5014.07, C., '39, as such record 
is not a "transcript" for which a justice of the peace is permitted 
to charge 50 cents under § 10636, subsection 20, C., '39. (5014.07; 
10636, c., '39) ································································································ 

PUBLIC SAFETY DEPARTMENT 
See State Officers and Departments 

PUBLIC SCALES 
See Scales 

PUBLICATION 
Board of Supervisors: Acting as Governing Board of Drainage and 

Levee District: Not Required to Publish Proceedings: A county 
board of supervisors acting as the governing board of a drainage 
and levee district need not publish its proceedings. Failure to 
publish such proceedings will not affect the validity of proceedings 
whereby new bonds are ordered and new assessments spread to 

PAGE 

70 

6 

pay the bonds. ( 5411, C., '39) .................................................................. 86 

Tax List: Cost of Publication: Charge Made Only for Each Descrip
tion: The cost of publication of the tax list should be chargeable 
against the properties listed, and only thirty cents may be charged 
for each description. The county may not make an additional pay
ment for the general statement and the subheads in the tax list. 
(7246; 7247, c., '39) ................................................................................ 103 

PUNCHBOARDS 
Gambling: Possession of Punchboards: Penalty: For a punchboard 

prosecution under Sec. 13198, C., '39, for keeping gambling houses, 
there must be evidence that gambling has actually taken place, but 
for a prosecution under Sec. 13210, C., '39, for possession of gam
bling devices, possession of punchboards is sufficient. The penalty 
for possession· of punchboards is provided by Sees. 12893 and 12894, 
c., '39. (13198; 13210, c., '39) ............... :............................................ 71 

QUIET TITLE ACTIONS 
Tax Title of County: Duty of County Attorney: It is the duty of the 

county attorney to prosecute quiet title actions for the county with-
out any additional compensation even though there are several 
actions to be commenced to quiet title to land acquired by the county 
by tax titles, because of errors and irregularities in tax proceedings. 
(5180(6), c., '39)........................................................................................ 3 

RAILROAD RETIREMENT ACT 
Income Tax: Deductions from Salaries Allowable: Deductions from 

salaries under the Social Security Act and the Railroad Retirement 
Act are permissible deductions under the provisions of paragraph 
3 of Section 6943.041, C., '39, of the Iowa Income Tax Law ................... 141 
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RAILROADS PAGE 
Scales: No Authority for Agriculture Department to Inspect: Service 

Rendered Not "Commodity": The department of agriculture has 
no authority to inspect and charge a fee for the inspection of rail
road scales used exclusively for determining the amount of freight 
to be charged, as the service provided by the scales is not a "com-
modity" within the meaning of § 3266, C., '39. (3266, C., '39) ............ 24 

REAL ESTATE BROKERS 
License: Real Estate Brokers: Dividing Fees With One Exempt for 

License: No Revocation of License: The division of a fee between a 
licensed real estate broker and one who is exempt under Par. 1905.23, 
C., '39, is not of itself sufficient grounds for revocation of the real 
estate broker's license ... ------------··------------·---------------------·------------------------··· 177 

REAL PROPERTY 
See Property 

RECQRDS 
Adoption: Records Not Accessible to Public: Manner of Keeping: The 

legislative intent that adoption records should be sealed or locked 
up will be carried out if such papers are kept inaccessible to the 
public except on court order. A separate journal should be kept for 
adoption matters, such journal to be locked or kept in a vault or 
locked cabinet. If the docket shows the person seeking to adopt a 
child, such docket should be kept from public access......................... 70 

Motor Vehicle Fuel Tax: Refunds: Records and Application to be Con
fidential: Under the Motor Vehicle Fuel Tax Law it would be 
unl~wful for the Treasurer of State to permit oil companies to make 
photostatic copies of refund applications, since by law the records 
are to be confidential. (Ch. 251.3, C.,.'39) (Ch. 180, 49th G. A.) ...... 186 

REDEMPTION 
Compromise Tax Sale: Amount Required for Redemption: The owner 

cannot redeem from tax sale by tendering the amount paid by an 
assignee under a compromise agreement, but must pay the amount 
for which the property was sold plus penalty and interest and the 
amount of all taxes, interest and costs paid by the purchaser or 
his assignees for any subsequent years. ( 7265; 7272, C., '39) ............ 93 

Drainage Districts: Redemption from Sale For Special Assessments: 
Bonds as Payment: Section 7495.1, C., '39, permitting drainage 
bonds to be applied upon the payment of delinquent assessments, is 
a special statute granting unusual rights and should be strictly 
construed, and since it does not mention that the bonds may be used 
to redeem the property from tax sale, such redemption cannot be 
effected by offering the drainage bonds as payment. (7272; 
7495.1, c., '39) ···········-·······---·-·-····-·····--··--···-················································ 21 

Tax Sale: Notice of Expiration of Right: Affidavit: Person Deceased 
in Whose Name Property is Taxed: The statute providing for serv
ing notice of expiration of the right of redemption from tax sale 
does not provide for service upon any other persons if, when an at
tempt is made to serve notice, the person in whose name the property 
is taxed is deceased. When there is no one upon whom notice can be 
served, an affidavit of service setting forth the facts and filed with 
the county treasurer eliminates the necessity of notice. (7279, 
c., '39) ·--·-·----------··------·-··----·---·----·-·------·---------------·-----····---------·-···-------------····- 22 

REFORMATORY 
See State Institutions 
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REFUNDING BONDS PAGE 

Refunding School Bonds Before Maturity With Interest to Maturity: 
Refunding Bonds Bearing Interest for the Same Period: Pro
hibited by Statute Limiting Interest Rate to Five Percent: A 
school district is prohibited from refunding outstanding bonds 
which are due July 1, 1942, with interest to maturity at five percent 
when the refunding bonds are to be issued July 1, 1941, with interest 
at two and one-half percent, since the statute limits the rate of 
interest on school bonds to five percent per annum............................. 77 

REFUNDS 
Bank Stock: Assessment at Actual Value: "Other Property" at Per 

Cent of Actual Value: Refund Denied: Where bank stock was 
assessed at actual value in accordance with § 7003, C., '39, a refund 
was denied when based on the fact that "other property" was as
sessed at a percent of actual value, since any "erroneous or illegal" 
assessment was with reference to "other property." ............................ 151 

Beer Permit Holder Prior to July 4, 1941: Entitled to Refund on Sur
render of Permit: A class "B" beer permit holder whose permit was 
issued prior to July 4, 1941, is entitled to a refund upon the sur
render of such certificate as provided by Sec. 8, Ch. 114, 49th G. A., 
since such law refers to any permit issued under chapter 93.2, C., 
'39. (Ch. 114, Sec. 8, 49th G. A.).......................................................... 81 

Motor Vehicle Fuel Tax: Refunds: Records and Application to be 
Confidential: Under the Motor Vehicle Fuel Tax Law it would 
be unlawful for the Treasurer of State to permit oil companies to 
make photostatic copies of refund applications, since by law the 
records are to be confidential. (Ch. 251.3, C., '39) (Ch. 180, 49th 
G. A.) .......................................................................................................... 186 

Taxation: Erroneous Tax Assessment: Board of Supervisors Duty: 
A Board of Supervisors has the duty to direct a refund of er-
roneously assessed property. (7235, C., '39) .......................................... 174 

Witness Fees: County Sheriff, Clerk, or Recorder: No Authority to 
Receive Fees: Fees Not Taxed: Refund of Fees Received: A 
county sheriff, clerk, or recorder may not legally receive witness 
fees for testimony given on matters pertaining to his office, and 
no witness fee should be taxed when such officer is testifying. 
Where such officer has received a witness fee, it should be refunded 
to the party who paid it ........................................................................... 135 

REGISTRATION 
Motor Vehicles: County Treasurer's Fee When Payable in Installments: 

A county treasurer may deduct only one fifty cent fee for the annual 
registration of trucks, truck tractors, and semitrailers even though 
such annual registration is payable in two semiannual installments. 
(5008.15; 5008.16; 5008.18; 5009.02; 5010.01; 5010.08) -------------------- 13 

Motor Vehicles: Delinquent Registration: Total Penalty Not Less Than 
One Dollar: The monthly penalty for nonpayment of motor vehicle 
registration fees is determined by the number of months of de
linquency and in no case shall the total penalty be less than one 
dollar. ( 5009.02, C., '39) ............................................................................ 162 

Motor Vehicles: Foreign Vehicles Brought Into State: Registration 
Delinquency Begins the First of Following Month: Delinquency of 
registration on foreign motor vehicles brought into the state begins 
the first of the month following the date the vehicle is brought into 
the state. (5009.03, C., '39) ...................................................................... 161 

Motor Vehicles in Hands of Dealers: Taxation: Personal Property Tax 
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REGISTRATION-Continued PAGE 
Exemption: A dealer's registration of private passenger motor ve
hicles is sufficient ro give rise ro a personal property tax exemption 
on the vehicles and the exemption extends to all auromobiles owned 
by the dealer, irrespective of whether they bear dealers license plates. 
( 5004.04, 5008.26, c., '39) --- ----------------------- -------···--------········---···············--·· 50 

Permanent Registration: City Clerk as Commissioner: Additional 
Cornpensation: County's Liability: Where a city adopts an ordi
nance providing for additional compensation to be paid the city 
clerk as commissioner of registration the county is liable for its 
share of additional compensation ........................................................... 172 

RELEASES 
Fees: County Recorder: Filing One Instrument Releasing Several 

Chattel Mortgages: A county recorder is entitled ro charge only 
twenty-five cents for filing one instrument releasing five different 
chattel mortgages. (10031, C., '39) ........................................................ 103 

RELIEF 
See Poor Relief, also Soldiers' Relief 

RELIGIOUS ORGANIZATIONS 
Taxation: Exempt Property Acquired by Individual from Religious 

Organizations: Taxable for Full Year: ·where tax exempt property 
is acquired by an individual from a religious corporation prior to 
levy of tax, such property is subject ro tax for the full year in 
which the property is acquired. ( 70 I a. 396; 207 I a. 1238) .............. 201 

REMISSION 
Taxation: Exemption from Taxes Must Be for Current Year: Under 

§ 6950, C., '39, which provides for the suspension, cancellation, and 
remission of taxes for the current year, it would not be proper for 
a board of supervisors to order in 1940 the remission of 1938 taxes 
payable in 1939. ( 6950, C., '39) ................................................................ 34 

RESERVE OFFICERS 
See Soldiers, Sailors, Marines and War Nurses 

RESIDENCE 
See Domicile and Residence 

RESIDENTS 
Marriage: Physical Examination: Resident Physician May Examine 

Nonresident Applicants: Non resident Physician May Examine 
Resident Applicants Temporarily Absent from State: Under chap
ter 292 (S. F. 2), 49th G. A., requiring a physical examination of 
all applicants for a marriage license in Iowa showing freedom from 
syphilis in a communicable stage, a resident physician in Iowa may 
examine a nonresident applicant and a nonresident physician may 
examine a resident of Iowa having a temporary residence outside 
the state of Iowa. (Ch. 292, 49th G. A.)................................................ 53 

RETRENCHMENT AND REFORM 
COMMITTEE 

No Authority to Fill Vacancy on Committee: There is no authority 
which may make an appointmeflt to fill a vacancy created by the 
resignation of a member of the Retrenchment and Reform Com
mittee of the General Assembly of Iowa. ( 39, C., '35; 35, C., '39) 
(Ch. 39, 48th G. A.) ...................................................................................... 165 

Authority to Investigate or Propose Legislation: There is no authority 
for the Committee on Retrenchment and Reform to engage in any 
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RETRENCHMENT AND REFORM COMMITTEE-Continued PAGE 
investigation or to prepare proposed legislation, and no authority 
to expend any of the funds provided for in Chapter 34, 49th G. A. 
for such purpose. ( 42; 45, C., '39) ----------------------------.. ·----------------------- 170 

REVOCATION 
Beer Permit: Violation of Statute: If a class "B" beer permittee is 

found guilty of a violation of section 1921.126, C., '39, a revocation 
of his permit is optional rather than mandatory. (1921.126, C., '39) 31 

Beer Permittee Convicted of Selling Beer to Minors Prior to Issuance of 
License: Revocation of License Not Mandatory: Where a class 
"B" permittee has been issued a license to sell beer and it is as
certained thereafter that the permittee had· been convicted of the 
offense of selling beer to a minor prior to the issuance of the present 
license, the revocation of such license is not mandatory, the statute 
referring to such violation after the permit is issued. (1921.125, 
c., '39) -------------------------------------------------------------------------------------------------------- 75 

Real Estate Broker's License: Dividing Fees With One Exempt fo.r. 
License: No Revocation of License: The division of a fee between 
a licensed real estate broker and one who is exempt under Par. 
1905.23, C., '39, is not of itself sufficient grounds for revocation of 
the real estate broker's license.".............................................................. 177 

REVOLVING FUNDS 
Cities and Towns: Budgets: Revolving Fund Not Included in Estimates: 

Municipal revolving funds, which cities use to advance money to 
meet current obligations, with such funds later being reimbursed, 
need not be included in city budget estimates ....................................... 107 

ROADS 
See Highways 

SAILORS 
See Soldiers, Sailors, Marines and War Nurses 

SALARIES 
See Compensation 

SALES 
Weapons: Permit to Sell Concealed Weapons: Sale by Individual: 

Section 12951, C., '39, was not intended to be limited to dealers 
engaged in the business of selling weapons. Therefore, an indi
vidual who owns a revolver and sells it must obtain a permit to sell 
weapons which may be concealed on the person and must report the 
sale. (12951-12954, C., '39) ...................................................................... 35 

SALES TAX 
Cooperative Creameries and Creamery Associations: Butter and Dairy 

Products Exchanged fo1" Cream Supplied by Members or Stock
holders: The sales tax should be collected upon the gross receipts 
ol' cooperative creameries and creamery associations resulting 
from the exchange of butter or other dairy products for cream sup-
plied by members or stockholders. (6943.074, 6943.075, C., '39) ........ 101 

Tax Accrued When Assignment for Benefit of Creditors Made: Pri
ority of Claim: Right of Action: Where a merchant makes an 
assignment for the benefit of creditors and is indebted to the state 
for accrued sales tax, the tax commission may file a claim with the 
trustee which will be entitled to priority over general creditors by 
virtue of statute, even though the tax commission may have the 
right to institute direct suit against the merchant. (6943.058; 
6943.087, c., '39) .......................................................................................... 82 
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SANATORIUMS 
See Hospitals, also State Institutions 

SCALES 

Licenses: Penny and Slot Machine Scales: Penny and slot machine 
scales are public scales within the statute defining "public scales" 
and must be licensed and license fees must be paid for their oper-

293 

PAGE 

ation. (3258-3260, C., '39) .......................................................................... 19 

Railroad Scales: No Authority for Agriculture Department to Inspect: 
Services Rendered Not "Commodity": The department of agricul
ture has no authority to inspect and charge a fee for the inspection 
of railroad scales used exclusively for determining the amount of 
freight to be charged, as the service provided by the scales is not 
a "commodity" within the meaning of § 3266, C., '39. ........................ 24 

SCHOOLS AND SCHOOL DISTRICTS 
Auditors: Compensation: Amount tfPer Diem and Expenses: County, 

municipal, and school examiner nd their assistants are to be paid 
a per diem of not to exceed $7. each for each day they· work and 
their actual and necessary expenses, in accordance with Chapter 
65, 49th G. A., (125, C., '39) (Ch. 65, 49th G. A.) ............................ 114 

Bonds: Refunding School Bonds Before Maturity With Interest to 
Maturity: Refunding Bonds Bearing Interest for the Same Period: 
Prohibited by Statute Limiting Interest Rate to Five Percent: A 
school district is prohibited from refunding outstanding bonds 
which are due July 1, 1942, with interest to maturity at five per
cent when the refunding bonds are to be issued July 1, 1941, with 
interest at two and one-half percent, since the statute limits the .., 
rate of interest on school bonds to five percent per annum............. 77 

County Board of Education: Power to Fix Salary of Deputy County 
Superintendent of Schools: The County Board of Education shall 
fix the salary of the Deputy County Superintendent of Schools each 
year and does not have authority to change such salary at any re~-
lar meeting during the course of such year. (5234, C., '39) ............ 146 ~ 

Funds: General Fund Estimates: Limitation: A school corporation, 
not maintaining a high school district, cannot make an estimate 
for general fund higher than the actual cost of operating the schools 
within the district and the cost of educating high school students 
outside the district. ( 4386, C., '39) ........................................................ 203 ,. 

Junior College Established: Election: The proposition of establishing 5 
a junior college by a school district may be submitted to the voters )_ 

~~~7 ~{, ac~,P~~)I .. ~_le_~~~~~--~~~--~-~~~--~~--~--~~~~~-~-~--~~~~-~~~~: ..... ~.4-~-~-~:?~.: 69 _ 

flaxation: Sales of Property Acquired by Taxing Bodies: Advance 
Approval of Sales of a Large Number of Tracts Not the Exercise 
of Proper Discretion: Sections 7265 and 10260.4, C., '39, contem
plate that taxing bodies shall exercise discretion in the sale of tracts 
of real estate for a sum less than the amount of taxes, subsequent 
interest and penalty, and for a taxing body ·to give advance ap
proval covering a large number of tracts would not be the exercise 
of proper discretion ....................................................................................... 113 

Te\iac ers Not Hired or Re-Hired: Appeals: County and State Super-~ 
mtendents Without Jurisdiction: A County Superintendent of 
Scho Is does not have "urisdictio teachers who are 
not __ ir _ c oo oard Directors, consequently the 

~t:t\~~P(~~~\e~~~~1 ,eC ;~;~gt -~~-§~r-~~-tigt_ -~~~- ~-o· _j ~-~~-s~_ic~~~~--i ~. ~~~ 82 
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Tuition: Charitable Institutions: Public School Tuition Paid from 
State Funds for High School But Not Grade School: Charitable 
institution school tuition should not be paid from state funds, but 
where a child completes the eighth grade it is proper to pay high 
school tuition from state funds. (4275.1, C., '39) ............................ 164 

Tuition: Charitable Institutions or Children's Boarding Homes: Re
sponsibility for Payment of Tuition: Domicile: Tuition of a grade 
school child committed to a charitable institution in another school 
district must be paid by the county of domicile, but if the child's 
domicile is outside the state there should be no tuition charge. Tu
ition of a grade school child in a children's boarding home should 
be paid by the state, but if the home is in the child's school district, 
there should be no tuition charge, nor should tuition be charged for a 
child in a free home. If a charitable institution voluntarily as
sumes care of a grade school child, the county of the child's domicile 
should pay the tuition, and there should be no tuition charge if 
domicile cannot be determined, or if domicile is outside the state and 
free tuition is refused and no arrangement can be made with the 
state of domicile, the institution must pay the tuition. Tuition of 
a high school pupil in a charitable institution must be paid by the 
state unless the institution is in the same district as the child's 

95 
t,/ 

domicile. ( 4275.1; 4283.01, C., '39) ············-~---·····························---······· 

Tuition: Children's Boarding Homes: License When No Children 
Under 14: No Collateral Attack on License by Another State 
Department: Tuition Payable by State: A children's boarding 
home license issued to a home which has only three children who 
are between the ages of 14 to 21 should not be subject to collateral 
attack by another state department, and the state should pay the 
school tuition of such children when the boarding home is not in 
the school district of their legal residence. (3661.057; 4283.01, V 
c., '39) ·······························---·-·································································-······ 117 

Tuition: Duty of Creditor High-School District to Furnish Statement~ 
to Debtor-District: Amount Charged: It is the duty of a creditor
high-school district to furnish to a debtor district, a statement of 
pro rata cost per pupil, but such cost cannot exceed $9.00 per 
month per pupil without the consent of the debtor district. (4277, 
C., '39) (Ch. 159 (1), 49th G. A.) .......................................................... 202 J-· 

t Tuition: Licensed Boarding Homes: School Tuition Paid from State 
Funds: Exception: Where a child of school age lives in a licensed 
boarding home, in a school district other than the home of the 
child, the school tuition should be paid from state funds, an excep
tion being when a child from such home is placed in a free home, 
where no board is paid, such child should attend school tuition free. ~-
( 4283.01, c., '39) ·············-··-···-·································································-··· 164 

Tuition: School Tax Offset: Postgraduate Tuition: No school tax offset 
may be allowed a parent against the payment of postgraduate high 
school tuition, regardless of whether the high school attended is 
located within or without the school district of the parent's resi-
dence. ( 4269; 4273, C., '39) ...................................................................... 12 

Use Tax: Purchases by Political Subdivisions: Purchases from out-of
state sellers by political subdivisions within the state are subject 
to the Iowa use tax. (Ch. 329.4, C., '39) (221 Ia. 642; 222 Ia. 488) 82 .,..--

SECONDARY ROAD FUNDS 
Farm-to-Market Road Fund Not Required to Match Federal Aid: Al

located to Secondary Road Construction Fund: Any funds in the 
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Farm-to-market fund which are not needed to match federal aid 
shall be allocated to the secondary road construction fund of each 
county for construction purposes only. ( 4686.33, C., '39) .................. 5 

SECURITIES 
Taxation: Bank Stock Owned by Iowa Residents in Out of State 

Banks: Bank stock in out of state banks owned by residents of 
Iowa is not subject to taxation in Iowa. ( 6985, C., '39) .................... 51 

Taxation: Investrnent Contracts: Installment Payments: Assessment 
Made Before and After Maturity: Investment contracts providing 
for installment payments for the purchase of a securities unit are 
taxable and should be assessed before and after maturity ............... 159 

SERUM 
Licenses: Dealers in Biological Products: Sm·um Sold in Two Stores 

With Same Owner: A druggist who owns two stores in separate 
towns and sells serum in each store must secure for each location a 
permit and bond for dealing in biological products. (2705; 2707; 
2710, c., '39) ·································································································· 14 

SETTLEMENT 
See Compromise and Settlement, also Legal Settlement 

SHERIFF'S CERTIFICATE OF SALE 
Limitation by Ch. 299 Sec.1 (2), 49th G. A.: Nonapplicable to Certificates 

Issued More than 8 Years prior to July 4, 1941: The limitation 
created by Ch. 299, § 1 (2), 49th G. A., for failure to obtain a deed 
under a sheriff's certificate is not applicable to Sheriff's Certificate 
of Sale issued more than eight years prior to July 4, 1941.. ................ 150 

SOCIAL SECURITY 
Income Tax Law: Social Security Act: Railroad Retirement Act: 

Deductions from Salaries Allowable: Deductions from salaries 
under the Social Security Act and the Railroad Retirement Act 
are permissible deductions under the provisions of paragraph 3 of 
Section 6943.041, C., '39, of the Iowa Income Tax Law ..................... 141 

SOCIAL WELFARE 
Children's Boarding Homes: License When No Children Under 14: No 

Collateral Attack on License by Another State Department: Tuition 
Payable by State: A children's boarding home license issued to a 
home which has only three children who are between the ages of 14 
to 21 should not be subject to collateral attack by another state de
partment, and the state should pay the school tuition of such children 
when the boarding home is not in the school district of their legal 
residence. (3661.057; 4283.01, C., '39) ................................................ 117 

County Employees Under Control of State Board: Merit Examinations: 
Where Sections 3661.013 and 3828.003, C., '39, conflict, Section 
3828.003 should be given precedence and all county employees com-
ing under the supervision and control of the state board of social 
welfare must pass a merit examination. (3661.013; 3828.003, C., '39) 59 

Emergency Relief Funds: Maximum County Poor Tax Levy Required to 
Qualify for State Funds: The maximum tax that any county must 
levy for its poor fund in order to qualify for state emergency relief 
funds is three mills in all counties except Polk and Woodbury and 
five mills in those two counties. The extra 25% which might be 
levied under chapter 59, 49th G. A., has no effect and does not 
relate to the words "maximum amount authorized by law for poor 
relief" as used in Sec. 3828.114, as amended by chapter 149, 49th 
G. A. (3828.114, C., '39) (Ch. 59, 49th G. A.; Ch. 149, 49th G. A.) 132 
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Food Stamp Officer: Bond Premium: The bond premium of a food 

stamp issuing officer cannot legally be charged to and paid by the 
county ............................................................................................................. 47 

Legal Settlement: Expense of Transporting Pauper to County of Legal 
Settlement: County Responsibility: If a poor person removes from 
the county of his legal settlement with the acquiescence of the 
county authorities, the county may not thereafter refuse to trans
port such person back to his home. (3828.090; 38~8.096, C., '39) .... 58 

Legal Settlement: Husband Changing Legal Settlement: Wife Receiv
ing Old Age Assistance: Wife's Legal Settlement Also Changed: 
Where a husband changes his legal settlement while his wife is 
receiving old age assistance the legal settlement of the wife is also 
changed regardless of the fact she is receiving support from public 
funds. (3828.088, C., '39) ........................................................................ 199 

Legal Settlement: Minor: Committed to Glenwood: County of Mother's 
Legal Settlement Liable to State for Expense: Where a child is 
committed to the state school at Glenwood, the county liable for 
the expense to the state is the county wherein the child's mother has 
established legal settlement......................................................................... 179 

Legal Settlement: Minor Committed to Woodward Hospital: Child's 
Legal Settlement Remains in County Where Committed: Regardless 
of Parents Change of Settlement: The legal settlement of a child 
committed to Woodward Hospital remains in the county from which 
it was committed, regardless of any change of legal settlement of its 
parents. .......................................................................................................... 181 

Legal Settlement: Notice to Depa1·t Served on Parent: Effect on Minor 
Children: Notice to depart served on husband and wife is effective 
to prevent their minor children from obtaining legal settlement in 
the county until such minors reach the age of 21, at which time 
notice to depart should be served upon them, to prevent their ob
taining legal settlement............................................................................... 204 

Old Age Assistance: Annual Tax Sale Statute as Amended: Non-Effect 
on Statute Providing for Suspension of Taxes of Old Age Assistance 
Recipients: Section 7244, C., '39, as amended by S. F. 310, 49th G. A., 
does not affect or repeal § 6950.1, C., '39, providing for suspension 
of taxes to persons issued a certifiate of old age assistance until 
after the death of the old age assistance recipient or after such 
recipient goess of the old age assistance rolls. (7244; 6950.1, Ch. 
254, 49th G. A.)............................................................................................ 55 

Old Age Assistance: Burial Expense: County Home Residents: The 
provisions of House File 400, 49th G. A., which provides that an 
old age assistance recipient who has been committed to a tax-sup
ported institution and is not receiving old-age assistance at the 
time of his death may receive burial expense, do not apply to ordi
nary residents in county homes, but do apply to persons committed 
to a county home or any other tax-supported institution. (3628.018 
as amended by Ch. 146, Sec. 9, 49th G. A.).............................................. 48 

Old Age Assistance: Burial Expense: Old Age Assistance Recipient 
Admitted to County Farm: No Notice to Social Welfare Board: 
County Responsibility for Burial: Where the county board of so-
cial welfare was not notified of the admission of an old age assist
ance recipient to the county farm and as a result the inmate con
tinued to receive old age assistance until his death, the county 
must assume financial responsibility for the burial of the inmate. 
(3828.008; 3828.021, c., '39).................................................................... 33 
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Old Age Assistance: Child's Liability: Support Does Not Include Burial 

Expense of Recipient: Section 3828.029 providing for child's lia
bility for recipient of old age assistance refers to the support during 
the lifetime of the recipient and does not refer to burial expense. 
( 3828.029' c., '39) ------------------------------------ ---------·-------------------------- ---------------- 164 

Old Age Assistance: Grant of Lien: Recorder's Fee for Filing and In
dexing: A county recorder should charge a fee for recording and 
indexing a grant of lien even though such lien is made in connection 
with an old age assistance case. (3828.023, C., '39) -------------------------- 169 

Schools: Children in Charitable Institutions or Children's Boarding 
Homes: Responsibility for Payment of Tuition: Domicile: Tuition 
of a grade school child committed to a charitable institution in an
other school district must be paid by the county of domicile, but 
if the child's domicile is outside the state there should be no tuition 
charge. Tuition of a grade school child in a children's boarding 
home should be paid by the state, but if the home is in the child's 
school district, there should be no tuition charge, nor should tuition 
be charged for a child in a free home. If a charitable institution 
vol.pntarily assumes care of a grade school child, the county of the 
child's domicile should pay the tuition, apd there should be no tuition 
charge if domicile cannot be determined, or if domicile is outside the 
state and free tuition is refused and no arrangements can be made 
with the state cf domicile, the institution must pay the tuition. 
Tuition of a high school pupil in a charitable instituton must be paid 
by the state unless the institution is in the same district as the 
child's domicile. ( 4275.1; 4283; 4283.01, C., '39) ------------------------------ 95 

Soldiers Relief Commission: No Authority to Hire Social Wm·ker: A 
county soldiers relief commission has no authority to hire a social 
worker or other person to investigate applicants for relief even 
though the expenditure of a salary to the social worker works a sav
ing, as the expenditure of such salary is not authorized by law. 
( Ch. 189.2, C., '39) ---------------------------------------.,----------------------------------------------- 18 

State Employees Vacation Time Considered Earned Vacation: Chang
ing Positions With State: Vacation Time Follows to New Position: 
Vacation time granted to State Employees should be treated as an 
earned vacation and where employee leaves one state department to 
go to work for another state department, his vacation time should 
follow him to his new employment. ( Ch. 90, 49th G. A.)------------------ 184 

SOLDIER'S EXEMPTION 
Cadet at U.S. Military Academy During World War I: A cadet at the 

United States Military Academy during World War I would be 
considered a soldier of the War with GermanY·------------------------------------ 201 

Change of Designation of Property: After filing a claim for tax ex
emption for military service, the claimant may change his designa
tion of property after June 1st, but not after the tax for a succeed-
ing year has become a lien against the property designated.__________ 94 

Domicile and Residence: War Veteran or Widow of Veteran: Residing 
Outside of State: No Right to Soldier's Tax Exemption: A 
World War veteran or a widow of a Civil War veteran who has 
an actual residence outside the state of Iowa, but who maintains a 
voting residence in Iowa, is not entitled to a soldier's tax exemption 
under the statute providing "he is a resident of and domiciled in 
the state of Iowa." (6946 as amended by Ch. 241, 49th G. A.)----··---- 73 

Military Service in Army of United States Allies: Honorable Discharge 
Required to be from United States Army: "Discharge from Draft": 
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No Exemption Basis: Persons, whether citizens of the United 
States or of foreign countries now residing in the United States, who 
received honorable discharges from the Canadian army for service 
during the World War, and a person who received a discharge from 
the draft in the United States are not entitled to taxation exemp
tions, because the exemption law contemplates an honorable dis
charge from the military forces of the United States. (6946, C., '39) 79 

Taxation: Construction of Statute: Senate File 333, 49th G. A., should 
be construed to allow a soldier's tax exemption to the holder of the 
legal or equitable title to property. Applicants for soldier's exemp
tion for the 1941 tax payable in 1942 must file an application for 
such exemption before July 4, 1941, and a claim filed before June 1, 
1942, will secure an exemption on the 1942 tax payable in 1943. 
(Ch. 242, 49th G. A.)····--·······-··········-·······················-··-·········-·····---- 44 

SOLDIER'S RELIEF 
Burial Expense of Veteran's Wife: County of Husband's Residence 

Liable: The soldier's relief commission of the county in which a 
world war veteran was living when his wife died while a patient at 
Oakdale sanatorium is liable for the wife's burial expense ..... :......... 38 

Discovery and Registry of Soldiers' Graves: Use of County Funds Not 
Authorized: A county project to discover and register graves of 
deceased persons who have served in the military and naval forces 
may not be financed from the soldiers and sailors relief fund, nor 
can the cost be appropriated from the general fund as "care and 
maintenance" of graves, nor can it be financed from any other 
fund. (3828.051; 3828.065, C., '39) -----······-···········-- .. ------------····-----··· 36 

Honorable or Dishonorable Discharge: No Commitments to County 
Home: A person who has served in the Army or Navy of the United 
States, whether honorably or dishonorably discharged, cannot be 
placed in the County Home. (3828.102) ............................................ 149 

Medical Discharge: Effect:• A "medical discharge" should be considered 
in the same category as an honorable discharge ................................... 143 

Status of Soldiers Honor·ably Discharged Before and After December 
7, 191,.1: A soldier discharged from military service subsequent to 
December 7, 1941, is entitled to relief as provided by Sec. 3828.051, 
C., '39, while a soldier discharged previous to December 7, 1941, is 
not entitled to relief since he has not served in a war ................... 143 

Status of Soldiers Now Serving in Present Emergency: Soldiers now 
serving in the present emergency are not entitled to relief provided 
by Sec. 3828.051, C., '39, when they have not been honorably dis-
charged from service .............. ----·······-----············---·········---·········-····--···-······ 142 

Subscriptions to N ew8papers Not "Relief": Payment for Subscriptions 
to Newspapers from Soldiers' Relief Fund P~·ohibited: Subscriptions 
to newspapers do not fall within the meaning of the word "relief" 
as used in § 3828.051, C., '39, and the relief commission is without 
authority to pay for such subscriptions from the soldiers relief fund. 
(3828.051, c., '39) --···-················--·······--···--·········--············-···········-·············· 11 

SOLDIER'S RELIEF COMMISSION 
No Authority to Hire Social Worker: A county soldiers relief commis

mission has no authority to hire a social worker or other persn to 
investigate applicants for relief even though the expenditure of a 
salary to the social worker works a saving, as the expenditure of 
such salary is not authorized by law. (Ch. 189.2, C., '39) .................. 18 
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SOLDIER'S RELIEF COMMISSION PAGE 
Veterans of Philippine Insurrection Not Eligible for Membership: An 

honorably discharged soldier of the Philippine Insurrection is not 
eligible to membership on a soldiers relief commission. (3828.053, 
c., '39) ············································································································ 128 

SOLDIERS, SAILORS, MARINES, 
AND WAR NURSES 

Absent Voter's Ballots: Request Must Be by Voter Himself: Sailors 
on the High Seas: Request for Absent Voter's Ballot must be made 
by the voter himself. A sailor on the high seas may vote by comply-
ing with the statute. (928; 936, C., '39) (Ch. 88, 49th G. A.) ........ 153 

Burial Expenses of Veteran's Wife: County of Husband's Residence 
Liable: The soldiers relief commission of the county in which a 
world war veteran was living when his wife died while a patient at 
Oakdale sanatorium is liable for the wife's burial expense............. 38 

Cadet at U.S. Military Academy During World War I: A cadet at the 
United States Military Academy during World War I would be con-
sidered a soldier of the War with Germany ......................................... 201 

Elective Officers: Leave of Absence to Inductees: It is not necessary 
that persons inducted into military service ask for or obtain a leave 
of absence under § 467.25, C., '39, as amended by Senate File 16, 
49th G. A., which applies to elective officers of the state, its sub-
divisions, and municipalities. ( 467.25, C., '39) ...................................... 41 

Exemption: Change of Designation of Property: After filing a claim 
for tax exemption for military service, the claimant may change his 
designation of property after June 1st, but not after the tax 
for a succeeding year has become a lien against the property desig-
nated. .............................................................................................................. 94 

Exemption: Chinese Relief Expedition: Philippine Insurrection: A 
record of military service alone is not sufficient where tax exemp
tion is being sought by virtue of applicant being a soldier of the 
Chinese Relief Expedition or the Philippine Insurrection. ( 6946, 
c., '39) ······-·--·································································································· 175 

Federal Soldiers and Sailors Relief Act: Taxation: Dwelling to be 
Occupied When Entering Service: Under the Federal Soldiers 
and Sailors Relief Act a dwelling must be occupied by a person 
entering the military service, or his dependents, at the time he 
enters the military service before he can avail himself of the pro-
visions of said act....................................................................................... 196 

Graves: Discovery and Registry of Soldiers' Graves: Use of County 
Funds Not Authorized: A county project to discover and register 
graves of deceased persons who have served in the military and 
naval forces may not be financed from the soldiers and sailors relief 
fund, nor can the cost be appropriated from the general fund as 
"care and maintenance" of graves, nor can it be financed from any 
other fund. (3828.051; 3828.065, C., '39) ............................................ 36 

Honorable or Dishonorable Discharge: No Commitments to County 
Home: A person who has served in the Army or Navy of the 
United States, whether honorably or dishonorably discharged, can-
not be placed in the County Home. (3828.102) ................................ 149 

Iowa State Guard: Compensation on Active Duty: Same as U. S. Army: 
Officers and enlisted men of the Iowa State Guard, while in active 
service, shall receive the same pay and allowances as paid for the 
same rank and grade for service in the army of the United States. 
(467.21, C., '39) (Ch. 74 (4), 49th G; A.) ............................................ 166 
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Medical Discharge: Effect: A "medical discharge" should be con-
sidered in the same category as an honorable discharge ................... 143 

Public Officers and Employees Inducted: Thirty Days Pay: State and 
municipal officers and employees inducted into military service 
other than the national guard prior to March 18, 1941, are not 
entitled to thirty days pay under Section 467.25, C., '39, as amended 
by Senate File 16, 49th G. A.)---------------------------------------------------·-------------· 62 

Soldiers Relief Commission: Veterans of Philippine Insurrection Not 
Eligible for Membership: An honorably discharged soldier of the 
Philippine Insurrection is not eligible to membership on a soldiers 
relief commssion. (3828.053, C., '39) ------------------------------------------------------ 128 

State Employees: 30 Days Pay When Entering Military Forces Second 
Time: State emp}oyees who received 30 days pay upon being in
ducted into military service, and who returned to work as state 
employees after being discharged because of being over the age 
limit, are entitled to a full 30 days pay when called back into mili
tary service. (467.25) (Ch. 73, 49th G. A.) .. ---------------------------------- 136 

State Employees: Also Members of State Guard: State employees being 
also members of the Iowa State Guard are entitled to additional com
pensation as provided by § 467.25 as amended by Ch. 74, 49th G. A.; 
467.21, C., '39, except that when on active duty under martial law 
or aid to civil authorities they are not entitled to additional $1.00 
per day. ------------·-----------------------------------------------------------------------------------------··-- 168 

State Officers and Employees: Volunteers or Applicants for Service: 
Leave of Absence and 30 Days Pav When Entering Into Active Serv
ice: Officers and employees of the state who enlist in the armed 
forces of the United States, or reserve officers who apply for active 
service before they are ordered to report~ are entitled to military 
leave with pay for thirty days, the actual call into service being 
the controlling factor. ( 467.25, C., '39) ------------------------------------------------ 130 

Status of Soldiers Honorably Discharged Before and After December 
7, 1941: A soldier discharged from military service subsequent to 
December 7, 1941, is entitled to relief as provided by Sec. 3828.051, 
C., '39, while a soldier discharged previous to December 7, 1941, is 
not entitled to relief since he has not served in a war ..................... 143 

Status of Soldiers Now Serving in Present Emergency: Soldiers now 
serving in the present emergency are not entitled to relief provided 
by Sec. 3828.051, C., '39, when they have not been honorably dis-
charged from service ..... ---------------------------------------------------------------.--··---------·· 142 

Subscriptions to Newspapers Not "Relief": Subscriptions to news
papers do not fall within the meaning of the word "relief" as used 
in § 3828.051, C., '39, and.the relief commission is without authority 
to pay for such subscriptions from the soldiers relief fund. (3828.051, 
c.' '39) ------ ·------ .. ----------------------------------------------------------------------------------------------- 11 

Tax Exemption: Military Service in Army of United States Allies: 
Honorable Discharge Required to be From United States Army: 
"Discharge from Draft": No Exemption Basis: Persons, whether 
citizens of the United States or of foreign countries now residing 
in the United States, who received honorable discharges from the 
Canadian army for service during the World War, and a person 
who received a discharge from the draft in the United States are 
not entitled to taxation exemptions, because the exemption law con
templates an honorable discharge from the military forces of the 
United States. ( 6946, C._, '39) -----------------------------------------------------------·-- 79 
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Taxation: Exemptions: Resident Widowed Mother of Non-Resident 

World War Veteran: Although a World War Veteran resides out-
side the state, his widowed mother who lives in Iowa and is de
pendent upon the veteran for support, is eligible for tax exemption 
under Section 6946, C., '39, (6946, C., '39) (Ch. 242, 49th G. A.) .. 140 

Taxation: Homestead Tax Credit: Person in Military Service: Senate 
File 248, 49th G. A., removes the homestead tax exemption resi
dence requirement for a person in military service. The renting 
of a homestead by a person in service will not defeat the homestead 
credit. (Ch. 239, 49th G. A.)................................................................ 45 

Taxation: Poll Tax: Exemption to Iowa State Guard Members: 
Members of the Iowa State Guard are exempt from paying. poll 
tax. (467.24, C., '39) (Ch. 74 (2), 49th G. A.) .................................... 205 

Taxation: Soldiers Exemption: Construction of Statute: Senate File 
333, 49th G. A., should be construed to allow a soldiers tax exemp
tion to the holder of the legal or equitable title to property. Ap
plicants for soldiers exemption for the 1941 tax payable in 1942 
must file an application for such exemption before July 4, 1941, 
and a claim filed before June 1, 1942, will secure an exemption on 
the 1942 tax payable in 1943. (Ch. 242, 49th G. A.).......................... 44 

SPOUSE 
See Husband and Wife 

STATE GUARD 
See Iowa State Guard 

STATE INSTITUTIONS 
Glenwood State School: Feeble-Minded Persons: Return from Insti

tution to Parents or Guardian Without Court Order: Board of Con
trol Powers: No Return to Persons Other Than Parents or Guard
ian: The board of control may return any inmate of the school for 
the feeble-minded at Woodward and Glenwood to his parents or 
guardian, but in no case may an inmate be returned under Par. 
3405, C., '39, to any person except his parents or guardian. (3405; 
3439; 3440, c., '39) ...................................................................................... 123 

Glenwood State School: Minors Committed: County of Mother's Legal 
Settlement Liable to State for Expense: Where a child is committed 
to the state school at Glenwood the county liable for the expense to 
the state is the county wherein the child's mother has established 
legal settlement. .......................................................................................... 179 

Liens: Ca;re of Persons in County and State Institutions: Section 
3604.1, C., '39, creates a lien in favor of the county and against 
the real estate of a person or the spouse of a person for assistance 
furnished under chapter 178. It does create a lien for treatment oi 
an insane or idiotic person in a county home or asylum or in a 
private hospital or sanatorium, but does not create a lien for the 
treatment of inebriates at state hospitals or elsewhere, or for as
sistance to tubercular patients at Oakdale Sanatorium, students at 
the Vinton School for the Blind, the Council Bluffs School for the 
Deaf and Dumb, or inmates of the Toledo Juvenile Home. (3604.1, 
c., '39) ............................................................................................................ 27 

Men's Reformatory and State Penitentiary: Cigarette Sales Only to 
Inmates: Permit Not Required: A retail permit is not required for 
the sale of cigarettes at the canteens in the men's reformatory and 
state penitentiary, where cigarettes are sold only to inmates and 
all profits are used for the entertainment and benefit of the in-
mates. (Ch. 78, C., '39) .............................................................................. 83 
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Oakdale Sanatorium: Indigent Persons: Costs Paid from General 
Fund or Poor Fund: The cost for the care of patients at Oakdale 
Sanatorium may be paid from either the county general fund or 
the county poor fund. (3399; Ch. 189.6, C. '39) --------------------------------.. 115 

Paroles: Widow's Pension: Husband Not "Confined" When Paroled 
From State Institution: Widow Not Entitled to Pension: A man 
who is released on parole from a state institution is not "confined" 
in the institution within the intent and meaning of Sec. 3643, C., 
'39, and his wife is not entitled to a widow's pension. (3643, C., '39) 105 

Woodward Hospital and School: Feeble-Minded Persons: Return from 
Institution to Parents or Guardian Without Court Order: Board of 
Control Powers: No Return to Persons Other Than Parents or 
Guardian: The board of control may return any inmate of the 
school for the feeble-minded at Woodward and Glenwood to his 
parents or guardian, but in no case may an inmate be returned 
under Par. 3405, C., '39, to any person except his parents or guard-
ian. (3405; 3439; 3440, C., '39) ---------------------------------------------------------------- 123 

STATE OFFICERS, DEPARTMENTS 
AND EMPLOYEES 

Agricultural Department: Railroad Scales: No Authority to Inspect: 
The department of agriculture has no authority to inspect and 
charge a fee for the inspection of railroad scales used exclusively 
for determining the amount of freight to be charged, as the service 
provided by the scales is not a "commodity" within the meaning of 
§ 3266, c., '39. (3266, c., '39) ___________________________ :______________________________________ 24 

Auditor of State: Meetings of County Officers: Expenses Allowable by 
Board of Supervisors: The state auditor may, when necessary, 
call a meeting to instruct county officers as to any particular duties, 
and it is proper for boards of supervisors to allow claims of offi
cers for expenses at such meetings ..... -------------------------------------------------- 102 

Auditors: Compensation: Amount of Per Diem and Expenses: County, 
municipal, and school examiners and their assistants are to be paid 
a per diem of not to exceed $7.00 each for each .day they work and 
their actual and necessary expenses, in accordance with Chapter 65, 
49th G. A., (125, C., '39) (Ch. 65, 49th G. A.)------------------------------------ 114 

Board of Parole: District Courts Authority to Commit to Board of 
Parole Persons Granted Suspended Jail Sentence: Under the 
provisions of Sec. 3801, C., '39, the District Court has authority to 
commit to the Board of Parole persons convicted of a felony and 
given a suspended jail sentence and paroled under the provisions 
of Sec. 3800, C., '39·---------------------------------------------------------------------------------- 144 

Children's Boarding Homes: License When No Children Under 14: No 
Collateral Attack on License by Another State Department: Tuitfon 
Payable by State: A children's boarding home license issued to 
a home which has only three children who are between the ages of 
14 to 21 should not be subject to collateral attack by another state 
department, and the state should pay the school tuition of such 
children when the boarding home is not in the school district of 
their legal residence. (3661.057; 4283.01, C., '39) _________________________ ,_ 117 

Elective Officers: Military Service: Leave of Absence to Inductees: 
It is not necessary that persons inducted into military service ask 
for or obtain a leave of absence under § 467.25, C., '39, as amended 
by Senate File 16, 49th G. A., which applies to elective officers of 
the state, its subdivisions, and municipalities. ( 467.25, C., '39) .... 41 
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Employees, Also Members of State Guard: Compensation: State 
employees being also members of the Iowa State Guard are en
titled to additional compensation as provided by § 467.25 as amend
ed by Ch. 74, 49th G. A.; 467.21, C., '39, except that when on 
active duty under martial law or aid to civil authorities they are not 
entitled to additional $1.00 per day, ________________________________ , ______________ ........ 168 

Employees: Military Service: 30 Days Pay When Entering Military 
Forces Second Time: State employees who received 30 days 
pay upon being inducted into military service, and who returned to 
work after being discharged because of being over the age limit, 
are entitled to a full 30 days pay when called back into military 
service. (467.25) (Ch. 73, 49th G. A.>--------------·------------------------·-----·-· 136 

Employees: Military Service: Public Officers and Employees Inducted: 
Thirty Days Pay: State and municipal officers and employees 
inducted into military service other than the national guard prior 
to March 19, 1941, are not entitled to thirty days pay under Section 
467.25, C., '39, as amended by Senate File 16, 49th G. A.______________ 62 

Employees: Military Service: Volunteers or Applicants for Service: 
Leave of Absence and 30 Days Pay When Entering Into Active 
Service: Officers and employees of the state who enlist in the 
armed forces of the United States, or reserve officers who apply 
for active service before they are ordered to report, are entitled to 
military leave with pay for thirty days, the actual call into service 
being the controlling fetor. (467.25, C., '39)---------------------------------------· 130 

Employees: Vacation Time- Considered Earned Vacation: Changing 
Positions With State: Vacation Time Follows to New Position: 
Vacation time granted to State Employees should be treated as 
an earned vacation and where employee leaves one state depart
ment to go to work for another state department his vacation time 
should follow him to his new employment. (Ch. 90, 49th G. A.) ____ 184 

Executive Council: Taxation: Sales of Property Acquired by Taxing 
Bodies: Advance Approval of Sales of a Large Number of Tracts 
Not the Exercise of Proper Discretion: Sections 7265 and 102.60.4, 
C., '39, contemplate that taxing bodies shall exercise discretion in 
the sale of tracts of real estate for a sum less than the amount of 
taxes, subsequent interest and penalty, and for a taxing body 
to give advance approval covering a large number of tracts would 
not be the exercise of proper discretion. ____________________________________________ 113 

Grand Army of the Republic: Property of Disbanded Post: Rights of 
State Department: The state department of the Grand Army of 
the Republic is entitled to the property of any disbanded post unless 
it is shown that the post has voted to dispose of its property, in 
the manner provided by the rules and regulations of the G. A. R. 61 

Highway Commission: Farm-to-Market Road Fund Not Required to 
Match Federal Aid: Allocated to Secondary Road Construction 
Fund: Any funds in the Farm-to-market fund which are not 
needed to match federal aid shall be allocated to the secondary 
road construction fund of each county for construction purposes 
only. ( 4686.33, C., '39) ------------------------------------------------------------------------------ 5 

Highway Commission: Maximum Wheel Load: Construction of Statute: 
Chapter 178, 49th G. A., which amends Section 5035.12, C., '39, 
increases to 8,500 pounds the maximum load permitted on any one 
wheel of a vehicle. Any distril5ution of load in excess of this amount 
is a violation of statute. (5035.12, C., '39; Ch. 178, 49th G. A.)______ 90 
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Insurance Commissioner: Retaliatory Statute: Reciprocal or Inter

Insurance Exchange: A domestic reciprocal exchange need not be 
actually licensed to do business in the state of domicile of the 
foreign exchange seeking to do business in Iowa before the In
surance Commissioner is permitted or required by Chapter 280, 49th 
G. A., to retaliate in the collection of taxes or fees ......................... 191 

Insurance Commissioner: Unearned Premium or Assessment Reserve: 
Computed on Entire Premium or Assessment Stated in Policy: The 
unearned premium reserve to be held by an insurance company 
under Sec. 8939, C., '39, should be computed on a percentage of the 
premium stated in the policy, and the reserve· for unearned 
premiums or assessments under Sec. 9042.1, C., '39, should be com
puted on the entire premium or total amount of assessment, even 
though payable in installments. (8939; 9042.1, C., '39) ............... 111 

Iowa State Guard: Compensation on Active Duty: Same as U. ·s. 
Army: Officers and enlisted men of the Iowa State Guard, while 
in active service, shall receive the same pay and allowances as 
paid for the same rank and grade for service in the army of the 
United States. (467.21, C., '39) (Ch. 74 (4), 49th G. A.) .............. 166 

Legislature: Retrenchment and Reform: No Authority to Investigate 
or Propose Legislation: There is no authority for the Committee 
on Retrenchment and Reform to engage in any investigation or to 
prepare proposed legislation, and no authority to expend any of 
the funds provided for in Chapter 34, 49th G. A., for such purposes. 
(42; 45, c., '39) ............................................................................................ 170 

Printing Board to Let Contracts, Prescribe Standards of Printing, Stock, 
and Materials: Departments May Designate Forms and Contents: 
Section 183, C., '39, provides ·that the printing board shall let 
contracts for all printing for all state offices, departments, boards, 
and commissions when the cost of such printing is to be payable 
out of any taxes, etc., collected for state purposes; and Section 
1921.017, C., '39, gives the Iowa Liquor Control Commission author
ity to make rules and regulations prescribing what official seals 
should be attached to packages of liquor, but such authority is 
limited to prescribing the design and contents of such seals and 
does not include or abrogate the power of the printing board to let 
the contracts for the printing of such seals or to prescribe the 
standards of printing, stock, or materials. (Ch. 14, C., '39; Ch. 
93.1, c., '39) ------------------·-------------------------------------------------------------------------······ 56 

Superintendent of Public Instruction: Appeals: Teachers Not Hired 
or Re-Hired: No Jurisdiction: A County Superintendent of Schools 
does not have jurisdiction to appeals of teachers who are not hired 
or re-hired by School Board Directors, consequently the State Su
perintendent of Public Instruction has no jurisdiction in the matter. 
4237; 4298, c., '39) .... ------------------------------------------------------·························· 182 

Warden of Penitentiary: Copy of Mittimus Delivered on Demand of 
Inmate: Tender of Fee: The Penitentiary Warden must deliver 
a copy of a mittimus when demanded, by an inmate, when fees for 
such copy are tendered, as provided by law. (12488, C., '39) .... 194 

STATE PENITENTIARY 
See State Institutions 

STATE PERMIT BOARD 
Wholesale Liquor Dealer With Federal Permit: Loaning Money to 

Individual to Establish Beer Business: Violation of Iowa Statute: 
The loaning of money by a wholesale liquor dealer, operating under 

/ 
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a Federal permit, to an individual to establish a beer business 
within this state is in violation of the statute prohibiting whole
salers of beer from having any interest in a place of business where 
beer is sold at retail. (1921.117, C., '39) ............................................ 77 

STATE PRINTING BOARD . 
See State Officers, Departments, and Employees 

STATE TAX COMMISSION 
See State Officers, Departments and Employees, also Taxation 

STATUTE OF LIMITATIONS 
See Limitations 

STATUTES 
See also Words and Phrases 
Drainage Districts: Redemption from Sale for Special Assessments: 

Bonds as Payment: Section 7495.1, C., '39, permitting drainage 
bonds to be applied upon the payment of delinquent assessments, 
is a special statute granting unusual rights and should be strictly 
construed, and since it does not mention that the bonds may be used 
to redeem the property from tax sale, such redemption cannot be 
effected by offering the drainage bonds as payment. (7272; 
7495.1, c., '39)............................................................................................ 21 

Maximum Wheel Load: Construction of Statute: Chapter 178, 49th 
G. A., which amends Section 5035.12, C., '39, increases to 8,500 
pounds the maximum load permitted on any one wheel of a vehicle. 
Any distribution of load in excess of this amount is a violation of 
statute. (5035.12, C., '39; Ch. 178, 49th G. A.)................................ 90 

Taxation: Soldiers Exemption: Construction of Statute: Senate File 
333, 49th G. A., should be construed to allow a soldiers tax exemp-
tion to the holder of the legal or equitable title to property. Appli
cants for soldiers exemption for the 1941 tax payable in 1942 must 
file an application for such exemption before July 4, 1941, and a 
claim filed before June 1, 1942, will secure an exemption on the 
1942 tax payable in 1943. (Ch. 242, 49th G. A.).................................... 44 

STOCKS 
Taxation: Bank Stock Owned by Iowa Residents in Out of State Banks: 

Bank stock in out of state banks owned by residents of Iowa is not 
subject to taxation in Iowa. (6985, C., '39) ............................................ 51 

SUPERVISOR DISTRICTS 
Districts Abolished by Voters Decreasing Number of Supervisors: Sub

sequent Increase: Election at Large: Where voters decrease the 
number of supervisors the Supervisor Districts are abolished and 
when subsequently the number of Supervisors is increased the 
Supervisors must be elected at large. (5108-5111, C., '39) .............. 148 

Elections: No Candidates for Office: Name Written In: Less Than 
10% Required: No Nomination: No Method Whereby Nomination 
Can be Made: Where no candidates filed in a supervisor district 
and one person's name was written in but failed to receive 10 per 
cent of the number of votes for governor at the last general elec-
tion there was no nomination and no method whereby a nomination 
could be made. (594, 614, 624, 625, C., '39) (Ch. 81, 49th G. A.) 163 

SURPLUS COMMODITIES 
Person Receiving Surplus Commodities: Not Supported by Public 

Funds: A person receiving surplus commodities is not being sup
ported by public funds within the meaning of § 3828.088, C., '39, 
and may acquire legal settlement if not served with notice to depart. 46 
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Indians: Commission of Insanity: Jurisdiction: The Tama county 

commission of insanity has no jurisdiction over insane Indans 
residing on the Sac and Fox Indian reservation in Tama county. 
(Ch. 110, 26th G. A.)·········-···---------------·--····--------------------------------------------- 47 

TAX COLLECTOR 
Delinquent Personal Tax Collector: Appointment: Compensation: 

Designation of Taxes to b(;l Collected: Collection of Delinquent 
Tax for Current Year: A board of supervisors may authorize the 
appointment of a delinquent personal tax collector and may desig
nate the delinquent tax to be collected, which may include the de
linquent tax for the current year, and must fix the compensation of 
the collector within the maximum allowed by Section 7225, C., '39, 
(7225; 7226, c., '39) ------------------------------------------------------------------------------------ 125 

TAX COMMISSION 
;3ee State Officers, Departments and Employees, also Taxation 

TAX LISTS 
Cost of Publication: Charge Made Only for Each Description: The cost 

of publication of the tax list should be chargeable against the prop- -
erties listed, and only thirty cents may be charged for each descrip
tion. The county may not make an additional payment for the 
general statement and the subheads in the tax list. (7246; 7247, 
c., '39) ---·------------------------------------------------------------------------------------------------------ 103 

TAX SALE 
Compromise Tax Sale: Amount Required for Redemption: The owner 

cannot redeem from tax sale by tendering the amount paid by an 
assignee under a compromise agreement, but must pay the amount 
for which the property was sold plus penalty and interest and the 
amount of all taxes, interest and costs paid by the purchaser or 
his asignee for any subsequent years. ( 7265; 7272, C., '39) -------------- 93 

Drainage Maintenance Assessment: Levy Between Issuance of Tax 
Certificate and Tax Deed: No Lien: The holder of a tax sale 
certificate is not compelled ·to pay a drainage maintenance tax 
levied against the land between the time of taking the tax sale 
certificate and the issuance of the tax deed .... --------------------------------------- 205 

Drainage Districts: Redemption from Sale for Special Assessments: 
Bonds as Payment: Section 7495.1, C., '39, permitting drainage 
bonds to be. applied upon the payment of delinquent assessments, 
is a special statute granting unusual rights and should be strictly 
construed, and since it does not mention that the bonds may be used 
to redeem the property from tax sale, such redemption cannot be 
effected by offering the drainage bonds as payment. (7272; 
7 495.1' c., '39) ---------------------------------------------------------------------------------------- ---·-- 21 

Lien of Suspended Tax: A tax sale for delinquent general taxes may 
be had when there is also a tax lien against the property for sus
pended general tax for prior years, but such tax sale will not serve 
to cut out the lien of the suspended general tax. (6952, C., '39)________ 17 

Old Age Assistance: Annual Tax Sale Statute as Amended: Non-Effect 
on Statute Providing for Suspension of Taxes of Old-Age Assistance 
Recipients: Section 7244, C., '39, as amended by S. F. 310, 49th 
G. A., does not affect or repeal § 6980.1, C., '39, providing for sus
pension of·taxes to persons issued a certificate of old-age assistance 
until after the death of the old-age assistance recipient or after 
such recipient goes off the old-age assistance rolls. (7244; 6950.1, 
Ch. 264, 49th G. A.)-------------------------------------------------------------------·-------------- 55 
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Property Acquired by County Under Public Bidder Statute: Discretion 
of Board of Supervisors: The Board of Supervisors of a county 
which has acquired property under the public bidder statute may 
use discretion in selling the property so long as it acts in conformity 
with § 10260.4, C., '39·---------------------------------------------------------------------------------- 22 

Property Acquired by Taxing Bodies: Advance Approval of Sales of a 
Large Number of Tracts Not the Exercise of Proper Discretion: 
Sections 7265 and 10260.4, C., '39, contemplate that taxing bodies 
shall exercise discretion in the sale of tracts of real estate for a 
sum less than the amount of taxes, subsequent interest and penalty, 
and for a taxing body to give advance approval covering a large 
number of tracts would not be the exercise of proper discretion. 113 

TAX TITLES 
Quiet Title Actions of County: County Attorney's Duty: It is the 

duty of the county attorney to prosecute quiet title actions for 
the county without any additional compensation even though there 
are several actions to be commenced to quiet title to land acquired 
by the county by tax title, because of errors and irregularities in 
tax proceedings. ( 5180 ( 6), C., '39) ---------------------------------------------------------- 3 

TAXATION 
Appeals: Voluntary Court Settlement of Assessment Appeals: Ch. 

202, 49th G. A. Not Applicable to Appeals Prior to Effective Date 
of Act: Section 28, Chapter 202, 49th G A., providing for written 
notice to taxing bodies of voluntary court settlement of an assess
ment appeal, is applicable only to assessment appeals perfected 
under provisions of the above chapter and does not apply to appeals 
perfected prior to the effective date of the act. __________________________________ 156 

Bank Stock: Assessment at Actual Value: "Other Property" at Per 
Cent of Actual Value: Refund Denied: Where bank stock was 
assessed at actual value in accordance with § 7003, C., '39, a refund 
was denied when based on the fact that "other property" was as
sessed at a percent of actual value, since any "erron~ous or illegal" 
assessment was with reference to "other property."-------------------------- 151 

Bank Stock Owned by Iowa Residents in Out of State Banks: Bank 
stock in out of state banks owned by residents of Iowa is not subject 
to taxation in Iowa. ( 6985, C., '39) -----------·------------------------------------------ 51 

Capital Stock: Exemption: Foreign Merchandising Corporation Doing 
Business Entirely Within Iowa: The capital stock of a foreign 
merchandising corporation which does business entirely within the 
state is exempt from taxation in Iowa. ( 6944, C., '39) -----------·-------- 92 

Cancellation: Board of Supervisors Power to Cancel or Remit Taxes 
Previously Suspended: The County Board of Supervisors may 
cancel or remit taxes assessed against property for any number of 
years when such taxes have been previously suspended under pro
visions of §§ 6950, 6950.1, C., '39. (6951, C., '39) -------------------------- 158 

Cemeteries: Tax Levy for Nonowned Cemeteries: One-Fourth Mill 
Limit Regardless -of the Number of Cemeteries: Cemetery trustees 
are authorized by § 5562, C., '39, to levy a tax not to exceed one
fourth mill, to improve and maintain any cemetery not owned by the 
township, regardless of the number of such cemeteries. ______________________ 156 

Delinquent Personal Tax Collector: Appointment: Compensation: 
Designation of Taxes to be Collected: Collection of Delinquent Tax 
for Current Year: A board of supervisors may authorize the ap
pointment of a delinquent personal tax collector and may designate 
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the delinquent tax to be collected, which may include the delinquent 
tax for the current year, and must fix the compensation of the 
collector within the maximum allowed by Section 7225 C. '39. 
(7225; 7226, c., '39) ____ ............................................................... : ...... : ......... 125 

Delinquent Personal Taxes: Interest and Penalty Not to be Collected 
After Four Years: Inapplicability to Realty Taxes: Section 7194 
C., 39' which provides that no penalty or interest, except for th~ 
first four years, shall be collected on taxes remaining unpaid four 
years or more, applies only to personal taxes. If real estate taxes 
remain unpaid for more than four years, full penalty and interest 
should be collected, and the property should be sold for the delin
quent tax. (7194, C., '39) .... :................................................................. 84 

Drainage and Levee Districts: Board of Supervisors acting as Governing 
Board: Not Required to Publish Proceedings: A county board of 
supervisors acting as the governing board of a drainage and levee 
district need not publish its proceedings. Failure to publish such 
proceedings will not affect the validity of proceedings whereby 
new bonds are ordered and new assessments spread to pay the bonds. 
(5411, c., '39) .............................................................................................. 86 

Drainage Maintenance Assessment: Levy Between Issuance of Tax 
Certificate and Tax Deed: No Lien: The holder of a tax sale 
certificate is not compelled to pay a drainage maintenance tax 
levied against the land between the time of taking the tax sale cer
tificate and the issuance of the tax deed............................................... 205 

Emergency Relief Funds: Maximum County Poor Tax Levy Required 
to Qualify for State Funds: The maximum tax that any county 
mus,t levy for its poor fund in order to qualify for state emergency 
relief funds is three mills in all counties except Polk and Woodbury 
and five mills in those two counties. The extra 25% which might 
be levied under chapter 59, 49th G. A., has no effect and does not 
relate to the words "maximum amount authorized by law for poor 
relief" as used in Sec. 3828.114, as amended by chapter 149, 49th 
G. A. (3828.114, C., '39) (Ch. 59, 49th G. A.; Ch. 149, 49th G. A.) 132 

Exemption from Taxes Must Be for Current Year: Under § 6950, C., 
'39, which provides for the suspension, cancellation, and remission 
of taxes for the current year, it would not be proper for a board of 
supervisors to order in 1940 the remission of 1938 taxes payable 
in 1939. ( 6950, C., '39) .............................................................................. 34 

Exemption: Military Service: Chinese Relief Expedition: Philippine 
Insurrection: A record of military service alone is not sufficient 
where tax exemption is being sought by virtue of applicant being a 
soldier of the Chinese Relief Expedition or the Philippine Insurrec-
tion. (6946, C., '39) .................................................................................. 175 

Exemption: Resident Widowed Mother of Non-Resident World War 
Veteran: Although a World War Veteran resides outside the state, 
his widowed mother who lives in Iowa and is dependent upon the 
veteran for suuport is eligible for tax exemption under Section 
6946, C., '39, (6946, C., '39) (Ch. 242, 49th G. A.) .................................. 140 

Exemption: Soldiers Exemption: Change of Designation of Property: 
After filing a claim for tax exemption for military service, the 
claimant may change his designation of property after June 1st, but 
not after the tax for a succeeding year has become a lien against the 
property designated. .................................................................................... 94 

Exemption: Soldiers Exemption: Construction of Statute: Senate File 



INDEX 309 

TAXATION-Continued PAGE 

333, 49th G. A., should be construed to allow a soldier's tax exemption 
to the holder of the legal or equitable title to property. Applicants 
for soldiers exemption for the 1941 tax payable in 1942 must file 
an application for such exemption before July 4, 1941, and a claim 
filed before June 1, 1942, will secure an exemption on the 1942 
tax payable in 1943. (Ch. 242, 49th G. A.)--------------------··········· .. ······· 44 

Exemption: Soldiers Relief Law: Status of Soldiers -Now Serving in 
Present Emergency: Soldiers now serving in the present emergency 
are not entitled to relief provided by Sec. 3828.051, C., '39, when 
they have not been honorably discharged from service ..................... 142 

Exemption: War Veteran or Widow of Veteran: Residing Outside of 
State: No Right to Soldiers Tax Exemption: A World War 
veteran or a widow of a Civil War veteran who has an actual resi
dence outside the state of Iowa, but who maintains a voting residence 
in Iowa, is not entitled to a soldiers tax exemption under the statute 
providing "he is a resident of and domiciled in the state of Iowa." 
(6946 as amended by Ch. 241, 49th G. A.).............................................. 73 

Federal Soldiers and Sailors Relief Act: Taxation: Dwelling Must be 
Occupied When Entering Service: Under the Federal Soldiers 
and Sailors Relief Act a dwelling must be occupied by a person 
entering the military service, or his dependents, at the time he enters 
the military service before he can avail himself of the provisions 
of said act..................................................................................................... 196 

Fiduciaries: Certificate Showing Personal Tax Payment for Five 
Years: Refusal When Previous Taxes Unpaid: Statute of Limita-
tions Inapplicable: A county treasurer correctly refuses to give a 
certificate showing that there are no unpaid personal taxes against 
an estate for five years, when all personal taxes previous to the five
year period have not been paid. Section 11007, C., '39, barring an 
action after five years, is not applicable, as no "action" is involved. 
(11007, C., '39; 12781.1, C., '39) (188 Ia. 295) ..... ·-·-························· 140 

Fruit-Tree and Forest Reservations: Fences: Tax Exemption: Where 
a fruit-tree or forest reservation is fenced so as to restrain live
stock from entering from adjoining land, it is not necessary to 
fence the reservation along the public highway in order to qualify 
for a tax exemption·-················-································································ 46 

Homestead Tax Credit: Denied to Person Owning House on Leased 
Land: No homestead tax credit should be granted to persons who 
merely own a house located on leased land. (Ch. 329.6, § 6959, C., 
'39) ·················································································································· 160 

Homestead Tax Credit: Person in Military Service: Senate File 248, 
49th G. A., removes the homestead tax exemption residence require
ment for a person in miltiary service. The renting of a homestead 
by a person in service will not defeat the homestead credit. (Ch. 
239, 49th G. A.)··········································-·····-··········································· 45 

Hospital Ward in County Home: Tax Levies: Legality: The board 
of supervisors of a county has the power to establish wards in any 
public or private hospital, but not to establish a hospital ward in 
the county home, and therefore tax levies for such ward in the 
county home are not legal. (5367, C., '39) ............................................ 30 

Insurance: Foreign Assessment Life Insurance Companies: Business 
Tax: Certificates: Senate File 100, 49th G. A., does not impose 
a tax on business done during the year 1940 by foreign assessment 
life insurance companies which operated under Chapter 400, C., '39, 
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and the certificates of such companies for 1941 should be issued 
without the payment of such tax. (7022 as amended by Ch. 245, 
49th G. A.)...................................................................................................... 63 

Insurance: Foreign Insurance Companies: Tax on Gross Premiums: 
Dividends Left to Purchase Paid-Up Additions to Policy: The tax 
on gross premiums of foreign insurance companies must be based 
on the premiums received, which must include dividends left by an 
insured with a company to purchase paid-up additions to his policy. 
(7022, c., '39) ·································································;···························· 16 

Insurance: Retaliatory Statute: Reciprocal or Inter-Insurance Ex
change: A domestic reciprocal exchange need not be actually li
censed to do business in the state of domicile of the foreign exchange 
seeking to do business in Iowa before the Insurance Commissioner 
is permitted or required by Chapter 280, 49th G. A., to retaliate in 
the collection of taxes or fees ................................................................... 191 

Investment Contracts: Installment Payments: Assessment Made Before 
and After Maturity: Investment contracts providing for install
ment payments for the purcnase of a securities unit are taxable 
and should be assessed before and after maturity ............................... 159 

Moneys and Credits: Deduction for Debts: Joint Signers of Note and 
Mortgage: Two persons who have signed a note and mortgage 
may not each take a deduction for money and credit tax in the 
amount of the face value of the obligation, but the deductions 
should be either in the amount that each received by way of con
sideration from the payee of the note, or the probable liability in 
the amount that the taxpayer believes he will be compelled to pay 
if a principal and surety relation exists. (6988; 9477, C., '39) ............ 20 

Motor Vehicles in Hands of Dealers: A dealer's registration of private 
passenger motor vehicles is sufficient to give rise to a personal 
property tax exemption on the vehicles and the exemption extends 
to all automobiles owned by the dealer irrespective of whether they 
bear dealers license plates. (5004.04, 5008.26, C., '39) ··············'····· 50 

Old Age Assistance: Tax Sales: Annual Tax Sale Statute as Amended: 
Non-Effect on Statute Providing for Suspension of Taxes of Old
Age Assistance Recipients: Section 7244, C., '39, as amended by 
S. F. 310, 49th G. A., does not affect or repeal § 6980.1, C., '39, 
providing for suspension of taxes to persons issued a certificate of 
old age assistance until after the death of the old age assistance 
recipient, or after such recipient goes off the old age assistance 
rolls. (7244; 6950.1, Ch. 284, 49th G. A.)............................................ 55 

Pinball or Music Machines: Pinball machines, music machines, and 
other such property may be assessed for taxation purposes to the 
party who has the property in his control or in his place of business. 
(6956-6958, c., '39) ······················································································ 71 

Poll Tax: Compromise of Delinquent City Poll Tax: The board of 
supervisors has the same authority to compromise the delinquent 
city poll tax as it has in the case of the usual personal property 
tax where the tax is not a lien on the real estate. (6236, C., '39) 106 

Poll Tax: Exemption to Iowa State Guard: Members of the Iowa 
State Guard are exempt from paying poll tax. (467.24, C., '39) 
(Ch. 74, (2), 49th G. A.) ............................................................................ 205 

Poor Fund: Support of Insane Persons at County Farm: Tax for In
sane Support Not Levied: The county poor fund can be used 
only for the relief of poor persons and should not be used to pay 
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the expense of keeping insane persons at the county farm. If no 
tax has been levied for the support of the insane, such support 
must b~ charged to the general fund. ( 3604, C., '39) ........................ 39 

Property "Frozen" by Federal Government Subject to Assessment and 
Taxation: Personal property "frozen" by order of the Federal 
Government is subject to assessment and taxation ........................... 155 

Redemption from Tax Sale: Notice of Expiration of Right: Affidavit: 
Person Deceased in Whose Name Property is Taxed: The statute 
providing for serving notice of expiration of the right of redemp
tion from tax sale does not provide for service upon any other 
persons if, when an attempt is made to serve notice, the person in 
whose name the property is taxed is deceased. When there is no 
one upon whom notice can be served, an affidavit of service setting 
forth the facts and filed with the county treasurer eliminates the 
necessity of notice. (7279, C., '39) ........................................................ 22 

Refunds: Board of Supervisors: Erroneous Tax Assessment: A 
Board of Supervisors has the duty to direct a refund of erroneously 
assessed property. (7235, C., '39) ............ : ............................................. 174 

Religious Organizations: Exempt Property Acquired by Individual 
from Religious Organization: Taxable for Full Year: Where tax 
exempt property is acquired by an individual from a religious 
corporation prior to levy of tax, such property is subject to tax 
for the full year in which the property is acquired. (70 Ia. 396; 
207 Ia. 1238) .................................................................................................. 201 

Sale of Property Acquired by County: Discretion of Board of 
Supervisors: The Board of Supervisors of a county which has ac
quired property "under the public bidder statute may use discretion 
in selling the property so long as it acts in conformity with 
§ 10260.4, c., '39........................................................................................... 22 

Sales of Property Acquired by Taxing Bodies: Advance Approval of 
Sales of a Large Number of Tracts Not the Exercise of Proper Dis-

. cretion: Sections 7265 and 10260.4, C., '39, contemplate that taxing 
bodies shall exercise discretion in the sale of tracts of real estate 
for a sum less than the amount of taxes, subsequent interest and 
penalty, and for a taxing body to give advance approval covering 
a large number of tracts would not be the exercise of proper dis-
cretion ............................................................................................................. 113 

Sales Tax Accrued When Assignment for Benefit of Creditors Made: 
Priority of Claim: Right of Action: Where a merchant makes an 
assignment for the benefit of creditors and is indebted to the state 
for accrued sales tax, the tax commission may file a claim with the 
trustee which will be entitled to priority over general creditors by 
virtue of statute, even though the tax commission may have the 
right to institute direct suit against the merchant. ( 6943.058; 
6943.087, c., '39) ·························································································· 82 

Sales Tax: Cooperative Creameries and Creamery Associations: Butter 
and Dairy Products Exchanged for Cream Supplied by Members or 
Stockholders: The sales tax should be collected upon the gross 
receipts of cooperative creameries and creamery associations result-
ing from the exchange of butter or other dairy products for cream 
supplied by members or stockholders. (6943.074, 6943.075, C., '39) 101 

Schools and School Districts: General Fund Estimates: Limitation: 
A school corporation, not maintaining a high school district, cannot 
make an estimate for general fund higher than the actual cost of 
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operating the schools within the district and the cost of educating 
high school students outside the district. ( 4386, C., '39) ------------------ 203 

School Tax Offset: Postgraduate Tuition: No school tax offset may 
be allowe.d. a parent against the payment _of postgraduate high 
school tmtwn, regardless of whether the high school attended is 
located within or without the school district of the parent's resi
dence. ( 4269; 4273, C., '39) --------------------------------------·····--·----····---·······-·--·· 12 

Suspended Taxes: Old-Age Assistance Recipient: Payment by Sub
sequent Owner: One who owns property upon which the taxes have 
preyiously been suspended and who is not a recipient of old-age 
assistance must pay the full amount of the taxes suspended, without 
penalty, plus six percent interest from the date of suspension. 
(6952, c., '39) ···--------------------------------------------------------------------------------------------- 25 

Tax List: Cost of Publication: Charge Made Only for Each Descrip
tion: The cost of publication of the tax list should be chargeable 
against the properties listed, and only thirty cents may be charged 
for each description. The county may not make an additional 
payment for the general statement and the subheads in the tax 
list. ( 7246; 724 7, C., '39) -------------------------------·-··------------------------------·--·· 103 

Tax Sale: Compromise Tax Sale: Amount Required for Redemption: 
The owner cannot redeem from tax sale by tendering the amount 
paid by an asssignee under a compromise agreement, but must 
pay the amount for which the property was sold plus penalty and 
interest and the amount of all taxes, interests and costs paid by the 
purchaser or his assignee for any subsequent years. (7265; 7272, 
c., '39) --------------------------------------------------------·--···-------------------------------------------- 93 

Tax Sale: Lien of Suspended Tax: A tax sale for delinquent general 
taxes may be had when there is also a tax lien against the property 
for suspended general tax for prior years, but such tax sale will 
not serve to cut out the lien of the suspended general tax. ( 6952, 
c., '39) -------------------------·---·---------------------------------------------------------------------------- 17 

Use Tax: Purchases by Political Subdivisions: Purchases from out
of-state sellers by political subdivisions within the state are subject 
to the Iowa use tax. (Ch. 329.4, C., '39, (221 Ia. 642; 222 Ia. 488) 82 

W. P. A. Projects: Board of Supervisors Without Authority to Expend 
County Funds for WPA Project to Make Scientific Valuation of 
Realty for Purpose of Taxation: The board of supervisors of a 
county has only such powers as are expressly, or by necessary im
plication, delegated to it by the legislature and the statute conferring 
general powers to the supervisors will not permit such board to 
expend county funds for a WPA project to make a scientific valua
tion of realty in the county for the purpose of taxation, and especial
ly so where the project is not a part of the regular assessment but· 
an independent project. (5130, C., '39) -----------------------------------·------------ 78 

Warehousemen to Furnish List of Owners of Property Stored: Failure 
to Furnish' List: Warehousemen Considered Owner: Assessor 
should ask for the list of owners of property in warehouses and if 
such list is furnished the property is taxable to the owners, how
ever, if such list is not furnished the warehouseman is considered 
the owner for the purpose of taxation. ( 6973, 697 4, C., '39) ---------- 155 

TERM OF OFFICE 
County Superintendent: Starting and Terminating: A county super

intendent of schools who take office on the fh'Bt secular day of 
September, 1942, will serve only until the first secular day of 
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August, 1945, or until his successor is elected and qualified. ( 4096, 
C., '39) (Ch. 156, 49th G. A.)----------------------·-------------------------··-----·------------ 167 

TOLEDO JUVENILE HOME 
See State Institutions 

TOWNS 
See Municipal Corporations 

TOWNSHIPS 
Local Board of Health Jurisdiction: City Park Outside City Limits: 

Township Jurisdiction: In the absence of a statute giving the local 
board of health of a city jurisdiction beyond the corporate limits 
of the city or town, the local board of health of a township in which 
is located a city park which is outside the city limits, has jurisdiction 
to handle all health matters arising in the city park. (2228; 5805, 
c., '39) ---------------------------------------------------------------------------------------------------------- 13 7 

Township Clerk: Compensation: Funds from Which Payable: Com
pensation for township clerk provided for by Sec. 5572 (2), C., '39, 
is to be paid from funds coming into his hands by virtue of his 
office and are not to be paid from county funds. ________________________________ 149 

Township Trustees: County Att01·ney to Represent: Trustees Without 
Authority to Employ Counsel: Exemption: It is the duty of the 
duty of the County Attorney to represent the Township Board of 
Trustees, the trustees have no authority to employ counsel unless the 
interests of the township are adverse to those of the county. 
( 5544; 5545, c., '39) ·----------------------------------------------------------------------------------- 197 

Use Tax: Purchases by Political Subdivisions: Purchases from out
of-state sellers by political subdivisions within the state are sub
ject to the Iowa use tax. (Ch. 329.4, C., '39) (221 Ia. 642; 222 
Ia. 488) ·-------------------------------------------------------·------------------------------------------------- 82 

TREES 
Highways: Hedges and Trees Growing in Highway: No Duty on Adjoin

ing Landowner to Trim or Destroy: There is no duty on adjoining 
landowner to trim or destroy brush or trees growing naturally 
upon public highways which are not being used as hedge or fences. 
(Ch. 247, C., '39) ------------------------------------------------------------------------------------------ 190 

TUITION 
See Schools and School Districts 

UNEMPLOYMENT COMPENSATION LAW 
See Employment Security Law 

UNIFORMS 
Police Officer in Attendance While Dancing Permitted Where Beer 

is Sold: Oath of Office Required: Bond and Uniform to be Fur
nished Without Expense to Operator: Compensation Determined 
by Local Authorities: Under the statute requiring a policeman to 
be in attendance at all times while dancing is permitted in a place 
of business where beer is sold, such officer is required to take the 
regular oath of office and furnish a bond and uniform both without 
expense to the operator, and such officer's compensation is to be 
determined by the local governing bodies. ( Ch. 114 35 (b), 49th 
G. A.) -------·--··-····---------------------------------····------------------------------··-----------------------· 76 

USE TAX 
Purchases by Political Subdivisions: Purchases from out-of-state sell

ers by political subdivisions within the state are subject to the Iowa 
use tax. (Ch. 329.4, C., '39) (221 Ia. 642; 222 Ia. 488) --···------·-------· 82 
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VACANCY IN OFFICE PAGE 
Elections: No Candidates for Office: Name Written In: Less Than 

10% Required: No Nomination: No Method Whereby Nomination 
Can be Made: Where no candidates filed in a supervisor district 
and one person's name was written in but failed to receive 10 per 
cent of the number of votes for governor at the last general election 
there was no nomination and no method whereby. a nomination could 
be made. (594, 614, 624, 625, C., '39) (Ch. 81, 49th G. A.) ............ 163 

Retrenchment and Reform c~mmittee: No Authority to FiU Vacancy: 
There is no authority which may make an appointment to fill a 
vacancy created by the resignation of a member of the Retrench
ment and Reform Committee of the General Assembly of Iowa. 
(39, C., '35; 35, C., '39) (Ch. 39, 48th G. A.) .................................. 165 

VACATIONS 
State Officers and Departments: State Employees Vacation Time 

Considered Earned Vacation: Changing Positions With State: 
Vacation Time Follows to New Position: Vacation time granted to 
State Employees should be treated as an earned vacation and where 
employee leaves one state department to go to work for another 
state department his vacation time should follow him to his new 
employment. (Ch. 90, 49th G. A.) ...................................................... 184 

VETERANS 
See Soldiers, Sailors, Marines, and War Nurses 

VINTON SCHOOL FOR THE BLIND 
See State Institutions 

VITAL STATISTICS 
County Registrar May Not Appoint Self as Local Registrar: Not 

Entitled to Local Registrar's Fees: The clerk of the district court, 
as county registrar of vital statistics, may not appoint himself 
local registrar, and as county registrar he is not entitled to receive 
the fees payable to the local registrar for services as contemplated 
by Chapter 114, C., '39, as amended by Chapter 117, 49th G. A. 
(Ch. 114, C., '39) (Ch. 117, 49th G. A.) ................................................ 112 

Local Registrar: Deputy County Registrar Not to Act as Local Regis
tra1·: A Deputy County Clerk who has been appointed as Deputy 
County Registrar should not be appointed as Local Registrar, for 
the reason that in the absence or disability of the County Registrar 
to perform his duties the Deputy as Local Registrar would be com
pelled to report to himself as Deputy County Registrar. (Ch. 114, 
C., '39) (Ch. 117, * 7, 49th G. A.) .......................................................... 154 

VOTlNG 
See Elections 

W P A PROJECTS 
Board of Supervisors Without Authority to Expend County Funds for 

WPA Project to Make Scientific Valuation of Realty for Purpose of 
Taxation: The board of supervisors of a county has only such 
powers as are expressly, or by necessary implication, delegated to 
it by the legislature and the statute conferring general powers to 
the supervisors will not permit such board to expend county funds 
for a WP A project to make a scientific valuation of reality in the 
county for the purpose of taxation, and especially so where the 
project is not a part of the regular assessment but an independent 
project. (5130, C., '39) ............................................................................ 78 

Fairground Buildings: Resolution by Board of Supervisors Unauthor
ized: A board of supervisors has no authority to pass a resolution 
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to continue a WP A project of improving and rebuilding certain 
buildings on the fairgrounds, the resolution making the county liable 
if certain provisions are violated. (2907, C., '39) ................................ 88 

WAR NURSES 
See Soldiers, Sailors, Marines, and War Nurses 

WAREHOUSEMEN 
Taxation: Warehousemen to Furnish List of Owners of Property 

Stored: Failure to Furnish List: Warehousemen Considered Own
er: Assessor should ask for the list of owners of property in ware
houses and if such list is furnished the property is taxable to the 
owners, however, if such list is not furnished the warehouseman is 
considered the owner for the purpose of taxation. (6973, 6974, 
c., '39) ............................................................................................................ 155 

WEAPONS 
Permit to .Sell Concealed Weapons: Sale by Individual.: Section 12951, 

C., '39, was not intended to be limited to dealers engaged in the 
business of selling weapons. Therefore, an individual who owns a 
revolver and sells it must obtain a permit to sell weapons which may 
be concealed on the person and must report the sale. ( 12951-
12954, c., '39) ................................................................................................ 35 

WHARVES 
See Docks and Wharves 

WIDOW OF VETERAN 
Soldiers Exemptions: Domicile and Residence: Residing Outside of 

State: No Right to Soldiers Tax Exemption: A World War veteran 
or a widow of a Civil War veteran who has an actual residence 
outside the state of Iowa, but who maintains a voting residence in 
Iowa, is not entitled to a soldiers tax exemption under th.e statute 
providing "he is a resident of and domiciled in the state of Iowa." 
(6946 as amended by Ch. 241, 49th G. A.).............................................. 73 

WIDOWED MOTHER OF VETERAN 
Taxation: Exemptions: Resident Widowed Mother of Non-Resident 

World War Veteran: Although a World War Veteran resides out
side the state, his widowed mother who lives in Iowa and is depend
ent upon the veteran for support is eligible for tax exemption under 
Section 6946, C., '39 (6946, C., '39) (Ch. 242, 49th G. A.) .............. 140 

WIDOW'S PENSION 
Husband Not "Confined" When Paroled from State Institution: Widow 

Not Entitled to Pension: A man who is released on parole from 
a state institution is not "confined" in the institution within the in
tent and meaning of Sec. 3643, C., '39, and his wife is not entitled 
to a widow's pension. (3643, C., '39) .................................................... 105 

Legal Settlement: Husband and Wife Nonresidents: Death of Husband: 
Wife Not Entitled to Return to County of Legal Settlement Before 
Man-iage: Where husband and wife established a residence outside 
the state the wife cannot elect to return to the county of her legal 
settlement at the time of her marriage ................................................. 160 

Notice to Depart: Widow in Care of Child: Within One Year: Notice 
to depart as provided by § 3641, C., '39, must be served·, on a widow 
in care of a child, within one year and Ch. 148, 49th G. A. extending 
the time to two years is not applicable to the above section ............. 158 

Remarriage of Widow: Right to Pension After Divorce from Second 
Husband: When the right to a widow's pension, under § 3641, C., 
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WIFE 

'39, is extinguished by the widow's remarriage, and such marriage 
and the stepfather's responsibility to support her children terminate 
in divorce proceedings, she again becomes entitled to such pension 
since the mother is the only person legally obligated for their sup
port. ( 3641, C., '39) ( 164 Ia. 208) -------------------------------------------------------- 11 

See Husband and Wife 

WITNESSES 
Expert Witness Fees: Allowance by Justice of the Peace: A justice of 

the peace court may allow expert witness fees. (11326; 11329, 
c., '39) 

Fees: County Sheriff, Clerk, or Recorder: No Authority to Receive 
Fees: Fees Not Taxed: Refund of Fees Received: A county 
sheriff, clerk, or recorder may not legally receive witness fees for 
testimony given on matters pertaining to his office, and no witness 
fee should be taxed when such officer is testifying. Where such 
officer has received a witness fee, it should be refunded to the party 
who paid it·-------------------------------------------------------------------------------------------------- 135 

Fees: Municipal Court: Unpaid Costs in Class "C" Cases: County 
Liable Only for Witness Fees and Mileage: A county is not liable 
to the city for unpaid costs in class "C" cases in municipal court 
other than for witness fees and mileage. ( 10666; 10670.1, C., '39) __ 116 

Fees: Physicians and Surgeons: Fees for Examination of Insanity and 
as Witness Before County Commission of Insanity: A physician 
appointed by a county commission of insanity to examine a patient 
and certify whether the patient is sane or insane is entitled to 
compensation for his services and to a witness fee to compensate 
him for time spent in testifying before the commission, even though 
the physician has signed the information against the patient. 
( 3549' c., '39) ------------------------------------------------------------------------------- ----·- ----------- 7 

Fees: Public Officers: County Home Steward: The steward of a county 
home who receives a salary from the county is a public official with
in the meaning of section 11328, C., '39, and is not entitled to a 
witness fee for testifying at a county insane commission hearing on 
the insanity of a former county home inmate. ( 3541; 3228.118; 
11328, c., '39) ------------------------------------------------------------------------------------------------ 43 

WORDS AND PHRASES 
See also Statutes 
"Commodity": Railroad Scales: Service Rendered Not "Commodity": 

The department of argiculture has no authority to inspect and 
charge a fee for the inspection of railroad scales used exclusively 
for determining the amount of freight to be charged, as the service 
provided by the scales is not a "commodity" within the meaning of 
§ 3266, c., '39. (3266, c., '39) ---------------------------------------------------·-------------·-- 24 

"Medical Attendance": Poor Fund: Glasses, False Teeth, Braces, etc., 
for Relief Clients: Expenditures for glasses, false teeth, trusses, 
braces, artificial limbs, and the like can be interpreted as "medical 
attendance" for relief clients and may be paid from the poor fund. 
( 3828.099' c., '39) ----------------------------------------·------- --- ------------------·------------ ------ 38 

"Medical Discharge" from Military Service: Soldiers Relief: A 
"medical discharge" should be considered in the same category as 
an honorable discharge·-------------------------------------------------------------------------------- 143 

"Public Official": County Home Steward: The steward of a county 
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home who receives a salary from the county is a public official 
within the meaning of section 11328, C., '39, and is not entitled to a 
witness fee for testifying at a county insane commission hearing 
on the insanity of a former county home inmate. ( 3541; 3828.118; 
11328, c., '39) ----------------------------------------------------------------------··----------·----------- 43 

"Public Scales": Penny and Slot Machine Scales: Penny and slot 
machine scales are public scales within the statute defining "public 
scales" and must be licensed and license fees must be paid for their 
operation. (3258-3260, C., '39) ----------------·------------------·---·-------------············· 19 

"Residence": Beer Permit Renewal: Permittee Absent from State: 
Question of "Residence" for Council: Where Class "B" beer per~ 
mittee is temporarily absent from the state it is for the council to 
determine whether permittee is a "resident" or "citizen" of Iowa 
in renewing the permit. (1921.104, C., '39) ------··-·----------------- _ 194 
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