To The General Lgsenbly of Towa:

In accordence wlth Chepter 511, Aote of the

Forty~ninth General Asgembly, the HSupreme Couvt of Iows hes

prescribed and herewlth reports to the Generel Assenbly rules

of vleadlng, practice and procedure gand Tormg of proceds, write
and notlees, fof proceedings of a c¢lvil nature in courts of
this state, for the purpose of simpllfylng the same, and of
promotlng the speedy determlnation bf Litipation upon 1%s
merits.

These rules pre the result of efforts over a perilod
of about twenty-two monthe durlng which a study has been mede
of' the ruleé of procedure ln this stete snd in other Jjurlde-
dgletbions, lncluding the new ruies promulgated by the Supreme
Court of the Lnited Btetes. During this veriod the court
héﬁ had the valuable asglstence of an advieory committee, ap=
polnted by the court, coﬁaiating of fifteen repregentotive and
able lawyera, end some twenty subcommlibees of equally capable
atiorneys snd judpges.  Mueh eredit ls due the meubers of the
comitioo and subconmittees, whose nanes sre llsted in thie
repori, All éerved without conipensatlon.

Tentotive drefts of these rules were furnished %o
every lawyer and Judge in lowe, Trom ﬂhom soveral hundread com~
municetlons vere recelved, Vhese communications wvere care-
fully considercd. ihe tentetive draite vere glso dlscussed
in meetinge of lavyers held in eﬁerj Judlelel distriét in this

stete.



Whe Flnel revort of the advlisory commliitee was
subnilbted to the court about December 10, 1942.  Sinee that
time each member of the court hes carefully studied the ye-
vort end nuserous changes have been mede thereln. |

This report includeg:

1. Names of members of the advisory conmittee.

2. lames of membera of the Guﬁcommitteea.

de  Bome informatlon regarding the work oif the
committeen.

4. Table of contents.

5. The rules.

6. Aponendix I, showlng siatubes affccﬁed by these
myles. {(The Ancluaslon of a statute in this table by no
meens indleates thet the exlsting procedure hes been changed
by these rules. Lhe greater vortion of the statutes listed
ag of no further forece and effect have heen Ancorporaied 1n.
the rules elther verbatli, in substance, or with alight
modificaclong, ) |

Ten udditlonal coples of this report are being fur-
nished to the General Assembly (twelve in all).  While these
are gbout 211 the coples now gvallable, arrengeuents cen pro=
bably be mede to furnish the Generel Asecnbly with many addl-
tional cownies, nerheps one for eoch member, 1f so desired.

Respeetfully submitied,

Chief Jusiice,
Buprene GCourt of Lows

R i

Deg MHolnes,
Jenuary 28, 1943.



L. prembers of the advisory Comalitee to assisi
the Court in nreparetion of Rules.
wWayne G. Cool, Chalrman
Seott County, (Davenvors).

Haxrley Y 3tlpp, Viee~choimaan
Polk County, -(Des Holnes).

Hepold G. Ceriwrlghi
Warshall County, {(Mershelltown).

Kenneth R. Gook
1i1le County, (Glenwood).

. P. Donohue
Ghlekapew County, (New ilampton).

Dan G, Duteher
Johngon County, (Lowa CiLty).

Judge Henpy if. Graven
Cerro Gordo County, (Clesr Lake).

Curtic W. Gregony
Dadles County, (adel).

T. ¥. Ingersoll
l.inn County, (Cedsr Raplds).

Denls M. Kelleher
Webster County, (Fort Dodge).

George . Hurpay
oVBrden County, {Sheldon).

Moyd K. Pajge
Growlord County, (Denlson).

G, F. 5%1twill :
woodbury County, (Sloux CLTY )

Hoecoe PP, ‘Whone
Jeflerson Gounty, (Palrfield).



John K. Valentine _
Appanoose County, {Centervilie.)

I¥. dembers of the various Sub-coanrlttercs

don Bearnes
Linn County, {(Cedar Sarldae,)

L. L. Drierly
Janrer Gounty

N

(Wewton, )

Hobhert Du

lnaater
Hlacw hHews

4
1

County, (Haterloo.)

iy 1's Clowgh
Cerro Gordo County, (Mason ULGy.)

¥red Cromwell
pes Yolnes County, (Burlington.)

Ge 8. Cooper
iadlson County, (wWinterset.)

John I, Dorgan _
Seott County, (bDavenport.)

Lue Llwood
Howard County, (Cresco.)

L. 1., Forslling
“oodbury County, (Sioux Clty.)

rarl Gelser
Pottawattenle County, (Councll Bluffs.)

Pred Cllehrlat Jr,
Foecalontas County, (Lsurenc.)

Gtenley Haynes .
- Cerro Gordo County, (Meson CLby.)

Moinman M. Hays
Marion County, (Lnoxville.)

Allen A, Herplcolk
Tolk County, (Des Molnes,)



e He Hines
Shelby County, (Marlan,)
Harry §. Joinson
Linn County, (Cedar Waplds.)

Cpalg P, Kennedy
Blackhawk County, (Waterloo.)

B, 0, Horft
Jasner County, (Newton.)

L. ko Linnan
Kossuth County, (Algons.)

Alan Lotn ]
vebeter County, (Fort Dodme.)

Mo Jo Manseg
Audubon County, (Auvdubon.)

Jeagse L, HMarshall
Woodbury County, (Sloux CLlty.)

Tapl H. #eCold .
Henry County, (¥Meunt Pleasant.)

J» s McGeeney
PFloyd County, (Cherles City.)

E. Y. MeManus
Lee County, (Keokuk.)

welter MeNetd
wanello County, (OGtwawa, )

Prancis J. ¥ullen .
sebster County, (Fort Dodge.)

Rabert Munger
rioodbury County, (%loux City.)

. hdwln Moore
Polk County, (Pes Moineg,)

Hen B. Poor . ,
Des Moineg County, {Hurlington.)

CLiPford Fowell
nontgonery County, (Red Oak.)



e Helvel Hichter
Allanalkes County, (Yeukon.)

Thonas B.. Roberts
Folk County, (Des Molneg,)

T, e, Noduian
Cherokee County, (Cherokee.)

Gearye J, Heger
ilack Hawk County, (.aterloo.)

Frank *J. dJenneflf
Hoaneoek County, (Britt.)

thn A. Lenneff :
sero rordo County, (Meson Cilty.)

Ldward L. Slaanons
Avranooge County, (Centerville.)

Pe J¢ Slepgers
Jasper County, (Hewton.)

H, ¥. Zlinnong
Linn County, (Cedar Rapilde.)

Beryy J. Olek
woodbury County, (Sioux

\J

1[ )

Heinrlch ¢. Taylor
Davie County, (Nloowmfleld.)

Henry Telaake
Sloux County, (Oranze CLty.)

Belley “Webber
Henello County, (Ottwawa, )

V. A: WestTall

Cerro Gordo County, (Mason CLby.)
Allen vYhitfield

Polk County, (VDes Moilnes.)

The menbers of The Advisery Comnltiee were
alteo aeinbers of the various sub-comnittees. bach member
of the Commlitbee was & chalrnan of a neé vtlou]nr aubm-

comnlitee and wag active in the subecomnlittee s work,



By

attendlng ita aeetlgza and dolng some of the reseamch
relahed Lo the asub)ect satter wlth whlceh that rnardlceular
sub-counilttee dealt. ‘

{51, HNupber of Commlttes Weeblngo.

Twenby «ix.

IV, Humber of Dayes Svent by the Comnlittee In Committee
neaslong.

: PLity. (Thls Cigure does not Anclude the
Nikaber of days svent by the Comslilitee members in sub-
coanlites ceas

V., Aporoxlmate Number of ¥an-houwrs Scent in Comalttee
Segalong by Commwittee Membern.

_ 2,709, (This figure does not include
tiae spent by Comumittee members An the sub-commlttee
ceagslong; nor doeg 1t Include time gvent by sub-connittee
menbers at Commlttee sesalions. )

v, Mporoxlinate Nunber ol Man-hours Hrpent by HSub-
ceommittee Megberg In Committee Sesglong.

' 246, (Frequently & member of a sub-
comnittee who had done & grest deal of research on a
particular problem was asked to attend & Complttee
meeting when thet vriblen was under discusslon by the
Committee. )



o

YItl. . Approximste Total Nupber of Man-hours Spent ln
' Comnlotes Seasalons.

%, Db,

VIET, Avwroximate Nupnber of Men-hours Sment on RBules
ook o | '

Comnlttee Work by Ats Chalmaen, wayne ¢, Uook.

_ 876,  (Phia Tigure covers bthe tlne arent
up to Novenber 20, 1948.)

Y

LE. Aowroxlmate Hunber of Han-bours Spent on Hules
Comnittee Work by ite Revorber, Paul B. DeWiit.

1,420, (fhis tlaee was seent during the
nerlod beglnning on about May 1L, 1841, and ending
July 1, 1942,) "

Ao roproxlonate Hunber of Man-houra Spent on Rules
Committee Work by the Administretive Asslatant.

892, (Thie time was event during the neriod
" : X 5 i H “y ) :
bepinnlng on July 13, 1942 and continulng un o date,)
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DIVISION I

OPERATION OF RULES

Aoplicebility: Effective Dabes; SBtatutee Affected.

bpod

(a)  Apolieablility, These Rules shall govern the

prectice and procedure in all courts of the Btate, elcept
where they expressly provide otherwise, or statutes not
affected hereby provide'ﬂifferent vrocedureg in particular
courts or caséd. -

(b) Effective Date, These Bules. will take ef-

feet on July 4, 19&3;"They govern all proceedings in
acticng brought after thay.téke effect, and els0 fﬁrthér
?roceeﬂingﬂlin achlons then ﬁenaing, exoept 5o the extent
that in the opinlon of the ecourt in which the actlon la
pending ﬁheir épplicaﬁion_in a varticuler actlon pending
when'the-ﬁules take effect would not be Ffeasible, o1 goulﬁ
work lnjustice, in whleh event the formex vrocedure aprliee,

- {e) Commencement of Action Pending Effective

Datie of Buleg. Where a defendant hes been gerved wlth
originagl notlce prlor to July 4, 1943 for a term of courd

to be convened after cald date, the valldlty and effect of



S
auch notice &and of tre ssrviece thereof gheall ve determin-
edd oy the slatates In force at the time of service. der-
viove ol wplgipal notice on £ll other defendants in The
sme or olher sclicng, enid the validiity and elTeect lhereol,
shall ve wpoverned uy bLhiece ndles.

(d)  Stetavtes allecied. After these Hales take

elfect conrts and lltigstlon ghall no longer pe governat
by blie statuales lisgted ln coluamn ) oif othe JTenle aponended,
to these Raleg as assendix L, and the osractlce and osrouced-

b

gre shell no longer oe In aceordance therewlti,



DIVIE 10

ey Tt i

ACTIONS, JOTNDER OF AGTIONS AND PARTIESH

A, Partleg Generally. Canacliy

®, Real Party in Interest, Every actlon must be
prosecuted in the name @f the real party in interest. Bud
an executor, administrator, guardisn, trustes of an express
trust; or a party wlth whom or in whose neme & contraoct is
made for anotherts beneflit, or a party apecially'authorized
by statute, may cue In hila own name wilthout Joining thg
party for WhD”G benefit the actlon la proseculed.

(Goﬁe Secp. 10967, 1L0968.)

D Pub}igmgggi When & bond or other lnatrument
frlven to the gtate, county, school or other munlclpal
O”ﬁOﬂ“t on, or to any officer or person, lg lntended for
the securdty of the public generally, or of parilcular
individuals, actlon nmay be broughﬁ-theraon? in the name
of any person intended to be thus secured, who bhag supe
teined aﬁ injuey 1n congeqguence of a bre&ph thereofr e
cept when otherwiﬂe.provlagda

(Code Sec, 100825

BTihTs Aivision repiaces chapiers AB5 and 486 of the Gods
and supersedes all Bectlons Tharein whilch are nog expressly
retalned, )



4, rarinerships. Acllons may be brougnt by or
agalngt vartnerships as guch; or agalnat any or all
partners with or without joining the fign, Judgnent
againgt o parthershlp may be enforced against aertnershin

property and that of any partner served or appearing in

the sult. A new action will Lie .n the origlnal cause

i

againet any partner not so served or appearing. The Court

may order absent partners brought in.

(Code Bec. 109835 wlth laast sentence

&
added. )

b3

shong. - Yorelgn corporationa may

5.  Forelgn Corpors

sue and be sued in thelr corporate name, excent as
prohiblted by statute,
(Code Sec. L0984 modlfied in view of
Sec, B427 denylng right of unqualliied

foreign corporation to sue ln certaid
85868, ) '

6, Seductlon, An unmarrled female may sue. for her

E 4w A e g e

own seduction.

(Code Sec. 10985.)

7. Asslgnees, Exceotlon. The assignment of a

R

thing in actlon, except transfer of a”negotiable ingtrunent
for velue in good falth before maturlty, shall be wlthout



B

prejudlee to eny defense, covnterclolm or cause of aetlon
metbured oy not, 1T metured when pleafed, exlsting apalnst
the esglgnor An favor of the varty vleadlng it.

(Code Bee. 10971.)

.

8. Injury op Death of Minowr. A father, or if he

oo 48 S P g B g

be dead, imprlsoned ov hes deaerted the family, then the
nother, nay sue for the expense and aetual loss of ser-
vices wesuliing Twom injury to or deeath of s minor child.

{Code Bec. 10986.)

9. Actlong By and Avalnst Htoke. The state may
sue ln the same way as an Individugl. No securlty shall
be requlred of 1it. Tt may be sued as provided by any
peatutes In force at the iHlne. |

(Code Bees. 10980, 10990.1,
10980, 2 and 10990. 5. )

10. HMagrried Wonen; Husband znd Wife. 4 maryied

T e R TEI R o )

woman may sue or be sued without jJjoining hexr huaband.
L poth are sued, she may defend in her ouwn right; and

AT elther fells to defend, the other may defend for

hoethe
(Goﬂe Se_cﬂ¢ 10992, 1.09935, )



11 Degertion of TFemlly. When e huegband bhas deserted
his Tamily, thé wife may brosecute o defend ia hls name
any actlon whlch he might have prosecuted or defended, arnl
ehell bhave the same powers and righte therein as he might
have had: under like circumsbances the husband shall hgve

the same right,
{Code Sea. 10994,

12. Minore; Incomnetentg. An action of a minor or
any snerson Judlelally adjudged lncompetent shall be brought
by hle guardian 17 he have one; otherwise the minor may sue
by a nexty friéna, and the incompetsnt by a guardian appointed
by the Court for that wurposep. The Court may dismlse =uih
action or subatlitute another puaprdian ox friend for ithe

ward's benefit.

(Code Beos. 10995, 10996,)

2 Defﬁngq{pv_I@ggmggﬁegy. PrisoﬁerwfgﬁgL, No
juﬂgmenﬁ_without.a defense shall be entered against a
'party then a minér, or conflned in a penltentiary, reforma-
Sory or any state hogpital for the insane, or one judiclally
ad judged iﬁcompgtent, or whose physician 6ertifies to the
Court that be eposers o be mentally 1ncapable'of.cann
ducting his defense. Such defense ghall be by guardiﬁn ad

Litam; but



the regular guardlen or the attorney apnearing for a

competent party say defend unless the Court supersedes

Itiim by a guardian ad lites appointed in the ward'a intereast.
(Parte of Code Secas, 10989, 10997, 1100

giodified and combined, Trovision for
cases certlfied by physlclan ia new, )

14, Guardlen Ad Litem. If a party, served with

origlnal notlce, appears to be subject to RNule 13, the
Court may anpolnt a guardlan ad lites for him, or subgtitute
another, in the ward's Interest. Applicatlion for such
aprointment or substltutlion may be by the ward, 1f comvetent,
or & minor over l4 years old; otherwlae by hla regular

guardlan or 4f there be none by any friend, or eny narty

to the actlion.

fia 1o JDEERLLY, BIG, Qoonrrvipe RENCINE GUAE RSB
RaTa 17 a2 02 AR SN0 B
For class actions see Rule 42.

For angwer of guardian ad litem see Rule 71.

(Other parts of Code Secg, 10998,
10992, 11000 combined. kllminates
appolntimment by the Clerk, Permlts

a co-defendant, as well as plalntlff,
to epply for appolntment,)

tB) Substitutlon of DParkite

sy

15, Subgtltution at Death; Limitatlon. Any substitutlon

of legal reoresentatlives or succegssors in interegt of a’



deceaged porty, pemmiited by statute, must be ondered
within two years after the death of the original parsy.
If hig right suevives entirely to those already partles,
the actlon shall continue among the Burviving parties
without gubatitution.
(Bubgtitution is now permltied by
Cade Bec, 10959 which Lsg not affected
by the ﬁuiea; This Rule le a limltg~
tion on the tlme for esubetitution,

It ie similar to Fedaral Ru]es 20w g1,
D5-p+2,)

16, Granafer of Inberest. Tranefer of an intereast in
a pending actlon shall not abate 1%, but may be the occaplon

Tor bringing in new partiea.
iCode Sec. 10991.)

17, Xoeapnelty Pending Actilon. Iff, during pendency

A

of an actlion, a party ls. Judiclally adjudged incompebentd,
or confined in any state hospltal for the'insane, or 1T hle
nhysiclan certifien to the Court that he appears o be
mentally lneapable of aecting in his own'behalf, his
puardian shall be Joilned with him, or, 1f there be none

the Court shell eppoint a guardlan ad Litem for any marby
thus adjudpged, confinad of certliiled,

(See, 11001 modifled o sdapt 1t Go
these Rules.)



8. Nonabatement Mn Case of Guardianshiu. then a
‘guajutunshlp shall ceaae by the deéth of the guardlan, hig
removal, or otherwlse, or by the decease of hig ward any
actlon or nroceedlng then wending shall not abate, but
hils successor or the person for whom he was gunrdlan, or
the executor or adminlatretor of auch nergon, #s the case
may PG{U}11fB: ghall be subgtituted or Joined ag a narty
thereto, or, 1L no applleatilon ig made for s_:l.!.bﬂl‘;.‘t‘(-\.l‘i:{CJJL
the Cou: ' may on 1is own motlon, appoint o speclal guard:an
or adninistrator to represent the deceased party in the
actlon.

{Code Sec. 12583 with addltlonal

nrovision permlittlng anpnotnbment

of a speclal guardian or adninlstrator. '

19, MajJorlty of Minor. If a minor party attalns

legal majority, he shall continue as & narty in hils own

Freht,

( Nel's'n )

20. Offlcers; Repregentatives. Wwhen any opublic

offlelal, or any adminlstrator, cxorese lLrustee or other
pergon in a representative capaclty, ceases to he such
while a party to a sult, the court may order hls successor

brought in and subgtltuted for hilm.

(New. Analogous to Wederal Lule 20-d.)



LO.

21, Notlece te fubstitubted Party. The order for
L e o e i ‘vr- ~%<—:-"¢y-_-

subgtitubion shell fiz the time when the subgtituted

»

party shall sppesr, and the notlee to be glven him., In

age of gubsbltutlion of a legal vepresentative of a de-

P

eased varty the noblce shall be -served as in case of

oﬁiginal anotices. In all Oubvﬂ cases a shorter time may

be pﬂ acﬂibcdb

(New. Code Bec. 10959 whioch 1s not’
affected hy these Rules requlres
notice the same as origlnal notlce
whare a perasonal vepresentative la

gubastituled for a party who diea.
This Rule iLe conglabent with that
gtebute and covers notloe in other
cagen of subgtltutlon,)

22, fctions Joingd. A silngle plaintdiff may loln
in the same peltltion as many cavaes O actlon, leﬁél or
equiteble, independent o alternative, as he may have
againgt a single. defendant.

(Suponmedeu GCofle Beo, L0960. Thig
and the following Rules adopt a

pOllPV of Liberal Jjoinder of both
gebiong and partices. Rule 186 of
Teial and Judgment permlts ssparabtlon

for trial where possglble prejudﬂoe o
greater oonvvnjunce warfanusa)

b

25.  Semey Mulblple Pluintiffs. Any number of

peraons who elain any rellel, Jointly, reverally or



1L,
alternatively, avislng oub of or respeoting the same
transactlon, oceurrence or serles of Gtransactlons on
ooouUITences, may Join as plaintiffs In a single actlon,
when it presenbs or involves any questlen of law on
fach common Ho all of wthem, They may Join any cauwses
of action, legel or equiteble, independent or alternatlve,
held by any one or more of them which arise out of suoh
trangactlon, occurrence of gerles, and whleh present or
Lavolve.any comuon questlén ofllaw oy fact.

(Bupersedes Code Sécs, L0280 and 10969,

Anglogous fo Federal Rules L8~a, 20-a,
See comment under Aule 22,)

24, Pérmiaslve_gginder of Defendants,

(a) Generslly. Any number of defendanta
may bhe jolned in one aotlon which éaserta againgt them,
Jointly, severally or In the.alternatlye, any right %o
rellef ln vespeci of, or arising out of the same Grange
#0Glon, oceurrence, or serles of-ﬁfanaaotiona 0F OGCUIYRNees ,
when ény question of law ox fact ocommen o all of them le .
presented or lnvolved,

(b} Bpeciel Provisions-~Jdoint Gommon Carrlers,

Sectiong 10977 to L0980 inclusive of the 1939 Code, relating
to Joint common carvierse shéll remaln in force,

(Paragraph (a) le new, Iy 1s the
substance of Federal Rule 20-a and
supersedes all Lowa statutes ap to
opGlonal jolnder of defendants save
those retained in the second pacagraph. )



0. Necessary Perties; Nonjolnder.

(a) Lxcent as nrovided in thie Rule, all
nersons having a Joint interest in any action shall be
Joined on the same side, butl such persons_faillng;to
Join as nlaintiffs mey be wmande defendants, This Rule
doesg not anply Lo class acblons under Rules 42-47, nor
af feclt the optlons nernltted by Secetlons 10975 and 10976
of the Code.

(b) A party is indlsnensable if his Interest
la not severable, and hls absence wlll prevent the Court
Froin rendering any Judgment between the nparties belove i
or LI nobwithstanding his absence his interest would
neceggarlly be inequltably affected by a Judgment rendered
between those before the Courid.

(c¢) If an lndlﬂpensabie party is not before
the Court, 1t shall order hlin brought in. When rersonsg
are not vefore the Court who, althouzh not indlspensable,
ought %o be partles 1T comnlete rellef ls to be accorded
* between those already narties, and when necespary Jurls-
dletion can be obitalned by service of origlnal notlce
in any manner provided by these Rules or by statute, The
Court shall order thelr names added as narties and orliginal
notice served ucon them, ,If such jurlsdicfilon cannof® be
had except by thelr consent or voluntary anuearanée, the

Court may nroceed wlth the hearing snd determinatlon of



the cause,. but the judgment rendered therein shall

not affecht thelr righta or llabilities.

For weivhod of

(Cade Secs. 10975 and 10876 are
expresaly retained by vnar (a).
varagrenhs (a) and (k) ceplace
Code Seos. L0981 and 109%2 and,
ike Mederal Rule 19-b, attempt ¢

better statement of bthe diffeyrence
between partles whose unavoldable
absence does, and doesg nob, defen
the actlion. For Iowa cases on

] : narties, ges Gunney Vv.
581, 203 N. V. 1

Oriaman. 123 Iows 699

-

A nparvy nead not

be interegsted in obtaining or defending agalnst all ihe
velief demanded. Judghent may he given respeching one or
more parties sccording to their resvectlve rights or

LiablEitles.

bee Rules 186 . and 12). .

(Mew. See Federal Rule 20-a.
Pliminates the need of comnleie
nubuality between parties which
heretofore ofben precluded jolnder.)

27, Hemedy

(a) Parties. Mlsjoinder of partles ls Bo

o Ny 'b ©o

crounf for dismissal of the actlon; bul partles @ma;
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dropped by order of the Court on ite own motlion or that
of any party at any stege of the actlon, on such terma
ag are Just, or sny c¢lalm agalinet a party lmproperly

joined may be seversed and proceeded with separately.

Por wmeparate trislp as to separabte partiep, sece Rule 186.

(b) Actipna, The only wemedy for lmproper

Jolinder of pctlons ghall be by motion., On such motlon
the Court shall either order the causes docketed separately
or @trike thoge canses whioh ghould be gtrlcken, alweya
retaining at least one cauge doclketed in the orlginal caae.
Before »ulling on such mobtlon, the party whoge pleading Lo
attacked may withdraw any of the capuses clelmed to be
migjoined.

{New. Replaces the rule that miejoinder

of asctions was grouné for demirvrer or

Alemiseal: retelinae advantages Indlcated

in Minneeote Loan & Trust Co. v. Hannaen,

206 Yowa 1060; algo glves plainiifl the

option %o withdraw, or the Gourt the

optlon to separately docket the potlong

minjoined. GCFf. Code Becs. 10263,

10964, snd Pederal Rule 21, ag $o Joinder
of parties.) .

28. Dopendent Remedles Jolngd. An actlon heretofore
cognizable only after snother has been prosesuted to con-

clugion mey be jolned wlth the latter: and the CGourt shall



creant relliefl ageooralng to Lhe subslentlve righbs of the
rartlen, Bul toere shall oe no Jolndor of #n action
dyrAalngl én Jndnmnihmr or Lusurer wlbiln ope against the
Indennlfled rarty anless a atelule so vrovices

(e Taken fron varl ol lederal
Pule lec-b. )

() Couptereialae & Uross-clelas

20, Gomrtlsory Gounterclalns A pleading aust conialn
iy (mdnuax&l vl for every cause of setion thien maltured, & 4
not the subject of & pendlng actlon, neld oy the nlercer
grelnet any woposing varty and arlising out of the tLrancaclion
a0 poourrencns Lhét e the besis of such opre ckng rarky s
¢leln, unless 1ts sadjudiceltlon would requlre the nresence
of Ltndispeheable wartles of whom Jurlsdletion cannot Le
peguired. A final Judgment on the merits shall bar sueh

)

a countercleim, although not vleaded,

Indlieneneable variles are deflined In Iule 25(b)

(This and the folleowlng Fules renlace
Code Sec. 11151, They sre new and ars
glaullar to [ederal Rule 13-:..)

5. Permisge glve COUHbEPLlBlﬂGU Unlese srohiblted by

RBule or ob: tute, 2 narly away connter lalan ggalnst an
opnpoaing narty on any cause of actlon held by him vihen the

b} P

pction wos oripinally comaenced, and metured when rlesded

Por prohiblied counterclalis see Code & rP 12174, on

g 07nv1n qnd Mulh er Ia1s!




(This 8 the mubatence of Faderal
Rule 13=b pnd of Code Sec. 11151

16

(8},

which prevenbs purchasge of counter-

claimg after pult.)

Sl dolnder of Countereleima, A party pleading

a connterclaim shall have the pame ight to join more
than one cauge of getlon as a plalntlff ig granted

under Rules 28 and 23,

~~~~~

Bee plpo Ruleg 72 ond 74

32, Counterclalm Mot Limited. A counterclalm may;

but need not, dimlnlsh or defeat recovery nought by
the oppoging party. It may colalm rellefl in extess of,
or different Trom, that sought in the opponentie
pleadings.
{See Ruleas 355, 564, F@deral Rule
Lid=n, and in?endea o elimlnste
the concept of off HPL which hag

heretofore freguently llmited
counterglalim procedure.).

N C'one—PPuiticnu,m

(a) égg“ g Louwntig_, A croga-patltion
may bhe filed by one pﬂruy nrn*nwi a copaely, on a cause

of acticen ariging out of a trdngactlon or ceccurrence

which La the basls of the ordginal acticn or any counter-

e

¢laim therdin, It way include the clailm that such coparty

is, or may be, llable to crogs-petitioner for all or part

of a olaim asserted ln the prineipal action agalnst the
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creag-petliloner.

L Subgteonce of Federal Rule L3-g.)

(b)  Againgt New Partles. When a defendant

to a petitlion, cropa-petitlion or counterelaim will, 1 held
llable thereon, therehy be entitled to a righi of setlion agalosh
one not already a party, he may move to have such party brought
in, %0 the end thalt the vights of 8ll concerned may be de-.
termined in one action. Such mobion must be pupported
by affidavit, |

(Bubstitute for Code Sec, L1155,

Taken from Wigcongin Buleas, Analogoua
to Federal Rule 14.) '

T TR AT B

54, ﬁrin%&gﬁm&ﬂmﬁguuzagﬁis@imxﬁggéggage
{a) When ﬁh@ presénce of new periles 1s
reguired to grant complete rellef as to a counterclaim
or eraas=petitlon, the Court shall orier them Lbrought

in if jurisdiction can be obtained.,

(Supergedes Code Bec. 11154,)

See aleo Rule 7d,
(b)) Wew partlag ¢hall be brought in by
merving them with origingl notiloe pursuant to Divipion IIX

of thege Rulea,
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(&) Interpleader

Rizht of 7T

leader. A pepeson who lg or nay

be expored Lo moltiple 1iability ox vwxatiﬁus Litigation
because of several claime agalngt him for the sane thing,
aay bring an equitable actlon of internleader ageinsgt all
atich claimants. fTheilr claims or (ltles need not have a
common origln, nor be ldenilcal, and wry be adverse lo,

or indevendent of each other.  Buch perszon may dlsvute

hilg lisebility, wholly on in part;

{This and the Following Rules

aupersede Code ‘fecg. 11002 to 11006,

the only lTowa interpleader gtatutes,
They liberalize the comnon law equitable
interple2der 1In Keeplng wilith modern
tendencles, )

S6.  Bame; Berefendaqggol A defendant to an actlion
whicﬁ exposes hlm Tto slmilar liabillty or Litigation may
obtain such internleader by couﬁterclaim or cross petition.
Any clalmant not alrveady before the Court may be brought
in to waintain or relinquish his claim to the subject of

the action, and on hls defeult after due service, the

Court may decree hin barred of guch clalm,

For procedure to bring in see Ruled4d .

{Parsgranhs (&) and (b) incerporats
the subgtance of Federal Rule 22(1)
and eupersede Codeé Secg. 11002, 11003.)
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37, Deposite | Dligchanrze Lf a party initi&tiqg
1ﬂterp1@ad&r_&ﬁmltﬂ Liskilivy F0¢, or moncwnerehip of,
any droperty or asmount involved, the Gourt may order 1%
denorited. in court or otherwise preserved, or secured
by bond. Afher euch depoelt the Court, on hearing all
wartien, éay gbaolve the depositor from obligetion to
such oartles as Lo the nroperty or amount deposited, be-

fore debermining the righte of the adverse clalmants.

Bubstitutlon of Clalmant. If a defendent neelka

e e T e

53]

{"(‘

an Jnuefvleaﬂer lavolving o third pergmn,'the latter may
appear and make himgelf s defendant in lieuw of the oxlginal
defendant, who mey then be dlscherged on comwlying with
Ruls 37, | |

(Rules 36-58 embrace the subsbante of

Code Secs. 11002-L1004, inclusive,)

59.  Injuncilon. After petition and returns of
ofigingal notlces are filled 1n-ah‘int@rpleaﬂerg the Court
may enjoln all partise before 1% From beglnning or ﬁrosev
cuting any other sult as to the subject of the Interpleader

until Aty fTurthey onrder.

For lsnjuncy

soe Bules 520 0L go(la.)

(Pelean in gubatance Trom FPedersl
Inte VpiﬁaaoL Acu, Title 28, U.8.0,4
Sac, 41 ( )
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40. Gogtg. Coste may be taxed agalnet the

unsuceegastul clalmant in favor of the puccessful clalmant

end the party lnitisting the interpleader.

4L Pherliff or _onflcer: Credltor. When a sheriff

or other offilcer ig sued for taking personal property
under & wellt, or for the property so taken, he mey exhiblt,
such wrlt to the Gourt, with his affldavit that the propert
ihvolved wag beken under it, The attachlng or execution
credltor shell then be Jjolned wlth tﬁe offlcer ag &
defendant; or may join on hie own appllcation. Ahy
Judgment againet the ol ficer and creditor ghall provldé
that the latter's property be flrat exhausied fo discharge

g

Boe Rule 224,

(Code Seca. 11006, 11006.)

(") Clase Actiong

42. GClasg Sotlong, [ the pereona composlng &
clapg are o numerous that it ie lmnractleable to brling all
before the Court, such number of them as will insure

adecsuate reprecentation of all may sue or be sued on
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behall of all, whera the character of The rlght lnvolved

ipi

(a) Join® or ocommon, oxr held primerily by
one. who hap refupad to enforoe 1L, thewreby entitling the
‘olase or 16s membera to do a0; or

(b) meveral, and the eotlon segks to
&djudicaﬁe claimp wvhich do, or may, affect apeciflo
propairty; or

(o) saveral, and a common question of
Law on Tact alffects the geveral rights, and o commos

relliel is apught,

(Subgtance of Federal Rule 23=a, nct
drffeming greatly from Gods 8ac, 10974
but racommanded ag & subatitute prlmarlly
o make the Mederal precedents avallable,)

B L (T S

& elase whioh may be inoreasged by others later born, do
or may make o clalm alfeoting apeciilc property ilnvolwvaed
in an actlon o whloh all Living members of the class are
parilen, any otheors latey horn shall alge bo deeme: o
have been parties to the astlon and bound by mnyAdaﬂraa

vonferad therelin,

(As bearing on the doctrine of wvirbtual
reprosentatlon, see John Hancock Mutual
Life Ina. Co. v. Doweyr, 222 Lowa 1377:
Buchan v. Garman American Lend Co,, 180
Towa 9L1; Havvig w, Randolph, 213 Towa
2, This rule requires all living
m@mbﬂra_to b partisn; not marely some
ol Ghem an ailowed by Bule 482 and by some
of the above declslong, )



44.  Shareholderis Actlons. BShareholders 1n an
Incorporated or unincorporated assoclallon, who sue to
enforce Lts rights becauge of itsg fallure to do so, sghall
support thelr vetition by alffidavlit, and allege thelr
efforts to have the directors, Urust&en o1 other ashare-
holders brlng the action or enforce the right, or a

sufficlent reagon for not wmsking such effort

(substance of nart of Federal Rule

Pa=h, )

40. Compromlse or Dlsmnls

al.  No clasa actlon shall
be comopromlsed o voluntarily dismlesed wlthout annroval

of the Court. In actions under Rule 42(a), notlce of the

nroposed comoromlse or dismplesal shall be given all menbers

of the claass in such manner as the Court may nrescribe,
otherwise notice may be given or .omitted as the Court may

direct.,

For dlgmlssal generally see Rule 218 .

40. Adequate Represeuntatlon, Before flnal Judgaent
in & clase actlon, the Court shall lnquire and deteralne
that the nartles before Lt adequately renresént the class.
I 1t deens guch reoresentatlion inadequate, 1t may orﬁer

new nartlies brought in.
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AT TP ot Py T 8 b e

47, Dofauli Judgment. No judgment by default fox
lnok of appearance shell he entered in & claés aoblong
If no member of the class appeerd, the Goﬁrt shall appolnd
an attorney to represent 1L, taxing his reagonable Teas
a8 coﬁte in the cagse. |

(New, )
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P

DLVISION ({1

P ASLIOHS

et Cosnenelng dctlons A elvlil aetlion lzo eds.enmeal

by cerving the «etfenaapt witi &n orlginal notloe

4 Toillin, lilsxltatlions. TFor the ruarmoece ol

deterawnlng whether én action har been couneuesd wiinin

Lig Slae sllowed vy stetubee for Lisitatlon ef solizas
we bier the Llultation Lahkeres An e stezbule cyeabling
Mg rPeaeny or nal, whr celivepy of ‘the orliinal notl.de L
the eheriff o tlhw county in whteh the setlion 1o braw il

clth the intent thetl Lu be ceorved lLasellately ) B

Intent chall be presused unlece the contrary arpesnrs
chall #leo be demnrn &8 copscncenesnt of the sction

{8 mersedes Code OGec 11010 )

o0, Usntents of Orliinal Hotvice.  the arliton?

natlee shell be directed to the defencant; and el asa

LY lainbliff or hls sattorney #1th the <lpgner's asaresd

#{Thiie HDivision sanrreeaes chanter 469 of the Goae, ercer
Uectlon 11006.1 Sectloneg 11072, LIOTH, 11074, 11077 and
sections 110092 to 11937, incluslve, ubhiclh reassin in force.
Cone Phontersg 457 48%7.1 on Llisaltation of Actlong re.
sein unchamged erceot thet Sec. 11012 ir superreded by
le 49 of thils Mvialon. Chenter 45& on Ilace of s iy
o renalng unchanged. )



It ghall neme the pladntiff, Lhe court, and the clty or
town, and county where the court convenes. It shall etate
elther thet the petitlon ls on file in the office bt the

e

Clerk of the Court where the action is brought, or that it
wlll be so fliled by a stated date, which must not be uore
than ten days after service., It shall notlify defendant to
apnear before sald court within the speclfied number of
days after service redqulred by Rule 53 or Rule b4, and that
unless he ao appeare, his default will be entered and
Judgwent or decree vendersd against him for the relief
demanded in the petlition, A copy of the netlitlon way be

by

5]

attached; but Lif 1% is not or if the gservige 1

b

publlcation, the notlce shall contaln a generval statement

of the oause or causes of action and the rellef demanded,

and, Lf for money, the amount thereof.

TRulea 48 and 80 superssede Code
Sec. 11085.)

e P S50 Yo =

5l. Bane; Notice of No Persgonal Claim. A defendant

who unreasonably defends when the original notice stales

that no personal Jjudgment is asked againgt hlm, shall

pay the c¢onsgts occasloned thereby.

{Code Sec., 11065.)
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8%. By UWhom SBerved. Owiginal notloes mey 09

gevved by any poraon whe lp nelther a party nox ths

attorney for a party Lo the sotion,

(Supersedes Code Sec, 11068 and pre-
oluden the attorney from gerving his
own NeLLen, )

69, DTime for Appeoranca. A delendant served by

publication only, mugt &ppéar on Qf befora the date Iixed
in fGhe notloe as publiebad, which date shall nod be lenm
then twenty days aflter the day of last publicetion., I
gorved 1ln eny other manner, the defendant shall eppear

wlthin twenty days after the day the original nobloe la

Berved on him in all cages where:
(a) & copy of the petition is atbteched to
the origlnal notice; owx
| (b) the petition is on £ile when %ha
notlioe is sevved, and the notice o aghates,

In all other cages The defendsnt ghall appear within
Thirty days alter the day such notioce la eerved., Unless
| - he go appéara, he will %o in defawlt; but i he does
appear, he. ghall bave %imo to move or plded as provided
An Rule 86,

(Buperaedes Gode Seo. 11059, Bule 85
coverg time to move or answor whlch

la wAthin five daye alter the
" appearvanca date, )
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54, Sames . Hpeclel Casea. Any statute ol Iowsa

which apeclally requlree sppearance by a partlouler
defendant, ox» An a partlenlay sctlon, within a epeeiiied
Time, shall govern the tlma for appearance ln guch cased,

rather Than Rulae 53,

(Bxamples of such ppeclal requirements
ars Code Seocs. 10890.1 ef meq in

- aotiong ageingt the State; Secs. S5038,0Le
5038, 14 An motor vehlole cages ggaingh
non~ragldonte; 49 G, A. ch., 405 1ln
Forelble antry and detailner. Thers
are abther statubes raquiring appenrance ab
or within a time dLfCering from the
general rule.)

66, Fallura to File Fatltlon. IT the petitlon Ig

not filed ag gitated ln the oﬁiéinal notice mewved, any
defenfianti may have thé d&mo dlamigead asg to him, without
noticae, at plaintiffig coet; and may doeket 4% Lor this
purpoge by flllog his copy of the origlnal. notice, 1?
neat he,

Eggmﬁxlﬁggggptitlon and _coples, ass Rule B2,

2t SETSa e e e

(Supersedesa Code Saae 11087, )
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!
56. Peraonal Service. Original notices are "served!

by dolivering & copy to the proper pargon, FPereonal service
may be made as follows:’ |
(Code Beo. 1iQ60 (1) is modiflied by dlg-
ponging with reading of the notloe,)
() Upon any individual aged 18 yoars oy moxs
who hag ot beaen adjudged iLncompotent, elfhery by taking hls
pignad, doted acknowledgment of gervice endorwsed on the

notice; or by serving bim personally; or by serving, ab hig

dwelling house or wpunl place of abede, any person vealdlng

theorein who dg at Least 18 years old, but 17 suoh place lg
o rooming house,. hotel, e¢lub or apartment bulildlng, the copy
ghall there be deliverad o such a perason who ls elther a
member of hig famlly or the manager, clerk, proprletor or
gugtodian of awch place.
(Thim suparasodies Code Seo. LL060, It
Liberalizes so=called "substituted
sarvice", but bag bheen limited aomevhat
ginoe the finel tentative draflt pubmlited
to the haw.)

(h) Upon a minor under 18 years old, by serving
alther the guardlen of hlse pevson or propexrty, unless the
notlce le served on behall of esuch guaprdisn, or his parent,
or some pergon aged LB years or mova who hes hile pave and
ouabody, or with whom he.ropides, ov ln whose gerviee he 1s

employad;

(Coda Boo. L1080 modifled to eliminate
unoactainilas, )
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{(e¢) Upon any persan Judielally ad judged 1in-
commetent but not confined ln a state hospltal for the
Clnaane, by serving the guardian of hlg person or pronerty,
unless the notlce 1sg sefved on behall of such guardlan, or
hls spouse, or some pergon sged 18 yearé or more who hag

hlg care and custody, or with whon he wesldes.

(Code Sec. 11069 modlfied.)

{d) Any person, whebher competent or not, con-
fined in a county home, ar In an# state hogplial lor the
lnsane, or any vatient 1ln the State Unlversity of Towa
Hogpltal or 1ts psychopathle ward, or any ﬁatl@nﬁ or Lnmate
of any ingtltutlon -in charge of the Iowa Board of Control or
of the United States, may be served by the offlelal in
charge of such instltutlon or hls asslstant. Proof of such
service may be made by the certiflcate of such officlal, 1if
the -institution is in Tows, or hig affidavit Lf 1% ig out
of Towa.

{Code Sec. 11070, broadened to include
ederal Instltutions and State lnsane
hogoltals out of Towa. )

(&) If any defendant lg g patient in any state
or Federal hogpital for the insane, in or out of Jowa, of
hag been adjudged incompetent and ls conflined o a Counﬁy
Home, the officlal in charge of guch lnstitution or his

asalstant shall sccept service on his behalf: 1% in hie



opinion direct service on the defaendant would injuriously
affect him, which ghall be gtated ln guoh acosplance,
(Code Seg. 11068 broadensd To inolude
hosplitals out of Towa and county homed.
Does not apply to ths lattedr unless the
defendant has been adjvrdged incompetent.)

(£) Upon e paybaershlp, or an association guable
under & common name, or a domestic ox forelgn corporation,
by serving any present or setlng or lagh known offloev
thereod, ox any genersl or maneglng agent, or any agent op
pergon new suthorised by appointment op by law o peselve
gervice of owiglnal nobice, or on the general partner of .
a partnereblp.

{EBmbracss pavits of bub does not supereeds
Coda Seom, L1077, 11072, 11073, 11074,
o Algo 11099 gxeepl as to individuals, Tor
‘ which pee (g), infwa.)

(g) ¥£ %the action, whether agelnst an individvel,
gorporation, partneorship or other asspclatlon suable under a
common name, aplees oul of or la oconnected with the husiness
of any offlce oy agenoy meinteined by the defendant in &
county other than where the principsl resldes, by serving

any seent or alerk emplayed in such office or agency.

(Gode Sec, 11079)
() Upon any elty or town by gerving 1is mayor

or alevl.

(Goda Bav. 11075)
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(1) Upon any county by serving lts auditor or

the chalrman of 1ts board of supervisors.

(Gode Sec: 11.071)
{J) Upon any school dlatrict, school TGownship

or school corporatlion by serving lte president or gecretary.

(Code Sec. 11076)

(k) Upon the S8tate, where aade a narty pursuant
to gtatutory congent or puthorlzation for sult in the manngr
provided by such statubte or any statubte apovllcable thereto,

(Such statutes are now Code Seca. 10990.1L,
10990.2, 10990.5, and the method of
service 1la prescribed in Sec. 10900.2.)

(1) Upon any lndividual, corporation, partnership
or agsoclatlon suable under & commnon nane which shall have
filed In thls atate a consent to service, or shall be subject
to service, In any speclal manner providéd by the statutes
of thls state, elther as nrovided in these Rules or as
provided in any such consent to service, or ln accordance
with sny such statute relating thereto,

{This includes such situatlong as non
resident motorists, varioug methods of
gerving corporationg or thelr agents,
such statubtes as Code Secq. . 8H068.49,
8H81.09, 1906,564 and 11072--11074, in-
clusive, and many others. Such service
may be made as heretofare,)

(m) Upon a governmental board, comnissilon or

agency, by serving lts nreslding officer, clerk or gecretary.

(New. )



i

rvics on Sundey,  orilglnsl notice shall not be

AL
e B

served.on Sunday unlass the plaintlff, his sgent or attorney
endorases thereon his oath that personal gervice shall be

impogsible unless then made.

{Code e, 11064, )

oy

b. Mewber of - General Agsembly. -No menber of the
Gensral Asgembly shall be held to appear or answer in any
clvil action in any ccurt in this state while such General

Agpenbly Lg in geagglon.

{CGode Sec. 11089.)

59, Returng of Service.

{a) Signature; Fees. lowa offlcers mey make
ungworn returng of oviglnal notlces sevrved by them, as
follows: any sherlff cr deputy sherlff, as to service ln
his own or a contiguous county; any other peace offlcer,
or balliff or mzrshal, as %o servlice in his own territorlial
jurisdiction. The court shall take judicial notice of such
aignatures. ALL other rebturns, except those specified in
Ruleg 56(4) and 56(e), shall be proved by the affidavit of the
person making the service. If served in the State of lowa
by a person other than such peace officer acting within the
erritorics above defined or in another state by a person
other than a sheriff or other weace offlcer, no fees or

mileage shall bas allewed therefor,

(Bupersades Code Seo, 110866 )
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~ (b) Contents., A return of peracnai perviee
shall etate the time, manner, and place thereof and name
the person o whom ocopy was delivered; and i1 delivered
under Rule 86(a) to a persen other then defendent, 1% mush

alee state the facts showlng ocomplianoce with gald Hule.

(Superasedes Code Seo, LLOGL,)

(o) Endorsement and Filing., I a sherdfl rscelves

thﬂ notios for parvice, he shall note thoreon the dele when
recolved, and gerve it without delay in hls own or & ogne
tlguone county, and upon récelving hié feéa, shell elther
file Lt and hie return with the clerk, or daliﬁér At by

maldl or otherwiee to the peirson Fxom whom hée received 1t
(Supevsedes Code Sec, 11062, )

60. SBervice by publication: Whet cesedg. After Filing an

affldavlt that personsl gerviee cannok bo had on an adverse
party in lows, the original, notlioe may be éervad by publioailion,
in any sotlon brouvght: '
| (a) for reoo#ewy of real property or any_astate .

or Interest therein; '

(b) for the partitlon of real or pergonal
propsyty in Iowa;'.

(o) to Toreclogo a mortgoge, Llien, encumbrance
or charge on real or pereonsl property:

() for apeciflie pepformanse of a contract Tor

pala of resl eabalte;
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(o) o esteblish, aet aside or congtrue a will,
Af defendent resldes out of Towa;

(f) agelnst a nonregident of Towa or a forelgn
sorporation which has propenty, or debbs owlng te A% in Towe.,
gought to be taken hy any provisional remedy, or appropriated
in any way; |

(g) ageinet pny defendant who, belng & nonrealdent
of Towae, ox & foreign coyporatlon, has on pleims any actual
or eontingent Interest Lo o iien on veal or personal
property An lows whioh e the aubjeﬁt‘of aneh action, ax
to which L% relates: or wheore the actlon seeks To axclude
auch defendant from any llen, interest op ¢lalm thereln;

{n) againet any ropifent of the Bhabe who hos
dapafted therefrom, or from the county of hles residancs,
with intent Lo deley op defraud bis creditors, o o av@i@
aefviqa? or who keeps himsell concealed with Like intent;

(a) fﬁr diverce oF separato m&intehaﬁae oi Ger
modify o deoree 1n such aotion, or to annul en illegal
marclage, againat a dofendant who Ls & nonregsident of Towe
or whoge Pegldence le wvwhknown;

{3) to quisb titi@ o real esbate, agalnet &
dafendant who 1s a-nmnweaidﬁnt of Towe or whoge vesidenoo
1a unknowng

(k) by an execubor, adminiletrator or guardian,
in an action op proceeding to sell oy mmﬁtgﬂge vaal estabe
af & dsoadend on w&%ﬂ, againgt & parly who i a nonpresident
of Towe o wiosge resgldence ig UwlEnown or agalnest unlknew

partiea;



(1) egainpt e parinerghlp, corporation ow

agsoolatlion guable under a common name, when no person
gen he found on whom pereonal servioo can be made;
(m) to vacate ox modify a Judguent ox fop a

=

new trial under Rules 252 and 255,

{Code Sea. 11081 with the addision of
ploavses L and i and part of k, whlob
A8 Nev. )

6L, Same: Unknewn Defaendents, The original notloa
againagt unknown derendants shall be directed to The unknown
eloimanta of thé property involved, describing 1t. IT

ahall otherwlese comply with Rule 80,

{Goo. 11085 modified. )

682, Same; How FPublished. Peblicsitlon of oplglnal
notlee shall e made after the flling of the potition, once
each wesk For throe oonageoubive weelksg in & nawepsper af
genoval olrvculatlon, published in the county where the
petlition ig Tiled: auch newapapoer to be geleocted by the
PLalntift op his attornsy. Sepviee is ocomplebo on the date
of the lest publication.
(Code Seo. 11104 which is not affected
by thesge Hules, ragulres publlcatlion on
tho aame day ol The week when mnade 1n a
newepeper publilshed more often than once

a waek, Oopde Bea, 11084 modlfied to re=
duoe pubiloation o thres weeks.,)
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Gu.  Dame, I‘loof flelore defaultl

teken rroof oi
cuch =ublication ghall be #1led. sworn Lo by the vobllshare

or an caployee of Lhe newsoaper.

(Sec. 1108y, wmodlified. )

£ Stne, Actual Seevice. Service af wirizinal

notlan fn or ont of lowa sceording to Rule ob, suversodos

the need of ltg publlestilon.

65  uvengral Apnearence. A general aryesrence Is any
apnes rance except a speclal arpearance [t ie aede ¢ithiex"t
{a' taking any nart In a hearim; or triail of Lhe
caes  versonally or by atﬁorney, or =
. {b’ by a written armearance filed with the olerk,

or & notnticon on the anpearance docket or aral announcenent

in npen eourt,

(¢, by filing & motlon or nleading, other Lhan

under a snecla arprearance

Na

coe aleo Nule 87, Limiting the ¢ffeck of Boith.s
"1"'3_‘__ El—\l ’)s“"j

{Cade Sec, 11087}

51 :navlal ArpeRrance. A defendant qay arrecer

a eclally, Tor the mole purpaze of attacklay the juriscleit

of the cout. bul enly before his peneral sgprorarance e
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special apvearance shail be in wrlting, flled with the
clerk and ghall stete the grounds %Ghereof. I hig special
appearance lg erroneously overraled, he may plead to the

meritis or proceed to trial wlthout walving such error.

See also Rule 104(a).

(Code gec, 11088 wodifled to permit
review after trlal on the merlts, which
s new,)
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67, Technleal Ponag Abolished. ALl common counts,

L
i i P e e AN S M TR n

wenens sues, demurvers, floetlons snd technical forus

of achtlon or nleadlng, are abelished. The form and

shali he detoepranined

suffleiency of all motlonsg and nleadings st

by Shese Bulen, consbtruzd and enforced to zacure & jush,

gatemiingtion of oll controverslies

gneedy and inexpensive

aon their merlhts,

11108, Abollshes
denitala and Sip-

s AL i o
Gea, L (oF 28).

Vpncad a =l
Coue S

lemurrers and genex

inelusive andc

supergeded genarally &s

B, Allowatle

webtltion, answer, and such counterclsim, reply, aanendnent,

crogs-petltlon or petitlon of intervention, as thece Rules
allow,

29

For counterclalms, asese Rules
petltiong, gsee Ruleg &9, o4,

{ Supersedes Code Sec, 11109, Excluder
weotbionz"from llst of "Pleadings", =so
“thah Rulee as to pleadings do not apnily

to mobiong and vice verszsa. )

59, Plsadlags Defined. npleadings" as uged In this
Bt B s R ALty T kit A e TR 2



.
5

Divieglon, do not inciude motionsg They are the pardtles?
weltien gtatomenis of thelr respective olaime or dolendas.
They ghall be c¢lepr, conclge, and avold repetiilon oxr
prollxity.
{ Supereedes Code B¢, 11109, and makes
plaln that Bules for pleading do not
ombrace motiong. ) |
70, Febltion. The petltion shall stabe whether 1t 1g at
Law or An equity, the Taobs constlitubing the canse oy causes

4

of acihlon asserted, the reliel demended, and, 1T fox money,

the amount thereof.

For Litle. gipnaisuwra, eto, . see Rule 78.
¥t p Ve e B

(Code Ses. 10101.)

;> Anpwere fow Ward. ALL answers by guardians ox

guardiang ad Litem, or filed under Rule 14, shall atate
whether thevre ig a vebum on file, showlng that proper
gervice has heen had on the ward; and they shall deny all

maserial, allegations prajudicial o the ward,
(Bupersedes Gode Sep. 11116,)
2. Apgwer. The answer shaell show on whose behalf

16 e fAled, and apocifically admit or deny sach allegation

or paragreph of the petltion, which denisl may be Tor laok of
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Informatlon. It must etate any additional Tects deened to
show a defense. It way ralse noints éf'law appearing on the
face of the petition to whlch 1t responds. It may cqntain-
as many defenses, legael or equitable, as the oleader may
clalm, which may be lncongiatent. It may contaln a counter-
clalm which must be in a geparate division;

For counterclalms see Rule 29 et seq, See algo
Hulea 79, 105,176 "T10 and 103,

{ Sunersedes Code Secs., 11114, 11115,
11130, 11196, 11199. Abolishes general
denlals. S8pecific adilssion or denlal is
facllitated by requiring numbered para-
graphs., See Rule?@ .

Permlte legal questlong to be ralsed by
anawer at law as well as in equlty.)

75, Renly. There shall be a reprly to a counterclaim,
and to new matter ln an answer, resvonding thereto in the
same manner that an angwer regnonds to a petition, but not
Inconslgtent wlth the petition. Points of law arlslng on
the face of the answer may be ralsed b? reply.

Under Rule 102 facts agserted in a reply are denled
by operation of Taw.

or dispositlon of polnts of law ralsed by reoly,
see Rules 105, 170 .

(Supersedes Code Secs, 11130, 11156,
111.87. Abollshes lmplied denlals of
new matter.)

74, Cross Petltlon; Judgment. Any cross-petitlon

[

under Rule 33, and the anawer and reply as to- it, shall be



4. .

governed by these Mules. Yhere Jjudgment in the original
Cage

e can be entered without prejudice to the rights in
ilssue under a cross-petition or counterclalm, 1t shall not

be delayed thereby.

See also Rules 186 Eﬂﬁygglf

A e e g 2t Frte s e mir e et

(Rule 33 supersedes Code Sec., 11155.)

b, Interventlons. Any person interested in the
subjeet matter of the Lltlgatlon, or the success of elther
partf to the actlon, or ggainat both parties, may intervene
&t any tlme before trial beglins, by Joinlng wlth vlalntlff

or defendant or olahning advergely to both,

(Code Sec. 11174,

76. Same; Manner. hvery intervenor shall file a
pebltlon, and a senarate copy for each party sgalnst whom
he asgerts a right. The clerk shall transmlt such cony
6o the attorney for the adversary varty, who shall, 1wl th-
out further notlee, wmove or plead thereto within geven days
ffom the date of filing unlesa the court fixes a shorfer

time and notlce thereof 13 glven.

(Code BSec., 11176, adapted to these
Rules, and recognizing Supreme Court
declslons that no notice of an inter-
ventlon is requlred.)

7. Bame; Digposltion. The Intervenor shall have



ae righi to deloy, and shall

S

vention unlesw he prevalils.

.
S

{Goda

?
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Gaphlon and Signeiu

4R

pay She copts of The ilnlers

ee, Y1195,

Fuﬂh BPRORran? e,

BeLiee,

motion, or pleading b

ahatl

the cang, naming the asourt,

ahrii bear the plgneture aad

paetlien, and

centiloned with the title of

inghrwnens:, and

addresn the party or

antorney fiting 1%, Affer the peklition, the papbion need
name gniy the fivss of geveral copartles,

ramend

L

mvnj>ezn36 Divisions

o

Qf

Hhe addreos

n |

geparate sause of aetlon ey de

peparately pumbered diviaion,
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alfic adminse
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88, xuwittw ‘“Qw nﬁoLi

R ZrREhe

117
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i:v?‘(‘

Py pLending

gaph of whieh ghall

@ dietinet poatenent.,

5 T A
1Yii3, 13LY7, 13338.
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Calgnature o every motion ap

Affidavicy.
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U

ppl fled,

Gounpet!

pleading shall be deemed hin
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certifleate that there are good grounds for meking the
clalms therein, and that 1t -ls not intervosed for delay.
(b) Any motlion asserting facts as the bagls of

the order 1% seeks, snd any nleading seeklpng ilnterlocutory
rellef, shall contain afridavit of the nerson or pewrgons
knowlnyg the facts requlsite to such relief. A siadlav
affldavit shall be appended to all petltlons which sncclal
etatutes require to be verilTled.

(Supersedes Code Secs., LLLE0-L1171L

incluslve.

Where verifications are at nresent

mandatory instead of optlonal, thig

Rule requires affldavit on personal
knowl edpge. )

8L, Qggzﬁctgﬂg_ginggaﬁting Pleadings. On ites own

motlon or that of any party, the court may order any

prollx, confused or multiple pleadlingg to be recast In

a conclgse single document wlthin such tilme as the ordenr

may flx. In llke manner, Lt may owrder any pleading not

complying witﬁ‘these Rules to be corrected on such terns

as 1t mey lmmose,
{(The first sentence 18 new and exoressly
senctions a practice gometimes followed
pursuant to the Court's Inherent power.

The gsecond sentence covers Code Soc.
13389, )

82. Filing, Coples, Delivery. ALL motions and

pleadings, with copy, shall be filed with the Clerk, except

that no copy of the petitlon need be filed ILf a copy was
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o

atteehed %o the orlplnal nothlee perved upen each defendant,
Suffichient additionel poples of all motions And pleadings
phall be Tiled %o afford é eop§ for each adwverpe par%y
appenring, bt f move than ore sueh party appear by the
pame couneek, onky one copy need be filed Tor such parsies.
Iy ahail ba the duty of the plender to flle the reguired
cbpiea with the original 1L he then knows of the appearanses;
atherwise, ilmmedlately upon recaiﬁt of notiue thereol to be
given by %the eilerk, The coples shall be malled or deliversd
forthwith by the clerk to the atiorney of record for the
adverse pafty or parties, L1 appearvance ls by attorney;
otherwise to the pariles.
(Superaedes Code Seew. 11130, 11124,
Y:iR6H, Requires coples of aill motiens,
tnciuding those Tor continuiifice or change
of venug, Hequlires delivery by the

grerk, notlce of motion be elasewhere
gliminated, |

8%. JFaliure va ¥ile Goplee, The court may strike

from the Piiea, any pleading of which coples are not iied
ag above reguired.
(Supersedes Code %Hge, L1124, Eiiminttes
continuance Tor want of nopy.) '

84. Gopy Feey. A Tee of ten cents pep hundred wordg

for each copy shall be taxed with the costs, %o be the

propersy of the attorney filing the copy.

{Gode See, L1124 with addlitlional praviglon
setiiing the ownsrshlp of copy fees, )



Bo.  Time Te Move or Plead,

B T e e

st et

(a) Mations, Motlions atlaeklog e petliion
must e flled within flve duyd mftef the appenrance date,
unlesn agome otheyr motion hlgﬁwed befcre-anawar is already
on file: and then within five days aiter éueh other mobioen
ba dleposed of. ALl motlone pitacklng subseguent pieadings
must by filed within seven days after puch pieading ig £iled

{b) Plending. Annwer to 8 petlilon must bhe
rted wlﬁhin'flva days after the appearance date, unless a
motion Lg then on £ile, in which gvent angwer musd bé‘flled
within seven days after such motleon le sc'dlapased of an
L0 requirte answer, |

{0). Reply. Reply must be Tited, 17 at all,
within geven days after the angwer Yo which it responds,
unless 8 motion attacking suoh answey i Shen on fMie, in
which.@vantF reply muast he filed within seven days alhor
sush motlaen Lo se disposed of ag to peemit & rveply.

(@) Anpwex ar Reply %o Amendmentas, Anpwep er

reply Lo aﬁy'amenam@ut, o gny pubstituted or nuppiemehnal
pleading, musi be fliuﬂ withio geven days, unless A MQtion
at%ﬁéking 1% is tﬂ?ﬁ on Illw, and then wlthin seven dayw
fyem the time the motlon ig so digposed aof as to requlré
G p@rmiﬁ énﬁwar oF f@piy; If the p@tltﬁoﬁ be amended
before Sime for anﬂwering 1%n.thia Rule shall noiw ?@ﬁdlre
answer La Hhe aﬁendﬂén% %m.b@ made pfior té the time fox

angwerlng the avigioel petliion,
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(e) Bhortening Wime, The court may order any

motlon or pleading o be filed within a shorter time than
above, but cannot require a defendant o angwer sooner than
Tive days affer the appearance date.

(£) Bxtending Time, For good cause, but not

gx parte, the court may extend the bime Ho amend, answer

er reply Tor nob mors Ghan thirty daye béyond Ghe times
above speclilied. Exbept on welthen stipulation of all
perties, 1% shall have no power Lo éxtend any such time
furgher, or tp extend at all the time for filing any motlon,

(g) Peiltlon for Removal to Federal Couri. The

fi]ln; of a peﬁitiun for removal to Ghe Pederal Gount, AncOoM~
panled vy the bdnd required by the Removel Act, shall suspend
the time for fillng any motions or pleadings until an order
of The Fedsral Couft lg £iled in the Btate Court, remandlng
the esuse, or unbtll Lt is made To appeaf the removal has not
been perfeoted, whereupon the tlmes herelinabove fixed fdﬁ
motlong or pleadings ghall begin anew,

dee Rule B6 se o when time for re-pleader beging
Lo run,

(Supersedes Code Secg, LLL2L-1L1R5, in-
cluslve, and 11134, 11136, LL1L37,

A motlon "attackding a pleading' under

par, (a) does not inelude such motilons

as for change of venue, continuance, ocosh
bond, etc., time for whioh la regulated by
obher Rules. Raleing polnte of law by
answer or reply is not a "motlon®, though
often used in lleu thereof, ‘
Beganse any merltorlous polint can be ralsed
Ln anawer or reply promptness ls required
1i the paviy deslres to invoke she motlon
inptead, )
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86, Pleading Over; T%iection to Stand., IL a pargy

requlred or permlited Lo plesd fuvther by an arder oy
Priing, falla to do go witbhia the pequired %ime, he thepreby
gleety Te gtand on the veeord theretofore made. On sush
elea uion" the ruling shall be d@emeﬂAa finnl &djuéiemtion
wlthout ?urhhnr Judgment or avder; reﬂerving anly sueh
Lggues, L7 any, vhich ropaln vedlaposed of by asuch rullng
and elegtion, - The olerk sbepll fortihwith mall or deliver
%o the attorneys of record & notisge of the fiiing of such
ruling or order and the Lime Toe further pleading oy
election ghsil run only {rom the day after such malling oy
delivery ., |
{Baged on Code Sees. 31147, 311148, mod-
iAfied teo make electlon auvtomntlie, withous
further oxder, delay or formallity,)
8%, Avpearange Hlone,  An appearance without motien
gr pleading ghall have the effect only of subnilitting ta tﬁe
Jurigdictlon, _ The court shell kave no power %o treat sueh

’I"‘-'

sppearance as suiflelent Yo delsy or prevent a defauls op
any other oprder whioch would be nade in abgence thersef, or
of timely p}cudinhq

Fop m@ﬂwn*pﬁcadina pee Hules 8B(a), BB[b):

Fay Uw;uu?ub, aee hukh _For Kpprarances,
BES WaLe 66, .

{ Newn)

88, Lfmendmentn. Any pleadling may be amended before

a prleading has been Piled regponding e 14, The court, in
p P 4

fartherange of Justice, way aillow lataep amenduneniy, L=
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gluding those Go eonform To the proof and which do not
gubatantlally change. the c¢laim or defense. - The court may
Lmpose Seons, or graant o eontlousnce with or without %erums,

ag & conditleon of sueh allowance.
[Code Seos., 11182, 1i1i83.)

89. HMaking and Congtruing Amendments. ALL smendments

-

mirgl be on a separase paper, duly filjed, without intertining

o
g
o
=

sunging pricr pleadlinge. They will be construed Ae
oart of the original pleadlug which yemalng in effest, unleass

thay are & complete subgdltute Cherefor.

[Code Seo, I1184,)

s e s A DT e

20, @%ﬁg&gﬁ@ntg} Plapding, A party mey file a

“h

supplemental pleading alleglong faete material to the case
which hiave happened subseguant to the commencement of the
aghilon, or come to his knowledge since hls prlor pleadlng.

Ihis shall not be a walwer of the former pleadlng.
(Code Becn., L1321, 11224, 3

M

onteagt, Fwery pleading referviag to a contyaet

=iy

mupst state whehher 1% le welsSten gr ovald, I the ponbraat

Lo the bagis of the setion op defense, 15 must be ses forth

in ofulx,

[Code Seq, 11129, )
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925 Aiiegatiqgmgf Time ay Plocg. When time ds not
materdel, L4 need not be averred, and A7 averred, nead
not be proved, Yhen Lt s matevial, the date or duration
of a continuour agt, must be alleged., The ploce need be

plleged only when 36 Lo part of the substanee of the Lasue,
{Code Pece, $1194, 111986.)

B8,  Exgentlion. A claim luo derogutlion of peneral law,

or founded on any kind of exeepilon, shall be so pleaded ag

70 get foyth such clalm qr exaeption,
(Code Beu, 11200, )

94, Judiclol Nojlce; Stetuke, Matters of which

.

Judielal notlce e teken need vol be ptated iﬁ any pleading,
‘But @ plﬁaﬁihg agserting DﬂJ ctuvdﬁhf ar n right d:vuvmc
theref oo , 5hm1i refer to sueb statute by ﬂ!ﬂ;% ﬁoﬂi;na%i@ﬂ
The Qmmwﬁ sha11‘Judieia11y notlee the etatutes of any stete,
ferrltory or ether Jurigdietion ol the Ualted States so
crefereed ta,

(Code Sean, 11198, 118311, modifled %o
tnelude Jjudiciel potipce of #il Americen
atatute law, The cours neaed, however,
natice enly the statute. Any Torelgn
Judielel declislon construlng 1t must Dbe
nleaded ag hepevolere, The trial Judee
may require the partieeg to furnlsh hilm
informgtlon satlsfactory to bim, gpars
from the pleadiop, as t¢ the statute rew-
ferred to, See Rule 126{d) ap to Pratrjal
GConferences, !



50,

95, Hollovidated Damape gwn. No arder shall requive
any. nleading to 1temnirze or apporilon unliquidated demaged
eipimed thevreln, nor To atiy®bute any part thereof to any
pertion af the ¢laim asseried,

{New, “The Rules on Annaruoﬁabovlvu aire
intended te provide meang for discovering
puch metters and hey ere %0 be eilmiﬂa?@ﬂ
fram the pleadlongs.)

96. Maliee. & pariy intending %o prove mallice o

affeqt dansges, muat aver fhe Jan\n,

{Code Seg. 11216,)

9%. HNegligenece; Mitleetlon, - In am sebion by an

emplﬁyée pgalnst an.ﬂmploy@r; o by a pmaa@ﬁgéf againedh

g8 ceumon garvier Lo Féc&vef Yo n@wligenn@” plaintl?ff need
ao% ﬁleéd ér a?éw@ his f?wﬁd@m from eontrlbutory nepllgenes,
hut ﬁviwndanL My "pland and pr ove gongeibutery negttwonpa

i mitepa%igu @g AEmaEes.,
(Cede 8 ee. 11210.)

"98, Permlsalble Concluslonsy  Denleiu Thereof,

P&rﬁnarshiﬁv corporata or repregentative capacity: or
emvaarahw authowity”$o gue or do buelness ln Iowa; op
perfoemange of condltlons pwecedant; or judgmentp of a

cowrt, board ar officar of epéglal jur*paLet on, mhy be
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pleaded as legal conclusions, withoub averring the facta
comprising then., It shall not be sufficient to deny such
averment In terms. contrsdicting 1it, but the facts relled

on must be stated,

(Code Secsg. 11205-11208, lncluslve,
with the addition of corporate authority
to sue or do business in Jlowe. )

99. Account; Bill of Particulars; Denlal. A pleading

Bt s

Tounded on an account shall contain a bill of perticulars
thereof, by consecutlively numbered items, which shall define
and linlt the onroof, and may be a&ended as other nleadings.
A pleading controverting such account, must specify the
ltems denied, and any items not this specified shall be

deened admltted.

For affidaylt required for default, see Rule ROR(a)

(Supergedes Code Beca. 11203, 11204)

100.  Denying signature.

(a) By rarty. If a nleading coplies a writing

i i

purporting to be signed by an adverge party. such signature
shall be deemed genuine for all purposes in the case,
unkess such party shall not only deny 1it, but support his
‘denial by his own affidavit that 1t 1is not his genu%ne or

authorlzed signature, He may, on applicatlon made during



5
-
-

hig time to pleed, procuve sn lnspectlon of the orlginal
weltlng.

(b) waﬂgggggﬁg. I a pleading coples g nons
negotlable writing purporting %o be algned Wy a nonp&rty
Ho the actlon, such elgnoaturs ghell be deemed penuine,
unless g party denies 1%, and supporis hls denial by
affta‘vlu, vhich denlal,, may be for lack of informatlon»

-(nuporscdes Code B2ecs. 11218ﬂ11220
inclaeive.  The perty’le "own"

affidavit required him to sign
nersonally.)

voldable, or wes aaﬁlra rad A eascew, or which alleges

By metter An juaitlfleatlon, ewxduss, velesse or discharge,
or Thlca.admita the faats af.ﬁhe afverae plesding hub
seeks fe avold thelr legal effeot, muot bhe opeclally

pleadsd.

{Coda Bac. 11209,)Y

102 What adwithed. Hvery faot pleadad and net

denied in & pubgecuent pleoding, o Talbhed by these
Rules, shall be decmed eamiited, ezvept allegationg of
velue or amouni of GEIROLS P {"u?{)ﬂﬁ' of & reply shall
be dsemad denled Dby opevatlon of law.

{Coie Seas. LLION,

1 1?0-‘—( '
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1035.  All efensee In Angwer. Nvery defense in

bar or abatement, or te the jurisdiction after a general
armeegrance, Sh?il be mede In the aneswer or rerly, save
2s allowed by Rule L04. No guch defense shall overrule
any other. But & narﬁy who rresents and trieg a defeng»
In abatewent alone, shall not thereafter be allowed %o

nlead in bar.

See Rules 72, 73, and 104,

(Sunersedeg Code Decs. 11310, 111382,
11199, 11222, 11225.)

104, Beume; E}{clt’ep_!:‘l_f.jrl 5. lkvery defense in lav oy

fact to eny vleadlng must be asgserted ln the pleading

ponslve thereto, 1f one is required, or if none 1s

1]

re

-

required, then at the’ﬁrial, excenpt Ghat!:

{a) Want of jurisdictién of' the person, or
Insufflclency of the original notlce, or 1ts gervice
mush be ralsed by speclal anvesrance before any obher
annesrance, wotlon or rnleadlng ls filed; énd want of

Juriedictlion of the subject smatter may be so ralaed;

(h) Failure to atete & clainm on whleh any
rellef can be grénted, may be ralsed by motlon to dlasnlas
“sueh claiam, flled before answer;

{c) Sufficiency of any defense way be ralsed

by motion Lo strike 1L, flled before nleading to it.
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(&) such motions wuat speclfy whereln the

rleading they attack is clalwmed to be insufflcient.

(Bunersedes Code Secs, L1150, 11149,
Peras., (b)) and {e¢) are subestitutes for
demarrer. The dlfference in terminology
ls because & clalm way be dlswmissed, . but
& defenge vresents nothing afflinpative
to dismles and gso 1ls stricken out.

Thls NMule does not compel the use of
notiong under naragrarhs (b) and (o),
and the point may, and generally : ‘
- should, be ralgsed in the answer oxr
reply. See Rule 110, )

105, Separate AdJudication of Law Points. The

Court may 1nAits discretlon, and must on appllcatlion of
elther party, made after lssues Jolned and before trial,
separately hear and determine any point of law reised in
any pleading whlech goes to the whole or any material

nart of the case. It shall enter an evproprlate final
order before trlal of the remalning lasuesg, adjudicatlng
the point gso determined, whiech shall not be questicned

on the trial. of any nafﬂ of the case of whilch it does not
dlsnpose. If such rullng does not disnose of the whole
'case; ;t shall be deemed interlocutory for purposes of

epneal .

See also last sentence of Rule 176 .

(supergedes Code Seec. 11131,

Applies only to "nleadingsa", nob to
"notiong", which are always heaird
sevarabely, ) :
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108, Varinnge; Faiiﬂpe ef Proof, — No varlange

hetween pleading and proof shall be deemed material
uﬁléﬁé-iﬁ is shown Go h&#elmiul@d the oppoglﬁe pELRY .
Ho ﬁi&jﬁF@JUGlﬁﬁ in méintéiniﬂg hia cauvge -of aotien opr
d@fmﬁﬁew But where an allegation oy defense la uﬁﬁroveé
1n'£tﬂ.generai meanlog, thia ahall not be held-a mér@

variance bus a fellave ol prood.

{Code Secs. 1119711280, inclusive,)

'1D§d $ﬁeegal;ﬁggigﬁ;,ﬂgggﬁggrﬁemer Awprded,  In any
cage of mandQuun, tartlorard, asppeal to the Distriet
Gmuﬁtw‘@r‘fér ﬁpecifiﬂrequltable rellef, where the faets
pleaded analproﬁéd'da neb @ntltie tﬁe petlitloner o ﬁhe
épééific remedy asked, but de phow him entitled te another
remedys;thchnurt_Ghmll permi b him on gmchﬁtewﬁﬂy AT any,
68 L% BAY prageribe, o am@ﬁﬂ‘my gaking fovr sush Lajsew
vemedy , whieh may'b@ awarded .

_ {New, Analogous tm‘Rulé 308 of
. Appeliate Progedure, )

108, Lﬁﬂﬁ.?lﬁ@@iﬁﬁi,wﬁﬁﬂﬁﬁiiﬁiigﬂ; Lf an oplglorl

=,

pleading ls last oy withheld, the Geurt may ervder a copy

pubptituted, or & substituted pleading . filed.

{Code Seq, 11282%.)
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L1009, Motlon befined Amotlion i1ea an apnllcatlion

dgiade by any party or interested nergon for an order. 16

Jay contaln several objects which grow out of, or are

connected with, the actlon. It is not & "pleadlng".

(sunersedes Code Secs. 11820, 11230.)

.

119. Fellure to Move, wffec® of Overrullng Motion.
No pleading shall be held sufficient for fallure to mave
to strike or dimunlss it, If such motion is filed and
overruied, error in such rullog Lla not walved by oleadlog
over or nproceedling further; and the @poving rarty wmay
always questlon the sufficlency of the pleading during
subsequent proceedings.

(Supersedes Code Secs. 11144, lLildo.

1f there 18 no pleadling over, the

rulling ls an adjudicatlon under
Rule 87.)

111. Motiong Combined. Motlons to strike, for a
more gpecific gtatement, and to dlemliss, shall be cone
tained in & single motion and only one such motlon
asealling the same nleadiong shall be nernitted, unleess
the pleading is amended thereafter.

(Supersedes Code Jec. 11130.1.
Inclufes any motlon attacking &
pleadlng, but not wotlong for other
purvoges, auch as change of venue, for

cosbe, ete. Allows alternative and
ipconsistent divislons in a motion,)
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L2 Mg}lon for More goneclific Statement. A party

agay move Tor a more greclfic gstatemwent of any matter
not pleaded with sufflcient definitensss to enable hlm

to pnlead to 1t and for no other yurpose., It shall polnt

out the Insufflclency clalumed and rarticulars deslred.

(Supersedes Code Secs. 11127, 11128,
This wmotlon will no longer lle to

obtain evidence or informatlon necessary
to prepare for trial ag dlastinecty from
preparation to plead.. Discovery should
be pursued under Ruleas 135139,

L21-154. ) :

1135, Striking Tuproper Matter. Inmroner Or UNNECEs-

gary wmatter in a pleading may bLe sirlcken out on moblon of

the adverse party.

(Bupersedes Code Sec, 11197.)

114. Notlce of Motlon Unnecessary. A marty who has

been gerved with original notlce or has appeared, shall

take notice of all wmotlons filed In the actlon which are

adverse to him, and of the regular mollon day on which

they will be heard.

For motion days and submigsion and deternninafion
gt moiaons, see Fule L7,

e e e et e

{Bupergedes Code Sec. 112352, CLoples
which will reach counsel are
auffliclent notice. )
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1lo,  Dlgeretionary Notlce The CGourt ngy reoulre
counsel Lo be arnrised, In any wmanner 1t dircectg, of the
tlae and plece ot whileh 16 wll) Lear or act on any wmobicn,
aprilcation or other smatter other than at the regulsy
Aotlon day cw'1w1rsugrn; Lo ceneral asslgnmuent This Rale
ghall be avrllied to eynedibe, nol to delay, hearings E;.nri

submlesiona.

(Bupersedes Gode Secs. 11055 11289,
incluslve.)

116. Proof of Vacts In Motlons Lvidence Lo

sustaln or reeslst a motlon may be by affidavit or In
any other form te whlch the rerlles agree or the Uourt
(irectn. Mhe Court may requlre sny alflant Lo apnear

for cerose-exanlnation,

(Sunersedes Code HSed¢. 119251,

L17. Wotion days; Dispositlon of Motlons

(a) At least once each month, bepginning on-
a day epecified in advance by the Judges of the judielal

dlstrlet, a motlon day shall be held in each county. ALl
motions wade nrior Lo trial on lﬂGUES‘Of et lon file
For twenty days or more, must “hen be cubmlited. puch
motlons not orally argued for any reason snall ve Geened
cubmitted without srgument, unless they are then, or have

pnreviously been, set down for argument at some Lipe, any
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place in the Judiclal district, not more than ten daye
thereafter, when they muast be submlitted without further
nostiponemnent .,

(b) The Court may order any motlon gubmitted
pooner than herein requlred, so es not to delay completlng
the lagsuea or trial of the caspe.

(e} The triel court chall rule on all motiona
wlthln thirty deye after thelr submlselon, unlese 1% extends
the time Tor reasone ateted of record, .

(d) A "motlon' within this Rule is any paper
- denominated as esuch, or any other matter requiring atten=
tlon oxr order of court before the trial of the lerues on-
their mefitsh :
{Subgtltute for Code Secs, 11133,
11158 and part of Sec. 11439, Does
not apnly to motlons after trlal. 1T
ruling within 30 days la oocoslonally
impractlcable, the same nolnt can be
ralaed by angwer and get unllimlted

conglderation; but the veat bulk of
motiong muat be dlsposed of nrompUly.;

118.  Specifilc Bullinge Reoulred. A motlon, or

e T

other matter iavolving separate grounde or parts, shall
be disposed of by separate rullng on each and not sustalned
generally .,

{:,N eW. :"
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136, Gelsr Deiiined. Bvery divsetlion of the Court,
LTty TeITIor vk

made to welting and not looluded Ln the Judgment or

deoree, ip an order,

{Code Sea. 11240,}

120, inen nnd iow Entersd, A Judge may enter
Judgmnentc, ordersy or decrsep nb any Gima aftﬂr_the natier
has bé@n gﬁbmiﬁtedn gftecilve when f£iled with the Glerk,
rewardleaa-of where slgned. Thelﬂi@rk ghall promptly

mell or deliver notloe of auch entxy, or copy thereofl,

to each pu rm appearing, or o ene ¢f his attorneys,

ngry of record va _Hule 2248,

Per » &
Far PIerkTa TOTiee (o BoUnEEy aee Mule 86,

i@upei,omm: Code Bees, LI24L, 11248,
11248.1, 11243, 11244 and efpliar
ptptutes in aoither ehaplers.)
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DIVIBION ¥,

_Dipcovery and Inspectiont®

121, Interrogatories; Tlme; Nature., In actlons

other than sctiona in Justlce court or ¢lass B actions in
municipel court a party may, after the appearance of an
adversary and after filing hlg own pleading, file in Aupli-
cate not over thlrty numbersd Antervogatorles to be answerad
by such adversary, 1f they are necessary %0 énable the lne
terropating party adequately %o prepare for trial.. They
may inquire ag to the exlsbence, nature, custody, eonirol,con-
dltion or location of hooke or documenise. They sball no®
raqulre the advergery to dlecloge the names of the witnesses
by whom oy the manner in which he will esteblieh his cage.
GSuyerénﬂ&s vode Bocs.L1liB6=11198,
Ilncluglve, = The Limlt n nuwmber is
from Hespachuegetita. The Ingerrogas
Borles are required to be aeparaie
from the pleadings becauae they shauld
nelther delay making up the lesues, nor

encunber the pload1ngﬂ from which the
ﬁssuon are %o be determined.)

122. Bame; More than Tyih}Va‘ Upon apwllication o
the Court and ﬁnowlng good cause therefor the Couvrt mnay
permlt Ciling more than thirty interropgatorles and may

then gpecliy the number which may be filed, and the time

SR T AT

#(Th1e alvialon supersedes Code BeGp. LilBow-Lll0s, pe-—
lating o 1nwev*oputoricﬂ Beop. LL3LG-L1512, relatlng to
proguction of papereg, chapter 491.1, relatling to mental
examination, and Ssc. 11127, so Tar as motlons for more
specifle statement have heretofore baen used o dlacover
evidence. Tt also dsels with obher Lorms of diacovery,
except pre-trial procedures)



Tor f1llng and snswering them.

(New. )

L2D. pawe; Objectlond; Tiwe G0 Angyer. The Ulenk

§nall dellver tlie copy of the 1nterrogatorle§ as rrovided
in Rule 62, The narty to whom the interrm:atorles pre’
directed ghall i1le eltlier anewers tieretc or onjeutions

Lo thelr nropriety within seven days after they are iled,
unlegs the CGourt for good canse,. bubt not er vparta:, =hall
enlarge the tlae. IT oblectlons are {lled to any of the
Interrogatories, the tlue for answering all the literro-
gatories ehall be suspended until the obiettions & e ruled
on, At the hearing uvpon the objectlons, if 1t 1s cetermined
that any of the interrogatorles shall be answered, e Court
shall) fix the tiase within which the answers shall be made.
This Rule shall not linit the right to object to the

answers 1T offered in evidence.

(New, )
l24.  Beae, Answers.

(g Dunlicate sworn enswers shall be flled,
cemarately anaweriie each interrogalory resmonsively
and as fully as mey be.

(b; Answere for a party not a natural rerson
ehall be by such renresentatlve or officer as has

knowledge of the fachs involved.

iNew. )



L2o. Saune, inqu! ficient Answers

Ea — Ll et A e Ay

(a) Copy of the answers shall be dellvered
ag provided ln Rule 82.

(b) Within seven days thereafter,‘the inter-
rogating party say flle a motlon to strike the anawvers
or any part thereof for the reason that the sane are
unresponsive, or for any other proper reacon,

(c) IT thege interrogatorles are unanswered,
or are snswered In an incomplete or evaslve manner, the
Interrogatlng rarty may within seven days after thelr
dellvery, or after the tlme Tor flling has exolred,
make aprlication to the Court for an order requlring
the answering nerson to be orally examined in court as
%o the informatlon requested ln the unanswered lnterro-
gatortes or the lnterrogatorles answered in an incowm-

plete or evaglve menner,

(New. )

126. Hearing On Aopllcatlon; Motlong To Strike

Also Hcard

e P e . e

The Court shall flx a tilme and nlace of hearlng ucon

the =npllcatlion and shall prescribe the manner and form
of notice to be given to the interrogated werson. I 2
potlon to strike any of the answers has been flled, that

motion may be heard at the gane tlme.

(New. )
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L27. Oral Angwers. An order for ofal answers shall

£Ax the time and place therefor, which ghall be within the
Judiclal diptrioet; but LT the answering person llves over
100 miles from the place of the actlon the Couxi may 1n
itg diseretlion direci Lthat such perason ghall not be required
to appear in Court for oral examination, but that ln lieu
thareof, the oral deposition of guch person may be talken
at guch time and place as the Court may prescribe, iy ths
manner provided fopr the taking of depopltiong of witnegsen.
Rules ap %o witnegses generally will apnly to guel: examine
atlon but ne witneas Tees or mlleape wlll be allowad.
(It Ls contemplatvd that ordinarily
the party will be reculred to appser,
Bince ha is not merdlilt a wlinesg, the
Court has power to regulrs thle. HOw=
ever, AT the angwer ls ocomparatively

unimportant, or the evealon doubtrful,
deposition may be subpiltuted.) -

128. . Qral bhngwers; Usa of Angwers, The answers bo
lnterrogatorles, whether contalned in the writiten answers
or ag sesured by orel examlnpation or by depesltlon may be
uged only'ma'followu: (1) %o contradict or impeach the
testimony of the Interrogaied party as a witneas., (2) Ag
admi gslong of the intevrogated party. If only part of the .

i

Interrogatorles and snswers are offered in evldenoe by a .

party, any other party may introdved all or any part of the
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Interrogatories and angwers which explain or are relevant

to the part introduced. A party doeg not, by introducing
guch answers, make Lhe interrogated party his own witnesas.

(Thiz Rule illustirates the purrose
of the interrogpatorler which lg not
to produce evldence Tor the record,
but Infornation to enable the vrarty
to nrepare for trial.)

}—i
3
A%

Productlon of Books or Docunents.

(et After lsaue ls joined in any action, any
party may file sn sanrnllicatlon for the productlon or in-
spectlon of any books or vepers, not privileged, whilch
are In the control of any other narty, which are matlerial
to a Juat detemninatlion of the cause, for the purcsce OF
having thein lnsnected or c¢opled or nhotostated. The

apnlicatlon shall state wilth reasonable particularity

the napers or books which are called for, and state whereln
Ghey are material to & Just determination of the cause,
end gtate that they are unéer the control of the narty
froin whom wvwreoducticn ls requested. The movant need
not use such documente as evidence at the trial.

‘(b) The Court shall fix the time and place

for hearing on the anplication, and nrescribe the manner

and form of giving notice to the pariy Trom whom N0~

duction 1s asked, or to his attorney of record.

[Supersedes (ode Secs. LL316-113519.
Differs from pregent wractlice nrin-
cipally ln ellninating statement as
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%o facte to bhe proved, in requlring
gpeclfication of the doguments and
in expressly requlylng that lssue
shpll have Filret been Jjolned., In-
formavion neceasary to speclfy the
partloular documente may be prooured
under Rule 121,)

130, Sama:  Ovder. The Court may order the pro-

duetion or inspectlon of puch bhooks and documents aa;
in Lts discretlon, Lt deems materlal to a Juet deter-
mination of the cause, and on any terme oy condlitlons At
deems sultable to proteot the documenta, thele owner, o

any other person,
" (How, }

18, Inspection of Properiy. On motlon and hearlng,

a8 in Rolee 126 and- 129, a party may be ordered to permdt
his adversary to ilnspect, view, megapure, survey o
pnotograﬁh.any pergonalty or real eatate or object ox
operation thereon, whlch Lo welevant to any lssue, The
order shall specliy ﬁhe fime, manner, place and any terms

upoir which thiag shall he done,

(Aimilar to Pederal Rule &4, )

132, Physicel or Mental Expminatlon. The Court may,

in Lte ddseretlon, proceeding as in Bules 126 and 129,
order a physielan o exemlne ag to any physical or mental

T G e s e ooE
AARAA T A mnm el o et IR T e A1 s s et mae e Aol e



Fhe crdew el ccaulfy -ihe acore Llan olsace and

ganner of the eronlpation and tews Liie exasiner T
warty excullned may have any rerpvesentatlve orecent
throughiont any sueh eyanlnation.

(Broadens Code Chanter 4911
Shnllar to Pederal Nule 35 )

tepl or Mentol Lxamlnation, Cony of

Lo, Phye
Reporta, Privilege.

{#) The rarty thus exaalned shall be
furniehed on hils reguest. with a cony of the exanlner'eg
findinga and concluslione, stated in detall. lHe shall
thicrealter dellver to the exanining narty a 1ike renort
af ths prior or subgeguent Cindingas of any other nhysiclat
viio exanines hln on GThe sane sublect.
(b) If the narty exanined thus requests and
obtelns Lhe examlner' s report, or takes bhe exonlner' s
denogitlon, he walves any nrivilege in that actlon cr
any olkher involiving the eane controveray, regarding the
teatlmony of any nhyslician or other nerscn as to the
condition for whlch the examination was ordered.
te) Lf elther above fequesﬁ Lz net compl’ed
with, the Court, on motion may order cowmnllance, NI may
excinde the testlaony of any vhyslelan whose report 1s
not thus furnished.
(New. The oblization iz furn'sh
renorta Yo ontlonal with the party
examined and the waiver of privilege

ls not obligatory
Federal Rule &5. )
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e

Ld4. Ngggomwliance with Orders. For diaobedianée
bo any brder mede under RBuleg 1L21-133 incluglve, the
Court may make any fuprther oxders ﬁhﬁt nIe Juét, including
hﬁt net limited tod

(a) Forbidding the dlgobedlent party bo
avall himgell of'ﬂeaignatad claimeg ox defengeg, Ox lns
troduce deslgnatsd documentva, oOF thﬂcﬁﬂ; or Lteatimony
an wo designated ﬁatters;

{h) Btriking pleadings or parts Bhereof, or
etaying Turther proceedlngs uwntll complliance, oy dig-
migaing the actlon or any pert thereol, nf treating the
dlpobedient pariy as 1n coﬁtempt or default and rendaring
judgmenﬁ-accorﬁlngly;

(e) Aoy other order conbemplated By The s

ASTH A CBoe

(Analopgous to Federal Rule 37.)



DIVISION Vi

Pretrial Procedurest

135, Pretrial Calender. The Court may nrovide for

a onretrlal calendar in sny county, which may extend to-all

actionsg, or be linlted elther to Jjury or nonjury actlions.

136,  Pretrial Conference. After lssues are jolned
the Court may in 1lts discretion, and ghall on request of
any attorney ln the case, direct all attorneys in the
aetlon to aponear before it for a conference to conslder.

(a) The necesslty or deslrabllity of amendilng
the pleadlnge,

(b) Agreelny to adnlisslons of facte, docu-
ments or records not really controverted, to avold un-
necegeary nroof;

(e) Limiting the nuaber of expert witnesses,

(d) Settling any facts of which the Court
s to be asked to take Judlcial notlge,

(e) Any other matter which may ald, exnedite

or simplify trial of any lssue.

157. Pretrial Conference; Record. On the request

of any interested gounsel or the Court, the reporter must

record the entire conference, or any deslgnated part theveo

# 0he Rules In this division are new Lo Towm. They are
substantlally the Federal Rules,



138. Orders. The Conrt shall meke an entry reciliing
any abtlon taken at the conference, whlch wlll control
the subsequent couirse of the action relatlve to matters

1% Includes, unless wmodified to prevent manifest injustlce.

139, Power not bnlarged. The four foregolug Rules

shall not abridge or enlerge the power of the Court to

nake orders without agreesent ol the parcles.

(I"ederal Mule 16, bu® vroviding Io.
a recor: ol the conference, and
makling run salling mandatory on s

3

. request of elther party.)
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_DIVISION VII

VR USRI NCTD

Deposlitlong end Perpetuation of Testlmony®

(A) Depositions

140, Qgggg;tiona-denarallyz Stipulatiqg. Deposltions
ghall be governed wﬁolly by thege Rules, but may bé |
differently taken in any respect, 1T that be in accord wi, th
the wrltten stipulation of the parties. Bubjeet to the
restrictions ln Rule 14l o party may feke the depositlon

Of any person.
(New,)

14l. Reaterlctions.

(a) ‘The depositlion of an adverée party, or 6f

any-perﬂon whose te-timony is soupght an & fepr&sentahlva

of such adverae party, or whose ects nr conduct, made the
subject of the deposition, Ag mateclial to the righis
apserted gzaingt sald adverse party, may not be taken fox
burposeﬁ af dlecovery, nor af ali undaae ordered by the
Courﬁ‘upon apnlloation, notlce and hearing and a showlng
that the.wliness Ll or Lg about to go bayond the reach of

a subp0@na; o 1s foxr any other cauee axﬁeoted.to be unable

to attaﬁﬁ at the time of trial. The application shall

#(There are no new KWLes a8 bo HrL0ence or witnegses, bUG
Chapter 494 of the Code lg superseded, as to Code Secp. 113LEw
L1319, inecluplve, by Diviglon V, 3uprae, and ap to Code

Sepag. L1388«11366, lnclualve, 113668-11396, inclusive, and.
11.399<1,.407, Anclusive, by this Division.




Tl

state the matter rroposed %0 be inquired ilnto. If the
Court finde That the application ies made In good faith,
and notb fér purposes of dlscovery, and that 1t should
be granted, 1% shall order the taking of the deposition
and orescrlbe the écope of the e#amlnntionF which ehall
in nb event require such deponent to dlsclope the names
of’ the witnesses by whom, or the manner in which the
aflverge party willl eﬂtabliﬁh'hin.caéeq

(Maw. Under the ITowa decisions the-
practice heretofore has not permitted
the toking of the devnosition of an
adverse varty Tor any nurpose. See
Bagley v, Distrlet Ct. 218 Yowa 94,

854 N W, 26, This Rule permite 1%

upon oprder of court, but not for
purpoges of ﬁiseovery, It also pro-
hiblite for such purpose,  taklng the
deposition of a representative of an
adverce narty such ag the driver of

hieg car, his apent for whose acts he ia
sought to be held, ete, In this. it is
legs libersl than the Federel Rulwg' on
Digeovery. In permlitlng deposition

of a party or reoreasentative o pro-
duce materinl evidence 1t is more 11bera1
than the Iowa prretlce heretofore

(b) Depoaltions before enpwers are all filed, or’

o

off a person in oprlson, may be talen only by leave of Court,
on guch terme as the Court vreecribes.

(Gode Secs. 11339, 11340 are not affected,
Code Bec, L1362 prohlbliting taking on

certaln days 1s superseded ae unnecegeary.. .

142. Defeulte: Notlce. IF o party requires vproof %o

obtaln a judgment upon a default, he may take depositions,
after serving notice on the aitorney of record for the

defauvl ted party, or, Lf none, on the Clerk. Partles in-de=



4.

fault need not be j;jiven notlce ws to deroslitlons taken

under any other ilule,

(Code Hec. 11378 godified.)

145. §SEPTLE£mEE§WEQﬂ££9Q’ gubjeet to the restrict-
tong in Rule 141 end unless otherwise orderod by the Court,
& deponenlb way be exemlined on any rolevant gatier, not prive
Lleged or gelf-inerlainatlng . concernlung mnﬁ clalny or defenge
of any party to the actlon, and as Lo Gthe exletence, descrip-
tion, nature, enstody, locatlon or condition of any' Llioks
docupcnite, or ohlects, and the location or identity of
nersong knowlng relevant facts. |

(New. Ternllts examination for purnoses

of discovery excepit as Lo partleg,
representatives, ete.)

144. Use of venosltlong. Any part of a devosltlon,
go far asg adnlesible under the rules of evidence, may be
uged upon the trial or at an interlocutory hearing or upon
the hearing of a motlon in the same action ag:,'vel any
party who appeared when 1t was taken, or gstipuleted therefor,

or had due notlce thereof, elther:

(a) To lmpeach or contradlct deponent's bLestlmony

ag a wltneag, or
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(b} For any purpose A, when 4t was taken,
depenent wap & party adverae to the offeror, or was an
of ficar, director axr managing agent of any adveres party
which ig not 8 natural person; oy

(¢) FPor any purpose, AL the Court finds that
the offeror was ungble o ﬁromure deponent's pregence av
the trisl by éubpoena; or that depqnént 48 out of the state
or more than one hundred miles dletant from the trial, and
ﬂuch absence was not progured hy tie offeror; ox that
dﬁponﬂﬁt Ls dead, or unablo o testlly because of apge, L1ll~
neag, infirmity or lmprisonment.

{a) On wggllcétion and notice, the Court may also
permlt & deposltion to be wged for any purpoge, under @x-
ceptional clroumstaences malking 1t desirable in the interests
of Juatiae; having due regard for the importance of witnesgses
teatlifylng in open courd. |

(Cf. Federal Rule 26)

146.  Effect of Teking or Uslng.

1
»7

(a) If a pavity offers only partvof 2 deposltion,
his mdv@fg&ry may equlre him to offexr all of LT relevant
to the portlon offered; and any other perty may offer other
relevant paris. .

(b) A party doaes not make deponent his own

witness by taklng his depoaltion or using 1% solely undey
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Rules 144 (a), or 144 (b). A party introducing a deposition

for any other purpose makes the deponent hia wvltness, but
may contradict his testlmeny by relevant evlidence. '
(CGf. Federal Rule £6.)

146,  Bubgtituted Partles; Succespive Actlona.,  Sub~-

atitﬁtion of partles does not preVen£5Gﬂe"df7éb§531tions
previously taken and filed in the actlon. If an action ls
4l sml gaed, aepuaitions-léqally taken therein mgy be uvsed
in any subeeguent actlon involving the same subject matter,
betwoen the éamm parties, thelr ﬁepranantativea or suCCaEpsors
in interest.

(0f. Federal Rule 26.)

147. Orel Examination; Notice.

{a) Oral dﬂpbsiﬁloﬁa may be faken only In this
Dtate, or outsidelit at o place within one hundrgd mlles from
the nearest Ioﬁa polint. But, on hearing, on notice, |
of a motlon of a paprty deslring 1%, the Court may oxrder 1%
orally taken at any other speclfisd place, if the isgue is

Flelently lmportant and the teptimony cannot reasonably

Fh

sul
be obtalned on written Iinterrogatories.
(b) The party taking an oral deposition must

Tilrest serve reagonable notlce on 81l other parties not in
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default for want of &y nearence, shating the tluse and vlace
thereof and the hame £nd address of the deponent, or if
that 1ls wniknown, a descriotion identifying hlm or the class
or groun to which he Lelongs. The Court, on motlon of any
party =0 served, may ~or good cause enlarge or shorien the

tlue.

for manner of serving notlce see Rule 156.

O _objecting to notice see Rule {o8(a).

R

(Cr, Federal Nule 350.)

148.  Conduct of Oral Exasinatlon, Deponent shall

et P i i e st

first bLe sworn by the offlcer before whom hisg deposltion
is taken. Hls tegtinony must be taken stenogranhlcally by
such offlcer or a verson acting in his nreseﬁce under his
directlon and transcribed. The completed deposgition must
include all objJectlons interposed, including those to the
manner.of taking 1%, to the officer's qualifieation, To
any conduct or to any testimony. Evidence objected 1o

shall be taken subject o the objectlon. Any adverse narty

no

byl

may orally cross-examine the deponent; or if he does

participate orally, he may trenamlt to the officer written

interrogatorles, which the offlcer ahall put to dewonent,

whose answers shall be recorded verbatlm,

For questlonsg. which witnesgs need not answer see

Rule 1Abf . )
r"01“ qtlpu1811nﬁ Lo *&9ﬁﬁfimﬁﬂlwﬁimﬁﬁﬁni9£§&2LQ%s

ee “Rule 140,

A i

(Cf, Federal Rule 30.)
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149, lieaddng and Signing.

(a} No oral devosllion reported and transcribed
by an offlclial vevorter of the State of lows need be gub-
Aitted to, or read or ngned by the deponent

(b) In other casges, tLie completed deposgltlion
ghall be submltted to deponent and read by or to him, and
the offlcer shall note thereon any changes deponent may
direct, and hig reasong for such direction. Uénouent shatl
then sign the deposltlon, unless he ia 111 or cannot be
found. IT he refuses to sign, the officer sghall record such
refuszl and the reagons glven therefor, and himéelf slgn 1%,
A deposltlon not slynhed by denonent may, neverthelecs, be
uged at the trial unless the Court holde. on wmotlon to

sunpress under Rule 1081 1), that devonent refused to elgn

At for reasons whileh require 1Us reectlon.

‘For walving slgnature, reading etc. see Rule 140.

\Cf. Federal Rule 30.°

150, On written Interropatories.

{a) A narty may take depogltlone on wrltteﬁ
interropatories after flret serving all other partles not
in defeult for want of arvesrance with coplesg thereol and
with a notice stating the name, or title, and address of
the officer Go teke them, and the nane and address of the

deponents,



(h)  The awverssry oerties msy there "F_ ter, serve
suceessive lnterrogatorles on each othérj LUt only as follows:
GPOSQanterrogﬂtorigg #LthAn ten dsays afver the notlce, re-
alrect lonterrogatorlies within five days si'ter the latter ser-
vice; and re-cross interrogatories wlitkin three days there-
after. Un gupllcatvion ol eny oarty, the Couart may, lor zgood
cause shown, shurben vr eulsrae the time for sgerving sny such
saceeading lnterrogatorles.

ﬂc) Yithin the tlme rejgilred lor cross-lnterrogs
tories, the adversge varity &y clect lnatead, Lo annear snd
orally cross~exemine, by serving novlce thereof on the Haivhy
ﬁaming Lhe ¢ leposition. The loatter gnell then wiithin five_dmy&
serve the LTormer with notice of the date, howr end nlace wnere
the depoeltion wlll be laken, wﬁich shall sllow a re&éonluie
time Lo enacle Lnhe aci.;ffzx'se oerly to attend:; and may alsc walve
bia orliginal wrltlen Interrosatories and examlne the denonent
orally.

or wanner of service see Aale 156.

H»w. R Lo A s T

(This hule oreserves the right of oral
croes~exenination, )

15k, Answers. bo_Interrogatorles. The »arty tesing
a deonogltion on Grltten interrozetories ehall nromonitly trens-
mit & covwy of the notice and all interrosatosies to the of-~
Tiger dESighated in the notice. The officer shall oromotly
teke devonent's abswers thereto and comolete the devoslilon,
all a8 vrovided in Hales 144 end 148, exceot Lhat answers

X

need not ve taken atenogranhically.
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{alr The o»fficer t

]
Certlfy thereon that tie vitnose wis Uiy swoen, nng thot
tae darceition is a trve record of Llie hu tixony ;iven
e . Sy W s i _ o )
s 2T all objeeidons interrosed, e sneel seal 1t securely

In en snvelope endorsed with the title of the actlon and
"denogition of (nane of wltnegs)®, and sromuily file it
Wléh the Clerk or send 1t to him by raglstered asil,

(b} The Clerk shall Linnediately give notloe of

the flliag of all deoositions to sl va:

L

‘ties who bhave
ervearaed it the acltion,

(e) On pavment of hile reasonable chargega iherelor,
thic of "icer shall furnlsh any narty or the denonent with &

=

copy of the deposition.

L53,  Befo e

F b = A

{a) Ho deposition ghall be taken befors ooy

party  or any person finaasclally . laterested.ln the actl,

D)

or an athorney or enployee of any pariy, or any nersosn I
lated by vum”:nyuﬂmty or affinity within the fourth degre:
to any variy, his attomey, or an employece of elther 2f tham,

{b) Denozitions w.’i.”r,hix_“: the United Stabtes J a

territory or insular» wogseesion thereol may be taken belore

any person authorized to adminlister ocaths, by tThe laws of ine

. . 5 S S T I ia held.
United States or of the nlace where the exanloatlon la neld



svoowENLELSLGRre AR a Teregn Laiang May Le beicen
Deturle a secretary of asbagay or legatilcn, or a ecoau’ V..oe
B Lt e e ; - Ca R e il Wl 52
Goned engul~grennral ar eoasulaz agent of the Urited

X T 9 ""'r'? ; ou 3:( 10y i-'{i‘lj g { ta L

rPedersl Hule 2G.)

A conmleelon or lLetters

I

A land ehall be

rogatory in & fore
aavicd onlywy b e Bla Il T ar =] AT i ’

Yamied only when convanlilent or nTcegaary. on amnmlicabion

and notl iy, and 031 wueh teras end with eveh directions as mre

Jush end arvronriase. “hey shell seslfy the oficer fc

taics Lhe deposiition, by neme or dzosorinitive titls znd ey

be address=di "o the Apoarevriste Judicial Aucherity of

( counapy )

(Federal Rule £3.7

155,  Bubpoenas,
(a) On applicatlon of any party, or proof »f
service of a notlice fo btake denositiong under Ruls 147 or

Rule 15C, the Clerk of the Court where the action ig pending

ghia’l lorue subnoenes for rereons tbaned or described in

eaic notlice or apnlication. No such subpoena shall cell

For productlon of documents unless the Court on notlce and

hearing so orders,

(b)) No resident of Jowa shall bLe thug subroenaed
‘B0 ettend out of the county where he resides. or is ewmpiloyed,

or Gransacte his buslness ln person.

(GCF. Federal Rale 4b-d and Code Hec.
11366, which 1s superseded. ) ‘
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lo6. Notlce; Service. Notices or lnterrogatorles
under Rules 14% Lo L60 lnclusive wmay be served upon the
carty, or sny attorndy of record for him, elther by versonal

dellvery or by ordinary Unilted States mall addressed to his

addregs of reconrd.

157, Gosts.

(a) denerally., Costs of taklng and proceeding to
procure a depoglilon ghall be advanced by the party taking
1, and he cennot use 1t in evidence until such costs are
wald, The costs shall be noted in the refurn or certillcate,
and taxed by the Clerk. The Judgment ghall award ageinst
the loglng perty only such ﬁDPtiOH‘Of theee cogls as were
necesgarily incurred for testlnony offered and admltted
upon tha trial.

{The last sentence requires the warty
taking the deposition to bhear the cost
of any portlon taken for discovery.)

(b) Fallure to Attend. The Court way order the
party takling a dépoaltion to'pay the adverse vparty his
coglbg and exmensges, includlng reasonable attorney fees,
for atfending at the Qnecified time and nlace for oral crosg-
examination (belng entitled thereto), Lf the deposlticn ls

not then taken for absence of the narty, or of the wilness

due to the parbty's fallure to subpsena hiin,

(Federal Rule 30,)
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168. ITrregularltica; Objlsctlong,

(&)' Notlea. ALL ohj@ctionﬂ'to any notlce of
taking any deposltlong are walved wnleass promptly served
in welting upon the party glving the notlce.
(b) Officer. Objection o the officer’s quali-
Tleation to take a deposltlon Lle walved unless mode before
puch takiog beging, or ag goon theveafter as obleotor Knows
Lt er gould discover 1t with reasonable diligence.

() Interropetoriea. AlL objectionsg to the form

of any wrltten interrogatory sgerved undeyxr Hule 150 are
walved unlepgs the obleoior serves them on the Interrogating
party in the time a2llowed him fox serving suogeeding interyo-
gatorieav'anﬂ, ag o the last lnterrogatories authoriéed,
with@n.thr@e.daya alter the;ﬂer?ice-theraof.

(d) Teking Deposltlon., Errors or lrregularltles

ogeurring during an oral depngitipn g.e to any conduct oy
manner ¢ taﬁing 1%, ox the ¢ath, or the form of any guestion
or angwer; and any other errorﬁ‘vhinﬁ might Thereupon have
Baen cured, obviated or removéd,fra walved unlegs aecasgonably
objmotéd to when 1t ilg talken.

| (e) E@QE@@QQEL Exoept ss above provided, testimony
taken by deposition may bs oblected to at whe Wwial on any
ground which would regulre Ata exolusglon if glven by a
witness In apeﬁ court, and objeetlonsg to ﬁestimony, or com-
petency of & wlinees, need not be made prior 40 or during
the deposltion, wless the grounds thereof could then have

been obviated oy renoved.



(£) Motlon %o Suppresg. ALL objections %o Tthe

manner of trangerliblng the teatimony, or to preparlng,
Calgning, certifylng, eeallng, endorsing, tranemltting,

filing the deposlitlon, of the offlecer's deallng with 1%,

ere welved unless made by motlon to guppress 1%, or the pard
oomplained of, filed with reasonable vrompineas alfter the
objeaﬁdr knows of, o could with reasonable dlllgence'dlscover,
the defect. Na guch motlon shall be gustalned unlege the
aefect ie pubstantial and materially affeots the rlght of
BOME PADPTY .

(Cf. Pederal Rules 32, 26-6.)

(B) Perpetuatine Testimony.

-y

159, Commen Law Pregerved. The following Rules

do not Limit the Couwrtdas common law powers Go entertain

achlons $06 perpetuate tegtimony.

160. Bsfore fcotlon; Apolication. Ao gpolleatlon o

[ p T,

take depesliionsg Lo perpetuate Geatinony for use In an
action not_yét pendlné, ghﬂllrhe @ntiﬁled in the name of tThe
apwliéant, he supperted by affldavit, snd ehows:

(a) that he supecta to be a party to én ectlon
cognizable ln some couwrt of recowd of Yowa, whieh he 1g
then un&bie o bring or cauge to be brought;

(b) the subJect matter of such astlcy, -and hleg

~ty

2

interest thereln;

J
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{¢) the facts to be shown by the nropogsed
bestlmony, and hleg ressons for desiring to peroetuate 1t:

(d) the neme or deacrirtion of each expecied
adverse party, wlth address if known;

(e) the name and address of each denonent and the
substance of hle teetimony., It shall be filed in the court
where the prospective actlon might be brought.

(Rules 159-16%7 are simllar in substance
to lederal Rule 27.:

16L, BSame; Notlce. The vpetitloner shall thereaflter

gerve a notice upon each person named in the netition as an

i)

expected adverse party, together wlth a copy of the retitlon,
stating that the petitioner wlil apply to the Court, at a
time-ﬂnd place nemed therein, Tor the order described in
the netition. At least twenty days before the date of
hearlng, Uhe notlee sghall be served os nrovlided for the
service of orlginal notices other than by oublleation; but
LT suelh service csnnot wlth due dillgence be so0o made upon
“any expeched adverse party nemed In the petitlon, the Courd
- may nake such order as lag Jjuet ior servlice by nubllication
or otherwise, or the Court upon a showing of exiraordinary
clrceuinstances may presgeribe a hearing upon less than ﬂwenty

dayas notlce,

162, Same; Guerdlsn Ad Litem. Before hearing the
o UL el e b

e e s e
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apnlication, the Court shall eppolnt.some attorney to acs

as guardlen ad llémm for any party under legal disability or
not personaily served wlth notlce, who shall eross-examine
for his ward if any deposition ls ordered, and unless an
uttofney has been so aypolnted the deposition shall not be

admlagible againgt such party in any subsequent action,

168, When Orderved; Who Not Examlned. If satlsfled
that the petilion is not for the purpose of dlscovery, and
that 1ts allowance may prevent future delay or fallure of
Justlce, and that apnllicent 1s unsble to bring the conten-
olated actlon or cause it to be brought, the Court shall
order the tegtimony vrerpetuated, designating the deponents,
the subject matter of thelr examinatlon, when, where and
before vhom their deposltion shell be taken, and whether
orally or on written Interrogatorleda.

{Bxeludlng the purpose of dlscovery lis
a departure from the IPederal Rules, )

164,  YTaking and Filing Testimony, Depositions shall
be taken as dlrected In gald order; and shall be otherwise
soverned by Rules 148 to 153 and 188, [For the purpose of
apnlylng these Rules to depogltlons for perpetuating
testinony, each reference therein to the Court in which
the epplicatlon was filed shall be deemed to refer fo the

Court in whilch the petition for such deposition was Tiled.
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nless the Court enlarges the Tlawe, all such depositions
musgt be Tiled thereln within th irty days after the date
fixed for taking them, and 1f 0% so flled cannot be latep
recelved ln-evldenccm

(The lash sentence lg added to the
Federal Rule, ) -

1665, Uge; Limltation. Any-oarty to sny later action
involving any expected adverge party who was named 1in the
appnlleatlion, and served with notlce ag hereinbefore requlred,

x

or dnvolving his privies or successors in Interest, may us
such depogltlon, or a certifled copy thereof, Lf the deponent
Ls dead or lnsane or his attendance cannot bhe obhalned,

166, Fervetuabing Testimony Pending Appeal., Puring
the time allowed for taking an apneal from Judgment of a
court of record or during the pendancy of such avweal, that
Court may, on motlon, allow testimony to be perpetuated lor
use in the eveht of further proceedings before 1t. The
motlon shall state the name and address of each proposed
deponent, the gubgtance of hlg expecited tgetimonyg and the
reagson for perpetuating it. If the Court flinds such per-
petuation ls proper to avold a fallure or delay of Justice,
and the depositlonsg are not sought for discovery, 1t wmay
order them taken as In Rules 163 and 164, When taken and
£iled ag thus provided, they shall be used and treated as

though they had been taken pending the trial of the action,
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CHANGE or VFNUF*
SENEETSISENG WS

[ ey

167. Crounds for Chenge. On motlon, the place of

trial may be changed as followst

{8) County. If the county where the case would
be trlied. is & party and the metion Aisg by an adverae party,
the igsue bb1ﬂﬁ urﬂabla by Jury, an& o Jury having been
domanded

(b) Intérest of Judpe. Where the trlal J)udge

ia dlrectly interegted In the aotion, or related by con-
sanguinity or affinlty wlthin the Loumuh degres GO0 any
party @0 1ntepested,

(c) Prejudice or JInfluence. If the trial judge,

oy the inhabltente of the county, are s0 prejudiced agalnas
the moving paxriy, or 1¥ an adverse perty hasg such undue
influsnce over auch inhabitents, that the movant cannot
obain a fair trial. - The motlon In guch case shall be
pupporied by arffldavit of the movant snd three dleinterested
perabna, none belng hils agent, servant, employee or atitorney,
nor wvelat:d o him by coneéngulnity or affinity wiithin the
fouweth, ﬁ@@rééo The other pariy shall hove e reésonaﬁlﬁ time
to File counter afflidavits. AfTlants may be examlned

pursuant to Rule 116;

rammm.. A S By WA AR

. (Thl& Divielon aupoen@dem bh&pt@“ &9% off the Code except,
however, that (ode Bec. 11484 Lla aupevseded only-insofar as it
appliaa‘to olvil actiong. Gode Sece. 11083, 11064 pre alao
guperaeded.



(d) Agreement. Pursuant to wrltten agreement of

Lhe parties;

"‘,l
4

(e) Freaud in Contract. A defendant, sued in s
county where he does not reside, on a wrltiten conbract
expressly performsble 1in such county, who hasg filed-& BwOTn
answer clelmling fraud in the lnception of sald contract asg
a complete defense thereto, may have the case transferred ko
the county of hig rémidence, Yithin ten days after the
trangfer lg ordered, he must file a bond in an amount Tixed
by the Court, with sureties approved by the (lerk, for
paymenh of all coats, and any judgment rendered agalnst
him shall include in such costs a reasonable amount flxea
by the Court for expenses incurred by nlaintiff and hls

attorney by reason of the change.

{Combines Code Secs, 11408, 11411,
11412, 11415, but elimlnates change

for inabllity to obtain a Jury or for
undue influence of an attorney, and
Lunlta the persons whoae affidavitg way
be uged, )

168, Limitations. Chenge of wvenue ghall not be

e

allowed;
{a&) In an appeal from a Jjustlce of the vpeace; or
(b) Under Rule 16'%7(c) where the 1$sues are triable
to the Oourt alone, except for prejudlce of the judge; or
(e) Untillthe lgsues are made up, unlegs the
objectlon is to the judge; or

(d) Afger a continuance, excep® for a cause
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arislng slnce such continuance or not known to movant
prlor thereto; or

{e) After one change, Tor any cause then existing,
and known or ascertalnable with reassonable dillgence.

In no event shall more than two changesa be

-

allowed to any oarty,

{Uode Yees, 11409, 11414 combined.!}

169.  Subsequent Uhenge. Where the cagse ls trled
alser a change of place of Leial, and the Jury dlsagrecs
or a new Ltrial 1ls granted, the Court may In its diseretion
allow a subsequent change, under Rule 1e7(a}), (B), (e} or (d4);

subJect Lo Rule 168,

(Code Sec, 11410.)

170, Of Whole Cas¢. A change may be granted on
motion of one of seversl co-parties; and the whole cause
shall then be translerred, unless separate trials are granted

under Rule 186,

(sunersedes and changes, Code Sec. 11421.)
171, Where Trled. Unless the change 1s under Rule
167(e), the Court grantlng 16 shall order the trial. held
in a convenlent county in the Jjudlcial district, or Af the

ground applles to all such countles, then of another

judlelal districet. If the ground applies only to a Judge,



90,
the Court in 1is discrebion nay refuse a change and nroeure
another Judme Lo try the case where Lt was brought, or the

Supreme Court wmay deslgnate suoh other Judge,

i

- |

( up&f edes Code Secs. 11415, 11416,
1

11417,

S ()

172, Costg. Unless the change 1s under Rule 167(d)
or 16%7(e), the order shall deslgnate generally all costs

occagloned by the change, whilch movant must

pay befare the

change la perfected, Fallure o malke such-payment wlthin

ten days from the order weilvee the change of venue,

Supergedes Code Sec, 11485, )

173,  Transferring Ca use, When a change 1s ordered
and the requlred coste paild, the Clerk ghall forthwith
trensmil Gto the nroper Court his t?ansérlpt of the proceed-
ingy, wlth any orlglnal papers, of which he shall retain
an authentlcated copy. The case shall be docketed in the
second Court without fee and shall oproceed.

(Bubstitute for Code Sec. 11419,
comblned with Sees, 11420, 11422.)

174, Jdury Fees, If the trial after change conswnes
:ﬁofe.than one.caleﬁdar day, the Court ghall certlfy the
nunber of -days consumed; end the county where the ectlon
wag brought shall pay the county where 1% wag tried a sum

equal to $5.00 per day for each Juror who tried the case.
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-

{Burersedes Code Sec. 11424, so Tar as

1t relstes to elvil cases. Thab Sectlon
algo applles to crimlnal cases. and ag

to those, lg not affected by these Hules, !

175, Agblon Brought in Wroig County..

(a) Ahhactlon brouzbt in Lhe' wronyg count§ ey
be prosecuted there untll termlnatlon, unless a defendant,
before angwer, moves for 1i¥s change to the proper county.
Thereupon the Cou¥t shall order the change 8t nlaintlff s
oosbilwhich nay 1nc1Qde reasoneble comnensatlon for dém
fendantie trouble and exnense, lneludling attorneyls fees,

In attendlng in the wrong county.

.

(b) If &ll such costy ere not nald nithin a tlge

o be fixed by the Court, or the pavers are not filed in

ot
o
0]

the proper Court wlthin twenty days after such order,

actlion shall be dlismissed,

(Bubstitute for Code Secs, 110bE, 1.084.
Does not affect Hee, 11061, which does !
not deal with change of venue, )



TRIAL AND JUDGHENT

{A) Trials.

A

176. Trlals and fssues. A trlal ls a Judlclal ex-

amination of issues in an action, whether of law or fact.
Igsues arise where a pleading of one varty maintains a
clailm controverted by an adverze varty. Issﬁes are elther
of law or fact. An issue of fact arlses on & materizl
allegetlon of fect In a pleading which 1e denled in an
adveraaryfs nleadlng or by operation of law All other
lasues are lasues of law which must be trled {irst.
Por allepations and denlals of fact, see

: - L :

wleg 70-76;, 1oo.
or denlals by operatlon of law, see e.y.

Rule 102,
PFor separste trlal of law ilssue see Nule 105L.

(Comblnes Code Secs. 11426 11427,
11428, )

# {Thidg Divigion and the next sunersede chanter 496 of Lhe
Code, except the followlng:

Code HBecs. 11430-11434, inclusive, as to taklng evldence,
Code Secs. 11456-114568, inclusive, as to renorting testlmony,
Code Secs. 11482, L1486, 11496.1, 118670, 11583 and 11584
Code Sec. L1560 as to cosgts In event of new trliasl, uveode
secs. 11602--11607, inclusive, as to Judgment llens: Code
Becg. 11613-11620, incluslve, as Lo comnlssioner's deeds,
Code Sec. 11681 ae to penalty Tor not satlslytng a nald
Judgment

The several sectlons rewritten in or szupersedex by the
Rules are noted under the spnronrlate Rules,

Thig Division and the next contaln much new and changed
matter, notation of whilch apnears under the Rules Introduc-~
g At
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177, Denand for Juoy Wplal.

(a)

Jury trigl As weived AT not demanded

according to this Rule; but a demand once filed may not

be wlthdrawn wlthout censent of &ll partles not

defaul .

(1)

A party deslring jux Y trial of an Lsaue

must file & weltten demnand therelow, eith@r by endorsg=

saent on hls pleading, or within ten deys efter the last

plecding directed to that lesue.

(c)

Unlega 1lmited to & epeclflic issue,

every auch demend shall be deemed To include all lgsuesn

triable o a Jury. L 2 limited demand is filed, any

other varty Pny

shorﬁ@r aime ang

2l

a Jury teial of

wlthin ﬁen days‘thereafter oy such
the Courd mey order, Tile hls demand for
some o all other iséuem.

(Thie snd the newd Ruls supersede

Code Been. 11420, 11619, Bimilar
to Pederal Rulo 56 ond part of 39.)

178.  Fo Gouyd or Jumy. 211 lssues shall be tried

a---..-r-_a VU e T

$o the Coupt exsept these fov uhi‘l e juey ia dempnded.
Teguen for whlsh & Juy Lp demesnded ahell ba Lrled w0 &

Jawry unless the Court finde that There ie no rlght

thareto ox &L

partles sppossing &b the toelel welve s

Juoy n welting or orally in open courta

(e comment wnder Rule 177.)
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178 Findings by;@uvuf
(a) ‘The Gourt trylng an.dasue of faclt without
& Jury, whether by equitable or ordinary vroceedings,

shatl Tind the facts Lo writlng

%, separately stabing 1ts
concluslons of lav; snd nlreet an avnronriate Jjudgnent.
No request for flrdings ls aecessary for rurroses of 1re-
view. Jindinges of a master shsll be deegned those of the
Couvt to the extent 1Lt adonbs then,

(b) oOn motlon Jolned with or Tiled wilthin the
tlae allowed for a sotlon for & new trial, the flndings
may be enlarged or paended, end the Judgment modlfled ac-
cardingly. But a nerby, on armneal, mey challenge the
eaufficiency of the evlidence %o sustain any findlng, with-
out having objlected to it by such wotlon or otherwlise.

(Sunerseder Code Sec. 11435, In-

cludes substance of vart of Federal
Rule 82.)

180, lkxeentlons Unnecegsery, Lxcepbions to rulings

or orders of Court are unnecessary whenever g patter has
been called to the attentlon of the Court, by objectlon,
motion or otherwlee and the Court hes ruled thereon.

This Rule hgs nothing to do wiih billg of exceptlons
Lo complet en'qu ¢ incomple LP récornd, 1or

which see Rulc BAT. a

(Supersedes and changes Code Secs.
L1536, 11837, 11542, 11543.)
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181, Triel Asalenments.  Trial couwrts ehall orovide
by rule Tor placlng actlons on the celendar for trial %o
Court or Jjury, giving precedence Lo actlong entltled there-

to.  Such rulep shall peovide that the Court muat place

any case an the aesalgnment and compel itvs trisl, on re~

queet of any werty after lgegues are made up, end shall.
have no nower thereaftsr to gront sny delay except on
motion for continugnce or gonsent of all partles in open
court,
(Supersedes Code Seca. 11438, 11439
and part of Becs, 11440, ‘11441, re=-
lating to asslgnmente and calendars.

Cofle Bac. 11439 as to motions'ls
gugerseded by Rule 117.}

182, Motlone for Continuance.

(a) Motlona for continuance shall 5@ £4.3.ed
without délay after thy grovnds therelor hecome known GO
the pavty or his coungel. Such a motlon may be amended
only to correct a clerlical errmwu.

| (D) A case ghall not Lloge Lts place on the
calendaw-ﬁhen B varty apnlies for Time to seek a continue
ance, unless L% la then continued at the optlon of the’

other party ot epplicant®s coets, whereupon the Clerk

v

ghall forthwith enter Judpment for costs unless otherwlse

o

ordered by the Couni or egreed by the varties.



That the inotion need not be gerved: see Rule 115.

et T

(This and the next two rules supere
arxde Gode Secs, 11442-11455, in-
clusive.)

183, Caousgp for Continuance.

et iy s

{a) A continuance may be allowed for any
cause not growing ouh of the fault or negligence of the
appllcant, which satlefles tThe Court"thﬁt subatantial
Jugtlee wllL be more neerly . obtalned. It sghall be ale
lowsd 1L all, ﬁartieﬁ 80 agres |

() ALY such motlons based on absence of evi~
dence muét be supnorited by affldavii of the party, his
agent or attoerney, and muash ghow: (1) The neme and regl=
dence of the mbgent wltnesg, or, 1T uhknbwn, that afflant
hes vaed ﬁiliéence t0 ascartain them: (2) What efforté;
congtlbuting due dlligence, ﬁave been mﬁde to obtalin auah
witness oxr "ig testimony, and facte showing reagonable
'grouhaa to belleve the teﬁtimonﬁ wllil be nrocured by the
next term; (&) What particular facte, dlstinet from légal
conclusiong, affient bélimyﬂm the. witness will prove, and
that He believes them to. be irua and knows of no other
witneas by whom they cah hé fully‘proveﬂg I the Court
rinds such motion sufficient, the adverse party may avold
the continuvance by admitting that the wliness AT préaentp
"woulﬂ tegtify to the facts thereln stated, aeg the evidenne

0f such witnemd.



164,  ObJectlons; Rullng, Costs. The adverse varty

mwey at once, or within such reasonabie itiase as the Cours
allows, file'snebiflc wrltten cbjections to the wotlon

for continuance, which shall be part of the record.

Woere Lhe defenses ave Jdlstinet, the cause aay be continued
e %o any one or aore defendante.  Dvery contlnuance shall

be at the cost of the awovari unlese otherwlee ordered by

Lhe Cowrh. : SawE /

L85, Congollidetlon. dnless some warty objects,

ng;that.hé_will be wrejudlced chereby,'ﬁhé Ccﬁft MEY P
consolidate separste sciions which ilnvolve coanon queastions
of law or fact; or order a single trial of any ox all lsanes
therein. In sudh b&sea, 1t wmay umake such ordere concernlng
the nroceedings as tend to avold unnecessary cost or delay.

(Bunersedes Code Sec. 11228.)

LBG. Geparate Trials. In any action the Court aay,

for convenlence or to avold vreludlice, ordeyr a senarate
trial of ény cialm, counterclalm, <ress-clalm, or of any
senarate lssue of fach; or anj number of any of then,

Any claim sgaingt & party may be thus severed and wroceeded
vith serarstely.

Ags. to sevarate trial of vwolnts of law see Rule 175.

(Suversedes Code Sec. LL4d7.)
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187. Empanelling Jury.

(a) Belectlon. The Clerk eghall prepare and
depoalt in a box separate ballote Gontaining the nomen
of all persons preturned or added as jurors. AL each
Jury trlal he shall sp1e0 alxteen juvorn by ¢loging and
shakling the box to intermingle the balTotr, and arawing
them from the box without seeing the names. He, shell
list all Jurors go drawn. Before drawing begingn, elther
party may reqgulre that the names of &ll Jyrora bea oalled,
and have an attachment for those sbsent who are not en-
gaged in other ﬁrialé; but- the Court mey walt for 1ts return

or not, in itae discretlon,

(Bupersedes Podc gecs. 11459, 11477="
- A1479 and ehangees them to omxt BOME
deteila.

(b)) Qath or Exeminatlon. The prﬂspﬁativg
Cdurors ehall be sworn. The partiea may then examinﬁ those
drawn,. The Court nay conduct such examinatlon as 1% deems
proper., It may on 1te own mobtion exclude any Juron.

(G, Tirst eentence of Federal Rale
47 )

(c) Ehdlleomen. Challenges are cbjeciions to
trlal Jurore, and may be either to the panel or to an in-.
dlvidnal Juror. Gopartles at the itrial cennet sever

Thelw pevemptory vhaTlﬂn ges, but must Join in them unlees
the Court otherwiase oprders. The Cour:c shsll determine the
law and fact ds 50 ali challenges, andIMumt aither allow

or deny them.



99,

(Combines Code Beca. 11460, 11461,
11474..) :

(a) Sama: To Pangl. Before any Juror is sworn,

either party may challenpge the panel, in weltlng, aletinet-
Ly specifylng the grounds, which can bhe founded only on a
material'departufe from.ths slatutonry requlrements for
drawing o returning the Jury. On trial thereof, any of=
ficer, judlcisl or minlsberial, whose ivresularity ls come
plained of, and sny other persons, may be exgmlned coneerns
ing the fecte enecifled, If the Court sugteine t @ chellenge.
it shall dlscharge -the jury, no member of which can secrve |

)

at that trial.

(Combines Code Secs., 11468-11465,
inclupive)

P Y s P S

Juror, peremptory or for caunse, must be made before the
Jury le sworn to try the case. A& juror peremplorily chale
Lenged nmust be excused without reasons belng glven., On
-Gemand of elther party %o a challenge for cause, the Juror
shall ansgwer every quectlon pertinent to the inqﬁlry? and
ather evidence may be Gaken. |
(Combines Code Secs. L1466, 11467,
11468, 1L1475.) '
. A Juror may bhe challenged
by elther vayity Tor any of the following causes: (1) econe
victlon of a felony; (2) want of any.staﬁutory'quallficam

tion requirved te make him a competent Juror: (3) physicael
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or sental defects rendering bla lucarable of performping
the dutles of a.juror; (4) consanguinlty or alffinlty
within the ninth degree to the adverse ﬁartv;,(ﬁ) being
guardlean, E&Pﬂ;lmfﬂﬁﬁrj'ﬁﬂrﬁﬁﬂt{ landlord or tenant of
thé adveprse nerty, or a aember of his feanlly or in hils
ennl.oy; 5r belng & cllient of any attorney sngeged In the
caunae; {(6) belng a ﬁ?rty adverse to the challenging narity
n any clvil actlon; or having coaplalned of or beég 80~
cuﬁedrby hlm.in 23 qriﬁinal nrogecution; (7) having al-
ready sat uvon a trial of the gamﬁ'lSSues; (&) having
served a8 5 gprand or Ltrlal Juror in o criqainal case based
on the sane transactlon; (9) vhen it aprears the juror:
hes Tormed or exoressed 2n unqualified onldnlon on thé
aerits of the conbroversy, or ghows & state of mind which
will nrevant hiﬁ from rvendering a Just verdict; (10) be-
ing interested in a queation llke the issue to be trled;
(11) having requested, dalrectly, or lndlrectly, that his
agmeé be returned as a Juror for the regular bleﬁnial
neriod; (12) having served in the Distrlct Court as a
grand or netlit Juror durlng the last ﬂrecedlng celendar
year.

Exemovtion fron Jurj gservice 1g not a ground of
challenge, but the nrivilege of the nérson éxemntn

(Conbines Code Secs. 11478, 11476.)
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A £ P e

(g} Nusmber; Strikine. Tach slde may peremptorily
chpllenge three Jurers asud mugt girilke off. two but befare
the examinaticn of the Jury comvences the Court may in 1ts
dipcretion ﬂuthari?a and Tix the nﬁmber of additlonal per-
emptary chellenges where there are two ol maore psrties
reoresented by different counsel. AfGter all chpllenges Top
cguge pre gompleved, plalntifl and delendant ghall alter
nstely make or wapilve thellr pepemptery.challengea by ap:
preprlste notetioneg on the jury 1iet. Therﬁuffer epch alde
iﬁ like manner ehell etrike off twoe jurors Trom the liet.

{Bupergedes Code Sec. 114869 and
perelie award of pddlitiongl pere
grotory challenges in certaln
COREE., ) '

{h} Vpcancies:. ATTer s perempbory chsllenge ig

axernised or p challenge For ceugpe sustalned, another jur&@
ghall be celled and exanined before further challengern are
made, and shall be pubject to beilng chellenged or siricken
as are other jurore.

{Code See. 11470.}

(a3} gggl_ﬁyggﬁ$ The Cierk shall read the npmes of
the twelve Jurore who remaln aﬁ the Ligt pfter gll others
have been challanged or stricken, These sbpll congititute
ﬁhe Jury and shell bg aworn Bubwtaﬂtially ag followad

“You and ecach of you do solemnly swear (or gffirmﬁ

et you will well and Truly @ry the ispsues whereln

P e s i

a3

ie plaln®il? and &g defendant, gnd g true verdlet

A T e, SRS TT AR L

T

rendery and that you wllil de so eolely on the evidence
introduced gnd in accordance with the ingtructlong of the

Court; so help wou fod,*



(Codes Secs, 11471, 114%1,1.)

188, gaturday a Religlous Day. Wo juror whoase
rellglous faith requires him %o keen the seveénth day
of the week can be cospelled to attend on that day,
nrior Gto Tinal subnisalon of the case,

(Supersedes and élters Code Sec,

13498, )

189,  Alteranate Jurors. The Court may esnanel one
or two alternate Jurors, whose qualiflcatlons, rowers,
fanctlons, facllitles, and nrivileges shall be the sane
ag regular jurors. After the regular jury ls selected,
the Clerk shall draw the names of two nore persons than
are Lo serve under this RAule, who shsall be sworn and
subject to exanination snd cheallenge for cause as nro-
vided in Rule 187. Fach party must then strike off one
such neme; and the one or two remalning shall be gworn
to try the caae with the regular jury, and git at.the
trial. Alternate Jurors shall, Ain the order they.were
drawn, replace any juror who becomes unable to act, or
Ls disqunllfled, before the Jjury rétirﬁs; and i1f not so0

needed shall then be dlscharged.

(Mew., )

190,  Rebturning Ballots to Box, when & Jury Ls
sworn, the bellots containing the. nemes of those absent
or excused from that trial shall be lamediately returned

Lo the box, Thoae contalning the namesg ol jurors sworn
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shall be sct eslde, and returned vo the boy lmanediately
on the dlscharge of that Jury.

{Comnbines Code Seca. 11480 11481 .)

19 rdure After Jury Sworn. After the Jjury

1s eworn, the trial shall vroceed in the followlng order,

=

(1) The rsrty having the burden of nroof on

the whole action mny briefly state his c¢laln, and by what
e¢vidence he exrects Lo nrove it,

{2) The other warty nay simlilarly state his
defense and evidence;

(4) The first above nsriy aust ﬁhen NrocduGe
hiis evidence; to be followed by that of the adverse party;

(4) The rartles will be confined to rebutting
evidence, unless the Court in furtherance of Jjustlce, ner-
#11ts then to offer evidence Iin thelr origlinal case,

(9) But one counsel on each elde shall exnl
anlne the sane witneas, unless otherwise pernltted by the
Court.

(Code Sec. 11485, modlfied by the

last c¢lause. )

192.  Parther Testlmony {or mlgtaxe, At any tiue

v
g

before final subgisalon., the Court may allow any narty
to offer further testlmony to correct an evident over-
elght or mistake, Llaposing such terns as it deems Just.

(Code Sec. 11500.)



196, AdJournments. Alter Lrial beglng the Court
may, in furtherance of Justlece, adjourpn 1y for such time
‘and on such condltions ae to costs or otherwise, as 1t

deens just.

For admonlghlng jury on adjournment see Rule
ng( a ) i NG T S i~ % &

e o, T .

(Code Bec. 1150%, )

194,  View. ‘‘hen the Courl deemg nroper. 1t may
ovder an offlcer to conduct the jury In 8 body to vievw
any real or perconsl property, or any nlace where o seter-
lal fact occurred, and to show L1t to them. No other rer-
son ghall gneak to them durlng thelr absence on any nub-
Ject conhected wlth the triegl.,
{Code Sec. L1496.)

195, A{ﬁﬂﬂgﬂﬁgn The partles may elther suomit the
case or grpue lt. The party wlth the burden of the 1lrsue
shall nave the opending and closing argunent In opening,
he shall disclose all volnls he rellég on, and Lf hls closing
argunent refers to any new material point or fact not
g0 dlsclosed, the adverse party may reply thereto, which
ghall ecloge the argunent. A party walving opening
argument lg Limited, in closing, To reﬁly to the adverse
argument; otherwlse the adverse party ghall have Lhe

closing argument. The Court may limlt the time for
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aygunent to Ltself, ut pot for argumentis to Ghe Jury.

(Combines Code Bece. 11487, 11488,
and 1.1L490. )

1968, Instructlong. The court shall lnsgtrucet the
Jury as to the law applicable fo gll the mnaterdal lspues

in the cese and such Instructlons shall be in wrltlng

anﬁ In conseeutively numberéd paragrépha and shall be

vead o the jury wilthout comment or explanatlon. NG

the ¢lose of the evidence, or such priow time as the Court
ney reesonably fix, any ga:otjf may file written requesths
that the Jury be instrueted esg sét fOrth in guch réqaestae
Pefore amrgunent o the jury begins, the Gourt shall furs
nlsh counsel with a vprelininary dralt of Ainstructlons

which i% expects o give on all controverslal 1ssue§,

| which shall not be part of the recowd. Before reeding
rth@m o the Jupy, the Govrt shell submit o coungel 4,68
instructlions in their finel form, notlng this fact of
record, and granting ressonsble tlme for bounsel t0 malke
oblections gfter avguent to the jJjury aﬁd before the
ingtructlons ere xead %o the Jjuvy. W:l.th'i.n such time,

a.l.kL objectiona.to piving ox Talling %o give any instructlon
aust be made in wfihlng or dlctated into the recond, oub

of the Juvy's preaen&e, specilylng the matter objected %o
and on whed grqunds; He other grounds ov objec%ibns

gnell be seserted theveaiter, or consliered on appeal.

But 1f the Court therealter previses or adds. to the ilnstruc-
tions, elnilar gpecific objestlon to ihe wevislon or addle
and i not

tlon mey be mede An the motlon Loy new telal,
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F

ovjeetions, axcept ar above vrovided, ehell be vart of the
reeord.

{Buperseder Code Secs. 11491.-11495
inelurive.d

189, Additlionsl Insteuctions., While the Jury ig

deliberating, the.court wsy in 1%e diseretion further
inetruet the jury, in the presence of or after notice to
coungel. Suveh inestruction shall be in wrlting, be filed

o+

the cese, and be a part of tThe

ag other inatrucitlons in
recerd and pny objectlong thereto shall be made in » motlon
for 2 new trial. ‘ A

{Supersedes Code See, 11506, ]

198, What Juey May Teke. When retirineg to deliberstes,

the Jury shell teke with them g1l exhibite 1ﬁ gvridence
except se otherwise ordered. Depaslitlons shall not be so
token unless all the evidence 18 in writing gnd none lias
Deen stricken outb.

(Suversedes Code Sec, 11503, )

199. Sevaration and Deliberstion of Jury,

i e Lo e

(a) A juey ouce sworp shall not gevarate un-~
less so ordered by the Court, who'must then advise them
that 1% ie_tha.dnty ot Qégh Juror not %o converse with
sny other Juror or perﬁohp nor guffer bimself to be pd= *

dressed on the pubject of the trisl; and thet, during
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5

the trial 1t ls the duty of each Juror to avold, as far
as posslble, Teoralng any op.nien thereon until the
ranse s flnally subasitied to hida. S

(h) On Tinal submission, thie Jury shail re-
tire for dellbersetlon, and be kept together in charge
of an offlcer untll they agree on & wverdict or ﬁre dls-
cliarged by the Court. Such of'figer must noi suffer ANy
comnunicatlion to be aade to them, nor awake sny himsell,
excent %o ask them 1f tlhiey have agreed on g werdigt, ur-
leas by order of Courl; nor comnunleate Lto any neérson
the state of thelr dellberaticns, or the verdloet agreed
uron before 1t ls rendered,

(Combinegs Code Secs. 11497,11408,)

200, Dlscharge, Retrial. The Court may dlscharpe

a Jurv because of any acclident or calanity requlring 15,

or by conaent of all vartlieg, or vhen on an snendnent a
continuance iz ordered, or 1f they have dellberated un- .
tLll 1t satlsfactorlly appears that they cannot agree.

The caese shall be retried Lnnﬁdiauply or et a Tuture

time, as the Court directs,

(Combines Code Becs. 11500, 11b01.)

POL. Court Open for Verdlct, The Court aay adjourn

ne Lo other business while the Jury 1s abgent, but shall
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be ovren for every rurcose connected with the cause sub-
Jltted to the jury untll 16 returns a verdict or is
dlacharged.
(Code gsec. 11504, supersedes Gode
Sec. 11bH2. )
202, gggg;gﬂgwyggﬁipgi The Court sway orvder the
ghierlfT to wvrovide sultable‘fond and lodging st the ex-
pense of the county for a Jury belng kepnt together to

try or deliberate on g cause, .

(Code sec. 11507,)

205. Rendering Verdict.

(a) Majority. Before verdlct ip returned,
the warties may etlpulate that Lt say be rendered by
a stated me jorlty of the Jjurors. In yhe absence of
such ctilpulation a verdict aust be unanlmous.

(b) . Return; Poll. The Jury agreeing on a
verdict shall bring 16 knto zourt, where it shall be
read to them, and lnqulry made 1 Lt ls thelr verdlcetl.
A varty may then require a poll, whieh shall be by the
Clerk of Court asxing each Juror 1f 1t ls hle verdlcs.
If any Juror exoresses dlsagreement on such poll or
inguiry, the Jury shall be sent out for further delibera-.
tlon; ovherwise, the vardict ls commlete and the jury

shall be dlgeharped,
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(a3) Bealed. When, by consent of the parties eand the

Cour®, the jury haa been permitted to seal lts verdiel and
geparates before 1§ le rendered, such seallng is equivalent
o a.renditlon and a recowvding thereof in open couxrt, and
such Jjury shall not be polled or permlitted Lo dlsagires wlth
raegpect thareto.

(Par., (o) is a substltute for Code

Beo, 11483, Code Becs. 11508 ~1151.0,
inclusive, are combinea, )

204, [JForm _gnd Enbpy of Verdlot. The verdlict shall
be in writling, signed by a Toyeman chosen by the jury.

Lt ahall be pulficlent in foim if Lt expresses the iu”J“
intent, XI% shall he Ciled wlth the CGlerk, and cnherud of
reeord after belng put In form by the Court iIF need be,

Por judament on verdlolt seec Rule 228,

(Pomb:npu Codle Bees., 11LBL7, 11518
and part of Seo, 11503,)

205, Bpeclel Yerdic Tha Court may requlre tThab
the verdlet consisgt wholly of speclal wrltten Lindings
on each lesue of fact, It shall then submit in welting
quesilong suscepilble sf,cuteyorical or brlef answers,
or Tomss of ageveral svecial Finmin@n that the jJjury mlght
preperly make undar the lgsuas and evidence, or aubnii

the lasues .and require the findings An any other ap-
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prorriste ganner. It shell =o instruct the Jjury os to
enable 1t to find wuron eacn lssue subaitbted. If the
aubmisslon omlite &ny lasue of fach, any narty not deaand-
ing subimisslon of such lssue before the Jury retires
vailves jury trial thereof, &nd the Court say find unon
L6, failling which, it shall be deemed found in .accord
vith the judgnent on the gpeclsl verdlet. The Court shall
alreet such Jadgnent on the sneclal verdlet and answers
as ia avproprlate thereto,

(This and the fellawling rule suneiw
sede Code Hecs., 11511-11514 and
11576, Of. federal Rule 40.)

206.  Interrogatorles. The Jjury ln any case in
which 1t renders & genersl verdlct may Ve required bﬁ
the Court and must be so requlired on the request of any
rarty to the actlon, to flnd speclally upon any narticu-
lar questlong of fact, to be stated to 1€ in wrlting,
virleh queetions of faci shall be submitted to the at-
torneys of the advefse rarty belfore avgunent to the Jury
La connenced. The instructlons shall be such ge will
enable the Jury to answer the Interrogatories and return

the verdict. If both are harmonlous, the Court sbhall

order the avnropriate Jjudgment. If the answers are con-
elstent wlth each other, but sny lg inconslstent wi the

general verdict, the Court may order Judganent apmronriate
to the answers notwithstanding the verdict, or a new

crdal, or send the Jury back for further Jeliberatlon.
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TP the engwers are lnconeliatent wltl each other, and any
s lnconslastent with she verdlcet, the Court sheall nof
order Juignent, bub elulier sen the Jury back or orvder s

new trlal.

(95 e coauent under Rule 205.)

207. Refevence. A "paster' lncludes a referee,
audlior or exaniner. On a showlpng of exceptionel condl-

tlonsg requirins 16 Lhe Court isay evrolnt a master as G0
| ! 5

£
eny lasues not to be terled %o a jury, The Clerk shall
forthwith furnish the mester with a cony of the order fo-
volnting him.

(Rules 207-214 supersede Code Jecs,

1152011686, Cf. Federal Rule 55.)

208, Sawe, Compensation. The Court shall flx th=2

mester s comvensatlon and order it rald or advanced by
such varties, or frow such fund or =roverty, as Lt asy
deen juesl., Executlon wmay tesue on such ordev at the
nastert s demand. He shall not retaln his reports as

securdty for his compensatlon,

204, _E_i'ggrr_;__f_a_f___p__g:x_g:_;ig_:r The order may sneclfy or Lllaib
the mnpterﬁé rovers or dutles or the issue on which he is
to revort or the tlae within which he shall hold hear-
ings or file his renort; or sceclfy that e wmerely take

end veport evidence. DNub ewcept as so llmlted, he shall
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have pnd exerclae vower Lo rsgulete all oroceedinge beu
fore himy; to sdminister onths snd fo do all sche gnd
take all megsuraee avpronriate Tor the efflcient verform-

.

utles: to cowmuel oroduection befare hir of

=
ol

anee of hieg

¥

any witness or varty, whom he wéy himeell exgwine, or
o3 $ﬁy'ewidence on suy metfers embraced in the r@ferm.
ence, and %o rule on adwiseibillity of evidence. Ue
ghall, an request, make p record of evidence orfered
and @mmiudeé" He may appoint a shorthand reporter

whoge fees shall be advenced by the requesting party.

2310, Spmwe; Speedy Hearing. Upon his spuolntment

the master shell forthwith notify the parties of the time

and olace of tThelr Tlregt meeting beflfore him, which shall

.

A 2

be within twenty dasye or epnh other tipe ap the Gﬁﬁ?tﬁg
order may Tix. -If g paoty 80 notified felle %o avovesn,
the maeter may prqc@eq @x parte, or, in his ﬁi@ereﬁionﬁ
adjourn ta a Tuture dayn‘giving notice thereot to the
gopant parlty, It is the duty of the marter to vrocged
with a1l reasonsble diliéence; and the Court, efter

notice to the masfer pnd the partieg, wey order bim to

expedl te proceedings or meke his report.

L

Pli.  Same: Witnesses. Any varty may subpoeng wilte
negees pefore s master ae Tor trigl in open court; and

e

p witness faliling %o snoear gr tertify without good



seuse shiall be aubjeo.. to the sane vunishnent and con-

seguenceg.

o

21 Saie; Accounts. The master may nrescrlbe the

forn Tor submisslion of accounts which are Ain lesoe oe-
fnﬁe him. In any nrupmr'case ke .nay requlire or recelve
in evidence the astatement of & certified vublic account-
anl who tegtifles as a witnessg. Lf any iten submitbed

er gtated Ls objected to, or shown lnsaffleclent in foxu,
the pnaster nay requlre that a different form be iu?niﬁheﬂ,
or that the agcounts or any 1ltem thereof be nroved by
orgl testimony or writLen intervoratories of the account-

W vrartiles, or Iln such othier nanner 28 he direcir.

1

Pldb. Seae, FAlAln. ¥%evort. Thlie naster shell fille
vith the UYlerk the origlnal erhiblta, and a transcrint
af the vroceedin:s and evidence before him, 17 there b=

one, otherwlee hls gsuannary thereof, with hls werort on

the gatters subulitted o hia in the order of reference,;

inciuding separate findlpse shd concelusions 17 o order-
&Q e may oreviously saoalt A draft of hle recort
co uneel for sielr ﬂﬂﬁﬁﬁgﬁiﬂﬂg.

l4,  Ssane . PDlsvoecinion. The Clerk shelli forthelzh

S o

el notlece of filing the revort to all attorneys 0@ re-
cordl and wlihln ten days thersafter unless the vourt

Ll

eninmees The tlae, any party any file written sb Jectlonsg
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Tt 1%, Avnolicatlon Tor actlon onr gapld report, or ob=
jectioneg, ghall be by motlon, to be heard on such notlce
a3 the Court presceibes. The report shall have the

game effert whether or not the refereuce wse by conzents

a
g 3l
13 LEer

findings

o

ativulate that® the m

3]

‘{'.'f

i
3.

.'f.l

but whers p@*“%m
ghall be f‘ﬂﬁ1, only guestlions of lsaw sriging uéen the
revort shall theresfter be congidersd. The fourd shall
.aocept Tthe master®s findings of féct unless clearly er=
roneouy; and may gdoot, relegt or wmedlfy the repory

wholly or in any part, or recommit Lt with lnstructlone,

215. ﬁmimﬁtg?y Diamlgpni. A& party may, witoout

arder of Court, Jza="$ hisg own petition, counterclalm,

erogg-petition oy petition

T Antervention, sl sny time

L]

before the trial has bagun., Thereslisr a DALy may
diemigg hig sotion oy kg claim therein only by ecnsent of
@h@'ﬁaurt‘which may lnoose guch terms o ﬂunﬂition# a8

L% deeamd vroner; mn& 1% ghell regulre the consent qf any
ather porty ssgerting 2 counterelsim ageinst the no,qu%
unless thet will 93211 r@mmin TGP_én independent pdjudle
egtion. A dﬁsﬁreaalluﬂﬂer thie Hule shsll bes wilthout
3“\jud:a@ vnlens atherwise aststed: bub if made by any
vorty whae hse vreviously dismiered spn amoetion ggainat the

same defendent, in any court of gn¥ state or of the

Tnited Stntes, including or besed on the game .ozuge
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such diemigeal shell overate sg sn gdjudlcation pgalnet
bim on the merits, unlegs otherﬁiee 6rdered by the court,
in ﬁhe,intereetg Qf.justlceu
- (This snd the next threé Ruiéﬂ
wupersede Code Secs, 11562-11.565H)

iy 4 and adopt the substence of Federal
Eow s _ Rule 4L.)

216, Involuntecy Diemlegal. A party may move fop
diﬁmi?éal af any a@tion or élgim _r.aga.’:hn.tst'hlu;;A lf‘the i
mértj asgertlog Lt fails ﬁa'éomply wlth théee Rules o
any order of'Couftﬁ After vhe plaintif? haea @umnletéd
nle @Viﬁan@h#,a‘ﬂé?eudant may move Tor dismlesal beéause

PIpintifT has shown ne vight te rellef, under the law’
gr facty, without Wweiving his risht to offer eviderce:

thernealter,

(The last sentence includes the
present mwotlon to dilrect verdlet.
Motion to dismies under 1t 18 pere
migelble in eguity cases as well,)

o

21%, Effect af Dismlenal. ALl dlemlsegsle not

governed by Bule P15 or not or want of Jurlediction or
It . . “a *

Smorover venue, shall overate ag adjudlcetions on .

the merltr unlese they eppeclly otherwipe.

P18, Cosgte of Previously Dismieeed Actlon, Where

A niplatifT sues on g csuse of petlon that wes nreviously

dismisasd Qﬁﬁiﬁﬁt thé eame defendont in any Court of any
state or the United Stetes the Court may etey.such gulit

¥ . 7% '
Ly = . 3 I
s Gh i i f
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untll the coste of the prior sction gre vald,
(New,)

(B) Judements Generally.

?igp' Juderent Defined ., Every'fingl adjuﬁicétion

of sny of the riehts of the vertles in sn sctlon Le o

Judgrent.

{Suversedes Code Sec. 11567.)

2820, For Pert: In Abatement. A oarty who succeeds

i vart only may heve Jjudement -exoresgely for the osrt
on which he gucceeds, and againet him ps to Tthe rest,
The Tindings end Judgment wuet dlstineuvlsh befween
ratter in sbaterent snd bar; snd a Judgment in
abstement and not on the wrerliits must go declare,

Bar or Abatement: see slgo Bule 108,

{Code Seom. 11568, 11569.)

291. As To_Some Parties Only. Where the action

involves tho or more partlee, the Court mpy, in 1ts
diécr@tiony spnd though 1% has jurdsdletiopn of them

”éilg cender judgment For.mr pgeinet somé of them only,
whenever the orevaliling -party would have been entltled
thereto bad the sctlon Inveolved Lim alone, or whehle
ever a seversl Judement le nroner; lesving the 9cﬁion o

~proceed pe to the other pnbties“
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See slso Rule "74.

(Combines Code Jecs, 11071, 11lo78.)

2. Judgment on the Tleadinge, ete. Any party

way at any tlae, on motlan, have any Judganent to which
he'lg entltled under the uncontroverted facts ateted in
all the pleadings, or on any portion of hie claim or
defense vhilch 1ls not conteroverbed, leavim; the actlior to
proceed as to any other matter of which such Judgneni
does not dlsnose

{Code Sec. 1L1lb74 broadened Lo mri
ntt Judgment on the wleadings. )

220.  On Verdict. The Clerk must forthwlth enter
Judgment upon a verdlet when filled, unless 1t 1s gneclal,
or the Court has ordered the cagse reserved for future
argunent or consldera}lon.

For judgment on speclal verdict see lule 29

For Judgnent on electlon by standing on or

felling to amend pleading, see Rule 86.

{Code Sec. 11279,)

22%. Frincinal and Surety; Order of Liability. A
Judgment agalnst princlpal and surety shall recite lne
order of thelr llabillty upon 1t. A "surety" includes

all perasons whose liahllity on the claim ls negteriol
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to thet of snother, i
See-Bule 43 .

(Gode See. L1L877.)

285, On Counterclpims Sxcess, If any osriy recovers

.

Judement sgelnet sn edvergs osrty ln exceess of o judgment

1

recovered by the Llatier adalnagt him, Jjudgment ghsll be

-

axcess, with sny other sffirm=tive rellef

-

given Tor the
%o which elther msy be ﬁntitledL
{Code Séc@ 115%8, revised to con.
form to these Rules,)
Pe6. By Aprcsgment., Excent ln pctlons for divorce,
geparaste mpintensnece gnd annullment of marriaspe, the
Cierk shsll forthwlth enter any Judgrent uvon which
1Ll warties agree In open court, or by writing flled
with the Clerk: 5nd_executioh mnay laesue Torthwith unleas
othervise agreed,

{Supersedes Code Sec. 11579, )

2P Entry, - ALY Judements and orders must be
artered on the recard of the court snd clesrly specify the
relley granted or the ordeﬁ made .,
Sepe Rule 12O,

e e

{Codn Sec, 11582.)

208 | Notgﬁ Surrendered. The Clerk zhell not, unless

by goecisl order of the Court, enter or record any judgment

o

based on g note or other wrltten evidenne of indebtednens

Fa

until sueh sate or writing fg filvst filed with hir for

canecelletlon,



(Code 3go. 1L1b84.1L, ciariflad.)

P29, ATYuevla of Tdeneliy. The Clerk shall not
enter a nerscnal Jaigeent until the creditor, hlzs agen
01r atlieriney, ile=s an aff ",'r',-»;'a vin fhaning e Tall nane,
aecurfaitlon and residence of the jadgmnent debtor, oo

Flat s information ond el af I such resldencs

Lg An z2n lnsorvorated - plpee 0F aore Lhan :)J D0 convlas

e

e
=
f i
P
i

r
i

tion, twhe eifldavit snhal;

2 Lhie siLre

Al

b

ceuhort & residence snd Duslies® address, 1F any, MHut

Judigment entered or recorded ylthout such afdfidavit

¢ o LL Mmoot be Invel id. ’

{ Moy Aicnted Tyom ¥inausota

Glhatnuwes. Intended to-sliminstie
coalasion gg o ldenti l}' of JU“J‘I’SM

aent defendant.

aente he:

S S R

whenever he (a) falls to apnear as requlred In Rule

s
"
by
i
oF
R
M
it}
=
o
aad
o
I
e
=
2%
M
ey
fie]
)
e
&

2]

or o4 ov, bhas appeared, without thereafter fillng eny

wotion or pleading as stated in Rule 87; or (b) fall

4

b move or plead further as required in Rule 86, -nl

B e R

W{THE Reven MIEE TR EHTE =5
Geos. 1158711503, Lnclusive, and Sec. Code
See. 11601 lg not superaeded. They conform the mract

L & system nob dependl
o judementcs, and otheruise densxrt from the exlsting
Jhatubory rone dure., )

J,—-

VAR

s K=
Lng on Germe of court for -dafeul
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Judgment hee nlresdy resulted uvnder Rule 8%: or {c) wlih-
draws hig plesding without permisslon to replesd, or withe
drpwe his spuearance or Teplle %o presgent hlmgelf for trial;

%

or 14l Tails Yo comuly wlih sny order ef Court or do any

=

act% which permlte entry of default agsinst him, under any
Rule or stetute.

[Supersedes Code Sec. 11567, )

28L.  How Entered. 1 a varty not'under.leéai
GLlLasbility or not g_uriaanérAin A refqrwgtory or nenitentisry
e in default under Rule 230 (g}”.the Glerk; on demgnd of

the gdverse U@Pﬁy¥IMUEt Torthwith enter sguch defeult of
record“without'gny order éf Gourtb All other defs=ulty

ghall be entered by the Court.

{Cr,. TPederal Rule 55 [a).]}

232, Judgment on Pefaull, Judgment upon s defeult
ghall be rendered pe follows:
(a} Where the olalm 1s for & sum gertain,
ar which by computetion, an be wpde certain, the Clerk,
whall mak@twmch'computation a8 Moy be

0on reguest,

-

‘negeasary, and uvon artfidavit that the amount Lg due,

sholl enter jﬂdgmgnt for that smount, and costs sEpins®

the warty in default.
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e

(b In 811 ceses the Court on reguest of the
oreveiling varty, shell order the Judsment to which he 1s
entitied, and the CGlerk shall enter the judgment sq
ordered. If no judge L8 boldlng court iﬁ the county,
guch order may be made by g Juime anywhere in the Judiclal
dlstriet ag vrovided in Rule IEOv-,The Court may, and on
demand of any perey not in defpult ghall, elther hesr sny
gvidence or accounting reguired o wavran% Tthe judgment ar
refer Lt to & meeter; or gubmlt 1% to s Jury ir proper
demgnd has been mede therefor under Rule 197.
See Euleﬁrlﬁj 19, 1% and %1 pw . to hesrings on
defsul® pesinagt Incowpetents, prieoners, efc,,
aund guesrdiang ad litem thereln,

See Rulee 46 snd 47 pe to recuired hesring in
defaulted clegs eult,

{Cf. ™aderal Rule 55=b.)

POE.  Natlices Notlece of Defeult in Certsin Ceases.

+ 5 -~ AL
L FPPRLA L o el 2 o S el Bt Y

When sny Judgrent other thsn ons in rer hap been taken by

defeult pegsinet a verty served with notlce delivered to
another verson as provided in Rule 56(ms), the Clerk shall
immediet@1y-inefwritten'ﬁotice thereot, by ovrdinsry maill
‘tq puch oarty at his Llast known gddresgs, or the addréas
where such gervice wém.hgdq The Clerk shall meke s record
of éuch mailling., Fallure io élve'ﬂuch natice ghell not

invelidete The Judgnmens.

{Waw. )
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Pd ngPublieheﬁ Service, Wo persongl Judgment

ghall be entered pgeinet g verson served only by vublics
%hon, unless he hea pvoeaced. .

(Sunersedes Code Sec. 11600,

Gode Bee. 11801 ig nat aflected by
thege Ruleg. L% wes held une
congtltutional in Raher v, Raher,
180 Towa 511, but has not been
repealed by the lemiele ture.)

266, Reliefl in Othec Cnses. The Judgiment may awerd

any relief conelsbtent with.the vetlition snd swbraced in

E

Lte isrues; but uniesg Th

D

delsultineg varty hae svoerred,
it eannot exceed whet le dampnded preinet hin in the
vetition gg Limited by the original notlece.

{Code See, 11573, rodified to

oo
pubgtltute "appearance" for
Panewenrt, )

236, Betiing Aslde Defgult. On mation and Tor good

,eauee shown, sand unon such teres ag the Court vrescribesg,
but not ex vgrite, the Court hay gt saslde a defsult or the
Judgment thereon, for miﬁteke:'inadvérﬁ@nce“ surprise,
agrcugable neglect or ungvoldsble ecaszuslity. Such motion

muet be Tiled vromptly efter the digcovery of the groundg:

L]

thereal, but net more than sixty dpys al%er entry of the
Juderent, L% lling shall not saffect the Finslity of

the Judzment or impaly 1ts coeration.



sw Grlal after 60 days, see Rulesg

e LT )

(Mixes new tilme 1imlit in lleu of
explration of terwm and broamdéns
Gode See, 11089 in other partlculars.

(n) Sumery Judgnents,

LA g

237, On-What Clalms, Suommary Judgment aay be
entered in an gection, uvon any clalim thereln, which
is either:

(a) to recover & debt, or some other wmoney
demand which la liquidated, with or wlthoub interest,
arlaing on a negotlable Lnstruwent, or on a recognlzance,
or on a judgﬁént for a stated samn, or on any connract,
gxpress or Imnlied, except quaslt contract; or

{b) to recover & sum under a siaitute Tixing
1tg amount or creating a llabllity in the nature of a
contract; or

(¢) on a guaranty of a debt, or of some other
claim that ls llquldated; or

() o recover gpeciflc chattels, with or
without damages for Thelr detentlon, but any such clalm
for more thanfngmin&l @amaQGS'which is unliquidated, may
be severed and rétaihed fbr aeparnte triai as'pro#ided

in Rule 186; or

4
!



“tel . e guiet 6y settle title To resl eptate or

(£} to dlaschs rpr an fuv liu tien ar mortgaee,

{ e BW W f&ﬂ“ﬂ from Lolne ﬁbrPNLa}

a8, kﬂqujnrn%‘ Plalotiff peking s nl@xw dedoribed
In Ruie POY mgy Tile g metion for sumnsry
thereon &t puy time a20ter defendant sovears, ﬂvlff ar

et the motlion by alfidevid

L

gorpon with personsl knowledge of the.

the ¢lair and the svount of money, 47

any; yeb ﬂu@.thﬁ?aﬁj? andl hie beliel that no defensge swxistha

i oa ae e
againat 1%, . The Olerk

the . copy of ihe

-Wﬁtﬁu% as reguired in Fuie 88, daa:neﬁu ghell be entered.

3

s wrayed in.the motion uhiess wi thin ten days afier 1t is

o

flled, or aaah ather thiee ah the Court may, for gdod cause,

atlow; the dgd n%dunb resiets Lt with afflidavits ﬂwuwnnw

H

ama gulticlent

facts which %h@Vqurt-ﬂ* Lo perrilt him o

-

defend. " Hes ffng wn'th@ matiﬁma 1t thus rn*thau shall

\V&ﬁ RU”” 1%, Tae Gourt may, Wit platatilttg

e Bhon,, gxrike'mﬁy'gﬁfii st which &%

Tad

?":

Dy el e

.:;:
foo)
[ore
o
&
Jud
-2
o4

o

i nﬂa inpufjﬂ,xant,‘frivgiauﬂ or megde Hnly for delay.

(va, Qonneeticul mfnguicv ﬁnﬂntpﬂ,'
" %o conform to these Hule& 3
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“09 . On Fotlon Lo Other Cases, Judgnentis may oe

obtained on motion by surebtles ageinast princinals or co-
sureties for awoney due because vnald by thenm as such, by
cllientas ﬂgﬂinst attorneys, -by plalatifis in executlon
ageinst ebheriflfs, constableg or other offlcers for mnoney
or miroperty collected Ly then, and for danagss; and in

all other cases sneclally suthorized by statute.

(Code Bec. LLs08,)

240, Sane, Procedure. 1T wotlon under Rule 356@
lg Tiled In an action alreaﬂy'pendlng, the procedures
ahall be as in Rule 238. Otherwiselnotiae shall be
served on the pariy againgt whom relief le sought at
leagt ten days before the hearing thereof, statin/ when
the motlon will be fl1led and in mlaiq)ordingpy 1anguage,
ites nature and grounds, Tixing the Time and place of'ﬂh@
hearing thereon. Lf the motlon 1z not filed by the day
specified 1% shall be deemed abandoned, 1 1t le filed,
the Court ehall hear 1t at the time flxed in the notice
wlthout further pleadings, and give judgment according to
the very right éf the matter,

oxr Declaratory Judgments, & swecles of speclal
nctieon see Rule REL, 2% sed.

{(Sunersedes Code Secs, 11609-11618,
inclusive, adarting them Lo theee
Rules. )



(a) Jhen Wece Dill ol exgentions shall

be necesgary only to eifect of material rortions

of the record of the cavse nob shown by the court iles,

fied ehorthand notes of Lhe btrial,

in sunnort of any exceptlion mey Le filed with the bill.
b 4 .
e s oo w - A e K S X A e ) o ane 3
Controverting aflfldavile not ereeeaing Tlve, may be iled
{ ; - i

" - [T A, N R, — s y S, R p— L " o Vo, ey A 3t an o] . . oo
vithin ceven dayva Ghereaf RS the Courx T, 1opr g aod cauue
shown, aay extend the time for Tilling guch sfflidavits,

{e) Certiflication; fuc e The nro-

nosed Dill of excentlous shall be rrowntly rresented to the

o R ER E Al £ e N = g i i
aipn At P 4% gaents tne

If he refuses, and counsel 2o certifies, and AL

Cns

Frors
oan
r_;

least two bystanderg attest in writing the excenti
zre correctly staled, the bill shus certified and atiestad

ahall be Plled ana become vard of the record.

#(Mhis plvision, with BDivielon 1% covers much of the &1
tory apaterial in Chanter 496 of the Codg, For sechions
that Chanter not alffected, see note to Divisiecn
Diviglon gunerseden all of Chapter 252 relating
of Judgments, Code Bec. L2257 as to certalin newy
Code Becs., 11668, 11669, 11670, 1LL6YL, but not
relating te Dxecutlongs. ) ‘
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{d) -SBeme: Digsbility. Whenever the Judge or master

who trled the csuppe is for any reason ungble %o sign s bill

af exseptions cr gertliiy the shoribend reporter's record, the

I

gome may be done by his supesgsor, or by any Judge of %the

Court in which the vrogeeding wes pending,

[Supersedes Code Seca. 11541 and
1154% and amplifies the latler,
i

en Codé Seca. -11456.11458, .

v
inelugive, unchanged, )

L 15

24P, New Triel Defined. A new trisl 1s the re-
expmination in the ssme courlt of sny legeue of Toct or part
thereof, after s verdict, or meeteris revort, or » decision

ai’ the Court.

(Code See. 116849.)

24, Judgment Netwl thsbendlng Verdleh, ebc,
Any oariy way, on motiohr have judgrent in-his favor
despite an adverse verdicl, or the jury’s Fallurs to
return pny verdioet:
{a}- &r the pleadinge of the epposing party
omit to BVar gome reberial fant or Tacts neceesary to

consgtitute a comulete caure of action or defense and the

wotion elegrly mpeeilles such failure or omleelong or
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See aleo Rule P44(43

SARTE oV

{(Bupersedes Code Sece, 115583, 11854,
gnd anolies to Tellure of werdiet se
well ae an adverse verdie®, )’
{b) If the movent wss entitled %o hove »
verdiet direpted for him st the c¢loge of all the thd@nr B,
and mraved tharwfor? and the jury 6id nat return euch verdiet,
the Gourt may then either gran® s new trial or snter judgment
B though it hed dlrected » verdict for the movant,
{New, Permita entry of propep
Judgment without a new trisl whepre
a verdict should have been directed.)
244. Ngy Teiel, The ?prj“v ad pariy may, on meilion,
have an sdverss verdlet, ﬁm@iﬁimn or reéport oy soeme vartion
thereot waeated and a new tvlal granted, for any of . the
Tollaowing égﬁa@ep But enly 2F they materielly sfTeched hi@
sbetantiesl rishtss
(p) JTrregularliy in the prbﬂegdingp af the Court,
-jury" maeter, or orevailing vartyy or sny order of the Court
gr wmaeter or abupe of ﬂ?”UPQELOH which ﬁrevaﬁteﬁ.fhﬂ mavans.
Teon heving az féi? erial;
{b) Miacomnduet af the jury ar pP@Vaiiiﬁg ﬁarty;

S

{el Aveldent

o

e aurprice which grdinary orudenae

conid not hove guarded mggineﬁg
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(d) Lxeessive or Inadedquate danages apreapring
to have been influcnced by rasslon or rrejudice;

(e) Error in fixing the amount of the recovery .
whether too laryge or too small, in an actlon upon contrach
or for InJury to or detentlon of nronorty;

() That the verdlet, venort or declsion ls not
ﬂus}alneg by sufflclient EVL&BHQQJ or ls contrary to law,

(i3) Material ev}donne. newly dlscovered,
witleh could notl with reasonable dlligence have been dis
covered and produced st the trial;

(h) Lrrovs of law oceurrin: in the wroeccrdings,
or nlstakes of fact by the Churt.

(1) On any ground stated in Rule 243, the

motlon specifylng the defect or ceause glving riee uhereto.

Yor gettlng sslde Defaults see Rule 230

A ST T R SR B L
other new Trlsls see Rules @bk and 250

(Sunerseaes, but contelns the =ub-
gtance of Code Seca. 11550, 11348, add-
ing inadequacy of damages to pround (),
and modlfying clause () becauvse of
abolition of Excentiong, )

245, Motlon, Affidavits. Motlons under Hulee 248

and 244 shall be in writlng, and if based on grounds
stated in Rule 244(bL), 244(c), or 24%(g) may be sustalnec
and controverted by affidavits and heard pursuent to

Rule 116,

(Part of Code Sec. 118651, adapted e
these fules. )
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246, Blay. JT motiong under Rules 2435 or 244 or
petition vnder Rule 208 are timely'filad, the Court may,
in ite discretion and on such texms, AT any, as Lt deams
proper order a stay of any or all furthelr procesdings,
executlons or proocegs Lo enforce the Judgment, pending

digpoaition of such motion or petltion.

(New. )

247,  Timp fon Mobtionas and Bxceotionsg. Motlona wnder

Rules #45 and 244 and billa of gxeaption under Rule 241
mugt be filed within ton days after the verdict, report o
decislon ie Piled, or the Jury ie discharged, as the cage
may be, unleés the Court, for good caups shown and not ex

parte, grante an additional time not to exceed Thirty days.
(Supersedes Code Secs. 11651, 11566,)
248. Nonwaiver.  Any motion may be filed under
Rules B45 or 244 without walving the right to file ox
raly on any other of such motiong.

{Code Seo. 11885.)

249, Ispues Trdoed Dy Congent; Amendment. In

declding wotiong under Rules 243 or 244, the Court shall
Treat lgsves actually trled by expreoss or lmplled congent

of the parties but nol eabraced in the oleadlings, &8
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though they had been clesded, %ither veriy may then
amend %o conform hieg nleadineg To such lerpvee pnd the
evidence uoon them: but fallure po te smend shell not

gffeet the result of the trisl.

{Superreedes Code Sege., 11657,
11658, 11559.)

250, Conditionsl New Teisl, The Court mey permit @

varty to avold a new Trlal vnder Rules 843 or 244 by
agreesing to such tCerme or conditlong ams 3¢ mey 1mpd@@3
whieh ghsall then be phown af record pnd » Judgment

entered accordingly.

(Superpetes Code Sea., 11581.)

P51. Reteisl Aftur Publiched Notige.
= (a}.,§§£;§gg& Except ih aetions for divorne pnd
annﬁllm@nt,of'mgrrrggm» 4T judgment ig sitersd agaiﬁﬁt p defendans
who did not anmﬁpf aﬁd wen gerved oﬁly by ﬁublicptiﬂﬂnlhé
¥ any persgon legélly repregenting fvim may withln six
moenthe gfté? antry of jﬁﬁgméntn gnoly Ter retripl and on
glving pegourlty for oopts ie then entliled tﬁ hie ﬂefense
and %fi@l”&w thouvel there were no jujgmentn
Sumerﬁedeg.cédé Sﬂcé" 11598 and

{
11694 and ghorteng the time from
two years to-six months. )



(1) New Ji ll_r;i.‘(.m-;_sy‘gpg'ti,, After such retrial, the
Jourt may confirm the Judgment, or wodliy or set 1%
aside and order a party torruﬂtore &ny money or nronerty
rematlnlng in hls posgession under 1%, or to recay the
value of any money or paoperty he thus recelved.

por effect on B1tle of good falth purcheger

dee nule 2o4, T

= ”-5‘10

RESERC AR Y

(Code Sec. 11596,)

202, Judgnent Vaceted or Modlilied; Grounds. Uoon
tlimely wetltlon and notlece under Rule 263 the GCourdt may
correct, vacatbte or modlfy a Tinal Judgment or order, or

o

grant a new bLtrlal on any of the followlng grounds:

(a) Mlstake, neglect or omlsslon of the Clerk;

(b) Irregularity or fraud nracticed in ob-
taining the aame,

{c¢) Erroneous proceedings against a minor or
person of unsound mind, when such errors or condltlon of
mind do net appear in the record;

(d) Death of a party before entry of the
Judgment or or'd.et"',, and 1ts entry wlthout substitutlon
of his proper representative;

(e) Unavoildable casualty or misfortune
vreventing the varty from prosecuting or defendlng;

(f) Material evidence, newly dlscovered, which

could not with reasonable dillgence have been drecovered
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and produced at the trial, and was not discovered within

the time for mwoving Tor new trial uader Rule 244,

[Rules 268-2566 supereede chapter 552
of the Code, They eliminste Code
Sge. 12788; apdd sod dleegard eome
grounds: make the praoceedings
vanlformly by petition and notioe, and
otherwine adapt the chspser to the
plan of thewe Hutew Phey a2leo
sunecrrede Code Seog. L2855.1 2267
Jee Rule 281.) '

285, BDare: Petitlon, Notic 3, s ﬂ_L

(s} Petition. A petlition for relief under

LA v, il g S Salre )

4

EEAON

e

@ 2068 must be filed in the ariginal action within gne

yepr afﬁmh the remdition of the Judement ov avder lavelved,
it ghall Eﬁeée the grounds for relief, and, Af §% .seerke g
new trisl, show that they oould not have “besn diecaversd
in time to proceed uvnder Rulse 206 or 244, and were
diegcovered sftervards, Unlese the pleadinge in the
arieglnal setion éll@gﬁd s reritorioue action or detsore
the petition shell do go. 1% ghall be suoporved oy |

efT1davit ae orovided in,ﬁuie 80{v).

{p} Notige. After filing the vetlitlon, and
aleg wiithin the yesr sforeseid, petitioner must gerve the
advarse orety wlth an origine]l notlice Ln the meuner proviﬁa@'

v

iw Divigion JIT of these Gules.

(m? Trigl,. The Court ahéll promptly sesipn the
artiilon fer telel, not less than twenly daye olter notlee
ig gerved, The petilitlon ehelil stand denled without answer:

otherwvige the lscuey and nleadings, snd Form pnd
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3

manner of the trlal ahall be the same, ag neafly es may
be, ag in the trial of an urd:lnax';v actlon to the court,
and with the saue rlghi of avrveal. No new cause of ection
ahall be Lntroduced,
(6) preliminary betemnination. ‘the Court
Hay Gry and determine the validity of the grounds
to vacate or nmodlfy a Judgment or order before Lrying
bhe valldity of the cause of action or defense clalmedn
Uﬁ):ﬁg%@gggg Al'ter a atay under Rule 248,
1T the original Judgment or order ls affirmed, additiosnal
Judgment shall be entered against the vetitloner for the
costs of the trial, and also, in the Court's discretlon,
for demeges not excecdlng ten per cent of the Jjudgmentd

alflinneéd.

ab4.  Titles and Liens Protected.

{a) The tltle of a good falth purchaser Lo
property sold under the 6r1g1nal Judgment shall not be
affected or lmpalred by eny judgment; order or nroceeding
under Rules 251 to 253 lnclusglve,

(b} If the original judgment ls merely modifled

pursuant to elther of sald Rules, all llens or securllles

obtained under 1t shall be oreserved in the modifled

Judgment.

{Gombines Code Seeg. L2797 and 115697, °
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256. QOther Prooeedinge Not Involed.

Code Bections 12255-12867 inclueive shall
not he involked. Rules 262, 203 and 2864 ghall apply

in 1lleu thereof.

(New. Supersedon the Code
Jections speclifled which now
appear in Chapter S517, relat~
lnp %o Regovery of Real
Property. )

266. Judpmenty Dischgrged on Motlon. Where

matter ln dlscharge of a Judpment has arisen sinoe
Lte renditlion, the defl'endant or any lnterested person
may, on motlon in g summery wey, have the seme dls-
charged in vhole or in part, eccording to tThe clroums
stances.

(Code Bec. 11.685.)

257  Freudulent Aselpnment; Motlon. The

Court may, on wotlon, inqulre into the sasignment

of & Judgment, or ite entry to the use of any perty,
end. cancel the.asslgnment or atrllke out such use, in
whole or in parit, whenever 1t determines the sane to -
be Anequlteble, Lravdulent or done In bad faith.

(Code Bec. 11586.)
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208.  lyecutlon: Duiy_of Offlcer. An offlcer

recelving an exe poutlon wast execuie 1t with dilligence.
He shall 1evy on guch property of the Judgment deblor
as Lle likely %Go bring the exect amount, as neavly &s
practicableo Ho may mske successive levles LT
NeCessary. He shall collect the thinga in sceftlon,
by sui® in hids own newme if need be, or sell them. He
ahall. sell sufflclent property levled on to satlely
The execubtlon, p&ying the proceeds, lese hls own
costa, to the Glexk.
(Rules 258, 2569 and 260 supersede
and vhunbu Code Beca. 11664,
11666, 11669, 11670, 11671, but
not Sec. 10L668.1 which remalns
ungfifecied, The officer's

ﬁuﬂoxabn“uh is governed by
Rule 259.)

It

258, Ssmei Endoprsement. The officer shell

endorse on the execution, the da& and hour he vrecelves
1%, and the levy; sale, or other set done by virtue

of 4%, with the date thereol; ané the date and smount
of eny recelntas op wéyments Goward Lts sgtlefacilon.
Maaﬁ endorsemnent Uhcll be made gt the time ol the
2ol o reselph; but- no levy or sale under the execu-
tlon ghall be impeirsd by fellure G0 make any such
endorseneny abt the tinme heve provided,

(Preserves the levy deaplte £a1lﬂre
of timely endorsenent.)

2680.  SBpme; Levy on Fersgonaltly. Levy on pergons

alty may be made uvnder an atitachment oy gensca) execublon by
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elthey of the rollowlng sethods, bub no Llien 1lg createda
untll compllisnce with one of them;

(o) By the offlecer Taklng poasession of the
nroperty, and appendlng to hhe execution lts exect des.
¢ription at length, wlth the date ol bthe levy, and aftixing
hls signature; or

(b} If the creditor or his agent first =o
request In welting, the offlcer may vlew the proherty;
Inventory its eoxact description at length, and append such
inveabory to the execublon, with his signed statement of
the number and title of the cage, the amount clalmed
under the executlon, thie exact locabtlon of the pronerty
end 1n whoge noasesalon; and file with the county recorder
of the eonunty whérm thie nrovnerty 1s located hlg ¢erililed
trangcript of euch lnventory and statement, Such Tiling
shall then be constructlve notlice of the levy to all
persons. The Recorder shall index the transcerint as &
chattel mortgage and theolflcer shall release the samne on
the margin of the index whenever his wril ls satisflea or
the levy dlscharged.

(Par. (b) 1s new. 1t mrovides an

alternative method of levy on pfreonally
without taking possegsion. }
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DIVISTON X1

sravory Judgment g

26L.  Declaratory Judpuentss Permitted. Courts of

'record within thelr respective Jurlgdictlons shall decl are
rlghts, status, and obher legal relations whether or nob
further rellef is or could be clalumed, It ghall Le no
objectlon that & declarntory judﬁmént or decrees ls nrayed
for. The declaretion may be elther afTirnative or neg=tlvs
ln form or efTect, and such deelaratlions shall heve th=
force and effect of a Tlongl decree, The exlabtence o
enotlier renedy does not preclude a Juidguient for cdeclar: toxry
_l"elﬂteef in cases where Lt ls aprropriste. The enwneratiion

+

in the next three RBuleg doeg not Llmit or regtrict the

exerclse of the general wnower hereln referred to,

(Substantlally Sec. L of Uniforn
Decldaretory Judgnents Act and a
aubstitutse for Bec. & thereol .
also Federal Rule 5%.)

(5]

HSee

262,  Gongtrulng Contracts, etc. Any person interestzd
in & contract, oral ox Qritténrlor a wiLL; or whoge rlihts
status or other legal relations are affected by a atatule,
or any municlpal ordinance, rule, regulation, contract or

franchise, mey have determined any question of the con

#77The Rules in this Divieion are new. There 18 no
corresponding chaoter in the Code,)
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atruction or valldity therecofl or arlsling thereunder, and
obteln a declaration of vrighte, status or legal relutions

thierveunder.

(Substantlally Sec, 2 of Unifonrug
Declaratory Judgments act with orcl
contracts, rules and regulatlons
included, ) )

263, Before or After Breach. A contract nay be

conatrued elther bhefore or after there hag been a breacth

thereof,

{3ec., 9 Unlform Act,)

cu4.  Fiduclarlegi Beneficlaries. Any person

interested as or through an executor, administrator,

4

trustee, -guardian or other flduclary, credlior, devisue

i

v

Legates, helr, next of kin or cesgtul que truat, In the
admlnlistration of a trust or the estate of s decedent,
ilnsolventy; an infant or ether person for whom a guardian
nas been appolnted, may have a declaration cf rights ar
Legal relations in reépect thereto;

{a.) To agcertalin any class of credltors,
devisees, legatees, hélPS4 nex® of kKin or others; or

tb) To direct exeontopép administrators,

: ! -

pusrdians, Gtrugtées or other Tlducliarles, Tto do oOr
abstaln from dolng any particular act in thelr fiduciary

capaclty; or
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(e} "o deternine any question arlsing in

oy

)

the adminlebration of the gubate, guarﬂianship or
Srust, ineluding gquestlons of consfruction of wills
and othar wrltings

(See. 4 of Uniform &ct exbtended

By ﬂc?nau el fiduciseies and
all typen of g memmhm &)

208, Pscrstloosrs. he Court wmsy rvefase o
mander g declavatorr hulgment o decree whese LT would
pdered, termlnaite the wncertalnty or con-

a2 o5 TN 4 Irer iagpe ‘b "-*"\ = 75
Troversy giving rige e the procasding.
batentielly Sec. 6 of

e
Unlfozn Ant.,

2668, ﬁu:niemmerw_ Asidel, Bupplemental relled

hased on a declaratory judgnent may be granted wherever

DECREIATYy o PrOneT. The spplication therefor shell
be by petitlon ln the orlgingl case. LI the Courid

A, -

deemeg the petltlon suificlent, 17 shell, on such
cessonatlie notlee a8 b preacribes require any adverse
party whose righits heve been adjudicebted to show ceuse

why sush rellef should not be grented forthwith.

e )

RG7.  Hewlew. &1L owders, judgnsnts or decrees
under Hulge 2€1-R2G8 inclusive mey be reviewed as
other Judgmenta, orvders cr Geavees.

{:’5@‘10 7oimaforn Act. )
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\Blmilar to, but not identical with
gec. 8 of Uniform Act.)

—_—

268, Jury ¥rlal. the right of trial by Jury shall

B

L

‘not be abridped or extended by Rules 261-2067.

(Substitute Tor Sec., 9 of Uniform Act.)

269, "person'. fThe word tperson', 1n Rules 261268,

e b e e

ahall include any individual or eatlty capable of sulng or

being sued under the laws oft Towa.



DIVIGION XAk

Panrtition of Real and Fergonal Property.*

A vy Pyl By e

270, The Avbion, ﬁend%ﬂg Probate. Real or personal
property mnoy be partitloneqlby gqultable oroceedings.
Where the entire ;ntcrusﬁ~ln real estate ls owned by a
decedent on whose estate adnlanlstratlion or vrobate ls
pending, the actlon cannot be begun untll alx monthes
after the notlce of the adninlstrator's appolntment, nor
at eany tlme whille an avplicailon for authorlty to sell
sumh'redi'esfatu g pending in the probate proceeding.

(supersedes Code Sec, L2510 and

introduces prohibltion wﬂﬁn the
court in probate has Jurlisdiction. )

%1, Petitlon, The petitlon shall describe the
rroperty and plalntiff's interest therein. 1L shall
nane the other owners and all indlispensable liecnholders
ap deflned In Rule ETS(a)ﬁ and state the nature and

extent of each lnterest or llen, aAll so far as known.

{Supersedes Code Sec. 12312, )

272,  Abstracts. The Court may order a complete

¥ Thig DivTEion supersedes chapher 6o of the Lode, with
the exceptlon of Secs. L2817, 12532, 12538, 12548, 12043

Thet chapter dealt primarliy with real estate but partttion
of pergonalty has been permitted by Suvreme Court declalons.)
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abstract to be filed covering any real estate involved,
Pequirlng that any party produce any abstiract he has or
controlg, and that plaintiff complete the same, or supply
the whole if no nart 1ls avallable. The exnenée thereof
shall be taxed as costsg. Such abgtracts shall be
avallable for use of the Court or any narty during the
nroceedings, A llke order may be made as to plats and

aurveys,

(Surersedeg. and changes Code Sait.
12515.)

@73, Partles.

(a) iﬂ%&fpﬁﬁﬁﬂhlﬁwkﬁfﬁ£?§= All owners of
undivided interests, and all holders of llens apgalnst
legg than the entlre property are indlspensable partlaes
to any partltion. AlL holders of any Llens on nersonal by
are also indlsgpensable to lls partition.

(b)) Qyﬁ}gﬂglhygﬁy}ggu .Uther persons having
scibual, apparent, clalmed or contingent intereste, and
holdere of liens on bthe entire real estate, may elso be
made partles.

(Supersedes Code Secs, 12314, 12315,

12583, )

274, Garly Appearance, Afber 2 netitlon la flied
seeking vartition of pergonallty only, the Courlt may
order appearance and hearlng at any specifled time and

place in the judiclal district on not less than fl e
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e i

days perpsonagl service aof orliginal notlce on all

defendanta.

(New, )

£7H.  Jolnder and CGounterelelm. lxoept as per-

mitted by this Rule there shall be no Jolnder of aﬁy
othew covse of actlon and no eounteréialm. But any
party may. perfect o gqulet tiltle to the property, or
have an aajudleatioﬁ of the rights of any or all
?ﬁrtiea ap to any or all matbers growing ovt of or
oonneched with L, ingluding llens bﬂtwaén whem,
Reagl and pereonal property owned by the same persons
may be purtitloned in the pame actlon; and the same
referee may act as %o ﬁoth,

{(New, but the jdlnderm permlitied

have nearly all been permltied

heretofore by Bupreme Gourd
deolslons..)

Procgedn.  The prop-

<
AR e PN

P76, Juf‘*ﬂ“ﬁﬂgﬂoﬂam&ﬂ
erty on its vroceeds shall bhe subject to the order
of the Court unbil the vight becomes Fully vedied.
Afther o aple, each party, lnoluding holders of llens
Teem which the property has been freed by the sale,
shall bave The sama rlghis or.lntareata in ke
progeads as They had in the piroperty sold, subject

to a prior charge for noasta,

il m i AT e 0len i B Torte o\
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sbabe Less Than fee.  The Court shall

277, Same; §

nmake sulteble provislon as to the nroceeds of any shore
held for 1lfe or yesrs or ln cemainder, which way be done

by appointing a trustee for the proceeds involved.

( Subgtitute for Code Sec, LA350. )

2. -Diviglon or gale, Property shall be partitloned
by sale and divislon of the nroceedsa, unlesé 8 party nirays
Tor partitlon in kind by ite lelsloﬁ Inte parcels, and
showe Lhat auch partiilon lg equitable :mc';_ nrscticable,

But nersenslilty whichh 1 subject to any lien on the whole

or any part can only be partitioned by sale,

(Supersedes and changes Code Sec. L2326.

R79. Decree. The decree shall establlsh the shares
“and interests of the owners in the nroperty. " A decree

for partitlion in kind shall appoint three referees unless
the partles agree on a smaller number, A decree ordering
A sale ghall apnolnt one or more referees, and three dls-
intereated freeholders to appralse the property, &and way
direct either a public or private sale, = ALl obher matters
involved In the cause, includlng those relating to lleng,

nay be determlned by the seme denree, or later supplemental

decree opr decrees.
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fﬁﬁ%ﬁl;ﬁgyljdzmﬁ_ﬁlgﬂl_ﬂprl%ﬂlﬂtmlenﬂ see Rule 201,

(Combines rarcs of Coide sees. LFESES.
L2828, 12327, 11345 and edds other
rrovisions., )

260. Llens. The Court shall by supnlenental decree

‘
ad judze the nature, extent, priority or valldiiy of any
Lien of any party, not previously deteralned, alter cavsing
the referees to glve such notice to the tnterested nertles
ag 1t wmay vrescribe, and uron issues made up as th@-ﬁﬂﬁrt
dlrects. No partition in kind shall be had untll after
such adjudieatlion; but a sale nesd not walt thereon, and
the vendenecy of any such controversy shall not delay

digtributlon of theé proceeds %o any rarty noi affected by

the lien,

o e 1

(Supersedes Code Secs. 12320, 12321,
L2322, 12324, )

28l. Sale Mree of Llens. Pergonalty muet be sold

free of lieng. -Real property must be sold free of all
lieng, except those which sre held agalnst the entlire
property sold.

For Inltial or supnlemental decree ag to llens
see Ruleg 279 and 280.

S

(Bunersedes Code Sec, 12323.)
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288, rossesslon end Preservation of Propenby.

5t e Frre e ler

Phe Court woy order the rerervee to Llease o take POBEETE-
gion off any property iﬂ?mlveﬂ in the aptions “h mey 8Lso
pxeﬁémve bhe property n;b“pn_hy injunetlion or by ahy othar
ayprﬂ@riaﬁﬁ wm“f#ﬂﬂuﬁ Tor 1% care and cnsbody. xpensas
incurred under this Pule, when allowed by Tthe Uourd, shall
ba part of the coabs. |

.{3mp&rqcﬁﬂs and sdds to Code

Ei(:ul'f*u ' 3. -!o:S\JXCJG

285. Referess ¥o Divide; Oath: Lnability. Relfexees

subhorized Go maké partition in imind shall quﬁllxy hy
taking oath and need slve no hond. L Shey ove wnewle
o meke suweh division, they eshall so report o the Gﬂuwf,
whioh will then ovder a sale of pavsonal properdy withoud
further notice. At To resi estabe, wsudh repord will be
heard under Hvlc 286, whereubon any further deoree of
gele or otherwles, way be mads which is propér ﬁnde? whe
LﬁJﬁ’?bJPn af the ocasa,

WA

{Hew. }

in Sind., The »eferees wiho partitio @

péel eatate Ln Kind shall ases out each pa Vﬂbm By VLB*DAU

e

menuments, and Tile repoel thersof. - They mayAﬁmplmy

gueveyer op neslaitants Lo sid fthem, I

¢ necessary, whose

feos and expsheen, when alloved by the G@vwc "Ehall e
L

et of the costs.

{Oode Heo. LESEY with provislon Por
suehs addead.) :
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295,  Seme: OSpeeliflc Alloluent. The Gourt nay,

P

for good ressons shown, order referees making o partle
tion in kind to ollot & gv? Lowlar tract or article
0 a perticulsr pariy.

(Supersedep Code Sec., 1258%.)

206,  Same; Report; Notlee: Heawiog. Referees

phall Tile a rveport of thely proposed zs rtltlon in
kind, describlng with ree unahlc partlcularlity the

agpective ghares dnd The speclfle >ropofug dlLOG ad.
to each ouwner, wlth a vlat of:any regl satate ¢nvolveﬁh
The‘ﬁourt‘ahall promopltiy filx a ﬁime and plece of heals
lng thereon, and the referecs shell glve &t least ten
deys notlee thereof ln such nanger ad the Gourd
dilvectis. On heerlng, the Court may ﬂpﬁreve, mod Ll y
or dlegpprove the report, and refer L% to the sgme om
Qafferent referees or order o ssles

PR

{?Jpv"aed“h Code Beean. 12330,

LEB85, 12354 )

267,  Sawme: Decree; Recordling.

{a)  Devree: Uosis. On aé":m:'ovinéz; a parii-s
hilon iﬁ kin&, the Gourd Hhﬁll enter a decrae allotbing
each porty the property or shere set off to him, gppor-
Gloning the.costa ainong the alloﬁ%éen and entering. judiment

speinst esch Tor his share thereol, whilch shell be a llen
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on the property allotted to him, snd for whleh epeclal

gxecutlon myy Llesue on demend of pnyone lnterested.

further ss Lo coshs see Rule 295.

(b) Recoxding. I7 the decree ilnvolves real
eateie, the Clerk shell flle with the wecorder of hls
owir county end eaﬂh_othér county where any of the real
anbate liea, a certifled Transcrlpt of 80 much of the
decires es shows the book and page where 1t le recorded,
the confirmation of the shares and Anterests in the
pirreperty apportionaed, the nemes of the e etles found
entl tled o shape thorelu, and an sccurate descriptihn
of each parcel sllobibed toleazh Beveral owner. Sueh
transerlipt shall be presented o The county audltor
for transfer, and recorded in the deed records, and
indexed as & conveyance of ench nareel, with the name
oft the allobtes as pgrentee end names oft 2ll othewx
peebles as'grantorsn

1.2654-12557 adaphed
wled, )

(Code

Heed
to uhes

ge ad
e88. Referveas Yo Sell: Bond. A relferce to make

gele shell quallfly by bteklng oath. Ko hond shell be

requlred before sale unless the. referee ls to sell

pversonglhty or Geke possession of real egbate, in which
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200. Rgporl of Saley Hotloe.

(n) Cenerelly. The refereen shall repord
all proposed sales to the Conrt, whilch in 1ts dlgepe~
tlon, may reguire a hespring therson al e specified
tlme and place, o whlch event the referees shall
pive notlee o the interested perfles as the Gourt:
Hhen direeta;

(p) Noblce Mandafony. Such notloe and
hearing nust be sccorvded to eny pariy. who, befove
the reporit Lls eporoved, flles with.the Clerk, a
duplicate requeat theprelfor, beawlng hls name snd the

-pddreas to which novlce le to be sent. The Clexlk
ahell docket the PequeétJ'aHd teensmnit the CORY (¢}
any veleree forthwith, or Af none hes been gppointed,
thenr as soon gs appolntment is made. ‘he wreleres
ghall mell notice of the hearing to such verty ab
hls eddress shown in the request within e Hime pre-
acribed by The Goﬁrtx whilech ney direct that othewr
varties be slso netifled.

(Superasdes Code Bee. 12844
antl invroduces now regulres

ment for notice to partles
dealring L%, )
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£9L. Approving Snle; Conveyancg. The Court by
express ordey may approve a private gale though i1t be
for less then the appralsed value. No real estate shall
be convoyed until the sale is approved by the Court; and

e conveyance shall be made vntil the price s fully palde

(Bupevaedos Code Beos. L2348, 12346, )

292. Jead; Valldity. A referee's deed, recorded ln
the county where the land lies, shall be valld againat all
subgequent purchagers, and ag&ihsﬁ all persons interssted

2% the time, who were partiesg to the proceeding.
3 v

(Code Sen. 12546.)

208, Ooeto. ALL costs shall be advanced by the
plainbafs, but evenituslly pald by all parties propertiol
abely to thelyr interesis; except coste oreated by contests,
which ghall be taxed against the losing contestant unless
otherwlee orderetd. No contest shall deprive plalntiff's
attorney of the fee specified in FRule 294, If partitlon
1 An kind, costs shall be adjudged, and may be cotlected
o8 provided in Rule 287(a). If partition is by sale, the
goatg shall bhe bai& Teom the prooeads and deductaed from
the shares of the partles against whoem they arve taxed.
Theae_ﬁemediea fow omliaating cophis ghall be cumulatlve

af othar remeadlos.



Lod.

(Supersedes Code Sec. 12350 and maxes
‘further vrovisions relalive Lo attorneys
feea Ln event of contest. and Tor
colleetlon of coegbs where varivlilon is
in Xklad.)

204,  Attorney Fees. On 1;.'-,1 rtitlon of real estate,

but not of mersonalty, the Court shall fix, a&nd bax as
costs, a fee ln favor of plaintiffie aktorncy, whieh
sannot exceed the follﬂwkng amount, computed on the sale
price, or by aprralsenent AT no esale 1a mace:l ' 3

1. On the firat two hundred dollairs or {ractlon
thereof obtalned, ten ner cent

o on the evcess of two hundrec to Tlve hundred
dollgrs, Tlﬁe ner cent,

5. On the excess of ilve hundred to one Ehoug~
and dollars, three rer cent; and

Z On o1l suns in excess of one thousand

dollsers one rexr centb,

!

(Code Sec. 12340 wllhoul change 10
the achedule. ).

205, Other Fees. Appralsers and refcrees in all
rartition sults, as well as any attorney @n5loyed by a
referee whbh avnroval of the Court, ahall receive such
reasgonable comﬁensatlun as the Gourt allows, which shail
be part of the cosglte.

(Code Sec. 12351 as anended 49 G.A.
chapter $04.)
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296. Final Renoris. Unless gll interested parities
walve AT in wrdtlng, the Court ehall fix & tlmé and
nlece of'hEarlng the referee's fingl feport, gnd pree
poeibe the iime ond menner of notice which the referees
shall give to ell interested NETBONE.

( R W, )

20%. Paying Ssell Swas.  Whenever a mlhor, having

no legsl guardiesn, ila entltled %o proceeds of & Pl

tilon ssle, not in excess of two hundred dollare, the

Gourt may order ﬁhe referec discharged of all 1isblllty

therelfor, Ly paying them To tThe ninor's parenf or

netural guerdisn, or the pereon with whom he resides,

.for ﬁhe nae off such minor, and teklng évroceipt therefor.
| {(Mew. - 0f. Code Bec. 12077.1

which 18 not affected by these
Rulaes. ) .

298. Unborn Pertles. When a person not in belng
mey have a contingent or g progspective vesthed interest

as & cobenant of rewxl estate, the Court shall have jurls-~ .
dietlon over the intercst of such person, and shall appoint
o cuitable guardizn ed 1ifem, to'act for him in sueh nro-
ceeding, and Iwles 12 To L4 shsll gpply 1ﬁ such casedg. Che

deerso of pertltlon eand the divislen or gale thereundan

:

ahell be of the some Porvce and effect os to all such persong,

or pewsons elelimlng by, throuvgh or under them, as Though they



were In belng when the decree was enbered, and .the
property or procecds of the Intereat of such wnerson shall
be sublect to the order of the Court untll the right

thereto becoses fully vested.

(Coae Bec., 12381...)
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DIVIBION XITX

e

9U0_YARAANED®

B ]

299, [IFor What Csuses. & clvli actlon in the
nature of guo warrento, triable by egulieble proceedlngs,
may'be brought in the name of the state agalnat eny
defendant who Ag

(a) wnlawfully holding or exerclsing any
public office or frenchise in Iowa, or an offlce in any
Lowe, corpora@ioh; or

(h) o public officer whe has done or sul-
Tered to be done, &an act which wurﬁé s Torfeiiture of
his office; or .

(e) aoting ém g2 corporatlon in Towa wlithow®
being suthorized by lew 89 Yo act; ox

(d) a corporation exevclsing powers not
conferved by law, on dolng 6r omd Gting ects, whioch work
a forfelture of 1%e cowporate righte ox privileges; ox

(e) a perdon or corporeflon elalming under
g paient, pérmit, certificate of convenlence snd neceanl by
or Lloenae of any nebure whilch wes prented by the gtate
becauge of fraud, or mistake or lgnorance of o naterial
fact, or the terns of which heve explred or ﬁeen Vo~

lated by the defendmnt, opr which the defendent hea in any

B e s L e PR et STATAN A R T Y Ml 0 0 6 6 8 = A AT g g e gt A B s WA A B I

#{This Division supersedes chepler H3L of the Code,
axoent Secs. 1R426, 12427, and 12431-12438, lnclusive.)
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manner Corfelted. e setion in such cages shall be o
shnul or vacate the patent, perml®t, certiflicate or 1i=
cense in ousstlon. |
(Bupersedes CGods Sec. 1L2417. HNekes
the actlon equltable; broadens

pubdivision (e} and permlie cor-
novations to be defendsnts thersin.;

500. By Whom Broupht.

(n) The caunty mtturﬁey of the county whers
the setien Lles may being 1t in hls discretlon, and
et do so when dlrecied hj the Governor, General Asaemf
Yiy or the Supreme or District Court, unless he nay bhe
a defendant, in which event the AMitorney Generel wmay,
and shall when so dirvected, bring the agtion.

(h) If on demand of any eitizen of the
gtate, the county attorney falls To brlng The actlon,
the atiorney gegeral may 4o Bo, 0 such clbleen Mmey
apply Tto Tthe couwrt vhere the actleon lies fTor leave o
belng L. On legve #o granted, and effter filing bond
for cosbs In ga smount flxed by . the court, with cureiles
mpprovnﬂ by thekalerk, the eltizeqn ﬂay bring the sction
and prosecoute LU to completlon.

(supereedes Code Seos. L2419, 18420, )

d0le  Bo dolnder op Uounterslaim. Jn such action
theve shell be ne Jelnder of any other cauvsge of aclilon,
and no counterclaim.

(Code Seo. 1.2418.)



1058 Fetltlon. The netlbiou shall etmte the
srounds on which the action ie browuwglit, and LT 1t 1ln-
volves an offlce, franchlee or rieht clalaed by others
than the delfendant, 1t shall name thew, and they ney be
made r&rtiﬁ&

(Suversedes Code Secn. 1242112423,
inclusive. The notice and generel

rrocedure wlll Le governed by thege
Rules on those subjects. )

905, Judgnent,

ta) The Judament ehall determline all rlghte
and clalas of 8ll vartles vespecting the aatters invelved,
and shall include any nreﬁlgion necenséry to enfarce
thelr rights ag so duterminbﬁ, or to saceconrllab the
objecte of the declslon.

(b)) The Judguent ehall also dahﬁnnlne.whluh
narty, if any, 1ls entitled to hold any office in -contro-
Versy.

(e} IT a narty is unlawfully holding or exer-
clesing any office, franchise or privilege, or if & cor-
poration hag ﬁlolﬁted the law by which 1t exlsts or been
gullty of any act or omlasion wnleh aamounts to & surrender
or forfelture of. Lts privileges, the Jjudpgment shall oust
such party frow guch office or franchlse, or forfelt such
privilege, and forbld such party to exerclse or use any

e

such offlce, Tranchlse or nrlvlilege.
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(a) I o party has merely exercised powers
or privileges to whioh he was not entitled, but which
does not warrant forfeiiture under the law, the Judgment

ghall prohiblt him from the fTurther exerclse thereof.

(.

Bupeiraeden Code Seca. 12424,

( ]
12428, 12489.)

d04.  Gogbs.

{2) Judgnent ageinet any defepndant op Inteyw
venor shald inelude Judgment for the costs of the action.
Judgment agalngt a pfetendea oorporation shell adjudge
the coste againgt the peraon or persons acting ag such.

(b) If the aotlon Pfallg, the court may adjudge
the costs agalngt any private individual wha'hrqught 163
| oGhervise they shall be pald ag provided by the statules
governing costo iﬁ criminai COBEA,.

(Bupersodes Code Secs. 12422, L2488,
12430, The general chepter on Qo=

bempt will be avalleble to enforce
The Judpgment,)

308, Goxporetlon Diagolved. If the Judgment

dissolves & ocovporation, the court ehall make appropriate
orders for the dlesolublon as provided by the statutes in

farce,

(Preserves Code Sscg. 1L8452-12488,
Inelualve. )
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DIVISLON X1V

s P e R i el

J;;I FL’:RH.:[I; %

Sy

506. When Wrdt May Yssue. A wrlt of ceviloraml

]

when specliicailly authorlzed by

shell only be granted

atatute; or where an inflerior teibungl, Doard or offlcer,

Judilclel Tunctions, is alleged to have ex-

i
exerclisling

ceeded its, or hls propedr juelsdleblon or otherwlse

acted illegaliy.

("nie Ruie and Rule 308 superdede
Code Sec. 12456, Lxewmplen of
gpeclilc asiatutes aurhorizing
certlorari sre Secs. 120680, 28%5.11,
B4B0=6470, 1R0D.53. )

0%, Title. The patltion‘ahall be entliled Jn

the none of the petitioner as plalntird, sgeinst the

inferlor tribunal, board or officer an de 1endﬁnuo

(Bupersaedes Code Bec, 12459 and
clardfies Hitle. - CGontents of

Cpetition ave governed by rules of
plesding rvHGHQTLv )

508.  Dfher Remedlas. The wrlt shall not bve

denled or annulled becsuse »laintlff has another plain,

gpeedy or adequate remedy: bub the relief by way of ceriiorarl

T Uy i Bk i Y AR ALY M A AR ST ey

“{31#3 Diviglon supersedss chapher 503 of the Yode. )

-
e
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ehall be sitvicily Limited to gquestlons of Jurdsdictlon
» Mllegality of the acta complalned of, unless otherwlae
ape clally provided by stsotube.

BEe elaa HuTO LUE na RN npaatlng netibion 2g

Bl o I

(ﬁupuracdbn Code Bec. 1.24566. Allows
Jurdsdietion or lLWogpiﬂLy to be thus
chalinnred aesplle other remedlos,

AL that As &l) the party seceks 0

. relae. )

309, The Writ., "The writ may be granted only by the
Distrlet Court unless 1t le directed to That court or a
ﬁunibipal‘or Buperior Court; and then by the Bupreme Court
“or & Justloe thereofl. It ahell be lesued by the Clexrk of
the Court where the petltlon Ls filed, under Lis seal.

L% shall commend the defendant to certify to That court,
8t a2 swecified time and wlece, a transcript of so much of
defendant's reocords snd vroceedings as ave cmmpléined of

.,

in the petitlon or &5 may he vertinent thereto, together

wlth the Tacts ol the csse, describlng or referrlng Ho
them or any of them with convenlent cerbalnty; and slso
to heve then end there the wrli.

(Bupersaedes Code Bec. 1R4A57. Digpenses
with cowplete transcerlpt where that le
not necessary for the review. Wil Gy
ordered by o Justilce willl be lpsued by
the CGlerk of the Supreme Dourt, as 1s
the present vpractlce.

310.  Beay; Bond. The Court or Justice grenting

the welt may, in 166 or hie diseretion, stey the origingl
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proceedings. though no stay ié aeked, Such stay, whben
goupht by wlalntiff, can be granted only on hls filing
bond with penalty and conditions, including security fox
coabs, prescribed by euch couprt or justice, and pureties
apnroved by Lt or iie clerk.

{Bupersedes Code Bec. 12468,

511, -Hotice of Tgsuing Welt. The wellt may lseue
without notice on Tiling the petitlon, wnless 1 la flled
before a finsl order or decree 1ln the origlnal Proceed-
ings, or the plalntlff seeks a shay, Before lssulng the
wrlt in the latter cases, the Court or Justice sbhall, and
in any case may ih hls diserevion, fix a time and nlage
for hearlng and preecribe reasongble nutice to defendant
thereof, Such hearing shall be confined ﬁo~the gufficlency

Fad

of the petition, what records or proceedings shall be

certiflied, and the terms of any bond o be glven.

{Combines and supsrsades Code Seca.
12460, 12461, linltling the oree
1iminary bearing and requir.ng 1%

Af certlorarl precedes Tingl dle-
positlon -of The origlnal CalG.)

L2, Bervice of Writ, Unlase the defendant accepta.

e v =

pervice of the welt, Lt sghpll be gerved by a sherlfil or
deputy sherllfl. Jf directed to a court, &@ﬁvice'shall ba
on a Judpe or Clerk thereol; LT to a board or other
tribuaal on Abe Seorvebtery, Clerk ~r any member, Service

v



F
o
b

ahall be by delivery of the original wrlt: and a copy,
with rebturn of service, shall be returned to the offlee

off Lty lssuance.

{Supersedes Code Bec. 12462,)

3L5. Beturn Lo Wedts By Whom. Where the welt le

directed to a court, return thereto, AT practicable,

chall be made and ﬁlﬁneﬂ by the Judpe whosge action 1s
comﬁl&ineﬁ of , otherwise by any Judge of that oburt:

where dlrected to an ofifleer, he sghaell meke and eslign the
peturn: where dlrected Go a board or trlbunal, return
fthereto shall be made and éigneﬁ by 1%e preslding officer,
or itg clerk or gecretary.

ANew.}d

A4, Dafective Retupn. I the return lp defectlve,
the Gourt or Justice who lesued the weli, on hls own
wotion or that of any perty, may order a further returni

Cor gompel obedience to the wrlt o $0 such order, by

ghtachment or civtation fon contempl.

13up@?ﬁ®&@ﬁ Code Pec, 12463.)

16, PFelel. ¥When Tull return bas been made,
the Court shall . fix a $ime and place of hearing, and
hear the partiss upon the recoed made by The return,

Lo Ate diecretlion, A% way vecelve any transeript ol

the evidenceg taken in vhe oripglnal proceeding, and



guch other orel or writben evidence as 1s explanatory

of the matteré gontainad ig the return, Such transcript
and adﬂitiénal evidence shall be congidered Tor the sole
purpose of determlining the legallty of the procaeﬁingﬂr

¥ evidence before the orlgival

and the sufficlency of the

Brelbunal , hoard or officer to pugtaln ita; or hls actlion,

=

unless otherwlee speclally provided by sltatute.

owling Rule supens

(This and the foll ‘
12464, 2

gede Code Sec,

Unless otherwlae speclally

G.6s  Judpnent L b
provided by statute, the Judgment on certiorari shall be
1imited to sugtaining the proceedings bglowP ox annulling
The same ﬁholly o An part, to The extent that they wexre
Lilepal or in exoess off Jurledlctlon, and prescribing the
menner in which elther party may proceed further, nor shell
guch judpment subgtiﬁﬁﬁe o dliferent or amended decree or order

Toe that belng reviewed,

Jl7.  Nature of Progeedlng. The actlon shall be by

it 2 B

ordlnary proceedings, so far as applicable,

a

(Code Sec. 124650

D318, Appeal o, the Supreme Gourt liee

from a Judgment of the digtrict court in a certiorari
nroceedling, and will be geverned by the Bules spollcable
to aoneals Iln ardinp»y Bo5long.

£ ¢ . -4 B P
(Uode Seg., 12466,
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Gl9.  Limltatblon. No wrlt of certiorari shell

laaue or be sustalned unlesy the petlilon la filed

within siz wonthy from the tiame the interlor l‘mlbm.a.s;.ft,i

board or officer excesded 1lis Jurisdictlon or otherwige

acted Lllegelly,

(Bupersedos Code Sen, L2467,
Reduvees vime Llndt avd makes dete o

L1ling petition the deterninilng
factor, )

P

L
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DIVISTION XV

iNdU‘\Ik'T LONGK

e s

: “ i A - o =
B0, Tndenondpnn ov Auxilliary Reaedy. An injuncilon

bl e ek e
say be obtalned as an Independent resedy by an actloa in
equlby, or as ah auxlllarvy renedy In any-action. To gl b
cage, the varty acplylng bhevelor mey claln damages oY
other rellef in the gane é'-l,(‘,'h.'l.f;)ﬂf. An Ly junetion may e
granted as part of the Judgnent; or may be granbted by

order at any prior stage of the proeceedings, and is Lhen

known as a temporsry injunchilon.

ersedes Code 8eécn, 12012, L1231

$2l.  Tempornry; When Allowed. A Temporary

inJunction may be allowed:
(a) when the petlilon, summoried by affldavlt,
shows fthe plalntiff is entltled to rellel which includes

restralning the comaleslon or eointinuance of some act

which would greatly or irreparably lnjure him: ory
(b) where, during the Litigation, 1t apnears

that a party ls doing, procurlng or

(

L s - 5 esmien, s --......--o.-_.n-,nuf‘-:uw'-va-"—u
T UTHIs Divieion supersedes chapter 509 of . the Code.

suffering %o be done,
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or bhresiendg or ls about to do, ah aect violatlim: the
other varty?s right rescecting the subject of the actlon
and tending to make Ghe  Judgwent lnelfectnal, or

(e) In any canse apecially a\UJ}ori ed hy
sbatute.

For injunckions in int.e‘fnlf?a_tier aclblong, see
Hutr* o9 .

s
ot e g et

( superasedes Code Sec, 12518,

BB, .Jm.mr 11;., ,m:uvnl A court, or Jugtice of
et . ey
the Supirene Gourt,

refuslng e btesporary lnjunctlon

hiall endorse the refusal on the petition therefor.

(This and the nexs Hulu afford a

surhatltute Tor Code Bec, 12023, )

-—o—

Sad. Same; Statement Re Prior Preqentntion, A

R

peliltlion seeklng ¢

(2]

tennorary injunckion shell

atate,
or the sttorney ghall

certifly thereson, whether & petiiion

for the same relief, or nart thereof, has been previously

g % . - -
pregented to and refused by any court or Justlce; and 11

s0, by whaom and when,
(S op ) anE der Rule 3R2,)
(8ee comment under Rule

1315450 0 )

524, Jauo‘uputside,ﬂ%striqﬁﬁ Mo Lemporgry

inluncilon shall be granted by a District Courd dlflerent

Trom the one where the actlion ls, or will bhe, peliding,



excert upon affldavit that the apunllcatlon therefor

cannot be proaptly made bto the latter court.

{Supergedes Code HBecs; 12517, 12581&)

D25, Same; By whom Granted., A Genporary injunciion

may be granted by
(a) the court in which the action iz opr wil,
be rnendlig,;

(b} the Supreme Court or a Justice therveol,

(e¢) any other.dlstrict court, when nermibie
by Rule 524,
{sunergedes Code Sec. 1LRELG. )

o2, Bame; Notlce. Before granting a Tenporary
inJunction, the Court wmay requlre reasonable notice of
the time and place of hearliny therefor %o be glven The
party to be enjoined. Such noitlece and hearing must be
had for a temporary injuncilon to stop Gthe general and
ordinary business of a cornoratlon, or ithe operatlons
of a rallway or of a munlclpal corsoration, or the
erection of a bullding or other work, or the board of
supervlisors of & county, .or to resirain a nulsance,.

{Supersedes Code Secg, 12520, 12527,

12622 )
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ke € Sase; Bonda. Tha order directing a ltemvorary
Injunciion must requlre thet belore the welt lesues, #
bond be Fiied, with o venally bto be srecifled ln the
arder, whleh ebiall be one hundred twenty five ver cent
of Ghe probsable lLlabillity to be lncurred., Such bond
wlth suretles to be arrroved by the c¢lerk, shall bLe
conditioned to way all damages which may be adjudged”
auoinst petltloner by reacon of thie -lnjJunctlon. Bat

in actlons for divarce, separale mpailntenance or annui-
ment of aarrlage, the Court in 1ts dlecretlon amay walive

any bond, or Tlr» 1ts wenalty in sty amount deesed Juct

and reessonable.

(Burersedes Code Secs 12b26G, 12529,

328. Same; Dlgsolubion, A vrarty agaloet whom a

tearorary injunctlon is Lssued without nelice may &t

gny time move the court where the action i1g mend.ng to
dissolve, vacate or amodlfy it. Such motlon shall be
submlitted to that court But 1 the Injunction wag
wranted by a Justice or court of a different dlstrie®
ander Rule 324, the court or Justice that ordercd 1t ehal i
Liear the motion, 1 1% be shown by affldavit thet nroant
searing cennot be obtalned in the court where the atiion

iLs pending.

(Surersedes Code Secs. 12024, LB0SL,
12532, 123535, 12534.)



o

529, BEnjeining Procesdings or Judgmenty Venues: Bend.

An gcetlon gecking to enjoln proceedingn in a civil gctlon,
or on a Judgmnent or final order, must be brdught in the
county and court where such proceedlnge are pending or
such Judgment or oirder was obtained, unless that be the
Suprene Court, in which case the setlon must be bfough&
in the court from which appeal wae teken., Any bond in
auch action must be further condltloned to pay o comply
with @uchAjuagmaht or orﬂeff or.tm pay any Jjudgment that
may be recovered agalnst the petltloner on the cause of
gatlon enjoined.

(supsresden Code Seca. 18527, 12628.)
380,  Viodetion g Lonbempb. Vilolation of any
provision of any temporary or permanent injunctlion
ghall constitule contempd amd'be runlahed gecordingiy.

(Bupersedes Code Secs. LEBIH-12539,
inclupive.
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ol From Final Juodgacnt

var ALY final Judgmenle anc declalons o
ourbe of recora nay e arvealed Lo the Suores. Cang.
girpept oe arovidod Ln thig Rule and tn Rule A48

) No dinterlooutory rullng or decladon
be srrealed, exeoert as vrovided in Rule 832 uniit
avier the final ) wgaeni oy erder No error sl ol i i
Intevlocutory ruling or aeclelon Yg walved b plesadng
avey or wroceeding o Lrial On arweal Trom the Tinal

Judgaent, such roling or declslon wmay be gariluned ok

error where gtiown to have subetantglally affecied U

rijgh.te of the cowrnlaining perty.

(Negw. Makes all Intcrmediete oraris
reviewable on arneal .Crom any el
Judgmeat Prohiblie apneats telove
final Judpment excepl Wron gl owairie
by the Supreme Court or the Ciile!
Juatiee )

S32.  From lnterloculory Orders.

ve& . Any party ag

rpleved by an ‘ngeplocutacy

ruling or declslon, ineluding one a —erving gocclali]

# \I‘lﬂ D*waLﬂn uup*tfdwv hnc1 Aaf Chenter bol of Lhe
Gode, Lhoae hHGilQHﬁ no lenger effectlve pelng: Tieta2d 1
Cobtunn 1 of Avvendix 1
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whose objectlons To jurieﬂict&on have been overruled,
may anply Go the Suvrems Court or any Justlce thereol
to grant en anveal in‘@d#ance of final Judpnient.,
Bueh pposenl may be grented, efter notlcee aﬁﬁ hebrlng
e6 provided in Rules 347 and 363, on finding that
such rullng or declsion invelves substantisl rlghts
end will maeterially afTect the Clnel decislon, rnd
thet & deteralnation of 1to correctnesa pelfore trlal
Con bihe merlts will better serve the interests of
Juaticéo

(b) he order grenting such appen) may be
on terss of zdvancing AL Lov proupt subnilselon, g

shall stay Turiher vroceedlngs below, zad way regulre

a%d.  Amount An Contraversy. Rxoeph where the
getlon involves on intereat in resl estate, no apneal
shall be taken in ony case where the suount in contio-
veray, £8 shown by the -g':‘f!..ma{?l.i!,ng;f;s?., ls less -z:ﬁ-a.n three
hundred dollers, unless the trizl judge, within thixrty
deys eftor the Judgment or orvder 15 entered, certlifies
that the cruse ip one in which_aapeﬂl ahou:d he
alloweda “The righf ol pppesl 1s ﬁdt "PQLT ed by any
remlaglon of sny »ert of the vmf&imt ar Jﬂ\ WB!GQ

| (nw;vv&elﬂ Code Hec. 12838.

Incresses smount necessary fon

apoeal fro one hundred dollers
to Three hundred aollars,)
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334, Beone offu@vibw fleview Ln eguity cases
shigll . be de novo. In 211 other ceses, the Buprene
Court shall cong@itute & courlt for correctlon of
err5r$ ot low; ond Tindinga of feet in Jury-walved

cgres sholl have the effect of a speclal verdict.

553%.  Time for Aopesl. Avpesls o the Suprene

Cowrt must be token within, and not after, thirty daye
from the entry of the order, Judgnent or decree, unlaess
g wotlon Tor new trial or for Judgeent notwlithstending
the veraict is ii}eo 20 nprovided. in Rule 247, end then
wlthiﬁ ﬁhlrty deyes olter the ruling on such motlon.
(Superaedes Code Hevc. 12832,
&

CReduces tins fow ose el Lo

thirty days.)

586G, How %ekeni Hotice; Delivery. Aupesl la

teken wnd perfected by Tlling o notice with the Cleri
of' the court where the order, Juiument or decrpe we l

ed, elyned by the sopellant or hile etiorney.

,._..
ﬁ

an’

shell speclfy the pertics teking the -eppeel, snd-

1%

-~

the decree, Judgient, order o wert theveol sppecled

Lo, Yhe Clerk shall forthuwlth aell or deliven g
copy of suveh 6§tlce.to ﬁh@'attnrnhys of recérd for

clh partlen other than the eppellent, or -’m.'; any such
party {-s:hr_} hag no a‘i;'ﬁa rney of :r(eco wd, et hie

Tast Wnoun address ko Ffailure of the
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Clerk %o mgll opx dvilver any notlce shall affect the
valldity of tThe aovpeal.
(Buperseden Code HBecs. 12057, 12808,

12840, Substitutes £10Ang wlth
Glerk for service of notice of appesl.)

H37.  Buversedess; Bond.

(o) Mo spoeal shell stey proceedings under

a Judgient or ordexr unless gopetiant execubes a bond

with sureties, to he Tlled with and egpproved by The

GlLevk of the court where the Judgnent or oxder was
anteprad. The conditlun of such bond sheall be thet he
VALY satlefy end prform the Judgment L affirvmed, or
any Judgment or ordef, not excaédlng in guount ox
vealue, the obligetlon of the judgment or order gpvealed
trom, whiéh the Bunreme Court uay render or order o
be rendercd by the triel court; and oleo gll coats end
dgamegen adjudged apgeinat him on the za,p;')éézzl, snd 211
rents of or damgge o properiy gurdng tqelpendenay of
the aonesl, of whleh ﬁpp@lieé is deﬁrived by reseon of
thie svoesl,

(b) Tf the judgmént or ovder sppesled {rom
be for money, the penslity of such hond shéll ﬁﬂ‘nﬁ@
hundeed twenty-five percent of the amoﬁdt, ineiuvding
eosts, unless, in exceptlonal ceses, the triel ecourt

n

Tix o 1arm@r amount; In all other caaes, an amquﬁt puf=
flelent Bo save appollee harmless from The consequences

of the appesl; but in ne svent less than Shree hundred

dollars.



(e} No oppeal shall veecate om affout the
Judgment or order aspesled Lrom; butbt the Clerk shall
issue o writien oru{r regulrint the &ppﬂlﬁee'mnﬁ ell
.others to stay wroceedings under L%, or such part of
16 28 hing been gopverled Crom, when the apnesl bond Lla
£iled and spniroved,

&

(Supprno{l'“ﬂ Gode Secs. 12888~

1G0T lneiusive,)

358 Bondy Peerine op Hulflciencv. If any perty
Looen gppesl i apgrldeved by the Clewkis approval of,

ov refuspl bo gpprove, & supersedeas bond tendeved by

apvellent, he may epply to the fTelal Cowed, on &%

Teast threee deys notles to the adverse macty, 0 vevisw
the Clerkds wotlon.  Pending such hesring, the Courd

npy eeepll OoF stey oll oroceadings under the opdepy or
AN app&ﬁlaﬂ from. On sueh hearling, 1% ahall
LEgelT dobsraing 3ha_suff1ciuncy oif the bond, and LT
the Oleri beg not spereoved the Lond, the Cours ahall,
D weltien orﬂérg fix Jts condltiong end determine the

<

sulfficiency of the gscuriiy; or 15 the ﬁuurﬁ detennlhnes

L

that o bosd bppreved by Lhe Clevk lg insulilei:-ndg in
gegurily o defeclive in e, At shall discherge end
send and iz & vine Tor filing

sopesrs Ly Bhe clreune teneep ghewn 2% the hearipg.

(Suverssden Dode

12866, )

e .
Jens. 1L2E6H,
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I the Supreme Gourd

aled Tron,

S gub_on Bond.

affirms the judpgment apopop Lt mayv, on metlon

off the anpallee, rendayr demnent agalnst gupeliant ond

the suretles on the gpuesl Bond for the asmount of the

Juliguant, with daneges end coata; or way reusnd the

aguaa Lo the Sirisl conrt Tor the detsemiinetion of such

Aanages oand coshg, snd The entry of Judgnent ot the bond.

(Superseden Code Sec. LEGTZ.)

Anneal .

“f
v oy b Janrn

940.  Regond on

(n) Prowptly after taking an appeel Lo the

A

Suprauie Court, appallant shall £ile with the Glerk of

“

t‘i:
much of

avidence

v

tpipl courd:

the vacowd

rulings,

duplicate

in hnas

Gl Ges

by

Gooourt,

Judiaents

pewrliten g

inaluwiing

and

abatranh

-all

of B8O

phesGings,

nroceedinge

o she aase, as s mabtevial %o the spveal. wiere
gxhlblis will ba copled in full in the printed recowd,

the abstract may eo state and refer to

nunber opr othew aporavvicte des 2lgnetlon,

ing e,

‘j— ﬂ L

at the sgme tiwme: ond Lhese Hwolés relat

apply to Bills of BExceplions under

the Yransoecipt " be taxed

.....

The Clerk shall forthiiith

ahtorneys ol record fop aopellee of

Gl

hidel

notify

thei by letter,

without copy-~

shell be_filcd

ive to 11 shell

Hule B4.. Whe

the trial
1:1’ @

r=1¥L 1|L47q,

Gourh
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»

(New. The record should be ab-

gtraeted, that is, sumaerized end
ebeldged  retalning the eseentiels.

Only exhlblts which will be copled

in full in the record may be re-

ferred to by number plone. i o

thelr ebbreviation ls vronosed 1t

must be Lneluded in the Lyp@d ebstraet.)

(b} lf"he.gbatrsct does not embrace the
whole record, snd 211 evidence snd proceedings in the
trenscript, deposiilons and expblbits, it ﬂ}w,l]. ilnclude
a conclse stebtenent of gll polhts upon which apoellant
WLl wely on the edpesl, which shall be linlted thereto.

(ine steatement of points is yalred

(,\
when appellant intends o fa& review
off errors ol law which can Lc PG

sented on vert only of the » ovﬁ‘ané

guch pert glone ls abstrae ~3 L
ie then needed to enagble the gopellee
Lo determine whether zuch pert zlone

le suf'ficlent. )

(o) Within twenty deye aftev such filing, op
such Longer tiue g8 the trial court mey ellow or the
péz (ieg aeree Yo In wrelitling, eny other neriy o the
ewzesl ney, in 11&@ nenner, (ile Uuwilﬂ te smendnente

to esopelient®s abetrect, proposing correctiona, aube-

y

stitutlons or additions thereio. A% the explreticn of
the Tice Tor anendmrent, el ther prrty, anonet less

+

than three days written notice, L“v nresant the pro-

LAl

posed sgbstract end ell such sroposed emendunents, A€

J
gny, to the Judge before wionm the case wgs trled,
who shall gettle eny differences to the end that the

shatraet corroctly shows the evid

&
Bl

onee end nroceedlngs
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at the trial, and is In fomm as provided by thess

Rules. The Trisl Court szhall then append to ammellant’s
vpropogsed abgtract an order gebtling the sane wlth any
correctlons, subegtltutions or addlhiénq Lt has al lowed

in conformlity with these Rules,

{New. )

(d) Testimony of wlbtnesses way be absicacted
wholly or in part ln condensed or narratbtlive form, bui
1T any varty to the arveal deens any vortlon theresod
to be of particular lonortance, he apey state or sabdohi-
tute thaf nart Ln questlon and angawer Tormn. Any nasrty
disgatieflied with encther's provosed narraltlive shatenent
of any testlaony way requlre the quegtlong and answa13
commrising 1t to be suostituted for suech narratlus
atatenent.

(e) Formal narts of all exhibits, and wore
than one covny of any docuwnent, shall be omltted. Dy G-
uments shall be abridged by onlttling formal or ilrrele-
vant parte. This Kule shall also apnly to exhibita to
nleadings.

(1) The abstract allowed as above or under
naragranh (b hereof shall constitule the Record on
which the cause shall be aubmltted on the apneal he
anvellant shall cause 1t to be printed, so as alzo Lo

contaln ln full any exhibits deélgnabed in the abgstract



by nuwmber slone, &g provided in varagraph (a) hereof,

For correcting Record gee Rule 341,

s 4 5 e g o L

(Note the different vse of tne'term
tebastract®. When refttled and
printed ALt Ls called the "recorad',)
(g) The Suprene Court may lnrose or wlthhold
costs for any addiflon or subetlitutlon ol lrrelevant
matter, or the use of needless cquestlons and angwers
Tor the narratlive statenenst. To ald 1t in thle resnect
only, the ¢lerk of the trlel court, at the request o the
agegrieved party, shall certlfy to the Supreme Court the
renorter! g- i;l,"a,?\.f‘:c?.i"i_]‘\. i, i'l?-,’]'_\i)!-’_t,’ﬁ.’EJ_OHH.‘ exhibite and nronogsed
ebatract and anendments thereto.
(When sent i.x_r;. under thig paragranh
the transcript Ls not be used in
reviewing the case, but only in
debermining costs,)
(h) Inetead of proceeding under narsgraphs
(b) and (e¢) hereof, the partles may flle with or include
in the abs@ruuh proposed by any narty to the appeal,
their written agreenent that Lt Ls correct. The brial
court shall thereupon certify that such ebstract hags
been so agreed to, and Ls the Record on apneal.
(1) Abstracts and the orinted Record shall
contaib e brief Ilndex of thelr contents, in which the

plenadings shall anpear in the order of thelr flling.
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fada

Fic Eh; 1.:]\0

5431 CGorrefting Reporty GonGl
(o) I pnything materiel to cither varty 18
ol ited frem the Reosowd on svneal by evver or ageident,
or lg migstated thepreln, the periies by gtinuiatlon, ov
the trigl eourt, elther before or afber the Record 1
trenesltied o the Supreme Court, or the Suppeme Courd
0N its own Lnitiztive or vroper suggestlon, ey direct
thie correction thereol; and, 1 negessary, that Turtheyp
@rqqéedingﬂ be hed end a supwlenentel Becord be nrém
nared end certified in the frisl court; or may requlre

bio Clerk of the %risl court to certify to fthe Junpeae
¥ :

ey

bourt eny or all of the v yidenee op progeedings Lelow.

(b) Any vert or all of the ceccerd, ingludlng
cexhilbita, in the triel court ahell, s% the wmpcusst of the
Sunrede Gourt or apy Justice thereol, be cortifled and
frenanltied by the Glerk of the court below o fhe
Fupreng Gﬁur%{

(Supeprsades Code Sac. 192864, )

D42, Fillng end Doskebiag.
4 5 ' P ney o e ., = an s o 8 o g
{8) Within ninety daye sfiep flling notlice

af gpoesl,op suen X uv“ﬂr tdme a8 the tiisl courd ney

d‘)

grent on ppplicgtlon pnd nﬁ“v?ngJ enpelleat ghall Mlle
e orinted pecord with the Slerk o the tois) cour?d,
FLG ene orinted eopy for the eltiopuey o ablorneys fop
aeah other veeby yq The Rfcﬁzd 2ne Per o each susl pnrty_
RERY ”que santed Dy athowney, The pepse ansll he ‘
apbivled a8 30 wes in fhe sourd belew, wlih ke papty

taking the avoerl ¢elled the aopellent, end gll other
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partles appellees. The Clerk shall mall or dellver
g eopy of the xecord o cech of such attorneye owr
partles, o8 »rovided in Bule 366 or Rule 3bH3, and ehalll
endorse upon' the other copy his certlilcate of such
£aYling and meiling, and mall it, so endorsed, to the
Glerk of fThe Bupreme Court.

{b) When eppellant lles the vrinted Record
In the twrisl court, he shall forthwlth npll or deliver
aeventeen printed copiles thereol, with a £illng fee of
three dollers, to the Clerk of the Supreme Gourt, who
sghiell then dosket the cauaéa

(¢) If the printed record s not filed Tty
the appellant with the CGlerk of the %rial court within
nlnety deoys after £iling the notlee of apvesl or within
such further time as fixed by the trial cours, the
appellee moy Tfile wlth the Clerk of the Supreme Goﬁrt
a copy of Tthe flnal Judgment or oxder sppealed from, or
other matters regulred, certifled to hy the Clerk of the
triel court, and ceuse the cese to be docketed, and the
appeel upon motlon shell be dismissed, or the Jjudgment
or order afflrmned.

(Supersedes Code fen. 1.2848.)

adh.  Piling Briefs. In o1l cases, whether in
equilty or ai law, the gppellant shall £ile his bried
wlth the CGlerk of the trial court wlthin forty~-iive days

after 1ling his Reecord, unless such time is enlavged



in accordence with Hule #47(b) or suapended under
Rule 348(d).  He shell plso Tile one "service copy !
for the Clerkls certification, end coples for the
other parties opr Thelr attorneys ss vrovided in
Rule 342, which copies the Clerk shall Torthwith
mell or deliver in 1like manner. The CGlerk shall
thereupon return the service copy to appellant's
attdﬁneyn firet certdlying thereon the fact and date
af hils dell&ary or melling coples of the brief, and
to whom. Appellant shall thereupon tranamdt the
pervice coﬁy and éeventeen other printed copieep of

hig brlel’ to the Clexk of the Supreme Court.
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Within thirty days after anmellantte
brief 1s thus‘filed, the aprellee Shall-werve and
flle hlg brief 1o like menner.

AAﬁpellant shall, wlthin fiTteen days
hhhreafter Tlle and serve his reply brief if any, in

Like manner.

add. Torin and Contents of Briefs.

(a) Avpellant’s opening brief ehall contaln:
(LY A Stateaent of the Case, not ord nar-
Lly to exceed one page, ;ﬂ1ozqiln; the nature of the acition
whet the lssues were, 'end how they were declded, and
what questlons are precented by the apneadr,

iB) A Bltatenent of the Fucté, gstatling the
vprincipal Tacts in narratlve form, with references %o
the pages and lineg of the Record to suprort each
gtatenent, But LT such references are fully esupnlied
in the Argument, they may be omltted frow thls
btatenent.

{3 A S8tatenent of Errore relled uﬁ for
reversal when the arveel presents questiong of law, or
a Statement of Propositions relled on, when 1T 1s
triable de novo. ‘ThHe errors or nrovosltlons chall be
separately stated and nuwbered, in substantially the

order they are pregented iln the Dlvisions of the Brief.
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(4) In Sevarately nunbered Divlslonsf
{Pirat) & Statenent of the Yerror
or "nropogitlon" relled.on and digcusged in that divlsion,
vith references to the nepges and llnes of the Record,
sufficlent Lo show fully the manner Ln which the error
aroae and the rullng of the trial court thereon.
{(second) Serarately numbered or lettered
Brief Polnts subgtantially conloraulng to the "Statenent
of Errors" or "Proposltlons'" and glatlng wlthout ﬁvgument
the gprounds of complalnt of thie ruling and uitin@
antnoritles supportlng each polnt.

(Third} The avgument shall follow the
stotenent .of the briel volnts and authoritles in ench
dlvision; and be confined thereto. Hrrors or oronposi-
Glong not stated or argued shall be deemed walved,

{b) If two or more errori relied on nresent
closely related vropositions of law or fach, the brief
pointe and arguments may be presented in one Divielon.

(c) Argunent of any ergor which relates to
the sufficlency of the evidence to sustain a ruling on
any noint ehall supnly full references to the vages end
lines of the Record, unless such evidence is fully
stated, with such references, in the Statement of Tacts,

(d)} Acmellee's Brief and Appellantis ileply
shall follow the above outline ag nearly as may be, bub

without unnecegssary repeiltlion,



G40, Eyinting and Gestg. The Record and Dreleis
ahall be prlnted on uwnruled, uwnglazed whlie peaper, with
tyﬁe commonly kKunown a6 sﬁall wlee, end leaded llnes.
The »rinted portlon of each papge shell be Tour inches
wide snd seven lhches long wlth marging of two inches.
Heedings, and wetbter speclally emﬁhaalzed may bhe printed
In bold fece tywe. The Lines of the Record must be
nuisbered consecutlvely on ench vagea.

‘he cost of wrinting, not to exceed one dolilar
ver pege, shell be certiried by the nrinter on the docu-
ment flleds ond the amoun’ gotuplly pald, when certifled
by the attorney, shall be taxed ln the Supreme Uourt ag
costa. |

Hotionn, epvllications and netltions nay De Type-
written.,

(Note the reaqulrement thot the

. printer certify the cost of
nrinting snd the attorney the
anount actually pald.)

= Sl

945,  Subndselon and Oral Avgument. A party
deslring to be heard orally shall so atete &¢ the end
of his Brief; end unless he does 80 he willl be heard
ovelly only in weply to his aﬂverﬁary‘a oral arguaent,
AT eny.. Thg oral evguents shall couform o rulee.

oresceribed by the Supreme Court.



Lo g Orders in the Supeene Louel.

i&) Upito and Procesg. The SBuprome

ey

Gourt ghell losue all welbs andl p?naasﬂéz astyssary
For the exercive and enforcenent of 1us uppe late
Jupigdlc tioﬁ and in the ¢uvtherpa 1 of L¥a supaie
vigory conbrol over all Anferlor Judiolal Giipuiple
ond officers wnereof vthrougheut the state; and nay
enforee L%3 mandases by fine and ilaprlacni a.och
imprisonment may be continued untll obeyed.

b)) Qrdera. Svery appllcation for sa
order i the uupfun Gowrd shall be in wriitlng,
Berved upbn the sdverse party or hls atitorney of
record, wiith a notlos %hat 1t wlil come on fon
hepring before the Supreme LouMu ow g Justlce
thereof at n stated L?me and 3Laye. By stipuala-
tion end arrengement with the Jourt or Juatics the

nartles may fix the tlie and plece of heaxrdng.
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(o} Heagingl. o oxder sngll be losaed
excent upon vepsonable notice and opportunilty to make
resletance, bub LT 4% be uade to eppear that great and
irreparable Logs would 1nsug if whe matviar were delayed,
gn order moy be entered effeétlve only untll final
order ls made. The Supreme Court may hear oval .argu-
ments on an appllcation'for order L AT d@ema then
deslrable; othexwlse, the matter shall be submltted
without oval ergument, One or more Justlces may act
for the Court in' such mabiers,

848,  Hotions to Dimnigs.

(a) Appellee’s motion tu Olsmiss an apvesl
mougt be in wrlting, supported by wriﬁten brléf, and
gerved on gpvellant snd £filed wlth the Clexrk of the
Suoremne Gourt within ten deys after £illing the Reaérﬁ,
LT the grbunds therefor then exist. I he dealres to
present the motilon ofally, he shall so reguest therein.

{b) The Chiel Justice shall rix the time
for submlesion of such ﬁotion, whlch must be not lese
Lhan ten dayo ﬁfteﬁ.ltﬁ £A1ing. L he determines oral
gripument Ls deslrable, he phall ansipn it Tor oral
argument; otherwlse he shall asalpgn A6 fox subalssion
on the briefsa. The Clerk shall forbthwlth nutlfy gacoh
perty of the time end manner of Hhe subuission.

(o) .Appellant®s reslstence, 1T any, shall
be served aind flled not lesa than three days prior %o
the date fixed for such subnilsslon. |

(d) ‘he Court may rule on the motion to

diemloe hefore reowlring submission of the appeal oxr may



1ntéPVQning betwoen sgervice of the motion and the
Gourt'e orxder overrullng the motion, or providlng.
that L be submitted with the epopee), shall be
excluded in determining the time withln which the
portlies’ respeotive Briefs on the nerdte muat be flled.
‘(e) If grounds fox dismisssl ol an
hﬁpeal'arisa afﬁer the Hecofa is riled,'appellee may
file snd serve such motlon to diemlge and suppérﬁlng
brief. The Gourt shall then determine when, snd on
what notlué, the same-ﬂhall.be heard, snd whether sub-
mlealon ol thé appeal shall be atayed and may malke
an;vmnvipta orders raspectlng the time for fillng

briels on the meriita.

G489, Remandg.  When a Judgment ls veversed for

Pt B S

- 43

errer ln overrulling avmoticn o direct a vewrdic®, or
a motlon for Judegnent under Rule E&Q(b), or & mosilon
ho withdraw en Assue from Ghe conéiﬂeratioﬁ of the
Jury, and the granﬁing of thé motlon would have terme
inated the case jn Tever of pupaj1ﬂnt th9 Suprene
Court may enter, or direct the trlal court to enter
'final Juﬂgmén% a6 AC such motlon hed heen Inlties)ly
susbeined; providing that, 1T 1t appears .from the
Record that the material feols releting thereto were

ot fully developed 2% the triel, or Ar, in the opinlon
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ol the Suprese Court, the ends of Justice will be
served thereby, = new trisl shall be awarded of such
lssue or of the whole case.
(This ig new as general nractlce,
bui accords with what has occaslonally

been done In certain cazas Hee WJllson
v. Findley, 225 lowa 1281.)

390, Rehearinygs.

T e YOS P VERSI ¢ S

o

(a) No notlce of lntention to file =
retition for rehearing need be plven; but the petltlon

end brief thereon shall be flled wlith Gthe Clerk of

the Guvpreme Court within thirty deys after filing

ef Justice,

et

the oplnlon, or guch longer time as the Chi
on written.epnllicaetion served on the onpoging nartles,

may allow. The velition and sunvorting brief muet

be nrinted elther separately or together. Petltioner
shall flle elgbte@n covnles thereof, tGogether with one o
additlonal copy for the attorney or athtorneys for eeach
other party to the awvpeal, and each party noi rep-
resented by attorney. %The Clerk shall mall or dellver

nne covy to esch such attorney or narty forthwlth; but

hls fallure shall not lmpalr the vetlitloner s right

to consilderatlon of his wetitlion. The onpnposing narty
ghall have Tifteen days aflfter filing of the petitlon and

brief, in which to file resistance thereto. ‘
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(b) The parties shall have such wight to
argue a petliion Ior rehearing orally on i%e submigslion
ad the Court mey vregeribe by rule.

{¢) The Court may deny & rehearing, modify
iLte oplnion or opder & resubmlasion. I resubmlaslon ig
ordered, it shell desipgnete the fime for filing brlefs,
and counsel ahall be enﬁitla& to oval argument on the |

resubmlesion; but the order Therefor may deslgnate the

point or polnits %o be arpgued.

8B, Procedendo. Unleas otherwlse ordeved by the
Court, no wrocedendo ghall dague for Thirty days efier
an onlnien is Tiled, nor thereaiiter whlle a peitltlon for

veheering, filed according o thege Rules, 18 vending.

568, Geptiopavd opr Appesl. If any case ip
brought to the Supreme Court by spnesl or cevtlorerl,
and the Court is of the opinion thet the other of these
romedles waslﬁha DrODer oﬁé, the Caﬂé shall not be dig-
mlgaed, but shell nroceed as though the pwopér form of
review hed been souzhi.

obd.  Berviee Generally. VWhenever serviee on a
party to an avpeal Llg reqgulred or permlttéd wnder Rulea
Ga1~350 lnclusive, it shell be aade by delivering GORY
to him‘éttobﬂmy of record, or 1f he have none, Then

by delivedy Yo him or melling to hils last known
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address; or I no addrese ls known, by leaving copy
for han with the Clerk of the Suprene Court, Delivery
of cony withln thlg Rule weans elther handing 1% to
the attorney or narty, or leaving 1t at his office
withi e olerk or other person in charge thereol, or
1f no one 1g in charge leaving 1t In a conapleuous
rlace thereln; or 1f the offlce is cloged or the
nerson to be served hag no office, leaving Lt at

hia dwelling house or usual nlace of abode wilth sowe
rerson over elghteen years of age residing therein;
or walling Lt to his office address. Secrvice by mall
1s complete on mallling. Proof of gervice asy be nade
by written acknowledgment, or by alfldsaviv oﬁ TdyE
person makling the service, who wmay be 21 attorney n

the 'ase or his ¢lerk.
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COURIS OF JUSTICES OF THE PEACE®

TP Rt

264,  Seourlity for Copty. If a defendant in any

ﬁéum@ of aptlon Ln the Juntice court, at anyv time more
than forty=gight Hourg prior %o the time fixzed in the
notice for sppearance, shall meke and flle an affidavit
a;ating that he han 2 good 6éfén@e in whole o¥ in paris,
the plalntifl, if he is & nonwfesldan% af ﬁh@ state or a
foﬁelgn corporaﬁlmn; before any other.prma@edinge in the
action, meat file wiﬁh the Jjustlice before whaon sueh
setlon leg pending, & bond whith surelles o be apovroved

o

by sugh Justies, 1n an amount not exaeeeding one hundred
deollarg Go be Pixed by such Justies for the payment of all
oahas whieh may aeeruee in the action in the court in

which 1% %8 brought, or 1n any other Justlce eourt io

yhioh &5 may be carvied, elther %e the defendanit ar Lo the

officers ol the court, The #1ling of an aoplicption for
geenrity for copts shall not walve the yvight of a party to

challenge the Jjurlisdiction af the Jusgtice court, mt the

Pime fixed in the no

{Supersedes Code ¥ec, 10827.)

F{Thi'e DIvigion modifles and eupplements chapuer 494 or

the Code, IT% supergedeg Code Secs. L0HRY, LIB335, 10686,
10089, 10684, LLOES ol 10098.)
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its Tvnnnf@r to Dlgtrict Court

i

uhh, 4OUHhL'CL&lBBJ

B T R et

inoan action commenced in jugtloe court for the recovery
ol money only, where the sum claimed 1g in excesg of
twanty~trive dollara, any defendant may have the esame
transferred to the dlsirict court bf Fiting with the
Justlece at least Ltwenky-=~Ffour houru prioy to the time ior
appe arance FLxed in the 1niianc a bhond with suretlen
aporoved by the Juatiese, in ﬁmub?@ the amount uiaimed'
by The plalntid? but in no coase 1ess.than ane hundred

doliars snd cendiiloned that such defendant willil pay

any Judgment with coats recovered by the plmlnﬁlff

apglingt the defendant in the ﬁistwie% aourt. Upon the
T ling of such bond and hhe approval of the sureties

by the juaticeﬂ'tha Juatilee shalkl Terthwlsh. Sranseript

the actlion %o the -dlatvipt court. Where the ameunt

glaimed by onlalntiff ig twenty-five dallares or leme Gy

&y

defendant moy transfer such e justice court action o the.

distrlct court upon Gthe flling of an affidavit stating

that he hag o gounterclalm in an amcunt in excesgs of the

Jurdgdletlica of the court, arlsing out of the transactlmn

0r occeurrence that is the 3ub3@o; mattey uf Lho plaintlff“

cléimn and whieh upon t"anef@r_ﬂiil be filed, and by
filing & bond ag above provided, Sﬁch affidavit and
bond shaill be filed at leaﬁt-tWﬁntymfour~houfs prior to
the time fixed for‘appeawmnaé ih thé notlce,

{Sea Bule &g,
Mew, MHodilles Gode Sea, 10b2S, )
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SH6., 1’ru(,c‘rﬁdinm, Upon transfer. Upon transfer of

an action from the Justice court to the district court,
and within Tive days after the fillng of the transcrint
in the dlstrict court the plaintiff wghall ©ile a written
vetitlon., When retltion has been so Tiled, the defendant
ghall plead or asove thereto within ten days after the
T1ling of the transcript. thereafter the rules of mlead-
ing and practlce shall be the seae as thoupgh the actlon
had originglly been comnenced ln Tthe disitriet courtb. Lf
the petitlion ilg not filed ag nrovided hereln the actlon

chall be dismissed at vl alntiffte costs,

(New. )

3%, yg}lgg"or Avneal. kn cases of epneal Trom
the Jusﬁlce court to the distrlct court or guperionr
court, notice of soneal mey be given. in elther of the
followlng ways:

(a) By the aovesllng narty filing in the
Justlce court on the day on which the Judgment 1s
rendered, a wrlitten gshatement algned by guch narty or
his attorney, that such party 1s appealing from the
judgment. It nay be made by wrlting it in the |
Justice's docket,

(b) By the appealling warty aserving notlce of

the auneal upon the apoellee, his agent, or the attorney

who aonecared for him, within twenty days after the



Judiginent appealed from ts rendered. -Such notlce shall
be served ln the sasne manner-as ls vrovlided for aservice
of orlginal notice., 1If the avrellee lg a non-resldent
or forelgn corporatlon and does not apncar by'mgant G
attorney, or 1f for any reason 1% 1ls not nogalble to
gake service of' such notlce upon the anpellee, ﬁ]g afpzent
or attorney, the notlce of arneal may be served uron (he.

Justlee who rendered the Judgument anpealed Lron

(Bunersedes Code Secs. 10896, 1Oba7.°

o8,  lling of Bond on Appeal. The anpeal bond wazt

be 1lad in the office of the Clerk of the court to whlzb

the sroesl ls taken, within twenty days after the rendltion

of the Judgmenlt annealed I rom. [t shall be in oan anount

deternined by the Clerk tc be suffTicient o gecure Lhe
Judgnent and costas of avveal and wlth suretleg avnroved

by sald Clerk,

{(Supersedes Code Secy, 10684, 1008h.°

59, Dismigsal for Lack af Progecution. Any

dngtice court actlon which 1s anpealed, transferred or
taken up by writ of error lor review, shall stand for

trlal or be dismlssed Tor lack of onrogecutlon the ssne

as any cage ordginaliy brought 1n the digtrict or aunerior
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gonurt,

(New. )

560 . QUQsment Upon Arreal on Dismissal for
Lack of Frosecution. When any Judgmeni has

been arvealed or taken up by wrlt of error for review
and shall be dlenlaseed in the digtrlct‘ér auperionr
court for lack of Drosecntiﬁn! the Clerk =hall enter
Judgment sapgalnast the narty or parties apnealling 1in

accordance with the Jjudgment of the Justice court.

(New. )

861. Penoslt of Woney in Lieu of Bond. ‘When a
bond ls requlred any veorty in liew of filing a bond,
may deposlt money in the gum fixed or srecifled as the
amount of the bhond. %he rightes of nartles In and to the
money so deyposlted shall be the same as thelr rights
under the bond Lf one had been filed. Money deposited
wlth a justice Iin lieu of a bond ghall be transmlitted
by the Justice to the Clerk of the court to which the
cage ig annealed, trancsferred or brought for review by

writ of error.
(New. )

$62.,  Additlonal Remedy Where hxenntlon Clalned,

In any sction in Justlce court where funds are sought

to be reached by garnlshment, or wmersonel property has
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been levied upon under abttachment or execution, the
debtor, In additlion to other renedles provided by law,
and by motion filed &t any tlae before Judinent 1s
entered agalnst the gavnishee, or before sale ol nroperty
taken under atitachment or executlon, may move for a re-
lease of the funds, or certsln or all of ihe nersonal
nroperty oht the ground that the sase ave cxenrt. frow
attachment or execution., Such motlon shall be heard
forthwlth and the showing or counter-shuying amay be by
affidevit or oral testluony or both., The matter of
enterlng Judgment agalngt the garnlsghee ov the sale of
personal property shell be nostponed untll the motion

tg diapogsed of.

(New. )
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DIVISTON XVITI

e et et e et 5 ety o

MUNIGIPAL COURTS

5635, Eii%ﬂﬂwﬂﬂﬂ_QQEEEE}ﬂé' Unlese the netition in
¢class "A" cases or the original notice in clags "p

cases 1ls flled with the Clerk of the court at least five
days before the date set ln the origlinal nuﬁioe'for
appearance, the defendant ;-;i'uél.'i. not be held to appear
and answer. If the vetition or originel notlee, as the
case may be, 1la not so filed the defendant may have the
casge dlignlesed at 1ﬂjﬁlltiff£ﬂ cost, wlthout notilce, by
Miling a copy of the orlginal notlce with the Clerk

and paylng the filing fee. No new action shall be
comaenced in any court of thls ashate based upon the sane
the costs in such dlsmls=ed actlon

pafz

clalm or denand unlesgs

are fully palild by the clalmasnt and satisfied of record.

(New, )

564. Transfer Lo Distrlet Court, In Uases Browght
In the Munlclpal Gourt., when any detencant

ilesg a countercleiln In an amount in excess of Lhe

Jurisdiction of the Court, ariging out of the trans-

acltlon opr occurrence that ls the subject matter of

~

¥ {These Tew Rules are addlitional o Ghe staAtMLEs L1n
chapter 475 of the Code, which are not affected.)
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plaimﬁlifﬁg eralm, spuch defen&ant” by motlon Tiled with
guch counterclalm, mey have the case tranaferréé t0 the
district eaﬁrt,rpp@n the Miling in the munieipal court
of a bond in an amount, and wlthis the u¢me Pixed and
with suretiés approved by the Gour The bond shail be
condltloned for the payment of all court costs tesessed
ar adjudgeé ggalnpt such defendanl by Yhe dlgtrict gours

in eonneetlon with such cage,

{New. Be¢e Rule 32,1

GO0, Bamer HMeunney and Proceedings, Upon tranafer

of an action from the munleipal court to ?h@ dtptrles
paurt the Gleyk of Hhe mu&ieiﬂai court shall Tarthwith
trapemit to the Gle&k of the die rlot Sourt B treneeripd
of the p*a 00 ‘be" wxuh any ﬂwlpinal pan@run‘nx whi G
18 ahall vetalo an auhhenuic QOpyo The @aae shall be
docketed without fee. The tl&hbﬁ oi the ﬁqrtlpm and the

practice and procedure shalil b@ thﬂ same &8 in actlons

originally comwenced in dishriel gours,

(New, )
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DIVISION 31X

SN A PR

HULES OF A GENERAL NATURE

566, Cemputing Time:  Holideye. JIn computling tilme

under these Rules the first day ehsll be excluded and the
last day inoluded, and L€ the last day is a sunday opR
holiday, the tilme shall extiend to the nexft day not & Bunday
or holiday. Holidays wshall be only: January rfirst,
Feﬁrq&vy twelith and tw@ntybmedan@, May thilrtleth, July
fourth, Novembar eleventh, Decemben twantwaifﬁn, the

Tirat Mondaﬁ in September, the day of general electlon,

and any day preclalmed or desigoated by the Fresident op

the CGovernor as g day of Thenkeglving.

{New, )

4687, . Death, Retirement or Dissablldiy of Judpa.

{a) TIn the event of the death or Alsablillty
of a-Judge An the course of a procesdlng ab whioh ha le
presiding, or while a matimn.fnw new Gelal or for juﬁgm@nt
notwithstanding the vewéiuﬁ, or for ovher vellel, ig pendlng,
any other Judge of the Distrlcet may be salled in, or a
Judge Trom another Dlatrlet may he asslighned by the Ghled
dughice of the Bupreme Court Ho hear or pob upen the same,
and, Lf in his opinlon he can proosed with the matter op

determine the metlon he aball do go;  etherwlse be may oxder
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& continvence, declare o miptrial, erﬂr f anew rial of
a1l or any of the issued, or make auéh disnesition af the
metter as the 3ituation warrante ‘
ib) in the event of the death or dinébility
al B Juﬂg@:who'ham under advigemens an undeeided motion,
or oase thPd %0 him w1ihau% 3 Juyﬂp.any other Judge of the
'Diﬁtwiet may be eulled in, or & Judpe frem ﬁnother_bistriat
may be appolnted by %hw Chief Justice of the SBupreme Court
(e ﬁénmid@r'thelaamﬂn and, 117 by & review of the transocrint
ar a re«prgupent h%'ménp in his opinlen, ﬁufficiéntly in=
form himeself So enable him %o vender a dealalon, he shall
do so: otherwise he may order a continvance, deolare a
mistrial, or order a nev trial of all or any of the ﬁuguﬂ1
dlrect die r@@ualiup of any wltnegmes, or make @ueh
dlapogltion of the matter ag Lhe sltuation warranta,

4

{e} In the aveni of the death, disabliity ap

a Judpe b@fvme the record for appebnl in aay
i el

retiremant . of
pase trled by him shall have bmﬁn settled, the pame shall
be asgttled by enoiher Judge of the Disgiviet, or by a

Judge o anuth=w Digtriet appeinted for sthat purpose by

the Onfel Justlee of the Supreme Court,
{ {a), {b), snd {e) are new,)

368, fAppesd To Diatriet Court fram Aduinletietlive Body.

T 1Y ety

Whepe wppenl to the Digtriet Court from an aetion or decialen

af any efricer, body oy bonrd 1g provided for ov
2 3 i { .,



201,

ehatute and the statute deer not pravide for the formus.
tattan of the iseues eliber before such offlecer, body or

.

beaprd, or in the Distrlet Court, the appeilanﬁ ghall file
a petitlon in the Distelet Court within ten days after
nerfectlng the appesl, or withln pueh tim@ g may he pre-
gerdibed by the @auraﬂ The appellee ghall flle-motlen or
an answer %o such patiﬁiﬁn whthin ten days thereaffer, av
within asuch furtha# fime ap may be preseribed by thé Court,
Theresfter the rmiéa af plmadlﬁg and pPﬂGGdUFE in astlons

in the District Couprt eghall be appli cabi@
{Mew, )

369, Bffeps of Notlce by Fosting.  Hxeept in probate

Wpas e e T

proceedlags, or where expresaly authorlyed by stastute,
otles by pesting ehall not be recognired ne having any
¢ffect, and wheye the Court s authorized to preseribe the

notlice to be glven, notice by posting shell nel be presoribed,
' ew. )

SG0, &umMﬂunu and bd@baqq AT relevencepn Lo

ceta: BT A A T A S

»

sourees, comuents, and footnotes. aye incorporated solely
for sonvenlence in Lhe use ¢f the Hules and de aet form

& part therveol.,
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ofl. Power of Sunrem@ Court to Change.
The Bupreme CGourt shell have power to‘revvka,
change or asupplement any of these Rules which
preseribe the procedure in that court. Under
this power the Court maylrevake, ohange or
supplenent any Rule in Division XVI hereof
excopt Hules 6314359 inclusive. Any guch
change o addlitlon shell take effect at such

time ag the Court shall pbescriben
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