80 Chroniclzs t‘f lhe

3. Bayakbet, he looked. oy Chinpewa, 1 ! ;
roguahbit, with the prefix vav, makes a word very similar in
sound to enabit. y

4. Shemesh, sun, Gezis, sin. -

Such etymologies as the foregoing, however, though a mul-
titude of them could be found, which perhaps is not the case,
would satisty no judicious inquirer. They might be valued
by the ethnographer, who found in the word mussi, which he
erroneously supposed to mean river, the proof that the people
who gave aname to the father of waters, came from u par-
ticular district of Asia; but among those who hear me, they

"

~would be regarded, as they truly are, of no value, and wholly

fallacious, when taken as guides in tracing the labyrinths in
the descent and filiation of nations. Some future opportunity
may occur for entering more carefully upon the investigation
of these marked resemblances in grammatical peculiarity, in
structure of sentences, and manner of expression, which
clearly prove, that the Indian languages, whatever may have
been the origin of the people who speak them, are more simi-
lar, (not to say akin,) to the Shemitic dialects, than to those

- of the Caucassian race.”

‘

VOCABULARY OF THE SAW-KEE AND MUS-QUAW-KE
INDIAN TONGUES.
CONTINVED FROM PAGE 48.—SELECTED.
MUS-QUAW-KE TONGUE.

Tup-pe-ka, Kee-shuth
Sku-tah
O-ke-maw
Sim-maw-ker-lask
Ne-kon
Me-kaw-tee
Wik-ke-op

Moon

Fiz‘e

Chief (Hm’:(!r)
Soldiery (military)
Friend

Battle

House (domieil)

Hatchet (a small axe) Paw-puk-ke ;
War-cluh (a weapon) Paw-puk-uk-ko

Knife . Maw-tes

Pipe (for smoking tobacco)  Pew-aw-kun

Coat, (a garinent) Pe-sul-ki

Fort, (a fortification) Wok-kaw-e-kon

Blood Mis-quee e

e e cag pmicwosme V13 By e R—— p— P P—

RS TR b e v

D

-

VILLAINY EXPOSED!
o BEING :
A MINORITY REPORT

EOARD OF TRUSTEES

OF THE

ESMOINES LAND ASSOCIATION.

.

‘ £ N ALIAS .

%

“THE NEW YORK COMPANY.”

4

* Fraud avoids a contract eb initio, both at law and in equity, whes
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INTRODUCTION.

[t is usual among men, when they are associated for the transaction
of business, the promotion of science, or the improvement of morals;
to repose a greater confidence in the members of their own assciation,
than they feel warranted in reposing in others who do not sustain that
relation. The prudent and successful management of business, often
requires confidence aud secrecy among the several members, or part-
ners, as an exposure of the misfortunes, imprudence, extravagance or
bad management of some of the members might subject the whole ase
sociation to great inconvenience, or even to serious damage.

Under such circumstances, it would seem that silence would assuma
the force of a moral obligation; at least, so long as the reasons for it
continued to exist.

It is however, admitted that this obligation ceases with tha neces-
sity which imposed it. But when several individuals, having associ-
ated themselves for the purposes of honorable and honest enterprise, i
if afterwards some of them, or evem a majority of them, should en-
deavor to divert their plans of fair and honorable speculation, to
schemes of fraud and deception; it would be the right, at least, if it
was not the duty of the minority, to expose the deception, regardless
of the consequences.

We are told by high authority that A man’s enemies are the men
of his own house.” Those belonging to the same heusehold family or
association, have advantages, which a stranger cannot command in his
efforts to injure or destroy-—they may rob or plunder a member, and
after dividing the spoil, reciprocally swear for each other. Hence,
whan a majority of the members of any association of men, evince a

determinution to injure or destroy an individual member or minority, it
would seem prudent to seek relief from pecuniary oppression, by a
rzsort to the established trib . . .7 [.stice, and to repel the blighting
iafluences of slander and calumny, by a faith{ul statement of facts in
appeal to the tr

Such has oee , v ; &%y Such the ~suses, which have impel-
led the necessity for tiat course. I =g beweckeld, why I have de-
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layed for ten or twelve years the disclosures now made? I had insti-
tuted suit against Marsh, Lee & Delavan, several years since, and had
fondly indulged a hope, that the result of that suit, would either release
me from all further legal or moral obligations, as a trustee, to the in-
nocent and unoffending beneficiaries who had reposed a personal con-
fidence in my capacity and integrity in the protection of their rights;
or otherwise place me in a situation to discharge those covenant duties,
and moral obligations with successful fidelity. This hope has been
disappointed : my papers have been purloined from the Clerk’s Office,
and doubtless have long since been carefully examined in the City of
New York, and the dexterity of their western agent greatly ap-
plauded.

No personal injury or insult offered, or done to myself would have
induced me to expose the plaus, tricks and schemes of speculation,
"adopted by these co-trustees of mine, did I not believe that’public jus-
tice required it, while my solemn obligations to many of the benefi-
ciaries, imperatively demanded it at my hands. But whatever forbear-
ence I might have been disposed to extend to these schemes, they have
overleaped all bounds of moral honesty, and plunged themselves head-
long into the very abyss of human depravity. The court files in this
“country are now groaning with their corrupt and mercenary perjuries ;
and with an agent whose special employments it is believed, are to
purloin papers from the court files, and to swear falsely whenever re-
quired, favored also through the indulgence of a pliant court, it would
secm vain to make any further effort before the same tribunals.
Under all the circumstances, I have therefore determined on the
propriety and necessity of this exposure of fraud, deception and crime.
However desirous may have been some of the judicial tribunals be-
fore whom some detached parts of this grand scheme of swindling,
have been introduced; to strip it of its plausible exterior, and to probe
its moral ulcers, they have so far been unsuccessful in their efforts;
the putrid carcass has been so besmeared with judicial basilicon, of
Territorial manufacture, as to escape detection.
The following details are intended as a caution to the publie, that
strangers may be gnarded against these covinous intrigues; 2= 7 .o ex-
pose a series of *decp laid plans for extensive frauds, which under the

circumstances heretofore existing, it has been tha ¢ wiithe
hold from the public.
ft will scarcely be denied that defect.ve or w 13 tirles 10 vaal

property, are among the greatest misfortunes mes -
\
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ciety. Millions of money are annually expended in losses and litiga-
tions connected therewith, and thousands of families have been reduced
to poverty and want, by hasty and inconsiderate purchases of real
property.

These examples should admonish all concerned in such purchases,
to careful inquiry, and the use of diligence in matters of such absorb-
ing importance,

The Board of Trustees are authorized to sell a limited quantity of
these lands, and to divide the residue, and up to the present time they
have rendered no account of their sales or other doings, by which to
enable the purchasers to ascertain, or a court to determine, whether
their authority to sell has not ceased. From the flood of Kilbourn
titles to be found among his own family relations, and other tools and
instruments of his fraud and deceptions which are withheld from the
public records, together with the crowd of such pretended sales now
upon the records, I feel well assured that the selling power has long
since been exhausted. This fraudulent concealment of the acts and
doings of Marsh, Lee & Delavan, has received the sanction and pro-
tection of the District Court of this county, under both Territorial and
State administration. No other individual in the country has a legal
right to such disclosures, except myself as a co-trustee, or as a bene-
ficiary, and on either of these grounds I have a right to be informed
of all their doings. But the District Court has magnanimously thrown
around this trio of public swindlers, their official “suz generis” man-
tle.

There is, therefore, no alternative left the occupying claimants, but
to purchase a worthless title, or to suffer under a defenceless prose-
cutior. The almost impenetrable clouds of covinous concealment, and
fraudulent confederation with which these proceedings are at present
shrouded, seems to have demanded at my hands, the discharge of a
public duty, which it was not possible for any other individual to per-
form  All the original letters, and other documents herein referred
to, are now in my possession, which can and will be used as occasion
may require.
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ERESTORY

C¥Y TH®

DESMOINES LAND ASSOCIATION.

On the 20th August, 1836, I entered into an agreement in writing
with Messrs, Aikin & Little, of Peoria, Ill., for the purpose of pur-
chasing an undivided interest in the Sac and Fox Half Breed Indian
reservation. Under this agrcement, they advanced to me drafts on
certain business firms in the City of New York, for about $8,000;
and received from me a deed of conveyance for four fif ths of my in-
terestin these lands, to Joshua Aikin, Wm. E. Lee, B. I'. Lee and
Eli Goodwin, for the consideration of $6,000. Mr. Aikin scon after
started for New York City; and after his return, on our settlement,
my purchases in the joint names of Aikin, Goodwin, Lees and myself

amounted in the aggregate of the purchase money to §32,000. This"

amount of undivided interest and estate, was under the provisions of
the first article of the Association, formed in New York, on the 22d
of Oct. 1836, duly conveyed, and vested according to the following
article, to wit :

‘ Firstly. That the title to the property already purchased, shalt
be conveyed to, and duly vested in, Joshua Aikin of Peoria, and Isaae
Galland, of Commerce, in the State of Illinois; Samuel Marsh, and
William E. Lee, of the City of New York; and Fdward C. Delavan,
of the city of Albany, as joint tenants, and not as tenants in common,
in trust for the perscns and parties interested therein as hereinafter
defined.”

It was the mutual understanding of all the parties, and clearly ex-
pressed by the whole tenor of their agreement, that this property
«hould be so vested in the before named board of flve trustees, as to
require the action, and co-operation of the whole board, in order to
pass the title thereto—and this was done in the original purchases of
every acre of the land to which Marsh, Lee & Delavan, now set up
the elaim of exclusive ownership, or control.

‘Fhat this was the understanding of the contracting parties, at the
tine it was made, and acted upon by them in that sense, for several
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years after the contract was made, is proved by all their early acts
and doings in the premises—sece their Letters of Attorney executed
to Aikin & Little, also to Kilborn & Austin. Their deeds, bonds,
contracts and agreements, now upcen record, in no instance did they
attempt to convey the litle to this property, or any part thereof, for the
term of five or six years after the making of this contract or agree-
ment, without the co-operation of all the Trustees.

A jurist, who is entitled to as much consideration as the ex-Chief
Justice of Towa, has said: “The maxims for the exposition of con~
tracts are simple and consistent, and well calculated to effect their sole
object ; namely, to do justice between the parties by enforcing a per-
formance of their agreement, according to the sense in which they
mutually understood it at the time it was made.”—Chitly on Con-
tracts, page 19.

The following letter from Mr. Little, is not destitute of interest and
importance in this connection: v

Peor1a, Nov. 25th, 1836.

Dr. Garraxp,
Dear Sir—I wrote you about ten days since, to Belmont, since which

time I have learned from Gillett that you have returned to Commerce.
I have now been a long time looking for Mr. Aiken, who has not yet
arrived. I received a letter from him two days ago, dated the 5th
int., in whlch he says, he shall start on the 7th. Ie also says that
some of the owners have been selling out parts of their interest, and
that there are now several other very heavy capitalists concerned, viz:
E. C. Delavan and E. Corning, the two richest men in Albany, S.
Marsh, H. Seymore, and Charles Butler of N. York,and W. C, Gil-
man, President of Norwich Bank. They have concluded to have for
Trustees of the Company, E. C. Delavan, W, E. Lee, S. Marsh, Dr.
Galland and Joshua Aiken—five in number—and I wish you would
forthwith secure all the remaining interests in your vicinity on the best
prices you can, not giving more than §4,000 each, and as much less
as you can—be sure about the titles. VYou have not written me par-
ticulars, so I do not know what funds, if any, you have on hand, and
beyond the funds in hand, you can make the best purchases you can
for ready cashyas Mr. A. will bring some with him. The promise of
ready cash will be tempting to them. We wish you togo on and make
these purchases. The deeds may be made out to blank with suflicient

,zoe to put in the names, and you can be inferested in the further pur-
cfases or not as you choose, but in either case you will be well com-

Sy,
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pensated for your services. The money will be ready for further
purchases as soon as Mr. A. arrives. I wish you would do what you
can in your region, and if you pessibly can, meet us here as soon as

you can, and bring all the titles with you, and we will have company .

books prepared and be ready to consult on what is further to be done.
I am still confined to the house, and when I shall be able to get out,
the Lord only knows. Ihave made three attempts, and each time had
arelapse. Have the guodness to write me by return mail, and oblige.
Your friend. R. E. LITTLE.
Not long after Mr. Aiken’s return, I received the following letter,
to wit :
Prorra Mivrrs, 28th December, 1836.
Dr. Isaac Garraxp,

Dear Sir :—1I have been expecting to see you here for scme time
past. I presume the cause of your not having come over, is owing to
the travelling being so bad. It is absolutely necessary that you and
Mr. Little and myself should get together and hold a consultation on
cur Desmoines business as soon as we possibly can. 1Ye have a great
deal to talk over, arrange, manage and act upon. I hope you will come
over immediately and bring with you all the titles and documents re-
lating to the subject, so that we may have a full view of the whole
matter.

Mr. Little has been confined to his room ever since his return from
St. Louis, with the Asthma—he is unable to attend to any business.
I trust I shall have the pleasure of seeing you here very shortly.
Very respectf ully, I remain yours, &ec.,
JOSHUA AIKEN.
On the receipt of this letter, I repaired immediately to Peoria, and
there meeting Dessrs. Aiken and Little, I delivered to them title pa-
pers amounting to 32,000 dollars. And was then informed by them,
that they had sent one Harvy Gillett, a brother-in-law of the Messrs.
Lees, of this Association, with §4,000; also, with authority to draw
drafts upon them to be invested in the further purchuses of these
lands, with instructions to repair immediately to Commerce, Ill., and
report (o me the new arrangement, and to co-operate with me in ma-
king subsequent purchases.
I then urged that the money which I had advanced for the Associa-
tion should be refunded, and I would avail myself of the choice al-
lowed in BMr. Little’s letter, of the 25th Nov. 1836, to wit: He says

—+and you can be wnferested in the further purchases or wol, us you
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choose, but in either case you will be well compensated for your ser.
vices.” At which Mr. Aiken expressed some surprise that I should
desire to withdraw from an enterprise, which he had regarded as not
only safe, but immensely valuable. But, on hearing my reasons for
preferring to act as a trustee without any further Leneficial interest
than that which I had already purchased, they readily consented to con-
tinue the former arrangement ; and to confide to me the entire task of
making the purchases, and drawing drafts on them in payment there-.
of.  And without receiving a dollar of the large amount which I had
-overpaid of my proportion in the purchases already made—neither did
I receive any thing for my services or expenses; but a letter dated
“Peoria, Jan. 10, 1837, was delivered to me, from which I makethe
following extract: '
“Mr. GiLrerT:

Dr. Sir, indeed we think it will not do for more than one to
be the purchaser at all, and as we gave to Dr. Galland the precedence
before in making purchases and examining titles, we think best to con-
tinue the arrangement, and it will therefore be best for him to make
the drafts on us, and account to us in the titles received; and you will
please pay over to him the four thousand dollars now in your hands.

Yours truly,

AIKEN & LITTLE.”

With the above important document, I was instructed to return
home, and with it and my own credit, to effect purchases of about
$29,000 worth of these land claims. DMessrs. Aiken and Little, resi-
ding at Peoria, in Illinois, were unknown in this district of country,
while Marsh, Lee & Delavan, who resided in N. York, were still less
known than the former.

On returning home with the above order on Mr. Gillett, for $4,000,
I awaited his appearance until about the 1st of February, when I
learned that he had gone north, perhaps to Galena; but the truth was
he had only gone to Muscatine to speculate with the $4,000, in an en-
terprise of his own, as I afterwards learned ; hence I was disappoin-
ted in obtaining any part of the funds which I had relied upon to meet
some contracts requiring at least £29,000 to consummate.

I therefore sent a dispatch to Peoria, to advise Messrs. Aiken &
Little of my disappeintment, and to request them to forward to me
the funds required. My dispatch returned and dalivered to me the
following lefter:

i S S A G W N 2 o R
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Proria Miwrrs, 6th Feb., 1637,

Dr. Isasc Garranp,

Dear Sir:i—We have received your favors of the 28th and 20th
ult. We have also just received a letter from Mr. Gillett, dated at
Burlington, in which he says he was going to Commerce very soon,
and Mr. Brierly tells us that you were to go up the river; of course
we have no doubt you and Mr. Gillett would meet at Burlington, and
all would be right, for it appears Mr. Gillett had purchased but two
quarter shares, which he says he would draw upon us for, therefore
he must have had all the money on hand, which no doubt will be suf-
ficient for your purposes till we meet in St Louis. We do not feel
inclined to pay over two thousand collars a share under present ap-.
pearances, but you may buy all you can at that price.

Your plan of getting the affidavits of the Chiefs and head men of
the Sac and Fox nations of Indians to the titles which you may pur-
chase, is an excellent one—we highly approve of it, and wish you
could get it for all we have bought, as well as for those you may here-
after procure ; because the genuineness of the title is all important—
you will be pleased to make purchases to the full extent of your
means, as understood by us when you was here, that is, by paying part
cash and drawing on us for the balance. And you will also make
further purchases at $2,000 a share, the cash part of the purchase
money to be paid after your return from St Louis, and draw on us for
the balance. We shall be in St Louis on the first Thursday of March,
and shall expect to meet you there without fail.

Yours respectfully,
AIKEN & LITTLE.

Here again I was instructed ‘“to buy all that you can at two thous-
and dollars a share”-—but not a dollar was furnished to do it with—
I was requested to make purchases “to the full extent of my means,”
&ec. Indeed, that would have beer a small operation, had I used only
the means furnished by my New York, and Peotia partners. Mr.
Gillett did not come to Commerce, and when at length I did meet with
him at Burlington, he had other uses for the 4,000, than to have it
vested in Half-Breed claims.

The first Thursday in March came, and the Mississippi was still
closed with ice, while the high waters in the smaller streams rendered
the land route to St Louis impassable. About the last of March, I
went to St. Louis on the first boat that descended the river that spring,
and fromn thence I went to Peoria, where I met Messrs. Aiken & Lit-
tle, who, at my urgent solicitations, consented to accompany me to the
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“Half-Breed Tract.” On our arrival at my 1csiwcuce i Lommerce,
my disappointment was greatly increased on learning that Messrs Ai-
ken & Little had come unprepared to pay the cash part of my contracts
which amounted to between 3 and 4 thousand dollars ; being the cash
payment on purchases, to the amount in the aggregate, of about $29,-
000. Messrs. Aiken & Little having fully authorised me by their
letter of the Gth of February, hereinbefore recited, to promise such
cash paymants, after my return from St Louis.

After much labor and difficulty, together with the ill feelings often
consequent upon disappointment, we succeeded in remodeling my con-
tracts, so that of necessity, rather than from choice, the grantors con-
sented to take drafts drawn by me on Aiken & Little in payment
for these lands, amounting to more than thirty thousand dollars.

At the same time, through the politeness of Col. R. B. Mason, of
the U. S. Army, we were enabled to make a general examination o
the Chiefs and head men of the Sac & Fox nations of Indians, then
convened at “Camp Desmoines,” (now Montrose) in relation to the
blood and parentage of each Half-Breed claimant upon our list ; also,
certificates were obtained of their parentage as half-breeds; likewise,
a covenant and pledge of the nation, that the individuals from whom
we made purchases, were truly and really Half-Breeds, as the certif-
icates represented them to be, viz: “Half-Breeds of their nation en-
titled to participate in this reservation.” It was also further cove-
nanted and agreed, that, “if at any subsequent examination of the
rights of these Half-Breeds, in whose favor the said Chiefs had exe-
cuted certificates or affidavits, there should be found fraud, error or
obliquity, in the said certificates or affidavits, or fraud or defect on
the part of the grantors, then, and in all such cases, the nation should
be holden to us for such damages so sustained.”

This indenture was read and interpreted to the Chiefs, and after-
wards signed by them in the presence of Col. Mason and others.

This was the plan alluded to, and so highly approved of by Messrs.
Aiken & Little in their letter of the Gth of February. This treaty
with the Chiefs and head nen of the Sac and Fox nation of Indians,
being signed in the presence of the officers in command at Fort Des-
moines, (now DMontrose) and acknowledged before Edwin Guthrie,
justice of the peace, was filed in the office of the Desmoines Land
Companv. alias “New York Company,” and was intended as a guar-
: .2 sccure the amount of the purchase money with damages, pro-
viled, 1hat any of the portions so purchased, by me, upon the faith of
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the aflidavits and certificates of the said Chieis, suvuin weicu el
prove defective or worthless.

I had deemed this precaution necessary for several reasons ; among
which was the great difficulty of ascertaining the precise proportions
of the white and red race in any given individual. The Indian words
ap-pi-ta and pos-sic are of ten used indiscriminately for kalf or par,
in the English language. Hence, an individual who was known to be
seven eighths Indian had been proved by the =affidavits of the Chiefs
to be “a half-breed belonging fo their nation, and enlitled o a share of
these lands.” To put a stop to this unwarrantable multiplication of
claimants, I desired to hold the nation responsible for all such frauds
if practiced on me; and to prevent, if possitle, any further frauds
and perjuries on this subject. The Chiefs were forcibly impressed
with the fact that, if any defect should hereafter be discovered in the
validity of any of these claims, which I had purchased under their
sanction, certificate or affidavit, that I and my partners should look to
them for indemnity at the rate of two thousand dollars a share or por-
tion, and that they would be required to refund it out of the proceeds
arising from the sales of any lands which they hereafter might sell to
the United States.

This agreement I have neither seen or heard of since I delivered it
to Messrs. Aiken & Littie about the 5th of May, 1837. ButI have
long since been satisfied that the $10,000 which the Kilbourns drew
from the United States Treasury in payment, (as Keokuk said) “for
a litile stinking meat and rotten corn,” pretended to have been sold
by them to the Sac & Fox Indians, was in fact drawn from the Indi-

ans by virtue of the above contract. I am warranted in this opinion.

from the fact, that in the answer of Marsh, Lee & Delavan, in the
case of partition of this tract, the files of the District Court of this
county will show that they claimed about 60 portions, and the decree
of partition shows that they were allowed forty-one. It was, therefore
an easy operation by giving a few hundred dollars to some influential
persons among those simple-hearted people to transform the above ob-
ligation into a fictitious account for “horses, meat, corn, §¢.””  Wheth-
er Messrs. Marsh, Lee & Delavan have participated in this spoil, I
am unable to say, but on a careful examination of the pretended de-
mand of the Kilbourns against the Sac & I'ox Indians which I found
on file in the office of the private Secretary of Gov. Chambers, soors
after the consummation of this fraud, I was confirmed in the above
opinion}
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At this convention of the Indians at Ft Desmoines in the first and
second weeks of May, 1837, in company with Messrs. Aiken & Lit-
tle, I consummated the contracts which I had previously made with
several of the officers, and other persons at the fort, by taking deeds
to the Trustees as required by the articles of Association;; and in pay-
ment, I made drafts on Messrs. Aiken & Little. There was no mo-
ney used on this occasion, except a small sumn which was paid by Mr.
Aiken to the Indians.  This was the only time that Messrs. Aiken &
Little participated in the purchase of any’ part of this property ; and
having concluded this business, and made such other arrangements as
they deemed necessary, they took their departure for Peoria via Saint
Louis.

A few days previous to leaving, they executed and delivered to me
the following instrument in writing, viz :

D=r. Isaac Garraxp,

Dear Sir:—As agents of the Desmoines Land Company, we here-
by authorize you to take the charge and supervision of the Half-Breed
Tract, and more particularly, to lay out the town of Keokuk, agreea-
bly toa plan now made, with such alterations therein as you may
deem expedient, and make such arrangements with persons now resi-
dent at Keokuk, as you may think best calculated to promote the in-
terests of the company, and to take all necessary steps preparatory to
a sale of lots—to take charge and care of the property at Camp Des-
moines—and to rent the unoccupied buildings—to make such sales of
land as you may see proper; anl we will make the proper bonds for
conveyance when we open the office—to employ persons to examine
the farming lands to ascertain their value, &e.

Yours truly,

May 6th, 1837. AIKEN & LITTLE,
Agents of Desmoines Land Associafion.

I soon after terminated my purchases of land in the names of these
trustees ; some dishonored drafts came back from New York on me
for payment ; being drawn payable to my order and endorsed by me.
At the same time we heard of great pecuniary embarrassments in that
city. :

My purchases for the Association, in the aggregate amounting to
$74,877, and which was paid, and promised to be paid to the grantors

aereinafter stated.

I shall be compelled to condense this historical brief, by passing
#v¢7 2 paricd of ubout one year, during which there was but little of
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interast in the tranaactions--except that the City of Keokuk was laid
out—a union and concert of action between the owners of interest in
these lands resident in St. Louis, and Messrs. Aiken & Little, agents
of the Desmoines Land Association, was attempted, and resulted in a
rupture, which terminated in a paper war between the parties. In
which our agents were first in fault.

I have now in my possession many of the original letters, from
both parties, but they are not of sufficient general interest to justify
their publication. Still, however, it may not be altogether misplaced
in this connection, here to say that Messrs. John Walsh and Archi-
bald Gamble, as agents for the St Louis claimants, with Aiken & Lit-
tle, jointly issued the following card sometime about the 10th of May,
1837, to wit:

HALF BREED LANDS.
KEOKUK, Wisconsin Territory.

This place is situated on the west bank of the Mississippi River, about twao hun.
dred miles above ®t Louis, at the foot of the Lower Rapids, which is the first obe
struction to the navigation for the largest class of Steamboats.

At this place all the steam boats in ascending the Mississippi at low water, are
compelled to discharge their cargoes, which are transported over the Rapidsin
lighters, and on descending, the boats receive their cargoes from the lighters at this
placc.

The landing is equal to any on the river. No part of the town is ever overflowod.
As this place, and its greatlocal advantages, are well known to the public generally,
itis dcemed unnecessary to enter more fully into particulars. The proprietors pre-
fer that those who wish to purchase, should examine for themselves the merits of
this point. A part of this property will be offered at Public Sale on the ground.

ON THE FOURTEENTH DAY OF JUNE NEXT.

Itis situated on the Half Breed Lands, and the proprietors have so united their.
jnterests, as to enable them to give a good title.—TERMS OF SALE—One fourth Casks,
and the balance half in two, and half in three years, bearing interest at 6 per cent.
per annum.

A part of that portion of the Farming Lands of the Half Breed Tract, which have
been surveyed, being 119,000 acres, will also be oftered at public sale by quarter sece
tions, at the same time and place; and on the same terms as above.

JOSHUA AIKEN, ROBERT E. LITTLE,
ARCHIBALD GAMBLE, JOHN WALSH,

Agents for the Proprietors.

Persons desirous of further information in relation to the title of these lands, may
obtain it upon application to Col. John W. Johnson, J. Spalding, Esq., J. &. E.
Walsh, of St Louis, or Judge Ralston, of Quincy, Dr. Galland, Commerce, Geo.
Davenport, Rock Island.

At this sale, on the 14th June, lots on Water Street, between Main
and Blondeau, sold from $60 to $84 per foot-—the aggregrte amount
of that szle was about 50 lots, sold for ssmething more than $353,000.
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But a small part of this sum was ever paid, as it was agreed on the
part of the above agents that sixty days should be given to the };ur-
chasers to come forward and pay the advance cash instalment ; but be-
.forc this could be done, viz: in three days after the said sale of lots
in Keokuk, and without the co-operation of Messrs, Gamble & Walsh
the following notice appeared in the public prints, to wit : ’

“HALF BREED LANDS.”

“The farming lands in the Half-breed Tract, between the Missis-
sippi and Desmoines Rivers, Wisconsin Territory, are now offered
for sale at the office of the Desmoines Land Company, at Montrose
(formerly Fort Desmoines) head of Desmoines Rapids of the Missis-’
sippi River. The terms of payment are one-fourth cash at the time of
sale, and the balance, half in two, and half in three years, with inter-
est at six per cent. per annum. There will be a public sale of lots
in the towns of Keokuk and Montrose, commmencing at Keokuk, on
Wednesday, Sept. 6th, 1837, and closing at Montrose. ,

Persons with families, wishing to purchase lands and settle on the
Half Breed tract, can be accommodated with rooms, or dwelling hou-
ses, and siabling for horses and cattle, at Montrose, without charge of
rent, for a reasonable time, to erect buildings on such lands as they
may purchase.

JOSHUA AIKEN,

ROBERT E. LITTLE,
Agents,

Oflice of the Desmoines Land Company,
Montrose, June 17th, 1837. s

To say the best of this notice, it was very uncivil to Messrs. Gam-
ble & Walsh, with whom Messrs. Aiken & Little had formed a co-
agency. And had they intended to act in good faith towards the St
Louis claimants, they would most assuredly have consulted with the
St Louis agents, and joined their names and agency in the above notice
for a further sale of this property.

This course of conduct in our agents was very justly regarded by
Messrs. Gamble & Walsh, not only as a personal insult, but it evin-
ced a dishonest intention, by assuining the entire control and owner-
ship of the whole property ; and that too in open violation of a pre-
vious arrangement mutually entered into by *“2 ravties, In July fol-
lowing, the following notice appeared both in hand bills, and in the
“Missouri Republican,” to wit -

“NOTICE IS HERERY Gi% X, Tt the wid

ants of interests in the Hall Diced Lauls, are net cv-opersting with

rsipned, claim-
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Messrs. Aiken & Little, in sales of Half Breed Lands or any por-
tion of them. That we do not recognise the right to sell, and shall
contest any title which they pretend to convey ; and that whoever pur-
chases from them can in no event have a greater right than those gen-
tlemen possess, which we believe to be much smaller than they pre-
tend toclaim. There has been no judicial ascertainment of the rights of
the claimants, and we, with others, are endeavoring to have an inves-
tigation take place, and a final determination made as to the claims of
all, before any sale, in order that justice may be done to every one.
The course pursued by Messrs. Aiken & Little, has a tendency to
throw every thing into confusion, and create endless trouble and liti-
gation. We therefore Warn all persons against purchasing from
them :

Mary L. Johnson, Jas. R. M’Donald,

Eliza O. Glldersleve, P. Walsh,

E. H. Gliem, Geo. Patch,

Jno. O'Rourke, Greene Erskine,

Michael Tesson, Josiah Spaulding,

Edward Walsh, Henry McKee,
v " Otis Reynolds, Hugh Tumelty, F. Dorthey,

Hermon C. Cole, Wm. Laughton, Elizabeth Hunt, Shellon
Ncr on, by John Walsh, and A. Gamble, their attorneys.

Philip G. Hambaugh, attorney in fact for twenty-eight additional
claimants. St. Louis, July 26, 1837.
And here the co-agencies of Missouri and N. York terminated.

A large amount of property having been now secured by regular con-
veyances, to the trustees, five in number, a majorily of them residing
in the State of New York, and to be managed and controlled-by that
majorify, under articles of association; while the minorify of the said
trustees, viz : Aiken and Galland, had paid, and assumed to pay, more
than three-fourths of the whole purchase money. It was now dee-
med important by the majority, viz : Marsh, Lee & Delavan, that they

should deny all liability to pay any of these drafts—accuse Aiken in
misapplica-

the first plase, of gross violations of his covenant duties

tions of “large sums of money;” and knowing well, from my letters

that I was most grievously harrassed by the holders of the large am’nt

of protested bills; a most felicitous opportunity presented for exciting

Galland’s prcjudices against Aiken, by making him believe that Ai-

ken was the sole causec of all his difliculties.
These circumstances were eagerly seized upon,

3

and successfully
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employed by the conspirators in New York. A scheme was thus laid
to remove Messrs. Aiken & Little from the agency of the company ;
and to fill the vacancy, with a choice apprentice of their own school
to be newly imported to the scene of operations.

To this end the following letter was forwarded tome from New
York, address: “Dr. Isaac Galland, Commerce, Illinois :” :

New York, Aug. 24, 1837.

Dear Sir,—Having relied on Messrs. Aiken & Little for full in-
formation to be communicated from time to time, of their operations
for the Desmoines Land Association, and supposing that you would
also be regularly advised by them of their proceedings, I did not think
worth while to trouble you with any communications on the subject.
But these gentlemen have violated their trust as our agents. They
have never given us any statement by which we could ascertain how
they disposed of the large sums of money we placed in their hands,
notwithstanding my repeated and very urgent request that it be furn-
ished without delay.

In June I received what they called a semi-annual statement of
their accounts with the association; which was any thing but satisfac-
tory. I wrote for explanations, and when I heard that Mr. Little was
on his way to New York, I hoped that he would be prepared to settle
all difficulties—he accounted for only part of the money, by saying
that Mr. Aiken had applied about 9 or 10 thousand dollars of it to
their private use! most of this sum was taken by Mr. A. for his indi-
vidual use, the other portion was used for the firmof A. & L., except
$1,000, which Mr. L. took himself under the strange idea that he
was entitled to it for his services—this he says he is willing to give
up.

By this gross violation of a sacred trust, they have forfeited all
claim to our confidence.

Mr. W. E. Lee, one of our trustees, left here two days since, in-
tending if possible to reach Keokuk by the Gth of September, when I
hope he will meet you. He will explain the object of his visit, and I
hope you will agree with us in the opinion that A. & L. ought not any
longer to e entrusted with the management of our affuirs as agents—
I am icclined to think much less unfavorably of Mr. L. than Mr. A.

I have not the means of knowing how Mr. A. is situated 1n regard
to property. I have supposed that he was nominally in real estate
rich, but however that may be, he is not a safe maz i i
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with, and I hope you are not exposed to loss by him. I shall be happy
to hear from you at all timnes. ’
Very respectfully, your obedient servart,
SAMULL MARSH.

Believing at that time, that the statements made in the foregoing let-
ter, were true, I had no hesitation in consenting to the removal of the
delinquent agents. But it was with great reluctance, and after sever-
al days delay, and the most solemn assurances, given to me by Mr.
Lee, that the agent then to be appointed, should be merely temporary,
until other arrangements could be made, before I consented to the ap-
pointment of Messrs Kilbourn and Austin.

As amatter of economy, I urged the appointment of but one agent,
as it was evident that there was nothing for them to do, and the office
was a mere sinecure. . .

But in this I was much mistaken ; although Mr. Austin retired from
the agency some ten years since, still Mr. Kilbourn has been cc.m-
stantly employed in the discharge of the most painful and revolting
duties ; which indeed, it would seem, that no individual could have
performed, short of a depravity resulling {rom the fall of a second
Adam.

AMr. W. E. Lee arrived at Montrose in the early part of Septem-
ber, and the removal of Messrs. Aiken & Little having been agreed
upon, Mr. Lee claimed to represent Messrs. Marsh & Df:lu\'un by
power of attorney. Thus a full board of Trustees, with their agents,
was present,

The scheme to be accomplished by Mr. Lee, on his visit to the west,
at that time, has since proved to be the attainment of the following ob-
jeds, viz: ‘

1st. The removal of Messrs. Aiken & Litte from the agency.

9d. To fill the vacancy so made in the agency by the appointment of

such person or persons, as would give themselves solely lfp to their
service, in carrying out their ¢“plans,” “schemes,” “suggestions™ and
«Yankee tricks.”

3d. And so to “manage a settlement of the accounts of the associa-

tion as to appear to be u bona fide,” settlement, but in fuct to be no

settlement at all. . ;

On the 16th of Sept., 1837, Messrs, Lee, Aiken, Little and wy-
sclf, being present at the oflice of the Desmoines Land Association
in the town of Mlontrose, an altempt was made to settle the acts of

s thte o | og -
the company, and u statement was made out by their clerks, viz: D.
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W. Kilbourn and Henry S. Austin, in duplicate in tle following form,
to wit: ;
«Dr. Aiken & Little, Agents Desmoines land Co.
T in ape. with Isaac Galland:
Debit, $88,410 45. Cr. $7l')',900 00.

The duplicate, in the hand writing of Kilbourn, I retained, while
Mr. Lee carried with him to New York, the one made by Mr. Aus-
tin, to be filed in the office of the “Company,’ in that city, as h(? sa.id.
On the debit side of this account there was no dispute, or hesitation
abont allowing every item as charged by me, except the single char.ga
of commission for making and endorsing bills of exchange, amounting
to $66,532, at ten per cent—$6,663 20. I insisted on this, as not.an
unreasonable compensation, for the great risk, in making myself lia-
bie to be ruined—about $40,000 of these drafts had already been dis-
honored, as they had become mature—I had taken up n:ore than. %en
thousand of these myself at a great sacrifice of property.” In ad(.hhon
to this, I had devoted my whole attention and labor to the service of
{he association for more than one year, in the meanwhile, I had aban-
doned a lucrative professional pructice in order to discharge success-
fully my duties to this association.

'I:hes.e circumstances were all well known facts, and undisputed by
any of the parties. But poverty, and stern necessity were tl.le excu-
ses then attempted to be offered for not affording me the relief, which,
at that time, 1 much needed. ;

Mr. Leeadmitted the justice of my claim, but seemed to think, (for
reasons which he then assigned to me) that it was due to me from
Messrs. Aiken & Little, and not from the eastern partners. s

I will next refer to the other side of this account, and beginning at
the foot we find the following itews viz:

Ist. ‘Sl Galland’s note to S. H. Burtis rec’d by A. & L. in part pf;y-
«ment for Burtis purchase, (but not yet given upte Dr.’_(_xal-
land.) $3,167 00
9d. “Paid and to be paid by Mr. Stebbins 2,499 20
31, “Dratts on A. & L.infavor of R. Cock and I. Gurell  $900 00
¢ Aiken & Little’s draft in favor of I. Galland, on B.F.
«Lee & Co., dated Oct. 5th, 1836
4th,  “Acept in favor of Jeremiah Smith

$1,000 00
$1,000 00

These details of erronious and false credits, which were entered fo
the crediv of this account, were allowed on the hypothesis that they
would be i~;\H. Lut which hus never been done.
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But when we add to this the items of shuvings and swindleings,
which have come to my own knowledge, as perpetrated upon the hold-
ers of the drafts enumerated on the credit side of this account, to the
above bill of particulars, I find that this credit is overcharged $.3,4¢4,-
00. If the commission on drafts charged by me, is deducted from the
debit it leaves $81,747 25. And deduct the fulse charge inthe credit,
including the Burtis note, and it leaves $53,406 00. Showing a bal-
ance in my favor on the 16th Sep., 1837, of $28,341 25.

These facts can be proved, and this statement of incontrovertible
truth, shows that this large estate, which is worth at this time more
than six hundred thousand dollars, cost in the actual aggregate of the
purchases, §74,877 00; and that $64,802 of the purchase money was
paidin bills of exchange, drawn by Aiken & Little, and cndorsed by
me, or drawn by me and accepted by Aiken & Little. This sum deduc-
ted from the whnole amount of the purchase money, will leave the sum
of $10,075, as “the large sums of money we placed in their hands.”—
See Mr. Marshe’s letter. I would here remark in reference to Mr.
Marsh’s Letter hereinbefore recited. He says, (alluding te Aiken
& Little) “they have never given us any statement by which we
could ascertain how they dispesed of the large sums of money we
placedin their hands.””  About ten months had elapsed from the organ-
ization of what Mr. Marsh here styles the ““Desmoines Land Associa-
tion,” up to this time. And he regards it as a most heinous offence, a
“gross violation of a sacred trust,” that they, for the period of one
month and twenly-four days, had failed to make out their semi-annual
statement.  What would Mr. Marsh think of the villain, who should
not only fail and refuse to give any account of his doings, and-how he
had disposed of more than 100,000 worth of property for the terin of
len years; and at the end of that time, should file his affidavit in a
court of record, declaring that he knew not the man;—also, that he,
himself never was a member of a“Desmoines Land Assocalion.”
And in order the more effectually to rob his partner, he had given
$10,000 to a stereotyped perjurer to swear and steal for him on all oc-
casions where an issue was made, or to be made between him and his
partner for the recovery of the embezzled funds? “And Nuthan said
unto David, Thou art the man.”

During Mr. Lee’s stay at Montrose,and at my house in Commerce,

he repeatedly assure? - n his peturn 20 New York, he would

te e Larcassments which T had

D pavament

use every effort tos

Te

incurred Ly making and indorsi: fur this proper-
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ty. After accomplishing the objectsfol hisvisit, he set out about the
20th September, on his return to New York.

1 waited with much solicitude, a®long time, for some communication
from him, but my hope was doomed to disappointment, while the bill
holders became more and more importunate. I at length wrote to Mr
Lee imploring relief.

About the last of May, 1838, I received a lcltcr from him, the first
part of which here follows:

«Nrw Yorx, May 9, 1838.

Dear Sir—Your favor of the 17th ult, (post marked 20th,) I had
the pleasure to receive 2 days ago—I can very well understand how
it is that youfare “not reposing on beds of roses.”

On my return to this city, after my visit to Montrose, I found the
times growing worse and,worse, and they have steadily grown worse
and worse ever since. Indeed, no one of the parties interested in the
half breed lard seemed to be willing to make any effort ¢o rescue the
property Itom itsjembarrassments by raising a single dollar. When I
left Montrose, I induced Mr. Kilbourn to appropriate 8C0 dollars,
( which he had in cash belonging to Shipman) to the purposes of the
company, expecting that the fparties here would be willing to reim-
burse Mr. Shipman, pro rate; but I was ubliged to pay the whole out
of my own pocket.if, They would not contribute one dollar.”

Here we have Mr. Lee’s own statement in proof of their infidelity,
selfishness, and total disregard of their own solemn promises. Still,
under the influence of mulignant hatred, a court in Iowa has loaned
its authority to sanctify the deed. And as the[honesty, moral worth,
and great wealth®and piety of these gentlemen trustees, bave been so
urgently pressed upon this community, as particularly to secure to Mr
Lex the immortality dependent upon the name of this county ; it is cer-
tainly due to his character as aninflexibly honest man, that his further
endeavors to pay off these dishonored drafts, which I had drawn on
Messrs. Aiken & Little in] paymentifor these lands, should be made
publie, at least in the county which has the honor of perpetuating his
name. I will therefore, make another extract from the same letter.
Mr. Lee says:—

“I come now to make a suggestion to you, with-
out having consulted even my partuers about it—and not knowing
therefore. whether I could carry it into feffeet, even if you thought
well of it. I wish youn, however, to send me your views on it with
#1l convenient speed.  Money is pretty much out of the question-——but

gacds can, (I think) be hal. Now, sir, do you think]it would be
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practicable to buy up Aiken & Little’s acceptances with ready-madz
clothing, and other dry goods—getting a good round price for the goods
—if you think it can be done, I wish you would send me alist of ar-
ticles-—such as you think the parties would take.

My plan is that the ¢Company’ shall not appear in the busiuess, but
to have an agent to do it—and after we have bought up the whoele or
nearly the whole of the paper, to advertise for it, offering to pzy the
specie for the whole of 1t.- What think you of this for a yankee trick?
—Aiken & Little must know nothing of it, if it be done. Let me hear
from you immediately. If the parties who hold the paper, are really
sick and want to realize, they would probably take any dry goods
which would suit any of the markets on the Mississippi.”

I am, dear sir, very sincerely,
WM. ELLIOTT LEE.

How christian- hke, Mr. Lee proposes to act towards the holders of
these dishonored acceptances ; the full value of which he and his as-
sociate trustees had received in lands at reduced prices. After indu-
cing Aiken, Little and Galland “to take them in,” he now charitably »
proposes “to clothe them!”

¢ The *Company’ shall not appear,” &c ., says Mr. Lee. What
“company,” Mr. Lee? Have not you, as well as Mr. Marsh & Del-
avan upon your solemn oaths declared, in your answer in the case cf
B. S. Roberts vs. Marsh, Lee, Delavan & others. Also, in the case
of Samuel Van Fossen vs. same defendants, that no ““company” ever
existed &c.? And are not these answers now on the files of the courts
in this county? And again, Mr. Lee says, “Aiken & Little must
know nothing of it, if it be done.” Why, Mr. Lee? Certainly you
do not desire to cheat on all sides?—first the holders, and next the
maker and acceptors, who are your own partners, by concealing from
each your financial operations with the other.

From the whole tenor of the conduct of Marsh, Lee & Delavan, as
well as from the partlcular “plans,” ¢schemes,” *Yankee tricks,” and
other evidences of deception, which were “suggested” in many of their
letters ; I had urged with all possible earnestness, an immediate set-
tlement of our accounts, and had proposed winding up the concern in
some desirable form. And by letter about the last of May, in reply
to his “Yankee trick” suggestion, I also proposed a plan to pay off the
outstanding debts of the Company by dividing the property among the
parties ; at least so far as each indivilual had paid up; o2 = e
to each other, their seversl shares, by which each puisiy Lotz " 3.
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rized to sell in severally, would be enabled to meet their equitable
proportion of the protested bills, which remained unpaid; this letter
was addressed to Mr. WW. L. Lee. Inreply to which I received the
following :
¥ New Yorx, June 21st, 1838.
Dr. Isaac Garraxp,’

Dear Sir:—Your esteemed favor of last month reached this place
in due course of maill, but unluckily I was absent in Canada, and have
very lately returned—this is my apology for not giving you an ear-
lier acknowledgment of your letter. Our best lawyers here say, that
such a division as you suggest, would not relieve us of the difficulties
you propose toremedy. The enly remedy (by conveyance of the pro-
perty) is to make a sale of the whole property to some party not in-
terested in our purchases—such sale must be so managed as to appear
to be, and to all legal intents and purposes, in fact to be a “‘bona fide”
sale.” How this is to be managed is yet to be determined. If you
have any suggestions to make let me hear from you. Inthe mean-
while let me make a suggestion to you, which has the concurreuce of
Mr. Marsh and all others interested as far as we have had opportunity
to know. We think it of great importance to secure the good offices
of Jeremiah Smith. This man, you know, has a pretended claim of
$15,00. Now we propose to say to him that we are desirous of lis
quidating his claim—but as we have no money, we propose to give
him a share of our whole interest in the half-breed tract—say one fif-
tieth, or even one fortieth of the whole. The deed to be signed by all
the trustees. He may, if he pleases, keep the deed in his pocket till
all the questions are settled—or we will give him a bond for a deed,
conditioned that we shall make him a deed whenever demanded. In
this way we may have his influence in our favor while the public cal-
culate upon him against us. What think you of the scheme? If
you agree with us, had you not better open a negotiation with him
at once? I presume Aiken will fallin with it—for he is just the man
who would be likely to invent such a plan. If you get Smith inter-
ested in this way, his influence and vote will prevent any sacrifice of
the property until we shall have time to clear off the debts.

I am dear sir, yours very (ruly,
WM. ELLIOTT LEE.
About the same time I received a letter from My, Little, from
which I make the fullowing extracts:
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Pronia, May I4th, 1838,

Friexp Gavranp, j

Dear Sir:—Your kind letter per mail was duly received, as
I have many important matters to talk about, I will at once to business.

Since I last wrote you, we have paid off the bills drawn on us by
you for the Desmoines Co. Ten thousand dollars, including, howev-
er, the amount to Hull, Harter & Billon, which they, (the €o.) say
they will not allow us to charge them, and which must be some way
arranged hereafter.  But it seems of little consequence whether we
charge or not, if they are determined not to pay, and their continued
silence looks suspiciously that way. This $10,000 we have paid off
by disposing of our real estate. In those cases where we accepted
only as agents, we obtained nearly a fair price for our lands, but in
those cases where we had accepted not as agents, we had to let our
lands go at about one half their value.

Having been informed by Kilbourn that N. Smith was desirous of
obtaining his pay in lands, we have concluded to take up a part of his
demands in that way, to amount of $4,000 if he chooses so to do, and
have accordingly sent Kilbourn an offer to make to him. We are will-
ing to do this, and also to take up a few thousand more, but cannot go
much farther before our “pond will run out.” I have concluded to do
this, thinking it might at length induce the N. Yorkers to do some-
thing. But in this I may be disappointed. It is very desirable both
to you and myself that the large amount of paper with our names up-
on it should, if possible be taken up. I have, therefore resolved to do
all I can to accomplish it, and get my pay back as best I can, and when
Ican. If I can pay in real estate at something near its value, I am
willing to take up some 8 or 10,000 dollars more—and If you can aid
Kilbourn in the matter, please do it. . * -

When at New York Mr. Marsh repeatedly told me that when he
urged the other parties to pay up and send on the money, when they,
scme of them, could assign no other excuse, they would say, as the
agreements had never been signed, there was no obligation on their part
to pay, and therefore would not; and he (Marsh) repeatedly urged me
to haveit done. Inow consider it all important that they should be
signed. Itrust and believe you will view it in the same light. The
time may come when these agreements, completed by the signature of
yourself and Mr. Aiken will be ef great service to us.

Your friend,
May 15th. R. E. LITTLE.

4
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N. B. We have concluded to advise Kilbourn to go immediately to
New York, and make one more effort to get them to do something.
But as it is uncertain what success would attend his going, we deem it
important to go as far as we can in taking up these bills by our own
lands, and if it was known that he was going to N. York, they might
refuse to take land, hoping to get money on the return of K; and in
the end be disappointed, and more outrageous even than now. JNow,
we have it in our power to pay in lands 8 or 10,000 dollars more
but how it may be three months hence, is uncertain. From this rea-
son, we deem it important that when K. leaves, it should not be known
that he is going farther than Peoria, and have requested him and Aus-
tin to “‘keep their own council” to those around, but consult f ully with
you. Yours, R. E. L.

Here we see an honest man writhing under the tormenting impor-,

tunities of a crowd of outraged creditors, who had become convinced
that there was swindling and unfair dealing some where concealed ;
and were therefore the more clamorous for their demandd. I have
published this letter mainly for the purpose of shewing the contrast
between Robert E. Little, dec’d, and William L. Lee, still living.
Mr. Little, on the 14th and 15th of May, was exerting every cffort,
selling off his own means of support; planing and contriving every
honest measure and means, to satisfy these demands, and letting his
real estate go at a sacrifice of one half its real value, for the purpose

of taking up the accepted drafts which himself and Aiken had autho-’

rized me to make for the use and benefit of this association—the lands
were sesure in the hands of trustees—but the grantors were not paid
for them. The holders of these drafts hed heard so much said of the
immense wealth of the New York members of this association, that
when they were told by Messrs. Aiken & Little, or myself, that they
had “no money,” or that “money is pretty much out of the question,”
(See Mr. Lee’s letters) they at once became exasperated, and often
very abusive—Dbelieving, as they had reason to do, that there was
base dishonesty somewhere.

The great destruction by fire in N. York, and the consequent de-
rangement of business in that city, disposed me for a long time,
to place the most charitable construction upon their otherwise unac-
countable conduct.

But, who will not appreciate my surprise, on reading the following
letters from Capt. Roberts and Mr. Charles Roberts :

27

Canvisne Barracks, Penn., Aug. 9, 1838.

Dear Sir:—I will be obliged to you for a copy of the articles of
agreement of the “Desmoines Land Company,” and such other papers
as will go to showfthat such a company is in existence, and that Ai-
ken & Little were the agents for that company, and that you, as a mem-
ber of that company, had full power to draw on them for your pur-
chases from me, and that those drafts having been accepted by Aiken
& Little, are valid against the company.

I came east upon the strength of assurances from Delavan and oth-
ers that my claims should be paid. They, however, have undertaken
to swindle me out of my demands on them; and I am obliged to bring
an action against them.

I am now, Doctor, upwards of $3,000 looser in my purchases and
sales to you!; and it has already nearly ruined me, and will eventual-
ly entirely destroy me, unless I recover these claims. You will assist
me much in furnishing such testimony as will show that the Company
exists, and that your acts have been in good faith.

1 am, sir, with much respect, your obedient servant,
B. S. ROBERTS,
Lt. 1st Dragoons.

For Dr. Galland, Commerce, Il

The writer of this letter is a gentlemanfwell known in this county
—he is one of the officers hereinbefore referred to, at Fort Desmoines,
from whom large purchases of land had been made--his sales to-the
Association amounted to $6,666. The deeds of conveyance, by which
he had alienated his title tofthis estate, describes the grantees as fol-
lows, to wit: :

«Joshua Aiken, of Peoria, in the State of Illinois; Wm. E. Lee,
and Samuel Marsh,Jof thelcity and State of New York; Edward C.
Delavan of the city of Albany ir the State of New York, and Isaac
Galland, of Commerce, Hancock county, and State;of Illinois; Trus-
tecs of the Desmoines Land Assoctation.”

A letter from Mr. Charles Roberts, dated in the City of New York,
had previously advised me, that there was some scheme of base vil-
Iriny concocting in New York against me; I will here give an extract
from his letter:

New York, April 19, 1838.

Dear Sir,—It is asserted by Mr. Samuel Marsh, and also by Mr.
William E. Lee, of this city, that you had no authority to draw on
Aiken & Little as agents of the Desmeines Co., and that A, & L. had
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no authority toaccept as agents for such a company, and for this rea-
son (as says Mr. Lee and Mr. Marsh) that no such company ever had
any existence. They further say, that yourself and A, & Little nev-
er had any right to use the credit of the different individuals, who, it
is said, constitute such a” company, in the purchase of Half Breed
claims. They say your instructions were to purchase with cash and
not with credit--and that Aiken & Little were furnished with cash
for the purchase of said property, and that when more should be re-
quired, the individuals east were to furnish the same to an amount not
exceeding $70,000.

Now sir, I am not prepared (o believe all these statements—I hold
acceptances for Lieut. Roberts, as egert. Please give me all the light
you can on the subject, and much oblige, Yours respectfully,

CHARLES ROBERTS,
Agent for Lieut. B. S. Roberts.

It is only necessary to recite the language used in Mr. Marsh’s let-
ter hereinbefore copied, dated Aug. 24, 1837, in which he complains
of Messrs. Aiken & Little, for not communicating to him “from time
to time, their operations for ““/ke Desmoines Land Association.” Also
see the style of the account herein given, between Aiken & Little
Agents &c., with myself, and which Mr. Lee had carried with him to
New York, and hence it must have been familiar to all persons con-
cerned. Mr. Lee’s Letters abounded with the title of “Company,” for
this association. Compare the statements made to Mr. C. Roberts—
the oaths of Marsh, Lee & Delavan, now on the files of the District
court of this county, (if their New York agent has not abstracted them
from the files,) with their own letters, accounts, deeds, and the second
article of their “agreement,” or articles of association; and then say
how far these gentlemen are to be bLelieved, even upon their oaths?

They, Marsh and Lee assert, says Mr. C. Roberts, “that you had
no authority to draw on Aiken & Little as agents of the Desmoines
Company, and that A. & L. had no autherity to accept as agents, for
such a company, that no such company ever had any existence.” This
falseliood is clearly proved by reference to the second article of the
agreement, hereinafter recited, and which had been signed and sealed
by these men,

“They further say” says Mr. Roberts, “that yourself and A. &
Little never had any right to use their credit,” &e.—*in the purchase
of half breed claims.”  “Their credit!!” If we had possessed no
better credit than fheirs, Lut little of all these lands would have been
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purchased in fhcir names; but unfortunately for us, we had purchased
upon our own credit, and vainly hoped that those persons in whose
joint names with ourselves, we had taken the titles to the property,
would have respected their solemn engagements, and promises “to
assume and pay their proportions of the purchase money, &c., at such
time as the same should be required to meet the drafts and notes” Xe.
—See article Second. ; .

The following provision in the articles of Association will show
what they had promised to do inthe premises, to wit:

“Secondly.—And the parties hercto mutually covenant and agree to
and with each other, and each for himself, to assume and pay on ac-
count of, and for the purchase money, expenses and improvements of
said premises, purchased and to be purchased, in the following shares
and proportions, that is to say: The said Isaac Galland eight forty-
eighth parts of the whole: the said Edward C. Delavan eight forty-
eighth parts: the said Samuel Marsh four forty-eighth parts: the said
Henry Seymour four forty-eighth parts: the said B. F. Lee four for-
ty-eighth parts: the said William E. Lee, eight forty-eighth parts: the
said Shipman & Aiken jointly, four forty-eighth parts: the said George
P. Shipman in his own right, four forty-eighth parts: at such time as’
the same shall be required to meet the drafts and notes already made,
or which hereafter may be made, by the said Aiken& Little, or either
of them, or by any other agent or agents duly authorised on account
of the premises already purchased, or hereafter to be purchased, un-
der these presents; and for this purpose the parties hereto respective-
ly agree to accept and pay any draft or drafts which the said trustees,
their agent or agents, or their treasurer, by them duly authorized and
appointed, shall at any time make upen them or any of them, for their
shares of interest as aforesaid.” -

Messrs. Marsh & Lee, also say, to Mr. Charles Roberts that Gal-
land “Aiken & Little’s instructions were to purchase with cash and
not with credit.”

Now compare this assertion with the very language of the agree-
ment: “And the parties hereto mutually covenant and agree to assume
and pay, &ec., at such time as the same may be required to meet the
drafts and nofes, already made, or which hereaffer may be made by the
said Aiken & Little or cither of them, or by any other agents duly au-
thorized,” &e. :

Messrs. Marsh & Lee further said to Mr. Roberts “that Aiken &
Little were furnished with cash for the purchase of said property, and
that when more should be required, the individuals cast were to furn-

e e’ V. i ey A L L A e e R S St W R MR TR



T

PR M S 2 bk S A e S LIl e % ek s s A

30

ish the same to an awount not exceeding $70,000.” (Sece letter of
C. Roberts.) This statement, to some extent, may be correct.—
And if it was true, that they at the east, had furnished Aiken & Little
with some cash, that was a private arrangement among themselves,
and not provided for in the articles of association. Neither have I any
knowledge of the fact, further than the statement in Mr. Marsh’s let~
ter of the 24th Aug. 1837.

And admitting it to be true, to the utmost extent ever reported to
me by common rumor, it did not eeceed $20,000. & Mr. Marsh,
in his letter just referred to, charges them, (Aikr & Little,) with mis-
‘applying 9 or 10 thousand dollars of that sum, which would leave but
10 or 11 thousand, to be used in the purchase of this property. But
there was more than $30,000 invested in the purchase of these lsnds
prior to the organization of this Association, (22d Oct. 1836.) And
if Aiken & Little had misapplied the whole sum, I was not answerable
for that—not a dollar of it ever reached me, that I am aware of—and
as I have before said, it was an outside transaction, not within the pro-

" visions of the agreement; and the delinquents alone were accountable

to those from whom they had received the money.

Messrs Marsh & Lee further said--*“when more should be required,
the individuals east were to furnish the same to the amount of §$70,000.’
Have they done s0? See Mr. Lee’s letters, abounding with excuses,
apologies, schemes plans, ‘yankee tricks,” &ec., which were so pro-
fusely advanced instead of any part of the seventy thousand dollars.
His partners, he says also, “would not contribute one dollar.” Again
he says: “Indeed, no one of the parties interested in the Half-bree
lands seemed to be willing to made any eflort to reseue the property
from its embarrassments by raising a single dollar.” This letter, it
will be observed, was wrote in May. and the conversation reported in
Mr. Charles Roberts’ letter, occurred during the preceding month.—
What base duplicity! to talk in that manner to the creditors, and then
turn round, and in a few days, write with so much affected sympathy
to me, “I can very well understand how it is that you are not reposing
on beds of roses.”

The first purchase which Messrs. Aiken & Little effected in this
district of country, was from myself, being four-fifths of all my own
individual interest in the Half-breed lands; in part payment whereof
they, (Aiken & Little) drew a draft in my favor, on Lee Savase &
Co., (this same W. E. Lee) for $1,500. This, it must be observed
was my own private property, and bears date about the 20th Aug 18-
36, In Teb, following, T gave it in part payment for a stock of dry
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goods, purchased of Fthan Kimball. The next news I received of my
draft was the following note: ;
- New Yorxk, June 19, 1837.
Mr. GavrvraxD,
Dear Sir:—The draft which you let me have, on Lee,
Savage & Co., for fiften hundred dollars has been protested. They
do not seem to be satisfied with the procedings respecting your pur-
chase, or the purchase you made of me, and drawing on them for your
private,use, &ec. Your’s &e., 1
: ETHAN KIMBALL.”

This was adding not only insult, but falsehood, to injury. They
knew the draft was my own private property, &ec., that I, of course,
had a right to apply it to my own private use. And this base lying-
quibble was intended to deceive Kimball, and induce him to suffer it
to be shaved, by them,—¢and drawing cn them for your gzrivafe use.”
How superlatively contemptable was this deceptive artifice! I was
not the drawer, but the drawee of this draft.

The following extract from a letter of the Rev. George Stebbins,
will explain one item in the account hereinbefore stated, wherein the
entry made in the account reads thus¢ “Paid and to be paid by Mr.
Stebbins, $2,499, 20-100.” Not one cent of of this sum has has ever:
been paid; concerning which, Mr. Stebbins writs thus:

New Yorg, June 22d, 1838.
Dgr. Garraxp, :
“Dear Sir:—As to Dr. Channing I have not seen him
for several months, I regret very much that he has not fulfilled in good
faith his part of the contract. The $700 draft, which Iaccepted’at his
instance, with the understanding that he would meet it, is still unsettled.
I am still liable. A note due me from him has not yet been paid. The
truth is, I presume, that he is in difficulty with almost every one else.
He says the persons for whom he is transacting business, cannot obtain
their funds from the south, without a great sacrifice. I think he ought
to have written to you, and given a frank disclosure in regard to his
means, and any prospective arrangement which he could enter into.—
Difficulties are not always diminished by evasion. True and manifest
honesty is the best policy. Yours Sincerely,
G. STEBBINS.”»

“Without a great sacrifice,” forsoath, then I must be sacrificed, and
insulted, and slandered, into the bargain; to relieve his employers from
the necessity of raising the funds which he himself had solmenly prom-
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ised to pay to me. Such insufferable villainy, is only equalled by the
impudence of the excuse here offered for it.

I'should not have referred to this base swindler, called Dr. Channing,
by Mr. Stebbins, had not Mr. W. E. Lee insisted that the cash was so
certainly to be paid, by.Dr. Channing, that he must have it charged to
me, or rather, credited to the company, and had it accordingly entered
as above stated, “paid and to be paid, by Mr. Stebbins” who had 'sold
out to Channing, who was totake the place of Mr. Stebbins and pay for
the interest.

On the decease of any of the Trusfees. I will next procced to the
consideration of another part of the subject, 2

“And in the event of the death of any of the said Trustees, occur-
ring before the trusts hereby created are perfected, as herein provided,
it is hereby mutually agreed, that the surviving Trustees shall desig-
nate some other person to supply the place of such decedent, and the
person so designated, shall take the place of suchdecedent, and execute
faithfully all the duties hereby created in the same manner as such de-
cedent, it living. might, could, and ought to have done.” See last
clause, 3d Art. '

Has the court released and discharged the surviving Trustees from
their express covenant agreement, as stipulated in the above article,
for filling such vacancies as might occur in the board, by the death- of
any of the Trustees? D. W. Kilbourn, over the signature of “One
who knows better,” in a late number of the “Dispatch,” says: “In the
trial of this case the court remarked, that when the decree was made
the court must have had good and sufficient reasons for decreeing the land
to Marsh, Lee & Delavan; that Galland’s interest might have been ex-
tinguished by consent, or otherwise; and at any rate, that if the articles
of association were binding, then the acfs of a majority of the Trustees
were binding.”  Wonderful Logician! ‘“night have been !’

Now the greatest part of this statement, about what “the court re-
marked,” is a base falsehood, and “might have been” a slander upon
the court, if that court could be slandered. The above quotation would
have been strange language for the same presiding officer to have used
in reference to seme of his own prior decisions. But I cannot decend
to argue with a thief; having a much higher object to attain, by the ex-
posure of rascality in Zigher places. '

It will not be denied that Joshua Aiken, one of the Trustees, had died
before the trusts created by the instrument, of which the above third
article is a part, had been perfected—that the survining Trustees have
never “designated some other person to supply the place of such dece-
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dent.” Again, it must,bejadmitted, that the sentence; ‘the said Truslees,
wherever it occurs in the articles of Association, refers to the whole
board of trustees as named, and particularly described in the first ar-
ticle of the said indenture. ;

Nothing short of the most pitiable ignorance, or a design to accom-
plish some base purpose, has, or ever will give any other construction
to that sentence.

The three first sections of the 3d article in this indenture, declare
what the whole board, or a mrjority, may do in reference to the care
and management of this property, but the 4th section, clearly com-
mences a distinct sentence, and in the identical larguage used in the
second part of the first arlicle, viz: “and the title to all the lands here-
after purchased or acquired by the said Aiken & Little in the said
district of country, shall be taken in the names of “the said trusfees”
&ec. If this refers to the five individuals just named and described
in the preceding part of the same sentence, then the same sentence
means the same thing in section 4, of the 3d article, viz:

«4, And the said trustees” are hereby authorized to sell and convey
from time to time, as they may find opportunity, any part of the lands
so purchased, on such terms as to payment, and to take such securi-
ties for the purchase money, or any part thereof, as they shall think
fit.” d

The 5th sectiou also begins another distinct sentence, thus: 5. And
the trustees, or a majority of them are also, (that is in addition to the
authority given to the majority in the 3 first sections,) authorized to
make all contracts, and do all lawful things and acts that may be neces-
sary or proper to carry into effect the objects of this agreement, and to
promote the interests of the parties concerned, in respect to the prop-
erty purchased, and every part thereof. Had this scheme of unprece-
dented construction, now claimed for the majority, “to sell and convey”
this property, been set up at the time of making the contract; this trio
majority, now dubbed the “New York Company,” would never have
had employment for their sapient “One who knows better” in this
county. They might still have availed themselves of his valuable
services in the fire department of their New York operations.

If Marsh, Lee & Delavan now really intend to make a good titleto
the lands and lots which Kilbourn is pretending to sell as their agent,
why do they not comply with the clearly expressed terms of the arti-
cles of association, under which the zame has been awarded and allot-
ted to them?
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Is it net their duty to fill the vacancy now in their board, and to
eompstl Galland, by biil or otherwise to perform his trust duties, as
specially required in the instrument creating the trust?

These remarks are not intended for those who have already purch-
ased from D. W, Kilbourn, and are satisfied with their titles. These

pretended sales, are to a very considerable extent, gifts, donations, -

bribes and rewards for services rendered, or to be rendered ; and be-
lieving, as I do, that the titles which they have received, in such cases
are a full equivalent for the services rendered, there is no wrong done
between the parties.

But as there is a continued conflux of honest, enterprising immi-

grants, to our city and county, these remarks may be of seme import-
ance to such—and more especially so at this time, from the facts, that
the prices of the property has greatly advanced; while the prices here-
tofore given for services, have been most alarmingly depressed; eith-
er from the number of competitors for the service, or frem the near
completion of the job. :

CAUTION. i+

To such persons therefore, either stranger or citizen; those who
have already purchased in good faith, or such as may be tempted to
purchase through the delusive and alluring proposals of this “New
York Company’s” agent, I say, do not be in haste about obtaining that
most excellent of all titles; but like the fox in the fable, who heard ano-
ther fox extolling the great convenience of his modern discovery—
where persons seem especially interested in your welfare, and anx-
ious that you should secure a “Kilbourn title”-—look behind them, ten
chances to one, if they have not lost, or are in danger of loosing, Rey-
nard’s ornamental member; and are only endeavoring to entice you
into the same trap. .

Marsh, Lee & Delavan, having received this property in trust,
“under the’ agreement, or “articles of association,” lcaves the title to
the property precisely where it was before the partition—the rights
which this asscciation, through their trustees, held in common with all
others interested in this reservation, were by the decree of partition,
separted from all other rights—no new rights, werc thereby created —
neither does the circumsta

nce of holding this land in severalty, release
the trustees from the discharge of all, or any of their covenant duties,
expressed in the il articles of assoniation. These lands are all ves-
ted Ly legal esnvesance in the five irustees named in the first article.
And in the event of the death of any of them, the articles of agree-
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ment provides for supplying the place of such decedant; and therais’

no rule of law—no inference of common sense or motive of moral
honesty, that can, or will release the surviving trustees from their ob-
ligation in this part of their covenant duties. And in proof that
Messrs. Marsh, Lee & Delavan, have never thought otherwise, I will
give below the copy of a communication forwarded to me by Mr.
Marsh some time affer the final confirmation of the decree of parti-
tion: : ‘
ox «New York, Nov. 27, 1841,
Dr. Garraxp, : ;

Sir:—An adjourned meeting of the surviving trustees, named 1n a
certain indenture made the twenty-second day of October, 1836, be-
tween Joshua Aiken, Isaac Galland, Samuel Marsh, Benj. F. Lee,
Wm. E. Lee, Geo. P. Shipman, Henry Seymour, Edw. C. Delavan

and Erastus Canning, will be held at the Temperance House in the

city of Albany, on Wednesday the nineteenth of January next, at 4
o’clock, P. M., to elect a Trustee to fill the vacancy occasioned by
the death of Joshua Aiken.
Respectfully yours, &ec., :
: SAMUEL MARSH, Ch'n,
‘ of the Board of Truslees.

I did not receive the above until after the time set for the meeting
had passed.

Tt will be observed that this was “an adjourned meeting”—these gen-
tlemen had been in consultation upon this subject before—determined,
if possible, to dispense with the co-operation of Galland, in the sub-
sequent management, and disposition of this property. But that course,
though so very desirable, was so ridiculous, and contemptible, .tlmt
they declined it, and resolved on giving me the above notic e. While
matters stood thus, they determined on another “yankee trick;” and to
this end, they sent to this country, a Mr. Nathaniel Marsh, perhaps a
relative to our Chairman, in order to secure the celebrated, all devour-
ing, Anaconda “judgment title” from Hugh T. Reid Esq. This title
their agent procured in the name of Marsh, Lee & Delavan alone.—
Having now succeeded in obtaining a title in their own names, there
was no further necessity for the co-action of Galland, neither was it
now deemed necessary to fill the vacancy occasioned by the death of
Aiken.

A bateh of blank deeds were forthwith printed—two letters of Alty.
ta two scveral individuals, were executed on the same day—in the
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same form, and almost in the ssme words—and the great work of swin-
dling began. But amidst this triumph, surrounded as they were with
allthe eupports of prostituted power, and perveated justice, with which
they could avail themselves, it was insuflicient; their Anaconda title
has collapsed; but their scheme of fraud is still attempted to be enfor-
ced upon the community.

But had the judgment title proved to be “the title,” as some through
ignorance or interest, once contended, it would not have changed or
iropaired, either the rights of the beneficiaries, or the duties of the
trustees, under said articles of association. See the 1st sec. in the 3d
article.

“Thirdly. And the parties hereto mutually covenant and agree, that
the said trustees, or a majority of them, shall have power, and it shall
be their duty, 1st. To cause the title to said lands and property to be
thoroughly examined, and established i such form of proceedmg, as
they may be advised to be proper, to protect the parties in interest
against any loss or question on account thereof.”

This gave to Marsh, Lee, & Delavan full power and authonty to
purchase the judgment title, if they were advised that such title was
necessary to perfect the title which they already held. But the basest
description of cupidity and fraud, dictated to them, the imbecile proj-
ect, of taking the deed in their own names.

Had these three trustces intended to have acted honestly in thls mat-
ter, they would have in the first place filled the vacancy then, and even
now, existing in the board of trustees, and then have taken the deed,
This would have been fair dealing, and conse-
But it is

to all the trustees.
quently out of the line of their manner of doing business.

surprising, to what extremes of weakness and lmbemhty, avarice and.

cupidity, will scmet imes lead men of pliant morals. ; 4
ADMONITION.

I will next show that the pretended conveyances, now, and hereto-
fore made, by D. W. Kilbourn, as agent of Marsh, Lee, Delavan, vesg
no title to the property therein described, and that the same is a scheme
of deception, devised to cheat the purchasers, by making them believe
that they are obtaining a good title to the property, w hen in fact, they
are getting no title at all Now hear whace Mr. Lee says on the sub-
ject.

«Sych sale must be so managed as to appear to be, and to all legal
intents and purposes, in fact o be a ‘hona fide’ sale. How this is to

be managrd is yet to be determined. I you have any suggestions (o

.___‘.
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make let'me hear from you.”
1838. :

How this is to be managed has since been determined, and W, D.
Kilbourn, than whom a more fit instrument can scarcely be found, has
cheerfully accepted the appointment, as the operative tool in this impo-
sition upon public credulity and misguided confidence.

Those unacquainted with the past history of the events herein brief-
ly sketched, may enquire for the motive which has influenced Marsh,
Lee & Delavan, to pursue the course of conduct herein charged. To
this inpuiry I reply, that at an early period in the settlement of this
district of country, many persons assumed that there was no title to
this property vested in any person; others assumed that the title was
still in the General government, and that the first settlors would be
entitled to pre-emption rights. From these, and other causes, a nu-
merous population was already upon the lands, prior to the decree for
the partition and division of it, among the claimauts.

This population, it was deemed a very difficult task to remove, with~
out their consent; as force might be repelled by force, and popnlar feel-
ing being always adverse to the schemes of landed monopolies, it was
thought probable, yea, almost certain, that even a posse of the country,
called out by the Sheriff, to eject the settlers on these lands, would
more probably take side with the resident citizens, than with foreign
speculators.

It was therefore resolved to sell the lands to such persons as might
chose to purchase them, but especially to those persons settled upon
them; this sale was to “be so managed as to appear to be, and to allin~
tents and purposes, in fact to be a bona fide sale,” but no aiienation of
the land, by deceiving the ocupying claimants in this manner, into the
belief that they held a valid title to their lands, they would not only
cease from their former wasteful destruction of the timber, but they
would make more valuable and substantial improvements on the land.
This title would secure to the purchaser a quiet occupancy of the pre-
mises, until the use of the property would amply repay him the trifling
consideration which he had paid out. Thus all present difficulties
would be evaded—civil war, taxes, counsel fees, court charges &e.,
&e.,—avoided, and the seitlers compensated for]their labour and im-
provements upon the land, from the rcnh, *and products of the soil.

This was este libe

wards these western semi-harb

(See W. E. Lee’s letter, June 21st,

med as a3 very rai and christian-like course, to-

arian seltlers; so much so, that they

must be compelled to accept the gull, or suffer a presecution.
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The gull-catcher for Marsh, Lee & Delavan, like Dr. Iranklin’s
french blacksmith, appears determined, that if the settlers refuse the
hot poker, they shall, at least, “pay memy troud for heat my iron..”

The last clause of the fifth article of this association provides as
follows, to wit : .

“And the said trustees shall keep a regular book of accounts, in
which shall be entered all their purchases, sales and proceedings in res-
pect to said property, and every part thereof; which books shall, .at
all times be open to the inspection of any of the parties interested in
the said premises; and they shall semi-annually, on the first days ?f
January and July, in each and every year, render an account of their
doings, to each of the parties interested, if required.”

This they have utterly refused to do; though often aud repoatedly
called upou, and urged to comply with this expressed agreement. The
reasons for refusing to “render an account of their sales and proceed-
ings in respect to said property,” will be manifest to every person, on
reading the 6th article of said indenture, viz:

«“Sizthly. And it is mutually covenanted and agreed also, that wher-
ever the trustees shall have received, or realized monoy enough, fx:om
the sale and other disposition of the property, to pay up and satlffy
the whole amount of the purchase money, and improvements and in-
terest thereon, over and above the taxes, and assessments, n_nd expens-
es of management, the power of the said trustees to sell sald' property
shall cease, determine, and be at an end, and they shall forlhwl.lh therf:-
af ter, and with as little dolay as the nature of the business will admit,
proceed to make partition of said premises,” &ec. :

Now it is an incontrovertable fact, that would at once appear, if the
account of their “seles and proceeding’ were rendered, that they have
long since, sold, or otherwise disposed of, more than threfz times the
amount, in value, of this property, which they are authonzfzd by the
last recited article, to sell or dispose of. Hence, the necessity of con-
cealing their acts, in order to cover their deceptive d.oings.

I would now ask all those who are disposed to believe that the pres-
ent titles made by D. W. Kilbourn, as “agent for Marsh Lee & Dela-
van, trustees’ &e., are good and sufficient conveyances of the estates

therein described. Would there be any impropriety, if, before you
make any furthar purchases of this property, you should ascertain

certainly, whether or not “the power of the said trustees to sell said
G . R} r 2

property” has ceased, determined, and came to *an end?” “The said

trusteas,”’ | have before shown, can meun nothing less than the whole

board,
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The proceedings, therefore, of Marsh Lece & Delavan, in respect to
this property, are not to be regarded, in my view of the matler, as
sales, but as the “other disposition of the property,” contemplated in
the articles of association, to be done by a majority of the trustees.

REMARKS, COMMENTS AND EXPOSITIONS.

I have never supposed that Mr. Key in drafting that celebrated in-
strument, commonly called the “Decree- of partition,” intended any
other than a reasonable and common sense construction to be given to
the following sentence in that 1strument, viz: ;

“That of these, the defendants, Marsh, Lee, & Delavan, Trustees

“ for the claimants under articles of association, dated 22d Oct. 1836,
filed in this case, and as trustees for the persons interested under said
articles, are entitled to forty one shares and five-eighths of a share.”

Although, both courts of law and equity, may, compel parties to ex-
ecute their agreements, neither of these have any authorily to make
agreements for them, or to substitute one for another.

So, that if Marsh, Lee & Delavan, take land in trust, under an in-
strument creating that trust, it would seem, that they take it subject to
all the provisions, covenants, agreements and special directions, which
are clearly expressed in the enfire instrument. Hence, if the name of
but one trustee had been given in the decree, that trustee would have
taken in joint tenancy, as co-trustee, with all the other trustees named
or provided for in the instrument creating the trust. Marsh, Lee &
Delavan understood it in this sense, and acted upon it as such, after the
confirmation of the decree, in Oct. 1841; as Marsh’s notice to me, here-
inbefore given clearly shows. ' e

Under all the circumstances herein detailed, it is respectfully subs
mitted to all persons who have already purchased any part of the prop=
erty claimed by Marsh, Lee & Delavan; or who may hereafter pur-
chase, any of said property, that “it becomes the duty of the party
dealing with one whom he knows to be acting for rnother in the trans-
action, to ascertain by inquiry, the nature and exteut of the authority.
And if he trusts without inquiry, he trusts to the good faith of the
agent, and not to that of the principal.”  (Story, on Agency, Sce.
127. -

Mr. Holcombe says: “Whenever one man deprives another by his
fraudulent conduct, of the enjoyment of any rights, whether in posses-
sion, or mere expectancy, he will not only be withheld from reslizing
the benefit of his own wrong, but suitable redress will be extenced
to the injured party; even against third persons, who are innocent of
the fraud, but not cqually entitled to favor.” (Page 49.)
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If after the final confirmation of a decree, or judgment in parlition
which had been effected by a compromise and consent of the parties,
the Chancellor or Judge should be convinced that such decree or judg-
ment was the result of a collusive conspiracy, entered into between the
counsel for the parties, plaintiifs, and defendents, for the purpose of
defrauding one or more co-tenants of a large interest and estate in the
property so partitioned; I ask, would an impartial chancellor or judge
under such circumstances protect the wrong-doers, by surrounding
them with the panoply of his own judicial authority, when the fraud
practiced, was no less upon his Honor, in cbtaining his judicial sanc-
tion to their covinous agreement, than it was upon the injured party?
What then, must be thought of a judge who will neither correct his
own errors, nor suffer the frauds to be exposed so long as he can pro-
tect it, under the flmsy pretense of judicial dignity?

In compromises, “the parties professedly regard, their rights as
doubtful, and act upon that basis.”——Am. Jurist, 164, vol. 5. And

_in such cases, “if both parties are in the same ignorance, the compro-

mise is equally binding, whether the uncertainty rests upon a doubt
of fact, or a doubt in point of law.” . :

That the ignorant, doubting, compromising parties, to the notorious
sui generis, judgment, decree partition, of the Sac and Ff)x half-breed
reservation, are,and of right ought to be, bound by thexr. agreement
as stipulated in that non-descript instrument, is.not de{ued; but the
question has been raised, whether or not, the suz gfmens, che}ncellor
Judge, who presided on this occasion, really acted in good faith, and
understandingly, whenhe ordered adjudged, and decreed, that* all oth-
er persons, whatever, shall be hereafter barred and concluded from
any title and claim in said lands.”

Mr. Hoffman, in his Chancery Practice, says, “that he has found no
subject so difficult as that of partition, and th'at the lawyer vfrho can
conduct successfully to its close, a partition suit of moment, w1thmit a
mistake, must be very vigilant, very studious, and very lucky.”—Vol.
2, page 160.

But a few of our seven by nine Iow'a. pettifoggers, were so very
vigilant, studious and lucky, as to partition real estate ?vorth 'thrce
migllions of dollars, in the space of a few hours§ commencing .thelr op-
erations a little after dark on Saturday ‘evemng, and. finishing the.n-
Jabors before 2 o’clock, on the following bund'iay morning. And still
up to the present time, no ‘misieke, has b(?cn dlsco.vercd in this wonder-
ful achievement! Although it is not quite certain that they have con-
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ducled the case to a successful close; still it is certain, that they have ren-
dered the title to the property a hundred per cent. more confused and
intricate than it was before, and hence secured to themselves, or oth-
ers of their profession, a rich field for future litigation between the
adverse claimants. That Marsh, Lee & Delavan have-been and are
constantly advised by as able jurists, and as artful legal advisers, as
can probably be found in the United States, I have never doubted, but
that they should now sell choice tracts of land adjoining the city of
Keokuk for 7 or 8 dollars per acre, when other lands in the same vi-
cinity but not so eligibly situated, cannot be purchased for one hund-
red and twenty five dollars per acre; would seem passing strange.—
Or that they should now sell farming land for 3 or 4 dollars per acre,
which more than 12 years ago they held at 20 dollars per acre—and
actually sold some at that price by the whole survey, should appear
mysterious, and is certainly deserving of investigation. :
These men only assume to be trustees, and trustees too, under arti-
cles of association, which does not authorise fhem alone to sell and-
convey the property—neither does the said articles autherise the alien-
ation of this property, or any part of it, by an agent of all the trus-
tees; much less by a part of the board who are only seized in fee of a
part of the title. Again, I have aiready shown by the articles of as-
sociation, that there is a point at which “the power of the said trus-
tees (doubtless all of them) to sell said property, shall cease, determ.
ine, and be at an end.” Who, among the numerous admirers of this
New York Company yankee trickry, can inform the public, as to their
expenditures and receipts in the premises. But, as if determined to
make cerfainty itself more secure if possible, these three trustees have
exccuted to D. W. Kilbourn, a most singularly drawn instrument in
writing, which bears date June Gth, 1844; purporting to be a power
of atlorney—and as Mr. Lee says on another occasion—it “appears fo
be, and to all legal intents and purposesin jfact fo be a bona fide” pow-
er of attorney. But to whom is this power given by this instrument?
Is it to Kilbourn or Nathaniel Marsh? This mysterious instrument -
sets out with an averment that Marsh, Lee & Delavan have constitu-
ted and appointed D. W. Kilbourn, the true and lawful attorney-for
themselves, and every body else, included under that comprelensive
and so forlh,appended to them as trustees. It next proceeds to give
somewhat of a history of Indian affairs—judicial proceedings. in lowa
—a sheriff ’s sale, purchase &e., and at length arriving at a double
compound perfect title, and still referring, as [ presume, to Kilbourn,
6
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.

it proceeds as follows, to wit: “and for and in the name of the seid
Samuel Marsh, Edward C. Delavan and William E. Lee, to sign, seal
and acknowledge and deliver any contract, agreemert, covenant, con~
veyance or assurance to any person or persons, that shall lease or
purchase the said lands or any of them or any part thereof, and to re-
ceive lands, mortgages, notes and money in the name of the said
Marsh, Lee & Delavan in payment or on account of any lands so lea-
sed or conveyed, or inrelation to which any contract or agreement may
be made by the said Nathanicl Marsh by virlue of these presents.”

In the foregoing extract, we have a long compound sentence, which
is intended to appear fo be “‘on account of any lands so leased or con-
veyed, or in relation to which any contract or agreement may be made
by the said Nathaniel Marsh.,” Who is this said Nathaniel Marsh,
that is nowhere mentioned in this instrument, but in this senterice
alone? Truly there is some similarity in the sounds of Nathaniel and
S amuel, but who would have supposed that the majority of the trus-
tees of a respectable association of gentlemen, and that too, consisting
of pious church members and citizens of the great State of N. York,
would have descended to so base a stratagem for the purpose of swin-
dling the public, and cheating their own partners? But of Mr. Lee,
I can say as he has said of Mr. Aiken on a former occasion-—*he is
just the man that would be likely to invent such a plan.”

Now there are two letters of attorney signed sealed and delivered
by Marsh, Lee & Delavan, one to Nuthaniel Marsh, and the other to
D. W. Kiilbourn, constituting each, the true and lawful attorney of
allthe parlies and persons for whom we (they) act as trustees.”

These are both on record in the office of the Recorder of deeds in
this county, both dated June Gth, A. D. 1844, executed in the City of
New York, and attested by Hyram Barney and W. M. Mitchell—
both filed for record on the same day at Fort Madison, and recorded in
immediate propinquity. And as the letter of altorney to Nathaniel
Marsh stands first upon the poges of the record, and Kilbourn’s fol-
lowing in the nearest proximily, there can be ro other common sense
construction of the use here made of “the said Nathaniel Marsh by
virtue of these presents,” than for the purpose of connecting these
two agencies, and expressly qualifying the authorily bereby delegated
to Kilbourn as dependent upon, and subservient to the action of Na-
thaniel Marsh, as to any lands so leased or conveyed, or in relation to
which any contract or agreement may be made by the said Nathaniel
Marsh, by virtue of theso presents.”
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If, however, this connecting link between these two agencies be
regarded as a mistake, error, or misnomen in the instrument, it is not
such a misnomen as would avoid any other written agreement?

But I can assure the public that it is no mistake. These letters of
attorney, the deeds to be used by Kilbourn, in his pretended sales of
this property, &c., are all drawn with the greatest artificial certainty,
and couched in such enigmatical language, as to secure the object
which they have in view. But again, supposing that Kilbourn and
Nathaniel Marsh, are severally constituted agents of Marsh, Lee &
Delavan in this business, we will see what Judge Story says: “In re-
gard to two or more agents, it is a general rule of common law, that
when an anthority is given to two or more persons to do an act, the
act is valid to bind the principal, only when all of them concur in do-
ing it; for the authority is construed strictly, and the power is under-
stood to be joint and not several. Hence it is, that if a letter of at-
torney is made to two persons, to give or receive livery, both must
concur in the act, or the livery is void.”—Slory on Agency, sec. 42,

Will Marsh, Lee & Delavan inform the public as to the motive, ne-
cessity or reasons for constituting and continuing the authority of ap-
parent sgencies in both Kilbourn and Nathaniel Marsh for the last five
years? These agents do not concur in doing the acts, which they both
are authorised to do; but Kilbourn alone assumes to be fhe agent.
And although a personal trust cannof be delegated so as to bind the
principal, still Marsh, Lee & Declavan who are only co-trustees with
others, and as such are joint tenants in trust for the use of other ben-
eficiaries, have assumed (and that too, without the concurrence of their

" own co-tenants in trust) to authorise Kilbourn, “one or more attor-

neys or substitutes to make and revoke at pleasure.” These trustees,
or their legal advisers, place a most extraordinary reliance upon the
ignorance or infidelity of the courts of justice in Iowa. And, indeed,
it would appear that this reliance is totally well founded in past events,
The history and final result of what is commonly called, “The Mus-
catine Compromise,” shows what can be done in the courts of Towa,
by secret contrivances out of court. This was a suit in chancery,
brought by Wm. Meek and others, plaintiffs, against Josiah Spaulding
and others, defendants, to set aside the decree of the court, partition-
ing the hall~breed tract of land; and as this singular instrument called
“The Muascatine Compromise,” is now before me, I here treat the rea-
der with a sample of its provisions, to wit: .
"“This contract is the result of @ compromise of the chancery suit
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hereinbefore mentioned, now pending in the Districf. court o'f ’t\xu;;cag
tine county, and contains the terms of said.com;?romxse, and it Es s;\lp‘{
ulated and agreed that the complainan.ts in said chancex:y sun‘; shal
cease to prosecute the same, and that aid suit shall be dlspos'cd ;{u:t
favor of the defendands in said suit at the next term of the sal :
= ”
Ca‘;?::’::-have an example of buying a verdict of “no :frnud,” v';vhen
indeed, one of a most extensive and atrocious character in fact existed.
But for the consideration of about thirty thousand dollars, the defend-
ants purchased a decision in their favor!! Marsh, Lee & Delav:n
contributed largely to this nefarious scheme. But to returnto my sub-
Jeclt\.Ir. Chitty on contracts, says: «The construction shall l')e reason;o
ble, and as near the minds and apparent interests of the parties, as the
rules of law will admit.”  Page 19. ; o
Again he says: «The construction is to be upon the enfire nstru-
men?, and not merely upon disjointed parts.” Page 20.
Who, but an Towa nisi prius Judge, would havta construed !he words
«fhe suid trustees,” in an instrument creating a jeint tenancy in five co-
stees n “three” of them?
tm’]‘t:ics ’1:;?11:(‘; jurist seems to have deemed it reasonable that the con-
struction should be contrary to the enfire instrument, and f\ot even snp--A
ported by any disjointed part; and as distant frofn the mxm.i, anfl posi-
tive interests of the minority party, as the exerciseof prostituted pow-
er, influenced by malignity, could dictate. s ARy ;
Mr. Holcombe says : “If there are any special directions in Ehe in--
strument creating the trust, they must be observed.” Page 24() Ang
on page 248, the same writer says: «The ground of the distinction
(betw“cen executors and trustees) “seex.ns to be, that as trustees have
no power toact separately, they are, as 1t were, ?’ompelled, the one to
join in the receipts or conveyances of the other. |
But the improved doctrine in Towa, scems to have Ifeen, (h.at truste?s
who are joint tenants, and whose trust is coupled with 2n interest In
the laud, can acl separafely—that they can sell each oth.cr ¢?ut. .(See
Hillis zs Galland)—that they may disregard every special d}rechon or
provision of the instrument creating the trust, wlu.ch stands in lhc.a way{
of the majorily, in their fraudulent efforts to de'pn‘ve the .mmorlly (:
the enjoyment of their rights; and the reason of tlus_doctrmf: sc;:ms -cj
be, that where the majorily parly veside under a foreign, wlul? the 1:::0
norily are resident within the jurisdiction of the court, where the esta
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is situated, the personal safety of the nonresident mojority will be se-
cured against the just resentments and indignation of an insulted, and
basely swindled community, when their frauds shall be exposed.

Judge Story on Agency,says: ‘“But where there is nota complete
exccution of a power, or where the boundaries between the excess and
the right{ul executions are not distinguishable, then the whole will be
void.” Sec. 166. The same author at Sec. 13, says: “Therefore,
if a man has a power given to him by the owner, to sell an estate, or
to make leases for him, he cannot act by an attorney or agent.”

But some Iowa Judges have thought that a different rule should pre-
vail in relation to selling and leasing the half-breed lands in this coun-’
ty. See the judicial patronage which our ceurts have afforded to the
frauds perpetrated under ogent Kilbourn, by Trusfees, &c., Marsh,
Lee & Delavan; while Nathaniel Marsh, is also another agent of rec-
ord unrevoked!!

That there is probably no other individual, with whom these trus-
tees have had a sufficient acquaintance, to secure such unmeasured
confidence, as that now repesed in D. W. Kilbcurn, is highly proba-
ble. Thongh in Sept. 1837, Mr. Lee was not fully assured of Mr.
Kilbourn’s entize devotion to this kind of service--as he then told me
that he and his friends in the east, had no confidence in Kilbourn; that
Kilbourn was bankrupt, and irrespensible, and that he would not con-
sent to his appointment as agent, unless Mr. Austin, who was deemed
to be a responsible man, was joined with him in the agency.

Hence we now see that a few years service has removad all the
doubts and fears of Mr. Lee, and his castern friends, as to Mr. Kil-
bourn’s competency and fitness for their service.

Mr. Lee at the same time, expressed an opinion, that it would be al-
together inexpedient for the association to settle with me, and to assume
the entire control of the stock. He alleged that as I had been the
purchaser of the whole property, they should rely upon me to see them
through the ordeal of investigation of title; and that they, (meunihg
himself, Aiken, Marsh, and Delavan) could not nor would not let me
off, if' I should offer gratuitously, to bestow all my interest in the pre-
mises to them; but, said he, “we will stick to you as long as there is a
button on your coat.” And truely, he and his confederates, have re-,
deemed their promise, and still they appear not satisfied with the last
button, but it seems they would wish to have the old coat likewise.

The very circumstance of Marsh, Lee & Delavan, sustaining in their
service, as agent, a man, who has been twice indicted for perjury in
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this county, and who stands publicly charged with stcn!ing a deed,
in conspiracy with his brother Edward——alo_ne are sufﬁcneﬂt to w;r-
rant the conclusion, that their service requires an agent of peculiar
alifications. . .
qu:l!lhr;cta;;. W. Kilbourn, as a witness for Marfh, Lee & Delava; 11;
acting under the influence of the strongest r.noh\'es that f:ould‘ be he ]
out to a man of flexible morals, hackneyed in the common sc¢ hemes ol
fraud and knavery, is a fact so well established that no.mar; vltxavmf;v
any regard for his own reputation, would darfa to dﬁﬂy ll-tTl ):hsa:re
witness, he is unworthy of belief, and that his pC.\t.llel? m‘ oal e
now spreading ruin and distress through the dome‘suc circles (]> ssu"-
hundreds of private families. How lo!mg l}_]e pubh&f’\\‘vxl} tamely g
nit to these blasphemous outrages, wlnc%x, in attrocity, far exceed :
the robberies and thefts, which have Zlamed the pagesf the crimina
ur State, still remains to be seen. '
cal’;}l‘:::n:i(;nd his e,mployers, certainly place -great reliance uponbtho
patient forbearance of this community—-but patience mayhc?ase to ::
virtue, and the oppressors may yet rezp the -harvest of 'l eir orm‘em:°
jons. If the courts of the country still continue to give coml‘:lena .
and sanction to these proceedings, by forced and ur.n'easona d.el(:&:at-
structions of law, and wriiten contracts—by der.wn.ncm{g r;me. 1:‘11‘““
utory legislation, as retrospective and u'ncm)sh.luholna — yt Sl: o g.
the ;Jarties, with the pere mockery of .a_)u.ry trial, .t e cotn'1 N l;‘egir
ing the jurors, as to compell them to bring ina verdxc.t e rary 4.
v [ justice, and shocking to the moral sensibilities of all hon-
Z:\trznscex:]'sjoomelch so, that in several instances, the juries have repcrs-
1 two v’crdicls in the same case; one being th.e mere ccho of the court’s
Zharge, in favor of the decree pretender; while, from bf)Lh thleilll:;:' :)n(l
the facts, the jury were satisfied that the other party was en
e ler such angravated ci
in1\'2?1)\',tt}c‘)aZvuer:'(ye:lher mecuns for protection and relief, if the injured

s ; e ) .
rties should assume those rights «which the laws of n.m;re. afn(: £
pa s & 9 S8 XS £ ouards for their future
natures God entitle them, by proudu:]g new gua
.9 we shall not be disappointed.
security,” we si .
Tl T 1. b.ie once resorted to the bellet Lox, for the purpose of
1e peop.e =ive oac s Ky Bl 3 .
Yaci the bench of this judicial district, an impartial, indepe
Al 13 4 Lae Ve . shia2 Lo ) i : 4
tent individual, to preside over their tribunals of law
Cillae Al ilude

ir di ; was truly mortifying, on learning
it their disappointment was Lriy mortifying, Z

rcumstances, after first resorting
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Now, it seems, that the first Chief Justice of the Territory of Iowa
had determined all these questions withont proof, or hearing, he had
sanctioned and confirmed the consent agreement of the parties for the
partition of the lands, without reading it, or knowing its contents; since
which time, efforts have been often made, by those who claim to have
been injured by that proceeding, to obtain a hearing in the court, but up
to the present time, all their efforts for that purpose have failed.

EXPLANATION.

While at Montrose, in Sept. 1837, Mr. Wm. E. Lee stated to me,
that Messrs, Aiken & Little, in their own right were to have twelve
forty-eighth parts of the beneficial interest of the whole stock of the
company; and that they (Aiken & Little) were in consideration there-
of, to make the instrument or purchases, without cost or charge upon
the other members of the association for such services.

Now this being a private parol agrecment, between some of the par-
ties, but not communicated to others, I had no knowledge of the fact
except from the statement of Mr. Lee, and assuming itto be correct,
I then insisted, that asI had performed all, or very nearly all the la-
bor in making the purchases,—and that I had also assumed a personal
liability on more than sixty thousand dollars of the funds invested,
and from these considerations I suggested to Mr. Lee, that I ought to
have refunded to me the cash which I had expended in this service,
together with a reasonable compensation for my labor—and in this
opinion, Mr. Lee seemed cheerfully to concur; but still insisted that
it should of right be paid to me by Messrs. Aiken & Little, in accor-
dance with the above suggested private agreement. Mr. H. S. Aus-
tin, as well as Mr. Lee, recollects well that I then urged an immedi-
ate settlement of this question, by a mutual submission of the case, to

two or more competent individuals. This proposal was neither refu-
sed nor agreed to, but like every other effort to bring these men to a
settlement, they have continually played off upon some pretended ex~
cuse. ;

Their success in disposing of this properly under fictitious titles,
has encouraged them to postpone indefinitely, a settlement ef the ac-
counts of the company, as well as a division of the property among
the parties interested under the articles of association. The gratify-
ing intelligence frequently received from their resident agent in this
county, “that Galland will soon die,” has long flattered them that the
entire survivorship would shortly rest in themselves, when they could
male still further arrangements for postponing the division of it, until

O,
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the whole estate would reat in fee simple, and in the individual right
of the last surviving trustee. '

In this condition of things, under proper arrangements, the whole
estate to be divided among the heirs of Marsh, Lee & Delavan, who
would then soon advise the holders of the Kilbourn titles of their true
situation.

ANNOTATION.

That Galland has not died, as soon as would seem to have suited the
convenience of Marsh, Lee & Delavan, is evident from the several
attempts made within a few years past, toassassinate him. Still it will
be seen by reference to certain papers now on the files of the Dis-
trict Court, that material changes have been made in their Association,
and which it is deemed important to keep secret. This is not to be
wondered at, when we consider that these gentlemen have changed
the name of the their Association, from “Desmoines” to “New York,”
This assuming of a false name, and of denying the trug name, has not
generally been esteemed, among gentlemen, quite reputable, *‘in the
back woods;” but it may be unexceptionable in New York.

These gentlemen have always addressed me in the most respectful
manner, never have they expressed to me the first suggestion of dis-
satisfaction in any of their correspondence with me. Ihave, thereflore,
been the more astonished at their conduct as evinced through the words
and acts, of the depraved tool, whom they sustain as their agent.

Had they appointed some respectable individual to make contractss
prosecute suits, and to take the care and general supervision of the
property, as the majority of the trustees are authorized to do by the
articles of agreement—and when conveyances of the title should be
required, to have had those instruments aptly worded, and duly exe-
cuted to the vendees, it would not have required fwelve or thirteen
years to have closed this concern. The property would have brought
fair prices, and public confidence in the titles might have been secured,
But hew different is the present condition of things. Two or more
suits are now pending to set aside that notorious decree of partition—
more than a hundred actions of right, or ejectment, now crowd the re-
cords of the court.  And at the same time we are told by more than
one of our Jowa Judges, that it was deemed to be so important to the
public tranquility, and the prosperity of the country,to have the title
to this property quieted; that the court maling that partition, did not
errin presuming that every claimaut who was not present, contriv-
:'n;,;, confederating, compromising and consenting, in and to, the frauds,
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and falsehoods, then and there concocting, were or might be dead! and
hence, that the court done right in lending their judicial sanction, to
that pragmatical proceeding of a nocturnal contrivance, to quiet the ti-
tlel  Well, truely, if that has quieted the title, the evidence of it has
not yet become apparent, '

Having hereinbefore referred to the answers of Margh, Lee & Dal-
avan, in the case of Samuel Van Fossen, vs, Marsh, Lee, Delavan &
Galland, I will here take occasion to say, in respect to that note, drawn
by me, in favor of S. H. Burtis, for $3,167, and to recover back that
amount, the above suit was instituted; that Mr. Lee was present when
that note was cancelled by me at Montrose, about the 15th of Septem-
ber, 1837. He knows that I at that time and place, deliverered to
Messrs. Aiken & Little, an attourney’s receipt, to Mr. W. Phelps, for
two drafts drawn by H. Gillett, (Mr. Lee’s brother-in-law ) on Mess-
rs. Aiken & Little, for $3,0CU each—that I had purchased these for
the benefit of the Association, at the request of Messrs. A. & L., to
avoid a suit which Mr. Phelps had ordered to be commenced. Also,

. at the same time, I delivered to Messrs. A. & L. their own promisory

note, then due to me individually, for the sum of $15C0; being their
share of the purchase money, in a purchase made from myself--Mr.
Lee was present during the whole transaction—and when 1 urged that
my note to Burtis was not matured by abeut six months, Mr. Lee re_
plied that it was good policy to take in our paper whenever we could
due or not due. Mr. Leealsotook with him a paper, being the dupli-
cate account, hereinbefore mentioned, which contains on the credit side,
the following entry, to wit: ¢I. Galland’s note to S. H. Burlis, rec’d
by A. & L. in part payment for Burtis’s purchase; (but not yet given
up to Dr. Galland.) [$8.167.”]

With these facts before them, in their answers before referred to,
these gentlemen have not only denied, upon their oath, the payment by
me, of the said note, but with a depravity rarely to be found, they have
insinuated that I must have obtained the said note unfairly, or as the
language used, would imply, felloniously. This insinuation, I pro-
nounce an un:itigated falsehood; wilfully and maliciously uttered. In
this same record of falsehood, called their answer, they have sworn
that I was never a member of their Association, or st least, nothing
more than a nominal partner! Let their whole correspondence, their
articles of association, the deeds upon record, and their own account
of the purchases and payments, made out under their own inspection

7
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and approval, after the termination of all the purchases,be my answer
to this base falsehood, so gravely sworn to. '

These gentlemen have doubtless pursued a very prudent course, in
doing up these jobs of swearing in New York, and hence, not within
the criminal jurisdiction of Iowa. ¢“A nominal partner is one who,
without having an actual interest in the profiits of a concern, allews
his name to be used, or agrees that it shall be continued therein as a
partner.”  [Chitty on Contracts, page 70. '

CONCLUSION.
: Mox~rrose, Sunday Evening, Sept. 17, 1837."

Dear Sir:—It has occurred to me since I saw you last evening, tha
it would be an eligible plan for you to address a letter to me in New
York, containing a detailed account of your labors in making the puz-
chases on which your commissions are charged. :

This history should embrace also a full account of Messrs. Aiken
& Little’s participation in these labers, teuching each conffact. It will
no doubt be a laborious job to detail all your operations in relation to
cash purchases; but, in order to achieve the object I have in view, it
is very desirable that the details be so amplified that no mistake need
be made in estimating what share of the labor each of the parties per-
formed. If you send such a document to me, it will of course be un-
derstood that it is a document which will constitute a part of the ar-
chives of the compary, and consequently be open to the examination
of Messrs. A. & L., as well as the rest.—On the se accounts, there-
fore, I “take the responsibility” of suggesting to you, that it is expe-
dient, that in all you have to say in relation to A. & L., and their la-
bors, you employ a diplomatic phraseclogy—to the exclusion of that
“peeuliar and happy way you have” of expressing yourself, when you
scek to conciliate the affections of those whom you do not love.

I should be glad to receive such a communication as soon as prac-
ticable, but I am aware that I cannot expect it immediately, even if
you accede to the plan. ;

I am, dear sir, yours respectfully,
WM. ELLIOTT LEE.

Dr. Isaac Garraxp,

Commerce, Ill.

THE REPLY.
Kroxvur, Dee. 8th, 1849.
Mr. Wu. Erviorr Leg,
Very Dear Sir,—Aflter a lapse of more than twelve years, in the
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meanwhile having made several communications to you, which, as
yet remain unacknowledged, [ have at length acceded to your plan,
and in the foregoing pages have endeavored briefly to detail, what you
very correctly anticipated, a “pretty laborious job.” How far I have
succeeded in so amplifying these details, “that no mistake need be
made in estimating what share of »’ villainy “each of the parties (has)
performed,” is most respectfully submitted to your own extensive
skill, and experience in such matters.

If I have failed in employing a phraseology sufliciently diplomatic to
to meet your wishes, you must attribute it to the fact, that I have been
g0 long deprived of the advantages of your correspondence.

Messrs. Aiken & Little, having departed this life some years since,
it is not understood that this document will be open to their examina-
tion—but it is intended that it may “constitute a part of the archives
of the company,” and be filed in your office for future reference; sub-
ject to the examination of all concerned. Had I attened to this matter
at an earlier day, many important and interesting items herein detailed,
would have been lost, from the circumstance of their recent oceur-
rence. In conclusion, therefore, permit me, dear sir, to assure you of
the highest consideration which your conduct on this occasion will in
any way warrant.

I am, sir, &c.,
¢ I. GALLAND.
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SUPPLEMERT.

That it is always the interest of a large majority of thle peopl]:a;:
every community to have things right, r'alher than l}o let he;r:sresmce
wrong, will certainly be admitted. It is now near y.tedn ye \ ,f ¥
the farce of fraud and knavery, recently dubbed ““the Judgmen do.tpha'
tition,” was enacted in the District Court at Fort Madison, adn. i -
been impossible to cram such a farago of fa.lsehoods f.'raud ARd fgpoia
tion down the throats of this communit)f, without res‘:atance.f Por S

With ail the hackneyed nonsensical ialse':hoo’(’ls, of chaos(;) rig le,“
“‘ruinous calamities,” “interminable liligalmn,” .“a thousan nar.neand
avils,”” and “a hundred answers itx chancery, {ntended lq.tamau:ee s
impose upon the public; the thinking part of this coml;u:x yest o+
assured that it is fraud and falsehood, not truth an .or;- ¥y s
shrinks from investigation; and evex.'y attempt to suppn;:s ;:;u; -
and inquiry, is regarded as a confession of lfle trfnh of .l.e c Ag" s
fraud and colluson made against the proce.edmg.s in !)arit'x(l:n.have e
O Eactutots Mt saiits miFatdh to Mlle o St rmes
able to conjure up as the res . rence

i isturbance of the decree title; have :already been, an

:z:itl}; :;:elricnced by hundreds of this community; nrnt fr?lxt: enio:}t):sl:
disturb that title, but from attempts to pro‘tef:t and en orce i ,t;: theso
evils have increased with the progress of time, ever since the

i - ree.

“o;f'o: tl!l::\iienil new suits should be institute-d against the pr:‘eztiﬁ:
cupying claimants, within the preser'\t year,‘ior ll.le] !;)urﬁaors;(:ms e
ing them, this will only be another illustration of txlls 8 od b(;”?from
ce:i,lt decree title, which has been so extravagantly eu;ﬁlseb " g
the bench, and in the bar, for several years Past. : e. a:}’ll i
mitted, have a professional interest, not onfly 1n. prev e'nug)lg ]-: az.‘ﬁon"
ment of an indisputable title, and in promolmg“mtermlgat ‘(: i lgx o
by manufacturing such titles as the present decree, bu 1; n;cn "
have also a lein upon the pocket of every dupe who can be decoy

i i re.

mt;utt}:?ol; i";:xt motives the Bcn?h can be in.ﬁucnccd tc; promote t}:;s:

ends, may be difficult to conceive, unless it should be in view

I i - wis . ~t an
gnnecqgnent ciianze o '!'f one theaa ty }ﬂl‘.\ s, yoth ancien
ENDecgers ‘ﬂ.;n 3§titone, 1IN h 1 l 1 851 d
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modern histery, however, teach that these dig
and sometimes scarcely that, while they have been often found to pos.
sess ‘“like passions with other men,”—pecuniary embarrassment, op
love of gain, has recently led one of these in the highest ranks of the
profession to the crime of Jorgery. And when millions of dollars
are at stake, and to be disposed of by a single cast of the Jjudiciay
dice box ; if the best loaded die should win, it might be accounted for,
from natural causes —it is 4 fateful game to play against dice loaded
with the sacred metals, even in court. As examples of “forensic so
Phistry” I have added to the report a few remarks upon the opinion of
Judge Olney in Telford vs. Barney, also, a brief notice of the argu-
ment of Charles Mason in V 'right and DeLouis vs. Meeks etal, in
the Supreme Court of the State of Iowa.

With all the efforts of sophisticated reason, and falsified facts, which
the interested perpetrators of this da 'ng fraud have exerted, to pro-
tect themselves from public exposure/and still 1o secure the ill-gotten
#poils of their covinous achievement; they seem to have quieted noth-
ing, except their own consciences, which were doubtless seared at the
commencement—public tranquillity has been much disturbed; individ-
ual enterprise checked, and public prosperity greatly retarded, by this
deceplive title,

The “Muscatine compromise,” cost more than would be sufficient
in an ordinary coursa of business, to expunge that reproach of the le-
gal profession, from the records of Towa in the first place, and then
legally to investigate the rights of every claimant to this tract, and par.
tition it fairly among them. But the fraudulent intriguers, being

aware of the spurious character of their pretended claims, know, that
in the event of an investigation of title they will be compelled to dis-
gorge; and this is the most prominent among all ““the nameless eyl
which a fuir trial on the merits, could possibly “breathe new life into.”
The breath of justice or of equity, would prove a fatal simoon to the

creatures of fraud and knavery, who have been hatched upon this
tract, within the last ten years,

nitaries are only men,
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“Districk Court of Lee County," )
November Term, 1848. § ‘ y
~ Before Orxey, Judge.
' Telford vs. Barney. *.

This was an action of right, (ejectment) for 160 acres of land, par-
cel of the “Half-Breed Tract.”

On the question of Jurisdiction.

“By the Court. Indian land possess no intrinsic quality, distin-
guishing it from domesticated land, and enabling it to repel the juris-
diction of civilized people.”

Civilized people! What intrinsic trait of character, in the civilized
jurisdiction of Iowa Territory can his honor refer to, which would so
flatteringly distinguish i¢ from the jurisdiction of the General Govern-

ment ?
If by the term “Indian land,” we are to understand the tenure by

which, as well as the jurisdiction under which, the Indian tribes of the
United States hold their lands; and by “domesticated land,” the lands
belonging to American citizens, denizens, &c., who are entitled to hold
real estate, by express statutory provisions, it is strange, indeed, that
the court could discover no distinguishing quality, enabling an Indian
to repel the jurisdiction of Iowa Territory, or of any other State or
Territory within the limits of the United States.
Under the Act of Cungress organizing the Territory of Iowa, it
would be sufficient, to plead the proviso, found in the 1st Section of
that law, in order to repel such assumed jurisdiction, viz: “Provided
that nothing in this act contained shall be construed to impair the rights
of persons or property, now appertaining to any Indians within the said
Territory, so long as said rights shall remain unextinguished by treaty
between the United States and such Indians,” &ec., &e.
The Court. ¢This tract was within the territory of Iowa, and un-
less jurisdiction of it actually belonged to some other existing political
community, it belonged to Iowa.” But we have just seen that juris-
diction of it did actually belong to Congress, another “existing political
" Therefore the jurisdiction of it did not belong to Jowa.

The Court. *“It was not reserved for the use of the half-breed, bug
granted for their use.” But the treaty says neither reserved or grant-
ed but ““intended for the use of the half-breeds,” &e.

community.

* This case was reported by a member of the bar in Lee county
and is inserted as an appendix to this volume, by request of several
members of the profession, 1 Vol. Greene's Reoports, note on page
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Th i
e :0(;:?;“ “Th: right to occupy went fo the half-breeds. The
went somewhere, either to t} .
e i G 4 Othemorto the U, States.”
right to govern this tract h :
el . ' : act had been vesteq ;
- 3(3{!}:3 Is‘xr‘;ce the};essxon of Louisiana, and was not surrendcrl:d e
ol June, 1834. At that time th al
L St : €re was no organized nolit;
;t;lr‘mntumt),wxlhm the territorial limits of the presenthtale ort)'oimcal
- . o *
o}xi:ic:lact was nf)t therefore within the territorial limits of any othwear
f,. o c;]ogmumty but the general government—neither Wisconsijn
bounded, a };as yet, been ushered into existence, and Michigan was
. 1.ightotr‘l)t ¢ west, at that time, by the Mississ;ppi river.—Hence
govern remained where it had alw ' ,
: ays be
th’,}t}{ years, and therefore went nowhere, B by
o theeirmght tto .chupy this tract, in common with all the other Indians
own tribes or nation, had alway b :
o i on, ys been conceded to the half-
remained where it alread 4
o Y Wwas, and wenf - no-
» th:i, tl:;:,:sy l}l:e“tleaty of Aug. 1824, the Indians agreed “that none
shall be permitted to settle or L
= ; unt upon any part of j
peri:]:‘}::df:rit c:‘air Zf January 1826, without permission fro{npthe S:xt’
nbof lndian affairs.” See the treat :
. ! . y of 1824, T}
a'nthox Indlan.s intended that the half-breeds should have e\'ce} f?c’
tr};g t of occupying this tract; but at the same time they subn;itt udwe
the.dg.enera.l ‘government, the control of that intention, by placin eit _‘°
! e ltscretxcin of the goveérnment Agent. We are next entertaingd w':;:
a: ixoxl';o‘;d;lr[xar’)’r lThapter in the early history of this country; and bei;g
citter™ here, at that time, viz: 1834 :
: : 3 we hope to b
for correctl.n.g any error which the court may h’ave fallfn in Pl
to 1tshe condition of these affairs at the period referred to
y the Court. “Ten years after, when the Indians had ceded thei,
contiguous lands, and with them had migrated many of the | elf'cb T
i e half-br,
leaving a few fewales, who had married white men, and a few dreedg’.
en vagrants to annoy the whites; who were beginning to oce g
lt)ract, as well a.s the ceded land, and +when no semblance o}l]p}} t]he'
reed.commumty existed, or could be constructed of the rer: _“.‘ =
materlal.s, Congress, in view of these circumstances released !
the fee in reversion and the right of Pre-emption,” E’\tc i,
b -

to in respect,

lem

'If Congress had such a view of circumstances g
wxll.be. difficult to ascertain how they came by it besc i i
fact it 1:‘; untrue, and the reservoir of falsehood f;c»m \n'll]s'clm i
drew his materials, had not yetarrived in this countr sl
However necessary it may be in the skilfu] munufac{t;re of a judicial
a

above stated, jt
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wpiuion, to employ such ficticious pictures as may best secure the o.b-
ject in view; it can never be reconciled withthe duty of an honest his~
torian.  We will then take a glance at things as they actually were at
that time, (1834.) There was not then, nor ever had been, “a half

brreed community” residing on this tract. Some of the Indians had
migrated from the Iowa river, to the Desmoines river, where they
were still at as convenient distance from this tract, as those who had,
not so migrated, The few female half-breeds, who had married white
men, and were settled upon this tract, had not lived among the Indians,
but having been raised and educated by white people, remained upon
it. These however were but few; by far the greatest number of the
half-breeds never resided on the tract. There never was a timme when
ten half-breed families resided upon this tract. In 1828, there was
only one family, and which contained only two half-breeds. The pre-
portion which ““drunken vagrants” then bore to the other classes of so-
ciety, has not been diminishcd up to the present time; but .lhe propor-
tion of swindling knaves has vastly augmented since the introduction
of Towa jurisprudence. It was not “‘drunken vagrants” who “annoyed
the whites,” in their improvements upon the tract; but it has always
been by a corrupt and prostituted judiciary that they have been and
still are “annoyed.”

The whites had no right to settle and improve the tract, until the
‘government had relinquished its reversion, and not even then, unless
by purchase from the half-braeds. At the time referred to by the court,
there were some ten or twelve white families settled at Keokuk,—two
or three at Nashville—a military post at Montrose, but no improve-
ments in the way of farming operations upon the tract, -except a few,
which were either under the immediate controll 'of half-breeds ﬂ.Iem-
selves, or by permission of the half-breeds. .It is therefore manifest,
that this historical rhapsody of the Court is without a shadow of foun-
dation in fact. h :

The Court. “The intent of Congress to place this land on a fooling

with other lands to which the Indian title and sovereignty had been ex*
tinguished, could hardly be made more manifest by express words.”

“The act tseats the half-breeds, not as a_people competent to gov-
ern, but as natural pensons, subject to our national go.vcrfxment:"

Truly, the ordinance of 1787, the organic laws of Wxsconsm' and
Towa, the act of 1834, now under consideration, as wa_ll as l'he um(.'urfn

course of the national government towards all the Indian lnbe:. within
our limits, hava regarded the whols race a3 in 8 state of pupilage te
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the general government, and as such they have been treated as ince-
pable of alicnating the lands which they are permitted to.occnpy un-
der the forbearance of the national government.  But suppose that
Congress should now relinquish the reversion in the lands of a cerfain
district situated in Minnesota Territory, and ocenpied by the Sioux In-
dians, to these Indians, “with full power and anthority to transfer their
portions thereof by sale, devise or descent,” to the Winnebago Indi-
ans; would such an act of Congress warrant the Territorial authorities
of Minnesota in assuming jurisdiction over the district described in
such act? If the law treats “them as natural persons, sulject to our
national government,” by what authority has the Territorial govern-
ment arrcgated jurisdiction over them?

The captiousness about “Indian Jjurisdiction,” and “Indian sove- '

-i'eignty,” which pervades this Judicial opinion, savors so strongly of
adesire to render confusion still more confounded, that it is not dee-
med so important to show who had nof the jurisdiction as to show
who actually had it.

This Court has already said, “The right to govern went somewhere,
either to them, or to the United States.”

Bat the court has shown that it did not go them, (the Ialf Breeds,)
therefore the court has shown that the right to govern went to the
United States. ]

From this reasoning, the court seems to have satisfied its scruples
ir it had any on the subject, that Wiscousin and Towa, either cr both,
are the real Uniled States; and then he proceeds thus: “Wisconsin
and Towa successively had exercised over it legislation, adjudication
and administration, without question or doubl of right.” -

That Wisconsin and Iowa have arrogantly exercised a jurisdiction
which did not belong to them, is the very fact charged—and here this
learned judge, in the absence of other evidence, assumes that the ex-
ercise ol that pawer, is proof positive of their right to exercise it.
This reasoning will justify and sustain forts, and even larcenies in
general, for the wrong doer can generally boast of the same right here
contended for, viz: the exercise of acts of’ ownership over that which
belonged tv another. But by the last clause, “without question or
doubt of right, it would scem that his honor was as ill informed
in the recent history of this counyy, as he has shown himse!f to be in
its eatly history. In view, therefore, of the repeated organizations of
the electors of this district of the county, for the purpose of repelling
the arrogant assaults of Territorial legislation, and the thousand and
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one suits at law, and in equity, under which the citizens 1?nva bee.n
docmed to suffer, all resulting from the ignornnc? or cor.rup‘l,lon of this
territorial “legislation, adjudication and :‘\dnnmslrallun; —-can the
court mean what it says? or expect to be l)E']lE\'(.fd? )
By the Conrt.- «If now held void, would bn.n{.; ul’w‘on a cc.w‘mmnm}l]y

of thousands, chaos of rights, and ruinous culamities. T!:e::«e afre‘\ e
consequences which the court an.ticipmes as the resulls an.slllr:g lru&:
legal investigation of these questions, before a wmpe.ltnl tribunal,

are, however, still disposed to believe that uulcs.s his honor is a ]t'nore
correct prophet than historian, we shall have litle cause for éarm.
Again, the court asks, «And to what good? '.I'o p.lo.le‘ct from w ro.ng'-
ful encroachmeut the rightful jurisdiction of a political (':ummum‘l),
which never existed,” &c. Inthe mind of this learned judge, him-
self, and a hall-breed «palitical community,” have 50 effectually pre-
occupied his whole judicial vista, asto throw the uauo;\,::l governmel'\t
beyond the reach of his vision. “And to \\'h:}t g.oud. > To rer:o;e
the sad consegnences resulting from the prost.uutwn o 'I.aw, an l;e
perversion of justice, which is now made '(l.\e mstrm'nenl in lhe‘ h;\‘n s
of a supple court, to ruin hundrcds of families of u'/n{c.s, w l.lo his hon-
or says, “had mostly possessed themselves o.f the titles m::;;mmog
tenancy, and had spotted it (the tract) over with farms fmd i uges.
To protect the rights of these from worse ﬂmn"chuolxc ruin, “ll“;;
been urged that these corrupt and ruinous preceeaings should be e
void; and a crew of purse-prond scc.)und.rels, compe\\'ed .lo disgorge
their ill-gotten gain.  And that the rightful owners of llus. prlopc:rly
may havea day in court, which tiey hafve never hm.], to prov e.l 1e jus-
tice and cquity of their claims. This in part,may it please his honor,
is « -hat good.” "

g Bt; :‘;\/i tcznrt. «The practical exposition of 'this subject b?' lhe‘ sle-
veral governments, and by the community, received fhc snncuuil.of l'm
Supreme court in Webster v. Reid.—1 qu.a R. 467, an. W ml-c}\.elr
view this court might have taken of the menfs of the guestion, which
have been examined out of respect to council who huve.la’h;o:cd it so0
confidently, that case must have furnished the law for tlus.

And where is that case now? Echo answers where!

Where is the lcw then for this case? And what has become of t.he
practical exposition of the several governments and l'h‘e commumlly
which sustuined that opinion of the Supreme ¢ urt? l,hcl \'\lm]e.hla-
t cy of this county contradicts the inference, .ll a. the m'c»um- (:l l‘le
Supreme court in Webster v. Reid, was a sanction of sny practicad ex-
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position of this subject, ever given to it by eny government or any
community, other than the defendant in error, and his mercenaries.
And the many thousands of dollars which the community have ex-
pended in resisting the preposterous proceedings connected with
these, and other similar cases, are so many proofs that the community
have never admitted this “practical exposition of the subject.”

And the opinion of the Supreme court of the State of Jowa have
failed to sanction *‘the practical expositions of the governments,” &ec.,
conclusively proves that his honor was here “reckoning without his
host.”

His honor next proceeds on the authority of Webster vs. Reid, af-
firmatively to settle the whole question of jurisdiction; and then he
procecds, as usual, to guess at facts alike destitute of proof, or reason,
by presumptive perhapses, as follows:

“Perhaps it apprared upon the trial that the half-brecds were scat-
tered among the Indians and whites, and could not be traced in their
wanderings nor identified when found; that after the act of release
they were sought by sharpers, and induced to convey many times in
succession, and these titles, good and bad, were hawked about, and
fell into the hands of non-residents, until confusion had become so
utterly confounded, that how many, and who were owners, and what
were their relative rights, buffled human means to ascertain.”

I. too, will suggest a few “perhapses,” which shall rest on facts.
Perhaps the proceedings in this partition case, do not deserve the name
of trial,—that a legal gentleman from a foreign state was employed
for several days in dralting, digesting and concocting, this decree of
partition—that he occupied a private room with locked doors during
the time,—that ingress was refused all persons except the cenfederates
—that the court never examined a witness in the case, never read or
heard read, a deed, bond or any other titie paper belonging to any of
the parties—that the parties did know of sources of abundaut proof,
to do away with all confusion if any existed; thut correct hsts of all
the half-breeds had been made out and certified by the chiefs and
head men of the Sac and Fox nation of Indians, and then were within
the reach and jurisdiction of the court;—that a record had been kept
in the proper offices at Burlington and Fort Madison of all the trans-
fers made by the halt breeds of their respective shares or portions in
tho tract—that there were in no case two deeds from the same half
breed to different grantees, bearing even date, or filed for record st
tha same time; that there was no difficulty in finding the vendess of
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the half breeds, who ha «oid, or the half breeds themrelves who h‘:l,
not sold, and in jdeniiiog them when fou.nd; that ll}e “bhmp;‘rs

were foo sharp to purcuse very many times in succession, n;ld 1 )'ese

were easily detected 7 he record; that Liow many, and w ?ol,.“elre

owners, and what wers heir relative rights, were m_aners within .l 11:.
reach of the court anc Lie parties, clearly to ascertain and establish,

bad it beed consisten: s:it their scheme to do so. . :

This honorable Distzez Jucge next tells us, that the inspired judge
who tried this partinzer suit, notwithstanding that xl.”"l.)af'rled ln..unnn
means to ascertain hov pzny and who were owners, did sctually find
out by some super-fiumm means that the exact mm’x,ber was one hun-
dred and one, when tuzr joint estate was severed.- »

The Court. “Fron il the light they could get, it found the l.mn:)lfer
of half breeds to huve heen one hundred and one, when their joint
estale was severed, ant iatthese one hundred and one shares bad be,:
come and were the proserty of the persons named in the judgment.

If from such obscurs t, the sagacious judicial mind of the court
was enabled to discover ~zne hundred and one hall breeds,” how many
would he have fsund =i he been furnished with ordinary ‘“‘kuman
means? It was truly Tztunate for those few real owne.rs who shared
the benedictions of i:i} -nor on that occasion, by not bem{; barred and
forever concluded; tizt the task of ferreting out ll-le ha.ll breeds f\'at
so completely inscrutzlle, for had it been otherwise, his honor might
have found **one thousznd and one” half breeds, who are as much en-
titled to this tract, 2s are one half of his favored “one hundred and

one.’” He continues: =

«And thac these one hundred and one shares had become and were
the property of the perso'ﬁs named in the judgment.” B

This discovery was also the result of 50"36 super-human x:nea-ns,'an.t
admitting that the court did get light on this u.bs'luse qucshon,' was §
the light of revelation, or was it the light derived from l.hel)ezau.m;?-
tion of the title papers sustaining the claims of the p:n:hes. .I.l t fxs
peculiar light Ly which the court mude such"exl.raordn?:\ry fl.“lco‘c-
ries, was something more than “human mefms, with which his -mnotr
was specially favored on that trying oc?asmn; .lhcn \'\'e moleI:eitpelfe:
£lly submit, that it proceed&:d frum‘lns Satanic m:‘xje.sly.” 1r.d,‘ 3
cause “satan himse!f is transformed intoan angel of lz;fht. An cc
onidly, this being a licht cl fulsehood, conld only !m‘\’e heen cumm\“m-
cnle(] from him,“for be is 2 lar and the father of it.’ . Perhaps, 11:1;:
anthorities are pot entitled to az bigh consideration in Towa as We
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ster v. Beid; we will, therefore, proceed to the consideration of the
other view of of the guestion, viz: Was it alight derived from the
examination of title papers, &c? _

Now Judge Oluey says: “Every claimant must make his proof to
the court, which is required to inspeet his title papars, and send him
away empty, if they are not suflicient, though the other claimants
should not object, but consent to let him in.” :

This is doubtless the true doctrine in the case, and the question is,
did the court do what it was required to do in the premises? Or did
the court sanction a covinous and fraudulent collusion and confedera-
tion, entered in'o by a large number of solicitors or council, who rep-
resented, or affected to represent, the claims of half-breeds; the same
solicitors assuming to act for both plaintifis and defendants, and taxing
from two to three hundred dollars for each share or portion, which
they could procure to be admitted.

By the extraordinary multiplication of half breeds, the counsel fees
for procuring their admission in the partition was increased at least
twents thousand dollars, over what it would have been by a fair and
honest adjudication of the several rights. That there were not two
hundred halt breeds manufacturad that night, instead of one hundred

only, was ev.dently for the want of a little more time, as the records
show that ‘more than sixty claim as their birth day, or birth night, the
celebrated Bth of May — this was the last day of the term, and of the
week also, and the vigilant court and council, can doubtless prove that
they labored most intensely in this matter until the last honr of the day;
and it has been said that they even borrewed a few hours from Sunday
morning, and that after all this, the court at last affixed his signature
to a blank sheet, to be afterwards appended to this wonderful document.

The inhabitants of the district have been often violently agitated and
excited—posse’s of the county have been called out under arms Ly the
Sheriff, to suppress immeginary acts of violence, which knaves and
villains had abundat reason to fear, at the hands of an injured and in-
sulted community.

And all this for the obvious reason, that the claimants had not made
proof to the court, and that the court had not inspected their title pa-
pers, as he was required to do, though the other claimants should not
require it. These facts being too natorious in this ccmmunity, to be
repelled by a fulse and frandulent record, it is not suflicient to say te
those whe have been robbed of their property, and ejected from their

homes, that “{roa all the light the court could get it found that™ your
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house ani farm “had become, and was, the property of the person na-
med in the judgment,” and “that all persons were made parties and
are estopped by the records,” &e., &e.

The pluintiff in this case, claimed title under Marsh, Lee & Delavan
by an agent. Did the court “inspect their title papers,” at or before
the rendition of the judgment of partition? If that court did inspect
their title papers as he was required to do, and frem the face of those
papers found that the forty one shares alotted and adjudged to them
“had become, and were, their property,” then, truly, another remark
made by Judge Olney, in this case, is as true as the oracles of Heaven
itsel!; viz: “If there was fraud, it was the fraud of the court, in ma-
king a false record, for the record avers the fuct now denied.”

All tie title papers under which Marsh, Lec & Delavan claimed ti-
tle to this tract, showed clearly that they were trustees and joint ten-
ants with two other persons, viz: Aiken and Galland, and that the le-
gal title was duly vested in these five trustees, by purchas?s under the
act of relinguishment by the national government; if' the court, there-
fore, did inspect any one single deed, among the whole amount of pa-

pers filed by the Attorney of these claimants, in this partition case, the
court did know that Aiken and Galland held as valid legal interest in
the whole forty one shares, as Marsh, Lee & Delavan did, and if the
coust inspected the articles of association, dated Oct. 22, 1 36, which
the record says was filed in the case; then the court knew that Aiken
and Gulland held, collectively, a much greater beneficial interest in
this property than Marsh, Lee & Delavan, collecli\'ely,Jdid; with all
these facts before the court,it was not necessary that Aiken and Galland
should have appeared before the court, the appearance of their title pa-
pers, and proot of their joint legal title, was as much proot’ for Aiken

and Gulland, in their absence from the court, as it was for Marsh, Lee

& Delavan, who were not present befure the court,

These papers were so many proo’ madeto the court, and which the
court was required to‘inspect’” showing title in Aiken, Galland, Marsh
Lee & Delavan, in, and to, a large amount of property. The ques-
tion, therefore is, Did the court adjudicate on the papers, filed with the
answer of Marsh Lee & Delavan? A categorical answer has always
been evaded both by that courl, and all other persons implicated in the
fraud, as well as the white-washing tribunals who have endeavored to
protect from merited infamy, that most graceless transaction.

Batif the court did not inspect these proofs of title, in Marsh Lee
and Delavan, but in the great hurry and bustle of that eventful right,
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was impo
el pL;ed;pon by the false and fraudulent representations of the
orne ars ‘
= M:’cyl' Er tr;)h !Lee & Dclavan, then the fraud and falshood rests
atarsh Lee & Delavan, than which it
b vonld be hard 1o find }
probable case. There is, (! ( il
, therefore only one more ratj i
taken of this midnig} 4 Ml it bl
ght adjudication, and (his is tui i
ke ' ‘ tion, s 18 sustuined by the evi-
" l‘e of several re.»pectab}e witnesses who were present at the con
so":::;g scedne of this judicial comedy; and that is, that this document
“limes denominated ‘Decree,’ Lut | . ’
- more recently, the ‘Judeme
i . : ' ¥, the *Judgment of
f:i ;I:wfn,) was elaborated out of court, during the term am: on the
oh ast d; ' , |
d° of the last day of that term, was in a clandestine manner present
€d to the court for attestation and confirmation sy

' » inder the sea) and sj
nature of the court, and which was pr.y

m.e{n and alarm through the court roZlI::F:e;l:!ceu(ii:)Onl:é”hn'd:lrlegreal s
Visit of an apparent tenant of he tombs.  The guilty (-)om ilf’:ﬁxpe?‘ed
gl'mnder-slruck; their knees smote together like Bel:hazzlaalr'::da:’;'“'ere
ﬁ:nus feaxs!? bl‘lf; a8 soon as this ghostly \visitor was accounted f'oll’:l "!:‘-
tol;:nan means, l.he farce subsided, and the game of roblery prnc,ed z
occa:izzn;)l;r::naaildlo:. B’x{l Charles Masun, who was the Ju’r.’ge on th:t
o docu’mem‘m ump{r}:;eu;eo:f, l:;n't he did not know the contents of
the council to draft such papc:r’:r;'s:' tll::e“:;]n‘::lfg?d et

Still, Charles Mason himself, has at a) lirnlf]%n;i'lllre. i
as the reshlt of judicial inquiry and asc el
cable act of the parties.

But Judge Olney says: “The court did inquire, and djq find the

facts, and did « i
¢ settle the rights, and d;
5 o 20 2hts, id award the Jands accordi
ng?:ls resl-!]llng from the facts found by the inquiry,” ”’8 wlh?

Now, his honor has no proof to sust 5

. Jjudgment
ertainment, and not as the ami~

i ; . : ain one lone «did» '

(,]em’ cxcepl a lying record, which carries upon its fac i

akeable evidences of fraud and knavery ¥

By the Court, «T} i ‘ .
i 1ese articles of associatjo i

. e association authorize {

0 possess themselves of (he legal title, which they li Havaii
) 5 ey did by the judg-

ment 0! par““()n ]l no b(,’!()l( d]ld also to S(El 2 'S
t ) .
‘ ] ) ] l a ]lﬂl“(d q“an“x}, and

the unmis-

Is it possible i

& Duh{')'m ct))u('l(;h]at iy Judge, intends to say, that Marsh Les
avi 1ave possessed themselves of ] e 3

i ris h 3 s of the lepal i

roperty : - gal title
r‘aE perty v.\-:lhoul the evidence of purchase, e hus :Il’t b ;‘ ¥ lh.vs
«‘Every claimant must malke lis proof to he court Roteiad
to s peat Lis titte papers, und send him aw
sufficient,” &o, h

y which is required
ay emply if they are not
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Marsh Liee & Delavun are not the only trustees under these articles
of association, who possessed themselves of the legal title by purchase:
from those persons who had derived it from the general government,
and these facts were well known to Charles Mason, and all the other
1 'ading confederates in that nefurious conspiracy. o

The assertion of Judge Olney, that. “The court did inquire, and did
award the lands according to the rights resulting frem the facts found
by the inquiry,” is as destitute of truth, as any that have ever emina-
ted from the father of lies himself,

It was enough that this Judge had already said, that “whatever view
this court might have taken of the merits of the questions, have been
examined, ont of respect of council who have labored it so confibently
that case” (Webster vs, Reid) “must have furnished the law for this,”
withont white-washing the exterior of that judicial sepulchre, which,

within is filled wito rottenness and corruption. If it furnished the law
for him in this case, it was sufficient for his purpose to usg it as the
paramount law. But he was not the maker or giver of his law, and
was therefore under no necessity for giving a history of its origin, and
the circumstances which brought it into existence. But when he had
voluntarily assumed that task, it was due to his own character as aman
that he should not have fulsified the facts and events of its real history,

Near the conclusien of this opinion, the court says: “If there was
fraud, it was the fraud of the court, in making a false record,” &e. It
is a notorious fact that the record is false; ““or the fraud of the parties in
imposing fulse proof upon the court.” - Under either of these circum-
stances of fraud, the court asks, ©“Could it be admitted, even against a
party to the fraud?” to which he gives this sensible answer, “Not in
this State, certainly, since Webster vs. Reid, Morris 467.”

Although the above answer was both sensible and true, at the time
it was uttered; still it was not calculuted for the meridian of the State of
Iowa.

In conclusion, it may be here remarked, that this notice of Judge Ol-
ney’s opinion, has been elicited mainly by this remark of his, viz:

“These articles of association authorized the trustees” (Mursh Lee
& Delavan,) “to possess themselves of the legal title, which they did,
by the judgment of partition, il’ not before.”

It the trustees did not possess the legal title before the judgment of
partition allotted the Isnds in severalty to them, under what fraudulent
motive or influence was it awarded to them? But if they did possess
the legal title before the judgraent of partition, and filed with the court
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:;:::snr :.ll: papers, in proo‘f of that title.  Why did Judge Olney leave
knowpbmWx}r}xi jluc}; obscunty? Will any oune presume that he did not
-k m};e? Eerzqi:];:s]?e t:v: m«:lth:d': the trustees had acquired the
‘new thal it was half-breed land

,:}111: :i:;lst:es w;re not half breeds, and hence that they had’a?::(lixitr}:;
e theri):: tfe h;x-lf‘ bx:eeds, by one of the three methods provided
" ‘hat(theo re mquxsl_nnent, to wit, by “sale, devise or descent,’’
Wt ¥ were:eqm.red fo malke their “proof to the court, which

q 0 1nspect” their “title papers,” &e. If the court did in-

spect i i
pec the tltle papers accompanymg the claim of !hese trustees hG ;
’

di i
in; :’otc:::;;d j::[z:sd:{c:rd;lni't:]the proof before him, but accord-
: otive uch nigher consideration in his mj
;::;:e:::th o:&_]:s.t;ce, a{xd whi'ch hitherto he has deemed ':::g::::’;
sl i.s falsr; i dh; did not inspect the proofs of the claims, then
e Wheth, ar})] l']dge O.Iney,s :fssertion that he did, is not trye,
i ,is : er f‘e did or did not, inspect the proof, or title papers
thos0 Who liave suere by st e sk L8 immatria to
the court in sustaining it as a vali:; s;dz'lzl' rta'mhﬂent iy
influenced by an excessive devotion to Jhi;w‘:11 wl'l o‘[ t'he case', v
by defect in his understanding of the real °£V';Ju°"?fal °°ns’5_tency' 4
conclsion that the #ruzj couldanot be ascerta?:ejl’ ;v}‘;:ixh —
. man testi s
:}:e“:;ﬁil:e::ron; IZO(H‘C! of per.sonal malignity, ajr,)d individu;;nl?:tz,
i 1p ceede upon'tl{e Prmciple that it was better that somo,
desi:;bl;a ts should suffer Injustice, than that one person whom it was
ey ;don:;ct)t:;] shoﬁn]d get any thing. It is however the act and its
consm,u(c.s . e.cuus.e, or the moitve which produced it, that now
€ main point of public interest or inquiry.

it
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SUPREME COURT OF THE STATE OF I0WA,
: Decexser Term, 1849,

Wright & DeLouis vs. JMeek und others. R

The object in referring to this case at the present tl.me, is not_ to
express any views on the merits of the complainant’s bill for relief,
but merely to notice a few points of defence made by Charles Mason,
for appellees. ] .

He says, “Our object (in demurring to complama_nt’s bill) was to
avoid expense, vexation, doubt and delay. A full trm_l would involve
the necessity of writing near one hundred answers in chancery—of
taking an incalculable amount of testimony—of unsettling to some ex-
tent the confidence which is beginning to introduce wealth and pros-
perity into the choicest portion of our State, and of breatl}ing new
life into the thousand nameless evils which have found their chosen
home upon this tract.” This flippant picture of the consequences
which would probably result from an exposure of the f;.au.d, cheating
and collusion complained of in the bill, is in part true; it is true that
it would involve some ““expense;” it is true that it would greatly ‘vex’
the perpetrators of those misdeeds, to be exposed to public s'corn and
contempt—it would also «“delay” the anticipated harvest, whxcl} t}:ese
impostors have expected to reap from this outrage. *“A full trial” he
says, “would involve the necessity of writing near one hundred an-
swers in chancery.” Will this learned gentleman inform lthe public
how many hundred bills, and answers in chancery,.declaratxons, pleas
and other proceedings in law, have already been {nvolved, .and how
many thousand more may yet be involved by attempting -to avol(! “a full
trial.” He says it would involve the necessity “of taking an mc'a‘lc_u-
lable amount of testimony.” Ab, there lies the tug of war. This,
and this alone, is what he and his compromising adjudicating compeers
have always feared most—testimony. A fearful ordeal indeed, for
this “judgment of partition” to submit to—*an inca}culable z.\mount of
testimony,” will be involved ina “full trial.” What fra?lxonal part
of a trial was effected without any testimony at all on the night of the
8th May, 18412 But this gentleman telle us, “The l:«\\'v does not re-
quire a trial,”—page 6. That was in making the partition; and again
he says, “The divine law enjoins, and the human law encou,r,ages, an
arrangement with our adversary.”’—Ib. “Our. adversary! wh?t a
prostitution of this divine precept! As well might Judas,-have cited
this authority in support of the amicable errangement \:vhlch'he had
made with the Hebrew Priests, to sell his lord for thirty pieces of

silver.
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If the law did not require a trial, it will not be presumed, that he,
as the presiding officer in that meeting for “amicable arrangements,”
required that which the law did not require, henco this “full trial”
which he so rationally fears, should it ever be obtained, will be the
first and only trial of the case.

All this captious, hypocritical cant about “unsettling to some extent
the confidence which is beginning to introduce wealth and prosperity
into the choicest portion of our State,” is sheer evasion of the real
motive. What an excess of mistaken vainglory is therein displayed.*
The gentleman ought to know that it is the inherent advantages of a
fertile soil, salubrious atmosphere, temperate climate, great facilities
of navigation, &e., all combining to furnish a field for profitable labor,
enterprise and industry, that have invited thousands to this, “the choi-
cest portion of our State, but many have been repelled for want of
confidence in the title to real property here offered to them. DMulti-
tudes, it is true, have settled upon the lands and town lots, without
title, resolving to hazard all consequences, while a few misguided in-
dividuals,seduced by the siren songs of a band of partition rhapsodists,
have been caught in the snare. Precisely the converse of what he
would here represent, have actually been the results from that agra-
rian partition—so far as the wealth and prosperity of the country or
tract, are concerned, both have been greatly impeded by the perpetra-
tion of that act so vainly boasted of—but that the gentleman himself,
and his associates have added largely to their wealth, we are not pre-
pared to deny or even to doubt.

He proceeds, “But I do not object to go back to the decree, if we
go back to what is equally a part of the case,—the public history of
the time when the decree was obtained, and the laws then in force.

The lands were annually sold for taxes, and the time of redemption
from the first sales was about to expire. No one could redeem his
own interest by itself. The redemption of any quarter section must
be for the benefit of all the owners.”

By this reference to the public history of the time, we are furnished
by the gentleman himself, with the most incontestible evidence, that
these lands had not yet found their way into the common mass of do-
mesticated lands so"as_to subject them to Territorial jurisdiction, but
that they actually were still under the jurisdiction of the Federal go-

_vernment, as the legitimate guardian of Indian rights, and not yet sub-

* See note at the close of this arficla.
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ject to taxation, or Territorial adjudication. And in describing the
further achievements of this decree he says, “It was like saving some-
thing from a wreck.” Very like indeed! and the wreckers have look-

ed well to the salvage. .

Again, he says, “It was a compromise with the flames by which a.
part was secured instead of loosing all.” Truly, it was “a compro-
mnise with the flames.” And the incendiaries were the compromisers
who secured the spoils to themselves. These comparisons are remar-
kably apt; and show conclusively that the gentleman entertains a very
just conception of the true character of that partitionary affair. - =

But such reasoning cannot be very consoling to those who have
been wrecked, robbed and burnt out, to be told that the wreckers and
incendiarics have secured part of the plunder. sriig

¢ Add to this,” he continues, “the prospect of a litigation almost in-
terminable,” (well, truly, the decree ferminaled litigation with a wit-
ness) “with no probability of attaining more nearly toStrict justice,
(such is the fallibility of human testimony,) than was then secured,”
&e. S
How inconceivably unascertainable, the facls in this case must have
been, when “human testimony”’ afforded “no probability” of eliciting
them. Was the court therefore authorised to proceed without an ef-
fort to obtaiz what little testimony there then was within its reach?
Or was the court warranted in the conclusion, that if these facts were
unknown to a few political adventurers who had not been in the coun-
try long enough to become warm in their new nests, that of course no
other persons could, by any human means, know more of the facts,
then what this sagacious tribunal had already attained? :

However formidable these difficulties may have appeared, to those
who were ignorant of the facts, it was the excess of vanity which
prompted the conclusion that the facts necessary to the administration
of strict justice were mnot susceptible of proof. T

But why say more on this point, when the rcecords prove that the
court did not award the land according to the title papers filed, but,
to the contrary, the decree has robbed one or more individuals of some
thousands of acres of the land, and awarded it to others in palpable
violation of the record evidence submilted to the court. It is there-
fore, a transparent disguised insincerity, to depict imaginary difficul-
ties which never existed, in order to conceal the real motive which
secured the confirmation of that decree in the secret, collusive, and

fraudulent manner in which it was obtained. Because, where the
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court was furnished with evidence, the land was awarded contrary to
that evidence; and if the court was ignorant of the fact at the time of
rendering the decree, the same court has since made itself accessary
to the fraud by enforcing it, as a matter of its own adjudication.
.'I‘hus this scheme of corruption was so contrived as to accomplish
this fraud, and at the same time secure the escape of the judicial in-
strument by which it was effected. When it is assumed that a court
of general, superior, or any other jurisdiction, must be presumed to
hf\ve had all the facts in the case before it, at the time it acted, in any
given case, and that the court did do right; it amounts to the same
thing as that the court could do no wrong. This at once releases the
c?url from all responsibility, and places him in a state of equal secu-
l’l.ty with that of an idiot or insane person. Here we arrive at the
gist of the gentleman’s argument, to wit: that “such is the fallibilit
of !mman testimony,” that in order to avoid the prospect of liligatioi
fvhxch would necessarily involve a resort to jfulltble huran testimon
it became indispensable, in the attainment of “strict justice ”vthat ayr;
amicable arrangement between the parties, should be substi’tuled in-
stead of a legal adjudication of the facts, and that the court shoulé as-
sume the responsibility of this substitution. - ‘
. B.y this notatory motion of this nefarious machine, the responsibil-
ity is thrpwn off from the workers of the engine, and descends u i
the infallible, irresponsible engine itself. ; a
But he says, it was “anamicable arrangement with our adversary.”
Still, while they appeared to disagree, they agreed to plunder Aynd
t}fe court has greatly shortened his journey to Rome by ap e:;]in to
his own nfallibility. This decree has provided a defence alpso togzhat
old maxim, to wit: “that power must be more than human wilich no
human power can revoke,” by assuming that it was the res,nlt of evi-
d.ence more than human—human testimony being too fallible to be re
lied upon in this case. And that it is established beyond the reach o;'
h}xman power to revoke, is clearly shown by the following argument
vix: «If anhtc‘an disturb the judgment on his claim of fraud ho“;
much stronger will be the equity of those who received nolhi:) by
the judgment—‘hose who received only constructive notice otgthy
proceedings-—some of whom, perhaps, were infants and non-resident ;
Xe‘t tlhct stat\:tc excludes all these——proceeding upon the princi;wlcc:;usx;
it is better that injusti 5 i
o cea?clfntf_i)jgh:lr;‘jl be sometimes done, than that litigation

This statute, which is s justi ‘
a ; which is opposed to natural justice, and a dircet vio-
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Jation of long established principles of common law, is only another
wheel in the same rotary machine; already referred to, designed to
throw the responsibility upon the Legisiature who enacted the law.

And again, it can be averred with the certainty of truth, that the
same gentleman who so complaisantly cites this authority, gave to that
statute the peculiar feature here relied upon, perhaps designed to re-
sist all attempts for a fair and public investigation of this case.

How admirably this machine is observed to perform in this revolu-
tion, is here clearly displayed again. It was only necessary to secure
enough corruption to solder the parts, and the responsibility passes by
a regular succession of rotation, from the compromisers, it passes to
the Hon. District Court. From that court it passed to the Legislature
it passes again to the «Chief Justice’ of Towa, who happens to be the
same person whom we find at both ends of the chain, and forms the
connecting link which completes the circle. The parts having been
severally relieved, and all the parts being equal to the whole, it is
next thrown from the whole; and the parts, each admire the wisdom
equity, justice, sagacily and liberality, of the other, while excessive
praises pass between them.

__usome of whom, perhaps, were infants and non-residents. Yet
the statute excludes all these—proceeding upon the principle that it is
Better that injustice should be comelimes done than that litigation
should never cease.”

But this matter of partition has never been litigated for the obvious
reason as we are told by the gentleman, that «the law does not re-
quire a trial,” or litigation; and it is implicitly stated by him that the
matter was not litigated, but that it was compromised, under the en-
joinment of that divine law, encouraged by human lam—-*‘an amicable

arrangement with our adversary.” But the divine law permits no

.excuse, apology or justification, for oppressing the stranger, or non-
.resident, neither for robbing the widow or the orphan, under any pre-
tence whatever. It will scarcely be denied, that human law, is sube
jeeted to cqual fallibillity with human testimony. How evidently in-
congruous are the positions asswined in support of this case. lat.
That it was a compromise and therefore all persons interested, ought
to have known that they would be cheated if they did not attend in
their own proper person. 9d. That it was a trial at law, and the stat-
ute itself was intended to promote frand and injustice, by estopping
infants, married swomen, &e., for not doing acts, which the laws of

.....

God and man had rendered them inecapabable of perfurming.
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8d. That it was a decree judgment, consisting of a medly com-
t;;ound of law, chancery, compromise, consent and? contract, between
p;ers;;ix;s:z:efl:?sent; for the purpose of cheating and defrauding the
. rI‘lence, showing conclusively that there were no adversary parties
Teh:r;e?:i:sourt. The real Aparties, were the present and the absent.
prese‘nt, assuming to act for others; some of whom were
;epresented as plaintiffs otherrs as defendants, while the same attor-
i:gy.a appeared on both sides, if there were two sides to this proceed-
The statute does not in express words exclude “all these”—it is
only b.y construction of that statute that such injustice can be domlz
even in pr(.)trac{ed cases of litigation, but by no rational constructior:
can thx.s stringent principle be applied in the present case, wher
real trial or litigation has yet been had. : iy
It may be asked, Who is more capable of construing a statute, th
hF who drafted the bill for it? True, but he would most ro’b bl;n
give to it that construction which was foremost in his mind atplheta' 4
?f.framing the bill; still a large majority of the ]egis]alure’who :m:;
it into law might understand it quite differently. It is not how:):t set
t.hc draftsman or copyist of the bill, or to a legislature, whose hasteer .
ignorancé, often disqualifies them for judging c:)rrecti ; of th e
own work.; neither is it to the imbecility, prejudice or passizm 50 5
tlr.nes manifested in courts of subordinate jurisdiction and lim’itedmi-
!?mments, that we can look with confidence for that rational const s
tion 'of' law, which will secure the administration of natural 'us:iuc-
But it is to a court whose legal attainments, wisdom and tried i]nte (1::-
?I;,dg;}'e‘dass;xran(;‘e l}}:aththey will employ the law, (against the sl%ict
igid rules of which so many co i i i
ski.llf'ul surgeon would use his s};a]p!:lplzlriti?u;;;; ::c;]es;(ri]]lefqlllln),) -
ralm.g the carious, from the sound and healthy tissues Hu v sep'a-
ful it would be esteemed in a surgeon, if, in attempt;n tz‘: e
wart or wen from a patient’s neck, he should divide lheg caro:irzoavr‘:ea
;{::s—a:;lulll;usb(:e;tlrl';y :11: {)lat;exlx)t; land his carelessness and awkward-
s alle his imbecili
excuse ‘him.selt' by alledging thaty his inssreuc;i::tzg il::ltiohsixaucmpt ..
{\.nd.m like manner, how reprehensible it would appear airp.
of ‘]l.lsuc.e, when assuming to administer the law in th(l:I: ‘intn ? e
ral justice, if it should rob industry of its reward enifr ri:e n:l'l:-
profits, property of its sccurity, seciely of its trm,xquillifr;r, undoli;'e'
’
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virtue and honesty of their defence; and in excuse for thus promoting
encouraging and judicially establishing the very crimes and outrages, |
which it was their duty to suppress, they should plead the extreme
rigor, and unmanageable stringency of the law? In the time of Hen-
ry IV, a law was passed making it felony “to multiply gold or silver,
or to make use of the craft of multiplication,” Fortunately, howev-
er, for the Territory of Iowa, it was was only permitted to remain two
hundred rnd eighty-five years upon the statute books, and having been
repealed prior to the organization of this _territory, our sagacious
judge was happily relieved from the duty of giving it such construc-
tion as he might have deemed necessary to sustain the proceedings of
the court in the partition case, in forever precluding infants, &e. It
is a fact forced upon the conviction of every jurist, of even moderate
attainments, that to the superficial theorist in jurisprudence, confusion
in legislation and judicial precedents are multiplied with the progress
of time. The law, therefore, is a fearful engine to be placed under
the control of ignorance and malice.

But the fraud, hypocrisy, imposition and oppression of this decree
or judgment of partition, are now tolerably well understood, and rap-
idly hsstening to the close of its inglorious career—its parents and.
their guilty parasites are dressing for the funeral—let the mourners be
comforted, that the agonies will soon be over, and the hitherto living
monument of their fraud and folly, will silently rest in an inglorious
tomb; bequeathing to its afilicted progenitors, the entail of lasting in-

famy and disgrace.

Nore.—The following story about the “Bear of Berne,” was pub-
lished in some of the French papers, about the time of the flight of
Louis XVI. viz: “that in the canton of Berne, in Switzerland, it had
been customary from time immemorial, to keep a Bear at the public
expense, and the people had been taught to believe, that if they had
not a bear, they should all be undone. It happened some years ago,
that the bear then in being, was taken sick, and died too suddenly to
have his place immediately supplied with another. :

During the interregnum, the people’discovered that the corn]grew,
—the vintage flourished, and the sun and moon continued to rise and
set, and every thing went on the same as before, and taking courage
from these circumstances, they resolved not to keep any more bears.
For, said they, “a bear is a very voracious, expensive animal, and we
were obliged to pull out his claws, lest he should hurt the citizens.”
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Of this story we make the following application: The people of
this district of Lee county in Iowa, on the morning of the ninth of
May, 1841, learned that there was a ‘bear’ to be kept at tlhe court
house in Fort Madison at the public expense, that the capital stock in
this animal was divided into “one hundred and one cqual shares;” and
the people were told that so long as they should keep this bear sleck
and fat, they would “avoid expense, vexation and delay —the necessity
of writing near one hundred answers in chancery—of taking an incal-
culable amount of testimony—of unsettling, to some extent the confi-
dence which is?beginning to introduce wealth and prosperity into the
choicest portion of our State, and of breathing new life into the thou-
sand nameless evils which have found their chosen home upon this
tract.” By the magic power and potent influence of this bear. Said
a wise leader of the people, “We hope to avoid all these.”

As the bear was “a very ravenous animal,” and being catered for
by the numerous crowd of stockholders, he soon became sick, sup-
posed to be a surfeit. He was put under a course of dieteties, by
agreement of his owners, bearing date March 23, 1844, which is com-
monly called “the Muscatine Compromise,” by which arrangement
about thirty thousand dollars were expended in reducing the pletho-
ric habit of the animal, to what his keepers regarded as a healthy
standard. The creature showed some signs of convalescence, but
inceasirtg proofs of the future trouble, he was likely to cause to his
owners and keepers. It was therefore “ordered and adjudged” by
the chief ruler of the bear’s privy council, that as voracily was the
admirable trait of character which had rendered the bear so pre-emi-

nently distinguished, and as it was a clearly presumable case, that he
had already devoured the “thousand nameless evils which have found
their chosen home upon this tract,” it was now advisable to exchange
the bear for some other animal, not inferior to him in admirable
voraciousness, and possessing greater longevity, if such a creature
can be obtained. The evidence of superiority in the animal com-
petitors to be settled by “wager of battel:”’ \

The preliminaries having been arranged, the bear was brought forth
and placed in the ring before the people, L

Then came H. T., whose sir name is Reid, and cast down his An-
a‘conda, which immediately swallowed up the bear, with as little dif-
ficulty as old Aaron’s rod swallowed the artificial serpents of Egypt;
while the astonished and admiring spectators cried “long hive the‘/An:
aconda,” )
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After this it happened that the people having changed their rules;
aund some of the people being dissatisfied with the manner in which
their favorite bear had been disposed of, insisted on having him res-
tored te his legitimate rights—to which the said Reid and his tribe
objected. The case was laid before the tribunal of new rules; and a
certain Doctor of laws from a neighbor State, having prepared for the
Anaconda a small bolus of natural justice, mixed with common sense,
and which Dby order of the Chief council, was administered to the
beast, whereupon the Anaconda vomited forth the bear “upon dry
land,” as perfectly sound as Jonah was when he came out of the fish;
although it was currently reported that the bear has ever since smelt
quite snakey.

The people then began to take courage from the facts, that under
the protection of either of the beasts, as well as during the conflict
between them, the grass grew, the water in the Mississippi run down
stream, the sun and moon still continued to rise and set, as it had done
before these animals had been introduced among them.

The Anaconda being thus disposed of by authority, the people are
resolved not to keep this snaky smelling bear any longer than they
are compelled to, and they confidently trust that the same wise and
upright tribunal, who so righteously delivered them from the capa-
cious gullet of thchnaconda,}\\'ill soon rescue them from the devouring

jaws of the equally cruel and voracious bear, that is still making his

““chosen home upon this tract.”

P. S. Since the preceding article was written, we have learned

with pleasure that the favorite beast is again under a course of de-
pletion in the hands cf able, skilful and competent operators, who
have already succeeded in pulling out his claws. :

And, alter alapse of nearly nine years, having been kept at the pub-
lic expense, and during that period, more than three hundred thousand
dollars having been filched from the public by his potent influencej it
is theught, that his owners will derive much comfort in their present
aflliction, on account of the ill health of the beast, from the reflection
that the admirable creature has occasioned no logs to his keepers, even
if he should not recover from his present distemper.
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24th page, 1st line, for severally, read “severalty.” .
42d page, 6th line, for lands, read “bonds.”

43d page, 2d and 3d, for misnomen, read “misnomer+”
43d page, 2d line, for itis, read “is it.”

43d  page, 31st line, for totally, read, “tolerably.”

47th page, 13th line, for instrument, read “‘investment.”

47th page, 2d line, from bottom for rest, read “vest,” also.
48th page, 1st line, read “same.”

59th page, Tthline, for have, read “having.”

60th page, Tthline, for beed, read “been.”

60th page, 30th line, for abstuse, read “abstruse.”

Glst page, Ist line, for Beid, read “Reid.”

64th page, 11th line, after questions, read “which.”

64th page, 4th line, from bottom for It, read “If.”
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