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OF THE STATE OF IOWA

To communities, and schools, books for reloan-
ing are loaned for a three months’ period. To
individuals and to clubs for study use, books are
loaned for two to four wecks.

Borrowers are requested to return the books as
soon as the need for them is passed, and always
when books are due. Where books are reloaned,
fines may be charged by the local library and
retained when the books are returned.

DAMAGES. The pages of these books must
not be marked and librarians are required to note
the condition of books when loaned to borrowers
and when returned by such borrowers and to re-
port damages beyond reasonahle wear to the State
Traveling Library.
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STATE HISTORICAL SOCIETY OF IOWA.

repeated the appropriation of 1857, with the sole condition
that the society be formed “in connection with, and under
the auspices of, the State University.”

November 6th, 1867, «“The lowa State Iistorical Society”
was duly incorporated “for the purpose of collecting, embody-
ing, arranging and preserving, in authentic form, a library of

fa)

books, pamphlets, maps, charts, manuscripts, papers, paintings,
statuary and other materials, illustrative of the history of the
State of lowa: to rescue from oblivion the memory of its
early pioneers—to obtain and preserve narratives of their
exploits, perils, and hardy adventures: to secure facts and
statements relative to the history, genius and progress or
decay of our Indian tribes: and also to exhibit faithfully the
antiquities, the past and present resources of Iowa.”

The act of incorporation designated the following oflicers:

President: Col. W. Penn Clark.

Iice- Presidents - Robert Hutchinson, E. Price, Judge W.
E. Miller, Z. C. Luse, John L. Davis, Prof. T. S. Parvin.

Corresponding Secretary: Sanford W. Huff, M. D.

Lecording Secretary: S. E. Paine.

Treasurer : Prof. H. G. Welton.

Librarian: C. Frank Clarke.

Curators: Col. S. C. Trowbridge, Hon. John P. Irish, Prof.
N. R. Leonard, Wm. Vogt, M. D., F. H. Lee, James R.
Hartsock, Samuel J. Hess, Frederick Lloyd, M. D., Wm. H.

s

N INFORMAL organization was recognized by
the Sixth General Assembly, January 28th, 1857,
by an annual appropriation of five hundred dollars.
The Eighth General Assembly, March 26th, 1860,
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2 Iowa Historicarn LEcCTURES.

Tuthill, N. H. Brainerd, Hon. G. W. McCleary, Henry Mur-
ray, M. D.,, Wm. Crum, W. C. Gaston, G. W. Dodder, M.
W. Davis, Hon. George G. Wright, Gov. Ralph P. Lowe.

The term of office, at first for one year, was changed at a
later date to two years, and of the eighteen curators nine are
now elected by the Society and nine are appointed by the
Governor.  The business of the Society is virtually conducted
by the elected curators.

The Twelfth General Assembly April 7th, 1868, made a
special appropriation of three thousand dollars a year for the
biennial period, and required ¢“the delivery to the Society of
eighty bound copies of all books and documents published by
order of the State for the purpose of effecting exchanges with
similar Societies in other States and for preservation in the
library of the Society.”

In later years the number of volumes thus placed at the
disposal of the Society has been greatly reduced as the Leg-
islature has provided for a wider distribution without increas-
ing proportionately the number of copies published and bound.

January, 1870, the Society was compelled to seek suitable
quarters for its library as the University authorities found
themselves unable to spare the room. Additional expense
was thrust upon the Society without any increase of the annu-
al appropriation of five hundred dollars received since 1857.

The Eighteenth General Assembly increased the annual
appropriation to one thousand dollars.

The Twenty-Fourth General Assembly made a special
appropriation of five hundred dollars each year for two years
for purposes of publication and binding.

COLLECTIONS,

1. A library consisting of United States and State publi-
cations; of historical publications of other States received in
exchange:; of valuable contributions by private individuals;
of a few rare volumes to be obtained only by purchase; and
of publications of the Smithsonian Institute, and of other
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socicties—the whole numbering over fifteen thousand vol-
umes.

2. State newspaper files bound and numbering nine hun-
dred volumes.

3. Battle Flags of lowa Regiments, Confederate flags
captured by lTowa regiments.

4. Museum-——curiosities historic and otherwise, more than
five thousand articles.

5. Photographs and sketches of prominent characters of
oift.

oo

lowa

such as could be obtained by
SOCIETY PUBLICATIONS.

1. Twelve volumes of the Awnals of Jowa. The publi-
cation was suspended for want of funds the last of 1875.

2. January, 1885, the publication was resumed under the
new title of Zowa Historical Fecord of which the seventh
volume was completed October, 18g1. Edition limited.

LECTURES.

1. Two lectures delivered previous to those published
herewith-—one by Hon. Henry Clay Dean, and one by Rev.
Dr. William Salter.

At the biennial meeting of the Society June, 1891, it was
determined to inaugurate courses of lectures during the win-
ter months so far as the funds at our command would war-
rant. The first course consisted of four lectures given with-
out compensation by residents of Iowa City.

1. Prehistoric lowa, Prof. SAMUEL CALvVIN, of the State

University.

| 5]

Indian Tyibes in lowa, J. L. Pickarp, President of the
Society.

3. The Louisiana Pirchase, C. M. Hossy, M. D.

4. The Introduction of the Common Law into lowa, E.

McCramx, LL.D., Chancellor Law Department of

the State University.
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PREHISTORIC [OWA.

BY PROIFESSOR SAMUEL (CALVIN, OF THE STATE UNIVERSITY.

>

Delivered December rst, 1801,

[ ITE subject assigned to me by the committee that

arranced this course of lectures assumes that

there was an lowa before men began purposely

to make historical records, and the assumption is
not without ample justification. For long before men learned
either to carve or write, here was Iowa. At least this beau-
tiful tract of land that we now call Towa was here. In the
course of things it must have been here before men occupied
it, before there was anvone, thercfore, to witness, much less
to record the ongoing of local events. Indeed it may easily
be shown that Towa’s broad acres, «fair as a garden of the
Lord,” spread from river to river before a human foot had
pressed the surface of the planet anywhere. And in those
far-away times of which ordinary history in the nature of
things can make no mention, seasons rolled by the same as
now with all their attendant coming and going of generations
of plants and animals. Summer suns shone much as thev did
in this year of grace, 1891. Spring brought its flowers and
autumn its leafy glories. The struggle for life, which is as
old as the appearance of life upon the world, was here yearly
carried to the final issue. Man at last joined the struggle,
and long before there were any historians, events of historical
importance were enacted within the limits of Iowa.

You may say that all this sounds very well, but if there

was a prehistoric Iowa, and if events that historians neither
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witnessed nor recorded took place within its borders, how is
it possible for us to know anything about them? There are
records, be it remembered, that are not made by historians,
not made by any human hands in many cases, or if so made
are wholly independent of design or purpose to perpetuate a
knowledge of what is L'lkinw‘ place; and yvet these records
are as clear, as intelligible, as trustworthy, and convey infor-
mation respecting events as sionificant and important as any
that historian cver penned.  To illustrate what I mean. and
at the same time to elucidate the methods whereby records
l‘clzlting to prehistoric events have been made and are now
deciphered, let us suppose the simple case, that a horse walks
along some unfrequented path and leaves the prints of his
feet in the yielding soil.  No human eye we will suppose saw
the animal as it walked along the path so that it is impossible
to get direct human testimony concerning the event. Soon
an intelligent person passing that way discovers the tracks.
[e wastes no time in debating the question whether those im-
pressions in the clay are mere accidental freaks of nature.
There is but one rational way to account for them and being
a rational man he at once reaches the conclusion that an ani-
mal of the only kind that ever makes such tracks could alone
be responsible for them. The direction in which the creature
was going is very clearly told, whether it was walking or
running is also recorded, and if a shoe had been lost the fact
is expressed in unmistakable terms.  The length of time since
the animal passed may also be approximately known. The
marks we will say are fresh; they were made since the last
shower. The disturbed clay has dried but little since the
tracks were made: they are less than an hour old. Thus
may we have a record conveving information respecting a

eries of facts and circumstances that tells its story in a man-
ner as clear, straight-forward and convincing as if it were
supported by the testimony of a thousand human witnesses
The manner in which such a record is interpreted illustrates
the methods of science in general.  They are methods that

PremsToric lowa. 7

wre the necessary outcome of trained observation and com-
are ; ; |
mon sense applied to natur: U phenomena. [hey are methods

‘ ms are uniform,
upon the belief that Nature’s ()]nmm

based o

and that all phenomena, relating to material things at
[ are | . v COM-
must be referred to natural causes that are known to be com

petent to proc duce them. . ] l. |
1§ faken rom tne
When a beautifully finished arrow point [‘ \.l e
; of accident, ot the
he possibility of its being the result o

soil, t S it |
action of the forces of attrition and solution that
:

ordinary : . s
shaped the pebbles with which it is associated, of the ntlu

- Wt process of fermentation
ence of the stars, o1 of some occult

i t it sii PooTew » had always possessed
in the soil, or that it simply grew, ot had

: 1 de becoming or fashioning, is
the form we see and nceded no becoming

not entertained for a moment. On : l
i f trainine in the obscrva-
with the smallest possible degree of tramning in the Obsc

the L‘\’)Hll'(ll“\', Zill‘\' Pi,‘l'.\'wﬂ

i i e refer it to the by of the
tion of such objects, will at once refer it to the 1vity ‘
) 1 1 W . o s L re e~
onlv acent known to be capable of producing ar tic ]u requ
. ' STl : tic 1 heir anufacture.
ing purposcful and skillful manipulation 1 ther manut
17

3 N 2 il b o
It must be admitted after all that ther | |
1 aq produced throuoh
choose to believe that that arrow pomnt was produced throug
| PUrpose or

» mayv be persons who

the avency of unintelligent forces acting without
- : ' . . " N J 'A‘~ ,V
[f there be such person entertaming such belief, 1

design. . e
: wav by which he can be convinced to the con

le. Nor has any
]

know of no a
trary. No living person saw the object mac
pcr;un seen any person who saw any one \\. ‘ -
We are wholly without human testimony in respect to 1ts
Nevertheless science would assert in very posi-
of the world

10 saw it made.

manufacture.
tive terms that at some time in the past history ’ 71
some human brain desioned the uhivct and some human hanc
fashioned it into shape. If hoof prw‘t.\
were produce d in different ways }.w)' different \
ay and now in that, sometimes shaping themselves spon-
then there would be

and arrow points

agents, now n

this w
taneously without any (l\ﬂ”ll(lhlL cause,

2 COR-
an end to making scientific deductions so far as they are
cerned.

- allec
The arrow point may have , been made in times usually called
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prehistoric: but it is itself an historical record. though all un-
d :
esigned for such purpose, and tells in unequivocal terms that
the region had human occupants at the time it was made.
At the same ti
p ame time it be; : f
t bears witness to the degree of civiliza-
ion or uncivilization th: it these human occupants had reached
The state of mq ( ;
st manufactures 2 i
o > of m: ufactures among such people together with
eir ] Ly e 3 3 C
It mode of pursuing game and conducting warfare may
least be inferred.

at
Thus the findine of i

nding of a sinole o re

hi\'“)]-ic I . gue r nmm [). ¢-

§ g W point m: W enable us to write up an lmpull int

st doe 31
chapter in the hi 1story of a people that no historian ever saw

el

and concerning whose existence there is not

s

of a human traditio
%

even the shadow

The recoy ftl
V¢ O Y (> s : f . hi 1

. ccovery of the weapons of a prehistorie people sheds

NG ~f < 14 2 5 ‘

mmportant light on their character and habits, but when, as j

i Ly, | 1 U S

often possible,

KBS N oy 1 i 1

A we may add the knowledoe gained by explo-

o -l | N ex

lil.l'lﬂ of thewr homes and heurths. their shrines and sepul-

chers, we are in a positi Tite 1 ; h
A % | position to write up somewhat fullyv the

YOr siv histor ] i ;

portion of then history which deals with their d uly occupa-

tions and their domestic life, . |
nere are m my records that tell of other facts than the

s T ———

ere presence of human occupants in a region such as Iowa

\&‘ ns S § (
(llhlk reme f\)] CXa1 I € prese \('(1 1 ]\"l ]\()”\ or 1n

the mud that ace ated : f i
d that accumulated at the bottom of ancient ponds and

lakes, e¢nable us to reconstruct the prehistoric forests, With
such .\wgctublv remains are usually found bones of the animals
that lived in the forests. Human weapons or human .*]\L‘]k“‘
.tun,\' are often there too. And so from records preserved
I peat boo and lake bed, science may rehabilitate i ia
gm.]cru] way the prehistoric l'md\‘mpv‘. ~;md may  see them
enlivened with multitudes of str uggling creatures, man among
the rest, all bent on accom plishing the two great objects for

which living things below the higher planes of hum.lmt\
seem to strive,— -namely, “to eat and to escape bun“ eaten.”

Not only m: 1y we restore the forests in the sh: wdow of which
prehistoric man lived, we may know the very size and habits

of the animals that ro: imed through those forests: those that
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prowled at night and those that sought their food in the open
day: those the man chased and those from which in turn he
fled; and we may go even farther and determine the climatic
conditions under which all this assemblage of animal and
plant life existed.

Need I say that the mmhmd by which science, after pick-
ing up such threads and fragments of history, is led to those
confident conclusions to \\‘l‘x!a‘n it gives expression, is not any-
thing that is peculiar to science? It is simply the method of

] rofessor Huxley

Zadig, made famous by being quoted by
and turned so aptly to account i illustrating what he is pleased
to call Letrospective Prophecy as a Funclion of Scicnce.t 1t
is based on the same assumptions which you and I employ in
conducting our daily business.  As pointed out so well by
[Tuxley these same assumptions regulate the humblest domes-
tic affairs as well as the great concerns of commerce and

finance. Thev lie at the foundation of all our confidence in

the truth of written history.  They constitute the basis of our
confidence too that there will be a to-morrow, in which men
will have the same needs and, under the same circumstances,
will perform the same acts as we observe or experience
to-day. They are also the basis of our belief in a long suc-
cession of yesterdays reaching back for centuries bevond the
limits of our individual experience. These assumptions take
it for granted that the phenomena of nature, including the
phenomena of the human mind, are now, and always have
been, and always will be, controlled by unvarying laws: that
in short the same things occur in the same order of succession
under the same circumstances.  Science differs from ordinary
pursuits in the fact that it busies itself in accumulating by
observation and experience a knowledge of natural events
and of the circumstances under which these events take place.

Let us proceed then after this introduction, altogether too

long, to set forth the conclusions to which we are led by

v Popular Science Monthly, Vol. XVII., 67-
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applying Zadig’s method to the interpretation of the records
that deal with prehistoric lowa. And at this point I feel
greatly embarrassed with the question of where to begin.
For choose what point of time I will I am immediately con-
fronted with the fact that there stretches back beyond that
time what, speaking with some license, may be called a series

of veologic cternities durine which events were takinge
o < b J b

o place
that contributed in greater or less degree to making Iowa
what it is to-day.

The first imformation we have respecting prehistoric Towa

1s dertved from geologic records.  These records, untamp-
ered with and ummpeachable, declare that for uncounted
vears Towa, together with the whole great valley of the Mis-
sissippi, lay beneath the level of the sea, and so far as it was
inhabited at all, marine forms of animals and plants were its
only occupants. During these long vears of submergence

| .

he rocky strata of Iowa, as well as of all the adjacent States,

vere successively accumulated soft sediments on the sea

bottom. Omitting the small arca of Sioux Quartzite in Lyon
county, the oldest strata in the State arc the limestones and
andstones of the northeastern part of Towa. These contain
the record of a period of duration altogether incomprehensi-
ble.t  Myriads of years, if not myriads of centuries, pass
again and in the meantime the licht colored limestones so
well represented at Anamosa grow by imperceptible sedi-
mentary accretions.?  Other ages of similar duration drag on
slowly into the lengthening past, but bring us only to the
point at which the limestones and shales represented in John-
son county are completed.?  About this time a small portion
of Towa in the northeast becomes dry land, but all the region
to the south and west of where we stand was still held under
the dominion of the all-pervading sea.  Odd-shaped fishes on

one hand and relatives of ferns on the other mark the high-

1 Cambrian and Lower Silurian strata.
2 Upper Silurian strata.

3 Devonian strata.

PremsToric Towa. I1

est points reached in the evolution of animal and plant life.
Another of those ages, to human comprehension  limitless,
but which to the mind of science divides up geologic time
into enormous segments, wends slowly by, and the agents of
sedimentation build up in slow succession the great crinoidal
beds at Marshalltown, Burlineton and Keokuk, together with
the coal measures and associated strata of central, southern
and southwestern lIowa.! Still Towa and the rest of the world
are without human occupants. Some progress is making,
however.  Not so much among plants, for among them noth-
ino much better than ferns has been produced; but among
animals we have at the close of this time some air-breathing
creatures that deserve to rank with the crocodile and the
alligator.

Soon after tl

e completion of the coal measures the se
which during the preceding ages had been gradually with-
drawing to the south and west, left our whole State as a part
of the growing continent, and it might seem that the discus-
sion of prehistoric Towa should begin at this point. But
crocodiles and allicators are not especially adapted to cut
what one might call dignified historic ftigures, and so the
events relating to this portion of prehistoric time in Iowa may
be left without further notice.

The whirligie of time” may as a figure of speech, cor-
rectly typify the rapid mutations that take place in conncction
with haman affairs, but it would be altogether inapt if applied
to the stately movements of geologic periods. Geologic
revolutions there were, but they would be better represented
by the steady and majestic movements of the outer planets
around the sun, or of the sun itself around the center to
which it owes allegiance.  After one or two more of these
great revolutions, the world advanced to a condition in which
birds had come to enliven the groves with their songs, and a
few small rat-like creatures, related to the opossum of the

I Subcarboniferous or Mississippian strata and the Coal Measures repre-

senting the Carboniferous Age.
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southern States, represented the highest type of vertebrates.
There were some wonderfully formed reptiles too at this
time, but any reference to them is aside from our purpose.
About this time too there were forests trees much like those
of our modern forests.t While all these things were develop-

ing out of conditions that existed at the close of the coal a

oe,
fowa was dry land: but the sea again takes possession ”(t*m'
least the northwestern half of the State, and another geologic
period goes by before the upward movement of lLlu' 1;:1(1
carries the shore line out beyond our present borders,

And now with this upward movement Towa is at length
permanently disenthralled from the dominion of the sca. 'I‘:or-
ests of a very pronounced modern type take possession of
the surface.  Animals related to the dog, the wolf and the
panther as well as to the deer, the camel, the ox and the
horse unite with lizards and birds and bats and monkevs to
impart a modern aspect to the assemblage of animals that
occupied this latitude. The climate was that of southern
Louisiana. The conditions were not inconsistent with the
possibility of man’s existence. They seem indeed to have
been particularly favorable, and vet, so far as the records
show, man at the beginning of this new period, was not only
absent from Towa, but was absent still in every quarter (;f

the olobe.

Let us note the course of events from this point on to the
beginning of historic time a little more closely.  For the
sake of clearness we will follow the usage of ;\t(')]nqists and
call the era at which we have now arrived the er(‘/‘//}/z‘v.
During the Tertiary period then, as has been already Skli.d.
Towa was part of the land area that made up the half ft(j)l'lllt‘(l
continent of North America. The drainage of the State
must have been much the same as now, ulthoﬁgh the altitude
above sea level was a few hundred feet less than at present.

Compare the index to Lesquereux's Crefaccous Flora, Report of U, S.
Geol. and Geog. Survey of the Territories, Vol. VI, with a list of genera in
our modern forests. \
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The Mississippi river ran in a channel not far from the one it
now occupies, and its waters were poured into a gulf that
extended up as far as the mouth of the Ohio. The Missouri
was a much shorter stream than at present because the region,
now traversed by the Upper Missouri and its tributaries was
occupied by a series of great lakes. Tertiary lakes occupied
large parts of Nebraska and may have drained into the Mis-
souri. Other Tertiary lakes were found in Utah and Nevada,
but none, so far as has been discovered, existed in Towa.

Now what have Nebraskan and Dakotan lake beds to do
with prehistoric lowa? Why simply this: The mud swept
down from the adjacent slopes and settling on the bottom of
the lakes covered up the leaves and branches of trees and
the bones and teeth of animals. In this way we have laid
away for perpetual preservation, samples so to speak of the
various forms of life that occupied the lake shores at the time
the sediments were accumulating. These old lakes have long
been drained and the hardened sediments exposed to the
action of the atmosphere and all the agents it sets in motion.
That in some cases the lakes were filled to the surface with
mud would be literally true. Modern streams are now cut-
ting their way through the old mud beds. The surface of
the sediments is undergoing continual degradation through
the effects of erosion. The remains of the entombed animals
and plants are being laid bare and little by little we are learn-
ing what they were. Such beds. remember, are the only
places of any importance where records of Tertiary plants
and animals were kept.  From such only do we get informa-
tion on which to base conclusions respecting Tertiary climate.
Tertiary lake beds or Tertiary ocean beds are the volumes in
which the records of Tertiary phenomena were inscribed.
Now the conditions that prevailed in Nebraska and Dakota
were not so unlike those that obtained here, so that in the
absence of Tertiary lake beds in our own State we may turn
with confidence to the records preserved in the old lakes of

Nebraska and Dakota for information regarding Tertiary

Towa.

At
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According to these records there wer : \ 1
f=) s b 1ere e 111717 = o A s c o .
this Tuiitude tamoir ‘ were luxuriant forests in I'o begin with there were creatures allied to the opossum, 1
S lé e rangmge west into what is now occupied by i
regions.  Mingled with t] ipied by arid so nearly like the little marsupial of the south, that we might !
s ngled with the more
atid hickory U:u g l ore familiar oaks and poplars be ]u.\tlimd in speaking of them as opossums.  In our modern !
¢ vV trees were the mao . o : ; ;
and the palm. In norl D (1]\ nolia, the cinnamon, the fig North American fauna we have but one species of this type. {
¢ ‘ orthern akota : sy ; — ) i i
British America th bt : ] ;d . v away on into In the fauna of the middle Tertiary there were not less than i
4 ‘ ese subtropical forms were f ; 4 ) : ; .
()UI]( or Y ¥y \ ol s ) O . Py - 2 - — . I
on the slopes that drained into the Terfigry I - s ‘A"‘r{“.‘a \ twelve.  Creatures that played the .]L!lt of squirrels, hll.\I‘L(l e
southern cypress, I Babil ertiary lakes. The themselves among the branches and foliage of the trees, while ‘
: ess, in a ywoba bih > ‘ i
habit with pendent t II { i ty adorned as is its present an army of small beavers were employed in cutting brush and
“nde assels an : s : . .
stood spectral like ‘ . tl( d fringes of sSwaying gray moss, making dams along all the smaller streams, and grovelling
< e in d e gre N ¢ R § # : o S
the latitude of Iov ‘ At cat marshes even far north of gophers burrowed in the soil.  Among hoofed animals were
L ' wa. rEsen s a— - § - § X . =
! t we have two species of some we might be permitted to call rhinoceroses, others were
Sequoia, the big red woods or giant trees of Calif ) = ‘ ) ? )
of these is confined t ¢ lated alifornia.  One manifestly related to the South American tapir, and with
ed to a ftew isolate \ ) -
slopes of the Sierra N las, tl L 1( points on the western these were curious creatures that may be looked upon as the
erra :Nevadas, the othe astern s - . : .
the Coast Ran D he T er to the western side of proper predecessors if not the ancestors of the tribe of swine.
as ge, uring the Te ! , .
ous species, and tl l ertiary there were numer- f There were also species related to the deer, there were other
< e8¢ seem to have e — y AL B
oenerall ' been very widely and species that were almost camels or llamas, one group of spe-
generally distributed.t . S !
If the Tertiary forest cies forshadows the modern ox, and some erratic looking
ary rorests seem strang ) . =
latitude of Towa, what shall ‘1? gly out of place in the creatures with three toes and three hoofs on each foot pass
‘ ‘a, what shall we say o 1 g - , T
through these forests in quest OE i dthL animals that ranged themselves off as Tertiary horses.  Among the curiosities of
merts At the b q o ()TO or shelter or conceal- iy the time was a ruminating or a cud-chewing hog as described
£ eginning of the e e . ) ) . :
were so different £ B i ertiary the animal types by Leidy, that combined in a single species characters that
k rom thos . 2 ) 5
this nineteenth century th i ¢ familiar to citizens of Towa in belong respectively to the hog, the camel and the deer. Car-
entury tha ‘rence ; S o » ¥
any reference to them may well be nivorous mammals were well represented by a host of dog-
omitted. Imagine, however, a series of geologic r - ; ) : ) ) . R o
o pass with o e 2z 1 § s cologic revolutions like prowlers that varied from the size of a small fox to
e ‘ e leis T g ur
groups and (t)pt:x £ uui\ grandeig, sweeping successive creatures larger than the largest wolf. There was a whole
g oI amm ex . - ; . 0 : ;
others that, speaki ) I sinction, and introducing family of short-jawed species that were intermediate between
S < n() (’L'n(_‘ rl SU SS N ) -
modern types in struct ‘ d’ l weeessively approximate ow the dog and the panther, and possessed of cruel, sharp, trench-
5 structure N — i
. * ¢ and let us imagine ourselves at a ant teeth.  Nimravus is the name given by Cope to one of
point of time near the middle Tertiar v, The awimals ar
strange enough vet, but at | € ammals are them, the ancient progenitor of Nimrods, the mighty hunter
< ye bt a o N = AR - § 5 = =
i i dh - t:ln gth we have evidence of the i of the middle Tertiary. There were also true cats or panth-
B € that may at leas ¢ readily e e ; ; i
at may at least be readily compared with ers, one of which, called Macharrodus, is usually referred to

i by geologists as the Saber-toothed Tiger. The size of its
skeleton and the flattened sharp-edged, saber-like canine teeth
indicate an animal stronger and more cruel than the dreaded
tiger of southern Asia. Secure amid the leafy branches and

chattering defiance in the very face of the saber-tooth and all

. 3 Covnsult Report on the U. S. Geol. and Geog. Survey of the Territories
ol. VIL, Z%ke Tertiary Flora, by Leo Lesquereux. See also Vol. VIIL, of
same series by same author. ' .
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his hungry kindred were groups of a

[ ile monkeys b~1<)1w1n<r

o
to a number of species.!

Such is an imperfect review of the forests and the fauna of
this region during the Tertary, Nothing has been said of
the bright-winged birds that flitted back and forth in the
open glades or amid the shadowy recesses, nor of certain
larger birds with bones twice as strong as those of the ostrich
and wholly unfitted for flight. Neither have we mentioned
the curious turtles, nor the snakes, nor lizards that crawled
and crept among the fallen leaves or basked in sunshine on
some half submerged log or stone, nor can we describe the
insects that furnished food for nunierous bats, or left their
bodies to be buried in accumulating amber.,

I know that it is simply a eroundless fancy but the picture
that rises before me when [ think of T ertiary lowa is that of
a fair land bathed in mellow sunshine and covered in whole
or part with forests of tropical luxuriance. These forests
give shelter to a marvellously diversified assemblage of ani-
mals endowed with equally diversified activities, but at the
distance from which the scene is viewed, the animal activities
are wholly unobtrusive, cach of the multitudinous creatures
accomplishing its purposes without haste, without Worry,
without noise. A dreamy stillness pervades the shimmering
air.  The gray moss droops listlessly from the bare arms of
the bald cypress. The v ery branches and leaves of the foli lage
trees seem to be listening for sounds that never come. A
somnolent land it seems that for untold centuries enjoys per-
petual afternoon.

The real picture was doubtless very far from being as
peaceful as my unchecked fancy paints it.  Clouds alternated

t For descriptions and illustrations of Tertiar v Mammals see papers of Prof.
Leidy in Swithsonian Contributions, in Owen's LReport on the Geology of Wis-
consin, lowa and Minnesota, and in the publications of the Philadelphia Acad-
emy of Science. See also memoirs on the subject of the Tertiary Fauna in
the reports of Iavden, King, and Powell of the U. S. Geological Survey
Important papers by Cope are found in the Amers ican Naturalist, and olhus
by Marsh in American Fournal of Science.
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with sunshine, and storms at intervals swept across the face
of the land. Animals waged fierce battles among themselves.
Daily recurring hunger created perpetual unrest, and the
fcm;‘it\' of the carnivorous tribes begat in all the others an
ever p‘rcscm fear, an unremitted vigilance. . ,

In time the long sweep of geologic revolutions brmg,‘\‘ the
Tertiary era to its close. Before it closes, however, animals
have assumed more and more a modern aspect. For exam-
ple there are one-toed horses that the casual obscr\:cr nn}_‘{ht
not readily distinquish from some of our wild species. .'—[ he
deer, \\'ol%, bear, fox, rabbit, and a long list of others (>.i the
lzltur‘Turtizu‘ﬁ\' present only very slight differences irom animals
we call by corresponding names to-day.

From ﬂm beginning to the close of the Tcrtiz.n‘_\'., as fz.l‘r as
the records show, climatic conditions were practically uniform
over long stretches of time. They seem also to hel\'c.bccn
uniform over regions embracing many degrees of l'ntltudr
There were Tertiary forests in southern Greenland in most
respects similar to the forests of Dakota and Momzm;l‘. .

[he Quaternary or Pleistocene era follows the Tertiary,
and with its ushering in there begins a new and strange Chflp_
ter in the history of Towa. Previously Iowa had been basking
in sunshine and -1‘5\'611:111;_{ in all the luxuriance of tr()picn'l col']-
ditions. But now a change takes plz\cc whereby all climatic
favors are withdrawn and the fair face of Towa becomes a
scene of unimaginable desolation. The climate is rigorous.
Precipitation is dﬁ)pi()tls. Snow falls during l(?ng, bleak, dreary
winters, much bevond what can be melted in the short, cool
summers; and so vear by year, and century by century tbc
snow is piled higher and higher until, by the pressure of its
own weight and the freezing in its mass of pcru’?lzltm.g .\\'zltcrs
that come from summer rains or surface melting, 1t 1s con-
verted into a solid sheet of glacier ice. . .

Looking at the records from this (li.\'[él.l\CC of tm}tﬁ it seems
as if the transition from Tertiary luxuriance to Quaternary
desolation had been somewhat sudden.  But the change must

P — PSR
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grinding over the underlying rocks, crushing them into frag-
ments and grinding the fragments often into finest powder.
Fragments, frequently of enormous size, were caught in the
lower portion of the flowing ice and carried bodily forward,
dragging along over the rock strata of the surface traversed
by the ice stream, grinding the strata into rock flour, and
being themselves worn and planed and grooved on their lower
surface.  Slow as was the movement of the glaciers there
was time enough to transport some erratic fragments from
native ledges in British America and strew them broadcast
over the surface of Towa. All the granitic boulders, and all
boulders of crystalline rocks of any kind, scattered over the
surface of Towa, were carried into the State from the north by
means of the great Quaternary ice sheet.  To be stricth
correct I should use the last word in the plural and say ice-
sheets.  There is abundant evidence that Iowa was invaded
by glaciers at least twice, and that the two glacial periods
were separated from each other by a long interval of com-
paritively mild climate during which deglaciation laid bare the
whole country probably as far north as Hudson Bay. It was
during the first invasion that the ice flowed over the whole
State, and beyond our southern boundary down to the lati-
tude of St. Louis. During the second invasion the southern
ice margin was exceedingly sinuous and irregular, but on the
average its greatest southern extension did not reach beyond
the middle of Towa. The line of greatest advance is marked

gravellv ridges and knolls that are very con-

by a series of g
spicuous in Cerro Gordo, Wright, Polk and some adjacent
counties, 1

The melting of the glaciers was attended by a series of

tal
phenomena  conspicuous among which were flooded rivers

1 Consult Prof. Wright's Zce Age in North America; The Driftless Area iu
the Upper Mississippi Valley by Chamberlin and Salisbury 7z Sixth Annual
Report of U.S. Geol. Survey, The Terminal Moraine of the Second Glacial
Epock by T.C. Chamberlin in Third Annual Report of U.S. Geol. Survey,; and
recent Papers by McGee, Upham and other authors. See also Vols. I. and 11,
Geological and Natural History Survey of Minnesota.
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whose waters ick ¢ i i
i : 1.\1, thick and turbid, carried loads of detritus that
as strewn alono the cour ; ‘ i B
my course of the ch: s i
o g e channels or carried far
1 the most southerly limit reached by the ice.  Duri '
some phase of the meltine process . ‘ B
o ' g process there was deposited at Towa
v as well as at scores of iti ‘ : )
as at scores of other localities, this well k
Loess or yellow clay that is i ’ e, Tl
o 1‘ ay that 1s convertible in wet weather, as all
awve Had exnerience: § ‘
| lg_\puu.nu, mto fathomless beds of stiffest, sticki :
mud, and in seasons of i . l Sos: fioms
i (I . In seasons of drought is reducible to finest d
1t whirls i o iy
‘ ]n s into the air on the slightest provocation. Furtl
more there is evidence th; in of 1 2 i
15 evidence that during the period of melting tl
country was re-occunie ‘ .
. ) l (l ;L -l)L(Uplk(l by plants and animals that \‘u:(‘( S
" pushed themr stations phaied
fully ; s up to the very marein of
g Bt Rt l. V margin of the retreat-
£ Alps and other olacial reoi
i L T ‘ egions plants
animals maint: Ms trkion . e i
| als amtain themselves without inconvenience in cl
roximity to the ice fields. s i
o ) lt]u 1ce fields, so that the presence of orvanisn
of high rank in Tow: i —
g ank 1 lowa pressine har
oy EACR | wa pressing hard upon the f()utx‘tcp\' of
i ating elaciers need excite no surprise.  This point in tl
ustory of ITowa deserves i Ty l o
. l, wa deserves especial notice, for there arc reaso
0 believe that wi S Bemaem o / ( B
ok 11‘11 with this incursion of animals from the soutl
o hold a ‘cupy  whe 1 | :
o and occupy what the glaciers were compelled t
abandon, man came : ; : o the
o : man came and for the first time set foot within tl
umits of our State. Pr ’s di : .
et e ate. Prof. A\ughc_\' s discovery of arrow points
S - % |~ f T . 7 :
e urbed beds of Loess at different points in Iowa 1
Nebraska, would indicate the presence Of i pbacs
. : presence of man in close prox-
A ot of the melting glaciers.t The rude impl
ot } iy g S5 e imple-
of human make found by Dr. C. C. Abbott i ltl
uaternary ravel ¢ E : . - New
I()2 lt_\ gravel along the Delaware near Trenton. N
Jersev, show th: ¢ ' . o
Jerse: A | \I that man was present about this time on the
‘astern border - conti ‘
Ltt ] rder of our continent. In Oregon, Nevada 1
Ttah are certain old lake cad: : Pl aliniyen
E fklldll] old lake sediments in which were buried th
remains of an asse ao fani ‘ ’ .
- ].m assemblage of animals that constitute what is
own as the £ s Thi ot | ope
e Lguus Fauna. This fauna as set forth by Cope

1 [layden’s Repor .
% port on U. S. Geol. and G \
_ - . .and Geog Surveyv o 4
Y, 288 o . S ev of Ce ¢ St -
If 55. Since the lecture was written rof. F. M \\':“ lorado, ete., 1874,
of arrow points i . o I. I S\ | 08 itter reports the findi
. ! n the Loess at Muscatine, Towa, Americ -~ et
IX., ps 276, ? A dmerican Geologist, Vol.
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of extinct species, among which was a

embraces a number
1. an otter, an elephant, two kinds of

gigantic sloth-like anima
cies related to the llamas or alpacas of South

horses, three spe
Besides these there were

America, and an extinct deer.
modern beaver and the modern prairie

modern gophers, the
Cope is inclined

wolf. The fauna is an old fashioned one.
to regard 1t as belonging to the later Tertiary, but Gilbert,
Russell and McGee show  that without doubt it must be

d to the Quaternary, that in fact it follows the glacial
Now it is a point of wonderful interest that man was
a part of that old Equus fauna. Human implements are

found in undisturbed Equus beds. At the late meeting of the
Geological Society in Washington,! Prof. Cope exhibited a
skull of one of these extinct horses. The skull had the frontal
bones crushed in a way that could be explained only on the
liberately slaughtered

referre
period.

<upp<).\'ition that the animal had been de
with one of the rude hammers that are found in the bed

from which the skull was obtained. Man was not only pres-
ent as a part of the Equus fauna, but it would seem that he
to conquer the horse and utilize its body

S

had learned how
as food. There were Quaternary horses in Towa as shown
and the museum of the State University contains
letons of a number of Towa elephants belong-
at found in the Equus

by Foster.?
portions of ske
ing practically to the same species as th
beds of Oregon and Nevada. The carly men of lowa and
Oregon contended for supremacy with the same rivals. It is
an interesting coincidence that over in Europe Quaternary man

valleys of France and Belgium immediately after

entered the
the withdrawal of the glaciers and had for contemporaries,

among a host of other creatures, a horse, and an elephant that

was identical with the species that roamed over Quaternary
lowa and Nevada. The Quaternary horse, of Europe was
also utilized for human food, and numerous crushed skulls

embedded in the ashes and charcoal of the ancient hearths

1 August, 1891.
2 Prehistoric Races of the United States, p. 9o.
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attest the high esteem in which the |
some delicacy.,
Over in California ¢

ramn was held as g tooth-

e lfcrc has accumulated, and there is stil]

ating, a mass 2vidence i o

o, 3§ of evidence whijg] Ces i

. ¢ch makes it seen C

N | . seem neces-
wy to accord to man on this continent an

the middle Quaternary 1 The facts brief

the Sierra Nevadag were occupied |

antiquity higher than
ly are thege: Before
: v glaciers, apd whi

s g e . Voo TS, and while v
a fauna lmlu(lmg rhinoceros and other | -

by ' ate Tertiary forms
occupied the region, the rivers h g

ad cut deep gorges in the

along their ch; S
o e ; g channels bars and
eds of gravel. Thege gravels were ;

mountain sides and haq strewn

rich in gold as were the
e s of rivers of the s;
region in 48 . g : | i
: o ] 40 and ’50.  Bones of the Tertiary
requently 9! 1 ]
| tly buried in the old gravels,

more modern barg and gravel bed
; ¢

animals were
and at the same time

\zcrc buru"d hand-made implements and human skeletons
l;(f:;')l;lulll th:'h?d been going on for unmeasured Ccnhluii:\'otllllz:
5101, hundreds of miles in extent, became the t]v“ ",
series of world-making or 4t least world-mc ;f "u‘dtel o
sions.  Lava was poured out from scores ofml(‘)f o, CO”\SUI-
Up to a depth of hundreds or ey l of Tect, chomies
up the old river beds m:dOII)L:'\\:?:“'thmlbdnds oy o
with all their gold an v
animals.  Since the

o . out of sight the gravels
(ld I their entom bed remaing of ml*n and
n the rivers of the reo: .
S e re ave
channels, cutting them oy wdually | L I{Lf*;“m o o o
I sradually by ordinary procece -
down throuch refrac el oo i s
s refractory lava beds | 1
: c \ ¢ds and down into the
crystalline rocks of wh: » g
A s of which the m i
. ountains are constrye ;

e roct el > constructed, to g
H; | places of tywo thousand feet below the level of th
older chap 5. Since 1 7 : "
' : m.els. Since then, too, olaciers accumulated on g]]
lu, mountain tops to unknown depths (
the mountain sjdes q :
‘ am sides plm\mg out cl
enormous valleys, A fter

and went 1’10\\'mg‘ down
1annels G :
els and Scooping out

of o accomplishing an incredible amount
N glaciers waned, died, became extinet: and no

olae X re : 4 4 i .
glaciated valleys with their heaps of 5

S iy ' glacial rubbish and with
, VHES Characteristically scored and planed, attract
g » attrac

) s, e : an
See Bulletin of Geol, Society of America, Vol, I1 p. 189

do
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attention from even the most untechnical tourist. To-day
man is energetically following the courses of the prehistoric
river channels in quest of gold, tunnelling under the lava beds
and bringing to light not only the gravels with their glitter-
ing contents, but the bones of the Tertiary mammals and the
human skeletons and human implements that were buried
there long before the glaciers that once occupied the region
were born, before even the lava floods had turned the rivers
aside from their original beds. Whatever may be the true
interpretation of the records preserved in the prehistoric river
channels of California, it is quite certain that we have no evi-
dence of the existence of man in lowa, or anywhere in the
Mississippi valley, earlier than the middle Quaternary.

What sort of man was it that first inhabited Towar
fact is gradually taking shape in the minds of archacologists
that there are remains of at least two prehistoric races in the
In order that we may appreciate intelli-

The

Mississippi valley.
gently the peculiarities of the earliest of these races let us
consider for a moment the famous Neanderthal skull. It
resembles the skull of the gorilla in the enormously thick
stout ridges over the eyes, while the low grade of intelligence
of its owner is indicated by the almost total absence of a fore-
head. This anomalous skull was found in 1837, and was for
years regarded as marking probably some individual pecu-
liarity and not as representing a distinct human type. At the
late chcting of the International Congress of Geologists in
\Vashingtoﬁ,‘ Mr. Max Lohest exhibited drawings and de-
scriptimlrs of human skulls of the Neanderthal type, from
Liege, Belgium. Similar skulls are now known from France,
[taly, Austria, Belgium and Sweden, and everywhere the
con‘diti(ms and surrounding circumstances indicate that they
are the oldest of known human fossils. The fact that there
was a low-browed, brute-like, small-bodied, square-should-
ered, Neanderthal race of men must be regarded as fairly
established.

Turning now to our own continent, we find a parallel series

1 September, 1891.




RS E N S NS

o

TG0 S T O

% .
4 [owa HisTORICAL LECTURES

of facts y i

1 f-utr of unusual interest. Mr., M. W Davis, of this ci

i e ‘ 5 : avis, o 118 (Citye,

e possession a skull from a mound in Johnson ¢« by
at is almost of the Neanderthal type : ot

: : It differs si
1 aving - ) airers ¢ .
n having the superciliary ridges a little le R

. s ey Ss prominent than
gy Ium{:um race, and the arch of the skull is not
g at, A sk : ol |
SR A skull from Flovd, north of Charles City
OWa,; IL.\ wmed and described by Mr Webster ' »

anomalous as anv k m i ' fou,
o ‘1 ) as any known from Europe, and if found in Ew
d be at once referr Te: i
: erred to the Ne:
‘ Neanderthal race. T
) o ‘ dl race.
other skulls found by Mr. Webster at Old Ty
the same racial characteristics.
tour, from the

IS quite as

. Chickasaw, exhibit

€8s ; Three skulls of similar con-
eoion

ok ~hF 0 .I)ubuqnu. Towa, are mentioned and

o \‘(.“( - Yoster’s Prehistoric Races of lhe United

Dlales. t1 s ar i i -

S others are described bv Foster from Illinoi

e 4 ‘ ste nois

g fLII]I.]g to one from a mound near Chicao

says, “No one I think can view this fr -y

with the superciliary ri
the superciliary ridges projecting far
< J S *

and Indiana.

agment of a skull.

!

‘ b R

contour, both laterally and in fr e o B
) ront, and the low, flat fore-

C W . J =
< lt.h 1t t}l Ll\ h S 1thou oming lll n l 1
% I S ony \w ‘l] W
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.':U . e 3 ]C ?
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the modern Indians. up by ancestors of

His servati i
. : s observations led him to chanoe his
pmions, and later he coul i o
- 1 e could write to his friend Fostei
TRInG fw T ster con-
o o \1('J prehistoric skulls preserved at Milwaukee ] t
*“Ihe peculiar characteristics indi ( ey
acteristics ating
stics indicating a low ar

ity comm ade of human-

on to both, are ; .
ok lllrns. h, are a low forchead, prominent supercili
B aes, 1€ zvoomatic arc 5 E Z
2 Ygomatic arches swelling
walls 2 Bl ) : ng out bevond the
alls of the skull, and especially the promine r s

ital ridge. nce of the occip-

The anterior 1
: anterior portion of 1se sk 3 it 1
ot T et demmsic .[. thesc skulls, besides ben
narrowed, giving the
fls » pVIng the
of an ovate form.”1

10
= s =
o f)utlmc, as seen from above,

he same Neanderthal type, it will be

1 Puealershamits I
Prekistoric Races of the United States, by J. W

Skulls of this same degr: . Foster, LL.D., p. 290.
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America has furnished a larger

seen, inhabited Wisconsin.
The race

number of skulls of this type than has LEurope.
ave originated here and the low-browed Ameri-

may indeed h
stor of the man of N eanderthal.

can may have been the ance
We know that Euprope received its pre
America.  Why may it not also have received its carliest
prehistoric men in the same way? After the horse had been
this continent——the continent in which it had
after the Neanderthal type of men had dis-
of the globe, Europe repays its

historic horses from

long extinct on
its origin —and
appeared from every quarter
debt with added interest by stocking
, and peopling it with an improved
own community by the Saxon,

this great continent

again with domestic horses
ethnic race rcprcscnlcd in our
the Teuton and and the Celt.

The Neanderthal race of Europe lived, some of them at
least, in caves, and caves became in many instances their
The equivalent race in America occupied
Their habits, like those of all
largely by their environment.

places for burial.
a region destitute of caves.

other races, were determined
What kind of homes they reared we may never know. In
the matter of burial they adopted the simple fashion of piling
arth over the bodies of their dead. Whether this

heaps of ¢
another, or

inferior tvpe
whether in the course
better would be ditlicult to say:
higher race followed, constructing
scale and of more elaborate patterns.
expresses the probable course of events when he

ably that men with skulls of this low grade were
that they were the first

of humanity was displaced by
of time it developed into something
but it is quite certain that a
mounds on a much gr:mdcr
Dr. Lapham clearly
savs, «It

seems prob
the most ancient upon this continent:
waped mounds of earth which

to heap up those curicusly sl
that they were grzlduull}'

now so much puzzle the antiquary:
superseded and crowded out by a superior race, who adopt-
ing many of their customs continued to build mounds and to
bury their dead in mounds already built.”

1at archeologists take too little account of

It seems to me th
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the fact that superior race may be lineally descende
perhaps you would prefer to say that
ascended, from an inferior one.

Theoretical biology affirms
that the ancestors of every race, our own prouq ancestors
Among the rest, if we could only trace oy line of descent
back far enough, were men as low in grade and with skuylls
as flat, as the most brutisl individyal among
Neandertha], The reverse is also

superior intcliigcncc may, by

the men of
possible, and g2 race of
a process

of retrogression or
rise to descendants

degredation, give of very inferior quality.,

Fluctuations in the intclligunce of a single prehistoric race
might, judging from the monuments made
lead to the conclusion that
occupied by tribes of peopl
Mr. Henshaw and others

at different times,
a region had successively been
€ racially distinct, Major Powell,
incline to the opinion that
are to be attributed
modern Indjan. If that can
From one point of vie

all mounds
to ancestors of the
be proved no one wil]
W we would haye
the successive occupation of Jow
by three Successive races;

and thejr contents

object.
evidence simply of
a and the L\Iississippi valley
from another point of view
monuments would record three
of the same race.

the
istinct phases of civilization
The question as to which view
one may be left without discuss
more complete,

is the trye
ion until our information is
Whatever may be the genetie relations of the
successively occupied America, this fact stands oyt promi-
nently, that following the low-skulled men, and prior to the
phase of civilization of which, at the time of Coiumbus, the
modern Indian s the exponent, the country was occupied
by an intcHigcnt race that lived ip settled, organized com-
Munities, an heaped up elaborate mounds of earth to which
they often gave very perfect geometric outlines,
the tryue Mowund Builders.

The monuments of the
exclusively to the

peoples that

These were

mound builders are confined almost
Mississippi valley;
the way from the Gulf of Mexico

and are Scattered al]
northward into Wisconsin.

d, or
they may have lineally
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er its culture
1 i : he center of its
The center of this population, and t } o
) av >en in > valley
i € seems to have been '
— as well, seems o v
nd civilization : v .
. Ohio, along the Wabash, the Sciota and o
i and the Tennessee on the
ide, and the Cumberland anc e o
inL If’ isked to locate the center more definitely oo
. . ietta, Ohi From this ce
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— ‘ ' | States, ¢ tion of )
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e 1é 2 > e ‘ o
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o I stat (if civilization attained at the center of p f} o
—a ) allen short of represent-
iu in the early 40’s would have fallen short . (}1 S
o the hest & rooress attame i
. 1 ree of culture and progres: 3
ing the hichest degree of cul
ing the highest deg
-Saxons. | B
R 1 builders cleared forests and must have p1
The mound builders I o s o
iced agriculture on an extensive scale; they \11 i
ced ¢ 3 : o - |
o 1 ID vads; they built extensive and skillfully § e o
raded roads; : Lo N
. bracing scores or even hundreds c :
ey mate o but finding copper better for
i ments, but g v : -
- made stone fmplements, : ake Superion
they made st : ! o Bt fing
their purpose they sent annual expeditions T
. l ini operations in quest ¢ al.
1 » operations n g
iy extensive mining oy : R
carry on exter ‘ ; il Ty
ti : vl the copper was hammered into i\m\g; t .
e Y 1 in s mnstances
1 bracelets, and other objects, but in some 1 : e
1 . st 1t 1 esired shape.
- ‘¢ known how to cast it into the d \
SIecm o ~Kinley among them, to
1 rears to have been no McKinley \b o
‘]Cl-c appears ¢ i . g America, |
; }tlhe idea of developing the tin mines olf . ~rn
conceive 7 g the tin n e
i > art of making bronze. wa i
e e 1 by hand into artistic forms
y g led by han :
‘ater coolers were moulc 1 e
and water coo . ' o e
representing portions of the human body oo
- . of fishes, reptiles, birds, quadruped:
shes,

: : i - rm -
animals.  Efligies .

r carved in stone.
even the human form were skillfully Ig)u\ S
i ; e Davenj Acs y
ipes > museum of th ;

o gy i t ridiculed by some persons high in
ol ‘hich have been 3 i o
Science, which d by S woidgelion

1 't,\ are to me in no way surprising. , s
- ofessor Aughey we
‘ 1ade the arrow points found by Professor A fj 10;8 s
. ( i e

( ly as the earliest elephants that followed ¢

as early as :
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retreating glaciers, and elephants were prominent among the
animals inhabiting Towa and adjacent regions for a long
stretch of time subsequent to their first appearance. Man
was associated with the same species of elephant at the time
the Equus beds were forming in Nevada. He was associated
not only with the elephant, but with forms belonging to even
older faunas in California, The evidence of man’s contem-
porancous existence with this same species of elephant in
Europe has for many years been such as to preclude the pos-
sibility.of doubt.

For a long time too after the elephant became extincet in
this region another elephant -like creature, the mastodon,
roamed in herds over the Mi.\'sissippi vallev, our State in-
cluded, and must have been familiar to many generations of
prehistoric men.  The artists that carved birds and smaller
quadrupeds so skillfully that even the genus and  species
represented may often be accurately determined, could hardly
have failed to attempt the more ambitious subject of the ele-
phant or the mastodon. The only wonder is that etfigies of
these Stl'iking creatures are not more common.

The earth’ works constructed by the mound builders are
their most characteristic monuments. These vary from shape-
less heaps of earth barely rising above the level of the sur-
rounding surface, to great cones or pyramids, fifty, sixty,
ninety feet in height.  One, the great truncated pyramid at
Cahokia, Illinois, has a height of ninety feet and a circumfer-
ence at the base of more than two thousand feet. But of
their mounds, or embankments, or strategically planned forti-
fications, or temples, or sacred enclosures, or sepulchers, it is
not my purpose to speak. My object has been to describe
prehistoric man no farther than was necessary to fix the
proper relations of successive prehistoric events. Regarding
the glacial period as the portion of time around which discus-
sions relating to prehistoric man must center, I have tried to
set forth its relations to preceding and subsequent eras. |
have tried also to have you see that however long or however

20
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Centuries intervene and yet buried in such oblivion as that
no trace appears of the tides of red men flowing in from the ‘&
Northeast and the Northwest, crowding back even to their |

[OWA INDIANS,

BY DR. Jo L. PICKARD.

Delivered Fanuary Sth, 1892.

HOSE of v
SIoof you who ace C i
p epte e ouldance :

it ion accepted the guidance of Prof,
: were entranced by the star-]
W W] e - x A ) 1

\(11L1.> once rolled over this vast valley: were
surnrised to coe el Yl .
) rprised to see islands rising slowly about vour
course and upon them a magnificent flora: ! _

1t ocean whose

e Bl . were enraptured
as glistening ice fields reflected the dim lioht 1
o

. . : s of the heavens
from thei pure white surface: were -

: glad to sce A
rom their p g see under warmer
skies the streams of sweet fresh water it

glaciers with a new flora
and clothing for g |

o flowing from receding
and fauna rnishing shelter. food
o aung funn.\hmg shelter, food,
el OW-browed and low - statured race of

an form who hunted within the

fOI'c'\'t\' 1 clos
the borders ¢ : >t and close upon
o s of s icel: S
the iceland, using the

attack with the vigor known only to 1)1‘1i1li1:::.\11t1::\‘tmmcnls N
“”ll;zltl]wl u.gcsﬂth{n followed a ci\'ilizcd people I].]O\'Cd north

ard, leaving their records j > ruins ifi ~
which abound in Central ;:lnit:i:;:mz:c;)firllﬂn\%tiijccm' -
'mids like the one at Cholula, rivalline in siz *‘ tlJ-' ‘CO: ln“p)'m—
111'mounds of various sizes and fO]‘lt;lﬂ, \OII:L :)L;bc\ 'Of;‘hg}:ln:
f.\llvdencc of great artistic skill in fashioning instz‘g:;:nf:d(fl
Stver, copper, and of stone — evidence toobof '1 worsl ; fO
spirit within the breasts of the artists as upon lilc \‘i’l.?l]*lp .
are found crosses of both Roman and Greek form B

'chx‘n‘plej\‘, pyramids and mounds show :
fof“c,,ll::lil,zztlon within the tropics shaded more and more deeply
North( :ndliliolfe)s un.tll It is .lost among the Esquimaux in the

a atagonians in the South.

the highest degree

ST Ul S e R y—

destruction the partially civilized mound builders.

That these mound builders did not leave their fair lands
without a contest is proven by the ruins of extensive fortifica-
tions along the streams of this great Mississippi valley. Sixty
miles back from Lake Michigan in the beautiful Rock River
region of Wisconsin, at the village of Aztalan ( Aztecland?) is a
ruined fortification covering thirty acres in area whose walls
were of burnt brick. Similar mounds and evident fortifica-
tions are found in northern and eastern Iowa.

Whence came these northern barbarian hordes that crowd-
ed in between the Esquimaux and the more civilized tribes
that pressed northward after the ice age? No man is author-
ized to answer this question. Traditions even are vague.
From the heaven direct; from the earth:; from the water
under the earth; from some far away region undefined: from
Asia by Behring Strait: from Europe by Iceland, Greenland
and Labrador; from Africa when the continents were joined
before the time so briefly recorded in sacred writ.— ¢«In his
days” (days of Peleg) «was the earth divided,” t ¢« and from
thence” (the plains of Shinar where the tower of Babel was
begun) «did the Lord scatter them abroad upon the face of
all the earth.”? These traditions give rise to various theories
—theories free to your choice.

That the red men are here we know, and that they are
vielding to another race, as themselves forced others to yield
in centuries Jong past, is proven beyvond a doubt. Icelandic
records leave no room for doubt that in the ninth century
Norsemen fleeing from Harald’s tyranny reached Iceland,
that in the tenth century their descendants landed upon the
shores of Greenland, and that within the first three or four
years of the eleventh century they passed by Labrador and

1 Gen. x, 25.
2 Gens £, 0.
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Nova Scotia to Cape Cod and into Narragansett Bay to the
mouth of the Taunton river where stood for a time uvIIof. or
Hop-—called Mount Hope more than six centuries later where
King Philip’s tribe of Indians were found when English set-
tlements were made in Massachusetts. ! L

To discover is more than to find. The Norsemen found
America; only Columbus discovered it, lifting the veil of
darkness which hid it, and disclosing it to Europe.

Of the period between 1004 and 1492, little is known of
North America.

By discoverers from the St. Lawrence Gulf to the Carib-
bean Sea, and inward as far as hardy adventurers penetrated,
red men were found and were treated ever as uncivilized men
to be dispossessed of their lands as the several nations dis-
covering saw fit.

The acquisition of title by discovery was recognized as
valid, each nation respecting the other’s rights. <'l‘hc red
men could yield possession to national authority, but could
not dispose of lands to individuals without nzltion;—tl consent,

Relating to the titles of land acquired by treaties with
Indian tribes, Chief Justice Marshall in case of Johnson &
Graham’s lessee z. William Mclntosh. 2 gives the decision of
the Supreme Court:

“The plaintiffs claim the land under two grants, 1773 and
1775, by chiefs of Illinois and Piaukeshaw tribes. The chiefs
acted under authority of tribes who were acknowledged in
rightful possession of the land they sold.  On the disé()\'cr\'
of this continent the great nations of Europe eageriy suu‘ql;t
possession of as large a share as possible; to avoid conflicts
they agreed upon discovery as giving right to ownership.

>

They easily convinced themselves that sufficient compensation
was given the Aborigines in civilization and christianity be-
stowed upon them and in unlimited independence.

! Bancroft's History of U. S., 16th Ed., 1858. Vol. I, p: .

# Wheaton’s Reports U. S. Supreme Court, Vol. VILI., p. 543
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«“Each nation pursued its own policy with the natives with-
out interference from others.

«“Each nation claimed unlimited title and the right to grant
lands subject to Indian occupancy. * % * *

«“In 1783, the United States obtained title from England
subject to the same Indian right of occupancy which Great
Britain had recognized.

“A\ conquered people must either be treated as a subject
people or be incorporated into the conquerors as part and
parcel thercof. The relation of the Indians to the United
States is peculiar.  They are not foreign to each other.
[ndians must be wards of the nation — their lands separate
from the state’s—and the government controls all intercourse
with them. Their right of occupancy was subject to treaty—
any lands held in possession by Indians could be alienated by
them to the government or to individuals with approval or
consent of the government, but the individual can not acquire
title Zirect from the Indians.”

This decision has determined the conduct of Indian affairs
by the United States.

French traders acting under the principles of national
ownership extended their tours up the St. Lawrence: English
traders, from the Atlantic coast; Spanish traders, from the
Florida coast and the Gulf to the Mississippi, and from the
Pacific coast inward. The trade consisted largely in furs and
fish, the most valuable in the colder regions:; hence most is
known of the great family of Indians called AA/gvnguins in the
northeast and of the equally numerous family called Dakotals
or Séoux in the northwest as known in the earlier days.

Missionaries followed, in some instances accompanied, the
traders: in some instances combined the two offices. To
these missionaries we owe the knowledge of the tribes that
concerns us especially at this time. The two great families
met in conflict upon the territory between Lake Michigan and
the Missouri river.

Another large family known as Zroguoss were holding lands
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within the territory claimed by Algonguins and they were
therefore in constant conflict.

English and French too came into conflict, and into their
quarrels the Indians were drawn.  From the carliest history,
until the treaty of 1763, when France surrendered her claims
to territory ecast of the Mississippi, there were found French
Indians and British Indians. The two great families—the
Algonquins and the Iroquois divided in allegiance:; some tribes
of cach family were found upon opposite sides and carried on
meessant warfare. By degrees English influence gained the
ascendancy and the French Indians transferred the

their allegi-
ance to the IEnglish side.

During the period from 1680 to
1763, the larger part of the A\Igunquin family thus ch;mj_{cd
sides.  Prominent among them and in order named. Potta-
wattamies, Foxes and Sacs, who are l\nu\\ n in Jowa lll\t()l\,
leserted 1l1c French.

A word or two is needed as to Indian organization. Nations
we divided into tribes and are known only in tribal or ganiza-

tion except when tribes j join themselves in confederacies as in
the case of the Six Nations of the Iroquois family-

Tribes are divided into clans, each tl.lH having its charac-
teristic animal as its designation. The number of clans in a
tribe is an even number: cight, as in the

Fox tribe: twelve.
as in the Sac tribe.

Clans are made up of lodges, each lodge
with husband, wife or wiv es | for Indmn\ are polyg:

UMISts ) Alld
children.

The husbands oi a clan are all known as 111()thc1\
the wives are sisters and the children recognize each of the
brothers as Sather, and each of the sisters as molher: hence
there are no cousins, no nephews, no nieces known among
them. Descent, for obvious reasons, follows the female line.
Marriages are always outside of the clan, but generally within
the tribe.

Children are sometimes

apportioned among the clans at
their birth.

Among the Sacs there existed a division two-
fold, and children born within the tribe were marked with

black or white ultcl‘nutcly so as to have an equal number in

(o8]
o
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each division whenever friendly contests were engaged in of
strength or skill.

Over tribes c/iefs are placed sometimes hereditary — some-
times by clection. Braves who have distinguished themselves
In war -zu‘c made war chicfs. Thus it happens that two or
more chiefs are found in the same tribe. '

Tribes sometimes are divided when numbers are large,
either by a vertical division, which puts into the new tribe
part of L:llCh of the clans, or by horizontal division taking all
of part of the clans— or by combination of the two methods.

Tribes unite also permanently as Sacs and Foxes, each
retaining its chiefs and its braves, but with one superior chief
to whose command the united tribes are subject—as the «Six
Nations,” under Red Jacket. The union is often temporary
__an offensive or defensive alliance, as under King Philip in
1675: Pontiac in 1763; Tecumsch, 1812: Black Hawk, 1832:
Sitting Bull, 1891.

The but.tcl to present what is the special purpose of this
lecture, I shall follow the history of the several tribes each by
itself.

Until the organization of the territory of Towa our fortunes
were allied first with those of Michigan, then with those of
Wisconsin, and in this latter period our boundaries were from
the Missouri line to the St. Peter’s river.  Over this territory
roamed the various tribes of the great Séoux family, chiefly
Sissctons, loways, Winnebagoes, Osages, Oloes, Missouris and
Omahas; also of the Algonguin family tribes known to Towa
history as Sacs, Foxes, [llinois, Pottazwattamics, Oltaways and
Chippeways.

Proceeding somewhat in detail as proposed and following a
chronological order as far as possible in sketching the occu-
pancy of Iowa Territory, but carrying forward each tribe
from its first known appearance until its departure across the
Missouri river, illustrating all movements by rudely colored
maps,! I will give in a body the authorities studied, viz

1 The maps are not obtainable, except the outlines of the one representing

the Black Hawk purchases found at end of the lecture.

iy e

SN A




36 Iowa Historicar LECTURES.

Catlin, Sc © i
I: tlin, Schooleraft, Fulton, Davis, Bancroft, Prescott, Mc-
<enney a erkins ¢ >eck
" 1d Hall, Perkins and Peck, Helen Hunt Jackson,
:\u. siographers of Tecumseh, of Black [Hawk, and of Keo-
cuk; Reports of the Bures ) 7 i
; 1 I 1e Burcau of Ethnology: various maga-
zine and newspaper articles, and the text of Indian treaties
up to the admission of Iowa as a State.

I'he first tribe seen by white men upon Towa soil was the

[LLINOIS.

S Marairerte o 4 :
1673.— Marquette and Joliet in descending the Mississippi
.‘\1\\. about sixty leagues below the Wisconsin river., footprints
in the s: : f ing  th f i »
] .\md, and following them found a villige of Illinois

y - . a Vs il Fas H ‘ .
about six miles back from the river, probably near Montrose
in Lee county, on the Des Moines river. -

By ) .

1765.— Pontiac surrendered and

1769.—was assassinated by an Illinois. Then began a war

- — . ’ . . . D‘ ‘ J
of extermination of the Illinois by Pontiac’s followers
them as chief, Sacs and Foxes.

among
3 o b - . £
o d I)_\ 1503 extermination was
nearly completed. When completed a band of Ioways was
;)und among the Illinois, but so friendly to Sacs and Foxes
that thev entered into alliance and were fast friends for nearly
L\\'cnty years. -
SIOUX.,

L L .

1680.— Father Hennepin found Sioux in northern Iowa
and what is now southern Minnesota. Ile with two others
was held a prisoner for five months, and formed the acquaint-
ance of Du Luth.

Schoolcraft thinks tl f iati

g ‘ s them to be of Asiatic orivin:

ioin;
seven bands thoueh cc T i v,
ands though confederate. They are bitter enemies to
L'hllppc.\\'u_\'s who are looked upon as enroaching upon their
richts in 2 ric ing or [ Wi i
g the rich hunting grounds of W 1sconsin, Minnesota
and Towa.

ol - 'Y N - oY a1 O =

For the same reason they were hostile to Sacs and Foxes
though less disturbed by them.

Cheir hostility extended also to Winnebagoes and Iowavs
who had sece c o

10 had seceded from them.

~1
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1812.— The Sioux espoused the cause of Great Britain and
at the close of the war, treaties of peace were made with the
Lake Sioux and with St. Peter Sioux. 1816, Sioux of the
Leaf entered into treaty.

1825.—— Boundary line was established between them and
Sacs and Foxes and Toways, also treaties of peace were made
with Hankpapa Sioux. (See Map.)

1830.-The Sioux ceded to the United States a strip of
land twenty miles north of the line of 1525, from the Des
Moines river to the Mississippi river, receiving in part pay-
ment a tract for half breeds, fiftecn by thirty-two miles on
Lake Pepin.  (See Map.)

The Ioways, Omahas and Otoss for themselves and 1n
behalf of Yankton Sioux obtained also a half breed tract ten
by twenty miles, west of the Missouri river, between the Great
and Little Nemaha rivers.

1836.— Sioux ceded in concert with Otoes and Missouris
and Omahas the lands between Missouri river and the State
of Missouri. south of the Towa line. (See page 46.)

1837.— They ceded all lands east of the Mississippi river
and islands in the river.

To all these treaties the Sisscton Sioux plli(l no heed.
They acted as outlaws and were so considered by other Sioux.
They kept a constant- warfare with the Pottawattamies after
their removal from Lake Michigan to Southwest lowa and
until they left the State. From 1848 to the Spirit Lake Mas-
sacre of 1857, these ¢« Bedouin Sioux” were a source of con-
stant dread, and they will be found troublesome in the future
as in the past. Sitting Bull’s death has led to a temporary
cessation of hostilities.

Efforts are made to civilize them. Missions and schools
among them make but little headway.

In care for their dead they differ from the Algonquin family
and they cherish a less sacred regard for the resting place of
their ancestors. Their dead are placed upon scaffolds.

Other tribes of Sioux with which we are especially con-

e
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cerned — 8 3 1

: 1 Toways and \anebagoes—hnvc yielded mor d
= ‘. v. . . - : c 1‘611 -

1y to civilizing influences. (

IOWAYS— (Aiouez, F.)

here is a traditi
; I o s a tradition among the Iowzlys that many ger
L ot ‘ . - S (- genera-
; efore the commg of the French, thev g - :
i » they were upon Lake
p [s S
s 2 mnebagoem, Omahas,

oo and Missouris wer
offshoots from the tribe. L S

\, . o )
Alanlmug\m, the ancestor of Mahaska, 1
aska,

e haugas ' belonged to the
; lleuu who were found at Mackinac, 1680 )

A descend: of anhaugo ‘ .

o endant of Mdnhduga\\' about this time founded

village near the mouth of the lowa river o

1690.— They were f

! ey were found with Winnel

g 1 Winnebagoes

Mt mebagoes upon Lake

I700.— A part o b T
mu, - part of the tribe was found by Le Sueur in the
olue Larth region. They : ; J

gion. ey seem to have allied t

o ) v 1e ey serl vrog 1
Witnchommn allied themselves with

1775.— Oy ¢

775—A body of loways was found with

wares, and Mingoes, on t!

This band was found |

i i Shawanoes, Dela-
| ]4:; Ohio river during Dunmore’s war.
s e e d):ftl /‘li]rl()ng the Illmn.is near Peoria,

. o escended the Rock river with Winne
hagoes, and thence to the mouth of { .
river stopping sometime in Davis
counties, thence up the Des :
souri river, and up tl

1¢ Des Moines, up that
4 Wapello, and Van Buren
. Moines, across Iowa to the Mis-
1e Missouri to Mandan vill

ot | age.
TS~ Returning they N

passed down on the west side of
d into Southwester V

: vestern lowa near

A = wa ne:
mouth of the Littie Platte, crossed north .

of Salt river, thence up tl

the Missouri and Crosse

he

. Missouri to the mouth

1e Mississippi and Des i

S e ‘ SIssIppt and Des Moines to

¢ region of Chariton and Grand rivers, and
SIS i

in Mahaska county. o N i

1803.— They joi S

3— Lhey joir 2 SACS ¢ ) 1

i join th.g Sacs and Foxes in an attack upon
sages—a war which is ended 1 |

e | Y a treaty of cession by
Sacs and Foxes in 1804 SR ey 2
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southern band is often engaged in war with Osages, which
continued until the Osages were removed from Missouri.
During this war Mahaska distinguished himself. At one time
while stanching nose-bleed in the Missouri river, he asked
some Frenchmen who were descending the river, to carry
him across. The Frenchmen replied by killing one of Ma-
haska’s braves. Another brave killed a Frenchman and
Mahaska then killed another to bear his brother company.
Whites at once raised complaint of Indians. Mahaska was
captured and kept a prisoner in Missouri. During his im-
prisonment four sisters of his band lost their husbands. After
his release Mahaska married the four widows after the cus-
tom of his tribe.

1815.—— The peaceful intentions of the Toways are declared
in a treaty with the United States.!

1819.— The friendly relations hitherto existing between the
[oways and Sacs and Foxes were suddenly broken. While
hunting upon lowa soil, a Sac treacherously killed a young
[oway. During the winter following, Black ITawk having
discovered the murderer, started to deliver him to the [oways.
The murderer himself being sick, his brother volunteered to
oo in his place. In sicht of the Toway village, probably near
lowaville, Black Hawk and his braves halted while the vol-
unteer prisoner went forward singing his death-song into the
village.  Black Hawk started buack and at his first encamp-
ment was startled at night by the sounds of horses’ feet.

Arising suddenly to meet what he imagined to be the assault

of Toways he was surprised to see the prisoner he had escort-
ed to the village. The Toways struck with the magnanimity
of the Sac, who had volunteered to take his brother’s place,
after many threats of execution had released him and had
given him two horses, one for himself and one for his sick

brother.
1823, May 1..—The hostility between Sacs and Foxes and

1 See Indian Treaties, edited by Richard Peters.

The same work is autl

Tittle & Brown, 1846.

Jority for all statements taken from treaties with indians.
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Io\\‘;lys culminated in a battle near Towaville, the result of

which was the transfer of sov ercignty of that region from
Toways to Sacs and Foxes. The loways had returned from
a hunt and were preparing to celebrate their return by a horse
race. A plan previously laid to march against Black Hawk
on Rock river had been discov ered, and Black IHawk by a
forced march reaches the village of the Toways while they
are in the height of their carousal. After the first onslaugcht
the battle progresses by detachments of twenty-five to fifty on

a side, until all the Iows: Wowarriors are slain.  The old men
are then ruthlessly slaughtered.  Sacs and Foxes  gained

supremacy and after the release of Black Hawk, following
the Black Tlawk war, he lived upon this battle ground, and
died and was buried there, !

1524. 7.1()\\‘:13 s ceded to the United States all their lands
in northern Missouri. Mahaska then lived on the Des Moines
river, about one hundred miles from its mouth. Going to
\\';lxhingmn he unexpectedly met on his way his lovely wife
J{;mlrlw\\':lilm- who insisted upon going with him. After
his return he settled down to a peaceful cultivation of the soil.
ITis wife was a beautiful woman of a true christian character.,

Mahaska said of her. “Iler hand was closed to those not in

need, but was like a strainer full of holes to the needyv.” She
had a remarkable influcnce over her tribe, but lost her life by
being thrown from her horse.

Mahaska lost standing with the warlike of his tribe, h: Wwing

aided the United States in arresting some of them. e re-
moved to the vicinity of the \'nd'm'z;\'\' in Cass cour ity, and
was slain, 1834, in the southeast part of the county, about
sixty miles from his village.

1825.— loways joined Sacs and Foxes in the treaty which
fixed the line of division between them and the 51()11\

1830.— A gain in est: iblishing “ncutral territor v (See Map)

1833.— Catlin locates the loways in southwest lowa and
upon the Missouri river with a band of Mandans.

! Burlington Gazette, A. W, Harlan.

’
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1795 1798.—An apple orchard is planted near Montrose
by a half breed of Sacs and Foxes.

After the treaty of 1769, it seemed to be the settled pur-
pose of Sacs and their alliess— Winnebagoes, Pottawattamies,
Ottaways and Chippeways—to exterminate the Illinois.

In doing this they overrun northern Illinois and return to
the Mississippi river in 1794, but are found at a council held
at Fort Wayne. They soon rejoin their old friends the Foxes
not again to be separated.

1804.— Sacs and Foxes unite in a treaty made at St. Louis
ceding to the United States northeast Missouri, between Gas-
conade river and the Mississippi—also a strip bounded on the
north by Wisconsin river for thirty-six miles, thence by a
straight line to headwater of Fox river of Illinois, south and
east by Fox and linois rivers, and west by Mississippi river,
also a small piece of land for a fort north of the mouth of the
Wisconsin river.

This treaty left the Sacs and Foxes with the right to hunt
upon ceded lands till wanted for settlement.

By the terms of this treaty all warlike movements between
Sacs and Foxes and Great and Little Osages were 10 €Cease;
Spanish claims in northeast Missouri to remain valid.

From this time dates the friendly feeling subsisting between
Sacs and Foxes and loways.

1803.— Licutenant Pike, U. S. A., finds a band of Sacs at
the head of Des Moines Rapids, upon the west bank, another
band sixty miles above, on east bank, another band near
Rock Island, and still another upon Upper Towa river near its
mouth.

He also finds villages of Foxes, one six miles above Rock
Rapids in Towa, one at a point twelve miles west of the mines
at Dubuque and still another at the mouth of Turkey river.

1808, Settlers were attracted by the rich lands held by the
Indians upon the Mississippi and frequent collisions occurred.
To protect settlers Fort Madison was erected. Claims were

at once made by the more warlike of the Sacs and Foxes
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1 to be held at Prairie Du-

Dubuque were invited to a counci
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fork to its source, then in
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county,
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Sioux to the Missouri river in Woodbury county. (See Map.)
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1831.— Black IHawk crosses the Mississippi with his band
but evidently with no purpose of remaining except for hunt-
ing purposes, for in 1832 he returns for cultivation of their
old fields. Their fences are destroyed while he visits his
friends the Winnebagoes, and in retaliation for what he con-
siders white depredations he goes upon the war path.  Find-
a trader upon the grt)unds of his village, he breaks in the

ing
State troops and United States

head of his whiskey barrel.
troops join in the pursuit of Indians and driving them into
Wisconsin end the strife at the battle of the Bad Ax. Black
[HHawk is made prisoner by treachery of his Winnebagoe
allies. Decorah and Chaska.
[Tawk to these acts of hostility were:
licitation, as the Winnebagoes had not
k., with whom Black

The motives which led Black
1st.—British influence.

2d. — Winnebago so
forgotten the course pursued by Keoku
[Tawk was ever on unfriendly terms because of jealousy.
3d.—For personal reasons—ahis adopted son had been treach-
erously murdered by whites and his strong family attachments
proclaim him a human being.

e claimed that the treaty of 1804, if he must recognize it,
had not been kept in good faith as their lands upon Rock
were not vet needed for settlement since nearly one

river
1 between the white settlements and

hundred miles intervenec
their village at Rock Island.

There is at least the shadow of an excuse for Black Hawk,
and United States authorities must in their more quiet review
of the events of that year recognize the fact.

1832.—Sacs and Foxes cede to the United States a strip of
land following the west bank of the Mississippi river in a line
about forty miles west therefrom, till it ends at the Missouri
line fifty miles west of the Mississippi river excepling a piece
of land of four hundred square miles on both sides of lowa
river and containing Keokuk’s village not far from t
Wapello, and excepting also the «Half Breed Tract.”

1336, —Cession is made of the lands partially ceded 1n

he site of

1830, or what is now northwest Missouri.
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Keokuk village reservation was sold to the United States
for money consideration,— 735 cents per acre.

1837.— 1,250,000 acres of land west of cession of 1832
with the same terminal points north and south were purchased.
This purchase brought into possession of the United States
the entire county of Johnson.

1842, Sacs and Foxes cede all their lands Iving west of the
Mississippi river reserving the right to remain for three years
upon that portion of the territory of lowa Iving west of a
line running between Wayne and Appanoose, Lucas and
Monroe counties and through Marion, Jasper, Marshall and
Hardin counties.

1545.— All had removed west of the Missouri river except
a band of Musquakies still remaining in Tama county and
who were authorized to hold lands there by act of legislature
of 1836.

[t may not be amiss to speak here of the leader in the Suc
and Fox tribe the gallant Avokuk. He was a remarkable strate-
gist.  In battle with Sioux vastly superior to his own band as
mounted, he suddenly dismounts his men, forms them into a
hollow circle and thus resists successfully the repeated charges
of the mounted Sioux.

At another time he finds himself alone in the midst of his
deadly foes.  Quick as thought he declares that he has come
into their camp to announce that there are traitors among
them who have told him their plot, but that they will find the
Sacs ready for them. While the Sioux are temporarily dazed
by such information Keokuk dashes out of the camp and
escapes to his own men unharmed.

Mis statesmanship was shown in several instances, once
when going to Washington in insisting upon Black I[Hawk’s
accompaying him as a favor to him, but for the secret reason
that he dared not leave Black IHawk behind lest he foment
trouble on account of his jealousy.

By skill in diplomacy and by his fearless oratory he won
or awed opposing chiefs into acceptance of his views. He
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was the very soul of magnanimity, as was shown 1n his treat-
‘ N y N y b > ] Y J (A
ment of his successor after he had been unjustly de posed
from his chieftaincy. l
reak 1 is ' ral pur=
3 reat as he was he was weak in his own moral |
But great as he was he wed ; e
poses and fell a victim to the Indian’s persistent enemy, strong
drink. . . o
\mone the Indians there is found a chivalric spirit as in-
: . ta) A 1 l N
stanced in the incident of the Toway’s treatment of the mu
¥ ~ 3 P . S35 > >
derer’s proxy delivered to them by Black TIHawk. ingle
ombats were very common.  Neither combatant would take
¢ ats ; :
qdvantace of circumstances.  One rider unhorsed, the othe
advantag __
rider dismounts. One bow broken or arrows spent, the Hl]l.k‘l
bow and quiver are cast aside: the last resort to the knife
ends the strife by the death of one, and the other surrenders
) o e g aetiii o .
himself or is surrendered by a near relative, a sister even, u
such punishment as the tribe of the vanquished brave may
see fit to intlict. 1 .
Plack [lazok, a fine specimen of manly strength, a wa
brave, was a man of great dignity of character, of proud
i « - L « « . h 2
demeanor. ‘ o
e at one time turned away in scorn from white hospitality
uest » first table.
when he learned that he was not a guest at the first 1;111(‘
4 'S W at.” Vhiskey proved his
“Your meat my dogs would not eat. \ l'n,. 2] .] ok
deadly foe, although he was an original prohibitionist of white
traders.! In a feud between Sacs and loways two of t'h\
il eV ackinac blankets were consid-
latter were killed and seven Mackinac blanket "
ered as a fair equivalent for their lives, but a keg of whiskey
was tapped by the lowavs in token of the consummated
trade.
IO [0 Gl o [P, asle save 440
[n response to a toast July .4, 1830, Black IHawk say 1
3 > " > ) l:
liked my towns, my corn-fields and the home of my people
[ fought for it.”
2 M . dttio aACr * -
When asked by Lieut. Pike to give up the British flag and
L p =

= 2ol . e 3AVS
to accept the United States flag alone, Black Hawk says,

1 See page 47.
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“We decline, we wish to have two fathers.” When on a visit

to Fortress Monroe, Black IHawk in a speech savs, “The red

man has but few houses and few warriors, but the red man
has a heart which throbs as warmly as the heart of his white
brother,”-—a fact not sufliciently recognized.

A Sioux once said in the presence of Keokuk. “We must
bore a Sauk’s ears with sticks:” Keokuk replied. «We couid
not bore vour thick skulls with sticks, it would take hot iron.”

Weapello, once o Fox chief was succeeded by Poweshick
who for a time resided in Pleasant Vallev. of Johnson county,
where a trading post was established.

1535 -Sacs and Foxes had removed to Agency City where
is found a record of one hundred fittv-seven  chiefs and
braves.

Last trading post was near Des Moines on Keokuk Prairie.

WINNEBAGORS,

They belong to the Sioux nation though they claim an
mdependent origin upon the west bank of Lake Michigan
and north of Green Bay.  Carver in a work published, 1796,
of his travels among the Indians, 1766-17609, claims that the
Winnebagoes were originally of Mexico, and bases his reason
upon thewr hatred of Spaniards: he admits the afliliation with
Sioux.  They also claim the lowavs. Otoes, Missouris and
Omahas as their descendants. These claims agree only on
the common origin in the Sioux family, and in the recognition
by the latter of Winnebagoes as their “clder brothers.™

1669 — French Missionaries met them about Green Bay,

1766 —Carver found them upon Rock river. They and the
loways are probably the only Sioux that moved across the
Mississippi river.  Meeting the Algonquin tribes of Sacs and
Foxes, Ottawas, Chippeways, Pottawattamies and Mascoutins
they had formed alliances which continued for more than one
hundred and fifty vears.

1763—The peace between France and England found them

reluctant to accept English rule, but at last they did so and

—— el ‘ w‘ .
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acted with England through the Revolutionary War, as als
through the war of 15712, They joined in the L'l]i‘t'.l‘u‘() A\[;.u.-
<acre with Pottawattamies in 1812, They were found with
Tecumseh in Indiana and Ohio and Michigan.

1816 Made treaty of peace and friendship with United
States, .

182z Were included in the treaty fixing  boundaries.
Again in 1827 and in 1528, . ‘

1829 —Ceded part of their lands in Wisconsin and \urlhvrrt‘
Hlin()i.;. but joined Black Hawk’s band in 1832. At the end
of the war of 1832, they ceded all their lands in Wisconsin,
accepting therefor lands of the Ht‘llll“:ll‘ l‘t‘l‘l'ilnl}\" h;um t'.mw»
Mississippi river to the Cedar river.  This territory is ceded
to United States in 1837.

1846—They accept land on St. Peter’s river. 7

One-cved Decorah and Chasta captured Black Hawk.
Dandyv \;'QL\' their orator.  They have been wasted away by
drunkenness.

POTTAW NTTAMIES.

n

These are of Aloonquin stock. The first record of ther
: : i G R B S
ndicates that they were found about the head of Lake Michi
tending as far east as Lake Erie.
van and extending as far east as Lk . o
At the council of 178¢g they were found as part of what
remained of Pontiac’s Confederacy. They were the lirst to
check the westward movement of the Iroquois.

Thev be ¢ Tec seh’s Confederacy in the war ot
I'hey belonged to [ecumseh’s L C ) ‘ o
1812, occupied Fort Dearborn after the troops deserted 1t

2, 0 _ ‘ i,
wtempted to prevent the attack upon the fort made by the
Winnebagoes, but did nothing to hinder the subsequent mas-
Sacre. ' ' ,

With no other tribe have so many treaties been negotiated.
1829 —Land ceded in Southern Wisconsin, Northern [llinois,
1 -vations. This last treats
including Chicago, with several reservations. This last treaty
=] by .
repeats that of 1816 with reference to Chicago.

1 See Map.
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1832 Treaty of cession of lands south of Chicago. Three

treaties of this date cover lands in Michigan and Indiana.

LeClaire, of Pottawattamie descent by mother, remained

with the tribe, acting as interpreter at Fort Armstromg, 1818,

married a Sac, 1820, was in Arkansas till 1827, then at Fort

Armstrong.  In Black Iawk purchase, reservations were
made for Mr. and Mrs. LeClaire at Davenport and above.

Mr. LeClaire continued to act as interpreter till 1842,

7~
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1833—Treaty made with united Chippeways, Ottawas and

Pottawattamies granted them five million acres in Southwest-

ern Towa upon lands ceded for such purposes by Sioux, Sacs
and Foxes, Toways, Otoes and Missouris in 1820.1

1834— Three treaties, small cessions of reservations.
1835— They are upon the five million acres as per treaty of

1833.  Thenr burial ground still remains near Lewis. Cass
county, on Nishnabotna river.

1836-—Nine treaties ceded reservations previously held in
[llinois and Indiana.

1837- —Treaty confirming treaties of 1836 and accepting

lands southwest of Missouri river.
IS41 l’:ill)' Caldwell, a white chief. dies.
1846—All are removed west of Missouri river.
With no other tribe have so many treaties been made,

forty-four in number, from 1789 1846.

OTTAWAS AND CIHIPPEWAYS,

A portion of these were Indians found united with Pot=

tawattamies and with them residing in Southwest Towa from
1535 to their final removal frem the State in 1845. _
» 3 . = 3 . . 5
Before the admission of the State. 1546, all Indian tribes
left the Territory except a few who roamed over the North- 7S, CHI.
¥ enee] i OVE i MISSOURI | A ZEESE & CO. ENGR'S, CHI.
western part of the State, and a small band in Tama county. L A= o =
|
t See page 46.
‘
1
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“THE LOUISIANA PURCHASE."”

BY C. M. HOBBY.

Delivered March tr5th, 1892.

I'The facts and incidents of the following Lecture have been drawn prit

cipally from the published documeunts of the State Department, and it was

he intention of the author to give quotations from these documents in foot
notes, but as this wounld cause unnucessary repetition, he desires to refer the
careful student to Vols. 114 111, and 1N, American Stale Papers, also Annals
if Congrress, Eighth Congress, Iirst and Second Session, and //istory of

Louisiana, by Barbdé Marbois. |

g1 ITAS always seemed unfortunate. that with so

much of romance in our own history, so many
changes of houndary. so many diplomatic ques-
tions. involving relationship with so many nations,
races. and conditions of ]wnplc. that the school boy of to-day
<hould know so much of the petty actions of foreign powers
and so little of our own history. The change of nominal pro-
privtnn‘ship of a few thousand acres marks an epoch in the
history of France, Germany, or the Ttalian States, but our own
country has added to its ]m.\'.\'vssiuns more than one thousand
millions of acres within ninety vears, three times as much land,
and better land too, for every year of the ninety, than the
German conquests of 1870, In our dealings with foreign
countries, our diplomats have held their own although our
foreign service since the early yvears of the republic, has not
been a trained and vxpuricnu-d one.

The principles and methods of our earlier foreign ministers

«till influence our State department, and the tyro can find in

i
i
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the voluminous correspondence of Franklin, Jav, Jefferson,
Madison. Monroe, and t]w three Adamses hints for almost any
occasion.  The story of the Louisiana Purchase belongs to
the early dayvs of the Republic and comes appropriately in a
course of lectures upon Towa history: for, lowa itself is a part
of that Louisiana which so interested the French court two
hundred vears ago.  Since the white man first unfurled o
Hag. the emblem of sovercignty, over these beautiful prairies.
three times the flag has changed, and there have been four
acquisitions of Louisiana.

Three hundred and cighty vears ago (1312, Juan Ponce
de Leon landed in Florida scarching for vouth and gold.
specially the latter, and nearly thirty vears later, or three
hundred and fifty-one yvears ago (1541), De Soto crossed the
Mississippi with six hundred men, into what 1s now the State
of Arkansas. Other than the unmarked graves of half of his
command. the expedition of De Soto left no trace.

More than one hundred years the red man had remained
undisturbed  in these magnificent hunting  grounds. when
Father Marquette on the 17th of June. r573. entered upon

\I“'\\IP}\’ from the \\'iscmlsin. N()l for j_;‘(»l(l came he.
nor for the prolongation of life in this world: but in quest of
souls for the next, the humble Jesuit opened the gates of
exploration. not again to be closed: with him came Joliet, the
trader, and thus the cross and the vard stick found the way
where sword and buckler failed.

Then came La Salle and Iennepin. [La Salle dreamed of
cmpire, of glory to France. and himself: a chain of forts on
the Mississippi: Canada and the Gulf connected: the lakes
md the river to be the arteries of @ commerce that should
vive wealth and glory to the king. and homes and fortunes to
untoid generations.  La Salle and Tonti descended the Mis-
sissippi to its mouth and took possession in the name of the
King of France on the gth of April, 1862, and thus the pro-
vince of Louisiana was born two hundred and ten vears ago.

The tirst colony which La Salle attempted to transplant to

"-EH'
in Texas at \[Lnl“md(l ay.
of La Salle and his misfortunes, o

I
(&)

- p I ” >
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iled to find the way, and landed

But we must pass the stories
f D Iberville and Bienville,
orowing plant: tions. the

mouth of the \11\\1\\IPPI, fo

.ssful colonization, the

1 their succt :
. Lum.\'. the romance and 1 -cality

‘ce : f lino of
ommerce, the founding : . | -
\ urdtil one hundred and thirty

! 5 3 “Ous colonists o
of the adventu  oulisine,

the Sps aniard came into
ritain the

pmw\\mn of
American continent.
France when La

Louls XV« suc=

Vvears ago,
mnd thus divided with Great B
Louis XIV.-—was king of
Iouisiana French property. : |
and his financial schemes

Louis the Great
Salle proclaimed
ceeded him and in his day;

.Lppv;n'cd on the stage, and |
credit that was to float the
and so in connection

Ly scheme
[Louisiana and the A\hssv.\ﬂppw_.‘

i business of
bhecame the source of
every body prosperous,
the first ¢ \pumnm\ in a
1 nation and le St a herit-

France and make e el
with Louisiana began

icl - isaster ¢ Frenc
which brought disaster to tl

1 i aval sprout, even to
theories, again and again to 5]

woe of financial : .
ur day in the old Louisiaua soil.
Thus it may be seen that the

led by A1 the chivalric im
e, that interest
the same difli culties of co

carly history of this valley 1s
pulse, the high aspiratons.

- us 1n the record of

the heroism, and misfortu

ic Statesy that
.\th‘.u States: and : e
ed the same kind of ambitious spm s into simi

1()11\ 11
the "
covernment,
;L(l\'\‘nllll(.\,

We note, however, @ oreat :
English colonial enterprise, in
French tact and intrigue

ffairs: .
MESS.
wilv red man, than English pwm\ enes

internal

difference between the French
the management of Indian

o gucceeding better

( [§ [§ ( ) h\\k nsions a ong
% morce &
AGANVEV Elly 1 d )

‘olonies than among the English.

¢ ] 1 ) r e dCl s1tion )1
con I Y BVE ts l 1(\\(1 n th aC 1\1 1L1(C
) 8

hase itself, L\pull
mouldy witnesses lie
foreign ministries of

ana, and thv puu

{ransaction, many
archives of the

in the

with the
The same qualities,
the French

[Louisi-
Iy the details of the great

hidden and forgotten
the United States,
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France, and England; much of the correspondence of the
time has been lost in the vicissitudes of war, domestic and
foreign; yet from what there is accessibl
the field may be made, and an ide
secured.

€ a reconnaissance of
a of the position of affairs
While we may admit that the wisdom and influence of ne
individual is necessary o
nckn()\\'lcdgc that apparently unimportant actions, good
bad, of the

social evolution, yet we must also
or
few persons entrusted with authority may change
the destinies of nations, and influence the progress of civiliza-
tion.

It is to such a record that [ invite your attention, and in pre-
senting the facts of the “ Louisiana Purchase.” | must claim
the privilege of clustering the events around individ

The Eighteenth Century left but few
Nineteenth, at least, so far

ual actors.
great men to the
as mwen of capacity in public affairs,
with the opportunity to use it
Frederick the Great had been
for fifteen years, our own Washington was sleeping at Mount
Vernon; of the few who survived, Napoleo
certainly by his military ability, his

, can be called great men.
at rest in the Garrison church

n Bonaparte has
audacity, his success and
his downfall, filled the largest measure in |
Commander-in-chicf of the French
seven, master of Egypt, at twenty-e
first consul by title, and virtual E
Napoleon enters the nineteenth
years of age.

uman  estimation,
army in IL;\])' at twentyv-
ight, conqueror of Eumpc,
mperor of France and Italy,

century less than thirty-two

So far as Napoleon took advice, or listened to
came from his minister Talleyrand, a man as able and un-
scrupulous in statecraft as Napoleon
arms: with little liking for America
declined to receive him. and
Republic had exposed

counsel, it

was in the profession of
. whose first president had
whose carly envoys to the French
his corrupt practices: he un(lotlbtedl)'
believed, and had so expressed himself in g pamphlet, that in
spite of the war of Independence, the United States, from tl
force of language, race and interest, would b
ally of England.

ta}

e
ecome the natural

‘w

y

&3
~T
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In America, the presidency of jeffcrsonr Cin“nj?r_]:s(it;\t:l]_
the century. Jefferson was by far the' ablest A mengt th; o
man of l]lis century who p:ll'ticipntgd m.the‘ “ff,d‘”,b_(,) : gtil;c.
and he was particularly fortunn-tc n hls-b:j%lg%tltxl;\ t(;m: :m(i
Madison. The greatness of Jefferson grows \\‘1 . f:uu“_
Tl\‘ this century fades away, it seems pr()l)u_l\)lc tllmt] :ttmﬂm,m
historian will consider him the foremost s 1?1:111:11; “(mt .
of any time. Others have ably IHCt‘ the prob L' .
fmntc}l them, but Jefferson alone, of all ‘\\'ho t;hf\;i;i‘i‘tlxs
records upon American history, looked into the S
anticipated its problems. i

The author of the first statute guaranteeimng religic -
dom. of the Declaration of [ndgp‘:n;l‘cncu and ()f-()tlf~;;g}tie\.
‘V)f, decimal currency, knowing America, zmd' ,:]‘u,”n:: Ll.:\r'lm::.
'trwttwr than anv one else, familiar by l(;ng lresl( ;1:;((){1 . 41]“\.

itls Freae slmimcnt, and with the developme ; |
\jlilnllv}.;1:;}?1@:(‘11 character that followed the revolution, he

4 i 4OU1ISIE 8 er th (} I @ unity
1 nportance li I 9 ma \\1 €
Qo1 l/L(l the 1 C ) (0] ypportun

I
rec .
came, and wisely made use of 1t el Hetntoness
: i . o believe ; ;
i % ; > mind of man to E
[t is natural for the 2 Tdumi s
' 1 imevitable, : s often saic
\ditions and surroundings are inevitable, and it 1 . O
e & : ¢ 1 atural expansion of the
hat our western civilization is the natural L,\l)d[l\{) .
civiliz : I8 fs 5f New Eng-
ivilization of the cast, that Jowa is an offshoot of | bt
C - S N v - . 3 (o v 1~
T relt, ane avy ar as the pa
land. modified by Teuton, Celt, and Slav; so f ]( . l}bm
bov . i qay we e admitted, b
bove the surface is concerned, this may well be adn o : N
e New” d ississippi, instead of the St
why New Enoland crossed the Mississippl, 111>t_<f o
) - d lines -ansplate
; :nt followed lines of transy
rence, why : development follo :
[awrence, why the de A i
\ : i : se of the French di
SAXON OTOW instead of those ¢
Anglo-Saxon growth, ; e
.- i iers: why here in lowa our languag
Ers irst white occupiers: why g
crers and first wh ‘ oo et
A stripes, 1s worthy ot «
1 lish, ¢ - flag the stars and stripes, A
is Envlish, and our flag : ; SRR
houdl : ith 1 : ssons, for those w
ans W ;ome useful lessons,
t rht, and bears with it so : gl
e 1 1 1d foster the manifest destiny of this great
believe in and would tos
republic. ' ‘ T
}Thc theme of to-night is the peaceful conquest ¢ )
; or of Char anoe 1
; wesar or of Charlemange,
ir reater an that of Casa ;
sire, greater  the . iy gyl
}1 “quisition of the most fertile part of this most fruit ?
acquis
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France mourns for Alsace, and well she m: v, for

Alsace is
4 beautiful garden, but when she D

arted with Louisiana, she
lost a province c: apable of m: tking three
as large and fertile g s Alsatia.
was (11‘;1\\'mg to a close, Fy

hundred States each
When the eighteenth centur ¥
rance presented a condition of affairs
Jmhvrm unknown in history.  Ier people. descended from
id fallen into an apparently
avery more abject than the African

and then \n(](l(nl\ had burst their
and overwhelmed their former

1

he free tribes of ancient Gaul, hq
h l)p(]( SS hunrl.lw. mnto sl

\“[\(1\ of the south. bonds
task-masters: and when the
rage was on them rejected all ‘mllmul\ but

eventually as
they pourced out

against the ‘m'hmrl\ of other lands.
tppreciated the necessity of milit
opened the

they
tary subordination and thus
way for a master, a demand that nature
been re ady to supply in such emer oencles.

Across the channel. the British |
their way to territorial and

has ever

slands were well star ted on

hnancial agorandizement. .llu‘u.\
the shop-Keeping spirit, which has made I ngland the
and most (h-tv\‘lvd nation of

and the policy of £ neland,

richest
the olobe, controlled the cabinet

at least so far as foreion ‘Hf’lil'\

e

were concerned, I‘nwl'md still smarted under the
colonies, and stil] nourished the hopes of

she attributed the

loss of her
regaining their fealty:
loss to France. and added it to the long
which had accumulated from the strife
hatred of a thousand vears,
maritime rivalry,

wceount and mutual

Then, as now. England dreaded
her intense selfishness, Lhcn as

now, would
monopolize the isles of the

ocean, the ocean itself, and grasp
t percentage for Threadneedle street. from the circumambient
.

The map of America at the close of the
that foreign control existed over more than three-fourths of
the continent south of latitude 50°.  The

with the presen

century shows

United States.
t northern bound: wry of the oreat lake:
the \IJ~\.~\1pp1 on the west, and to Florida

about latitude 3=,

We had no territory on the Gulf of Mexico, all to the west

s, claimed
on the south, at

o (4

R -~ . sps _4(
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Spai 1 as The Floridas
ind south was held by Spain, and was known as The Florid:

18 i ., as ceded fr ‘rance to
ind  Louisiana.  Louisiana itself, as ceded from Fi

Lo o . ississippi and the Spanish
Spain, included all between the Mississipy !

province of Mexico indefinitely north, 1()}_{('\11&‘.1' \\‘jtl.m ‘\\'(]a\t‘
’Fl()l'i(](l. or at least, for the descriptions are \'vr_\" ‘lll.(lk'llllll‘(‘ the
agulf coast as far as, and including, Mobile.  This C(:.\:](I)‘I‘]“[LH
:P;lil]. November 3d, 1762, was followed on the 1oth o L )f
ruary, 1763, by a general treaty of peace h'vl\\'cun lh'c l\fmi;‘.\‘“(‘:l
S');li;l. France and Great Britain, in which trv:1‘1_\ 0 ]]«
I"Ir;mu' ceded to Great Britain all territory east of llfv Missis-
sippt except the town of New ()rlc‘;mf and the 1,.\':‘:‘111\(?' {v):
x\"l\ivh it stands, and at the same time Spain ceded the Floridas
to England. . o
‘ SHIUHI]‘UY 3d, 1783, when the indgpn"n(lcmw (Jt, ;x.hln- ‘l ml:.(ll
.\'i;llv; was recognized by Great Britain, the Floric 11.\ ‘\\ ¢ (.
ctroceded to Spain.  Thus the United States had Spain for
2 neivhbor both west and south. N
The United States when the new century n]wm'(.l Ll(: (.\.
it peace for seventeen vears, for l\\'&jl\'v _'\‘v;n‘.\" qlc' %[iln];\t:l.l:f:lr;z){
had been the charter and compact of 11;111(;11;11.11). . 1¢ ',k |
census had shown a great increase of population: it \\‘;1T ‘l\‘nm\lll
that there were 5.300,000 inhabitants, our g‘(hmmu'lu‘ v\\“l.
increasing with great rapidity ;m(l' we were rapidly approach-
me Great Britain in the amount of our mnn:n;.;'c. B
But our people had lost the solid front which k‘“_]lt(ll- | ‘L‘l.]-
so cloriously through the war of ]Il(l(‘]\t\‘l.l(l\'l)k‘(‘. ]\:ll%‘\ (1.\.\:] |
\i«)l?.\' ran hi.;_;‘h and bitter, Democracy \\'('1;411(:(1 lw;x\'l‘l)j ;m“: ].L
spirits of those who sull looked back L(). England 1~ _m}:_.
nd those who loved all English mstmlllmns r.\u-pUTlg. 1‘a |
haps, the personality of the Hanoverian nm.nn-n]‘h_\j. nl;(::\_
were shocked at the atrocities of the French n‘\‘n ution. »
etting - ter atrocites that led to it: their sympathy
g Dl o L'I <of F ainst the Republicans. but
vas with the rovalists of France against the Repuk
; Others

i “rance he iven us in our
with gratitude the assistance that France had given u
g <

i F France cmembered
with England against all of France. re
g =Sy $

i ic affairs who
dark hours, many indeed were still active in public affai
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had fought side by side with French soldiers in the campaign
so happily ended by French aid at Yorktown; these naturally
svmpathized with the French people, and only remembered
England for her crimes against liberty and their country.
Fortunately the federalist administration of Adams, and the
republican administration of Jefferson, were both conserva-
tive administrations, and under both, although the danger of
war with France was imminent and constant, the representa-
tives of the people upheld the hands of the presidency in all
dealing with foreign countries, and were always ready to sink
party dissensions, when it became necessary to defend the
country against foreign intrigues, or when the lives and prop-
erty of Americans were endangered abroad. It is gratifying
to follow the record of these times and compare the patriotism
they exhibited with the pusillanimous conduct of a portion of
the people, during the second war with England.

Those in authority in France, however, were led to believe
that by proper manifestations, America might be drawn into
war against England.  Such was not the belief of Tallevrand,
and had it been true that the people were inclined to help
France, the treatment our embassadors received from the
Directory, and the persistent seizure of our vessels and impris-
orment of our sailors, rapidly discharged the debt of the old
alliance, and cooled the most ardent friendship.

It is necessary to briefly consider those troubles known as
French spoilations, the echoes and reminiscences of which
have lingered around the lobby of Congress even to our own
times.  These arose, first, from the action of the French gov-
ernment in defining the rights of neutrals, whereby in effect
under the decrees of the Directory, vessels were declared
lawful prize which carried English goods, or visited English
ports. and American vessels were seized and condemned even
when in sight of our own ports.  Later, under the first consul,
an American serving on an Eoglish ship, even if under com-
pulsion, was declared a pirate, and through the whole course

the French policy was to consider evervthing that was not for

=

( ration of neut I’illlt}'.
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] . sractically destroying all consid-
France, as for England, thus practically d ying

These spoilutions commenced before
1801, and during that time there

1796, and continued until ; vl
allied vessels, mainly privateers,

were seized by French and
more than three hundred vessels fly 1
lemned, but in the eventual settle-

ing the American flag.

Some  were Pl'()})\‘l‘]u\' cone : e o s
ment, $2,750,000 was allowed for sm?m‘c? con 1,( \ \
and treaty. In addition our sailors and citizens WeEre nnpxn. '.
aoned, ou;' minister treated with (llscnuru:s?'. and a 1\}.1?&‘ 0
upon the seas resulted. L(m\'.iunt cefforts to
My, Monroe, who formulated the

was recalled

actual warfare
secure justice were made. :
doctrine that goes by his name many _\'f‘:n'.\‘ later, o
by President Washington in 1790 I1is successor was C. C.
1;iln‘]\'llk‘\'. but the Directory refuse . |
. United States had redressed  grievances

d to receive him, “or any

minister untl the grievanecs
complained of,” probably referring to the summary (1' |

1 ni senet was se ve, and also
which the meddling mmister Genet was sent home, anc

: Tnited States i »war between
licy . United States in the war bety
to the neutral policy of the United

> LA, ISR
England and France. Pinckney
diplomatist in the previous year, ' ! ot
| avent in Paris until he was sent

whose success in Spain as a
had g¢iven prestige to his
name, remained as a specia b x e
out of the country the next year in February.  luarly ! C_
President Adams nominated, July 1sth, 1797, L. %
i Shridve Gerry, envoys extra-
Pinckney, John Marshall and Elbridee Gerry, 3
yrdinary to France
an adjustment of the doctrine

ance that American rights and pro

term

with instructions to secure some kind of

of neutrality, and some assur-

perty should be respected

upon the high seas. ' -

l i received, but their letters have
¥ P B A 2 S | 5

lition of affairs in Paris.

had given to our people the

They were never officially
1]11'()\\'1; much light upon the conc
The treaty with Spain in 1795,
free navigation of the Mississippl, s Y
“at New Orleans for three years, and a tu'\\(u S
other point on the same island.

together with the «right of
deposit,”
cither at New Orleans or some i -
, . 2 i
This right of deposit, as 1t was called, was the plfl\l ege

‘ Ho is - export
i i stor g .« and merchandise for expo
disembarking and storing pt oduce ¢
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until it could be conveniently shipped, without other tax, tariff,
or charge except for storage.

This control of the great river by a foreign country wis
necessarily very unpleasant for the inhabitants of the rapidly
growing scttlements of western J’cnn.\"\'l\';mi;l. Ohio and
tucky. Kcmucky had been admitted into the Union in
and it 1s apparent that this admission was haste

the plans which had been formed looking tow

]\'('H-
1792,
ned to frustrate
ards the estab-
lishment of an independent republic or empire in the Missis-
sippi valley, with the Alleghanies as the eastern boundary.
To fully understand the mental condition of the

people who
had come over the mountains to

the rich lands of the west,

we must think of the problems that faced them. Into their

minds came no hint of the wonders that were to be worked

by steam. Even western Pennsylvania could

not dream of
marketing produce on the Atlantic coast.

Nature had made a highway the most complete of the
known world, penctrating every part of a land, greater than
all. France, Germany, Spain and Italy, o land stretching in
climate from semi-tropical through every zone of temperate,
growing the sugar cane on the south, rich in lumber in the
north. capable of producing everything for the benetit of man,
excepting only the banana and the date.  No

nation then
existing had such

(1i\'c1'sil.~\, no nation seemed to be so com-
pletely bound together by nature, and so isolated by natur
from dependence upon others,

'I‘lu-y could see no possible community of interest with

people who, fringing the Atlantic coast. constituted the United
States:

they had less need, less traflic, less of the sentimental

the

and emotional influences that enter into even the structiure of

nations, to assimilate them to the United States, than the

States had to bind them to England.  What wonder then that

they looked forward to a great and independent destiny, and
that the one unpleasant prospect was, the possession by Sy

yain
of the mouth of the Mississippi. That Genet

, while minister
of France to this country, fostered these sentiments. and sug-

‘v_
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vested the separation and seizing of the mmuh. of the k\,lhs:;;_‘
sippi s well known, how extensive t.hv L-“”TP]?M‘\',(_“}( .\thl.
were engaged in it would im‘mnam 111[u1"c.<11n}_; _tnpu fvl o
hislm'i:m: Aaron Burr was \u’c—l'rcszdg-nt of 1]](,“ T].H;‘L.-
States, at the opening of the century, '.u-m few years J.ltﬁu{l‘.x‘.
was connected with a conspiracy ‘having somewhat simila:
yects. ‘
! i]’::ll the consideration of all the circumstances ;‘md actors in
the drama of the Louisiana Purchase, \\uElld require a \'nhlmv
and we must hasten to the deed itself. N‘c;n'.llu' close of th‘\;
last century, namely, October 1st, 1500, Spain 1\‘[1'«)%1-(;1«‘,%1‘ ;(l
France the province of [Louisiana in these k\l“ll‘““_l]i%li .‘u L(
not easily understood terms: «The colony or .pm\mu (Q:L
Luuisizm;l with the same extent that it now hllﬁ in the hill]%l‘\
of Spain, and that it had when France possessed it, ';mld ‘Sltlljh}‘d_i
it ought to be after the Il'(‘;lllc‘\" subscequently entered mto be
tween Spain and other Slillkf.'\'. sy o
The interpretation which it secems would cover Mlu | k i
tion, for we must recall the fact, that the umhftssudm S 111\‘;:011"1;—{
ing the treaty knew less about Louisiana than they ;\I?L'\l\l (,)Af
k'Ltanl Asia, the most plausible in[crprctzl‘lmn would be ‘l. lu
Louisiana that France ceded to Spain, which would only 1‘1\L4
on the east of the river the island of New ‘(,)1'10;11}.\": but uu‘t‘
people have alwavs held that it lﬂ(j;lllt fl]] '()1 I,ullfunnn( 1\1
was originally, including that portion Spain gut from xn
West Florida, including Mobile to the river
[t was

Britain, viz.: o
Perdido.  This treaty of Ildefonso opens the Sl()l}.. l,
not intended that the treaty should be l]j;l(\t‘ [?UMT\. butnl 1:;
inquiring minds of the English forcign otlice, \\'1111 s L{”’Ilill:,
tion fund, easily had the cars of its representatives at the i c\
holes, in Madrid, in Paris, in San Ildefonso, and the A\I]-IL‘llL(%Ij
minisicr to England, Rufus King, was llll()\\'(’(‘.17}' -L“_I,Ui
Hawksbury to share the knowledge very czn'lyi. before 1t w ]1~
even rumored in Paris or Madrid, and long l)ct.u-n: the pe.u}; s
or the Governor of Louisiana itself dreamed of it as p()sa{{bf.

On the 29th of March, 1791, King wrote home of the
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rumor. In those days it took time to cross the Atlantic,
usually from seventy to ninety days. Pinckney, in Paris,
counted six months as the necessary time to get a reply from
Washington, but we find King’s letter of March 29th, hac
been received, considered and acted upon by June gth, when
Madison, Secretary of State, wrote to Pinckney, minister to
Spain, once more. Livingston, whom Jefferson had sent to
France, scems not to have been informed in recard to this
cession of Louisiana to France until he received instructions
in September (18or), indeed he was late in arriving at his
post. From this point, I shall attempt to paraphrase the letters,
communications and instructions, so as to show the action of the
mind and the growth of the great project of the American
acquisition of Louisiana, divested of the superfluous verbiage
of diplomatic correspondence.

Mr. Jefferson had in mind the condition of affairs in the
Mississippi valley. the uncasiness of the people, the many
incentives luring the people to separate national existence, and
the rumor of the retrocession to France suggested to him grave
possibilities. France, the most active and most powerful nation
of the time, had in New Orleans and at St. Louis, French
people familiar with the country. Canada had been a French
province within his own lifetime, and the French inhabitants
of Canada, then as now, failed to assinulate with the English
speaking people.  He viewed with alarm the possibility of a
reat French empire on the west of the Alleghanies, and he

Y

directed Mr. Madison to call Livingston’s attention to these
matters, and say to him that France would be @ much more
uncomfortable neighbor than Spain.  And he asks, “cannot you
ministers to France and Spain stop this rumored tradez” Liv-
ingston suggested to Talleyrand that in making the deal the
two governments should cede the Floridas to the United
States. Talleyrand talked of other subjects and Livingston
was led to think there was nothing in the trade, and that
Spain would back out. Later, in 1802, he began to believe it
possible, but the cooking of Paris and the kindly manipula-
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tions of the astute Talleyrand convinced him that France
would be a good neighbor, and that she would allow us free
navigation of the Mississippi.  Along in March Livingston
caught Talleyrand at some of his tricks, and wrote home
that he could not find out about anything. In May, by order
of the President, Madison wrote him again, “It won't do
to have the Mississippi closed to us.” «The President wants
vou to find out what sum France will take for New Orleans
and the Floridas™ laboring under the idea that Spain had
ceded the Floridas to France. We must have the mouth
of the river, and he wants you, Mr. Livingston. <to devote
every attention to this object, and be frequent and particular
in your communications relating to it.” The President also
wrote personally at this time, and by Mr. Livingston’s ac-
knowledgment of the receipt of the letter, we see that just
ninety vears ago, it took the same time for a letter to get

o
>

from Washington to Paris, as it now takes an American to
make his summer trip to Europe and to return home.

During this mmportant summer, Mr. Livingston, who per-
sonally and by his frieads, always afterwards claimed the
entire credit for the Louisiana Purchase, spent his time in
trying vainly to ascertain the truth of what King had written
home long before, and in writing elaborate memoirs to con-
vince the French that Louisiana was useless for them, or for
any one else.  In spite of the constant urging from Jefferson
and Madison he seems to have accomplished nothing.  He
gives, however, in one of his letters a brief description of
Napoleon, that is worth remembering.

“There never was a government in which less could be
done by negotiation than here.  There is no people, no legis-
ture, no counsellors (s/¢), one man is everything.  He seldom
asks advice, and never hears it unasked. His ministers are
mere clerks, and his legislature and counsellors parade offi-
cers.  Were it not for the uncasiness it excites at home it
(the Louisiana trade) would give no worry, for I am per-
suaded that the whole will end in a relinquishment of the
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country, and transfer of the capital (New Orleans) to the
United States.” In November he asks for instructions as to
making an offer, “can’t get anything for nothing.”  Jefferson’s
mind is still on Louisiana when Congress assembles in Decem-
ber. and early in January he nominates James Monroe, as
minister extraordinary, to act with Livingston in Paris, and
Pinckney in Spain.  « We must have the mouth of the Mis-
sissippi:” the general instructions given to Monroe and Liv-
ingston were to obtain if possible the whole foreign territory
cast of the Mississippi, the Floridas and New Orleans with
the island, with agreement for free and unobstructed naviga-
tion of the Mississippi, by contracting parties.

Meanwhile Livingston waiting for Monroe gets a new idea
and actually suggests to Talleyrand that the island of New
Orleans be made an independent State, under the protection
of Spain, France and the United States.  Talleyrand con-
tinues his peculiar tactics until along in April.  Livingston
begins to talk business with Barbé Marbois, Napoleon’s min-
ister of the treasury.  Marbois has been in America, and in
the French colonies, understands the condition of affairs, the
dangers and expediencies, moreover he has the car of Napo-
leon: about this time Talleyrand asks Livingston what the
United States would give for the whole of Louisiana.  Liv-
inoston thinks he had better wait for Monroe’s arrival, but does
not want anything only the cast side of the river.  After this
point the interesting part of the drama shifts to the French
side, and we can best listen to the story told by Marbois who
evidently was actuated by fear of England, as well as sympa-
thy with the United States.  But before looking at the motive
from the French side, it is well to bear in mind that while

gressing, there were crossing the

these negotiations were pro
Atlantic positive instructions to Monroe and Livingston to
complete the business at once, either to buy New Orleans and
the Floridas, or to notify France that we should take posses-
sion of them, and to withdraw at once from France and enter

into negotiations with England for alliance in the then threat-
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ened war against France: so important did the peaceful Jef-
ferson regard the possession of the Mississippi. -

But while the American ministers were secking only New
Orleans and the Floridas, as security for the free ran\'igu—
tion of the Mississippi, Napoleon brought face to face with
approaching war with England, saw the necessity of prepara-
tion for the contest, and voluntarily and we may imagine
abruptly opened the subject to Marbois, who having Bccn
secretary of legation to the United States at the close of the
Revolutionary war, was evidently believed by Napoleon to be
more favorable to American interests than Talleyrand. It
was on the tenth of April, and he had been declaiming forci-
bly about England and the probability of English ships making
a descent upon Louisiana. <1 know not whether they are
not already there™ he savs: «It is their usual course, and if
I had been in their place I should not have waited.” «I wish
if there is still time, to take away from them anv idea that
they may have of ever possessing that colony. [ think of
ceding it to the United States. T can scarcely say that I cede
it to them, for it is not yet in our possession.”  «If however,
I leave the least time to our enemies I should only transmit an
empty title to ti se Republicans whose friendship 1 seek.
They only ask one town in Louisiana: but I already consider
the colony as entirely lost, and it appears to me, that in the
hands of this growing power, it will be more useful to the
policy, and even to the commerce of France, than if I should
attempt to keep 1t.”"  Thus it seems that before Monroe
arrived in Paris, Napoleon had determined to part with Louis-
1ana, so that upon the arrival of Monroe there remained only
the question of price to be determined. Thus with all the
anxiety on the part of the Americans to control the navigation
of the Mississippi, despite the suggestions of war, and the
instructions then on the water, to secure the mouth of the
Mississippi by purchase from France if possible, and that fail-
ing, to prepare for alliance with England, the key to the suc-

s
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cessful result is given by the prophetic language of the first
consul soon to be emperor of the French.

«“This accession of territory, strengthens forever the power
of the United States, and I have just given to England a
maritime rival, that will sooner or later humble her pride.”

The sum to be paid to France was sixty million francs, and
the United States agreed to pay the claims known as the
spoilation claims, estimated at twenty million more, being at
the rate of two and one-half cents an acre.

The accepted boundaries of this imperial domain, were on
the cast from the Lake of the Woods to the most northerly
source of the Mississippi, thence along the Mississippi to the
thirty-first parallel, thence cast to the Perdido river and south
to the Gulf of Mexico, on the west commencing in the Rocky
mountains at an indefinite point, recognized by England as
the fortv-ninth parallel, thence along the Rocky mountains to
the head waters of the north fork of the Arkansas river,
along the Arkansas river to the one hundredth meridian of
longitude, thence south to the Red river, at a point north of
the mouth of the Sabine river, thence south to and along the
Sabine river to the gulf. In addition the so-called Oregon
country, comprising the present States of Washington, Ore-
oon and Idaho, was claimed as being conveyed by France to
us, and when the north limit of the forty-ninth parallel was
established, this was conceded.  This peaceful acquisition
doubled our territory, and made it necessary for the new
nation to be considered in the councils of the old world. From
it there have entered the Union fifteen States, and the fifteen
stars in the flag represent nearly twenty per cent of the entire
population.

The brief advantage given by the necessity and impetuosity
of the great Napoleon, undoubtedly has resulted in the per-
petuation of the union of the States, for had this magnificent
prize been held by France, subject to the disposition of the allies
in 1815, we cannot doubt but that the red ensign of England

would still wave over it, for the two mighty water-ways

S
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would have led to its population by a people with little inter-
est in the Atlantic States; or had England for once been
generous, and restored it to Spain, it would have separated
from that country only to found an empire by itself.

The iron rail has bound together the interests of the cast
and west.  The vision of La Salle is fulfilled by people of
another race. The Father of Waters flows through a mag-
nificent valley, peopled by prosperous millions and its popula-
tion is entirely loyal to the Constitution of the fathers. No
dream of separate empire disturbs the slumber of the ambi-
tious: fear of sectional injustice can no longer sway the
multitude, for the wealth and commerce of the valley is
increasing faster even than its population, and we may well
believe that as our people now control the policy of the Union,
so the political destiny of the continent will rest in the hands

of our children.




THE INTRODUCTION OF THE COMMON LAW
INTO [OWA.

BY EMLIN MCLAIN, CHANCELLOR OF THE LAW DEPARTMENT
STATE UNIVERSITY OF I10%WA.
Delivered April sth, 189:2.
I' WILL be important in the course of this discus-
ston to have a clear understanding of the meanine

b

of the terms < Civil Law” and “Common Lagy??

The term “civil law ™ is sometimes used to indi-
cate the portion of any system of law which determines pri-
vate rights and provides remedies for the adjustment of pri-
vate controversies. as distinct from criminal 1:1\-\'. which detines
public wrongs and provides for their punishment as offenses
against the state, or as distinct from military law by which
the military forces are governed and which is administered by
courts martial. ~ But this is not its meaning as used in iuri.\*‘-
prudence. As the name of a system of law. the « Civil I;il\\"‘
designates that system which was developed among  the
Romans and carried by them into all the countries of Europe
becoming subject to them. or to their civilization. while
the term < Common Law ™ indicates the system of law which
originated in England and has been carried by English speak-
g people to every part of the world. A

In ITtaly, France. Spain, Germany. Denmark, Sweden and
Norway, even in Russia, the Civil Law has furnished the
basis of the national system of law. In each country will be

found local customs and statutory provisions peculiar to that

<,
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country, but in each the student of law will study the general
principles of the Civil Law in order to secure a knowledge
of the fundamentals of the law, and the lawyer in arguing
cases, and the judge in deciding them will be guided by those
cseneral principles, so far as they are not directly modified or
superseded by particular statutes or customs.

On the other hand, the student of law i England, or in
any one of the United States (with one exception). or in
Canada, or India, or Australia. will be directed to a wholly
distinct system, and the lawyer and judge will refer constantly
to principles having a wholly different origin and  develop-
ment.

There is here one of the great and striking contrasts of
history.  The Romans put their impress upon the law. the
language, the literature, the religion, the political institutions.
of every people in Europe with whom they came in contact,
and barbarians who did not directly come in contact with the
Roman legions. and recognize allegiance to the Roman power,
nevertheless, as they advanced towards learning and enlight-
enment, found the only available channels for such advance-
ment leading toward the Roman civilization.  The savage
hordes which pushed into the south of Europe to possess
themselves of its sunny lands, its fertility and its accumulated
wealth, vielded not only to the influence of a milder climate
but also to the amelioration of a civilization that tended to
luxury in both its physical and its intellectual phases.

The study of the Civil Law was a part of the course of
initiation into this civilization and wherever there was an
effort to attain to the arts and polite learning of the Romans,
there the Civil Law was studied.  Thus it finally penetrated
the less hospitable regions of northern Europe.

From this steady, though tardy spread of civilization in the

north of Europe, some small tribes, remote and almost

unknown to the Roman world, but to which we trace our

English speaking race, were curiously exempted.  Before any

ravs of enlightment had penetrated their deep forests or
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shone across their morasses some portions of the Saxons
and kindred tribes had left their inhospitable climate, trav-
ersed in the rude barks of those barbaric times the wild
North Sea, and had attained a foothold in one little corner of
the Island of Great Britain, where the germs of civilization
had already sprouted under the influence of Roman power
and learning, but had sprouted at the end of the season, as it
were, when the warmth of the Roman summer was failing:
sprouted to be nipped and to perish in the chillness which
was beginning to creep toward the center of that magniticent
ancient world.  In regions where the season had been longer
its germs survived, to be warmed into life again when the
time came for the revival of learning.  In these far off
British Isles some germ might also have retained its vital-
ity during the long, long, dark winter, had only the soil
remained undisturbed.  But these ruthless Anglo-Saxons,
who had never yet learned to feel the slightest sympathy
with the enlightenment with which they now came in contact,
tore up its roots and exterminated every trace of it except a
few walls, and roads, and names of places, and made a razed
tablet for a new race history. Their brother Teutons, in the
wilderness of northwestern Europe, were reached at last and
conquered by Roman influence. though not by Roman arms,
but these had cut themselves off from such influence and de-
veloped a civilization of their own.

The statement that the Anglo-Saxons cut themselves off
from Roman influence must be taken in only a qualified
sense.  No people entirely cut off from exterior icfluence
has ever attained any considerable advancement in what with
us goes by the name of civilization. It may be that by civil-
ization, we mean our civilization: but at any rate, as we use
the term, civilization only exists to-day in those regions to
which it has spread, and cannot be said in any instance to be
indigenous. In this sense it may reasonably be claimed that
the civilization in the British Isles, spreading from them over

all parts of the world to which English speaking people have
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penetrated, came from Rome.  And in the same sense the
civilization of Rome came from Greece, and that of Greece
from some remote fountain head. Al I mean to say 1s that
the language, the laws, and the institutions of the Anglo-

Saxons were indigenous with them, and were not subjected

to the Roman influence until they had attained such definite

mdividuality that they remained Teutonic, and did not become
Latin: and this is especially noticeable in regard to the svstem
of law.  The Common Law, which is simply the develop-
ment of the customary law of the Anglo-Saxons in England,
has remained to this day a system wholly distinct from the
Civil Lanw and the only system which has thus completely
preserved its individuality, so that in the whole civilized world
there are simply these two legal systems.

Each of these systems has had its course of development,
during which it attained maturity and stability of form. The
Civil Law was originally simply the customary law of the
Roman city, symbolized to us by the so-called twelve tables,
which, however, were evidently not the law itself nor any
considerable part of it, but simply certain statutory modifica-
tions brought about by reason of some sort of social revolu-
ton in the Roman State.  From this tangible beginning, as
the result of many centuries of unconscious development and
conscious change, it reached a definite form in the Code, the
Digest. and the Institutes, prepared by Tribonian and his asso-
ciates under the authority of the Emperor Justinian, reigning,
by the way, at Constantinople, but representing the lLiatin
race as it still existed in the Western world, though its political
power was temporarily overthrown.  From this definite form,
stll further developing, not longer, however, as the system
administered by a political power, but now a part of the
Roman civilization, it spread through Europe, suffered an
cclipse with other enlightenment in the dark ages, revived
again with the renaissance, and finally culminated in its most
detinite. modern form in the Code Napoleon. The great

Bonaparte may still be known as the ruler under whom a
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system of law was perfected and given symmetrical shape..

after mankind has ceased to admire or even to recognize his
military genius.

The Common Law, as I have said. alone among the sys-
tems of civilized states, has a similarly complete and individ-
ual history.  The laws of Alfred were simply the embodi-
ment of the Anglo-Saxon customs.  And from those customs,
developing  through many  centuries, moulded. but by no
means subverted, by the Norman conquest, grew up that end-
less chain of precedent which connects every principle of
English Taw with the remotest antiquity.  The system has
felt the influence of the Civil Law, indeed, and there are
some who rate such influence as fundamental and far reaching.
Yet a careful investigation must show that it is superficial
and not fundamental.  As well claim that the prevalence of
words of I.atin origin in polite speech shows English to be a
Latin tongue, as to claim that the use by learned writers of
the thirteenth century of phrascology borrowed from the
Civil Law shows that system to be the basis of English law.

Those who sought education for eccclesiastical office and
preferment usually went to Rome, and there. as a part of
their education. studied the Civil Law, so that the Canon
Law, or the law of the church. was based almost entirely
upon the principles of that system.  Moreover, the system of
equity which became a source of rights and of remedies out-
side of those recognized by the Common Law. had also some
roots in the Civil Law, as follows: The Norman kings and
their successors down as late as the reign of Ilenry the
Fighth, had, as one of the principal officers of state. an
ccclesiastic as chancellor, whose function it was to serve as
personal advisor, and. as it was said, keeper of the king's con-
science.  He had other official duties but it was in this capac-
ity that he was personally related to the king, and it was in
this capacity, too, that appeals for justice made to the king
as the source of all justice and superior to the courts, were

referred to him.  Thus the chancellor was called upon te
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decide questions not directly cognizable by the ordinary
courts, requiring for their determination the application of
principles of justice and equity not satisfactorily furnished by
the Common Law. In this sense the chancellor did not ad-
minister the Common Law, for if the cause was to be decided
by that svstem, there was no occasion for reference to him.
;\‘nd thu:; he had occasion to scek other guidance than that
furnished by the rules of the Common Law courts. Such
couidance In: found largely in his conception of natural justice,
but to some extent he found it also by reference to the more
fully developed system of the Civil Law, and especially hu‘
!"nu;ld i the Canon Law, based on the Civil Law, forms of
procedure more suitable for his purpose than those of the
L‘nmmun Law system, for he was confessedly to try cases to
which the Common Law forms of action were not applicable,
and he was to try them without a jury, which was essential
to Common Law procedure.

It is difficult to say to what extent the system of equity
growing up outside the law was indebted for its principles
and procedure to the Civil Law. It is probable that it was
the result of the needs and circumstances under which it was
developed, to a much greater extent than of any extrancous
influence: but to whatever extent the Civil Law did serve as
4 model or a source of equity jurisprudence, it has been far
reaching in its results, for there is no question that although
equity as a distinct system of rights and remedies 1s n nun?u
being contracted, and is likely to entirely disappear, yvet, i
fact, its benign principles have permeated every branch of the
law, and both as to pleading and as to remedies, the law
itself has been enlarged and ameliorated to give that recog-
nition of rights and those convenient remedies, which for a
long time could be had only in courts of equity. .

The law of England became indebted to the Civil Law in
still another way. Jurisdiction of maritime affairs was exer-
cised by the Court of Admiralty, and as commerce was

originally carried on most extensively by states and cities
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recognizing the Civil Law, it was natural that in the admiralty
court those principles should be followed, and the rights ;m;i
the remedies should be in accordance therewith: so that to
this day, jurisdiction of the admiralty courts is administerced
in accordance with Civil Law doctrines.

It is worthy of note that Scotland still has a system of
jurisprudence based upon the Civil Law, which is doubtless
due to the prevalence at her court during the time of her
independence of the French influence.  [Ter civilization was
later in development than that of England and she had not
therefore, a system of jurisprudence of her own to oppose to
that of the alien power, so that she was an easy conquest.

The loyalty of England to her own rude system of law,
and her jealousy of the encroachment of a foreign system
are well illustrated by the contests of the L'unnnunA Law
courts, first, with the ecclesiastical courts, then with the courts
of equity, and finally with the admiralty jurisdiction. Ty pi-
cal of these was the long struggle for supremacy between
the Common Law courts,. represented by ILord ACoke. the
Chief Justice, and the Court of Chancery, presided over by
Lord Bacon. The question was whether chancery u)u];i
enjoin the enforcement of a judgment of a court ‘uf law.
Coke had back of him the prejudices of the people, Bacon
was supported by the favor of the king.  The imperious and
arbitrary disposition of Coke was pitted against the duplicity
and the svcophancy of Bacon. Coke was vanquished, ])I;L
he had aroused such antagonism to the supremacy of the
Court of Chancery that its pretensions to control th(‘ actions
of courts of law were kept within narrow limits.

Conceding all that can reasonably be claimed as to the debt
of the Common to the Civil Law, it remains unquestionable
that the body of the law regulating the rights of English
speaking people was Teutonic in its origin, and has 1'etaiﬁcd.
throughout its long development, its integrity and individu-
ality.

%
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It is apparent, therefore, that wherever the political power
or civilization of the I.atin races has come in conflict with that
of the English race, such contest for supremacy has involved
also the question of the prevalence of the Civil or the Com-
mon Law. A system of law can no more be adopted from
an alien source, than can a system of language or of political
mstitutions, and wherever the English speaking people have
penetrated and become dominant, there has the Common Law
prevailed. The question, therefore, whether the Civil Law
should extensively influence, or more properly speaking,
should be an element, in the civilization of the region west
of the Mississippi, was determined by the same influences
which determined whether that region should belong to the
French or the Spaniards on the one hand, or to the English
speaking people, on the other.  The solution of that question
depended upon events as old as the contest in the forests of
Germany between the armed legions led by Varus, and
the German barbarians, yet unchristianized, under their hero,
Herman, or Arminius: upon whether the Angles and the
Saxons should be successful in overthrowing Roman civiliza-
tion in the south of England: whether the French and Span-
ish power should hold the discoveries and settlements made
by De Soto and La Salle and Marquette, and all those daring
explorers, who ascended the St. Lawrence, explored the great
lake region. penetrated to the Mississippi, both at its mouth
and at its source, and circumnavigated, as it were, the Eng-
lish settlements on the North American continent.  That
question depended upon the issue of the French and Indian
war, and finally was determined by the concession to the
United States of the territory covered by the Louisiana
Purchase, and its settlement by emigrants from the English
colonies.

The exact settlement of the question may be easily indica-
ted:  So long as Louisiana and the region claimed by reason
of the French and Spanish discoveries and settlements be-
longed to France or to Spain, it may be said to have
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been under the dominion of the Civil Law.!  When by
the Louisiana Purchase in 1803, the United States ac-
quired jurisdiction over this region, it was divided into two
parts, the Territory of Orleans, embracing, substantially, the
present State of Louisiana, and the District (afterwards called
Territory) of Louisiana, embracing the balance of the pur-
chase.  For the southern of these territories a government
was provided by act of Congress, similar to that for the Ter-
ritory of Mississippi, which was itself on the plan set out in
the Ordinance of 1787 for the government of the territory
northwest of the Ohio river, and to which reference will be
made hereafter.  Indeed, the beneficial provisions of the
Ordinance of 1787 for the protection of the white inhabitants

! That this system of law not only prevailed in the settlement at the mouth
of the Mississippi but extended over the whole region as far as any system of
law can be said to prevail in a territory largely unoccupied and ungoverned,
is shown by an incident of great historical interest in this connection, for an
account of which I am indebted to Hon. T.S. Parvin, of this city, who be
came cognizant of the transaction as clerk of the United States District Court
for Towa, in which the facts were shown for the purpose of establishing a title
After the cession of the region covered by the Louisiana Purchase was made
by France to Spain, and before its recession to France and purchase by the
United States, a grant was made (about 1790) by the Spanish government to
one Louis Honore Tesson of a tract of land situated at the head of the rapids
of the Mississippi above where Keokuk now is, and forming a part of the pres
ent town of Montrose, in Lee county, Towa. At this time the region was a
part of the provinece of upper Louisiana; with capital at St. Louis. A credito
of Tesson at St. Louis sued him in the court there, and getting judgment,
proceeded to cause levy to be made on this tract of land. The officer of the
court went to the premises, took therefrom a spadeful of carth to represent
the soil, a twig from an apple tree to represent the improvements, and an old
kettle to represent the goods of the owner, and conveying these to St. Louis
in a piroguc proceeded to sell the property by means of these emblems thereof,
according to the formalities of the Civil Law. Proclamation of the sale hav
ing been made in front of the cathedral after high mass on three successive
Sundays, on the fourth Sunday the property was struck off to Pierre Choteau
the creditor, one of the early pioneers of St. Louis. A copy of the deed
transferring the title under this judicial sale was introduced in the Federal
Court in this State to establish the title thus acquired. Here we have, then, a
judicial record of the fact that the Civil Law was once in force in what is now
called Towa.

il
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in their rights as citizens and participants in a free govern-
ment were  directly extended to this territory as they had
already been extended to the Territory of Mississippi, thus
assuring to them trial by jury, the writ of habeas corpus and
the elective franchise, but, alas! the guaranty of exemption
from the institution of slavery, which the Ordinance of 1787
had given the citizens of the Northwest Territory, was ex-
pressly denied.

For the northern portion a simpler government was pro-
vided, with capital at St. Louis, and for judicial purposes it
was annexed for a short time to the Territory of Indiana,
with capital at Vincennes, lately organized (on the admission
of Ohio into the Union) out of the Northwest Territory.
Afterward it was given a separate judiciary.

In the statutes of the United States for the government of
these two territories it was specially provided, however, that
the laws in force when the acts took effect should continue in
force except as they should be inconsistent with such acts, or
should be subscquently modified or repealed. By this lan-
cuage it was evidently intended that the Civil Law should
continue to be the system of law for this region, except so
far as moditied by the introduction of jury trial, habeas cor-
pus. and a republican form of government. It was specially
provided as to the Territory of Orleans that the provisions of
the Ordinance of 1787, relating to estates and descent of prop-
erty, should not be applicable, thus leaving in force the Civil
Law as to real property.

In this Territory of Orleans which subsequently, on its
admission, became the State of Louisiana, the Civil Law was
expressiy recognized by the adoption in 1808 of a Civil Code,
substantially embodying the Code Napoleon, which had gone
into effect in France in 1804 and had already been adopted. or
was soon afterwards adopted, in the Netherlands, Spain, and
Italy. Some modifications, due to the embodiment of laws
introduced by Spanish authority, were made, but in the main
the Code Napoleon remains to this day the basis of the juris-
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prudence of the State of Louisiana relating to civil affairs.
As to criminal law, the principles of the Common Law werc
imtroduced, entirely superseding those of the Roman system,
and as already indicated, jury trial, even in civil cases, and
the proceeding by habeas corpus were also introduced from
the Common Law.

After the southern territory was admittéd into the Union
under the name of Louistana, the northern territory was
redrganized (1812) as the Territory of Missouri. and in this
statute there was a stillymore complete embodiment of the
principles of the Common Law and of a republican form of
covernment.  Indeed. nearly all the guaranties of rights and
liberties found in the Ordinance of 1787 and in the Constitu-
tion of the United States were expressly made applicable to
this territory, and it was provided that judicial proceeding
should be according to the Common Law and the laws and
usages in force in the said territory. DBy a territorial act
(January 19, 1816, Territorial Laws of Missouri, Vol. I. page
136, the Common Law of England was adopted as the «rule
of decision” so far as not in conflict with the “laws of this
territory.”  To what extent these last provisions substituted
the Common Law for the Civil LLaw it would be ditlicult to
determine. The act of the legislature evidently contemplated
the introduction of the Common Law. so far as not contrars
to the Territorial statutes. and this system was doubtless thus
extended over all the region embraced in the Territory of
Missouri as then organized.  As we shall immediately see,
however, the Common Law was introduced in a more unequiv-
ocal way over that portion of this territory north of the
present State of Missouri.

From 18520, when the State of Missouri with its present
boundaries was admitted into the Union, the territory north
of it remained without government until 1834. when that por-
tion of it east of the Missouri and White Earth rivers. in-
cluding, therefore, the present States of Iowa and Minnesota

and a great part of the two Dakotas, was made part of the

T
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Territory of Michigan! which then extended to the Missis-
sippt river. The Territory of Michigan, as a part of the
Northwest Territory, was subject to the Ordinance of 1787,
and by this incorporation into the Michigan Territory what
is now lTowa came directly and explicitly under this ordinance,
the provisions of_ which, as has already been seen, were
largely, although not completely, embodied in the laws gov-
erning the territories of which it had previously formed a
part: and the Ordinance is therefore of interest to us because
not merely indirectly but in the end directly. it was the ground-
work upon which our state government was organized, and
the state admitted into the Union.

[t is proper to refer more fully, therefore, to the Ordinance
of 1787, «“for the government of the Territory of the United
States, Northwest of the Ohio river.,” and it may at once be
designated as one of the noblest works which the legislative
genius of the English people has ever produced. It embodies
those guaranties of liberty, equal representation, judicial pro-
cedure according to the Common Law, and the general pro-
tection of the law of the land, the inviolability of contract
rights and the rights of habeas corpus and trial by jury,
which form the characteristics of republican government on
American soil. It will be noticed that it was adopted by the
Congress of the Confederation before the Federal Constitu-
tion went into effect, but the convention which framed the
Federal Constitution was in session at the very time of the
adoption of this Ordinance and undoubtedly it is to be looked
upon simply as the forerunner and first embodiment of those
principles which were already being discussed and incorpora-
ted into the Constitution itself.

Thus it was, then, that the territory now constituting the
State of Towa, first by the incorporation with the Territory

1 Act of Congress of June 28, 1834, 4 Stat. at Large, 7o1, which gave to the
inhabitants of the annexed Territory the same “privileges and immunities ”
and subjected them “to the same laws, rules, and regulations, in all respects,
as the other citizens of Michigan Territory.”

Ky =
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of Michigan, subsequently as a part of the Territory of Wis-
consin after the State of Michigan was admitted into the
Union, finally as a Territory by itself, and then as a State, in-
herited by definite provisions the Common Law of England.!

But these technical provisions of Congressional enactments,
interesting as they may be, are not the foundation of our
right to the Common Law. The prevailing system of law
for a people is determined rather by the nationality of that
people than by any proclamation or code of legislation.  The
portions of the Louisiana Purchase settled by the French and
Spaniards retained the Civil Law because it was the law of
the people.  IHad the emigration into the purchase continued
from French and Spanish sources the Civil Law would un-
doubtedly have spread over the whole region. But as a
matter of fact the tide of emigration to this new country was
not through Louisiana from France and Spain, but was from
the English colonies to the east, and those emigrants brought
with theni the Common Law.  That our peculiar legislative
history is not the fundamental cause of the prevalence of the
Common Law here is illustrated by the cases of Kansas,
Nebraska, Colorado and all the states formed out of portions of
the Louisiana Purchase west of the Missouri river over which
the Ordinance of 1787 was never extended, but where the
principles of the Common Law have prevailed without doubt
or question. It was just as inevitable that the proceedings of
the courts for such a people should be in accordance with the
Common Law and not with the Civil Law, as that the lan-
guage used by these courts in their proceedings should be
the English language and not the French or Spanish.  The
people settling these regions and bringing them within the

bounds of civilization and government took the Common

! In tracing the legislative history of the territory embraced in the State
of lowa I have been greatly aided by, and have largely relied upon, an article
entitled *¢ Historical Bibliography of the Statute Law of Iowa,” by Hon. T. L.
Cole, of Washington, D. C,, in the Law Bulletin of the State University of
Iowa, Number Two.
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Law under the bows of their covered wagons just as uncon-
sciously and certainly as they took the Yankee, or the New
York, or the Pennsylvania brogue, and the belief in civil
liberty, and the conviction that this was to be a mighty coun-
try. IHad the emigration come from the ILatin population
pouring into Louisiana, the history would have been different,
as indeed it would have been, had Varus overcome Arminius,
or had the Saxons not invaded Great Britain, or had England
instead of France been defeated in the great contest for the
regions north and west of the original English celonies.

Thus it was, too, that the Common Law was carried into
the regions acquired from Mexico, so that in Texas and in
California the law is not that form of the Civil Law which
prevailed there by inheritance from Spain but is as pure and
complete an embodiment of Common ILaw principles as is
found anywhere within the limits of the United States. The
only monuments of the previous existence of Mexican laws
and institutions are the titles to lands derived through the old
Spanish and Mexican grants.  In Florida where the Civil Law
was introduced by the Spanish, it was specially provided by
legislation, on the admission of the state into the Union, that
the Common Law should prevail. In every state of the
Union, except Louisiana, the Common Law has been recog-
nized as the system which the people brought with them, or
adopted as that best suited to a republican form of govern-
ment,

It would seem that in general there has been a natural
pride among the English speaking people in America, that
they have the Common Law. 3ut the bitterness of the
struggle for Independence, and of the subsequent struggle in
the War of 1812 for recognition as a power entitled to respect
among the civilized nations of the world, has sometimes led
to an attempt to disclaim the inheritance of the English judi-
cial system. Nowhere, so far as I know, has there been any
inclination to resent the adoption and recognition of the Com-

mon Law as such. But in respect to parliamentary modifica-
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tions of the Common Law, especially such modifications as
were made during the colonial period, there has been at times
a strong effert to reject them entirely.  Thus in several
states it been provided, either by constitutional or statutory
enactment, that the laws of England or the decisions of il‘.\‘
courts shall not be recognized or cited, and an early territo-
rial legislature of Iowa enacted a statute (h:cl;lrin«_;‘ that no
statutes of Great Britain should be recognized in ihis terri-
tory,—a foolish piece of bravado, which as the court of lowa
pointed out, would, if made effectual, deprive us of all those
ameliorating statutes which were so instrumental in changing
the Common Law from the judicial system  of h;u'h;l‘mu‘s
times to a system applicable to a civilized people, a result
which the court was able to avoid by a most ingenious
and satisfactory use of the power of judicial construction. i
In New Jersey, Pennsylvania and Kentucky it was enacted
that no decision or treatise by a British judge or author, made
or published subsequently to our l'll(l('}‘n‘lrl(lk‘ll\‘(‘. should be
cited in the courts, and indeed in Kentucky it was onlv the
influence of Henry Clay that prevented the passage of the
resolution in such fm'x'n as to exclude the citation of the deci-
sion of any DBritish tribunal or the treatise of any British
writer.®  That this attitude was the result of lunp(n'zn'\' rri-
tation and not of a settled antipathy to the Common L?l\\' as
a system is proved by the fact that Blackstone’s Commenta-
ries on the Laws of England, first published in 1765, were
constantly cited before, during and after the Revolution. in
the courts of America, and attained, it is said. a larger sale
during those vears in the American colonies than ALllt“\' had in
England. b

[t may not be uninteresting, in conclusion. to notice, briefly.
the essential differences between the Civil and the L‘unml(;n

17T = * r o . o
[he court decided that statutes of Great Britain meant statutes passe ]
subsequently to the Union between England a=d Scotland (1707) and not
. 707) i
statutes passed prior to that date. O Ferrall . Samplot, 4 Towa, 381
e a, 301,

2 MceMaster's History of the People of the United States, Vol 111,
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Law, in order that, if we should see fit to give ourselves to
a somewhat trite, but still fascinating, speculation as to
what might have been, we may know whether we ought to
regard it as a great fortune or a great misfortune that this
magnificent valley, which is destined to become the most
thickly populated portion of our country, has fallen under the
dominion of the latter and not of the former.

I think it must be said frankly that the Civil Law is the
product of a higher civilization than that under which the
Common Law has been developed. Perhaps we might not
agree in the use of the term «civilization.”  But I take it
that no unprejudiced person will claim that there is yet so
high a state of enlightenment and advancement in the arts and
sciences, in literature, in the amenities of life, and in luxury,
among the inhabitants of Great Britain or of the United
States as among the educated classes of the European conti-
nent.  Certainly in the United States, where people claiming
to belong to the best classes participate in the atrocities of
lynch law, and where the newspaper press either condones or
openly applauds such outrages, no great claim can be made to
a high state of civilization. 3ut if I am using civilization in
the correct sense, then it must be said that it is a self-limiting
process: that it tends to thwart its own growth, to sap its own
vitality, and that the civilization of the future will not be with
those peoples where it has now reached its highest point.  In-
deed, T think it takes no strongly prophetic eye to see the pros-
pect, at least, that in the future some Slavie or other race, now
deemed little better than barbaric, will have outstripped not
only the Latin, but the Teuton as well, in the struggle for
ultimate supremacy. The race of the finest nerve is not
likely to be that of the longest endurance.

And yet, bgcause when the Civil Law first came into con-
tact with the Common Law, the one was the system of a high
civilization while the other was the system of men yet little
better than savages (for I take it that the man of Shakes-

peare’s time even, was only civilized on the surface, and for
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special occasions), we are not necessarily to yield to the asser-
tions of those who claim such great supremacy for the Civil
Law. It must be remembered that the Roman system has
developed no new principles in centuries while the Common
Law as we know it has been practically made in the last two
hundred years. It is true it can trace its precedents back to
Edward the First, but no decision rendered prior to the time
of Elizabeth can be counted as of anything but historical
value, and, indeed, in the citation of cases for practical pur-
poses no one dreams of going back of the time of Blackstone,
a period of .only a century and a quarter.

As an illustration of the higher civilization embodied in the
Civil Law as compared with the Common Law, there would
be general unanimity, I think, in referring to the condition of
married women under the two systems. I say emphatically,
married women, for though it is often assumed that by reason
of her sex, woman as such is by the Common Law degraded
and wronged, yet the fact is that the Common Law has
always recognized the perfect equality in property rights, in
power to make contracts, in the vindication of her liberties,
and the protection of her property between the unmarried
woman and the man. The unmarried woman, under the insti-
tutions of England, which are still largely prevalent in the
United States, is not entitled to the elective franchise, nor to
hold public office, but those are mere political privileges hav-
ing no relations to her civil rights. It was only as an incident
of marriage that by the Common Law, the woman lost her
power to own or control property, to make contracts, or to
bring suits in the courts. DBut it must not be forgotten that
with these disadvantages, she had a total exemption from
liability under her contracts, and was in many ways granted
immunity from the burdens of legal relations.  As contrasted,
however, with this inequality in the condition of the married
woman under the Common ILaw it is usual to refer to the
doctrines of the Civil Law as illustrating a higher appre-
ciation of her intelligence and legal capabilities. By that

InTrODUCTION OF ComMoN Law iNxTo lowa. 8y

system in its present form, she may own property inde-
pendently of her husband, she may make contracts, and
indeed, she is in most respects in the same legal position as a
woman unmarried. But this situation is not due to any inher-
ent principles of the Civil Law, indicating a higher reverence
and respect for the married woman. By the earlier Civil
Law, she became absolutely the property of her husband, and
everything she had became his in his complete individual
right.  She passed under her husband’s hand by marriage, as
completely as a chattel passed under his hand, when he made
a purchase of it and paid the price. Indeed, the original
theory of the Civil Law with reference to the entire domestic
relations was that the head of the family had over all its mem-
bers, including his wife, his sons, whether of age or not, and
their families, the most absolute and despotic power, a power
extending to the control of the entire family property, and the
personal supervision of every member. Advancing enlighten-
ment ameliorated these laws, and finally brought about the
present independence of married women.  The same amelior-
ation has been brought about by advancing civilization,
although at a later period, in the Common Law, and to-day,
there is probably no state in the Union in which the rights of
married woman to her property, to her personal liberty, to
her freedom from control are not as complete as they are in
countries recognizing the Civil Law.!

The system of pleadings, or written presentations of the
claims of the respective parties, prevailing in the Civil Law,
may be considered as quite superior to pleadings at the Com-
mon Law which involved a great technicality and nicety of

1 [t is doubtful whether the amelioration of the Common Law as to married
women's rights was due in any way to the Civil Law. In Mississippi, where
one of the first statutes on the subject was passed—in 1839, I think—some said
the change was adopted from the laws of the Chickasaw Indians among whom
there was perfect equality among the sexes, whilst others attributed the pas-
sage of the statute to the efforts of a member of the legislature who was the
suitor for the hand of a rich widow whose property he wished to exempt, after

his marriage, from liability to be taken for his debts.
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judge’s foot, meaning to express thereby a great truth, which

has been too little recognized in determining the expediency
of a judicial system, that not any judge’s personal peculiari-
ties, or his individual opinions as to right and wrong, not the
size of his foot, nor the size of his conscience, nor the strength
of his judgment, nor the bias of his mind, should determine
the rights of parties, but some fixed, definite, certain, reliable
system of rules and principles, precedents you may call them
if you will, in accordance with which decisions will be made,
decisions which shall, therefore, be as free as the result of
human action can be from the variations due to the personal
element. It is a distinguishing merit of the Common Liaw
that it has eliminated so far as possible from the decision of
legal questions the personal equation.  And in order to more
effectually accomplish this result, so far as the law itself is
concerned, it has vested those matters which are peculiarly
subject to varying and uncertain opinion, that is, the facts in
the case depending upon the credibility of witnesses, and all
such elements of uncertainty, in a separate tribunal, the jury,
so that the judge is left as the priest to a formal system,
which prescribes to him fully his duties, and leaves in him
little discretion or power to exercise individual judgment.

The theory of the Common [.aw is that stability and cer-
tainty are, on the whole, better than the fluctuating rule of
abstract right. Indeed, it is astonishing to find how few ques-
tions can be decided as matters of abstract right, and how
greatly preponderating is the number in which the common
conscience would decree that it is the law which makes the
right.

As opposed to this system of precedent in which each case
is decided by analogy to other cases, the Civil Law system is
built up on abstract principles and general theories. It, too,
was originally founded on a body of precedents, but the pre-

cedents were the theoretical opinions of learned men, not

chargeable with any special duty to the partics in the con-
troversy, oiving their views on hypothetical cases. Now it
|
.
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may as well be said here, that no branch of science or scien-
titic knowledge has made any true advancement, or attained
from the present age any substantial recognition, which has
been developed by theoretical reasoning.  We recognize only
those things as a perfection of our knowledge which are
ascertained by the investigation of facts.  We pursue the
deductive method, whether in natural science, in metaphysics,
in polities, or in history. We search carefully, even minutely,
for the particular facts, and from them, cautiously, and with
hesitation, we draw our conclusions. Deduction is not exclu-
sive of induction, nor ever can be, but the basis of our
knowledge is deductive, and it is with caution and distrust
that we make generalizations.

Thus it is that the the methods of the Common Law are
after all more consonant with our modern civilization and
scientific theories than those of the Civil Law. And thus it is
that the Common Law has developed, and as I believe, with-
out question will develope, into a broader, more substantial,
more reliable and more adaptable system of jurisprudence
than can ever be evolved from the Civil Law system.

And as a system for a free people, our Common Law is
pre-eminently entitled to preference.  Mistakes of the jury
do not shake the confidence in the integrity of the judiciary.
The fact that the judge is administering

¢ a system over which
he has no control, and is applying rules which give him no
discretion in the exercise of his judgment, relieves him from
personal accountability for the result, though it may seem a
hardship to the suitor. And if we compare that great respect
for the law which is the peculiar characteristic of English
speaking people, and their confidence in the courts, which is
manifested in the peaceful acquiescence in the exercise by
them of higher authority than that of the executive or legisla-
tive branch, an authority so high that it may overthrow the
executive or legislative, in order to maintain the law, I say, if
we compare this respect for the law and courts, prevailing
uniformly among English speaking peoples with the disrespect
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and distrust which is felt toward the judge in France, who is
looked upon as a mere functionary of the government, sent
out from the central power to execute his own arbitrary will,
and generally believed to be in league with the other oflicers
of the government in the maintenance of their authority, and
to be so influenced by personal interests that a political oppo-
nent cannot have justice before him, we must frankly admit
that the Common Law has established its claim to be the best
system for a republican government.

The Common Law is at bottom a law for independent peo-
ple who seek principally to be let alone. It is not a paternal
system. Sumptuary laws in England—I mean sumptuary laws
in their proper sense, passed for the supposed protection of
the subject against his own folly, not police  regulations
which prevent the pursuit of a business which is a nuisance
to the public-—were not in harmony with it, though they were
sometimes imposed by arbitrary monarchs. The development
of the Common Law has been in the line of freedom of con-
tract, and of protection to self-development.

In the light of these considerations, I believe we may say
not only that the Civil Law has had but slight influence on
the general civilization of Iowa, but also that it is our great
advantage and good fortune that this influence has been so
slight, and that we have been inheritors of another system
better suited to our conditions as a people, and better fitted
to promote our continued advancement in civilization and
enlightenment.
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