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PART ONE—TITLE IIL
CHAPTER 5.

COUNTY JUDGE.

Secrion. 1. The county judge shall be elected at the first election
holden in August after this statute has been in foree thirty days, and
it such election does not take place in the year 1851, the county

judges elected in 1852 shall hold for the term of three years, and a

new election shall take place at the August election in 1855, and eve-
ry four years thereafter. _
2. The county judge is required to keep his office at the county
scat, and it is to be kept open for business at all usual times, and he
is the keeper of the county scal.
3. The county judge is hereby invested with the usual powers and

jurisdiction of county commissioners and of a judge of probate, and

with such other powers and jurisdiction as are conferred by this stat-
ute, and his official style may be either “county judge” or “judge of
(such a county,) naming it.

4. He is the aceounting officer and general agent of the county,
and as such is authorized and required— v

Firsr. To take the management of all county business and the
carc and custody of all the county property, except such as is by law
placed in the custody of another officer, and he shall have the con-
trol of all books, papers, and instruments pertaining to his office :

Secoxp. To audit all claims for money against the county, to draw
and zeal with the county seal all warrants on the treasurer for money
to be paid out of the county treasury:

Turp. To audit and settle the accounts of the treasurer, and those
of any other collector or receiver of county revenue, taxes, or in-
comes payable into the county treasury, and those of any person en-
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crusted to expend any money of the county, and to require them to
render their accounts as directed by law :

Fourri. To keep a distinct account with the treasurer of the coun-
ty for each several term for which the treasurer-may be elected, com-
mencing from the day on which the treasurer becomes qualified, and
continuing until the same or another person is qualified as treasurer,
in which account he shall charge the treasurer with the county tax
list,and with all sums paid him and for which he is accountable to the
county, and shall credit him with all orders returned and cancelled,
with all vouchers presented by him, with all commissions and deduc-
tions allowed him, with all money or other funds paid over to his suc-
cesgor, and with all other matters with which he is to be credited in
account : :

Frern. To keep a book to be known as the “minute book,” in which
shallbe recorded allorders and decisions made by him, except thosere-
lating to roads and probate affairs, and in which orders for the allow-
ance of money from the country treasury shall state on what account,
and to whom the allowance is made, dating the same and numbering
them consecutively through each year from the first day of January
to the thirty-first day of December inclusive :

Sixra. To keep a separate book for the entry of all proceedings and
adjudications relating to the establishment, change, or discontinuance
of roads ; and alzo separate hooks for the probate business :

Sevexti. To keep in some convenient form a book for the entry in
the order of issuance of the number, date, amount, and name of the
drawer, of each warrant drawn on the treasurer, which may be known
as the “warrant book,” and to number the warrants as above directed
in relation to the minute book:

Fiaara. Po institute and prosecute civil actions brought fer the
henefit of the county :

Nixvu. 'T'o superintend the fiscal concerns of the county and secure
their management in the best manner :

Texru. To keep an account of the receipts and expenditures of the
county, and on the first Monday of July annually, cause a minute
statement of them for the preceding year to be made out, with an ac-

count of all debts payable to and by the county, and the assets of

» £ Y b A <€
the county, and have a copy of the same posted at the court hous
door and at each of two other public places in the county, and cauxe
the original to be filed.
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Erevexri. To provide the necessary rooms, books, stationary, and
furniture for his office, and those of the treasurer and clerk of the
Distriet Court, and books for the county Surveyor, and rooms and fire
for the District Court, at the expense of the county, and when there is
a public building, rooms for such other county officers as he' may
allow:

5. As the judge issues warrants from time to time, he is required
to deliver to the treasurer a memorandum of the number, date,
amount, and drawers name of each.

6. Deeds for:the conveyance of lands and other contracts made
by the county which are to be formally executed, shall be in the
name of the county, executed by the county judge in his offieial ca-
pacity and acknowledged by him, and have the county seal affixed.

7. The county judge cannot act as attorney or counsellor in any
business which has or may come before him in his capacity as a
county judge.

8. He has authority to administer oaths and take the acknowledge-
ment of instruments whenever the same is required or permitted by
law, and in the performance of such acts the county seal shall be his
seal of office.

9. In case of a vacancy in the office of county judge and in ease
of the absence, inability, or interest of that officer, the prosecuting
attorney of the county shall supply his place; and when a party in
direct interest makes his affidavit to the fact of the interest of the
Jjudge, it will be his' duty to vacate his seat for the time being, and to
cause the prosecuting attorney to be notified to attend, and the judge’s
refusal so to do will be good cause for an appeal, which may be taken:
cither before the matter is heard, or after. When for the same causes
the prosecuting attorney cannot act, the county elerk shall fill the
place of the judge, and the affidavit must apply to both judge and
attorney. When, for any of the above causes, the judge, or the
attorney in his proper order, does not act, the record of the proceed-
ing must shew the fact and the cause.

10. The judge is required to procure for his county (where it has
not heen done) a copy of the field notes of the original survey of his
county, by the United States, and cause 'a map of the county to be
constructed in accordance therewith, on' a scale of not less than one
inch to a mile, and laid off into congreskional townships and sections,
to be kept open in the office of the judge, and the field notes to be
deposited in the same.
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11. The said judge i further required to cause a plat of each con-
gressional township in his county to be constructed, on a scale of not
less than two and a half inches to a mile, and divided into sections
and quarter sections, and subdivisions as subsequent occasion may
require, and cause the letter S, or some other suitable letter, to be

marked on each division and subdivision, which appears to be sold

according to the returns transmitted by the Auditor of State, as ob-
tained from the Land Offices.

12. The county judge may submit to the people of his county, at
any regular election, or at a special one called for that purpose, the
question whether money may be borrowed to aid in the erection of
public buildings; whether the county will construct, or aid to con-
struct. 5v'* road or bridge which may call for an extraordinary ex-
penditﬁ{‘”& ‘ivhether the county will subseribe to any work of internal
improvement; whether stock shall be permitted to run at large, or at
what time it shall be prohibited; and the question of any other local
or police regulation, not inconsistent with the laws of the State. And
when the warrants of a county are at a depreciated value, he may in
like manner submit the question whether a tax, of a higher rate than
that provided by law, shall be levied.

13. The mode of submitting such questions to the people, shall be
the following: The whole question, including the sum desired to be
raised, or the amount of tax desired to be levied, or the rate per an-
num, and the whole regulation, including the time of its taking effect
or having operation, if it be of a nature to be so set forth, and the
penalty for its violation if there be one, is to be published at least four
weeks, in some newspaper printed in the county. If there be no such
newspaper, the publication is to be made by being posted up in at
least one of thé most public places in each township in the county,
and in all cases, in at least five among the most public places in the

county including the above, and one of them in all cases at the door

of the court house, during at least thirty days prior to the time of tak-
ing the vote. All such notices shall name the time when such ques-
tion will be voted upon, and the form in which the question shall be
taken, and a copy of the question submitted shall be posted up at
each place of voting during the day of the election.

14. When a question, so submitted, involves the borrowing or the
expenditure of money, the proposition of the question must be accom-
panied by a provision to lay a tax for the payment thereof, in addi-
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tion to the usual taxes, as directed in the following section. and no
vote, adopting the question proposed will be of effect, unless it adopt
the tax also.

15. The rate of the tax shall in no case be more than one per-cent.
on the county valuation, in one year. When the object is to borrow
money for the erection of public buildings, as above provided, the
rate shall be such as to pay the debt in a period not exceeding ten
years. When the object is to construct, or to aid in constructing any
road or bridge, the anm}al rate shall be not less than one mill on g,
dollar of the valuation; jand when the object is to subscribe to any
work of internal improvement, the subscription must be of such sum
as will be produced by a rate named for a given number of years, and
which rate and number of years shall not cause the tota] <1m to ex-
ceed three per cent., on the valuation of the fiscal year i « iich the
subscription is made, and the county shall be held to no further pay-
ment than the sum which such rate produces annually; but)any of the

above taxes becoming delinquent, shall draw the same interest with

the ordinary taxes.

+16. The mode in which individuals may acquire stock thus sub-
scribed by the county, in any corporation or company, may be regu-
lated by the county judge, under the laws of the company or corpo-
ration. |

17. When it is supposed that the levy of one year will not pay the
entire amount the proposition, and the vote must be to continue the
proposed rate frum year to year, until the amount is paid.

18. The county judge, on being satisfied that the above require-
ments have been substantially complied with, and that a majority of
the votes cast are in favor of the proposition submitted, shall cause
the proposition, and the result of the vote to be entered at large in the
minute book, and a notice of its adoption to be published for the same
time, and in the same manner, as above provided for publishing the
preliminary notice; and from the time of entering the result of the
vote in relation to borrowing or expending money, and from the com-
pletion of the notice of its adoption, in the case of a loeal or police
regulation, the vote, and the entry thereof, on the county records,
shall have the force and effect of an act of the General Assembly.

19. Propositions, thus adopted, and local regulations, thus estab-
lished, may be rescinded in like manner and upon like notice, by a
subsequent vote taken thereon, but neither contracts made under

_' rape - — —



8

them, nor the taxes appointed for carrying them into effect, can be
rescinded.

20. The judge may submit the question of the adoption orrecission
of such a measure, upon his own meotion; and it is his duty so to do,
when petitioned therefor by one-fourth of the voters of the county.

21. The record of the adoption or recission of any such measure,
shall be presumptive evidence that all the proceedings necessary to
give the vote validity, have been regularly conducted.

22. In case the amount produced by the rate of tax proposed and
levied, exceeds the amount sought for the specific object, it shall not
therefore be held invalid, but the excess shall go into the ordinary
county funds. ; -

23. Money so raised, for such purposes, is specially appropriated,
and constitutes a fund distinet from all others, in the hands of the
Treasurer, until the obligation assumed is discharged.

AS A COUNTY COURT.

24. The county court shall bé considered in law as always open,
but for the transaction of business requiring notice the judge sha.ll
hold regular sessions on the first Monday of each month, except April
and August, and on the Tuesday following the first Monday of those
months.

95. When the district court is to sit in a county on any of the daysx
appointed in the preceding section for the session of the county court,
the latter shall be held on the Monday preceding, and when the coun-
ty judge is required by law to perform any duty which takes him from
his county on one of the appointed days, the session of the county
court shall be holden on the following Thursday, or such day as the
judge may appoint. ‘

96. Matters requiring a notice shall berheard in session only : bt}t
the judge may continue any business from a session to an intermedi-
ate day: and any matter may be heard out of session (the judge as-
senting) if all parties consent in writing, or if the record shew. t.hat
they are present and assenting. Other matters than those requiring

notice, and orders of an intermediate nature not affecting the merits
of matters requiring notice, may be heard and acted upon at any
time.

27. The “ minute book,” the ¢ warrant book,” the “ road book,” and
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the records of probate business, constitute the records of the county
court.

98. The county judge has authority to provide for the erection and
reperation of court houses, jails, and othernecessary public buildings
within and for the use of the county ; and such authority in relation
to roads, ferries, the poor and cases of bastardy, as is given in the
chapters relating to those subjects, and has such other powers as are
or may be given him by law. He shall determine the amount of tax
to be levied for county purposes, according to the provisions of law
in force at the time, and cause the same to be collected.

29. All questions in the county court shall be tried by the court,
except when it is otherwise provided.

30. An appeal is allowed (except when otherwise expressed) from
all decrees and decisions of the county court on the merits of any
matter, affecting the rights or interests of individuals as distinguished
trom the public, including an intermediate order involving the merits,
and necessarily affecting the decree or decision. The appeal shall
be taken within thirty days from the day on which the decision was
made, and shall be taken by claiming the appeal and filing in the
county office a 'bond with one or more sureties, and in a penal sum,
to be approved by the county judge or clerk ; which approval shall
be endorsed thereon, and with a condition in substance as follows :
that the appellant will prosecute the appeal with effect ; that if the
appeal be dismissed, or the judgment below affirmed, he will comply
with the judgment and the orders made by the court below, and that
he will pay all costs and sums of money which may be adjudged
against him in the court appealed to, and will comply with the orders
of that court. But the appeal shall be taken to the next term of the
district court in the county if there be ten days between the day when
the judgment was rendered by the county court and the day of the
sitting of the district court, and the matter shall stand for hearing at
that time if required by the appellee, subject to the ordinary rules of
practice.

31. Within twenty days from the day of the appeal, and within
five days in the case mentioned in the last paragraph of the prece-
ding section, the county clerk is required to file a transcript of the
proceedings in the matter in which the appeal is taken, authenticated
by the county seal, with the clerk of the distriet court, who shall enter
the same among the causes pending in that court.

REVISED CODE—?2
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32. If more than one person be concerned in the matter of the de-
cision from which the appeal is taken, any number of them may take
the appeal as above provided ; but, if the nature of the case admit
of it, the decision may be carried into effect as it regards those who
do not join inthe appeal bond. If the party entitled to an appeal
fails, without fault on his part, to claim or perfect or prosecute his
appeal, he may apply to the district court, which, upon being satisfied
of the above matter and that the case requires revision, may author-
ize an appeal to be taken upon such terms as it-deems reasonable,
and may take such order as may be requisite to give it effect. But
no appeal shall be thus allowed without due notice to those adversely
interested nor after one year from the act complained of.

33. In all cases in which the county court is empowered to render

judgment for a sum of money, or for costs, that court may 1ssue exe-

cution against the personal property of the party ; but when it is de-
sired to issue execution against real property, or to make the judg-
ment a lien upon it, a transcript of all the proceedings, and of the

judgment, shall be filed in the office of the district court, and an

abstract of the judgment entered in the judgment docket, and from
the time it is so filed and entered the judgment shall become as the

judgment of the district court, and be a lien on the real property of

the partyin all respects as a judgment of the district court, and exe-
cution may issue from that court as on its own judgments.

34. Transcripts of the records of, and copies of the papers per-
taining to, the county court, may be certified and signed by either the
clerk or the judge. ;

35. A trial by jury in the county court is not given unless the party
desiring it demand a jury, and it can be demanded in those'case.s
only in which such trial is expressly given. When there is a jury it
shall consistof six persons and the number of challenges shall be the.
same as in the court of a justice of the peace, and in the cases of
insane persons and apprentices, provided for in the chapters relating
to them, if they have no property by which to pay costs when ad-
judged against them the jurors shall be paid by the county.

36. As the judge of probate, the county judge has jurisdiction of

the probate of wills, the administration of the estates of deceased
persons, and of the guardianship of minors and insane persons.

37. The probate records shall be keptin books separate from those
of the other business of the county court.
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38. It is hereby directed that the business pending in either the
probate court or the court of the board of commissioners in any coun-
ty where this statute takes eflect be in its further progress conformed
to the provisions of this statute as far as practicable ; but no pro-
ceeding or matter shall become void for want of such conformity if it
he conducted legally according to the pre-existing statutes.

PART ONE—TITLE III.
CHAPTER 6.
CLERK OF THE DISTRICT COURT.

Secrion. 1 The Clerk of the Distriet Court is ex-cfficiothe clerk of
the county Court and the register of Probate.

2. He shall keep his office at the county seat, shall attend the
session of the District and county Courts himself or by deputy : keep
the records, papers, and seal of the District Court, and keep a ree-
ord of the proceedings of each of those courts in separate sets of
hooks, as may belong to his oflice, and as required by law under the
dir ection of the Judges of those courts severally.

3. The books and stationary of his office shall be procured at the
expense of the county.

4. The records of the District Court consists of the original pa-
pers constituting the causes adjudicated or pending in that cowrt,
and the books prescribed in the next section.

5. The Clerk is required to keep the following book for the busi-
ness of the District Court.

Firsr. A book containing the entries of the proceedings of the
court, which may be known as the “record book,” and which is to
have an index refering to each proceeding in each cause under the
name of the parties both plaintiff and defendent, and underthe name
of each person named in either party;

Secosp. A book containing an abstract of the judgments, having
in separate and appropriate columns the names of the parties, the
date of the judgment, the damages recorded, the cost, the date of
the issuance and return of executions, with the entry of satisfaction,
and other memoranda ; which book may be known as the “judgment
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docket,” and is to have an index like that required for the record book ;

Tump. A book in which to enter in detail the costs and fee in
each action or proceeding under the title of the same, with an index
like that required above, and which may be known as the “fee book;”

Fourra. A book in which to enter the following matters in relation
to any judgment under which real properfy is sold, entering them af-
ter the execution is returned ; viz, the title of the action, the date of the

Judgment, the amount of damages recorded, the total amount of

costs, and the officers return in full; which book may be known as the
“sale book,” and is to have an index like those required above

Frern. A book in which to make a complete record when required
by law ; and

Sixtr. A book in which to enter the proceedings in tax suits.

6. It is the duty of the clerk to keep a full and true record of the
proceedings in the county court in session, entering distinctly each
step in the- progress of any proceeding. But such record shall be
equally valid if made by the judge.

7. The clerk shall not be appointed by the county.court to the dis-
charge of any other duty than such as pertains to his office.

8. The Clerk of the District Court is required to report to
the Secretary of State on or before the first Monday in November
of each year the number of convictions for all crimes and misdemean-
ors in that court in his county for the year preceding; and such re-
port shall show the character of the offence and the sentence of pun-
ishment, the occupation of the convict and whether he can read and
write and his general habits, and also the expenses of the county for
criminal prosecutions during the year, including but distinguishing
the compensation of the prosecuting attorney.

9. For a failure to make such report, the clerk shall forfeit the
sum of ten dollars, to he recovered in the name of the State by a civil
action. And the certificate of the Secretary, under the seal of the
state and sworn to by him before a competent officer, that no such ve-
port has been received at his oflice; shall be evidence.
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PART ONE—TITLE 111
CHAPTER 7.

RECORDER AND TREASURER.

Seeroy 1. The recorder shall keep his office at the county seat 2
and it is his duty to record at length, and as speedily as possible, all
instruments in writing which may be delivered to him for record, in
the manner directed by law. v

2. Theperson who is elected recorder shall be treasurer of the coun-
ty, and hold his office for the same term as that of recorder, and as
treasurer shall be the collector of taxes, and if he omit to quality
either as recorder or as treasurer, it is a refusal of both offices.

3. It is the duty of the treasurer to receive all money payable to the
county, and to disburse the same on warrants drawn and signed by
the county judge, and sealed with the county seal, and not otherwise;
and to keep a true account of all receipts and disbursements, and hold
the same at all times ready for the inspection of the county judge.

4. When a warrant drawn by the judge on the treasurer is present-
ed for payment, and not paid for want of money, the treasurer shall
endorse thereon a note of that fact, and the date of presentation, and
sign it, and thenceforth it shall draw interest at the rate of six per
cent; and when a warrant which draws interest is taken up, the trea-
surer is required to endorse upon it the date, and amount of interest
allowed, and such order is to be considered as cancelled, and shall
not be re-issued.

5. When a person wishing to make a payment into the treasury.
presents a warrant of an amount greater thansuch payment, the trea-
surer shall cancel the same, and give the holder a certificate of the
overplus, upon the presentation of which to the county judge, he shall
file it, and issue a new warrant of that amount, and charge the frea-
surer therewith, and such certificate is transferable by delivery, and
will entitle the holder to the new warrant, which, however, must he
issued in the first deawee’s name.

6. The treasurer is directed to keep a book ruled so as to contain
a column for each of the following items in relation to the warrants
drawn on him by the judge; the number, date, drawee’s name, when
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paid, to whom, original amount, interest; and on receiving the mem-
oranda of warrants issued by the judge, to enter the particulars con-
tained in the memoranda, and on payment of the warrants, to enter
the remaining particulars. ’

7. The treasurer shall keep a separate account of the several
taxes for state, county, school and road purposes, opening an account
between himself and each of those funds, charging himself with the
amount of the tax, and crediting himself with the amounts paid over
severally and with the amount of delinquent taxes when legally au-
thorized so to do.

8. At the regular sessions of the county court in January, March,
July, and October, he shall present an account of all receipts and dis-
bursements at the treasury, from the time of his preceding account, to
the day preceding the meeting of the court, bringing down the bal-
ances of his preceding account, if any. -

9. At the July session of the court, or at such other period as the
court may direct, annually, he is required to present a full account of
the finances of the county as connected with his office, from the last
annual account, including the balance of taxes due on the tax list,
and he shall settle his accounts, and his vouchers being allowed, shall
be cancelled by having the word ¢ cancelled” written on the face of
them, and be filed in order, and kept in the county office, and the
treasurer shall be credited their amount on the books of the county.

10. The warrants returned by the treasurer shall be compared
with the warrant book, and the word “ cancelled” be written over the
minute of the proper numbers in the warrant book, and the original
warrants be preserved at least two years.

11. The treasurer is required to make weekly returns to the coun-
ty judge of the number, date, drawee’s name, when paid, to whom
paid, original amount, and interest, as kept in the book before di-
rected. ‘

12. A person re-elected to, or holding over, the office of treasurer,
shall keep seperate accounts for each term of his office.

13. No person holding the office of judge or clerk of the supreme
or district court, county judge, prosecuting attorney, or sheriff, shall
hold the office of county recorder, and if any person is elected to both
offices, his qualification for the one shall be a refusal of the other.
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PART ONE—TITLE III.
CHAPTER 8.
PROSECUTING ATTORNEY.

1. Ttisthe duty of the prosecuting attorney to appear, for the State
and county respectively, in all matters in which the State or county
may be a party, or interested, in the district or county courts in his
county; before any judge, on a writ of habeas corpus sued out by a
person charged or convicted of a public offence, the prosecution being
in his county; and in the supreme court, in any of the above proceed-
ings taken thither from his county; and in like manner to appear for
the State or county,in any proceeding brought to his county from an-
other, by change of venue; and he is authorized, when he deems it
advisable, to appear before justices of the peace in the initiatory pro-
ceedings in criminal cases.

2. But when any such proceeding is sent to another county, by
change of venue, the attorney, for the county in which it originated,
may follow it to the other county, and attend to it there, in which case
it shall not be obligatory upon the prosecuting attorney of the county
to which it is changed to attend to the matter, if he receives notice of
such intention from the original prosecuting attorney ten days before
the sitting of the court at which it is to be heard.

3. It is also the duty of the prosecuting attorney, to give legal ad-
vice to the state and county officers, in matters pertaining to his own
county.

4. In the absence of the prosecuting attorney, and during his ina-
bility to act in any proceeding, the court, before which it is pending,
may appoint a person to supply his place, and the county judge may
make such appointment in writing, in any county business, and alzo
in any criminal prosecution which, in his opinion, requires attention
before the sitting of the District Court, and such appointment, made
before the action of the district court, will be valid.

5. The person so appointed, and performing the duty, will be en-
titled to his compensation, as if he were the prosecuting attorney.

6. The county judge may employ other counsel, with the prozecut-
ing attorney, when he deems it advisable.
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7. Each county shall compensate its attorney, for county business
and for criminal prosecutions, and his compensation, when it is not
defined by law, shall be such as may be allowed by the county court,
either by way of annual salary or upon bill rendered. For civil busi-
ness, in the name of the State, and for proceedings in quo warranto
and mandamus, when not prosecuted in behalf of an individual ex-
clusively, the State is held to compensate him. But when the prose-
cuting attorney acts in the place of the county judge, he will be en-
titled to receive two dollars a day, to he paid from the county trea-
Sury. »

PART ONE—TITLE III.
CHAPTER 9.
SHERIFF.
1. It is the office of the sheriff, and his deputies, to serve, or other-

wise execute, according to law, and return, all writs and other legal
process, issued by lawful authority, and to him or them directed and

committed, and to perform such other duties as may be required of

him by law.

2. His disobedience of the command of any such process, is a con-
tempt of the court from which it issued, and may be punished by the
same accordingly, and he is further liable to the action of any person
injured thereby.

3. He has the charge and custody of the jail or other prison of his
county, and of the prisoners in the same, and is required to receive
those lawfully committed, and to keep them himself, or by his deputy
or jailor, until discharged by law.

4. The sheriff, and his deputies, are conservators of the peace, and
to keep the same, or to prevent crime, or to arrest any person liable

thereto, or to exccute process of law, may call on any person to their
aid; and, when necessary, the sheriff may summon the power of the

county.

5. The sheriff shall attend upon  the district court, at its sessions.
in his county, and he is allowed the assistance of three constablex.
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and of such further number as the court. may divec; whoge appoini-
ment constitutes them special constables; and he shall also attend the
com‘fs; held by the county judge, when required by him.

6. No sherift, deputy sheriff, coroner or constable, shall appear in
any court as attorney or counsel for any party, nor make any writ-
ing or process to commence, or to be in any manner used in the same,
.and such writing or process, made by any of them,shall be rejected.

7. No sheriff, nor his deputy, coroner ar constable, shall become the
purchaser, either directly or indirectly, of any property by hira expos-
«ed to sale under any process of law, and every such purchase is abso-
lutely void.

8. Sheriffs and their deputics may execute any process which
may be in their hands at the expiration of their office, and in case of
‘a vacancy occuring in the office of sheriff from any cause, his depu-
ties shall be under the same obligation to execute legal process then
in his or their hands and retern the same as if the sheriff had contin
utd in office and he and they will remain liable under the provisions
of'lawv -as in other cases.

9. Where a sheriff goes out of office he shall deliver to his succes:
sor all books and papers pertaining to the oflice, property attached or
levied upon, except as provided in the preceding section, and all
prisoners in the jail, and take his receipt specifying the same, dnd
such receipt shall be suflicient indemnity to the person taking it. -

10. " On the election ‘or appointment of a new sheriff all new pro-
cesses shall issue to such mew sheriff. ‘

11. Tke sheriff of each county shall perform the dutics of asses:
sor, -and:one bond and oath cover the duties of both offices. Theé
deputiesof the sheriff are mot his doputles as asaessor, but he mas‘
appoint an assistant assessor.

‘12, To aid in his duties as assessor he is required to make and
keep a plat of cach Congressional township of his county, protracted
on a scale to be directed by the county judge, but not less than two
inches to a mile, divided into sections and quarter sections, and to be
sub-divided as oceasion may require, on which he shall rhark out
ach parcel of land sold, and enter the owners name, which may be
altered from time ‘to time, as the owner ship of the property changes,
and such plats shall be arranged in order and put together, and the
whole shall be renewed at leastas often as an assessment of real

estate is made.

RLVISLD coDg. —
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13. 'The stationary and printing requisite in the discharge of the
duties of the assessor shall be paid for from the county treasury.

PART ONE—TITLE IIk.
€HAPTER 10.

CORONER.,

!. Itistheduty of the coroner to perform all the duties of the sher-
iff, except those of Assessor, when there is no sheriff, and in cases
where exception is taken to the sheriff as provided in the next section.

2. In all proceedings in the courts of record, where it appears from
the papers that the sheriff is a party, and where in any action com-
menced or about to be commenced, an affidavit is filed with the clerk
of the court stating a partiality, prejudice, consanguinity, or interest
on the part of the sheriff, the clerk or court shall direct process t9 ‘the
coroner, whose duty it is to execute it in the same manner as it he
were sheriff.

3. When there is no sheriff, deputy sheriff, or coroner qualified to
serve legal process, the clerk of the district eourt may, by writing un-
der his hand and the seal of the court, certifying the above fact, ap-
point' any suitable person specially in each case to execute such pro-
cess, who shall be sworn but he need. not give bond, and his return
shall be entitled to the same credit as the sherift’s, when the appoint-
ment is attached thereto.

4. The coroner shall hold an inquest upon the dead bodies of such
persons only, as are supposed to have died by unlawful means.—
When he has notice of the dead body of a person supposed to have
died by unlawful means, found or being in his county, he is required
to issue his warrant to a constable of his county requiring him te

summon forthwith three lawful men of the county to appear before
the corener at a time and place named in the warrant.

5. The warrant may be in substance as follows :

State oF lowa, '
County.
To any Constable of the said Counly, greeting :

In the name of the State of lowa you are hereby required to sum

Aday of —, A. D. 18—, before
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mon forthwith, three lawful men of your county, to appear befuré me
at (name the place) at (name the day, hour, or say forthwith,) then
and there to hold an inquest upon the dead body of ———— there
lying, by what means he died.
Witness my hand this day of A.D. 18—,
(Signed) A. B., Coroner of county.

6. The constable shall execute the warrant, and make return there-
of at the time and place named.

7. If any juror fails to appear the coroner shall cause the proper
number to be summoned or returned from the bystanders immediate-
ly, and proceed to empannel them and administer the following oath
in substance :

~ You do solemaly swear (or affirm) that you will diligently inquire,
and true presentation make, when how, and by what means the per-
gon whose body lies here dead came to his death, according to your
knowledge and the evidence given you. So help you God.

8. The coroner may issue subpceenas within his county for witness-
es, returnable forthwith, or at such time and place as he shall therein
direct, and witnesses shall be allowed the same fees as in cases before
a justice of the peace, and the coroner has the same authority to en-
force the attendance of witnesses, and to punish them and jurors for
contempt in disobeying his process as a justice of the peace has
when his process issues in behalf of the State.

9. An oath shall be administered to the witnesses in substanceas
follows:

You do solemnly swear that the testimony which you shall give to
this inquest, concerning the death of the person here lying dead, shall
be the truth, the whole truth, and nothing but the truth. So help
you God.

10. The testimony shall be reduced to writing under the coroner’s
order, and subscribed by the witnesses. i)™

11. The jurors having inspected the body, heard the testimony,

. and made all needful inquiries, shall return to the coroner their inqui-

sition in writing, under their hands, in substance as folllows, and sta-
ting the matters in the following form suggested, so far as found :

State oF Iowa,
Counry.

An inquisition holden at

,.in county, on the —
coroner of the said county,
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—— (or a person unknown) there lying dead, hy
the jurors whose names are hereto subscribed. The said jurors upon
their oaths do say (here state when, how, by what person, means,
weapon, or accident, he came to his death, and whether felloniously.)
In testimony whereof the said jurors have hereunto set their hands

the day and year aforesaid ; which shall be attested by the coroner.

12. If the inquisitionfind that a crime has heen committed on' the
tleceased, and name the person whom the jury believe has committed
it, the inquest shall not be made public until after the arrest directed
in the next section.

13. If the person charged be present, the coroner may order his ar-
rest by an oﬁu-m or any other person present, and shall then make a
warrant requiring the officer or other person to take him before a jus-
tice of the peace.

14. If the person charged be not present, and the coroner believes
he can be taken ; the coroner may issue a warrant to the sheriff and
constables of the county, requiring them to arrest the person and take
him before a justice of the peace.

15. The warrant of a coroner in the above cases shall be of equal
authority with that of a Jjustice of the peace, and when the person
charged is brought before the justice he shall be dealt with as a person
held under a complaint in the usual form.

16. The warrant of the coroner shall recite substantially the trans-
actions before him, and the verdict of the jury of inquest leading to
the arrest, and such warrant shall be a sufficient foundation for the
proceeding of the justice instead of a complaint.

17. The corner shall then return to the district court the inquisi-
tion, the written evzdence, and a list of the witnesses who te‘ftlfy ma-
terial matters.

18.  The coroner shall cause the body of a deceased person, wl‘hch
he is called to view, to be delivered to his friends, if any there be, but
if not, he shall cause him to be decently buried, and the expense to be
paid from any property found with the body, or if there be none, from
the county treasury by certifying an account of the expenses, which
bemcr presented to the county judge shall be allowed by him, if deemv
ed reasonable, and paid as other claims on the county.

19, VVhen there is no coroner, and in case of his absence or ina-
bility to act, any justice of the peace of the same county is authoriz-
ed to perform the duties of coroner, in relation to dead bodles and

#pon the body of
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in such case he may cause the person charged to be brought before
himself, by his warrant, and may proceed with him as a justice of the
peace.

90. In the above inquisition by a coroner, when he or the jury
deem it requisite, he may summon one or more physicians or surgeons
to make a scientific examination, and may allow in such case a rea-
sonable compensation instead of witness fees.

PART ONE—TITLE 11L
CHAPTER 11-
COUNTY SURVEYOR.

Secrion 1. It is the duty of the county surveyor to make all sur-
veys of land within his county which he may be called upon to make,
and his surveys shall be held as prima facia correct. .

2. The field notes and plates made by the eounty surveyor shall
be transcribed into a well bound book, under the supervision of the
surveyor, when desired by a person interested, and at his expense.

3. Previous to making any survey he shall furnish himself with a
copy of the field notes of the original survey of the same land, if’
there be any in the office of the county judge, and his survey shall be
made in accotdance therewith.

4., He is required to establish the corners by taking bearing trees,
and noting particularly their course and distance, but if there be no.
trees within reasonable distance, the corners are to be marked by
stones firmly placed in the earth, or by mounds.

5. It is his duty when requested, to furnish the person for whom.
the survey is made, with a copy of the field notes and plat of the sur-
vey, and such copy, certified by him, and also a copy from the re-
cord, certified by the county judge, or clerk with the seal, shall be

‘prima facie evidence of the survey, and of the facts herein required to

be set forth and which are stated accordingly, between those persons
who join in requesting it, and any otherjperson then concerned who
has reasonable notice that such a survey is to be made and of the time
thereof.
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6. The county judge is required to furnish a substantial, well
bound book, where it is not now done, in which the field notes and
plats made by the county surveyor may be recorded.

7. The plat and record shall show distinctly of what piece of land
it is a survey, at whose personal request it was made, the names of the
chainmen, and that they were approved and sworn by the surveyor,
and the date of the survey ; and the courses shall be taken according
to the true meridian, and the variation of the magnetic
true meridian stated.

8. The necessary chainmen and other persons must be employed
by the person requiring the survey done, unless otherwise agreed; but
the chainmen must be disinterested persons, and approved of by the
surveyor, and sworn by him to measure justly and impartially to the
best of their knowledge and ability.

from the

PART ONE--TITLE III.
CHAPTER 12.
SALARY OF CERTAIN COUNTY OFFICERS.

1. The county judge, the clerk of the district court and the recor-
der, are each entitled to receive as the only compensation for the
performance of the several duties of their offices, (unless as otherwise
expressed) an annual salary to be paid quarterly from the county
treasury, and to be ascertained and graduated as follows ;

It shall in no case be less than three hundred dollars; and if the
latest census taken by the state or the United States shew a popula-

tion in the county of between two and three thousand inhabitants, the -

salary shall be four hundred dollars ; if a population of between three
and four thousand inhabitants, five hundred dollars ; if between four
and five thousand fnhabitants, five hundred and fifty dollars; if be-
tween five and six thousand inhabitants, six hundred dollars : 3 and
when the population amounts to six thousand the salary shall be in-
creased twenty-five dollars for each additional thousand inhabitants.

2. Each of the above officers is required tokeep an account of all
the fees received by him as prescribed by law for his office, entering
the date, amount. and name of the person paying them, and the book
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sontaining such aceount shall be opened to tbc inspection of any pers
son, and be permanently preserved in his office.

3. The said officers may receive such fees to their own use joint-
ly, to the extent of their several salaries, and to that end shall have an
accounting together as ' often as once in each quarter at the ses-
cions of the county court in January, April, July, and October, when
they shall make an exhibit of the amount of money received by each,
which shall be entered in the minute book, and the amount of money
received by all, shall be equally divided between them, the amount
received in one year not exceeding the amount of their salary for the
year. Ifthe money is less than the amount due them in any quarter,
they may draw the balance due for the quarter from the county trea-
sury. or they may await the event of future accountings, and draw at
any future quarter. Each of them shall make a general settlement of

. the above accounts at the end of his term of office.

4. When the county warrants are at a depreciated value, the said
officers will be entitled to receive them at their depreciated value, and
be allowed an additional rate, corresponding with the rate of depreci-
ation, but the rate of depreciation must first be certified by the prose-
euting attorney, or in his absence, by the sheriff, and the certificate be
entered in the minute book of the county court. | When there is a bal-
dnce of fees above the amount due the above officers for the year, it
shall be paid into the couuty treasury.

5. The above accounts of fees shall be examined and approved at
teast once in each year, which shall be at the July sessions of the
county court, or at such other time after that as the court directs. The

judges account shall be examined and approved by the prosecuting

attorney.

6. The judge of any county may submit to the people of the county
the question whether the salary of the above officers, or any of them,
shall be raised, in the manner provided in chapter five, for submitting
other questions.

-
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PART ‘ONE-TITLE IIL.
CHAPTER 13.
TOWNSHIPS AND TOWNSHIP OFFICERS,

1. The townships now defined and establisked shall rethain, sub:
Ject to alteraticn, as provided in this chapter.

2. The county court, of each organized county, shall divide the
same into townships, s the convenience of the citizens may require,
accurately defining the boundaries thereof, and may from time to
time make such alterations in the number and houndaries of the
townships as it may deem proper, but no township shall be less than
six miles square, and wlhen practicable, is required to conform to the
congressional townships. |

3. The description of the boundaties of each township, and all alte-
rations in them, and of all new townships, shall be reeorded in full in
the records of the county court and of the township.

4. There shall be in each township three trustees, one clerk, two
constables, and two justices of the peace, except that where any
township includes an incorporated town, either two, three, or four

constables, and justices as the trustees may order, may be elected in
‘such township, two at least of whom shall reside in such town.

5. The trustees are empowered to call meetings of the township,
in which one of them ghall preside, to direct the place of holding elec-
tions, to order the mnotifying of elections in which they shall be the

judges, and to cause any matter to be inserted in the notices of the

meetings or elections, for action at sueh meeting.

6. They shall cause the clerk to keep a record of their proceedings.

7. The township trustees are the overseers of the poor and fence
viewers.

8. Any person elected to a ‘township office, and refusing to qualify
:and serve, shall forfeit the sum of ten dollars, which may be recover-

‘ed by action in the name of the county, and to the use of the sclool

fund in the county.
CLERK-

9. tis the duty of the township clerk to keep accurate records of
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all the proceedings and orders of the trustees, and to perform sucls
other acts as may be required of him by law.

10. He is authorized to administer the oath of office to all the
township officers, and he shall make a record thereof’; and also, of all
who file certificates of their having taken the oath before any other
officer authorized to administer the same.

11. The clerk, immediately after the election of justices of the
peace in his township, shall send a written notice thereofto the coun-
ty judge, stating the names of the persons elected, and the time of the
election, and shall enter the time of the election of each justice in the
township record.

CONSTABLES.

12. 'The constables shall serve all warrants, notices, and other
process lawfully directed to them by the trustees or clerk of the town-
ship, or any court, and perform such other duties as are, or may be,
required by law.

13. Constables are ministerial officers of justices of the peace, and
they shall attend upon the district court when notified therefor by the
sheriff.

ORGANIZATION OF NEW TOWNSHIPS.

14. When the county court has formed a new township, it shall
call the first township election to be hoiden on the day of the annual
township elections, and at such place as it may name ; other township
meetings may be holden as provided hereafter.

15. The court shall issue its warrant for such first election, stating
the time and place of the same, the officers to be elected, and any
other business which is to be attended to, and no other business shall
be done than such as is so named.

16. Such warrant may be directed to any constable of the county,
or to any citizen of the same township by name, and shall be served
by posting up copies thereof in three of the most public places in the
township, fifteen days before the day of the meeting ; the original war-
rant shall be returned to the presiding officer of the meeting (to be re-
turned to the clerk when elected) with a return thereon of the manner
of service, verified by oath, if served by any other than an officer.

REVISED CODE,—4
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17. The electors when assembled at the time and place appoinwed,
shall, by nomination or by ballot, elect a chairman for the time being,
and then proceed to elect by ballot three persons having the qualifi-
cation of voters, as judges of the election, who shall appoint two clerks
of the election, and both judges and clerks shall be sworn faithfully
to discharge the duties of their respective offices.

18. The election shall be conducted as other township elections,
and the electors shall proceed to elect the officers named in this
chapter. ' :

19. The electors may, at this meeting, determine in what manner
the future meetings of the township, other than for elections, shall be
called, and such manner may be changed at any subsequent meeting
regularly called.

PART ONE—TITLE 1V.
Of elections, qualification for office, contested elections, vacancies, &e.,
CHAPTER 1.
ELECTIONS, OFFICERS AND THEIR TERMS:

Secrion 1. For the purposes of this title, the term “general elec-
tion” means the election at which the members of the General As-
sembly are regularly chosen ; the term “August election” means that
holden on the first Monday of August, in the years alternate with the
years of the general election ; the term “April election” means that
holden annually on the first Monday of April; and the term “special
election” means elections by the people called at other tines.

2. The provisions of this title in relation to notifying, and the
mode of conducting, the general election, govern in relation to the
August election, so far as applicable.

WHAT OFFCERS ARE T0 BE ELECTED, AND AT WHAT ELECTIONS.

3. The following officers shall be chosen, and at the clections kere
prescribed.

1. At the general election; the Governor; the Secretary, Treas-
urer and Auditor of State, members of the General Assembly, Repre-
sentatives to Congress, Prosecuting Attorneys, and Clerk’s of the Dis-
triect Court.

2. At the August election; the County Judge, Sheriff, Coroner,
Recorder, Surveyor, and Supervicor of Roads.

3. At the April election; the Judges of the District Court, the Su-
perintendent of Public Instruction, and three Township Trustees, a
Township Clerk, two Justices of the Peace, and two Constables in each
township. But three or four Justices of the Peace may be elected, if
the Trustees so direct by the notice of election, in each township
which includes an incorporated town.

IN 'WHAT YEARS CHOSEN, AND THEIR TERM OF SERVICE.

4. The following shall be the years of the election, and the terms
of service of the respective officérs. :

In the year 1851; at the August election ; in each county, a county
Judge for the term of four years; and a sheriff, coroner, recorder,
surveyor and supervisor of roads, for the term of two years each. But
if this statute be not in force on the day of the above election, then an
election shall take place for a county judge and a supervisor of roads
in each county, at the general election in the year 1852, the county
Jjudge to hold for three years, and the supervisor forone year, and un-
til their respective successors are elected and qualified, and a super-
visor shall be again elected in the year 1853, and each two years there-
after; and a county judge in the year 1855, and each four years
thereafter. And from the time of the qualification of the county judge
in the respective counties, the office of county commissioner, of judge
of probate, and of county clerk, as constituted before the passage of
this statute shall cease.

In the year 1852 ; at the April election ; Three township trustees, one
clerk aud two constables in each township, for the term of one year;
two justices of the peace in each township for the term of two Jears;
judges of the district court in those districts where an election was
holden in the year 1847, for the term of five years; and in other judi-
cial districts on each fifth year from the first election of a judge.

At the general election; A secretary, treasurer and auditor of State ;
the prosecuting attornies, clerks of the district court, representatives
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to General Assembly and to Congress, each for the term of two
years ; and Senators, in the General Assembly from the proper dis-
tricts; for the term of four years.

In the year 1853; at the August clection ; The county officers who
are before directed to be elected at the August election in the year
1851, if this statute is then in force (except the county judges) and
each two years thereafter.

In the year 1854 ; at the April clection ; A superintendent of public
instruction, for the term of three years.

At the general election ; A governor for the term of four years.

5. Every civil officer except representative officers, may continue
to hold his office until his successor is elected and qualified.

6. The statutes existing in relation to offices and officers at the
time of the passage of this statute, shall continue in force until this
statute takes effect upon those offices and officers respectively.

7. No election shall be held void because any of the notices here-
in required have not been given as directed, if the election takes place
at the time appointed therefor by law, whether it be the regular elec-
tion of the officers or an election to fill a vacancy.

8. Justices of the peace and constables, are county officers for all
the purposes of this title except that of election.

PART ONE—TITLE 1V.
CHAPTER 2.
OF THE GENERAL ELECTION.—OF NOTIFYING GENERAL ELECTIONS.

Secrion 1. On or before the first day of May in any year in which
a governor, secretary, treasurer or auditor of State; senators in the
general assembly ; representatives in congress ; or electors of presi-
dent and vice president are to be elected, the secretary of State shall
issue a circular to the several county judges giving notice which of
the above offices are to be filled, which circular may be sent by mail
or other safe conveyance.

2. Thirty days at least before the day of the election, the county
Jjudge is directed to deliver to the sheriff two written notices of the
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election for each township in his county, stating the time of the elec-
tion and all the officers to be chosen.
3. The notices are directed to be in substance as follows :

GENERAL ELECTION.

Notice is hereby given that on Monday the day of August
next at the proper place of holding elections in township in
E county, an election will be holden for the following officers
[naming the State, district, and county officers to be elected.]

Dated at county this day of A. D. (signed) ,
A. B. judge of county.

4. Twenty days at least before the day of the election, the sheriff
is required to post up two of the notices in two of the most public pla-
ces in each of the townships of his county, one of which places shall
be the usual place of holding elections, and to return his doings to
the county judge.

5. The provisions of this title so far as applicable, and qualified
by the provisions of the chapter relating to counties, are applied to
unorganized counties.

MANNER OF CONDUCTING THE GENERAL ELECTION AND TIE CANVASS OF
THE VOTES.

6. At the general election, a poll shall be opened at the place of
election in each township of each county.

7. The trustees of each township are the judges of election in the
same. :

8. If any one of the trustees does not attend in time, or refuses to
be sworn, his place shall be filled by an elector to be appointed by
the trustees who do attend ; and if none of the trustees attend at the
time for opening the polls, the electors present shall choose three
qualified persons from their number to act as judges of election.

9. There shall be two clerks of the election, one of whom shall be
the township clerk, and the other some elector named by him and
approved by the judges of election.

10. Before opening the polls, each of the judges and clerk’s shall
take the following oath :

I, A. B. do solemnly swear, that I will impartially, and to the best
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of my knowledge and ability, perform the duties of (judge or clerk) of
this election, and will studiously endeavor to prevent fraud, deceit
and abuse in conducting the same.

11. The township clerk may administer the oath to each of the
other persons, and one of the trustees if he be present, (and if not
present any one of the judges) may administer it to the clerk, and
the oath shall be entered in the poll books, subscribed by the persons
taking it, and certified by the officer administering it. '

12. The polls shall be opened at nine o’clock in the forenoon, un-
less vacancies have to be filled as above, in which case they are to
be opened as soon thereafter as may be, and they shall be kept open
until six o’clock in the afternoon ; and if the judges deem it necessa-
ry for receiving the ballots of all the electors, they may keep them
open until nine o’clock in the evening. Proclamation thereof shall
be made at or before the opening of the polls, and half an hour be-
fore closing them.

13. Any constable of the township who may be designated by
the judges of election, is directed to attend at the place of the elec-
tion, and he is authorized and required to preserve order and peace
at and about the same; and if no constable be in attendance, the
Judges of the election may appoint one specially by writing, and he
shall have all the powers of a regular constable.

14. If any person conducts in a noisy riotous or tumultuous man-
ner, at or about the polls, so as to disturb the election, or insults or
abuses the judges or clerk’s of election, the constable may forthwith
arrest him and bring him before the judges, and they by a warrant un-
der their hands, may commit him to the jail of the county for a time not
exceeding twenty-four hours—but they shall permit him to vote.

15. The county judge shall provide for each township in his coun-
ty, and at the expense of the county for the purpose of elections, one
box with a lock and key.

16. The county clerk shall prepare and furnish to the judges of
election in each township in his county, two poll books having each of
them a sufficient column for the names of the voters, a column for the
number, and sufficient blank leaves to contain the entries of the oaths
certificates and returns.

17. The ballots shall designate the office for which the persons
therein named are voted for.

18. In voting, the electors shall deliver their ballots to one of the
Judges who shall deposit them in the ballot box.
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19. Any person offering to vote may be chalienged, as unqualificd
by cither of the judges, or by any person who is an electorin this State,

and it is the duty of each of the judgesto challenge any person offer-
ing to vote whom he knows or suspects not to ’.)f‘. duly qualified.

90. When any person is so challenged the judges shall explain to
him the qua]iﬁcntions of an elector and may examine him as to his
qualifications, and the person insists that he is qualified an('l the chal-
lenge is not withdrawn, one of the judges shall tender to him the fol-
lowing oath:

“YE)u do solemnly swear that you are a citizen of the United State,
that you are a resident of (town or township) i1.1 this county,
that you are twenty-one years of age as you verily believe, that you
have been a resident of this county twenty day, and of this State six
months next preceding this election, and that you have not voted at
this election”—and if he takes such oath, his vote shall be received.

921. The name of each person when his ballot is received, shall be
entered by each of the clerks in the poll book kept by him, so that
there may be a double list of voters.

22, When the poll is closed, the judges shall proceed to canvass
and ascertain the result of the election, unless they determine to ad-
journ the canvass to the next day—which they may do, but no long-
er—and if the canvass be so adjourned, the opening in the lid of the
ballot box shall be closed and sealed, the box locked and the key de-
livered to one of the judges, and the box and poll books to one of
the clerks, to be securely kept until they meet on the next day.

THE CANVASS BY THE JUDGES OF ELECTION.

23. The canvass shall be public, and shall commence by a com-
parison of the poll lists from the beginning and a correction of any
errors which may be found therein, until they shall be found or made
to agree. If two or more ballots are found so folded together as to
present the appearance of a single ballot and to convince the judges
that they were cast as one, they shall not be counted, but shall have
the words “rejected as double” written upon them, be folded togeth-
er again and kept as herein directed.

24. If the ballots for any officer are found to exceed the number of
the voters in the poll lists, that fact shall be certified with the number
of the excess in the return, and if it be found that the vote of the town-
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ship where the error occurred would change the result in relation to «
county officer if the person elected were deprived of so many votes,
then the election shall be set aside as to him and a new election or-
dered ; but if the error oceur in relation to a township officer the trus-
tees may order a new election or not, in their discretion. If the error
be in relation to a district or state officer, the error and the number of
the excess are to be certified to the canvassers, and if it be found that
the error would affect the result as above, a new vote shall be ordered
in the county where the error happened, and the canvass be suspend-
ed until such new vote is taken and returned. When there is a ti ¢
vote, and suchan excess, there shall be anew election as above directed.

25. If at any stage of the canvass, a ballot not stating for what
office the person therein named is voted for is found in the box when
officers of different kinds are to be elected it is to be rejected.

6. If a ballot be found containing the names of more persons for
an office than can be elected to that office, and such ballot form an
excess above the number of voters, it shall be rejected as to that office
the cause of rejection endorsed thereon, and disposed of as hereafter
directed ; and if it does not form such excess, so many of the names
first in order as are required shall be counted.

27. As a check in counting, cach clerk shall keep a tally list.

28. A return in writing shall be made in each poll book, setting
forth in words written at length, the whole number of ballots cast for
each officer, (except those rejected) the name of each person voted
for, and the number of votes given to each person for each different
office, which return shall be certified as correct, signed by the judges
and attested by the clerks. Such return shall be substantially as fol-
lows ;

At an election at the house of in township in
ty, state of Iowa on the day of August A. D.
ballots cast for the office of (governor) of which
A. B. had ——— votes for governor.

C. D. had votes for governor.

(and in the same manner for any other officer.)
Arresr, A true return,
R. S. .
7. y.{ Clerks of the election.

coun-
there were

L. M.‘(
N. O.% Judges of the election.
P Q.
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29. One of the poll books containing such return shall be delivered
to the township clerk and be by him filed and preserved in his office.
The other poll book with its return shall be enclosed, sealed, super-
scribed and delivered to one of the judges of election who shall de-
liver the same within five days after the day of election to the coun-
ty judge, who, after the county canvass, shall file and preserve the
same in his office.

30. When the result of the election is ascertained, the judges
shall cause all the ballots, including those rejected, with the tally lists,
to be placed in some convenient condition for preservation and depos-
ited with the township clerk, who is to keep them until the time is
passed which is allowed for contesting the election of any officer vo-
ted for.

THE COUNTY CANVASS.

31. If the returns from all the townships are not made to the coun-
ty judge by the sixth day after the election, on the seventh day he
shall send messengers to obtain them from those townships whose re-
turns are wanting;thc expense of which shall be paid out of the coun-
ty treasury on allowance.

32. As soon as the returns from all the townships are received,
the county judge, taking to his assistance two justices of the peace of
his county, shall open and examine the several returns and make ab-
stracts stating in words written at length the number of ballots cast
in the county for each office, the name of each person voted for, and
the number of votes given to each person for each different office.-

33. The abstract of the votes for cach of the following classes of
officers shall be made on a diffegent sheet.

Fmrsr—Governor. -

Secono—Secretary, Treasurer, and Auditor of State, and Superin-
tendent of Public Instruction.

Turp—Representatives in Congress.

Fourtr—Senators and Representatives in the General Assembly
from the county alone.

Firrn—Senators and Representatives in the General Assembly by
districts.

Sixtn—Judges of the District Court, naming the district.

Seventi—County officers.

REVISED CODE —d
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Two abstracts shall be made of all the votes which are to be re-
turned to the Secretary of State, one to be sent to him, and the other
to be filed by the county judge.

34. The person having the greatest number of votes for any office
is to be declared elected.

35. REach of the absrtacts shall be signed by the county judge and
justices in their official capacity and as “county canvassers,” and
have the county seal affixed; except that when the incumbent of the
office of county judge is voted for for any office, the prosecuting at-
torney if present, and if not present the county eclerk, shall take his
placein the canvass of the votes for that office, and in signing the
abstract so far as it relates to the same.

36. Each abstract of the votes for such officers as the county alone
elects, shall contain a declaration of whom the canvassers determine
is elected—except when two or more persons receive an equal and
the greatest number of votes.

87. The county judge shall cause each of the abstracts mentioned
in the preceding section to be recorded in a book to be kept by him
for recording the result of county elections, and to be called the “elec-
tion book.”

38. The judge shall also by the twelfth day after the election day,
deliver to the sheriff or a constable of the county, a precept, requir-
ing him to notify the persons therein named, that they have respec-
tively been elected to the offices named; and that they (except Sen-
ators and Representatives in the General Assembly) are required to
appear before the county judge at his office within thirty days from
the day of election, and give the bond and take the oath of office.

39. It is the duty of the sheriff or constable to whom such precept

_ is directed, to serve within three days (Sunday excluded) by personal -

service, and return the same to the county office with his doings there-
on ; for which he shall be entitled to the same fees from the county,
as for the like service of legal process. '
40. When any person thus elected has appeared and given bond,
and taken the oath of office as directed in this title, the county judge
shall deliver him a certificate of election,under his official seal, in sub-
stance as follows:
STATE oF lowa,
county y At an election holden in said county on the first
Monday of August, A. D.

A. B. was elected to the office of the above county, for the
term of two years from that day (or, ifhe was elected to fill a vacan-
cy, say until such an election) and until his successor is elected and
qualified; and he has qualified by giving bond and taking the oath of
office as required by law. o

(L. S) C. D. County Judge.
Which certificate shall be prima facie evidence of his election and
qualification.

41. The certificate of Senators and Representatives in the Gene-
ral Assembly, may vary from the foregoing according to the nature of
the case, and the requirements of this title in relation to their offices,
and is to bedelivered to them on request.

42. The certificate of the county judge, is to be signed by the clerk.

43. When the person elected is chosen to fill a vacancy, the cer-
tificate shall state for what time he is elected.

44. When two or more persons receive an equal and the highest
number’of votes for an office tobe filled by the county alone, the judge
shall make the precept required by this chapter, to be a notice to such
persons of such tie vote, and require them to appear at the county
office on a day named in the precept, within twenty days from the elec-
tion day, and determine by lot which of them is to be declared elected.

45. The county judge shall notify the persons who were the can-
vassers with him—or in case of their absence or inability, the prose-
cuting attorney, recorder or sheriff—of such lot, and on the day fixed
the parties interested shall determine by a lot fairly arranged by the
three officers, which of them is to be declared elected, and the three offi-
cers shall certify such lot and its result, under their official names and
the seal of the county, (to be affixed by the county judge or clerk) and
the certificate shall be recorded in the election book, and the person
elected notified to appear as directed in section 38 (unless he was
present at the determination of the lot, in which case he shall take
notice of the result ) and the judge shall deliver him his certificate of
election on the terms prescribed in this chapter.

46. Within ten days after the election day, the county judge and
clerk shall envelope and seal up by itself one of the original abstracts
of votes for governor, and endorse upon it in substance ¢ Abstract of
votes for governor from county,” and address it to the Speak-
er of the House of Representatives. The abstract of votes for other
state officers, and for such district officers as are tobe returned to the

]
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sembly is to be elected by a district formed of more than one county,
the abstract of votes in each county for such office shall be made as
directed in relation to the general election, and delivered to the county

judge ; and on the Wednesday following the second Monday after the .

day of the election the judges of the several counties constituting: the
district shall meet at the county seat of the oldest county.

2. That is held to be the oldest county which was first organized.
If two or more were organized on the same day, that is held the oldest
which had the largest population at the taking of the last preceding
census.

3. When the judges of the several counties of the district are as-
sembled they shall canvass the returns of the several counties, and
make as many abstracts as there are counties in the district in man-
ner as similar to that directed in reiation to the general election as-
the case requires, sign them in their official capacity and as “district
canvassers,” and seal them with the seal of the county where the can-
vass is held.

4. Each of the judges shall take one of the abstracts and cause it
to be filed in the office of his county and preserved.

5. The canvassers shall also make a certificate of-election similar
to that directed in relation to the general election so far as the case
requires, stating the district for which the person is elected which shall
be delivered to him in such manner as they direct.

PART ONE—TITLE IV.

CHAPTER 4,

OF THE ELECTION OF ELECTORS OF PRESIDENT AND VICE PRESIDENT.

Secriox 1. On the Tuesday next after the first Monday in the month,
of November, in the year eighteen hundred and fifty-two, and every
four years thereafter (or on such day as the Congress of the United
States may direct) a poll shall be opened in each of the townships ot
the state for the election of electors of President and Vice President of
the United States, the number of whom is to be equal to the number
of Senators and Representatives in Congress to which this state may _
be entitled.

2. The names of all the electors to be chosen shall be written « .

reach ballot, and each ballot shall contain the name of at least ‘one in-

habitant of each congressional district into which the state may be
divided, and against the name of each person shall be designated the
number of the congressional district to which he belongs.

3. The duties of the secretary of state, county judges and sheriffy,
shall be the same in regard to the manner and length of time of giy-
ing notice of the election as is provided in relation to the general
election.

4. This election shall be conducted and the returns made as near-
ly as may be as directed in relation to the election of state officers and
representatives in Congress, except as herein otherwise expressed.

5. The returns from the township judges of election, to the county
judge, shall be made within three days after the day of election, and
on the fourth day after the day of election, the county canvassers shall
meet, examine the returns, make the abstract and sign and seal it with
the county seal. )

6. The judge shall envelope and seal up the abstract and endorse
and direct it as provided in the above mentioned chapter, and before
ten o’clock A. M. of the sixth day after the day of the election, shall
deliver the same to the sheriff of his county, whose duty it is to deliv-
er the abstract to the Secretary of State within ten days, including
the day he receives it. _

7. On the twentieth day after the day of election (or if that day be
Sunday, then on the following day) or before that time if the returns are
received from all the. counties, the board of State canvassers named
in this title shall open and examine the returns, and make an abstract
as directed in regard to the general election, which shall be recorded
by the Secretary in the election book.

8. The canvass shall be public and in canvassing the returns the
persons having the greatest number of votes are to be declared elec-
ted, and if more than the requisite number of persons are found to
have the greatest and an equal number of votes the election of one
of them shall be determined by lot to be drawnby the Governor in the
presence of the canvassers,

9. The Governor, or in his absence the Secretary, shall issue a cer-
tificate of election under his hand and the seal of the State, and cause

it to be served on each person elected notifying him to attend at the

_ seat of government at noon of the Tuesday preceding the first Wed-
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nesday of December next after his election and report himself to the
Governor as in attendance. |
10. The electors§o attending shall meet at the earliest convenjent
h.(mr after the noon of the said Tuesday and the Governor shall
vide them a list of all the electors elected, and in casel of thr; z;bselilrc(-)t:
of any clegtor chosen, or if the proper number of (;‘l(‘(:tol's ;silall 1'011
any cause be deficient, those present shall forthwith élect from the
cmzen§ of the State so many persons as will supply thc’ deficiency ”
11. Such choice being certified to the Governor he w'lail ; : J}.h
person chosen to be notified immediately. - e
12. Tlle college of electors being full ‘shall meet at the capitol at
noon of the said first Wednesday of Decemberand proceed'in ﬂl:e el v
tion In conformity with the constitution of the United S.l"ti‘x‘i "
13. The electors shall receive the s ot

same compensation for their tray-

<l and attendance as the members of the General Assembly.

PART ONE—TITLE IV.
CHAPTER 5.
OF THE APRIL ELEECTION.

SE(:TION. On or before the first day of February in any ve
which there is to be an election of any of the judu(res of: t}}xfe 3d—fﬂ; v
court or of the superintendent of public ins‘tructionb the secret i ot
state shall issue a cireular in relation to these ofﬁce’s in ;nanZ::};)r(())f

\ld‘cd 1n 1 latl()n to cer til S K
e 1n ()thel Olﬁ(:(ﬂ 1n se I]()ll I €
Cc 3 Chapt r 2 OI‘

9 6 dntr
2.. Thirty days before the day of election the county judge shall

d;:h;;erfa precept to the sheriff requiring him to notify a trustee or the
;:esl;' a(:, detz;lc:ls‘;oev:ir;;gg; llln the C(;Enty, that such officers are to be elec-
reriff s serve the same twenty-five dav: or

day of election, and the trustees shall inch?(;z l:‘n(ﬁ:(icdo? :}bef(l)le "ﬂm

of such officers in the notice of the election. ; Aharie
3. Twenty days before the election

to be posted in manner and form simil

3, chapter 2, of this title.

the trustees shall cause notices
ar to those required in section
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4. 'When the judges or a superintendent are to be elected, the coun
ty clerk shall furnish poll-books as directed in section 16, chapter 2 of
this title.

5. The provisions of chapter 2 of this title shall govern in the April
election so far as applicable, and according to their intent.

THE CANVASS.

6. The provisions of chapter 2, of this title shall govern in the
canvass of the April election, according to their intent ; except that
a return of the ballots for township oflicers need not be made to the
county judge. _

7. After the return of the judges of election is made to the county

judge, the duties of the secretary of state and other officers hall be

the same as those required in relation to officers of a similar grade at
the general election. But the canvassers shall make the abstracts of
votes for judges and for superintendent on separate sheets.

8. When there is a tie between two persons for a township offiee
the clerk shall notify them to appear at his office at a given time to
determine the same by lot before one of the trustees and the clerk, and
the certificate of election is to be given accordingly. If either party
fail to appear or to take part in the lot one of the trustees shall draw
for him. ‘

9. The ballots for township officers having been canvassed, the
clerlk shall, through a constable, immediately notify the persons
chosen of their election and require them (except justices of the peace
and constables) to appear and qualify within nineteen days from the
election day ; and when qualified they are entitled to their certificates
of election which are to be signed by the clerk.

10. The abstracts of votes for judges of the district court and for
superintendent are to be transmitted fo the secretary of state and ca-
vassed by the state canvassers as provided in chapter 2 of this title in
relation to other state officers.

REVISED CODE.—8
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PART ONE—TITLE 1V.
CHAPTER 6.
OF QUALIFICATION FOR OFFICE.

Secerion 1. No civil officer elected by the people is empowered to enter
onthe duties of the office to which he is elected until he has quali-
fied himself as required in this chapter.

2. The Governor, by taking an oath in the presence of both houses
of the General Assembly, administered by the presiding officer of
such convention, to the effect that he will support the constitution of
the United States and the constitution of the State of lowa and will
faithfully, impartially and to the best of hisknowledge and ability, dis-
charge the duties incumbent upon him as the governor of this State.

3. Members of the General Assembly by taking the oath prescrib-
ed for them in the fourth article of the constitution.

4. The judges of the Supreme and District courts, by taking and
subscribing hefore the Governor-or Secretary of the State, an oath in
writing to the effect that they will support the constitution of the
United States and that of the State of lowa, and that without fear,
favor, aflection, or hope of reward, they will to the best of their knowl-
edge and ability administer justice according to the law, equally to
the rich and the poor; and they shall likewise be commissioned by the
governor.

5. County judges and township officers are not required to give
bond. ;

6. Every civil officer not before mentioned in this chapter, (except
the members of congress,) is required to give bond with surety and
in a penal sum as hereafter required, with a condition in substance as
follows;

That as (naming the office) in county (or State of Iowa)
he will render a true account of his office and of his doings therein
to the proper authority when required thereby or by law; that he will
promptly pay over to the person or officer entitled thereto all money
which may come into his hands by virtue of his office; that he will
promptly account for all balances of money remaining in his hands
at the termination of his office; that he will thereafter exercise all
reasonable diligence and care in the preservation and lawful dispo-
sal of all money, books, papers, securities or other property appertain-
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ing to his gaid office, and deliver them to his successor or to any oth-
er person authorized to receive the same; and that he will faithfully
and impartially, without fear, favor, fraud or oppression discharge all
other the dutics now or hereafter required of his office by law.

w The bonds of State and district officers shall be given to the
State, those of county officers to the county.

8. The bond of the treasurer of State shall be in the penal sum of
fifty thousand dollars; that of the auditor of public accounts, in the
<um of ten thousand dollars; that of the Superintendent of Public In-
struction in the sum of twenty-five thousand dollars; those of the Sec-
retary of State and the clerk’s of the district court, in the sum of five
thousand dollars each; those of prosecuting attornies and recorders
of counties, in the sum of two thousand dollars each; those of coro-
ners and surveyors, in the sum of one thousand dollars each.

9. County recorders shall give separate bonds as treasurers ; and
the bonds of such treasurer, and of the sheriffs, justices of the peace,
and constables, shall each be in a penal sum to be fixed by the county
judge by an order of record, but those of the treasurers and sherifls
shall not be in a less sum than five thousand dollars each, nor those
of justices of the peace and constables in a less sum than -ene thou-
sand dollars each.

10. The bond of the superintendent of public instruction, of the
treasurer of State, and of each county treasurer, shall be given with
at least four sureties ; and every other official bond shall be given
with at least two sureties. '

11. The sureties in all official bonds shall be freeholders, except in
those counties where lands of the United States have not been sold.

12. The bonds of the State officers are hereby required to be ap-
proved by the Governor before they can be filed, and those of the
county officers by the county judge; which approval shall be en-
dorsed upon the bond and signed by the approving officer.

13. Every civil officer who is required to give bond, shall take and
subseribe on the back of his bond, or on a paper attached thereto, to
to be certified by the officer administering it,an oath that he will sup-
port the constitution of the United States and that of the State of
Towa, and that to the best of his knowledge and ability he will perform
all the duties of the office of (naming it) as provided by the condition
of his bond within written.

14. Those civil officers who are not required to give bond except the

_
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Governor, members of the General Assembly, and of Congress, and
Jjudgesof the supreme and district courts, are required to takz and’ sub-
seribe in like manner an oath the same in substance with the CO;ldi-
tion of the official bond before provided for.

15. The bonds and oaths of the State officers shall be filed and
kept in the office of the Secretary of State, except those of the secre-
tary, which shall be filed and kept'in the office of the auditor : those
of the county officers in the county judge’s office e.\'cept thoqe’ of th;"
'clerk of the district court and of the county judge’, which shali be ke t
in the county treasurer’s office ; and those of the townshi offi 4
the township clerk’s office. v

16. The several officers shall qualify within the times herein named,

the secretary, treasurer and auditor of State, by the first Monday of

the December following their election, and their term of service shall
commence on that day ; the judges of the supreme and district courts
the 511peri11t911(1011t of public instruction, and all other State OﬂiCEI:E:
except the Governor, within ninety days from the day of their elec-
tion ; Persqns elected to county offices within thirty days ﬁ;om fiw
d_a..y of their election ; and those elected to township offices Withil;
nineteen days from the day or their election. And any persoil elect-
ed to any of the above offices who does not qualify within the time
above prescribed, shall be regarded as declining the office.

17. But if such officer has not received notice of his election as
follows—State officers twenty days, county officers ten days, and
tow.nship officers five days before the time prescribed in thé pre-
ced.mg section for qualification, he shall have the above time after
notice to qualify. . |

18. When any election is contested the person -elected shall have
twenty days in which to qualify after the day of the decision

19. The bonds of officers shall be constr i
by law subsequent to giving them.

20. No official bond shall be void for want of compliance with the
st'c‘l)tute, but shall be valid in law for the matter contained therein.

21. When the incumbent of an office is re-elected, he shall qualify

as above directed, and when it is agcertained that the incumbent holds

:}:zer anlother term by reason of the non election of a successor or for
€ neglect or refusal of the successor to qualify, he shall qualify

anew within a time to be fixed by
] e fixe the officer who a 7
bonds of such officers. 4 0% R 1 e

ued to cover duties required
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PART ONE—TITLE IV,
& CHAPTER 7.

OF CONTESTING ELECTION.—CONTESTING THE ELECTION OF COUNTY OFFICERS.

Section 1. The election of any person declared duly elected to
a county office may be contested by any elector of the county ;

1st. For mal-conduct, fraud or corruption on the part of the judges
of election in any township or of any of the boards of canvassers, or on
the part of any member of either of those boards.

2p. When the incumbent was not eligible to the office at the time
of the election.

3p. When the incumbent has been duly convicted of an infamous
crime before the election, and the judgment has not been reversed,
annulled or set aside, nor the incumbent pardoned at the time of the
election.

4rn. When the incumbent has given or offered any elector or any

judge, clerk or canvasser of the election any bride or reward in money,
property or thing of value, for the purpose of procuring his election.
5. When illegal votes have been received or legal votes rejected at
the polls, sufficient to change the resulit.

6ru. For any error or mistake in any of the boards of canvassers in
counting the votes or declaring the result of the election, if the error or
mistake would effect the result.

7ta. For any other cause (though not enumerated above) which shows
that another was the person legally elected.

2. The term “incumbent,” in this chapter, means the person whom
the canvassers declare elected. '

3. The matter contained in the first ground of contest, in section
one, shall not be held sufficient to set aside an election, unless the
mal-conduct, fraud or corruption be such as to procure or cause the
incumbent to be declared duly elected, when he has not received the
highest number of legal votes.

4. When the misconduct complained of is on the part of the judges
of election, in a township, it shall not be held sufficient to set aside
the election, unless the rejection of the vote of that township would
change the result as to that office.

5. The court, for the trial of contested county elections, shall be
thus constituted:
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The county judge shall be the presiding officer, and the contestant
and incumbent may each name a person who shall be associated with
him. But when the county judge is one of the parties, the prosecut-
ing attorney shall preside.

6. The county clerk shall be the clerk of this court, and keep all
papers, and record the proceedings in the election book, in manner
similar to the record of the proceedings of the district court. But
when the person who holds the offices of clerk of the district court
and of county clerk is one of the parties in either of those capacities,
the county judge shall appoint a suitable person as clerk for the time
being, whose appointment shall be recorded.

7. The contestant shall file, in the county office, within twenty days
after the day when the votes are canvassed, a written statement of
his intention to contest the election, setting forth the name of the con-
testant, and that he is an elector of the county, the name of the in-
cumbent, the office contested, the time of the election, and the par-
ticular causes of contest; which statement shall be verified by the
affidavit of the contestant, or some other elector of the county, that
the causes set forth are true as he verily believes.

8. When the reception of illegal, or the rejection of legal votes is
alleged as a cause of contest, the names of the persons who so voted,
or whose votes were rejected, with the township where they voted or
offered to vote, shall be set forth in the statement.

9. The judge shall then issue a precept, containing a copy of the
statement, with a requisition that the incumbent file in the county
office a written nomination of one of the Jjudges of the election, within
five days after service of the statement upon him.

10. If either the contestant or the incumbent fails to nominate, the
county judge shall appoint for him.

11. Assoon as the judges are nominated, the county judge shall fix
a day for the trial, not more than thirty nor less than twenty days
from the notice contemplated in this section, which notice, addressed
to the usual officers of the law, shall contain the names of the contest-
ant and the incumbent, and of the judges named by each party, a brief
statement of the causes of contest, and the day set for trial.

12. The notice shall be served on the incumbent within five days,
and on the two nominated judges within fifteen days from the day it
is issued.

13. The testimony may be oral or by depositions, and depositions

47

may be taken on four days notice in the same manner and for t .
same causes as in an action in the district court.

. 14. The county judge and clerk, as well when interested as other-
wise, may issue subpenas for witnesses under the county seal.

15. The trial shall proceed at the time appointed unless postponed
for good cause shown by aflidavit, the terms of which postponement
are in the discretion of the court.

16. The proceedings shall be under the control and direction of
the court, but shall be assimilated to the proceedings in an action as
far as practicable.

17. The statement shall not be dismissed for want of form, if the
particular causes of contest are alleged with such certainty as will
sufficiently advise the incumbent of the real ground of contest. If
any part of the causes are held insufficient, they may be amended,
but the incumbent will be entitled to an adjournment, if he state on
oath that he has matter of answer to the amended causes, for the pre-
paration of which he needs further time. Such adjournment shall be
upon such terms as the court deem reasonable ; but if all the causes
are held insufficient, and an amendment is asked, the adjournment
shall be granted on motion and at the cost of the contestant.

18. The style and form of process, the officers by whom served
and the manner of service of process and papers and the fees of offi-
cers, and witnesses shall be the same as in the district court, so far
as the nature of the case permits.

The command to a witness may be to appear at on to
testify in relation to a contested election wherein A. B. is contestant
and C. D. is incumbent.

19. The trial of contested county elections shall take place at the
county seat, unless adjourned to some other place within the county

by the concurrence of the court and the parties, which may be done-

before the commencement of the trial.

20. This court shall have all the powers incident to the district
court which inay be necessary to the right hearing, conduct and de-
termination of the matter;

To compel the attendance of witnesses;

To swear them and direct their examination;

To punish for contempt in their presence;

To adjourn from day to day;

And to make any order concerning intermediate costs, and to enforce
it by attachment.



48

21. The court or the county judge may direct the attendance of the
sheriff or a constable when deemed necessary.

22. It shall be lawful to require any person called as a witness
who voted at such election, to answer touching his qualifications as'a
voter; and if he was not a qualified voter in the county where he vo-
ted, then to require him to answer for whom he voted; and if the wit-
ness answer such questions, no part of his testimony on that trial
shall be used against him in any criminal action.

23. The court shall be governed in the trial and determination of
contested elections, by the usual rules of law and evidence, so far as
applicable, except as herein otherwise expressed, and may dismiss
the proceedings if all the causes of contest are insuflicient and not
amended, or for want of prosccution.

24. The court shall pronounce judgment whether the incumbent or
any other person was duly elected, and the person so declared elec-
ted, will be entitled to his certificate upon qualification. If the judg-
ment be against the incumbent, and he has already received the cer-
tificate, the judgment annuls it.” If the court find that no person was
duly elected, the judgment shall be that the election be set aside.

25. The nominated judges shall be entitled to receive two .dollars
a day from the county treasury for the time occupied by the trial.

26. The contestant and the incumbent are liable to the officers and
witnesses for the costs made by them respectively. But if the elec-
tion be confirmed, or the statement be dismissed, or the prosecution
fail, judgment shall be rendered against the contestant for costs, (ex-
cept. those mentioned in the preceding section, and those specially
otherwise ordered by the eourt,) and if the judgmen‘t be against the
incumbent, or the election be set aside, it shall be against him for
costs also.

27. The county judge is authorized to issue execution for costs, to
run against personal property and a transcript filed and recorded in
the office of the district court as provided in relation to transcripts
from the county eourt shall have the same eflect as there provided
and execution may issue thereon against real or personal estate.

28. The county judge shall have authority to carry into effect any
order of the court after the adjournment thereof, by attachment or®
otherwise.

29. If notice of contesting the election of an officer is filed before

the certificate of election is delivered to him, it ghall be withheld untit
the determination of the contest,
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CONTESTING THE ELECTION OF CERTAIN STATE OFFICERS.

30. The election of any person declared duly (’.!ected .to t.he office
of secretary, treasurer or auditor of ‘state, judge of the district cour.t,
or superintendent of public instruction, may be contesteddb}f z‘my ?11-‘
gible person who received votes.; for the office contested, for any ot
the causes contemplated in section one. . .

31. The court for the trial of contested state electlons,:shn.ll consist
of three judges, not intprested, of either the supreme or dlstl'l(ﬂ‘: nnurt‘,
or part from the one and part from the other, as may be convenient.

32. The secretary of state shall be the clerk of this court. But 11.
the person holding that office is a party to the contest, thc.cll(.w"k gl
the supreme court at the seat of government, or, 'm casn of 11:5 a ;
sence or inability, a person appointed by the auditor or treasurer o

state s the clerk. -+« ishin
bta;:; 2‘?112 1ts)t(?atement must be filed with the secretary of stnte, w1th'1n
thirty days from the day when the votes are canvassed. | 1{ t}}e gecr (t-
tary be a party, it must be filed with the clerk‘of the supt nllle 00}11. »
a,n(ll if he be absent, or unable to act, then lelth the nudltnr or tr ea‘
surer; who shall immediately appoint., linh.\/vrltmg, some suitable per-

;. and file the statement with him.

SOI‘;:S 'Ic‘{f:l;,le%ll‘rllc shall, as soon as practicable, ascertain which t(;lrfe
of the judges, residing nearest the seat o.f government, can atten t :)(;
trial, fix a time therefor, and notify the judges, and issue a no‘ucevl
the time to the sheriff of the county where the contestant r'es.lde‘s, who
shall serve it upon the contestant within thr.en days after it is receiv-
ed: and the clerk shall issue a precept containing a copy of the state-
ment, and a notice of the time fixed for trial, to jthe sheriff of the cm:}r;
ty where the incumbent resides, which the snerlﬁ' shall ser.vtf u.por;1
incumbent within three days after receiving it. The sherlﬁn, int else
cases, shall return their doings to the .ofﬁcer or person who 1vssues te ;Z
precept. When convenient, the service of any of the above pap

" may be made by the clerk of this court. The time for the trial shall

not be set beyond the last Monday of November following the elec-

uogf;. The seeretary of state, the several clerks'of the supreme lami'

district courts, and any county judge, under theu‘l renpecuve sea. s;1 o

office, and either of the judges of the supreme or district cou;t.s, un rir‘

their hands, may issue subpenas for witnesses to attend this court:
REVISED CODE.—7
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and disobedience to such process may be treated as a contempt, as if
it had,been issued by the court itself.

This section does not diminish the power of any officer to summon
witnesses before him, to give his testimony by deposition.

36. Process and papers may be issued to, and served by the sheriff
of any county.

37. The trial shall take place at the seat of government, unless in a
case such as provided in section 19.

38. The judges shall be entitled to receive for their travel and at-
tendance, the highest compensation allowed to members of the gen-
eral assembly to be paid from the State treasury.

39. A transcript filed in the office of the clerk of the supreme court
as provided in relation to the district court in section 27, shall have
the like force and effect of a Jjudgment of the supreme court, and ex-
ecution may issue therefrom in the first instance, and against the
party’s property generally.

40. The presiding judge of this court shall have authority to carry
into effect any order of the cowrt after the adjournment thereof by
attachment or otherwise.

41. The provisions of this chapter in relation to contested county
elections, are applied to contested State elections when applicable
except as herein otherwise directed.

»
CONTESTING ELECTIONS.—FOR MEMBERS OF THE GENERAL ASSEMBLY.

42. The election of any person declared duly elected to a seat in
the Senate or House of Representatives of the general assembly, may
be contested by any qualified voter of the county or district to be rep-
resented by such senator or representative.

43. The contestant shall within thirty days after the declaration of
the canvassers; serve on the incumbent a statement as required in
section 7, except the list of illegal votes which shall be served with
the notice of taking depositions relative to them, and if no such depo-
sition is taken then twenty days before the day of hearing.

44. The county judge and clerk may issue subpeenas in the above
cases as in those before provided, and when a witness is summoned
to give his deposition before the judge or clerk, the judge shall have
the power to compel his attendance.

45. The provisions of section 13 of this chapter shall be applicable

iy

&1

to, and govern similar cases in faking depositions in the cases now
contemplated except that the causes of taking depositions do not ap-
ply- . . .

46. A copy of the statement, and of the notice for taking deposi-
tions with the service endorsed, and verified by affidavit if not served
by an officer, shall be returned to the officer taking the depositions,
and then with the depositions shall be sealed up and transmitted by
mail or otherwise to the Secretary of State, with an endorsement
thereon showing the nature of the papers, the names of the contesting
parties, and the branch of the general assembly before which the con-
test is to be tried.

47. The secretary shall deliver the same unopened, to the presi-
ding officer of the house in which the contest is to be tried on or be-
fore the second day after the session (regular or special) of the gen-
eral assembly next after taking the depositions, and the presiding of-
ficer shall immediately give notice to his house that such papers are
in his possession. _

48. Nothing herein contained shall be construed to abridge the
right of either branch of the neneral assembly to grant commissions
to take depositions, or to send for and examine any witnesses it may
desire to hear on such trial.

CONTESTING THE ELECTION OF GOVERNOR.

49. Any elligible person who received votes for the office of Gover-
nor may contest the election of any person declared duly elected to
that office.

50. The contestant shall within thirty days after the proclamation
of the election, deliver to the presiding officer of each house of the
general assembly, a notice of his intent to contest, and a specifica-
tion of the grounds of such contest as directed in section one.

51. As soon as the presiding officers have received the notiqe and
specifications, they shall make out a notice directed to the incumbent
and including a copy of the specifications, which shall be served by
the sergeant at arms.

52. The presiding officers shall also immediately make known to
their respective houses that such notice and specifications have been
received.

-
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53. Each house shall forthwith proceed separately to choose seven
members of its own body in the following manner :

.FIRST- The names of the members of each house, except the presi-
ding officer, written on similar paper tickets, shall be placed in a box;
the names of the senators in their presence by their secretary, and’
the'names of the representatives in their presence by their secretary.

Sucoxp.- The secretary of the senate, in the presence of the senate,
and secretary of the house of representutives in the presence of the
house, shall draw from their respective boxes the names of seven
members each.

Turp. As soon as the names are thus drawn, the names of the
members drawn by each house shall be communicated to the other
and the fourteen names thus drawn shall be entered on the Jjournal oi,'
each house. i

54. The members thus drawn shall constitute a committee to try
and determine the contested election ; and for that purpose shall
.holfi ?heir meetings publicly at the place where the general assembly
1s sitting at such time as they may designate ; and may adjourn from
day to day, or to a day certain not more than four days distant, until
such trial is determined ; shall have power to send for persons’l and
papers, and to take all necessary means to procure testimony and ex-
tending like privileges to the contestant and the incumbent; and shall
report their judgment to both branches of the general assembly, which
report shall be entered on the journals of both houses. ;

55. The testimony shall be confined to the matters contained in
the specifications.

: 56. The judgment of the committee pronounced in the final deci-
sion on the election shall be conclusive.

57. If the decision be that no person was duly elected, the office of
Governor will be filled in the mode required by the constitution until
the general election next preceding the next regular ‘session of the
general assembly, at which election there shall be an election holden
for Governor to fill the vacancy during the remainder of the term of
that office. : :

58. The provisions of this chapter in relation to contested county
elt.acmons are applied to a contested election for Governor when ap-
plicable, except as heréfiffotherwise directed. '

03

PART ONE—TITLE TV.
CHAPTER 8.

REMOVALS FROM OFFICE.
3

Speriox 1. All county officers, including justices of the peace, may
be charged, tried and removed from office for official misdemeanors,
in the manner and for the causes following:

Frrst—For habitual or wilful neglect of duty ;

Srcoxp—For gross partiality;

Tump—For oppression ;

Fourta—For extortion ;

Frrru—For corruption ;

Srxra—TFor wilful mal-administration in office ;

Sevexta—Conviction of a felony.

2. Any person may make such charge, and the district court shall
have exclusive original jurisdiction thereof by a summons.

3. The proceedings shall be as nearly like those in other actions
as the nature of the case admits, excepting where otherwise provided
in this chapter.

4. The complaint shall be by an accuser against the accused, and
shall contain the charges with the necessary specifications under
them and be verified by the affidavit of any elector of the state, that
he believes the charges to be true.

5. It will be sufficient that the summons require the accused to ap-
pear, and answer the complaint of A. B. (naming the accuser,) for
“official misdemeanors;” but a copy of the complaint must be served
with the summons.

6. No answer or other pleading, after the complaint, is necessary,
but the defendant may move to reject the complaint, or demur thereto
upon any ground rendering such motion or demurrer proper, and he
may answer if he desires, and if he answer, the accuser may reply or
not; but if there be an answer and reply, the provisions of this statute
relating to the pleadings in actions shall apply, except that the plead-
ings after the complaint need not be sworn to. :

7. If the person who holds the offices of clerk of the district court and
of county clerk, is the accused in either of those capacities, the com-
plaint may be filed with the county judge, and he may issue the sum-

e - -



64

mons and eopy under the county seal, and both he and the clerk may
issue subpenas for witnesses, and the county judge shall deliver the
papers to the judge of the district court on its sitting.

8. If a continuance of the action take place beyond the return term
the court may suspend the accused from the functions.of his ofﬁce’
until the determination of the matter, if sufficient cause appear from
testimony or affidavits then presented; and if such suspension take
place in any office other than that of county judge, that officer shall
temporarily fill the office by appointment, similar to appointments
provided for hereafter in this title. ‘

9. The questions of fact shall be tried as in other actions, and if
the accused is found guilty, judgment shall be entered removing the
officer from his office, and declaring the latter vacant; and the clerk
shall enter a copy of the judgment in the election book, or, if he be
the accused, a copy of the judgment shall be certified to the county

judge, whose duty it will be to cause it to be entered as above
directed.

10. The accuser and the accused are liable to costs, as in other
actions.

11. When the accused is an officer of the court, and is suspended,
the court may supply his place, by appointment, for the term.

PARTONE—TITLE IV.

CHAPTER 9.
SUSPENSION OF CLERKS AND SHERIFFS BY THE JUDGES OF THE DISTRICT COURT

Secriox 1. The judges of ‘the district court in their respective  dis-
tricts shall have authority on their own motion to suspend from office
any clerk of that court or sheriff of a county, for any of the causes
before mentioned in chapter 8, section 1, coming to their own know-
ledge or manifestly appearing from the papers or testimony in any
proceeding in court. : i

2. Upon such suspension the court may direct the prosecuting at-
torney to file a complaint, which shall be in the name of the county
1;pon the relation of the attorney, but it need not he verified by affi-

avit.
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3. Such order of suspension shall be entered in the election book
by the clerk, or, if he be the accused, it shall be certified to the county

Jjudge and be by him entered.

PART ONE—TITLE 1V.
;CHA.PTER 10.
OF DEPUTIES.

‘Speriox 1. The secretary, auditor, and treasurer of State, each clerk
of the district court, sheriff, and recorder shall appoint a deputy, for

whose acts he shall be responsible and from whom he ipay require

bond ; which appointment must be in writing and be approved by the
the officer who has the approval of the principal’s bond, and shall be
revocable by writing under the principal’s hand, and both the ap-
pointment and the revocation shall be filed ‘and kept in the office of
the secretary of state and county judge respectively.

9. In the absence or dizability of the principal, and in the cases
provided for in chapter 12, section 13, the deputy shall perform the
duties of his principal pertaining to his own office, but when any
officer is required to act in conjunction with or in place of another
officer his deputy cannot supply his place.

3. The secretary, treasurer and auditor of State can neither of
them appoint either of the others his deputy; nor caneither the clerk
of the district court, recorder or sherifl of a county appoint either of
the others.

4. The deputy recorder shall be deputy treasurer also; and the
deputy of the clerk of the district court shall be his deputy as county
clerk. -

5. The gheriff may appoint such number of deputies as he sees fit,
but none of his deputies shall be deputy assessor.

6. Each deputy shall take the same oath as his principal, reciting
the condition of his principal’s bond, which shall be ‘endorsed upon
and filed with the certificate of his appointment.

. 7. When a county officer receiving a salary is ccmpelled by the
pressure of business of his office to employ a deputy ,the county court
may make a reasonable allowance to such deputy.
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PART ONE—TITLE 1V.
@ CHAPTER 11.
OF ADDITIONAL SECURITY, AND THE DISCHARGE OF SURETIES.

Secrion 1. The officer who has the approval of another officer’s
bond, when he is of opinion that the public security requires it, and
upon giving the officer ten days notice to show cause to the contrary,
ray require such officer to give such additional security as may be
deemed requisite, within a reasonable time to be prescribed.

2. Such additional security shall be by giving a new bond.

3. If such requisition be complied with, both the old and new se-
curity shall be in force; and if not complied with, the office shall be-
come and be declared vacant; and the proceeding be certified to the
properofficer, to be recorded in the election book, or fownship record.

4. When any of the sureties, on the bond of a eivil officer, con-
ceives himself in danger of suffering by remaining surety, and desires
to be relieved of his obligation, he may petition the approving officer
above referred to for relief, stating the ground of his apprehension.

5. The surety shall give the principal at least twenty-four hours
notice of the presenting and filing of the petition, with a copy of the
grounds of his apprehension. At the expiration of twenty-four hours
from the notice, the approving officer may hear the matter, or may
postpone the hearing, as the case permits or requires.

6. The testimony of both parties, as well as that of witnesses, may
be heard in proceedings under this chapter.

7. If upon the hearing there appears substantial ground for appre-
hension, the approving officer may order the principal to give a new
bond and to supply the place of the petitioning surety within a reason-
able time to be prescribed; and on such new bond being given the pe-
titioning surety upon the former bond shall be declared discharged
from liability on the same for future acts—which order of discharge
shall be entered in the proper clection book, but the bond will contin-
ue binding upon those who do not petition.for release.

8. If the new bond is not given as required, the office of the princi-
pal shall be declared vacant, and the order to that effect entered as,
directed in the preceding section.

9. If the proceeding relate to a justice of the peace, and he. is re-
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moved from office, the county j udge shall notify the proper townshij
trustees or elerk; of the removal.

10. The approving officer herein contemplated shall possess all the
powers of a justice of the peace to issue subpaenas in his official name
for witnesses to compel their attendance and to swear them.

11. When an officer consents to give new security in the above
cases it may be taken without further proceeding and with the same
effect as above provided.

PART ONE—TITLE 1V.
CHAPTER 12.
OF VACANCIES AND SPECIAL ELECTIONS.

Sgoros 1. Every civil office shall be vacant upon the happening qi'
cither of the following events, at any time before the expiration of the
term of such office, to wit:

Fresr—The resignation of the incumbent;

Spoonp—His death;

Turn—His removal from office; Iy &) il ‘

Fourri-—His refusal of neglect to take the oath of office, and also
to give bond, (when a bond is necessary,) in the time prescribed by
la‘\v; . . . .

Frrri—The decision of a competent tribunal, declaring his election
or appoinjment void, or his office vacant; oy :

Srxti—His ceasing to be a resident of the State, district, county;
or township, in which the duties of his office are to be exercised, or
for which he may have been elected. . o ‘ :

Spventie—A failnre to elect, at the proper election, there being no
provision for the incumbent to continue in office until his successor 1s
elected and qualified, or other provision relating thereto: ,

Frcura—A forfeiture of office, as provided by any law of the state;

Nmvri—Conviction of an infamous crime, or of any pubhc offence,

involving the violation of his oath of office:
2. Resignations shall be tendered as follows:

First—DBy the governor to the general assembly, if in sesgion; if not

to the secretary of state;
REVISED CODE—38
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of the office room and of the books, papers and all things pertaining
to the office, as follows; to be held until the election or appointment
and qualification of a successor. ‘

Of the office of the county judge by the county clerk.

Of that of the county clerk or treasurer by the county judge.

Of any of the state officers, by the governor ; or in his absence or
inability, at the time of the occurrence, as follows ;

Of the secretary by thetreasurer.

Of'the auditor and superintendent of public instruction, by the sec-
retary.

Of the treasurer by the secretary and auditor ; who shall make an
inventory of the money and warrants therein, sign the same and trans-
mit it to the governorif he be in the state, and the secretary shall take
the keys of the safes and desks after depositing the books, papers,
money and warrants therein, and the audidor shall take the key of the
office room.

PART ONE—TITLE V.

Of the property of the State.
CHAPTER 1-
THE 'LANDS OF THE STATE.

Secrion 1. All lands held by the state for the purpose of sale shall
be sold at a land office established at the seat of government except
as otherwise provided.

2. The auditor of state is' the register and the treasurer is the re-
ceiver of that land office and they are liable on their official bonds
as such. The present auditor and treasurer must accordingly exe-
cute their official bonds anew before they commence acting as such
land officers.

8. The mode of transacting business in the state land office shall
be assimilated to that observed in the land offices of the United States
;gs far as the same is applicable and where not otherwise directed by

aw. i

4. For the additional labor and responsibility thus imposed upon
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the auditor he is entitled to receive annually the sum of two hundred
dollars and the treasurer for a like reason is entitled to receive annu-
ally the sum of four hundred dollars which sums shall be paid them
in the usual way in addition to their regular official salaries.

5. The auditor is also authorized to employ a clerk and pay him
such sum as the census board shall allow not exceeding six hundred
dollars per annum. And “e)ach of said land officersmay employ such
temporary assistance ig found necessary and as the said census board
allows. k

6. Any head of a family or single person over the age of twenty
one years having such a claim to any tract of land belonging to this
state as is recognized by lawihas a right of pre-emption thereto or to
any part thereof in regular legal subdivisions not exceeding three
hundred and twenty acres in extent at the minimum price establish-
ed as hereinafter provided upon complying with the terms and ‘condi-
tions prescribed by law. ]

7. Where two or:more persons are thus occupying the same tract
the right of pre-emption belongs to him who holds by virtue of the
earliest settlement and occupancy which has been regularly and con-
stantly kept up by the applicant or his assignors down to the time of
making the application.

8. The purchase must be consumated before the lands are publicly
offered for sale or the right of pre-emption is lost.

9. The register and receiver shall,—subject to the approval of the
governor,—establish rules for the proof of pre-emptions (including
the time of proving them) and for the transaction of other businessin
their office, and any person who in making an oath in accordance
with such rules wilfully swears falsely shall be deemed guilty of per-
jury and punished accordingly. The said land officers are hereby
authorized to administer oaths in connection with the business of
their offices.

" 10." Any person committing waste on the public lands shall pay
treble damages therefor to be recovered by suit before any ‘court of
competent jurisdiction or by indictment, the net proceeds therefrom
arising to be added to the fund to which the land on which the waste
was committed belongs, but'the making or keeping up a claim or
using timber or other materials in a reasonable way for that purpose
creates no such liability.

11. The minimum price of the lands selected and appraised by the
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commissioners appointed by virtue of the act of January 15th 1849
shall be two thirds of the value fixed by such appraisement if the
minimum so fixed amount to one dollar and twenty five cents an
acre.

12. Where the governor is satisfied that the fair value of any land
belonging to the state is very considerably greater than the minimum
price prescribed in this chapter he may appoint one or more persons
to appraise the same and the amount at which it is so appraised
shall be its minimum price.

13. The persons so appointed shall be sworn to discharge their
duty faithfully, they shall report in writing to the governor and shall
receive such compensation as the governor may direct, not exceeding
two dollars per day exclusive of necessary expences, which amount
shall be paid out of the fund to which the land so appraised belongs.

14. The governor may also in his discretion, cause any state lands
to be laid out into smaller tracts than the legal subdivisions or into
town lots and may cause such tracts or lots or any other town lots
owned by the state to be appraised in manner aforesaid which ap-
praisement shall fix their minimum price.

15. The governor may in like manner direct a reappraisment of
any such lots or lands whenever in his opinion the same is expedient
but the minimum price of no lands shall be fixed at less than one
dollar and twenty five cents an acre.

16. Persons occupying and improving any of such lots or tracts
may preempt the same in like manner as other lands but no one per-
son shall thus preempt more than two town lots in any one year.

17. The minimum price of all lands belonging to the state except
as above provided for shall be one dollar and twenty five cents per
acre.

18. All lands which are not purchased by preemption as above
authorized (except those reserved from sale by law) shall be offered
for sale at public auction and if not sold for a sum at least equal to
the minimum price fixed as aforesaid shall be subject to private en-
try at that price. !

19. Public sales are to be ordered by proclamation of the governor
which must be published for five weeks ‘successively the last publica-
tionbeing made at least fifty days prior to the time fixed for the sale.

20. Such publication must be made in one or more newspapers
printed in the county where any of such lands lie, but if there be no
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newspaper printed in such county then by such other publication as
the governor thinks most likely to give the desired information to
those concerned.

21. Lands are to be thus brought into market at such times and
the sales may take place at such places as the governor directs.

22. Where the principal of the sum for which the lands are sold is
not wanted for immediate use they may be sold on a partial credit to
be prescribed by the governor but not less than one fourth of the pur-
chase money must in all cases be paid down and the remainder must
be upon interest payable annually on a day to be fixed in the con-
tract at such rate as may be stipulated but which must not be less
than the highest fair rate of interest for money at the time.

23. Where a sale is thus made on a partial credit the purchaser
shall receive a certificate thereof stating briefly the terms of the con-
tract and consequences of non-payment of principal or interest and
such certificate is assignable in writing endorsed thereon or attached
thereto. = The interest of the holder descends to his heirs.

24. A failure to pay interest within thirty days after it falls due ac-
cording to the stipulations of the contract and a failure for the space
of six months to pay any instalment of the principal as it falls due
works a forfeiture of the contract and of all money paid thereon and
the lands may be re-sold as though no sale had taken place.

25. The governor shall sign and issue patents to the holders of such
certificates whenever he is satisfied from endorsements thereon by
the treasurer that the amount for which the lands were sold has all
been paid,—but not sooner.

26. The certificate of purchase above contemplated at any time before
the same is forfeited is the same evidence of title and has the same
force except against the state as the ordinary receiver’s receipt where
lands are sold absolutely, and the signature shall in like manner be
presumed genuine.

27. The purchaser of lands on a partial credit is liable for waste
committed thereon tothesame extent as though he were oceupying it
as a claim merely. In order to use timber on other materials to a
greater extent than such occupancy would warrant he must obtain
permission from the judge of the county court of the county in which
the land lies—having first given security to the state for the amount
of the balance still due on the land to the satisfaction of the judge—

which security shall be transmitted by the judge to the auditor of

state.
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28. The auditor shall provide himself at the expense of the state,
with

Ist. Plats of every township of land in the state as fast as the same
‘can be procured from the proper land office on the same scale and
plan as the plats in said office,—to show what lands have been . sold
and to be bound together and kept in such a manner as to be safely
preserved and of ready reference,

2. A full abstract of all the entries made at all the land offices
state- and federal within the state which must be entered in books
similar to the tract books used in the United States land offices,

3p. A skeleton map of the state showing the townships and ranges
the boundaries of counties and the courses of the principal streams.

29. The abstracts aforesaid must be so arranged that the townships
in each county may stand therein in juxta-position and each must
show the county to which it belongs and the whole must be provided
with a suitable index.

30. Immediately after the first Monday in May in each year the
auditor shall procure from each of the United States land offices in
the state a list and an abstract of all the entries made in each and not
before procured and mark them off upon his township plats and enter
the abstracts in his book kept as above directed.

31. By the first day of July next thereafter he shall cause to filed
in the office of the judge of each organized county a copy of the list
and abstract above contemplated so far as they are applicable to the
respective counties.

32. The census board may make such further regulations as it may
deem expedient for the purpose of securinguniformity and of carrying
out the objects herein contemplated.

33. The register and receiver must keep separate books in relation
to eachof the different classes of land sold by them, as—the school—
the university—saline—and internal improvementland—and if lands
are sold which are appropriated to different public improvements sep-
arate books and accounts must be keptin regard to each.

34. The register and receiver must ‘make monthly comparisons of

salessand must publish annually the several aggrega.tes received  for
‘the/different classes of land sold.

¢1::85. The books and affairs of theiroffices shall always be under the
supervision of the governor who as often as once in each year shall
‘give the whole a thorough examination and make a'reportof the con-
dition of said office to each regular session of the general assembly.

, 08

36, The proceed- of the lands belonging to the school or univ t,I'SlTV
fands shall be paid out, on the: requisition of ‘the - superintendent;; Of;
public instruction. All other funds derived through  the ' land office;
shall be paid out: on that of the. governor. - Such requisitions shall
in ea;ch case.be made on the auditor who shall draw, his warrant
against the appropriate fund accordingly. P

. 87: Such requisitions shall be filed by the auditor and duly reeorded,
by him in a proper book to be kept for that purpose.

38. Money résulting from the sale of any of the public lands and
all books-and: papers connected with stich sales in the hands of ‘any
pitblie: officer when this statute takes effect must be deliver ed to.the
proper officer-of the land office and his receipt taken therefor.

39. The officers created by this chapter are substituted for those here-
tofore existing in relation to contracts héretofore made concerning any:
of the land belonging to the state and the rights of the state ‘may be:
enforced andits duties and obligatiohs performed by those respectivie-
ly:whose: duty it becomes under the provisions of ‘this chapter:

40. Where a suit in relation to any such contract becomes ncce-s~
sary it may:be brought by or against « the State of Iowa.”

41, The office of school fund commissioner is hereby abolished.

PART" ONE—TITLE V.
CHAPTER 2
THE COMMISSIONER OF PUBLIC WORKS OF THE STATE.

Stcomox. 1. The board of public works is hereby discontinued.
The powers duties and responsibilities of that board as well as those
of the President thereof devolve upon the officers provided for in the
next section.

2. The governor may nominate and with the approval of the sen-
ate appoint a commissioner who shall hold his office for the term of
years. , Heshall take the usual oath of office and shall'receive as
compensation an annual salary of dollars together with such.
other amount to cover his actual travelling and other official expenses
as the census board may allow :

REVISED CODE,—9




" 4

66

8. The salary and compensation aforesaid is payable quarterly out
ofany fund for the construction of any public work in this State when
the census board direct.

4. The above named commissioner must report annually to the
Governor on or before the last Monday of November in each year
and as much oftener as the Governor directs, stating fully all his offi-
cial doings and recommending such legislative dction as he may deem
expedient.

5. He shall keep a register of all his public official acts—a copy
of all official letters written by him and a file or copy of all letters re-
ceived by him in connection with the business of his office, all of which
ghall at any time be subject to the inspection of the Governor.

6. Suits growing out of the action of the commissioner or of the
board of public works may be prosecuted by or against him by the
name of “The Commissioner of public works of the State of Iowa.”

7. The books and papers of the board of public works shall be
transfered to the commissioner, excepting those connected with the
sale of the lands given for the improvement of the Des Moines river
which shall be transferred to the corresponding State Land Officers.

8.  The Commissioner has the superintendence of all the ' public
works of the State and of all the lands held by the State, the proceeds
of which are intended for any public state work, except those works
or lands connected with the university or common school system. -

9. Such reasonable sums as the census board may authorize shall
be allowed the Commissioner for furnishing and keeping up an office,
and hiring necessary assistants, which shall be paid in the same man-
ner as the salary of the Commissioner.

PART ONE—TITLE V.
CHAPTER 3.

OF LOANING CERTAIN FUNDS.

Seerion 1. The money belonging to the school and university funds-
may in' the discretion of the superintendent of public instruction be in-

vested in'the purchase ofany state stocks where such purchase ¢an be
made at reagonable rates.
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9. If not thus invested they may be loaned by such officer at the
highest rate of interest that can be readily obtained on a zafe inves*p
ment. : s O

3. In making such loans—where there are different applications—
preference shall be given.  Ist. To the State. 2nd. To tlie counties
thereof to the extent to which they are authorized to borrow. 3d. To
any of its citizens apportioning such loans when convenient as nearly
as circumstances will permit among the people of the different coun-
ties in some nearproportion to the population of their respective coun-
ties.

4. The interest on such loans must be payable annually on a day
and at a place to be fixed in the contract and a failure to pay within
thirty days after the interest becomes due renders the borrower liable
at once for the whole principal and treble the amount of interest then

- due.

"5, When a county thus becomes a borrower the payments must be
made in cash as in other cases, to raise which county orders must if
necessary be sold at their cash value. :

6. Where the money is loaned to an individual it must be secured
by mortgage on real estate of the full unencumbered value of at least
twice the amount loaned aside from the homestead and all buildings.

7. The value mustbe ascertained by the affidavit of the owner of the
property, with the certificate of the county clerk relative to the title
and the encumbrances if ‘any and stating also his belief (from ‘an in-
spection of the assessment rolls or otherwise) that the unencumbered
value as aforesaid has not been overestimated by the owner in his af-
fidavit.

8. Suit may if necessary be brought on any contract as above au-
thorized, in the name of the state.

PART ONE—TITLE V.
CHAPTER 4.
THE LIBRARY OF THE STATE.

Seerion 1. The library of the state shall be in the care and"cflsggclty
of a librarian biennially appointed by the governor by and with,the
consent of the senate.
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2. The librarian shall give bond to the state in the sum of three
thousand dollars for the faithful performance of his duties with atleast
two sureties which bond and sureties are to be approved by the gov-
ernor or in his absence from the seat of government or other disabili-
ty by the secretary of state and filed in the secretary’s office.

3. He is to have the custody and charge of all books papers maps
charts engravings paintings and all other things properly belonging to
the library or directed to be deposited therein:

4. Heis directed to provide at the seat of government and as near
as possiblé to the house occupied by the general assembly a room for
the library with fuel and other conveniences therefor the expenses of
which shall be paid from the state treasury,

‘5. The library shall be kept open during the session of the general
assembly and of the supreme court atthe seat of government fromnine
to twelve o’clock in the forenoon and from two to nine o’clock in the
afternoen and at other times during the afternoon of each Wednesday
and Saturday.- o

6. The compensation of the librarian will be an annual salary of
one hundred and fifty dollars payable quarterly from the state treasury.

7; No person shall be permitted toremove from the library any book
oor other property belonging thereto without giving a receipt therefor
and no one except the governor the judges of the supreme and district
courts the judge of the district of the United States and the United
States district attorney shall take a book or other property of the li-
brary from the seat of government or to retain it more than ten days.
..8. The governor and librarian may adopt such further regulations
consistent with the provisions of this chapter as they see fit for ~the
preservation and management of the library and may preseribe for-
feitures for the breach of such regulations and also for the breach  of
those herein provided which regulations and forfeitures being posted
one week on the door of the library room shall have the force and effect
of law and such forfeitures may be recovered by action in the name of
the state and shall be for the use of the dibrary. |

9. The librarian is required to report to the general assembly at
the commencement of each session a Tist of books and other property
missing from the library and an account. ofl forfeitures imposed and
those paid with such other information in relation to the library as he
deems expedient and hefore the close of tlie session render an account
of the expenses incurred. sinee renderingthe; last preceding: acéount.
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, PART ONE—TITLE VI
CHAPTER 1.
OF ROADS AND BRIDGES.

General Provisions.

Secrion 1. The county court has the general supervision over the
highways in the county with power to establish and change them as
herein provided and to see that the laws in relation to them are car-
ried into effect.

2. County and state roads hereafter established must be sixty-six
feet in width unless otherwise specially directed but the court may for
good reasons fix' a different width not less than thirty-three feet.

3. A county road may within the limits aforesaid be increased or di-
minished in width or it may be altered in direction or discontinued by
pursuing substantially the steps herein prescribed for opening a new
road.

4. Bridges are parts of the public highways and must be not less
than sixteen feet in breadth.

5. The county court may prohibit any person from riding or driving
faster than a walk across any bridge maintained at the public charge
and whose entire length is twenty-five feet or upwards under the pen-
alty of one dollar for each offence. Notices thereof must be conspic-
uously posted at each end of such bridge. = The penalty may be re-
covered before any justice of the peace in the name and for the use of
the county

Manner of establishing county roads.

“6. Previous to the presentation of a petition for the establishment
of'a county road, four weeks notice thereof must be given by being
posted up at the court house door and in three public places in each
township through which it is to pass and in the neighborhood of the
proposed road.

7. 'Such notice must state the principal points through which it will
pass if any such are contemplated and stating the time at which ap-
plication will be made to the county court for the appointment of a
commissioner to examine and report upon the same. 4
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8. Security must be given to the satisfaction of the court, condition-
ed that all the expenses growing out of the application will be paid by
the obligors in case the contemplated road is not finally established.

9. Ifthe road is less than five miles in length the security given shall
be for the absolute payment of such expenses.

10. The court, at the time of the application specified in the notices
aforesaid (which must be on some of'its regular days of session) or at
some other time to be then fixed, shall proceed to the  considera-
tion of the case and if satisfied that the above mentioned prerequi-
sites have been complied with shall appoint some suitable and disin-
terested inhabitant of the county as commissioner to examine into the
expediency of the proposed road and to report accordingly.

11. The time for the commencement of such examination shall be
fixed by the court and should the commissioner for any cause fail to
commence on the day, the court may fix another for that purpose.

12. The commissioner is not confined to the precise matter of the
petition but may inquire and determine whether that or any roadin
the vicinity answering the same purpose and in substance the same be
required but such road must not be laid out through any burying
ground which is by law exempt from execution.

13. In forming his judgment he must take into consideration both
the public and private convenience and inconvenience and also the
expense of the proposed road.

14. After a general examination, if he should not be in favor of es-
tablishing the proposed road he will so report and no further proceed-
ings shall be had therein.

15. If he deems such establishment expedlent he may proceed at
once to lay out the road as hereinafter directed and may report ac-
cordingly, if the circumstances of the case are such as to enable him
to do so without pursuing the course pointed out in the next section.

16. But if the precise location of the road cannot be otherwisegiven
he must call to his aid a competent surveyor and the necessary assis-
tants and cause the line of the road to be accurately surveyed and
plainly marked out.

17. The surveyor and assistants must be sworn by the commission-
er to the faithful and impartial discharge of their several duties, ex-
cept that where the county surveyor is employed he need not be so
8WOrn.
~ 18. Mile posts must be set up at the end oi ‘every mlle and the dis-
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tance marked thereon, stakes must be set at each change of direction
on which shall be marked .the bearing of the new course. Stakes
must also be set at the crossing of fences and streams and at intervals
in the prairie not exceeding a quarter of a mile each ; in the timber
the course must be indicated by trees suitably blased.

19. Bearing trees must when convenient be established at such an-
gle and mile post, and the position of the road relative to the corners
of sections the junction of streams or any other natural or artificial
monument or conspicuous object, must as far as convenient be stated
in the field notes and shown on the plat.

20. A correct plat of the road togetherwith a copy of the field notes
of the surveyor (if one has been employed) must be filed as a part of
the commissioner’s report.

21. The commissionershall receive onedollar and fitty'cents per day for
his services, the surveyor and assistants such compensation as is agreed
upon being the lowest price for which competent persons can be em-
ployed and not exceeding three dollars per day fer the surveyor and
one dollar and twenty-five cents for the assistants.

22. Upon the filing of the report in favor of the proposed road the
court must appoint a day when the matter will be acted upon which
shall not be less than sixty nor more than ninety days distant.

23. Within thirty days after the appointment of that day all claims
for damages in consequence of the establishment of the road must be
made if at all, but where a sufficient excuse for not filing such claim
within the time aforesaid is shown by affidavit the claim may be con-
sidered if made at any time before final action upon the road and the
time for such final action may thereupon be postponed to a fature
day if necessary.

24. Such claims must be in writing and filed in the county office.

25. Upon the filing of such claim the court must appoint three con-
stables and disinterested voters of the county as appraisers to view
the ground on a day fixed by the court and report upon the amount of
damages sustained by the claimant after deducting therefrom the
benefit he will receive from said road.

26. The court shall cause notice of their appointment to be given
to each of these appraisers fixing the hour at which they are to meet
at the office of the clerk of the court or of some justice of the peace
therein named.

27.  If the appraisers are not all present within one hour of the
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time thus fixed the court or the justice as the case may be may fill the
vacancy by the appointment of others.

28. The number being completed they must be sworn-to dxscharge
their duty faithfully and impartially.

29. They must file their report before the day appointed as afore-
said for final action upon the establishment of the: road.

i:80. - Should the report not be filed in time or should anygood cause:
for delay exist the court may postpone the time forfinal action on thes
subject and may if expedient appoint other appraisers.

31. The appraisers shall each receive one dollar and fifty ¢entsper
day for' the fime actually’employed in the performance of their
duties.

32. Should no damages be awarded to the apphcant the whole of'

thee costs growing out of the application for damages shall be paid by
him.
.82, When the time for final. action in'relation to the road arrivesy
whether application for damages has heen ' made or not, the court may
hear testimony and receive petitions for or against the establishment
of 'such road.  It:may establish or reject the road absolutelyor it. may
make such establishment conditional upon the payment in whole or
in part of the damages awarded or the expenses 1ncurred in relation:
thereto ‘as the public good may seem to require.

34../In the latter case,if the condition is not performed by the time
appointed the subjeet shall come up for a rehearing and new action
thereon.

35. If money is thus advanced to secure the opening of a road a
memorandum thereof must be made in the record and the person so
advancing it shall receive from the clerk a certificate of such’ fact.
The road shall not thereafter be discontinued without refunding tohim
or his legal representatives the amount so advanced without interest.
./ 86. - 'When damages have been paid by the county or by an indi-
vidual for injury to land in consequence of the establishment of a road,
the amount must be refunded whenever the road is discontinued; and
the claim for such refunding is a lieni upon the land for the taking:of
which damagss were given which may if necessary be sold to liquid-
ate such claim.

37. After the road has been finally established the plat and field
notes must be recorded by the clerk and the supervisor of roadsshall
be directed to -have the same opgned and worked according to law.
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38. A reasouable  time ‘must he allowed to enable the owners  of
land to erect the necessary fences adjoining the new road.

39. Where crops has heen sowed or planted before the roa,d_ is fin-
ally established, the opening thereof shall be delayed until the crop
is harvested provided such delay de not exceed six months.

40. Roads may be established without the appointment ofa com-
missioner provided the written consent of all the proprietors of' the
land to be used for that purpose be first filed and. recorded.

41. If a survey be necessary to give the road a precise location in
such a case the expense thereof shall be born by the county if the road
be more than three miles in length.

42. The rights of married women and the interests of minors and
insane persbns are in such cases and for such purpose under the con-
trol of their husbands er guardians;

43. The establishment of a road either along or across a county
line may be effected by the concurrent action of the respective coun-
ty courts, in the mode above prescribed, the commissioners. in' such,

eases must act in conocert and the road will not be deemed established
in either county until it is so in both.

Establishment and alteration Qf State Roads.

44. Where not otherwise expressed the following rules must be ob-
served in the establishment of state roads.

45. The commissioners appointed must employ a competent sur-
veyor and the necessary assistants whose compensation: will be the
same as in cases of county roads, the compensation of the commis-
sioners will be two dollars per day each.

46. They must observe the same rules as to marklng out tbe road
and fixing th,e posts and stakes as -are requu‘ed in cases of county
roads.

47. Within six months from the time the law authorizing the road
takes effect the report of the commissioners must be filed in the office
of the secretary of state or the law authorizing the road will be null.

48, Appended to the report must also be a plat of the road, a ecopy
of the field notes and a statément of the expenses mentlonmg the
ltems

* 49. The rules in relation to referees shall as far as apphca.ble be
applied to the commissioners herein contemplated.
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'50. They must state what length of road lies in eachcounty through
which the road passes; the expenses must in the first instance be paid
out of the state treasury but shall be refunded by the different coun-
ties in proportion to the portions of the road lying therein respectively.

51. The secretary of state must cause a copy of the'plat of so much
of the road as lies in' each 'county, with the field notes pertaining
thereto, to be transmitted to the proper counties which must be there
filed and recorded as in the case of county roads.

52. The portion of a state road lying within any county shall, from
the time the same 'is established, be regarded and treated in all re-
spects as a county road except that it cannot be discontinued nor its
breadth diminished nor ¢an any point specifically fixed by the statute
be changed by the county court.

53. Applications for damages if made at all must be filed in the
office of the judge of the proper county court within thirty days after
the copy of the plat and field notes are filed therein, and the damages
shall be assessed as in 'the case of county reads and paid eut of the
county treasury

Road Taxes.

54. Every person liable to pay a connty poll tax must pay a road

tax of such an amount as is fixed by the county court which shall not
be less than one nor more than two dollars ‘annually.
"755. At the time of fixing the rate of ‘county taxes the court must
4lso determine upon the amount of property tax to be levied for roads
and bridges, which shall not be less than one mor more than three
mills on the dollar on the amount of the county assessment unless a
higher rafe is established by a vote of the people of the county upon
the question being submitted to them ir the usual manner.

56. A special property tax not exceeding one mill on the dollar in
any one year may be levied by the county court for the building of a
bridge which may be found too expensive tp be constructed from the
ordinary road fund.

57. Except as otherwise provided these taxes are to be deeried a
portion of the county tax and shall be collected in the same manner

and with the same consequences in case of delinquency but ordinary.

county warrants are not receivable in payment of any I‘U&d"tﬁ-\'-'
58. If the delinquent is an able bodied man and the head of u
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family, in addition to the wearing apparel, the homestead; the house-
hold furniture, provisions and necessaries for his family which ‘are
exempted from execution are also exempt in this case but nothing
'else. FPes s
59. Every man betwéen  the ages of twenty-one and Sixty'years
shall be deemed able bodied except those who can satisfy ' the
court that they are otherwise and can obtain an order exempting them
temporarily er permanently from the effect of the above provisions.

Making and Repairing Roads.

60. As soon as the first supervisor is elected and qualified under
this act he must provide himself with a map of his county on a scale
of not less than one inch and a half to the mile which chall be care-
fully kept and transmitted to his suceessor in office.

61. On this map must be laid down as accurately as practicable
all the established roads in the county and whenever a new road is
established is must be marked down also.

62. W here any portion of a road is established along a county line
the supervisors of those counties must apportion that part of the road
which is upon the coiinty line between them either by mutual agree-
ment or by lot, and from thenceforth the portion of such road ‘whieh
falls to either county shall belong to and be kept in repair by it. -

63. The supervisor shall with the approbation of the county court
procure (by hiring or purchase) the necessary implements and horses
or oxen if deemed expedient by him and may keep them in proper
condition and replace them when necessary.

64. It is his duty to place and preserve the roads in as good a con-
dition for being uséd as the funds at his disposal will permit, and to
place guide boards at such points as he may think expedient or as
the court may direct. ST

65. He must annually expend within each surveyed township or
fractional township containing any portion of an established roa:', at
least one half of the ordinary road tax levied on reali'estate wit ‘n
such township. uid de

66. Subject to the approval of the county court he may expend &
remainder in the construction of bridges the improvement of thorough-
fares or of ‘any important  and difficult yoction’of the road in ary
part of the ‘county, and unless applied ~ hat manner the whels
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" amount accruing in any one surveyed township must as nearly as
icable be expended therein. y By : _

Pl’z;’il Iaielu?ust kiepéan accurate account of the amount of labor ex-
peh‘ded and the amount of money paid therefor, showing how much
has been paid to each individual and foriwhat services or other con-
sideration, how much on each road or bridge and hoyv much within
each township, which account must be verified by his o;.aﬁh and re-
turned annually to the county court on TtheAﬁrstJ)zlo;;d_a'y in July.

68. He must see that none of the public roads of his county are
impassable or unsafe he must travel over them all at least once bef
tween the first of April and the first of July in each year and he shall
on the first Monday in July annually report to the ,cou.}gtgr court the
condition of such roads respectively and the amount of improvement
necessary thereon, {

69. When notified in writing that any bridge or .other portion of
the public road is unsafe or impassable he will be .li-a;ble for all dama-
ges resulting from the unsafe or impassable con‘d.mon of the road or
hridge afier allowing a reasonable time fo%f-mepalrmg.the same.

70. For making such extraordinary repairs h&p;.la,y. if necessary call
out any or. all the able bodied men of the township %n whpf:,h they are
ta be made for not more than two days at any one time without their
cogit.méhﬂuld such force prove inadequate he may in like manner call-
on any.erall the adjoining townships in his county for the necessary
aid. 153 , 1
12. If .any able bodied man when duly smpmone‘d for any su(:'h
purpose fails to appear and labor diligently by, himself 01'-}_21? substi-
tute he is liable to a fine of ten dellars to be recoyered by suit before
any justice of the peace in the name of the county and added to the
road fund. 36 el :

73. Every persen thus called upon for labor is gntl‘fle@ to _r.tacelee
af, the rate of one dollar per day for his labor, he furnishing his own
beard. . ¢ - 057

74. The supervisor is authorized to take timber. or .mher m'(?.tenals
for the use of the road from any unenclosed lands in the neighbor-
hood of which the road passes and is only liable to pay therefor the
fa;rvaljm of the property so taken, but he }-sncxt -Pemmtted to c?n
«dowen or injure any tree growing by the way side which does notob-
struct, the road and which stands in front of any town.lot orenclesure

(i

or cultivated field or on any ground reserved for public use where
such tree is intended to be preserved for shade or ornament by the
proprietor of the land on or adjacent to which the tree is so standing.

*75. Every person is permitted to pay the whole or any part of his
poll or personal property tax in'labor at the rate of one dollar per
day provided that on or before the first day of September of the year
in which the tax is be paid he gives the supervisor written notice of
his desire to pay' his tax in that manner, stating in the notice his
place of residence. He must afterwards perform the labor at such
time and place as is directed by the supervisor which shall when
practicable be within two miles of his place of residence.

76. Whenever the public interest will permit the supervisor must
allow any able bodied person who presents himself for that purpose to
labor on any of the public roads and in all cases where a person vol-
untarily labors in pursuance of this or the preceding section the su-
pervisor must give him a certificate stating the amount of labor thus
done by him. - ;

77. A days work upon the roads as contemplated in the preceding
sections is in all cases to be eonsidered ten hours constant and dili-
gent labor, and a suitable deduction must be made for what the time
of labor falls short of this number of hours either from absence or
idleness.

78. It is the duty of the supervisor to remove obstructions in the
public highways caused by fences or otherwise, but he must not throw
down or remove fences which do not directly obstruct the travel upon

the highway until after reasonable notice to the owner of the land
enclosed in part by such fence.

Manner of conducting the fiscal operations connected with the road taz. -

79. The supervisor must provide himself with certificate books ar-
ranged in the same manner as the order books of the county judge,
each certificate having a like margin or tally.

80. These certificates shall be of two.classes which must be num-
bered and kept seperately, and the superyisor shall preserve on'the tal-

ly of each certificate a memorandum stating its numbér, date, amount

and to whom issued. qir aweth | ‘
181, One of the classes shall be for those issued to persons who have
either done voluntarylabor or labor-in payment of  their poll or per-

ﬁ“*
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sonal property road tax as above contemplated—these shall be known
as special certificates.

82.. The other clags shall be known as gener al certificates, and they
shall be issued to persons who are éntitled to payment from the coun-
ty for labor or materials furnished at the request of the supervisor or
growing out of contracts with him and they must state the amount te
which the holders are thus entitled.

83. The supervisor must provide himself with a book in which he
shall make for cash certificates issued an entry similar to the memo-
randum above required to be kept upon the tally of such c¢ertificate
preserving the two classes seperate, and shall keep the whole closely
posted up so as readily to show the amount of certificates issued.

84. Where there has been an extraordinary tax levied for the pur-
pose of building a bridge or other similar purpose as above authorized
the- certificates entitling the holder to payment out of that fund must
state that fact, and the entry above required must be kept separate
irom the others above contemplated.

85. The books and papers of the supervisor are at all times subject
to the inspection of the judge of the county court.

86. Special certificates are always receivable at the treasury of the
county in payment of any poll.or personal property road tax for the
vear on which they are issued, but for no other purpose. |

87. In relation toeach certificate thus paid in, the treasurer must
make an entry stating the number: date and amount thereof and the

person to whom it was: given, heomust ‘also: file the certificate itself

and have the same present together with his book of entries at his
uext settlement with the county court.

88. General certificates when presented to the _]udve of the county
court entitle the person to whom they were respectively given to an
order for a like amount upon the treasurer payable from the proper
voad fund.

89. Such orders: shall be prov1ded in blank by the clerk in a sepa-
rate order book and shall show conspicuously on their face from what
fund they are made payable.

90, They are receivable generally at the treasury in. payment of
road taxes and redeemable out: of any money belonging to the road
fund, but when drawn upon the fund created by the extraordinary tax
for building a bridge or other similar purpose they are only receivable
im payment of that tax and redeemable out of that fund. '
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91. in other respects the rules prescribed. in relation to other coun-
ty orders are applicable to these they will, draw the same interest
after presentation and the like.memoranda and entries must be made
throughout by the judge and treasurer, but all aceounts relative to the
road fund must be kept separately.

92. The treasurer must open a distinct account vnth the road fund
crediting it with the whole road tax and whatever else is tr ansferred
to that fund and charging it with the amount of. orders paid in and
cancelled.

93. The census board may make any supplementary regulations of
the like character with those above prescribed which may be found
necessary to carry out the full spirit and intent of this chapter and
which regulations shall be obligatory thr oughout the state.

94, The county court of any county may also make such regula-
tions as are contemplated in the last section subject to any regulation
made by the statute or by the census board as above provided.

95. From the time of the election and qualification of the super-
visors of roads that office as heretofore constituted, as also the exis
ing road districts, is discontinued.

PART ONE—TITLE IX.
Of the State Census and the Militia.
CHAPTER ' 1.
THE CENSUS!

Sterion 1.0 A state census shall be taken in the year 1972, 1854
and 1856 and every ‘ten years after the year 1856 which shall be ta-
ken by the respective county assessors ' each taking that ef his own
county. , ‘ '

2./The governor and the secretary, auditor and treasurer of state
or any three of them constitute a ¢ensus board for the state

3. Each census return must show,

First. The total number of males in'the state.

Seconn. The total number of females.
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Mo, The number of persons entitled to vote. .

Fourrir. The number of the militia. ' And,

Freri. The number ‘of foreigners not naturalized.

4. In addition to the above the census board may require such oth:
er facts to be ascertained and returned as they may deem expedient.

5. The census board must prepare and cause to be printed blank
forms suitable for the purpose which, together with such printed di-
rections as will be calculated to secure uniformity in the returns, must
be furnished to the respective assessors on or before the first Monday
in March of the year in which the census is to be taken. y

6. The assessor must complete the census by the first Monday in
July and within thirty days thereafter must furnish the secretary of
state with a duplicate thereof. .

7. The secretary must file the same in his office for preservation
and cause an abstract thereof to be recorded in a book to be by him
prepared for that purpose, and published in such manner as the cen:
susboard directs.

PART ONE—-—TITLE IX.
CHAPTER 2
THE MILITIA.

Seotron 1. All the able bodied male citizens of the state between
the ages of eighteen and forty-five years, who are not exempt from
military duty agreeably to the laws of the United States, constitute
the effective military force of this State.

2. The secretary of state on or before the first Monday in January
after the taking of each state census must report to the president of
the United States the aggregate number of such military force.

3. Whenever the governor deems it expedient to call into service
any portion of the said military force he must prescribe the number
and the manner in which they are to be called out.

4. He may make temporary appointments of such officers as he
thinks proper for calling the ‘troops into service -and may appoint the
time and place of rendezvous.
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B. No troops ean be called into service in any other marner than
:as volunteers, and the governor may prescribe the number to be re-
ceived from the counties respectively, and may fix the amount of
‘their compensation, which must not exceed that allowed to soldiers in
‘the army of the United States.

6. At the time.and place of rendezvous each company may pro-
ceed to elect the number of commissioned and noncommissioned offi-
cers that has been previously preseribed by the governor.

7. In like manner each regiment, brigade or division shall at the
same time and place elect the number of its own officers which has
been previously designated by the governor, except that each chief of
brigade or division has power to appoint his own staff.

8. The particular place and hour for opening the polls at any such
election, as well as the judges and clerks thereof, shall be fixed and
appointed by the officer in temporary command at such place of ren-
dezvous.

9. The governor may cause any "arms owned by the State to be
«distributed to the troops thus called into service and may direct all
mnecessary supplies to be procured and furnished at the expense of'the
-state.

. #le may, if he think proper, take command in person of ‘any
troops thus called into actual service.

14. Subject to the foregoing provisions he may make all further
rules and regulations necessary to carry out the general spirit and
intent of this chapter.

PART ONE—TITLE X.
Of Towns and Villages.
2 CHAPTER 1.
VILLAGE PLATS.
Secrion 1. The proprietor of a tract of land may lay out a village
plat thereon in the manner herein' preseribed.

2. He must cause a survey to be made, marking the lots by a stake
REVISED CoDE.—11
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placed in at least one corner of each and which corner shall be uni-
form. throughout the plat so far as practicable; and fixing a stone of
not less than one fourth of a cubic foot in dimension in a permanent
manner at some point in every street.

3. An accurate map shall then be made of such plat designating
the corners where the stalies are placed and the points where the stones
are fixed and marking and describing the length and breadth of the
lots as well as the breadth and ceurses of the streets and alleys, and
the breadth shall be designated by feet and inches when practicable.

4. All the owners of the land shall then acknowledge before some
officer authorized to-take the acknowledgementof deeds that the dis-
position of the land as shown by the map is with their free consent
and in accordance with their desire, and such acknow ledgement shall
be certified upon the map.

5. The plat and acknowledgement shall then be presented to the
county judge who if satisfied that the above requirments have been
fully complied with shall enter thereon; an order that the whole be
recorded.

6. The acknowledgement and recording of such plat is equivalent
to a deed in fee simple of such portion of the land asis therein set
apart for public use or is dedicated to charitable, religious; or educa-
tional purposes.

7. Ground subsequently  laid out platted and recorded as above
prescribed may be added to any town plat adjacent thereto with the
consent of all the proprietors of the part to be so attached and of the
people of the town te which it is to be attached.

8. Whenever the county court of the county in which the town lies
is satisfied that all the proprietors of the part sought to. be attached
have given their consent thereto and after’ a sum of money sufficient
in the estimation of the court to defray the expenses of an election
has been deposited with the clerk, it shalk canse an order to be enter-
ed that the question be submitted to a vote of the people of the town
at a time therein fixed, which may be on the day of any other election
if thought expedient.

9. Notice that such question will be submitted to the voters at such
election must be published in the same manner and at the same time
as is prescribed for thel general notice of such elections..

10, Returns of the election shall be made to the eounty eourt and if
the result has beén in favor of incorporating the addition into:the'town,
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an order to that effect, describing such addition shall Le entered upon
the records of the court, a transcript of which shall also be recorded
in the town records and thenceforth such addition shall be deemed a
part of said town and the judge of the county court shall issue his pro—
clamation accordingly.

11. When the town to which the addition is propesed to be made

_is an incorporated town or city, the consent of the people thereof to

such addition may be given by the local legislature thereof whatever
may be its name or character, instead of submitting the question to a
vote of the people, as may be determined by the local legislature.

12. Any town plat may be wholly or in part vacated whenever the
consent of all the property holders of the part to be so vacated and
that of the people of said town can be obtained to that effect.

13 For this purpose a petition must be presented to the judge of
the county court asking for such vacation and accompanied with a
written consentof all the property holders in the part to be so vacated.

14. When this has been done the question shall be submitted to a
vote of the people of the town in the manner above prescribed for sub-
mitting the question of an addition to a town plat upon the terms
therein required.

15. If the result be in favor of vacating the portion of the town plat
in question the court shall appoint a day for hearing ohjections to the
granting an order to that effect and cause such notice thereof to be
given as it may deem reasonable.

16. If no sufficient objection be then made, an order directing the
vacation sought shall be entered upon the records of the court, and
from thencetorth the vacation of the plat to the extent contemplated
shall be deemed complete, and the portions set apart or reserved for
public, charitable, religious or educational purposes shall revert back
to the original proprietor, his heirs or assigns, and the judge of the
county court shall issue his proclamation accordingly.

17. In any of the elections above contemplated the judge of the
county court may appoint the judges and -clerks thercof where provi-
sion for such officers is not otherwise made, and may make any other
regulations found to be necessary to enable the election to be held
pursuant to the intent and purpose of this chapter.
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'PART ONE—TITLE X..
CHAPTER 2.

THE INCORPORATION OF VILLAGES AND TOWNS.

Secrion 1. Any village containing three hundred inhabitants ma,
become incorporated as a town and any town or village containing
two thousand inhabitants may become incorporated as a city in the
manner herein presecribed.

2. In making the enumeration for the purpose above contemplated
those persons only shall be included who are permanent residents
within the limits of the plat of the village or town.

8. Where the inhabitants of a village having no previous organiza-
tion desire to be incorporated they must by petition apply for that
purpose to the county court stating whether they desire a town or
ity organization and must satisfy the court that their village contains
the requisite number of inhabitants.

4. Such proof being made and the petition being signed by at least
one fourth of the legal voters of the village the court shall direct the
question to be submitted to a vote of the people.

5. The vote shall be “ for incorporation” or “against incorporation,”

and returns shall forthwith be made to the county court.

6. If the majority of the votes cast by the legal voters are in favor
of incorporation the court must fix upon the time and place of an
election to choose persons to prepare a charter or articles of incorpo-
ration for the village.

7. The number of persons thus to be chosen must be fixed upon by
the court.

8. Returns of the election shall be made to the county court which
shall cause notice of their election to be given to the persons elected.

9. The charter shall provide among other things,

Frsr—For the time when it will take effect.

Seconn—For the manner in which it may be altered.

'Turb—It shail specify the powers to be given to the corporate au-
thorities within the limits hereinafter prescribed.

10. The charter thus formed must be submitted o' a vote of the
people of the village and if it receive the sanction of a majority of
‘the legal votes cast for or against it shall be considered as adopted,
and an entry thereof shall be made on the county records.
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11. In the election herein contemplated unless provision is other-
wise made the county court must fix upon the time and prescribe the
notice to be given thereof appoint the judges and clerks of the elec-
tion gnd in general prescribe all the means necessary to carry the in-
tent of this chapter into effect.

12, Vacancies in the number of the judges and clerks are to be
supplied in the same manner as at the general election,

13, Returns in each of the above cases must be made to the coun-
ty court which shall give certificates thereof and have power to try
and decide any case of contested election where notice af such con-
test is given before the granting of such certificates.

14. When an incorporated town desires to be organized as a city
such steps must be taken to obtain an expression of the will of the
people on the subject, to draft a charter, to obtain its adoption and
to fix the time of its taking effect, as the board of trustees or other
local legislature may direct but no charter shall be adopted without
the sanction of a majority of the voters at a public election: held for
that purpose.

15. A town charter may provide for a local legislature under such
name as may be selected and such. other officers as may be deemed
expedient, may prescrihe and limit the powers and duties of each and
may fix the mode of their election and removal, and their time of
service and compensation.

16, The charter may confer upon the corporation the power of di-
viding the town into wards, enable it to acquire and hold whatever
real or personal property may he necessary and proper to carry out
the ohjects of the corporation, and to sell and convey the same, to
adopt a common seal and to alter the same, and to appear as a party
in any civil action,

17. It may also give power to establish such by laws and ordinan-
ces as are necessary and proper for the good regulation, safety, health
and cleanliness of the town and the citizens thereof; to levy and col-
lect taxes on all property within the limits of the corporation which by
the laws of the state is not for all purposes exempt from taxation
which tax must not exceed one per cent. per annum on the assessed
value thereof, and its collection may be enforced by such measures as
may be deemed expedient, provided those measures be not more
atringent and summary than those used for the collection of state or
county taxes; to establish a grade and regulate and improve the side
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walks alleys and streets and to change the grade making compensa-
tion to any person injured, to provide drains, sewers, public wells,
wharves and landing places and keep them in repair; to regulate
markets but not in such o manner as to prevent any person from sel-
ling the produce of his own farm in such manner and quantity as he
may deem proper; to license and regulate or prohibit all shows or
public exhibitions if the laws of the state are not therehy inter-
fered with; to license porters, draymen and others who transport
freight from one part of the town to another, and to limit their com-
pensation; to provide against fires, breaches of the peace, gzambling
disorderly and indecent houses and conduct; and to make any other
ordinary suitable and proper police regulations and to impose penal-
ties for the violation of any such regulations, which penalties may be
collected by civil action in'the name of the town.

18. The charter may further authorize the legislative power of the
town to require the property holders of ‘any street or part of a strect
to pave the same or the sidewalk thereof each in front of his own pro-
perty whenever the owners of two thirds of the lots in such street or
part of a street petition therefor.

19. None of the ordinances or regulations of any town can take
effect until they have been duly promulgated so as to be within the
knowledge of the inhabitants of such town, the manner of doing which
shall be prescribed in the charter.

20. The local legislature may change the name of their town but
not until such change has been sanctioned by the people at a public
election, nor can any name be thus given to a'town which is not
clearly distinguishable from that of any other place within the state.

21. The preceding provisions are applicable toa town desiring to
become organized as a city, and in addition thereto a city charter
may authorize the establishment of a mayor’s court for the enforce-
ment of the city regulations but the jurisdiction of that court must
not be greater than that of a justice of the peace, and appeals shall
lie the same in all respects as from justice’s courts.

22. The city charter may also confer power upon the city authori-
ties to open new streets and discontinue 'old ‘ones and to dispose of the
ground thus renderéd unnecessary to' the public, to compel the owners
of land witlin the ecity limits to drain or fill up ponds or stagnant
places theréon and preséribe the manner of doihig the same, to borrow
money on the credit of the ¢ity ‘but not without a direct vote of the
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people in favor of such loan, and on the application of the owners' of
three fourths of any square to prohibit the erection of any except brick
orstone buildings within that square, and generally to make any reg-
ulations of a like nature with those above authorized, for the order and
good government of the city and the welfare of the inhabitants not in
conflict with the laws of state. -

23. The above provisions are intended only to fix limits to the pow-
er of a town or city corporation, leaving the peopleif they choose the
privilege of narrowing those limits as much as may be thought desira-
ble or to fix other conditions in addition to those above required.

24. The authority to confer upon a town or city the power to license
and regulate or prohibit shows or public exhibitions, when exercised
will be exclusive; but when no provigion is made on that subject in
the charter the county court has the same authority within such town
or city as it has in other portions of the county.

PART ONE—-—TITLE XI.
Of Corporations.
CHAPTER 1.
OF CORPORATIONS FOR PECUNIARY PROFIT.

J
Secrion 1. Any number of persons may associate themselves and

hecome incorporated for the transaction of any lawful business and
having pecuniary profit in view, including the ertablishment of fer-

ries, the construction of canals, turnpike, and graded roads, railways,
bridges and other works of internal improvement, in the following
manner; they shall adopt articles setting forth,

Firsr—The names of the persons concerned and their desigh to be-
come incorporated;

.Sscown—»'l‘he name and intended duration of the proposed corpor-
ation; & . ‘

Turmo—The nature of the business to be transacted; '

Fovaran—Its principal place of business;

Fwra—~The amount of ¢apital stock authorized, and the times =’
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conditions upon which it is to be paid in, and the amount constituting
a share;

Stxti—Any limitation to the power of coafracting debts which may
be adopted;

SeveNta—What officers the company will have, by what officers
business will be conducted and when thex are to be elected;

Eicuru—Whether private property be exempted from. the debts;

Nixta-—The manner of calling the first meeting;

TenTH-ZAny other matters which they choose to. set fortly;

Which articles shall be subscribed by the persens instituting the cer-
poration, and shall be recorded by the recerder of deeds in the coun-
ty where the principal place of business is to be, in the hook kept' for:
recording limited partnerships, and shall also be published four weeks.
successively in a newspaper published in the same county, or, if there
be none then in the nearest paper.

2. No change made in any of the above matters shall be valid un-
less recorded and published as the original articles are required to,
be; but the addition of new subscribers and purchasers of stock need
not be so recorded nor published.

3. Corporations for the purpose of censtructing any work of inter-
nal improvement such as those mentioned in section 1 of this chapter
shall file a copy of their articles of incorporation in the office of the
secretary of state, which cepy shalk be certified by the person named
as clerk, secretary or the president in the articles (or any eorrespon-
ding officer) if such be so named, and if not, then by one of the per-
sons who sign the original articles.

4. Corperations for the construction of any permanent work of in-
ternal improvement may be formedto endure forfifty years; but these
for other purposes contemplated in this chapter cannot be formed
to endure for more than twenty years.

5. The above provisions being observed, the persons asseciated be-~
come a corporation, possessing the powers and attributes of a body
corporate.

6. They may commence business when the articles are filed in the
office of the recorder, and their doings shall be valid if the publication
in a newspaper is made, and the copy filed in the office of the secre-
tary of state within three months from the said filing in the recor-
der’s office.

7. Among the powers of such body corporate are the following ;
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: To have pmpaual suceeszion; .

To sue and be sued by their corporate name |

To have a common seal which it may alter at pluaaurc

To determine what oihce\ there shall be, and to elect all necessary
officers in such manner. as it determines ; fix their compensation and
define their powers and duties;

To acquire and sell propert\ ;

To malke bye-laws and regulations, consistent w ith the Jaws oi tho
state, for ifs own goyernment and the due and order [y conduct of its
affairs and the management of its property, and to hold and transfer
property by its corporate name.

8. Such corporation may by its bye-laws deter mme the manner of
calling and conducting meetings, the number of menlbeh tlnt consti-
tute a quorum, and the number of slnucs that shall entxtle a membel
to one or more votes, the 10'ht and mode of xotm@' by pIO‘(\ the man-
ner of transfering shares or interests ; the mode of selling shares or of
enforcing their forfeltme for the non- -payment of assessments, and the
tenures of office ; and it may preseribe suitable penalties for the vio-
lation of its bye- laws by the members; not exceeding in any case
twenty dollars for any one offence, w hich may be recoyered in the ju-
dicial tribunals of the state. . ;

9. Such corporation may exempt the private, property of its mem-
bers from liability to corporate debts, by a provision to that effect in its
articles of incorporation, but subject to the provisions of thlb chapte1
in relation thereto. A it el Py ‘ A1

10. The transfer of shares shall not be valid except between the
parties thereto until it be entered on the books of the company, so far
as to show the names of the persons by and to whom tr ansferred; the
number or other designation of the shares, and the date of the tr anqtc)

11. Such corporation shall cease to exist if the members do not or-
ganize by the adoption of bye-laws and the election of officers within
one year after the recording and publication directed, in section 1; and
it shall cease to, exist also by the non-user of its franchises, at any
time for two years. But such body shall not forfeiture its flanchla(
by reason of an omission to elect officers or to hold meetings at any
time preseribed in the bye-laws, provided such act be done w1thm two
years appointed therefor.

12. Any eorporation which e\fpues by 1t=, own llmltatxon, or which

is terminated by consent; or s annulled by reazon. of tmtextulc shall
REVISED CoDE.—12
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nevertheless continue for the term of three years unless sooner termi-
nated, for the purpose of settling its concerns, disposing of its proper-
ty, dividing its capital stock and prosecuting and defending suits; but
not for continuing the business for which such corporation was crea-
ted. And if any suit is pending at the termination of the said three
years the corporation may, for the purpose of such suit, be regarded as
continuing until its final termination in judgment and execution.

13. Such body may be renewed from time to time for a period not
greater than was at first permissible if all the corporators assent there-
to; and it may be renewed if all do not consent, provided the stock of
those opposed thereto be first purchased or offered to be purchased at
its market value.

14. When all the members are present at a meeting however called
or notified, and sign a written consent on the records of the body, the
doings of such meeting shall be as valid as if legally called.

15. The intentional making an undue dividend of profits or other
funds so as to leave the assets of the corporation insufficient to dis-
charge its existing liabilities, shall be held such a fraud as will render
the officers making the dividend personally liable to the extent of
those liabilities, and also subject to the penalties of a misdemeanor,
and all the stockholders of a corporation making a dividend which
produces the above effect will be liable to the extent of such dividend
received by them, whether the same was made with the above intent or
otherwise.

16. The responsibilities created in the preceding section are not in-
tended to embrace the contingent liabilities of insurance companies
‘prior to their knowledge of the happening of actual losses.

17. Intentional fraud in not complying, substantially with the arti-
‘cles of incorporation, or in deceiving the public or individuals in rela-
‘tion to the means or liabilities of the corporation, shall subject the
persons guilty thereof to the penalties of a misdemeanor, and shall ef-
fect a forfeiture of all the privileges hereby conferred and the courts
may proceed to wind up the business of the corporation in the man-
ner prescribed by law.

18.  Any person sustaining injury by such fraud may reeover dam-
ages therefor against the persons participating in the fraud.

19. When persons are acting as a corporation under this act, it
shall be presumed that they are legally incorporated until the contra-
ry is shown, except in a regular proceeding instituted to test the
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legality of their corporate existence ; and no such franchise shall be
declared actually null or forfeited exceptin a regular proceeding
brought for that purpose ; and no person sued on a contract made
with such corporation, or sued for any injury to its property, shall be
permitted to set up a want of legal organization in his defence.

20. No body of men having taken any of the foregoing steps to-
ward a corporate organization, and having acted as a corporation
under the provisions of this chapter, shall be permitted to set up the
the want of legal organization as a defence to an action against
them as a corporation.

21. Unless the foregoing provisions concerning organization and
publicity are substantially complied with, the private property of the
stockholders shall be liable for the debts although exempt by their
articles, but no action to charge the private property of a stockhold-
er can be maintained unless it be alleged and shown that there is no
corporate property subject to execution, and that fact may be proved
by any competent evidence, but it will be sufficient prima facia to.
show that an execution has issued under a judgment against the cor-
poration and a demand thereon made of some one of the last acting
officers of the body for property on which to levy and that he has
not pointed out any.

22. The defendant, at any stage of such a cause, may point out
corporate property subject to levy, and on his satisfying the court of
the existence of such property by affidavit or otherwise, the court may
in its discretion either continue the cause or stay the execution against
the defendant until the property can be levied on and sold, and may
subsequently render judgment and order execution for any balance
which there may be after disposing of the corporate property, accor-
ding to the stage of the cause. Butif a demand of property has been
made as contemplated in the preceding section, the defendant shall
pay the costs of the action against himself in any évent.

23. When the private property of a stockholder is taken for. a cor-
porate debt he may maintain an action against the corporation . for
indemnity and against any of the other stockholders for contribution.

24. For the purposes of repairs, rebuilding and enlarging, to meet
contingencies, and for the purposes of a sinking fund, the companies
in this title authorized to be created may establish a fund which they
may loan, and in relation to which they may take securities as indi-
viduals may.
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25. When the firanchise of a corporation has heen levied upon un-
der an execution or other judicial process and sold, the corporators
shall not have power fo dissolve the corporation so as to destroy the
franchise; and if they negleet to keep up an ovganization sufficient to
enable the business to proceed, the purchaser shall thereupon become
vested with all the powers of the corporation requisite therefor, and
when it becomes impracticable for an individual o to conduct them,
and when cases of doubt or difficulty not herein provided for arise,
the purchaser may apply by petition to the district court which is
hereby vested with authority to make any orders requisite for carry-
ing into effect the intent of this chapter in this respect.

26. I'he corporation  shall net be compelled however to incur new
debts in order to keep its physical structures in repair, but such ex-
penses are to be deducted from the receipts of the purchaser, and he
midy be compelled to keep the works of the corporation in proper re-
pait-and condition to the extent of his receipts so long as he contin-
ues to hold the franchise.
<27 Lvery such corporation immediately after each election of an
officer shall post up ‘at its principal placé of business a list of the
names of'its officers, showing what offices they hold.

28. In any proceeding by or against such a corporation or against
a stockholder to charge his private property or the dividends received
by him,the court is invested with power to compel the officers to pro-
duce the books of the body on the motion of either party, a proper
cause being shown to the satisfaction of the court.

29. A single individual may be incorporated under the provisions
of this chapter and will be entitled to all the adi*anpages herein con-
ferred ‘provided he complies substantially with the requirements here-
inbefore contained, omitting those which from the nature of the case
are inapplicable. A

30. Corporations regularly organized under the general law here-
tofore in" force may, by adapting their articles of association to the
provisions of this chapter and by making the required publication of
the change as ‘well as of their intention to actunder the provisions of
this ehapter,—be entitled to all the advantages and subjected to all
the liabilities above provided for. But the change in their articles of
association must be in aceordance with the terms of those articles.

31. Mutual Insurance Companies organized under the provisions
of this chapter may render their premium notes a lien upon the whole
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or any part of the real estate upon which the property insured is sit-
uated, whether such real estate is or is not exempt from other liabili-
ties as a part of the homestead. But such lien will not attach until
the premium note, stating the property on which it is a lien, is filed
for record and treated in the same manner as though it were a mort-
gage from the makee thereof to the company,—except that it need
not be acknowledged.

PART ONE—TITLI XL
CHAPTER 2.
OF 'CORPORATIONS OTHER THAN THOSE FOR PECUNIARY PROFIT.

Sremox 1. Corporations for the establishment. of seminaries. of
of learning, churches, lyceums, libraries, agricultural societies and
other lawful purposes unconnected with motives of pecuniary profit,
may be formed in the manner directed in the preceding chapter, so
far as applicable, and the provisions of that chapter are extended to
them except as herein modified.

2. Their articles of incorporation shall be recorded, but a newspa-
per publication is not requisite. i

3. No dividend nor distribution of property among the stockholders
shall be made until the dissolution of the corporation.

4. Corporations of an academical character are invested with au-
thority to confer the degrees usually conferred by such institutions.

PART ONE—TITLE XII.
Of taking Private Property by Companies (.)7' Individuals.
CHAPTER 1.
TAKING PRIVATE PROPERTY FOR WORKS OF INTERNAL IMPROVEMENT.

1. When any corporation or other person designs to construct a

_
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canal, or rail-road or a turnpike, graded, m‘adamized or plank road,
or a bridge as a work of public utility although for private profit, it
may take such reasonable amount of private real property as may be
requisite for those purposes respectively, upon paying therefor such
sum as may be assessed in the manner herein provided.

2. The company shall file its petition in the district court in the
county where the land lies setting forth in substance :

The name of the owner;

The parcel ofland a portion of which is wanted;

The object for which it is wanted;

A prayer that a suitable portion of the land may be decreed to the
petitioners and may be set apart to them by metes and bounds.

3. The owners of distinct parcels of real estate may be made de-
fendants to one petition.

4. A gervice upon the owner must be made as in civil actions ex-
cept as herein qualified:

Service upon, and notice to, an agent entrusted with the supervi-
sion of a non-residents’ land will be sufficient; :

And a service by publication in a newspaper may be made the pre-
scribed length of time before the return term;

And when the owner of a tract of land is unknown, the court upon
being satisfied that diligent and unsuccessful efforts have been made
to ascertain the ownership may either before or after a publication
authorize proceedings against him by the description of the unknown
owner of that tract of land,—(describing it.)

5. When the requisite service has been made, if no sufficient cause
to the contrary is shown, the court shall issue a writ of inquiry of da-
mages to the sheriff commanding him' to' summon a jury to inquire
into and assess the damages.

The jurors are required to possess the ordinary qualifications of
Jjurors, and to be persons not interested in the same or a similar ques-
tion. : .

6. Twelve jurors shall be summoned unless the parties otherwise
agree in writing; and each party will have the right of challenge both
for cause and peremptorily, as in the district court.

7. Or if the parties assent, the jury may be thus constituted: the
sheriff may set down in writing the names of eighteen jurors, and the
parties shall alternately strike off' one, beginning with the defendant;
until but six remain, who shall be competent to act; and be summon-
ed accordingly.
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8. If'a juror summoned fails to attend, his place may be supplied
by one summoned to attend forthwith.

9. The jury shall be sworn to examine impartially and report truly
upon the subject submitted to their consideration, and the sheriff is
authorized to administer such oath.

10. The jury shall then proceed to examine the ground and may
hear testimony, but no argument of counsel, and shall set apart by
metes and bounds a quantity of land convenient and suitable for the
purpose intended, and assess the damage occasioned to the owners
thereby.

11. In estimating the damages no deduection shall be made for any
benefit that may be supposed to result to the owners from the con-
templated work.

12. When the petitioning body desires earlier action than is con-
templated in the preceding provisions and is proceeding against one
person only it may fileits petition in the office of the district court
and cause a service as before provided, and seven days after service
1s effected the clerk may in vacation issue a writ of inquiry of dama-
ges to the sheriff as before directed, and the sheriff shall then proceed
as above provided and make his return as hereinafter directed.

13. Before proceeding with the jury the sheriff’ is directed to give
the defendant if he is known and resides in the county, and if not then
to his agent if he have one known, or to his tenant three days notice
of the time and place of the meeting of the jury.

14. The report of the jury shall be reduced to writing, signed by
each of the jurors and delivered to the sheriff and be by him returned
together with the writ and his doings thereon to the district court
w1thout delay.

*15. Upon the return of the inquest and writ the owner of the land
may file objections to the proceedings and show cause why they
should be set aside, and the court may direct issues other than those
upon the facts found by the jury to be made up and tried as'in other
civil actions, and if good cause be shown may set aside the proceed-
ings.

16. The damages assessed by the jury shall be paid into court for
the defendant, or to the defendant, before a decree for the conveyance
of the land can be made unless the parties otherwise agree.

17. If no sufficient objection is made and the damages are paid the
court shall decree a conveyance to the plaintiff’ of the land reported
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by the jury, and such decree shall have the same effect, and be en-
forced in the same manneras an ordinary decree for the conveyance
of land.

18. If the contemplated work be net commenced within one year
after obtaining land under these provisions or if after being com-
menced it cease for two years to be prosecuted, or if after being com-
pleted it ceases for two years to be used for its original purpose, the
former owner may file his petition in the district court to have the
land restored to him upon his refunding the purchase money without
interest.

19. The costs of the foregoing proceedings shall be paid by the pe-
titioner, except that costs occasioned by litigation by the defendant
shall be governed by the common rule in relation thereto.

20. A company or person actually intending to make application

for the privileges herein contemplated and entering upon the land of

another for the purpose of making the requisite examination and sur-
veys, and doing no unnecessary injury, shall be liable only for the ac-

tual damage done, and if sued in such case. the plaintiff shall recover

only as much cost as damage. -

21. The provisions of this chapter do not apply to any corporation
‘or person who has not obtained a license from the proper county court
in accordance with the provisions of the chapter relating to granting
license for ferries, bridges and roads.

PART ONE—TITLE XIIL
CHAPTER 2.
'TAKING PRIVATE PROPERTY FOR MILL DAMS.

Seeriox 1. Any person desiring to build a mill of any description ot
any ‘water course within the exclusive jurisdiction of this state may
obtain authority to erect a dam across such water course, if he is the
owner of the land on either side of the water course at the point where
he proposesto erect his dam, by proceeding as provided in this chapter.

2. He shall file a petition in the district court in the county in which
he proposes to build his mill, setting forth in substance;
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The name of the water course.

A description of his land with some desciiption of the pointat which
he proposes to build his dam.

The altitude of the dam which he proposes to erect.

The kind of mill or machinery which he proposes to connect wuh

the dam.
And if another person is the owner of the land on one side of the

water-course the petition must set forth the name of such owner; and

A prayer that a portion of land (not exceeding one acre) belonging
to such other person including the point where the dam will abut, may
be decreed to him and may be set apart by metes and bounds.

3. When the defendant is duly served, if no sufficient cause to the
contrary be shown, the court shall issue a writ for the inquiry of dam-
ages to the sheriff commanding him to summon a jury to inquire
touching the matters contained in the petition, a copy of which shall
accompany the writ.

4. The provisions of the pwcr*dmtr chapter in relation to the nuin-
ber of jurers, their qualification, the manner of empanneling - them,
swearing them, and their failing to attend, the estimation of the dam-
ages, and the manner of making their report and the return of it shall
apply in this proceeding.

5. Before proceeding with the jury the sherifl’ is directed to give
each owner of the land likely to be flowed by the contemplated dam,
ifhe is known and reside in the county, and if not, then to his agent
if he have one known, or to his tenant, three days notice of the time
and place of the meeting of the jury.

6. For the purposes of this chapter the sheriff and jury are author-
ized to go into and act in an adjoining county.

7. The sheriff shall attend the jury at the time and place appoint-
ed, and eaquire by the jury;

‘What damage each owner will sustain by reason ofinundation con-
sequent upon the erection of the dam proposed;

‘Whether the dwelling house of any proprietor, or the outhouse, yard
garden or orchard will be overflowed thereby;

‘Whether the stream be navigable in fact and whether and to what
extent navigation, or fish of passage, will be obstructed, and whether,
and by what means the same way be prevented or diminished;

Whether the health of the neighbe:hood will be injured in conse-
quence of such erection.
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The value of one acre of the land on the side of the stream not own-

ed by the petitioner, or, the value of the land set out; .

Whether there be any other valid objections to the erection of the
dam;

And the j Jur) shall set apart by metes and bounds, a quantity of land
convenient for the dam and mill not exceeding one acre on the side
_of the stream not owned by the petitioner.

8. The inquest of the jury shall be reduced to writing, signed by
each of the jurors, and returned by the sheriff together with the writ
with his doings thereon into the court whence it issued, without delay.

9. Upon the return of such inquest and writ, any person aggrieved
by the verdict of the jury, may file his objections to the proceedings
under the writ and to the verdict, and show cause why the proceed-
ings should be quashed and the verdict set aside; and the court may
direct issues other than the facts found by the jnry to be made up and
tried as in other civil cases; and if good cause be shown, quash the
proceedings and set aside the verdict.

10. If no objection be made to the proceedings under the writ, and
it appear to the court that neither the dwelling house, outhouses, yard

- garden or orchard of any owner of lands will be overflowed, and that

the health of the neighborhood will not be injured in consequence of

the erection of the proposed dam; the court shall consider whether,
all the circumstances weighed, it be reasonable that the permission
prayed for should be given, and thereupon make an order granting
permission or not accordingly
11. When the party prays for a quantity of land whereon to abut
_his dam, the court shall include in its order, if permission is granted,
a decree for a conveyance to the petitioner of the land reported as re-
‘quisite by the jury, and such decree shall have the same effect and be
enforced in the same manner as an or dma.ry decree for the convey-
ance of land.

12. The order and decree authorized in the last two sections, and
the rights and privileges thereby granted, shall be upon the condition
that the costs, and the damages assessed by the jury, be paid, and
_subject to such conditions in reference to the obstruction of fish and

navigation as the court may impose, including the building of suitable
ocks.

12, If the dam and mill or machinery be not commenced within ons

year and finished within two years from the date of the decree of per-
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mission and if the dam or mill or machinery be destroyed or impaired
=0 as to suspend its operation, and be not rebuilt or repaired within
two years thereafter the former owner or his heirmay file his petition to
have the land recenveyed to him upon his refunding the purchase
money without interest.

14. But if the owner of the dam or mill at the time of such i mJur)
be an infant, a persen of unsound mind, or imprisoned for a less peri-
od than for life, and commence the repair within the two years, he
may have one year in addition to the abeve te complete the same.

15. In case of such a failure to repair as econtemplated in the pre-
ceding two sections, the privileges conferred shall cease as to any
person applying for permission te build abeve or below the former
petitioner’s dam unless he has repaired before such application.

16. The owner of any dam and mill erected under this or any pre-
vious law, may obtain permission te increase or raise the altitude of
his dam by the, same proceedings and under the same regulations
and conditions ax herein provided.

17. Dams not built in accordance with the directions and condi-
tions prescribed by the court shall be deemed public nuisances, and
may be dealt with as such; and any person 1nJured thereby may re-
cover double damages.

18. Ifthe improvement of the navigation of any stream be under-
taken by the state or by any county or ether lawful public authority
under the state, then the privilege to keep a dam across such stream,
the right to constrnct which may be hereafter granted, shall cease if
it would prevent or obstruct the making of such improvement, and the
owner of such dam shall either remove ‘or make such change in the
same as will render the navigation safe and convenient, according to
the plan of such improvement; the change or alteration to be such as
may be directed by the proper public officers or agents havmb the
superintendence of the improvement.

PART ONE—TITLE XII.
CHAPTER 3

OF LICENSES F¥FOR FERRIES, BRIDGES AND ROADS.

Srcron 1. The several county courts have power to grant such li-
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cences as may be needed within their respective counties, but these
shall not be granted for a longer period than five years at amy one
time. : :

2. The court may prescribe ‘the rates of ferriage as well as the
hours of the day or night during which the ferry must be attended,
both of which may from time to time be changed at the discretion of
the court. |

3. In granting a ferry license the court has power to make the priv-
ilege granted exclusive for a distande not exceeding two miles in
either direction from said ferry, in which case no person shall keep o
public ferry within the, preseribed distance unless after twenty days

"notice to the person who' has ‘obtained such privilege it is made to

appear to the court that the public good requires both ferries and a’

new license is issued for the second ferry accordingly. The notice
herein required must be served personally on the owner or on the
person in charge of the ferry boat.

4. In granting a ferry licence preference must be given to the keep-
er of aprevious ferry at the same point ; but if there is none such, or
if after giving the same notice as is required by the last section he
fails to make application for such license orif in the opinion of the
court he is an improper person to receive the same, it may be con-
ferred on any other proper applicant.

5. Where the opposite shores of the stream are in different coun-
ties a license from either is sufficient and the court which first exer-
cises jurisdiction by granting a license retains that jurisdictionduring
the license.

6. Where but one side of a river is within this state the county
court possesses the same power so far as the shore of this state is
concerned as though the river lay wholly within ‘the juristiction of this
state.

7. Before a license can be granted notice of the intended applica-
tion therefor rust be posted up in at least three public places on each
side of the river (if both sides of the river are within this state) in
the township and neighborhood in which the ferry is proposed to be
kept, at least twenty days next prior to the making of such appli-
cation. '

8. The court upon being satisfied that the above requircments have
been complied with, that a ferry is needed at such place and that the
Q.pp_licant is a suitable person to keep it, must grant the license, which
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however shall not issue until the applicant files a bond with sureties
to be approved by the court in a penalty not less than one hundred
dollars with a condition that he will keep the ferry in proper condition
for ferrying and attend the same at all times fixed by the court for
running the same that he will neither demand nor take any illegal
tolls and that he will perform all other duties which are or may be
énjoined on him by law which bond shall be filed in the county office.

9. -The license together with the rates of toll established must be
entered upon the records of the county court and the certificate of
license shall contain the rates of toll allowed.

10. Every ferryman must transportthe public expresses of the Uni-
ted States and of this state and also the United States mail at any
hour of the day or night. ‘

11. He must keep a list of the rates of toll allowed him posted up
on his boat or on the door of his ferry house or at some other conspic-
uous place near the ferry.

12. The failure to have such list posted up as aforesaid justifies any
person in refusing the payment of tolls and where such failure is ha-

‘bitual the proprietor of the ferry is liable to pay twenty five dollars in

a suit brought on his bond and the proceeds shall be paid into the
county freasury.

13. When it is made to appear to the county court after ten days
notice to the person licensed that such person fails substantially to
perform his duties according to law the court may revoke his license.

14. Existing licenses and charters are not to be affected by the pro-
visions of this chapter.

15. The county court is also authorized to grant licenses for the
erection of toll bridges across any stream or other obstruction which
Jjustifies the establishment of such bridge and which ealls for an ex-
penditure greater than can be met without serious inconvenience by
the revenues of the county but the navigation of no navigable river
must be thereby materially obstructed.

16. Subject to the provisions of the last section bridges.may be
fhus authorised to be constructed across navigable streams provided
they do not prove substantially a nuisance.

17. Where the extremities of the bridge lie in different counties a
license must be procured from each of such counties and if different
rates of toll are fixed by the different county. courts each has power
to fix the rates of travel which is.going from its own county. A simi-
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lar prmclple shall be observed where only one of the extremities of the
bridge is within this state.

18. Such licenses may be granted to continue for any period not’
exceeding fifty years arld the fate of toll may be fixed in the first in-
stance in such a manner as to be unalterable within any stipulated
period not exceeding ten ‘years, after that time the rate of to_ll will be
under the control of the county court in 'the sganye manner as is provi-
ded in the case of ferries. '

19. The court is also authorised to stipulate in the license to the
effect that no other toll bridge or ferry shall be permitted across the
same obstruction within any distance not exceeding two miles of such
bridge and for a period not exceeding ten years; any violation of the
terms of such stipulation is a nuisance and he who causes it is guilty
of a misdemeanor.

20. Before granting a license to build a toll bridge the court must
be satisfied that the same general notice has been given as is requir-
ed in the case of an application for a ferry.

21. The rates of toll ‘must be conspicuously posted up at each ex-

tremity of the bridge under the same penalty as is provided in the.

case of ferries. * -

22. Any proprietor of a toll bridge established and kept up accor-
ding to law may make and enforce a regulation prohibiting any per-
son under a penalty not exceéding five dollars from traveling across
such bridge faster than on a walk, but such regulation must be con-
spieuously posted up at each end of a bridge and suit may be brought
therefor before a justice of the peace in the name of the' proprietor
and for his benefit. ‘

23. ‘All toll bridges must be 5o regulated as to allow persons to pass
at'any hour of the night or day but the county court may in its dis
eretion in fixing the rates of toll permit a greater amount to be col
lected during certain’ hours of the night time.

24. The county court may also grant licences for the construction
of any canal or railroad or of any m‘adamized or plank road or any
other improvement of a similar character or any telegraph line, to
keep the same up for a period not exceeding fifty years and to use for
this purpose any portion of the public highway or other property pub-

lic or private if necessary, and where any road is thus authorized of

such a character as to admit of its being used for the same purposes
a8 an ordinary highway the court-in its discretion may discontinue
any public highway thus rendered unnecessary.
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25. The court in its discretion may at the time of eranting the Hi-
cence fix the maximum rates of toll to be charged on any such work '
and may render the same unalterable for a period not exceeding 20
years from the time tolls are begun to be charged thereon, after the
expiration of which time the rate of tolls shall be under the direction
of the county court in the same manner as those of ferries and bridges.

26. The time for the commencement of taking tolls as contemplat-
ed in the preceding section must be notified to the court and entered
on its records before any such tolls are collectable.

7. The rates of toll established as above contemplated must he
conspicuously posted up at every gate or other place where tolls are
required to be paid, under the same penalty as is hereinbefore fixed
in the case of ferries.

28. From the decision of the county court in refusing or granting
any of the licenses authorized in this chapter excepting those for fer-
ries an appeal lies to the people of the county as herein after regulat-
ed, at any time within thirty days after the making of such decision
and which appeal may be taken by any white male citizen of the
county./

29. The county court may also in the first instance submit any
question growing out of an application for any of the licences author-
ized herein to be submitted at once to the popular vote of the county.

30. Neither the appeal nor the vote contemplated by the two pre-
ceding sections shall be allowed until money is deposited or securi-
ty given sufficient to indemnify the county against the payment of
any of the expenses growing out of the taking of such vote or appeal.

31. Where the license has been granted and the appeal above au-
thorized is for the purpose of setting aside such grant the license as
granted must be published in the ordinary manner provided for pub-
lishing questions thus to be submitted to vote.

32. If the appeal be from the order refusing the license the appel-
lant shall draw up and cause to be thus published a license such as
he desires to have submitted. ;

33. If where a license has been granted the appellant is dissatisfied
with the terms thereofhe must cause to be published both the license
granted and that which he desires to obtain.

34. The county court must make the necessary arrangements for
carrying the above regulations in relation to taking a'vote of the peo-
ple into full effect and it shall grant or Wlthhold the license in‘accord-
ance with the result of such vote.
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35. In none of the above cases shall the license issue until a bornd
'be filed such as is required in the case of ferry licenses and in such
increased penalty as the court directs.

36. The county court as a consideration or bonus for atty of the li-
censes herein contemplated may require the licensee to pay money or
do acts for the purpose of promoting the public convenience in con-
nection with the subject of his license but for no other purpose.

37 The taking illegal toll by the grantees of any of the licenses
herein contemplated subjects the offender to the penalty of twenty-five

dolars for every such offence, to be recovered by suit on the bond of

such licensee by the person who has paid the illegal toll and for his
own benefit, or he may bring suit in the name of the county in which
latter case he is a competent witness but the proceeds shall go into
the county treasury.

38. A substantial failure in other respects to comply with the terms
ﬁxed. by the court in accordance with the above provisions works a
forfeiture of any of the licences herein authorized and also subjects the
party guilty of such failure to damages for all the injury resulting
therefrom, for which he is also liable on his bond. -

39. Any person who refuses to pay the regular tolls established and
posted up in accordance with the provisions of this chapter, or who
§z11all ren through or pass around their toll gates with a view ’of avoid-
ing the payment of just tolls or dues, forfeits the sumr of ten dollars
for every such offence, which together with costs of suit may be re-
coveyed by the person entitled to such toll by civil suit befor the pro-
per justice of the peace, and for failure to pay such forfeiture and costs
forthwith the justice shall commit him to the county jail for a period
not less than two nor more than five days.

40.. The proprietor of any canal, road, bridge or ferry authorized
by this act may establish rules for the regulation of paésengm-s, tra-
\:e'.llers, teams and freight passing or travelling thereon and may en-
i‘orce those rules by penalties not exceeding ten dolars for any one of-
if:nce which penalties may be recovered by civil action before a jus-
tice of the peace in the name of the proprietor aforesaid, but such
rules must be published by being conspicuously posted up before they
can be thus enforced. :
~ 41. Any of the franchises contemiplated in this chapter is subject
to execution and shall be sold as real property and subject to:the same
rights and consequences, except that the parchaser may take imme-
diate possession of the property. o)

“: .
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42. The sale of any such franchise carries with it all the materials,
implements and works of whatever kind necessary for, or ordinarily
used in, the exercise of such franchise. '

43. In the sale of such franchise he who will satisfy the execution
and costs thereon and take the franchise for the shortest period of
time to receive during that time all the tolls to which the defendant
in execution was entitled keeping the same in ordinary reasonable
repair, is the highest bidder.

44. The officer’s deed transfers to the purchaser all the privileges
and immunities of the corporation necessary for demanding and re-
ceiving tolls during the time therein specified, and the officer must
immediately after the sale deliver to the purchaser possession of the
toll houses and gates of the defendant, and the purchaser may there-
upon demand and receive all tolls accruing during the time limited
by the terms of the purchase in the same manner and under the same
regulations as the defendant might. ;

45, In case of destruction or extraordinary injury happending to
the works thus temporarily in possession of the purchaser without any
fault or negligence on his part he shall not be compelled to repair
the injury provided he will abandon his interest in the franchise so
held by him and yield possession thereof to the owner without delay.

PART ONE—TITLE XII.
CHAPTER 4.
OF TELEGRAPHS.

Sgeroy 1. Any person or company may construct a telegraph line
wlong the public highways of this state or across the rivers, or over
any lands belonging to the state or to any private individual and may
erect the necessary fixtures therefor.

9. Such fixtures must not he so constructed as to incommode the
public in the use of any highway or the navigation of any stream—
por shall they be set up on the private grounds of any individual with-
out paying him a just equivalent for the damages he thereby sustains,

3. If the person over whose lands any such telegraph linc passes,
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claims ‘more damages therefor than the proprietor of the telegraph
is willing to pay the amount of damages may be determined in the
=ame manner as is provided in cases of rail roads and other works
of internal improvement, ' G

4. If the proprietor of any telegraph within this state or the person
having the control' and management thereof refuses to reeeive de-
=patches from any other telegraph line or to transmit the same with
fidelity and without unreasonable delay, all the laws of the state in re-
lation to- limited partnerships, or to incorporations, or to obtaining
private property for the use of such telegraph shall cease to operate
in favor of the proprietor thereof.  And if private property has been
taken for the use of such telegraph without the consent of the owner
he may reclaim and recover the same. !

5. Any person employed in transmitting messages by telegraph
must do so without unreasonable delay, and any one whe wilfally
fails thus to transmit them, or who intentionally transmits a message
erroniously or makes known the contents of any message sent or re-
ceived to any person exeept him to whom it is addressed or to his
agent or attorney is guilty of a misdemeanor.

6. The proprietor of any telegraph is liable for all mistakes in trans-
mitting messages made by any person in his employ as well as for

all damages resulting from a failure to perform any other duty re-
quired by Jaw, :

PART ONE—TITLE XIiL

sal

OFf the internal police of the State,
CHAPTER 1.
THE SETTLEMENT AND SUPPORT OF¥ THE POOR.

ARTICLE 1.

The support of poor persons by thelr kindred.

‘Seerioxy 1. For the purpoges of this' title' the word “court” means
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¢ounty ‘¢ourt, the  word “judge” means the judge of the same “ourt,
ahd the word “clerk” means the county clerk, un‘less it be otherwise
expressed, ‘and the word “diregtors” means the directors of the poor
fhouse in counties where there isone. 15t ol .

2. The father, mother, children, grandfather if of ability ?v‘l‘th-onlt his
personal Tabor, and the male grandchildren vxtho are of ability of any
;i)oor person who is blind, old lame or othe.rlese impotent so as to be
unable to'maintain kimself by work shall jointly or severally relieve
‘or maintain such poecr person in such manner as may beapproved hy
ithe trustees of the towmship where such poor person may b(ly or by the
«directors but these iofficers shall have no control unless the poor per-
son has applied for:aid.

3. The word ‘“father” in the preceding section, includes th(.? puta-
‘tive father of an illegitimate child, and the question of his b(jmg the
father may be tried in any action or proceeding to recover for. or to
compel the support of an. illegitimate child. But there shall bgno
obligation to proceed against the putative father before proceeding
ag@inst the mother. . Pt e

4. Upon the failure of such relative so to ltel{eve or mau_ltau'l a
ipoor person who has made application for relief, the township 'rxu.v.l-
tees or the directors may apply to the court of the county where such
poor person resides for an order to compel the same. G :

5. At least fourteen days written notice of .the apphcatu)xf shall be
given.by summeons which shall be served as original process in an .n(:-‘
tion may be served, and in any county, by any officer thereof or by
any other person.

6. The court shall make no order affecting a person not served but
may notify him at any stage of the proceedings. , :

7. The court may proceed in a summary manner to hear the ‘alll(.-
gations and proofs of the parties and order any one or more of' tul)
relatives of such poor person who appear to be able to relieve aml
maintain him charging them as far as practicable in the order namec
in section 2 and for that purpos¢ making new parties to the proceed-
ings whea necessary.

gS. Such order ma)y be for the entire or partial support of tﬁc polm:
persor, and it may be for support either by money or b}_/ ta]\}mg t (1:1
poor person to the relative’s house or the order may assign the I;](;.,.
person for a certain time to one and for anot'her peno'd to. anoﬁf .“,»
relative as may be adjudged just and convenient, taking into vit
the means of the several relatives.
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9. If the court order the relief i
relief in any other m i
: _ anner th
it shallT fix a just weekly value upon it. i
10. ific i i
pers unt.lllehorder may be specific in point of time or it may be indefi-
ey il the further order of the court; and may be varied from tim
b tme wh(fa'n }tlhe circumstances require it on the application of the
ees, of the poor person or of an i :
relativ i
fourteen days notice being given. . ; U
11. When money i i
y is ordered to be paid it. i it
cer as the court may direct. . S'uCh B
dal?t. Iff. any person fails to render the support ordered, on the affi
(.0;:'3 of one of the proper trustees or directors showing’ that fact, the
(,iel dr.naif.order execution for the amount due, rating any suppor‘t’ (I)r’
le :
,iaint‘lf? kind as before assessed. In such proceedi;v the county is
] * 1A and the person sought to be charged, defendZnt o
i t.h : n appeal may be taken from such judgment, as provided in
3 1Wef',, chapter 5, section 30, of this part.
o .ﬁ-o n}lle}rll:ve;; a é‘ath(ier, or a mother being a widow, or living sepa-
r husband, abandons their child il
i : ‘ the ildren, or a husband his
- I;éi;‘:l;g t}Ler.n chargeable or likely to become chargeable upon
5 éh‘llgl: their support, the trustees of the townshipnwhere sucl
e ren may be, or the directors upon application being made
b v fathelyl I.';Lptll)lly to t}llle court of any county in which any estate of
s r, mother or hushand may be for a : ot s
. B warrant to seize the same
p above faets the court i i
A : . may issue its warrant
UOOd(S)rlanaittllle trfl;sues ;)1‘ directors to take inte their possession the
g S els, effects, thi i 1 N
iy . , things in action and the lands of the person
15. By vir 3
an )ex‘ tl; tu(;1 of such warrant the trustees or directors may take
= ]S)ha}l)l ;, y wherever the same may be found in the same coun‘r\"
s Eeviifﬁg :)1;‘113}11;11 tllle right and title to the personal propel:-
3 . real property, whi y scondi
had at the time of his departuri e -
16. All ot i
ok leaqessizz :E(‘i g}ansfers of z;ny such property, real or personal
s ade by the person > issul
ot person after the issuing of the warrant shall
vel::(;l)'rl‘h; :}z:id trustees or directors shall imrflediétely make an in
‘ ry of the property so seized b :
¥ 2 ) ized by them, and return, the same to-
be;lr;er ’F}ith the proceedings to the court there to be filed E
b c:&se 1e coux:t upon inquiring  into, the facts and circumstances of
ase may discharge the order of seizure but if it be not discharged
(=

r—
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the court 1all have power to direct from time to time what part of
hall be sold and how, and how much of the

the personal property &
proceeds of uch sale and of the rents and profits of the real estate

shall be applied to the maintainance of the children or wife of the
person £0 absconding.

19. If the party agai
port the wife or children so ab
<atisfactory to the judge, that such w
chargeable to the county the warrant shall be disch
of the court and the property taken and remaining, restored.

19a. The defendant may demand a jury in the trial contemplated
in section 7, on the question of his ability and of his obligation to sup-
<o ‘'on the questions of abandonment and

nst whom such warrant iggued return and sup-
andoned, or give security to the county
ife or children shall not become
arged by an order

port a poor relative; and al
of liability to become a public charge as provided in section 14, which
e inquiry contemplated in section 18.
the request of the defendant un-
court itself with notice to the

demand may be made upon th
and such inquiry shall take place on
less it be ordered on the motion of the

defendant.
90. Any county having expended any money for the relief of a poor

person under the provisions of this chapter may recover the same from
any of his kindred mentioned in the second section of this chapter, by
an action brought in any court having jurisdiction, within two years
from the payment of such expenses.

91. A more distant relative who may have been compelled to aid a
poor person may Tecover from any one or more of the nearer relatives.
and onie o compelled to aid may recover contribution from others of

the same degree.

ARTICLE 2.
Legal Settlements.

99. Legal settlements may be acquired in the counties as follows:
d the age of majority, and resid-

: Frrsr—Any person having attaine
ing in this state one year without being warned as hereafter provided,

gains a settlement in such county.

Spconn—A married woman follows, and has th
husband, if he have any within the state, and if sh
at the time of marriage, it is not lost by the marriage.

e settlement of her
¢ had a settlement

__4
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1 " J .

1 T HIRD—A married woman abandoned by her husband, and having

0 )t.a‘med authority to act as a single person, may acquire a settlement
‘as if she were unmarried.

1 l?cumm——]}egitimate children follow, and have the settlement of
~their father if he have one, but if he has mone then that of their
smother. |

‘I*mfu—lﬂegitimate minor children follow, and haxe the settlement
of éhen- mother, or if she have none, them that of the putative father.
3 'utm»——A minor .whase parent has no settlement in this state and
married woman living apart from her husband and having no settle-
' -1?1e,mzz and whose hushand has no settlement in this state residing one:
v e:r In any county gains a settlement in such county.. :
i ;u;\wnm-l;i 'Hl(linol‘ l;;)l(ind as an apprentice or servant, immediate-

Yy upon such binding if done in good faith, gains. ment w

his master has one. 3 von gl
23. A settlement once acqui i il it i
- quired eontinues until it ¥ acquir-
o HhdRHYs : it is lost by acquir

; 24. The provisions of the preceding sections apply to cases: of set-
t'e{nents begun to be acquired or lost as well before as after the pro-
visions of this chapter go into effect.

o= - " !

25, A persop coming from another state and not having become a
(,.1t1.zer.1 of, nor h.avmg a settlement in this state falling into want and
ayplymg for relief may be sent to the state whence he came at the
expense of thze. county under a warrant of the county court, otherwise
he is to be relieved in the county where he applies.

126. Pe.rsons coming from ether states or counties who are or of'
whom 1t 1s apprehended that they will become county charges may be
prc:ivented from qbtasining a settlement in a county, by warning them
:z epart, .and tl‘lereaﬁer they shall not acquire a settlement except by
/ 82- ;equlsne res1<¥ence for one year uninterrupted by another warning
s : Sfuch warning shall be in writing and may be served upon t}:e-
011" -ez('l of the trustees- of the township, or of the directors, or of the court
: J]ll. ge. The service may be made by any person, and the person
xlllz?, mfh it shdall ma»(l;e a return of his doings thereon to the officer js-
sumng the order, and if not made by a swern officer i if.

[ceF it mus erifi-
ed by affidavit. B wuryif
. t2t18 Whe.n a poor person applying for relief in one county has a
':: fzn_lgr}llt In another, he may be removed to the county of his settle-

ent, if he be able to be removed, upon the order of the Judge of the
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county where he applied for relief, and delivered to any trustee of a
township in the county where his settlement i, or to a director, giving
written notice of the fact to the county judge orclerk, or the judge of
the county where the poor person applied for relief, may in his dis-
cretion cause the judge of the county where the poor person has a
settlement to be notified of his being a county charge in the first
county, and thereafter it will become the duty of the judge of the
county of the settlement to order the removal of the poor person if he
iz able to be removed, and if not able, then to provide for his relief,

29. The county where the settlement is, shall be liable to the coun-
ty rendering relief for all reasonable charges and expenses incurred
in the relief and care of a poor person if notice of relief being render-
ed is given to the county of the settlement within a reasonable time,
after the county of the settlement is ascertained and for the charges
of removal and expenses of support incurred after notice given in ali
cases.

30. When an order of removal is made, the county to which the re-
moval is made, may appeal from the order to the district court of the
county where the order is made, by the judge of the county to whick
the removal is made, causing a notice of such appeal, signed and
sealed by him, to be filed in the office of the other county within thir-
ty days after the service of the notice of the order. No other pro-
ceeding than the above shall be necessary to effect the appeal and
the notice of appeal and a transcript of whatever other proceedings
or papers there may be relative to the matter shall be filed in the of-
fice of the district court, and the cause may be entitled as of the coun-
ty issuing the order as plaintiff against the county appealing as de-
fendant and appellant.

31. The cause may be tried as other actions, but there need be no
pleading, the only issue being whether the poor person had a settle-
ment in the county to which he was removed at the time of such or-
der of removal.

32. Upon the application of the county appellant the district court
may in its discretion change the venue of such a cause ' to seme con-
venient disinterested county.

ARTICLE 3.
The relicf of the poor where there is no poor house.

33. The trustees in each township in counties where there is no
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poor hquse, have the oversight and care of all poor persons in the

township so long as they remain a county charge and shall see th—s;;

they are properly relieved and taken care of. ;

34. '?hc poor must make application for relief to the trustees of the
towr{shlp where they may be, and if the trustees are satisfied that the
applicant is in such a state of want as requires relief at the publi(-'

P.x'pense, they may for the time being afford such relief as the llCC(‘s;

sities of the person may require, and shall report the case forth\\'irh

to the judge who is authorized to deny further relief t u--l son il

he find cause. R arns.

35. {&ll claims and bills for the care and support of the poor, shall

pc certified to be correct by the proper trustees and presented ’to th't‘
Judge, and if he is satisfied they are reasonable and proper, they are

to be paid out of the county treasury. s el

36. Thf: court may in its discretion, allow and pay to poor per-
sons who may become chargeable as paupers, and who ‘are of mature
years and sound mind, and who will' probably be benefiited thmw;b\i
such sums, or such annual allowance as will not exceed the ch'ar‘f;'
of their maintainance in the ordinary mode. &

3'7.. If any poor person on application to the trustees is refused the
1'f3qu%red relief, he may apply to the county judge, who on examina-
1';1011 into the matter may direct the trustees to afford relief, or the
Judge may direct specific relief. 4} , :

38. A person who is a resident of, but having no scttlement in this
statfa, fal%mg into want and making application in one county: bu.t
having his usual residence in another, may at his request be refwiovod
to such ether county by the overseers where he applied and he ‘sha/ll
then be at the charge of such other county.

39. 'Ijhe Judge is invested with authority to enter into contract when
he considers the same expedient, with the lowest bidder, through pro-
}?osals opened and examined at a regular session of the county court
for the support of all the poor at the time being of the county for on(:
year only at a time and to make all requisite orders to that effect.

: 40. VVh.en such a contract is made the judge shall from time to
time appoint some person to examine and. report upon the manner
the poor are kept and treated which shall be done without notice to
..the person contracting for their support, and if upon duc notice and
inquiry the judge find that the poor are not reasonably and properl
supported, treated or cared for, he has power at a reéular session t.():

J

9
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set aside the contract -making proper allowances for the, time iv ...
been in operation. ' : f
41. Such contractor and every contractor under the overseers of &
township may employ a poor person in any work for.which his age,
health and strength is competent but this shall be subject to the su-
pervision and orders of the trustees, and in the last resort of the

county judge.
ARTICLE 4.
" The relicf of the poor where there is @ poor house.

42. The county court of each county is hereby authorized to order
the erection and establishment of a poor house in such county when-
ever thiat measure is deemed advisable, and also the purchase of such
land as may be deemed necessary for the use of the same and the
judge is invested with full authority to make the requisite comtracts,
and to carry such order into effect.

43. The judge may when he sees fit cause a vote of the county to
be taken on the adoption of such & measure, in manner as provided
in the chapter relating to the county Jjudge. '

44. The expense of such erection and purchase shall be defrayed
by a tax levied ou the general assessment roll for that express purs
pose, and shall constitute a separate and special fund, but be collec-
ted and paid over as other taxes are. i

45. When a poor house is establishéd the court has discretionary
authority to appoint directors or not, and when it deems it expedient
so to do, may appoint one or three in accordance with the provisions
of the following sections ; and until the court so appoint directors the
judge is invested with all the authority and powers in relation to the

poor and the poor house which are given to the directors when they
have been appointed. By

46. The directors when so appointed, are fo take charge of, and
managé the affairs of the poor and of the poor house and shall be. a

body corporate under the name of “ the directors (or director) of the
poor house of county” (naming the county). ;

47. They are required to take an oath faithfully, to discharge the

duties of their office previous to acting thereon, they continue in office
one year and until their successors are appointed and ('plaliﬁed,- they

REVISED cobr.—10
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PART ONE—TITLE XIiI.
 CHAPTER 2.

ILLEGIMATE CHILDREN.

anmoy 1. When any woman, residing in any county of the state,

is delivered of a bastard child, or is pregnant with a child, which it

?)an alive will be a bastard, complaint may be made in writing by
:ny f}frst}n t;) thf*i c;)lunty court of the county where she 'resides. sta-
ing that fact and chargine i i W
the,;eoﬂ rging the proper person with being the father
i i: [(E)Qn tl.i.e cyorr.lplaint being filed the county judge has authority
;1 is scretl.on to issue a summons requiring the person charged to
sppeftlr ait a tlrlne‘ named but not less than seven days distant and an-
: Vﬁ?rho‘ . he county on the complaint of - — (the complainant,)
Lv ;\c with a copy of the complaint, shall be served at least five days
el are ghe- return gi)ay,:.and be served and returned in’ the ‘manner
ll;zqgiliz““m“omel: _ac%qns. If the accusedbe not found notice shall
I as 1n actions before jnstice ) 3
Mg ! j stices of the peace when the 'defendant
3. I?;rom the timje of the issuing of the summons ‘in such ‘case, 'the
,a;tmn shqli be.a, perpetual lien and security 'upon the real property
o the accused in tlxe county where the action is pending for the pay-
ment ‘(')f any money, and the performance of ‘any order ‘adjudged b
the proper court. ’ & doms
46.l Ull)lon the return day of the summons if the legal service has'been
[made, the court s_hall proceed to hear the cause, examining the''wo-
:1;3: anld oti)ler witnesses and permitting the accused fo put interroga-
LO11es also, but continuances may be granted for ‘2ood ¢a; in'd th
agused may demand o jury, L RS
5. If on s1‘10h examinaﬁon the accused appear in the (')p'ikﬁion“df the
court or th..e jury t.o be the father of the child, he shall be ‘adjudged to
give szcumty as dn‘eqtf}d by the court, to the county, conditioned to
sive the county and also every other county in the state from all
(.3. arges toward the maintainance of the child,
6. Ifupon appeal the Jjudgment below (being against the accused)

be sus &ined it Shall be TendEI‘ed |i
: e a d 2 4

117

7. The issue in such case shall be whether the party is guilty or not,

and shall be tried as other issues.

8. If the accused be found guilty, or confess the accusation in the-

-court a,bov.e, he shall be charged with the maintainance of the child, in

such sum or sums, and in such manner as the district court direct and
with the costs of the suit, and shall be required to enter intobond, to the-
county with surety approved by the county judge, or in his absence by
the clerk to save the county and all other counties of the state from
all charges for the maintainance of the child, and for the performance
of the orders of the said court, and execution may issue for costs, and
for any sum ordered to be paid immediately.

9. When money has been ordered to be paid from time to time, or
by 'installments, and when a bond has been ordered to be given
with a condition for the performance of any act, and the accused
neglects to perform such order, a scire-facias may issue from the coun-
ty or district court (as the case may be) to the accused, or his execu-
tor, and from the district court to any heir or devisee holding under
him any land subject to the lien, to show cause why judgment should
not be rendered and execution issue for the sum due, or for the breach

of the condition ordered by the proper court.

PART ONE_TITLE XIII
CHAPTER 3.

OF INSANE PERSONS.

Srerion 1. Jurisdiction over insane persons for the ends preseribed
iin this chapter is hereby conferred upon the county court'sitting'as a
«court of probate.

2. The court is hereby invested with authority to appoint guardians
to take the care, custody and management of insane persons residing
in their county who are incapable of conducting their own affairs and
of their estate real and personal, and to provide for the safe keeping
of such persons, the maintainance of themselves and families and the
education of their children.

3. When the court is informed that any person in the county is in-
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sane, and is satisfied there is sufficient cause for an inquiry, it may

cause 1‘:he person to be brought before it, and inqurire into the facts

by testimony, and may summon witnesses therefor, and a jury may
be demanded by or on behalf of the defendant.

| 4. If it be found that the person before the court is insane and

incapable of managing his own affairs the court shall appoint a

guardian of his person and property.

5. When the person is found to be insane, the cost of this proceed-
ing shall be paid out of his property or if that be insufficient, by the
county. Ifhe be discharged and it be found by the court or jliry that
there was no ground for the impression of insanity, the cost shall be
paid by the person at whose instance the proceeding was had. .

6. The guardian has charge of the person as well as the propert;
of the insane, and if it be necessary for his own safety or for that 03;’"
the persons or property of others, he may confine or guard him, and
may commit him to jail on an order of the county judge who may’f also:
release him.

7. Before entering upon the duties of his appointment, the guardi-
an shall give bond to the county in such sum and with such SITrety as
the court approve, with a condition that he will take proper care of
such insane person, and manage and minister his effects to the best
a.dv_antage according to law and that he will faithfully discharge all
duties which by law or by the order of a court of proper jurisd?ction
may devolve upon him, which bond shall be filed in the county
office. '

8. Every such guardian shall within twenty days after his appoint-
ment publish a notice thereof in such manner as the court directs.

’ 9. It is the duty of the guardian to colleet and take into his posses-
sion the goods, chattels, money, effects, securities and writings touch-
ing the estate real and personal belonging to the insane.

: 10. Within forty days after his appointment the guardian shall file
in the county office a true inventory of the real and personal estate of
his ward and the income thereofif any and the debts due him as they
hz.we come to his knowledge, which shall be attested by two credible
witnesses and verified by the oath of the guardian. He shall also
file anew inventory when any further property comes to his knowledge.

11. The guardian is authorized to collect all debts owing to ﬁis
ward, settle his accounts and pay the demands owing by him sa far
as his estate will extend.

119

12. The court has authority to make order for the restraint, support

-and safe keeping of the ward, the management of his property and the

inaintainance of his family, out of his property, to set apart any of
the property for the use of the family, and to sell or morgage any of
the property real or person al, when necessary for the payment of debts
or the support of the ward or his family.

13. When it is found that the personal estate of the ward is insuf-
ficient to meet the foregoing requisitions itis the duty of the guardian
to lay before the court an account of the property, his sales, his pay-
ments, the debts unpaid and all his doings, and the court if it find it
necessary may order a mortgage lease or sale of the whole or such
part of the real estate as may be necessary.

14. The court shall direct the time and terms of such sale, mort-
gage or lease and the manner in which the proceeds shall be paid and
cause due notice of the property and of the disposal thereof to be
given. The guardian shall execute the order of the court and make
report of his doings under oath, and shall be required to state in the
same whether he is directly or indirectly the purchaser at the sale, or
i otherwise disposed of, whether he is directly or indirectly interested
in the agreement.

15. When the proceeding is approved of by the court as having
been conducted according to law and not under such circumstances
as to operate prejudicially to the interests of the ward the judge is au-
thorized to execute any requisite instrument in writing which shall be
as valid as if executed by the ward when of sound mind.

16. If the report be disapproved by the court as not doing justice
to the ward, it may set aside the proceedings, and proceed as if they
had not taken place.

17. When the court has reason to believe that the ward hasrecover-
ed his reason jit shall immediately inquire into the fact, and if it finds |
the ward restored to sound mind shall discharge him from the care
and custody of the guardian, and revoke the letters of guardianship;
and thereapon the guardian shall immediately settle his accounts,and
vestore all things remaining in his hands belonging to his former
ward.

18. In the event of the death of the ward the power of the guardian
shall cease and the estate descend and be disposed of as if the ward
had been of sound mind and the guardian shall settle his accounts,
and deliver the estate and effects of his ward to his legal representa-

tives*

—
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19. The court is emporwered to remove any such guardian at any
time after notice and hearing for neglect of duty mismanagement or
for disobedience to any lawful order of the court; to hold him to ac-
count and to appoint another in his place.

20. The compensation of the guardian of an insane person is in
the discretion of the county court, but subject to an appeal.

PART ONE—TITLE XIil.

CHAPTER 4.
OF LOST GOODS ANY ESTRAVS.

Seemoy 1. Any person stopping or taking up any kind. of water
seraft or timber, logs or lumber adrift upon any water course within or
upon the borders of this state, or lodged upon the shore or bank there-
‘of, ‘or any stray beast or finding any money or other personal prop-
‘erty shall proceed therewith as follows.

2. If the property do not exceed ten doflars in value, le shall put
up two written advertisements containing a notice of the finding and
description of the property in two public places in. the township where
it was found and file one such notice in the county office, and if no
owner appears within sixty days from advertisement and proves his
property and pays the reasonable charges the property shall vest in
the finder.’ ; ;

3. If the property exceed ten doMars and does not exceed thirty dol-
lars in value, the finder shall within five days after the finding appear
before a justice of the peace of the county or the county judge or

~clerk and make a written statement setting forth the time and place
of the finding and general description of the property, and the officer
shall issue his warrant appointing two disinterested persoms to exam-
ine the property and to report under their hands an appraisement
with an accurate description of the property setting forth all marks
which may assist to identify it. The report shall be sworn to by
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4. If the property is appraised at more than .ten dollars value the
justice shall return the statement of the finder his warrant and the re-
port of the appraisers with the affidavit to the county office and the
clerk shall enter them at large in a book to be kept for that purpose,
and shall post a notice containing the finder’s statement and the ap-
praiser’s report on the door of the court house, a_nd the ﬁndfar shall z'xl-
so give such notice as directed in section 2. If the property is apprais-
ed at more than ten and not more than thirty dollars an'd no owner
appears and proves his property and pays the charges within nmety
days from the filing the papers with the clerk, the properFy shall vest
in the finder on his paying the costs of the above proceedings and not
bef;).reﬂ' the appraisement of the property exceed thirty dollars, ‘in afl-
dition to the notices above directed the county clerk shall publish for
four weeks in some newspaper in his county or if there be none th.en
in some other county a notice of the time and place of finding, 'w1th
the finder’s name, and general description of the property; and 1f. no.
owner appear and prove his property within six months from the time
the notices above directed were first published, the .ﬁnd'er may take
the property and the right thereto shall be v‘ested in him if he ‘.wll pay
the expenses and pay one half the appraised value deducting the
charges into the county treasury. ,

6. If the finder does not take the property upon the above terms.
the county judge shall issue a warrant under his hand to the she*‘lﬁ
or a constable to sell the property in the same manner as on execution
and having deducted the whole charges to pay one half the remain.—)
der into the county treasury and the other half to the finder. But .11
the owner appear before the sale takes place he may still prove his
property and pay the charges as above provided and the sale may he
adjourned therefor.

7. If the appraisement of the property exceed one hundred dollars,
and the property does not consist of domestic animals, i.t shall b(? kept
one year for the owner’s appearance, and the sale prov1d.ed for in the
two preceding sections shall not take place within that time. '

8. But if the property in any of the cases above contemplated eoti-
sist of domestic animals and the notice is given or the papers filed in

the appraisers and by the finder also so far as to state that the prop-
perty named in it is all which he has found and that heither the prop:
erty nor any mark on the same has been altered or defaced by him oy
by any other person with his knowledge.

the county office after the first of December and before the first day
of April no more than ninety days shall be required to pass before the
REVISED CODE—16 :
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proceedings to vest the pr 7 i
iy e property in the finder or for a sale may take

9. 1 s i
ﬁons.l.;f:bl[{);arso(rll is authomse_:d to take up. straying animals (save stal-
o re,gides lnan‘ Eespass animals) except in the civil township inwhich
s 2 O,f ];Z; QLI th.f; prlc:perty in them vest in the finder before the
f mber if taken up after the la

s st day of March.
Jify u;’ght}n money other tl.lan cost is paid into the county trea-
st s}[ tf;n}lf otf th;—: preceding provisions, the owner of the property
itled to the money on making eclai

, i o th o claim ther 7ithin six
mor?ths from the time it was paid in and proving his ri }(:Of gt i
faction of the county judge. Al 8P et

11. The certificate of the co

unty clerk the return of a sheri
ZZbal;, or the ;?ﬁidav;t of an indifferent person of the gizi: rﬂilf; co‘?’ :
of. andof\i'le :1 eql;m'ed, accompanied by one of the notices or a (i)p tl?eo 4
file with ?he clerk, shall be prima facie evidence of tiv -
stated in the certificate return or aflidavit ' TR
¢ ot 1 :
un}js.s 1;0 }}:I‘Opelt:. suc.h as above intended shall vest in the finder
" Ifct h as ;ubstantfl‘aﬂy pursued the directions of this chapter ;
i e charges of the finder cannot be a, :
' . greed upon by hi
3:3 co;:n;y clerk or when a claimant appears, by hirrf) and i’hl;lrflilnznd
upegrnsai ?ll:;e 1jlet(tllnedbbyﬂtlhe county judge, or a justice of the peaf:i:
ade by the above parties, and if th ;
make a case he shall receive no : Apticdiishrenan o
ase. . charges, and if t
1dge (I)r justice shall decide without it GOB8 PITHRF SRIHE tho
14. If such a case be made b ‘

‘ etween the finder and the co
: B unt <
ii}i z::t: oftt}lll_e fci:a;e shall be taken from the proceeds of the ;lrgpc::tl;l"
reen the finder and the owner each sh ,

5 the all pay on
nhlu:h ;he Jjustice may demand before adjudicaﬁ[())ny oS U5 A%
ﬁnd:.r af;l t(-;l{e:lox.vnershllp of the property cannot be agreed upon bSr the

: aimant they may make a case befl '

; ind « ore the county j
(C);t}?:‘y J}Jsilce of the peace, who may hear and adjudicate 1tty i‘:ﬁg‘i
aﬁidl (?t tfem refuses to make such case the other may m’ake :
o' s:;: ;u (; : :ile 'fa,'cfts }\lszhlclh have previously ocewrred (and the claizln

 verify his claim on his affidavit) and j ' :
e : : : : the jud jus-
v’;ceimay tak; cognizance of and try the matter on th.:} otizl? ;.;;1':

aving one day’s notice, but there shall b # il

: . | ’ e no appeal from the deci
sion. This section does not bar a y o

y 'S | any other remedy gi :

b : ny y given by law.

o Whep thg‘I.;?gperty found consists of more than one g;em or in-

QI8

L

Jiviiual, the value above spoken of a
fmeans their aggregate value:
as aforesaid the finder shall be’ enti
per cen

in securing and keeping it

the initiatory proceedings fifty cents;
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s ‘governing 'the p.roceedings
taking up and securing any property

tled to one dollar at least, and ten
dellars and his expenses

17. As a reward for stopping;

t. on the appraiged value above ten

all ' be allowed viz: to the justice for
to ‘the county clerk one dollar,

and where there is an advertisement in a newspaper one dollar ad-
ditional; the fee for printing; to the sheriff or constable the same fees
as for similar services in actions before justices; t0 each appraiser
fifty cents, to the justice for deciding the case concerning the charges,
seventy five cents, which charges except sheriff’s and constable’s
compensation shall be paid by the finder and allowed him out of the

property, or paid by the owner.
19. Any stallion or jack running at large shall be accounted a stray.

18. The following charges sh

.

PART ONE-TITLE XI1II..
CHAPTER 5.
OF FENCES.

Srorion 1. The' respective owners of lands enclosed with fences
shall keep up and maintain partition fences between their own. and
the next adjoining enclosure, 8o long as they improve them, in equal
shares, unless otherwise agreed between them.

2, If any party neglect to repair or rebuild a partition fence or a
portion thereof which he ought to maintain, the aggrieved party may
complain to the fence viewers who after due notice to each party
<hall examine the same, and if they determine the fence is insufficient

they shall signify it in writing to the delinquent oceupant of the land

and direct him to repair or rebuild the same within such time as they

judge reasonable.
3. If such fence be not repaired or rebuilt acco;'dingly the com-

plainant may repair or rebuild it, and the same being adjudged suffi-
cient by the fence viewers, and the value thereof with their fees being

— ———
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ascertained by th . .
may demand):)f :ﬁ: and certified under their hands, the complainant
D b owner of the lapd where the fence was deficient
b m(;nth aﬁesrc(iirzine:il, and in case of neglect topay the same
‘ an (g
bt W etian may recover it with one per cent a
4. When a cont i
roversy arises bet :
the obligati : ween the respecti
gl tlgfz-ltllon to erect or maintain partition fenfes e;:;OWﬂeTS R
. r .
in u)irr % te }fl'ence viewers who after due notice to e efx s
regt t'heel':'1 o the matter and assign to each his share tahc P‘}l‘ty‘;n iy
1 o Syl 3 i-
Koi me.w1th1.n which each shall erect or repair hi Conito di
nner provided in section 2 : epair his share, in the
5. If a part . : 08 *
i ke FaBeB fa sroclips MEniminEUABA oRfncodesion
H , ers it may b . »
the aggrie i y be erected and m. i
ikt o tlo V‘:‘id glarty in the manner before provided an; 1111;381;116111 >
P ouble the value thereof to b : B all be
SRR AR e recovered as directed in
6. All partition fen
nces shall be kept in :
§re,=;r’ §nless the owners on both sideg otheglr'zs?i(ier:palr i
. No person not wishing hi gress
ki g his land enclosed
using it otherwi ; ed, and notoc :
- e':ect zrhlfll leslxce .than in common, shall be éompelled tf)ué) YT gbnor
oo Bk im ain any fence dividing between him and a,non(;l 9
i ’l;e sh;l en he‘ encloses or uses his land otherwise thana: oy
% contribute to the partition fence N g
provided. s as in this chapter is
8. When 2
Sl Ot}llz;.u%)s of Ehff'erent persons are bounded upon or divided
Py i iy fencey # TIVORs brook, pond or creek which of itself is (t
their opini ol he judgment of the fence viewers, and it i
o fI';n on impracticable without unreasonable expens’e fo 1—31 L
prs ok cie.tt.)fb.e made in such waters in the place where :he ZPaI'-
i O:;nl in such case t_he owner on the one side refuse too'm'l-
b < (;r : }(:r onh the oth.er side in making the partition fence o .]O}ln
b viezts :}l;;l l(l)r 1-f they disagree respecﬁng the same nt}:(:;
it s view such waters and i .
it will not and if they determi
o :‘Ig?:rtzh?_ purpose of a fence and that it is imprazllzii;}’:):lit
e Whgzh e ence on the true line, they shall determine h f‘
4y e e thereof the fence shall be set up and maintain dO“’
T y on one side and partl i - ik
b Sataimiing s V19 pariy;: on the other, and shall
ma,ké o I‘:‘:l.ll:aflmn_ to writing. If either of the I,)art:ies ne lizd::lce
. .maintain his part of the fence, it may be done as beffre (;,to
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vided, and the deélinquent party ¢hall be stbject to the same cost and

charges to be recovered in the same Way as directed in section 3.

9. When lands owned in severalty fhiave been enclosed in common

without a partition fence, and one of the owners is desirous to occupy
hig in severalty and the other refuses or neglects to divide the line
where the fence <hould be built or to build a sufficient ferice on his
part of the line when divided, the party desiring it may have the same
divided and assigned by the fence viewers who may in writing assign
a reasonable time having regard to the season of the year for making

the fence and if either party neglect to comply with the decision of

the viewers, the other after- making his ownt part may male the othet

art and recover as directed in section 3.
10. In the case mentioned in the preceding section, when one of
the owners desires 10 throw his field open and leave it unenclosed, he
shall first give the other party six months notice of such intention or
«uch shorter notice as may be directed by the fence viewer on notice
to the other party.

11. When land which has lain unenclosed, is enclosed, the owner
thereof shall pay for one halfof each partition fence Between his land

and the adjoining lands, the value to be ascertained by the fence
d demand to

viewers, and if he neglect for thirty days after notice an
pay the same, the other party may recover as provided in section 3,
at his election, rebuild and malke half the fence, and if

or he may
months after making such election he

he negleet so to do for two
shall be liable as before provided.

12. When a division of fence between the owners of improved
lands may have been made either by fence viewers or by agreement

‘n writing and recorded in the office of the clerk of the township

where the lands are, the owners and their heirs and assigns shall be
hound thereby and shall support them accordingly, but if any desire
to lay hislands in common and not improve them adjoining the fence
divided as above the proceedings <hall be as directed in gection 10.
13. In the provisions of this chapter the term « owner” shall apply

to the ocenpant or tenant when the owner does not reside in the coun-

try, but these proceedings will not bind the owner unless notified.—
wers of the township in

The “fence viewers” means the fence vie
which the division line in controversy is, and if that line is between

two townships and both parties live in the same, then it means the

viewers of that township, but if the parties live in different townships,

e ————
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one viewer at least shall be
el | be taken from that of the party complained
14. When
Ratfaaty W'h:}‘ ﬁ)ersol} has made a_.ifence or other improvement on an
o pae bl ondattlzfrward making division lines is found to be on
an e same has ‘occur
e ; occurred through mistalk

S sorsz:hma.y enter upon the land of the other gand :em({)}w’/esul?
st o:81 beeirrll;rl-{llp;‘overne{lt and material within six months after su&s
RSP H; It,pon his ﬁrs*t. paying or offering to pay the othel.
RANE Aorpr gre paft?:se Ctzntr}llet soil which may be occasioned therebyl
ot ‘agree as to the dam: .

erj;na]); determine them as in other caqzsthe fA e von:

. But su i o
i n((:)}; fl':lce or otthr lmprovement (except substantial buil-
st el i rerflloved if they were made or taken from the land
a8 BNl dzrcert u'ntld the party pays the owner the value of the tim-
e gy ﬁmmnfl b)}rl the fence viewers mor shall a fence be
: € when the removal will th : .
i i - - ill throw open or ex; ‘

afteg i }:‘Ootl%er party, but it shall be removed inpa reaxson};[k))(l)f etith(j
i Whenp is secureq, although the ahove six months have baé n:;.
iy ca:)l;y quf.:stlon :'3,1'1?85 between parties, other thaitths‘oesel
o g cerm.ng their rights in fences or their duties in relati /
. ‘mined ~ ih] af;.uppotpt.mgorremoving them such question may be d tmn
o Ay e/fence viewers upon the principles of this chavyter i

twee;l hir};le:félfl})lmldj;g a fence may lay the same upon th}()a ]i;1e be
e adjacent owner so that t} | 4

g s ) at the fence may b 7
e gii;ﬁet and partly on the other, and the owner sha;il l‘:a\Ir): 1:;1"
n o remove it as if it were wholl hi » ’

Na i s 1] . wholly on his own land.
wite Z :i;ii?lllb plrmlrllsmns concerning partition fences shall apply
. ce ing wholly upon one side of the division li '
—_— & of the division line.
8 provisions of this cl

o _ : [ s chapter do not bar any other

gal proceedings for the determination of the title to lar?(;l)ooqc]hel

, or the

dividing line betw
een contending owne; )
ments by the parties. ng owners, nor do they preclude agree-
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PART ONE—TITLE XIII.
CHAPTER 6.

TRESPASSING ANIMALS.

is injured in his land by any kind of
domestic animal he may recover his damages by an-action against
the owner of the beasts, or by destraining the beasts doing the da-
mage; provided that if the beasts were lawfully on the adjoining land

refrom in consequence of the neglect of the person
art of the division fence, the

Speron 1. When any person

and escaped the
quffering the damage to maintain his p
owner of the beasts shall not be liable for such damage.

9. And if the beasts are not lawfully upon the adjoining close and
¢ame thereupon or if they escaped therefrom into the injured enclo-
sure in consequence of the neglect of the adjoining owner to main-
tain any partition fence, or any part thereof which it was his duty to
maintain, then the owner of the adjoining land shall be liable as well
as the owner of the beasts.

3. If the person injured el
as directed in the chapter concerning stray beas

ect to distrain the beasts he shall proceed
tx, except as herein

»

otherwise provided.
4. The fence viewers shall in all cases
find and certify the amount of damage done by the beasts.
5. The property in the beasts ¢hall in no case vest in the distrainer,
but he shall receive his damages, the costs paid by him and the ex-

be the appraisers and shall

pense of keeping the beasts.
6. The proceeding shall in all cases be as directed in chapter four,

in relation to property appraised at a ‘sum above ten and not more
than thirty dollars but the proceeds of the sale (after deducting the
costs, charges for keeping and damages) shall be paid into the county
treasury for the use of the owner if claimed within six months from
the sale.

% The distrainer shall in his statement show that the beasts were
taken doing damage on his land, describing it, and the same shall
appear in the advertisements, and he shall within forty eight hours after
distraining the beasts notify the owner if known and living in the same
township, or within five miles, of the injured enclosure in another

township.

e




128
PART ONE—TITLE XI1I.
CHAPTER 7.
MARKS OF :‘\NIMALS.

b S:I:l:, flfthhe cou-nty Judge of each county shall procure at the

o ¢ county, a book for each civil township in which to re-
; Z e fnarks an(? bl:ands of horses, sheep, hogs and other animals.

anv. di:tlgj (I:sll f}?ir; Zvl;};ﬁg It;: marl(;1 or b}l‘and his domestic animals with
Y distinguishing <, may adopt his ow C

SCl‘lpth.n thereof recorded by the cp]erk of'otvl‘lzl tlc]):z\z'tl?jh?m'l h‘?"? h de—'

owner lives, b M i goe

3. No person shall adopt a mark or by

and previously
another person re b Bl eg e to

siding in the same township, nor shall the clerk re-

cord the same one to two persons.

4. The clerk will be entitled to twenty five cents for recording each
mark or brand and making a certificate thereof it

PART ONE—TITLE.XIiL.
CHAPTER 8.
THE SALE OF INTOXICATING LIQUORS,

q - - m > .
3 S Lcnf?x 1. The P(fople of this state will hereafter take no share in
1e pro ts of retailing Intoxicating liquors, but the traffic in those
commodities as articles of merchandise is not prohibited. »

2. The retai intoxicating li i
1 of intoxicating liquors in the manner which is com-

mon] denom' ¢ ) I3 A
hibitéi. Al e L T by the dram” is hereby pro-

; ‘3. The place§ commonly known as “dram shops” or “grog shops”
;1;31 hereby prohibited and declared public nuisances, and their estc;i)-
1shment shall be held presumptive evidence of the violation of the -
provision contained in the preceding section. |

4. The establishment or the keeping of a place of any deseription

whatever, and whether within or without a building, coming within

90
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the spirit and intent of this chapter; and the establishmentior the
keeping a place of any description where other persons are aceus-
tomed to resort providing their own liquors of the prohibited character
purchased elsewhere and drinking them ' there, shall be taken to be
within the meaning of this chapter.

5. Every person engaged in any of the acts above prohibited or in
any way aiding or assisting in such illegal traffic whether as princi-
pal or as clerk, barkeeper or otherwise shall be subject to the penal-
ties herein provided.

6. Courts and juries are required to construe this chapter so as to
prevent evasions and subterfuges, and so as to cover the act of giving
as well as of selling in the places above prohibited.

7. Whoever is guilty of violating any of the provisions of this chap-
ter, on conviction thereof shall be fined in a sum not less than one
hundred dollars nor more than two hundred dollars or be imprisoned
in the county jail not more than ninety days, or both in the discretion
of the court, and may be prosecuted therefor either by indictment or
by information before a justice of the peace.

8. An information or indictment under this chapter may allege any
number of violations of its provisions by the same party and he may
be found guilty of and punished for each act as under seperate indict-
ments or informations, but a seperate judgment must be entered in
each instance in which a verdict of guilt is found. And the proceed-
ings may be the same where they are against the building or other
property itself, as herein provided.

9. The information and indictment herein authorized may be made
or found against the shop or building or ground itself in or upon which
the prohibited traffice is carried on under a description of ordinary
certainty, alleging that the prohibited liquor has been there retailed
in the manner forbidden, and proof of such retail by any person will
be suflicient, and the building and ground and the liquors and furni-
ture shall be liable to the penalties herein prescribed, and when an in-
formation is filed supported by an affidavit shall be held in the same
manner as if under an attachment and shall be dealt with as when an
indictment is found.

. 10. The building on which a shop or other establishment herein
prohibited is set up whether permanently or temporarily, and the lot
or other ground (not exceeding forty acres) on which the same stands
if owned by any person engaged in the prohibited business, or if own-
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ed and leased by a person who demised it knowing that such estab-
lishment was to be set up or such traffic carried on therein, shall be
subject to a lien, although not proceeded against directly, for the pur-
pose hereafter directed; and when an indictment is found it is made
the duty of the court to command the sheriff by proper process to
seize the establishment and close it and keep it closed and keep pos-
session of the goods therein until the final deternination of the pros-
ecution.

11. In the cases mentioned in the preceding two sections the prop-
erty may be released by any person filing a bond in a penal sum not
less than five hundred dollars with one or more sufficient {reehold
sureties, which bond and sureties must be approved by the clerk or
Justice, and the condition of which must recite that the princinal
therein assumes to be the owner or keeper of the said establishment
takes upon himself the liabilities arising therefrom, and the condition
shall be that the parties thereto undertake to pay any fines and costs
which may be adjudged against the person or property informed
against or indicted.

12. Upen the conviction of any person engaged in any establish-,

ment prohibited in this chapter,the proper matter being found, and
also upon the conviction of the property, the court is required to de-
clare such establishment a nuisance, and the proper officer shall be
commanded to abate the nuisance by taking possession of the estab-
lishment and destroying all the prohibited liquors therein, and selling
the vessels furniture and other goods found therewith for the payment
of the fine and costs. )

13. The enactments of this statute in relation to the homestead.

and its exemption from execution are modified as follows: If the ex-
tablishment herein prohibited be set up in the dwelling house of the
homestead, the whole homestead will be liable. In other cases the
remainder of the homestead (exclusive of the dwelling honse) is made
liable. . ; ;
14. The authority to grant licenses to retail the liquors herein
prohibited, contained in the charter of any incorporatee town or city,
is hereby repealed; but existing licenses whether granted by towns or
counties are not affected by these provisions. And these provisions
are not to extend to boats or vessels'usually navigating waters which
are not exclusively the waters of this state, unless the laws of the oth-
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er states having concurrent jurisdiction over such waters contain
substantially similar provisions.

PART ONE—TITLE XIV.
Of the regulation of trade.
CHAPTER 1.

WEIGHTS AND MEASURES.

Sperioy 1. The treasurer of state is hereby required to procure
atthe expense of the state, a set of the following weights and measures.

One yard of three feet, divided by marks into halves, quarters,
eighths and sixteenths ;

One foot measure of twelve inches.

One half bushel for dry measure not heaped containing one thou-
sand and seventy-five and one fifth cubic inches.

One peck, or fourth of a bushel.

One half peck, or one eighth of a bushel ;

One gallon measure, containing two hundred and thirty-one cubic
inches (

One quart, or a fourth of a gallon,

One pint, or half of a quart and

One gill, or a fourth of a pint;

One set of avoirdupoise weights consisting of a pound, ahalf pound
a quarter of a pound and an ounce, and also a ten pound weight.

All which shall be of the most approved material for the preserva
tion of uniformity, and shall be kept in the treasurer’s office, and be
the standard weights and measures of this state. ,

2. The “hundred weight” is hereby declared to consist of one hun-
dred pounds aveirdupoise weight, and the ton to consist. of twenty
such hundreds. ~

3..The “perch” of mason work or stone, is hereby declared to con-
sist of twenty-five feet cubic measure. ‘

4. Contracts in which no other scale or standard of weights or
measures is expressed shall be taken to mean the above, excepting the

N RNR———————
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{ollowing in relation to the bushel. ' A bushel of the respective ar-
ticles hereafter mentioned will mean the amount of weight in thissec-
tion specified ; that is to say,

Of wheat, sixty pounds,

Of shelled corn, fifty-six pounds,

Of corn in the cob, geventy potinds,

Of rye, fifty-six pounds,

Of oats, thirty-five pounds,

Of barley, forty-eight pounds,

Of potatoes, sixty pounds,

Of beans, sixty pounds,

Of bran, twenty pounds,

Of clover seed, sixty pounds,

Of timothy seed, forty-five pounds,

Of flax seed, fifty-six pounds,

Of hemp seed, forty-four pounds,

Of buckwheat, fifty-two pounds,

Of blue grass seed, fourteen pounds,

Of castor beans, forty-six pounds,

Of dried peaches, thirty-three pounds,

Of dried apples, twenty-four pounds,

Of onions, fifty-seven pounds,

Of salt, fifty pounds.

5. When the treasurer has so procured the above standards, he
shall give notice in some newspaper, and thereafter it shall be the
duty of the county judge of each county to obtain aset of weights and
measures accurately corresponding in weight and measure with the
above standards, and deposit them in the office of the county treasu-
rer to be there kept, and these shall constitute the county standards
and the county treasurer shall from time to time cause them to be
tested by the state standard and made to agree therewith.

6. Any person desiring his weights and measures inspected may
apply to the county treasurer at his office whose duty it shall be to
test them, and he may demand and receive therefor twenty-five cents
for eigh weight and measure inspected, to the number of six;and
fifteen ceuts each for all above that number, and he shall destroy all

such weights and measures as cannot: be made to conform to the
standard. - gakdur a4k 23

W)
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PART ONE—TITLE XIV.
CHAPTER 2.

THE MONEY OF ACCOUNT AND‘INTEREST.

Secrion 1. The money of account of this state is the dollar cent and
mill, and all public accounts, and the proceedings of all counts in re-
lation to money shall be kept and expressed in money of the above
denomination.

2. The above provisions shall notin any manner affect any demand
expressed in money of another denomination, but such demand in
any suit or proceeding affecting the same shall be reduced to the
above denomination.

3. The rate of interest shall be six cents on the hundred by the
year : .

First—On money becoming due by express contract, unless a dif-
ferent.rate be expressed in writing.

Seconp—On judgments and decrees for the payment of money,
when no other rate is expressed.

Trrp—On money received to the use of another and retained be-
yond a reasonable time without the owner’s consent expressed or
implied.

Fourti—On money due upon the settlement of matured accounts
from the day the balance is ascertained.

Frrre—On money due upon open account after six months from
the date of the last item.

4. Judgments and decrees for the payment of money shall draw
the same rate of interest with the contract on which they are rendered
when such rate is expressed in the judgment or decree.

PART ONE—TITLE XIV.
CHAPTER 3.

NOTES AND BILLS.

Secriox 1. Notes in writing, made and signed by any person promis-




134

ing to pay to another person or kis order or heater, or to bearer only,
any sum of money, are negotiable by endorsement or delivery in the
same manner as inland bills of exchange according to the custom of
nerchants.

2. The person to whom such sum of money is made payable may

naintain an action against the maker, and any person te whom such
note is so endorsed or delivered may maintain his action in his own
name against the maker or the endorser or both of them.

3. Bonds, due bills and all instruments in writing by which the ma-
ker promises to pay to another without words of negotiability a‘sum
of money, or by which he promises to pay a sum of money in proper-
ty or labor, or to pay or deliver any property or labor, or acknowledges
any money or labor or property to be due, are assignable by endorse-
ment thereon, or by other writing and the assignee shall have a right
of action in his own name, subject to any defence or set off legal or
equitable, which the maker or debtor had against any assignor there-
of before notice of his assignment.

4. Instruments by which the maker promises to pay asum of money
in property or labor, or to pay or deliver property or labor or acknow-
ledges property or labor or money to be due to another, are negotia-
ble instruments with all the incidents of negotiability whenever it is
manifest from their terms that such was the intent of the makers, but
the use of the technical words “order” or “bearer” alone, will not
manifest such intent.

5. When by the terms of an instrument its assignment is prohibit-
ed, anlassignment of it shall nevertheless be valid, but the makermay
avail himself of any defence or set off legal or equitable against the
assignee which he may have against any assignor thereof before suit
is commenced thereon.

6. An open account of sums of money due on contract may be
assigned, and the assignee will have the right of action in his own
name, but subject to the same defences and setoffs as the instruments
mentioned in the preceding section.

7. The blank endorsement of an instrument for the payment of
money property or labor by a person not a payee endorsee or as-
signee thereof, shall be deemed a guaranty of the performance of the
contract. .

8. To charge such guarantor notice of non-payment by the princi-
pal must be given within a reasonable time, but the guarantor is
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“chargeable without notice if the_holder show aflirmatively that the

arantor has received no'detriment from: the want of notice.

9. An endorsor of a negotiable instrument and a.guarantor as eon-
templated in the preceding section.is liable to the action of an endor-
see, assignee or payee, without notice if the endorsee assignee or pay-
ee, have used due diligence in the institution and prosecution of a
suit against the maker or his representative.

10. The assignor of any of the above instruments not negotiable,
shall be liable to the action of his assignee without notice.

11. Three days of grace are allowed on bills of exchange according
{to the custom of merchants, but not on any other instruments; and a
vdemand at any time during the three days of grace will be sufficient
.for the purpose of charging the endorser.

12. When the holder of an instrument for the payment of money is
iabsent from the state where it becomes due and when the endorsee

or assignee of such an instrument has not notified the maker of such
endorsement or assignment, the maker may tender payment at the
last residence or place of business of the payee before the instrument

ame due; and if there be no person authorized to receive pay-
o and give the proper credit therefor, the maker may deposit the
awuount due with the clerk of the district court in the county where
the payee resided at the time it became due, (paying the clerk one
per cent on the amount deposited) and the maker shall be liable for
no interest from that time.

13. No contract for labor or for the payment or delivery of proper-
ty other than money, in which the time of performance is not fixed,
can be converted into a money demand, until a demand of perform-
ance has been made, and the maker refuses, or a reasonable time is
allowed for performance.

14. When a contract for labor or for the payment or delivery of
property other than money does not fix a place of payment the mak-
er may tender the labor or property at the place where the payee re-
sided at the time of making the contract or at the residence of the
payee at the performance of the contract, or where the assignee of
the contract resides when it becomes due.

15. But if the property in such case be too ponderous to be conve-
niently transported or if the payee had no known place of residence
within the state at the making of the contract, or if the assignee of a
written contract have no known place of residence within the state at
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the time of performance, the maker may tender the ;;rbperty at the
place where he resided at the time of making the contract.

%
16. When the contract is contained in a written instrument which

is-assigned before due, and the maker has notice thereof he shall
make the tender at the residence of the holder if he reside in the state
and no farther from the maker than did the payee at the making
thereof.

17. A tender of the property as above provided discharges the ma-
ker from the contract, and the property becomes vested in the payee
or his assignee and he may maintain an action in relation thereto as
in other cases. : ;

18. But if the property tendered be perishable or require feeding or
other care, and no person be found to receive it when tendered it i
the duty of the person making the tender, to preserve, feed, or other-
wise take care of the same and he has a lien on the property for his
reasonable expenses and trouble in so doing.

19. The rate of damage to be allowed and paid upon the non-ac-
ceptance, or non-payment of bills of exchange drawn or endorsed in
this state when darmage is recoverable shall be as follows:

If the bills be drawn upon a person at a place out of the United
States or in the territory of Oregon, California, Utah or New Mexico,
ten per cent upon the principal specified in the bill with interest on
the same from the time of the protest; if drawn upon a person at a
place in the state of Iowa, Missouri, Illinois, Wisconsin or Minneso-
ta, three per cent with interest; if drawn upon a person at a place in
the state of Arkansas, Louisiana, Mississippi, Tennessee, Kentucky,
Indiana, Ohio, Virginia, District of Columbia, Pennsylvania, Mary-
land, New Jersey, New York, Massachusetts, Rhode Island or Con-
necticut, five per cent with interest; if drawn upon a person at a place
in in any other state in the United States, eight per centwith interest.

PART ONE—TITLE XIV.
CHAPTER 4.

OF TENDER..

Secriox 1. When a tender of money or pfoperty is not ‘accepte‘ﬂ' by
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the party to whom it is made, the par’ty’ mak'mg it may if he vsee m r(}—
tain in his'éwn possession the money or property tendered, bgt if ? b
terwards the party to whom the tender was made see proper |t,o anc~f
cépt it'and give rotice thereof to the other party and Fhe _suby%ct o
tender be not delivered to him within a reasonable Atm_le,‘ the ,tepd_er
i Be of ho efféct. ( -
shzl;l Xi O(fﬂ!‘:a‘r in ‘writing to pay a particular sum of money or to df”'
liver a written instrument or specific personal property, if not accept-
ed|is equivalent to the actual ten@e.r of'the rxl.or}ey-, mstrumentdt-)r pr(:}();
erty, subject however to the condxthn cor}talned in th.e prece ing :-O 2
tion, but if the party to whom the tender is madg desire an inspec fl ‘n
of the insttument or property tendered (ot}}er thap money) bg ore
making his determination, it shall be given him on rquest: o
3. The person making a tender may demand a recelpjc m wri I:i
duly signed for the money or article tendered as a condition prece
ivery thereof. q
en;.t(:].‘tl?: pdei-l:::;jl );o whom a tender is made m}}st at the tin‘le make
any objection which he may have to the monf:y,m‘strumexzit of} p;;op( ;
ty tendered or he will be deemed to hgve]\valx’ed 1t.' An‘ if the f:l -
jection be to the amount of money, the terms of the instrument, or . )g
‘amount or kind of property he must specify t.he a.mount, terms, .or kllgn,
which he requires or be preciuded from objecting .afterwards. u
an offer of bank notes is not a tender though not obyectcd to.

PART ONE—TITLE XIV. ’
eidpbER'S, Tl
“SURETIES. '

Seotion 1. When any petgon bound 4s sufety for aqutggr, t“or t,he
payment of money, or the performa'nce of ' any other con 0:;,52 ;;1 ;; i :0
ting apprehends that his principal is .a.bout to becom.e Ln:h oy
remove permanently from the state without dlschar,g:m,,b e . re.-,
if a right of action has accrued on the contract he. m}z:y- y w:nm fom,
quire the creditor to sue upon the same or to permit t ‘e surety
mence suit in such creditor’s name and at the surety’s cost.

REVISED copE.~— 18 :




138

2. If the creditor refuse to bring suit or neglect so to do for ten
'days' afte'r the'request and does not permit the surety so to do and
furnish him with a true copy of the contract or other writing therefor,
and enable him to have the use of the original when requisite in such
suit, the surety shall be discharged.

3_. When the surety commences such suit he shall file his under-
taking to pay such costs as may be adjudged against the creditor,
fmd the suit shall be brought against all the obligors, but those join-
ing in the request to the creditor shall make no defence to the action,
but may be heard on the assessment of the damages.

4. The provisions of this chapter extend to the executor of a de-
ceased surety, and to the executor, endorsee, and assignee of the cre-

ditor ; but they do not extend to the official bonds of public officers,
executors or guardians.

PART ONE—TITLE XIV.
CHAPTER 6.
PRIVATE SEALS.

Secrion 1. The use of private seals in written contracts (except the
seals of corporations) is hereby abolished, and the addition of a pri-
vate seal to an instrument of writing hereafter made, shall not affect
its character in any respect. ;

2. All contracts in writing hereafter made and signed by the party
tc') be bound, or his authorized agent or attorney, shall impart a con-
sideration, in the same manner as sealed instruments now do.

?. The want or the failure, in the whole or in part, of the consider-
a'tlon of a written contract, may be shown as a defence total or par-
tial as the case may be, in an action on such contract brought by one
who is not an innocent and bona fide holder.
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* PART ONE—TITLE XIV. -
CHAPTER 7.
OATHS AND ACKNOWLEDGMENTS.

Sperion 1. The following officers are authorized to administer eaths
and take and certify the acknowledgement of instruments in writing;
each judge of the supreme court, each judge of the district court, each
judge of a county court and the prosecuting attorney when acting in
stead, each clerk of the supreme court, each clerk of the district
court both as clerk of the district court and as clerk of the county
court, each justice of the peace within  his county, and each notary
public within his county. ‘

9. Persons conscientiously opposed to swearing may affirm, and
shall be subject to the pains and penalties of perjury as in case of
swearing.

PART ONE—TITLE XIV.
CHAPTER 8.

ASSIGNMENTS FOR CREDITORS.

Secrion 1. No general assignment of property by an insolvent, or
in contemplation of insolvency, for the benefit of creditors of the as-
signor, shall be valid unless it be made for the benefit of all his credi-
tors in proportion to the amount of their respective claims.

9. Tn the case of an unconditional assignment of property for the
benefit of all the creditors of the assignor, the assent of the creditor
shall be presumed.

o R
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PART ‘ONE—TITLEXIV,
CHAPTER 9.
LIMITED PARTNERSHIPS,

b‘- S'EC'nou‘ I. Limited partnerships for the transaction of any lawful
t.}lllsn{es}:at, maydbe‘ formed by two or more persons, upon the terms, with

e rights and powers;, and subject to ¢ iti inbiliti

e J he conditions and liabilities

2. They shall consist of oneor more e

: ; persons:who may be known as
the general palztners and be liable as such, and of o'nz- or more per:
Ean; who contribute a specific.armount to the coriimon stock, who may
d:btnoxfmfrgh as the special partners and who shallinot be liable:for the

bts of the partnership beyond the fund 'so contributed: '

cept.as herein provided. hi ioer l i ?y a5
: 3. The general partners only shall have power to transact the bus-
iness; to sign for the partnership and to bind it.

4. The persons dffsirous of forming a partnership shall make and
?ieverally sign a certificate, containing a statement of the name of the
ﬁ:‘m, the nature of’ 1}1‘&: ‘ppsin_ess to be .transacted, the names cf all

he partners, spc?mfylng which are general, and which special, and
z : :lpla;:te of rer:lld;:lnce of each, the amount contributed by each spe-
partner and the time when the part ip i
byl i< el partnership is to commence and
. 5.. Such certificate shall be acknowledged by all the persons sign-
ing, it bpfo_!;g sqch officer and in such manner as deeds; fer the con-
vey ar;g of land may be ackr_iowlédged. R rei i
i ?,h Tk é certificate so acknowledged and certiﬁed.shall' be recorded
4, e office of the recor@er of deeds in the county in which the place
'7}1511;1:};;13‘@ t}l@ partnership may be, in a book kept for that purpose.
104 . edﬁr;q hav_g places of business in different counties thé cer<
ificate and acknowledgement, shall be filed and recorded in t,he‘lof-.
fice of the recorder of every such county. o e
tiﬁS. ;No such partnership shall be considéred as formed until the cer-
ma(;aé t;na:;ii ackn?gvledgement are filed and if any false statement be
he certificate all the persons interested in th i
shall be liable as general partners. e Partneréhlp

9. The terms of the partnership when recorded, shall be published
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for 1wo weeks after the record thereof, in a newspaper (if there be one).
in each county where the partners have a place of business, and if
such publication be not made the partnership shall be deemed a gen-
eral one. '

10. Upon the renewal or continuance of a limited partnership be-
yond the time originally agreed upon for its duration a certificate of
the fact of renewal shall be made, acknowledged, recorded and pub-
lished in the same manner as for the formation of such partnership,
otherwise on its continuance it shall be taken to be a general partner-
ship.

11. Every change of the partners or in the nature of the business, or
in the amount invested by the special partners, or in any other mat-
ter specified in the original certificate except the residence of the
partners shall effect a dissolution of the partnership, and every such
partnership which chall be carried on after such alteration shall be’
held a general partnership as directed in the foregoing sections.

12. The business of the partnership shall be conducted under a
firm; in which the names of the general partuners only shall be insert-
ed and if the name of any special partner be used in the name of the
firm with his consent or p.ivity or if he personally make any contract
respecting the concerns of the partnership with any person except the
general partners, he shall be taken to be a general partner.

18. Suifs by and against the partnership, may be brought and ¢on-'
ducted by and against the general partners in the same manner as'
if there were no special partners.

14. If at any time during the continuance or at the termination of
the partnership, its property or assets be not sufficientto pay its debts
the special partners shall be responsible for all sums by them received
from the partnership.

15. Special partners shall have right to examine into the condition

of the partnership concerns, as other partners and the partners in
such firms shall be liable to account to each other, as'in other cases

ol partnership. )

16. No dissolution of such apartnership shall take place by the act
of the parties previous to the time specified in the certificate of its
formation or of its renewal, unless a notice of such dissolution is pre-

pared, filed; and recorded as directed in section six, and published for

four weeks in one newspaper as directed in section nine.

e ———
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PART ONE—TITLE XIV.
CHAPTER 10.

MECHANICS LIENS.

Secrion 1. Every person who by virtue of a contract with the
owner of a piece land, performs work or furnishes materials especial-
ly for any building, and which material is used in the erection or re-
paration thereof has a lien upon the land including the building with
its appurtenances for the amount due him for work or material, a-
gainst all persons except encumbrances by judgment rendered and by
instrument recorded, before the commencement of the work.

2. The word “owner” in this chapter includes any person who has
any estate or interest in the land; and the lien hereby given extends
to the whole of his estate and interest in the land and no farther.
And the word “building” includes permanent machinery substantial-
ly connected with a building, and the lien applies to both building
and machinery.

3. A subcontractor has no lien on such building, but may proceed
as hereafter authorized.

4. The person wishing to avail himself of such lien shall commence
his action within one year from the time payment should have been
made by virtue of the contract under which the lien is claimed.

5. The action may be commenced as in ordinary cases, upon such
an account, but the complaint shall further set forth sufficient of the
contract to show the foundation of the plaintiff’s claim to a lien and
stating any terms which were specially agreed upon in the contract,
and shall describe the tract of land (not exceeding a quarter of a sec-
tion) or the town lot on which he claims his lien, and pray an enforce-
ment thereof.

6. When the contract is in writing that as well as the account, or
their copies, shall be filed, and the rules of pleading and proceeding
in other actions are applicable to this according to the nature of the
case.

7. A judgment for the plaintiff shall be that he recover the amount
found due and that his lien on the tract of land and building is estab-
lished (describing the tract) to be-limited by the ascertainment as
herein directed of two acres of the tract if it exceed that quantity,and
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the judgment shall order a special execution to issue against the

given tract of land or lot, and the judgment shall not be a lien on any

other property of the defendant. ' ey '

8. II;' t}?e given land be a town lot the lien shall be limited to the‘
ot and shall extend to the whole thereof provided it do nat exceed
half an acre, subject to the qualifications hereafter expressed.

9. If the given tract of land be supposed to contain more than two
acres, or more than half an acre in the case of a town lot, the sher-
iff havi cecution shi : s follows.
iff having the execution shall proceed as . . :

10. lfathe owner and creditor can agree 1n fixing the locality and
bounds of the proper quantity of land their agreement shall be re-
duced to writing accurately describing the land by me‘tes and bounds
signed by the parties and attested by the sheriff ax-ld it shall stand as
the ascertainment of the proper land to which thelien and s.ubse.quer.xt
proceedings are to be Jimited and be returned by the sheriff with his
doings. Ay . :

1 1% If the parties do not so agree the sheriff’ is rcq.lured to proceed
as follows for the ascertainment of the proper q}u.mtlty of land. Hle
is to take a person competent to survey, and a disinteres ied ho.useho -
der of the vicinity and administer to them the following oa.th.m sub- -

stance, which must be in writing signed by them and certified by
him: o _

We, (A and B.) do solemnly swear that we will with faithfulness
and ir;lpartiality perform our duty in ascertaining and setting out t]};e

; Eor G
proper portion of the land 'of (C) subject to the mecha:mc s 1_1en of g : )
by virtue of an action of the said (D) against the said (C) in the dis-
trict court of ———— county, wherein judgment was reco.vered on —
(or before (E) a justice of the peace on and filed in the district
y 7 be.
court of county,) as the case may . .

12. The sheriff and the two persons appointed by him shall ’chenf
proceed to ascertain and set out by metes and b01.1nds two acresﬂ:)
the land, fairly consulting the interests of both parties, subject to the
following directions: i : X

FmS'r—b—The two acres must include the building on which the lien
arose; i

SE(;()\'D——ThCy are not be restricted by enclosures nor by congres

g 0 i i lands;

sional lines but are restricted to contiguous 5 :

Tuio—They should be set out in a rectangular form and as near

ly in a gquare as practicable;

_____———
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. Fourra—When the lien arises on a dwelling house the two aeres
shall enclose such outhouses as are usually occupied with a dwelling
and as are requisite to its convenient use in the given case.

Firre—DBut in such case if there be two dwelling houses, only one
shall be taken although this direction reduces the quantity of tand
below that prescribed in sections 7 and 8,

Stxra—If the lien does not arise on a dwelling house such house
shall not be taken although the quantity be thereby reduced asin the
preceding direction.

Sevexti—Any building any part of which had commonly been
used as a dwelling before the commencement of the work out of which
the lien arose is to be accomnted a dwelling house; and any shed or
01"1t house contiguous to the dwelling is to be accounted a part there-
of; :
Erenti—The two acres should reach a highway if there be one
touching the land and to effect this object the third direction may be
modified;

Novrz—But if a road cannot be thus reached without essentially
conflicting with other more material directions, then a roadway of
such width as the plaintiff desires to the highway may be set out as a
part of the two acres; )

13. The above directicns are intended as guides to the parties
when they ascertain the land by agreement unless they waive them
by their agreement, as well as for the viewers.

14. The doings of the viewers shall be reduced to writing, accurate-
ly describing the land set out, and be signed by the three or a ma-
Jority of them; and returned by the sheriff when the execution is re-
turned. hag -

15. The two acres being ascertained in either of the above meth-
ods the lien of the plaintiff and levy of the execution shall be restric-
ted thereto, and the sheriff may proceed to advertise and sell the same
as he sells real property in other cases. D1

16.. Any number of persons claiming a lien on.the same building,
may join in one action, but stating their several accounts and con-
tracts distinctly as in a separate action, and the judgment shall show
the amounts they severally recover, but the ‘execution shall he Joint,
and the sale shalt be for the benefit of all such recoverers rateably.
Each of such recoverers may nevertheless have his separate aetion
subsequently on the judgment for the amount recovered by him.

which he can proceed.
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17. The ascertainment of the two acres under any one execution
#hall stand for all other mechanic liens established on the same buil-
ding for labor or materials expended on it within two years from the
first establishment of a lien. o B '

18." The words“ two acres” used in this chapter shall be limited to
“half an acre” when' the land in’'question is a town lot,

19. A creditor who claims a mechanic’s lien on the same building
and who has commenced an action for the establishment thereof;
may redeem the property by paying the amount for which it sold with
ten per cent. per annum thereon to the clerk of the district court with-
in the time allowed to the defendant to redeem, and if the property
was sold to a plaintiff in any such action for lien the new ereditor
may redeem within six months after’ the recovery of a judgment on

20. If the defendant has redeemed, the new creditor may levy as
if no levy ‘and sale had been made, except that the assignment of the
two acres under the former execution shall stand.

21. 'When such creditors redeems from a prior sale, he has a lien
on the property as a purchaser for both his own judgment and the re-
demption money paid by him and to effect such lien shall cause a
levy and sale under his own execution of the same property, but if he
has not obtained a judgment and does not ultimately obtain cne he
shall still have his lien on the property for the money paid by him in
redemption with interest thereon at six per cent. per annum and shall
be entitled to the sheriff’s deed unless the property be redeemed, and
the defendant in this case may redecem it within six months after the

. final determination of such claimants action, and if the sherift’s deed

Has been given to a’ former lien creditor and purchaser the party so
redeeming shall be entitled to a release from such former creditor and
purchaser.

22. All redemptions shall be certifiéd by the clerk in the sale book
and the money received therefor shall be paid by him to those entitled
to the proceeds of the former sale and in the same proportion.

23. When such judgment is not fully satisfied by the above pro-
ceedings the creditor may havé a general execution on the judgment
and proceed against other property as on a general judgment.

24. ‘The surplas of theproceeds of a'sale not belonging to the above
creditors is to be paid to the defendant, saving however rights arising
under any levy on, or garnishment of, the sams; - e ok B
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- %5. A subcontractor: may obtain a lien against his principal con-
tractor in like cases with these in which the confractor may obtain a
lien on the building in the following manner;

26. He shall commence an action against his principal within six
months from the time payment should have been made under his con-
tract, and upon filing with the clerk or justice an affidavit of himself’
or his agent or attorney of his belief of the truth of his claim and his
belief that the said owner is indehted to the contractor (whether it be
on the given building or otherwise) a writ of garnishment may issue.
to the owner returnable to the same term with the action and from
the service thereof all indebtedness of the ewner to the contractor and
any property of the contractor in the hands of the ewner shall be stay-
ed in the hands of the owner, and the proceeding shall have the quali-.
ties of, and be conducted as, an ordinary garnishment.

27. When a judgment is rendered in favor of a subcontractor
against the owner as such garnishee the record shall show the rela-
tion of the parties and the sub-contractor may have the benefit of the
lien of the principal contractor and shall take precedence thereof, and
the sub-contractor is invested with all the rights in relation to levy,
.v-z;.lg,, and redemption, in this chapter given to any contractor. :

2_8;. In the cases above contemplated the owner or contractor so
sued may release his property or demands from lien hy filing with the.
proper clerk or justice a written undertaking with two or more sure-
ites approved by the clerk or justice fo pay the plaintiff the amount,
which may be recovered with costs, and acknowledged by the under-
tukers, and a general judgment may be rendered against both princi-
pal and sureties.

_29. No person is entitled to. a mechanic’s lien who takes collateral .

security on the same contract.

PART ONE—TITLE XV.
CHAPTER 1.
¢ - GENERAL PROVISION RELATIVE TO PART VIRST OF THIS SFATUYE.

Seeriox 1. Whenever it is found that any of the provisions of th
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first part of this statute cannot be carried into full effect on account
of the absence of some necessary regulation or on account of a con-
flict of existing regulations, the censas board are authorized to es-
tablish any rules that may be necessary to supply the ‘defect or re-
concile the discrepancy in order to carry out the spirit and intent of
the statute, which rules must be published in two or more newspapers
of the state and shall have the force of law until changed by'the gene-
ral assembly.

PART ONE—TITLE V.
CHAPTER 1.
REVENUE.

Secron 1. Bach county court shall hold a session on the fourth
Monday of July annually at which timeit shall levy the following taxes
upon the assessed value of the taxable property in the county ;

For state revenue three mills on a dollar, when no other rate is di-
rected by the census board;

For ordinary county revenue including the support of the poor, not
more than six mills on a dollar, and a poll tax of not less than fifty
cents nor more than ene dollar;

For the support of schools not less than gne half mill nor more than
one mill and a half on a dollar ; :

For roads as directed in the chapter relating to roads.

2. The following classes of property are not to be taxed and they
may be omitted from the lists herein required; :

First—The property of the United States and that of this state, in-
cluding the university and school lands;

Sucoxo—The property of a county, township, incorporated town and
school district when devoted to the public use and not held for pecu-
niary profit ;

Tuwo—Public grounds by whomsoever devoted to the public in-
eluding all places for the burial of the dead;

Fourti—Five engines and implements used for' exinguishing fires
with the ground used exclusively for their buildings and for the

‘meetings of fire companies; - i i : ’

—_
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Firru—The grounds and buildings of library, sclentlﬁc benevolent
and religious institutions or societies devoted solely to the appropriate
objects of those institutions, not exceeding three acres in extent and
not leased nor otherwise used with a view to pecuniary profit;

Srxra—The books; papers, furniture and apparatus pertaining to
the above institutions and used solely for the purposes above contem-
plated, and the like property of students in any such institutions used
tor their education ;

Sevesta—Money and credits belong exclusively to such institutions
and devoted solely to sustaining them, but not exceeding in amount
or income the sum prescribed by their charter ;

Frenti—Claims against the state whether in certificates of stock or
funded debt or in auditor’s warrants ;

Nmvru—Improvements on land;

Tentn—Animals not specified in the next section; the wool shorn
from the sheep of the person giving the list, and his crop harvested
within one year previous to the listing; private libraries not exceed-
ing one hundred dollars in value and family pictures ; the kitchen fur
niture of each family, the beds and bedding, requisite for the family,
one bed and the bedding thereof for each single person not a mem-
ber of another’s family, the apparel of every family and person ac-
tually used for wearing, with all food provided for each family ; but
no person from whom a ecompensation for hoard or lodging is receiv-
ed or expected is to be considered a member of a family within the
intent of this clause ;

Erevexta—The polls or estates, or both, of persons who by reason
of age or infirmity may in the judgement of the assessor be unable
o confribute to the public char(rm, such opinion being subject to
reversal by the county court,

Twrerrrs—Mutual In\ul ance Companies.

3d. All other property real and personal within this State is subject
to taxation in the manner herein directed ; and this gection is intended
to embrace lands, and lots in towns; including lands bought from. the
United States and from this State and whether beught on a credit or
otherwise, - Ferry franchises, which' for the purposes of this chapter
are to bé considered real property.. IIomes and neat caitle over two
vears cld, mules and asses over one year old, sheep, and swine over
six months old, money, whether in possession or on deposite and
including bank bills, money, property or labor due from solvens
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debtors on contract or on judgment and whether within this State or
not.

Mortgages and other like securities, accounts bearing interest, stock
or shares'in” any bank or coempany incorporated or otherwise ‘and
whether incorporated by this or any other State and whether situate
in this State or not.

Public stocks or loans, household furniture including gold and silver
plate and musical instruments.

Watches and jewelry.

Private libraries, for their value above one hundred dollars, plea-
sure carriages, stages, hacks and other vehicles for transporting pas-
sengers, wagons, carts, drays, sleds, and every other description of
vehicle or carriage. Boats and vessels of every description where-
ever registered or licensed and whether navigating the waters of this
state or not if owned whether wholly or in part by persons who are
inhabitants of this state, annuities, but not including pensions from
the United States or any of them nor salaries or payments expected
for services tobe rendered; and all other property not above exempted
although not herein specified.

4. The term “credit” as used in this title includes every claim and
demand for money, labor or other valuable thing and every annuity or
sum of money receivable at stated periods and all money in property of
any kind and secured by deed, mortgage or otherwise, but pensions
from the United States or any of them and salaries or payments ex-
pected for services to be rendered are not included in the above term.

By whom,where, and in what manner property is to be listed.

5. Every inhabitant of this state of full age and sound mind shall
list all property subject to taxation in this state of which he is the
owner or has the control or management, in the manner hereafter di-
directed ; but the property

Of a ward is to be listed by his guardian ; :

Of ‘a minor having no ‘other guardian, by his father if living, if not
then by his mother if living and if ‘not then by the person having the;
property in charge ;

Of a married woman by her husband, but if he be unable or refu-
ses by herself ;

Of a beneﬁclary for whom property is held in trust, by the trustee
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Of the personal property of a decedent, by the executor ;

Of a body corporate, company, society or partnership, by its prin=
cipal accounting officer, agent or a partner.

5a. Property under mortgage orlease is to be listed by and taxed to
the mortgagor or lessor unless it be listed by the mortgagee or lessee.

6. Commission merchants and all persons trading and dealing on
commission and consignees authorized to sell, when the ownerof the
zoods does not reside in this state, are for the purposes of taxation
to be deemed the owners of the property in their possession.

7. All personal property is to be listed, assessed and taxed in the
county where the owner resides on the first day of March of the cur-
rent year. But if the owner reside out of the state, itis to be listed
and taxed where it may then be, and if the agent or person having
charge of such property neglect to list it will be subject to the
penalty hereafter provided.

8. A person required to list property in behalf of another shall list
it in the same county in which he would be required to if it were his
own (except as herein otherwise directed) but he must list it separate-
ly from his own naming the person or estate to whom it belongs ; but
the undivided property of a person deceased belonging to his heirs
may be listed as belonging to such heirs without enumerating thenr.
-9, The property of corporations or companies constructing canals,
railways,plankroads,graded roads,turnpike roads and similar improve-
ments is taxed through the shares of the stockholders,and when any such
stockholders are non-residents their interests are to be taxed in this
state in the county in which is either terminus of the structure in the
state, and to that end the assessor is directed to require the secretary
or clerk (or whatever officer of corresponding duties there may be)
to render under oath a list of the names and residences of non-resi-
dent stockholders with the number of the shares of each and both the
par value and the market value of such stock. But if such secretary
or other corresponding officer do not reside in this state, the assessor
may require the same of any officer regiding inthe state. If such of-
ficers refuse, the shares of non-residents shall be assessed to the
company or corporation and may be ascertained in the best manner
within the power of the assessor. In such case the county first list-
ing or assessing is to levy and collect the tax.

10. When a person is doing business in more than one county the
property and credits existing in any one of the counties are: to be list-

My
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td and taxed in that county, and credits not eisting in nor pertain-
ing especially to the business in any one county are to be listed and
taxed in that where the principal place of business may be. Each
individual of a partnership is liable for the taxes due from the firm.
Insurance companies of every deseription, except mutnal insurance
companies, existing in other states and operating in this, shall be
taxed one per cent for county purposes and one quarter of one per
cent for state purposes upon the amount of the premiums taken by
them during the year previous to the listing, in the county where the
agent conducts that business, and the agent shall render the list and
shall be personally liable for the tax, and if he refuse to render the
fist or to swear as herein required the amount may be assessed ac-
cording to the best knowledge and discretion of the assessor.

The manner of listing and assessing property.

11. Personal propetty shall be listed and valued in the year eigh:
teen hundred and fifty-two and every two years thereafter. Real pro-
perty shall be listed and valued in the year eightcen hundred and fifty
two and every four years thereafter; and real property is to be asses-
sed at its true value in money «t private sale without regarding the
improvements on the land valued or the growing crops, but having
regard to its quality, locality, natural advantages, the general improve-
ment in the nemhbmhood and county, and all other elements of its
value.

12. Depreciated bank notes and depreciated stock or shares in cor-
porations or companies may be listed at their current value and rate,
and credits shall be listed at such sum as the person listing them be-
lieves will be received or can be coliected, and annuitiés at the value
which the person listing believes them to be worth in money.

13. In making up the amount of money and credits which any per-
son is required to list he will be entitled to deduct from their gross
amount the amount of all bona fide debts owing by him; but no ac-
knowledgment of indebtedness not founded on actual consideration,
and no such acknowledgment made for the purpose of being so de-
dueted, shall be considered a debt within the intent of this section;
and so much only of any liability of such person as surety for another
shall be deducted, as the person making the list believes he is legally
or equitably bound to pay, and 50 much only as he believes he will be
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compelled to pay on account of the. inability of the principal debtor;
and if there are other sureties able to contribute, then so much only
as he in whose behalf the list is made will be bound to contribute.
But no person will be entitled to a deduction on account of an obliga-
tion of any kind given to an insurance company for the premium of
insurance, nor on account of an unpaid subscription to any institution
or society, nor on account of a subseription to, or instalment payable
on the capital stock of any company or corporation.

- 14. Any person owning or having in his possession or control with-
in this state with authority to sell jthe same, any personal property
purchased either in or out of this state with a view of being sold at an
advanced price or profit, or which has been consigned to him from
any place out of this state for the purpose of being sold within the
same, shall be held to be a merchant for the purpose of this chapter;
such property shall be listed for taxation, and in estimating the value
thereof the merchant shall take the average value of such property in

his possession or contrel during the year next previous to the time of’

the listing, and if he have not been engaged in that business so long
then he shall take the average during such time ag he may have been
so engaged, and if he be commencing he shall take the value of the
property at the time of the listing.

15. Any person who purchases, receives or holds personal property
of any description for the purpose of adding to the value thereof by
any process of manufacturing, refining, purifying, or by the combi-
nation of different materials with a view of making gain or profit by
so doing and by selling the same shall be held to be a. manufacturer
for the purposes of this chapter, and he shall list for taxation‘the
average value of sueh property in his hands estimated as directed in
the preceding section, but the value shall be estimated upon the ma-
terials only entering into the combination or manufacture.

16. The assessor of each county shall, on or before the first day
of March in the year eighteen hundred  and fifty-two . and each two
years thereafter leave with each person residentin his county offull age
and of sound mind or at the usual place of residence or at the office
or other place of business of such person a written notice requiring

him to make out and return to the .assessor by the twentieth day of

the same month of March a statement or list of his property which by
law is subject to taxation; and the assessor shall leave a blank form
upon which such list may be made. And if the statement be not
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returned to the assessor in. due time he is to call for the same; but
if the person is prepared to render his list at the time the notice is
left it is the duty of the assessor to receive it at that time.

' 17. The list shall contain :

Firsr. In the years wherein real property is to be assessed,

His lands by township, range, section and any division or part of a
section, and where such part is not a congressional division or sub-
division some other description sufficient to identify it, and the value
thereof; and his town lots naming the town in which they are situated
and their proper description by number and block or otherwise ac-
cording to the system of numbering in the town, with the value of
each.

Secoxp. On each two years his personal property by the following
particulars :

Amount of capital employed in merchandise.

Amount of capital employed in manufactures. -

Number of horses over two years old and their value.

Number of mules and asses over one year old and their value.

Number of neat cattle over two years old and their value.

Number of sheep over six months old and their value.

Number of swine over six months old and their value.

Number of carriages and vehicles of every description, and their
value,

Amount of money and credits,

Amount of taxable household furniture,

Amount in stock or shares in any corporations or companies,

Amount of all other personal property not enumerated,

The number of polls.

18. The above list of items may be diminished or varied or enlarg-
ed by the census board so as to obtain such facts as they deem advis-
able.

19. On the year when there is no general assessment of real prop-
erty the above list shall also contain all lands previously omitted and
all lands acquired subsequent to a prior listing.

20. Before the first of March on each two years, beginning with
the year eighteen hundred and fifty two the census board is required
to furnish the assessors with suitable blank forms for the assessments,
with such instructions as to secure full and uniform assessments and
returns.
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"ﬁ}w The list shall be signed and sworn to by the person making it,
~and the oath may be allministered either by the assessor or by any

‘other officerauthorised to administer oaths, and shall be certified by

him and any such officer ‘except the assessor will be entitled to ten
cents for the above service. “The oath may be printed upon the blank
forms and shall be in substance the following:

“I, (A. B.) solemnly swear ‘that I have listed above (or within) all

the land [where this is required] and all the personal property, money
-and credits subject to taxation, owned or held by me and which T am
required by law to list, [in the proper cases insert; as guardian, parent
husband, trustee, executor, administrator, receiver, accounting officer,
partner, agent or factor] according to the best of my knowledge, and
thatI have valued the personal property therein truly according to
the best of my knowledge and belief. A. Bz.:”
And such form may be changed to meet the case of omitted Or new-
ly acquired land.

R2. When any person required to render the above statement fails
w0 to do from absense or sickness, and when any such person refuses
so to do or to take or subscribe the oath requh:ed, the assessor shall
ascertain according to the best information he can obtain the num-
ber and value of the several species of property required; and to that
‘end he is hereby authorised to examine on oath any person whom
he supposes to have knowledge in relation thereto, and if any per-
son refuses so to testify he shall forfeit the sum of five dollars to be
recovered by civil action in the name and to the use of the county,

23. The said statements shall be endorsed with the name of the
person whose property is therein listed, and the assessor shall file
them in alphabetical order and return them to the county office
when he returns his assessment roll, to be there preserved.

24. All lands acquired subsequent to the last listing shall be listed
and returned by the owner on the alternate years in which personalty
on!y is designed to be listed.  And the assessor is authorized and re-
quired at all times when making his assessment roll whether of per-
sonalty only or of both that and realty, to add thereto any property
rea'l or personal so subsequently acquired or which may have been
omitted, examining the returns from the land offices and taking any
other means within his knowledge to ‘ascertain the same ; and if it
be property omitted he is to mark against it the word “ omitted;” and

if it were omitted on any prior year of listing itis to be so entered
»
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and taxed for all the years it was omitted. And it is also the assessors
‘duty to ascertain on each year when there is no listing all property
-acquired or brought into the state since the last listing, and real pro-
perty in such case shall be assessed at the uniform rate of ‘'one dollar
-and twenty-five cents an acre until the next biennial listing.

25. Real property is in all cases to be valued by the assessor, as is
also personalty which has not been listed and valued by the owner.

The assessment roll, the correction thereof, and the taz list.

26. On or before the first day of June annually the assessor shall
make out and deliver to the county judge an assessment roll contain-
ing in tabular form and alphabetical order the names of the persons
and bodies in whose names property has been listed in his county
with the several species of property and the value as hereinbefore
indicated with the columns of numbers and values footed ; and in a
column to be provided for that purpose, he shall write the words “by
the assessor” when the list was made by himself, together with the
word “absent” or “sick” or the word “refused to list” or refused to
swear” or such other words as will express the cause why the person
required to make the list did not make it; and a neglect shall be ta-
ken as a refusal.

27. The assessor shall take and subscribe an oath, to be certified
by the officer administering it and attached to the assessment roll
which oath is to be in substance as follows :

1 assessor of county solemnly swear that the value
of all property, money, and credits of which a statement has been
made and verified by the oath of the person required to list the same,
is herein truly returned as set forth in such statement; that in every
case where I have been required to ascertain the amount or value of the
property of any person or body, I have diligently and by the best
means in my power endeavored to ascertain the true amount and val-
ue, and that as I verily believe the full value thereof is set forth in the
annexed return ; and thatin no case have I knowingly omitted to de-
mand of any person of whom I was required to make it a statement
of the amount and value of his property which he was required by
law to list, norin any way connived at any violation or evasion of
any of the requirements of the law in relation to the assessment of
property for taxation.
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28. Assoon as practicable after the assessment roll is filed ‘the
county clerk is required to make out an abstract thereof containing
the whole number of acres of land listed in the county and the total
value of all town lots, the whole number of horses over two years:old
and their total value, the whole number of mules and asses over one
vear old and their total value, the whole number of neat cattle over
two years old and their total value, the whole number of sheep over
six months old and their total value, the whole number of swine over
six months old and their total value, and the gross amount of all other
‘personal property, with money and credits; which abstract the clerk
is directed to transmit forthwith to the auditor of state. But the cen-
sus board is authorized to diminish or add to the above list, and to re~
quire such different or further matters to be returned as it deems ad-
visable.  On the years in which personal estate only is listed and as-
sessed, the above abstract is to contain the number of acres and the:
“value of newly acquired lands.

-29. The census board constitutes a board for the equalization of"

taxes for the state, and in the years when there is a general assess--
ment of real property that board is authorized and required to ex-:
amine the various assessments, so far as regards the state tax, equal--
ize the rate of assessment on real estate in the different counties
whenever they are satisfied that the scale of valuation has not been
adjusted with reasonable uniformity by the different assessors.

30. Such equalization may be made either by changing any of the
assessments or by varying the rate of taxation in any of the counties,.
as may be found most convenient. But in either case the board is
directed to preserve unchanged, as far as practicable, what would
have been the aggregate amount of valuation had no such equaliza~
tion been made.

31. The general rates thus fixed shall remain unchanged for the:
succeeding four years, and will be the basis on which to:levy the:state:
tax.

32. Before the fourth- Monday of  July the auditor is required to
transmit to the judge of ' each county a statement of the change (if’
any) which has been made in the assessment and the rate of statetax
which is to be levied and collected within his county, which however
shall not exceed one half of oneper cent onthevaluation,and the rate
so fixed by the census board is to remain the annual rate forthe state
tax until the next general assessment unless sooner changed by that

,r\“ {
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“board. -And when that board fixes no different rate, and also if’ aﬂfzr
a general:assessment it prescribes no rate, the rate first mentioned in
this chapter shall be levied. :

83. The county judge, clerk and treasurer constitute a board for
the correction of the assessment roll, and between the first day of
June and the second Monday of July any person feeling aggrieved by
any thing in the assessment roll may apply to this board for the cor-
rection of any supposed error, and if any person returned as refusing
to render a list or to be sworn thereto can show good cause the pen-
alty herein provided may be remitted.

-34. On the fourth Monday of July the county court shall levy the
requisite taxes for the then current year. They may be levied at any
time after the second Monday of July if the statement has been re-
ceived from the census board. :

35. . As soon as practicable after the taxes are levied, the clerk s}}al]
make out a tax list in tabular form and in alphabetical order, ha,\.'mg
distinet columns for lands and for town lots, and carrying out in a
colammn by itself the amount of each different tax and having one or
more columns for delinquent taxes; but instead of a column fo%' the
amount of personal property the word “personalty” may be written
across the columns after the name and the amount carried into the
«aolumn of value.

___——_
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36. An entry is required to be made upon the tax list showsing what

it is and for what ceunty and yearitis and the county judge shall at-
tach to the list his warrant under his hand and official seal, in gen-
eral terms requiring the treasurer to collect the taxes therc:in levied
accerding to law, and no informality in the above requireme nts;, shalt
render any, proceeding for the collection of the taxes illegal. i

The judge is required to cause the list to be delivered to the treas-
yrer of the county by the fifteenth day of September, and his receipt
taken therefor, and such list is a full and suifici ent authority for the
collector to collect all taxescontained therein,.

The Collection of Ta:res.

37. The treasurer onreceiving the tax list and warrant shall pro-
ceed, to collect the taxes therein levied and the list and warr ant shalk
be his authority and justification against any illegality in the pro-
ceedings prior to.receiving the list, and he is required to attend at
his office during the meonth of September after receiving the: list and
the months of October, November and December to receive the tax-
es; and he is also authorized and required to collect as far as practi-
cable the taxes remaining unpaid on the lists. of former year:s.

38. Auditors warrants are receivable for three fonrths of the
amount payable into the State treasury, and comnty wairants are re-
ceivable at the treasury of the proper county for the ordinary eounty
tax and any poor tax or peor house tax, but money only is receivable
for the school tax. Road taxes may be discharged and road war-
rants.received as provided in the chapter relating to roads.

39. When a state or county or road warrant is received by the
treasurer he is directed to endorse on it the amount for which; it was
received and the date thereof, and from that date the warrant is to
be regarded as cancelled and cannot be reissued, but when the war-
rant amounts to more than is to be paid by the person presenting it
the treasurer will give him a certificate of the balance due him ae
directed in the chapter relating to the treasurer.

40. If in the assessmentroll or in the tax list there be any error in
the name of a person taxed the name may be changed and the tax
collected from the person intended if he be taxable and can be iden-
tified by the treasurer or the assessor. And when the treasurer after
the tax list ie committed o him ascertains that any land or other

= |
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property is omitted he will report the fact to the assessor, who upon
being safiisfied thereof will enter it upon his assessment roll and as-
sess the value, and the treasurer will enter it upon the tax list and
collect the tax asin other cases. :

41. No demaud of taxes shall be necessary; but it is the duty of ev-
ery person subject to taxation to attend at the office of the treasurer
at some time during the four months before named and after the fif-
teenth diay of September and pay his tax; and if any one neglects to
pay it before the first of January following the levy of the tax the
treasurer i directed to make the same by distress and sale of his per-
sonal property excepting such as is exempt from taxation and the
tax list alone will be a sufficient warrant for such distress.

42. When the treasurer distrains goods he may keep them at the
expense of the owner, and shall give notice of the time of their sale
within five days after the day of the taking in the manner constables
are required to give notice of the sale of personal property on execu-
tion, and the time of the sale shall not be more than ten days from the
day of the taking ; but he may adjourn the sale from time to time for
a period not exceeding three days, and shall adjourn once at least
when there are no bidders, and in case of an adjournment he shall
post up :a notice thereof at the place of sale.  Any surplug remaining
above the taxes, charges of keeping and fees for sale, shall be returned
to the owner, and the treasurer shall on demand render an account
in writing of the sale and charges. ‘

43. If the treasurer be resisted or impeded in the execution of hie
office; he may require any suitable person to aid him therein, if such
person refuse the aid he shall forfeit a sum not exceeding ten dollars
to be recovered by civil action in the name and to the use of the coun-
ty, and the person resisting shall be liable as in the case of resisting
the sheriff in the execution of civil process.

44. On the first day of January the unpaid taxes of the preceding
year become delinquent and shall draw interest at the rate of twenty
five per centum per annum, and taxes upon real property are hereby
made a perpetual lien thereupon against all persons except the Uni-
ted States and this state. 1

45. Before the first day of June in each year the treasurer is direc-
ted to offer at public sale at the court house in his county all lands on
which the taxes levied the preceding year still remain unpaid, but
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such sale shall not be void if not made till after the day above nam-
ed.

46. The treasurer shall continue to receive payment of a]l taxes
after the first of January upon the above terms, until paid by distress
or sale.

47. The treasurer shall give notice of the sale of real property by
publication thereof once a week for four weeks in a newspaper in his
county if there be one, the first of which shall atleast four weeks before
the sale, and by a written notice posted on the door of the court house
or building commonly used therefor for four weeks before the sale,
and if there be no newspaper published in the county the like notice
shall be given by posting one written notice the above length of time
in each civil township in which any land to be sold is situate and one
on the court house door. Such notice shall contain a notification that
all lands on which the taxes of the preceding year (naming it) have
not been paid will be sold, and the time and place the: eof; but it need
not contain a list of the lands. The publication in the newspaper
will be at the expense of the county.

48. Such sale is directed to take place between the hours of nine
o’clock in the forenoon and five o’clock in the afternoon, and may be
adjourned from day to day (Sunday excepted) until all the lands are
sold.

49. Atthe July session of the county court the treasurer is required
tofilein the county office a return of his sale of lands,retaining a copy
in his own office, showing the lands sold, the names of the owners so
far as known, the names of the purchasers, and the sums paid by them
and also-a copy of the notice of the sale with a certificate of the ser-
vice, verified by an affidavit, and such certificate shall be evidence.

50. The person who offers to pay the amount due on any parcel of
land for the smallest portion of the same, is to be considered the high-
est bidder, and when such portion constitutes a half or more of the
parcel it is to be taken from the east side thereof dividing it by a line
running North and South, except that town lots are to be divided in
such case lengthwise by a line parallel with the proper lines of the
lots. If the portion taken be less than one half of the tract it is to be
taken from the south east corner in asjuare form as nearly as the form
of the land will conveniently permit. The preceding provisions of
this section are subject to the following qualification ; the homestead
is liable to be sold for no tax save that which is due on itself excla-
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sively, and the above directions. concerning the division of a tract of
land shall be modified so as to meet this requirement and to that end
the quantity of land bid may be obtained by drawing the division line
in any direction or form so as to avoid the homestead ; and when the
homestead constitutes part of the tract sold and is not yet ascertain-
ed the court may in the action hereafter authorized at the suggestion
of either party cause a proceeding to be had similar to that required
in relation to the mechanic’s liens, for the ascertainment of the home-
stead; and in all other cases of such sales, it may take the requisite or-
der and proceedings to ascertain the land sold and to set it apart from
the homestead.

51. Should any person so bidding fail to pay the amount due, the
treasurer may again offer the land for sale if the sale has not closed,
and if it has closed he may again advertise it specifically and by de-
scription by one written notice posted for two weeks in the civil town-
ship in which the land lies and one such notice on the court house ;
or the treasurer may recover the amount bid by civil action brought
in the name of the county, in the township where the county seat is
situated.

52. The purchaser will be entitled to a deed for the land so pur-
chased by him upon the payment of the proper amount, which deed
shall run in the name of the state of lowa and be signed by the trea-
surer in his official name, and will convey the title to the land, and
shall be presumptive evidence of the regularity of all prior proceed-
ings. The purchaser acquires the lien of the tax on the land, and. if
he subsequently pays any taxes levied on the same he shall have the
‘same lien for those, and may add them to the amount paid by him in
the purchase.

53. The treasureris required to demand fifty eents for each deed
made by him on such sales, but any number of parcels of land bought
by one person may beincluded in one deed, as may be desired by the
purchaser.

54. Land so sold will be subject to redemption as follows : if re-
deemed before a suit be commenced as hereafter provided, by paying
the amount paid by the purchaser, including the fee for the deed and
any taxes on the land paid by the purchaser with twenty-five per cen-
tum per annum thereon ; and if redeemed after a suit is commenced,
by paying in addition to the foregoing the sum of ten dollars and the
costs of suit-to be taxed by the clerk of the district court. Such pay-
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ment may be made to ti¢ purchaser his agent or attorney,or to the

treasurer who is to enter a memorandum of the redemption in the

list of sales and give a certificate thereof to the purchaser, and hold
the money paid (except the costs of a suit) to the use of the pur-
chaser. x

55. The purchaser may afterward file his petition in the district
court as in case of a foreclosure of a mortgage except that no sale
shall be decreed, in which action the notice to the party and the ser-
vice is to be the same as in the case of a mortgage, but the owner
shall not be entitled to defend unless he has paid or tendered the
amounts above directed, or shows that no tax was levied on the land
or that he had paid the taxes.

56. When the owner of the land is not known the action may be
brought against the land itself, but in such case the service must be
as in the case of a non-resident. And when such action is com-
menced against a person who disclaims the land, the land itself may
be substituted for the defendant, and the action continued for publi-
cation.

57. The court shall have jurisdiction of such actions as in chan-
cery, and the decree therein shall be conclusive in the same decree.
as in other actions.

58. When by the mistake or wrongful act of the treasurer land has
been sold on which no tax was due at the time, the county is to hold
the purchaser harmless by paying him the amount of principal and
interest to which he would have been entitled had the land been
rightfully sold, and the treasurer and his sureties will be liable for
the amount to the county on his bond; or the purchaser may recover
directly of the treasurer.

59. A tax for state purposes shall be levied upon peddlars of watch-
es, jewelry and clocks for a license to peddle throughout the state for
one year, as follows:

Upon each peddler of watches and jewelry or either of them ten
dollars.

Upon each peddler of clocks, twenty dollars.

-60. Such license may be obtained from the judge of any county up-
on paying the proper tax to the treasurer thereof. .

61. Any person so peddling without a license is guilty of a misde-
meanor. And the person actually peddling is liable whether he be
the owner or not.
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62. The treasurer of each county shall pay into the state treasury
all funds in his hands belonging thereto on the fifteenth day of De-
cember, January and July annually, and will be entitled to receive
ten cents a mile for travel each way by the usual route in making his
returns, which he may receive either by a credit on his account or on
separate allowance by the auditor.

PART SECOND—TITLE I
Of the rights of individuals.
CHAPTER 1.

OF PROPERTY.—GENERAL PROVISIONS.

Secron 1. Every disposition of property is void which suspends
the absolute power of controlling the same for a longer period than
during the lives of persons then in being and for twenty one years
thereafter. :

2. Married women may receive grants or gifts of property from
their husbands without the intervention of trustecs—but this provision

applies only to form and manner and leaves the substantial rights of
all parties unchanged.

CHAPTER 2.

OF THE TRANSFER OF PERSONAL PROPERTY.

Secrion 3. No sale or mortgage of personal property where the ven-
dor or mortgagor retains actual possession thereofis valid against ex-
isting creditors or subsequent purchasers without notice unless a
written instrument conveying the same is executed; acknowledged
like conveyances of real estate and filed for record with the recorder
of deeds of the county where the holder of the property resides.

4. The recorder of deeds must keep an entry book or index for in-
struments of the above description having the pages thereof ruled so

o
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as to show in parallel columns to be alphabetically arranged in double
entry in the manner hereinafter provided in case of deeds for real
property.

Frsr—The mortgagors or vendors;

Secono—The mortgagees or vendees;

Tumwrp—The date of the filing of the instrument;

Fourte—The date of the instrument itself;

Frrra—Its nature;

Sixra—The page and book where the record is to be found.

5. Whenever any written instrument of the character above con-
templated is filed for record as aforesaid the recorder shall note there-
on the day and hour of filing the same and shall forthwith enter in
his entry book all the particulars required in the preceding section
except the 6th item therein and from the time of said entry and not
before shall the sale or mortgage be deemed complete as to third per-
sons and shall have the same effect as though it had been accompa-
nied by the actual delivery of the property so sold or mortgaged.

6. The recorder shall as soon as practicable record such instrument
and enter in his entry book in its proper place the page and book
where the record may be found.

CHAPTER 3.
OF CLAIMS ON THE PUBLIC LANDS.

Stcrion 7. The owner of whatis known as a valid claim or improve-
ment on the public lands has a transferable interest therein which
may be sold on execution or otherwise; any sale of such improvement
is a sufficient consideration to sustain a promise.

8. The occupant of such claim will be deemed to have constructive
possession thereof to the extent of three hundred and twenty acres
provided it be so marked out and designated that the boundaries can
be readily traced and determined and he may protect and defend his
possession by the proper civil action.
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CHAPTER 4.
OF REAL PROPERTY.

Secrion 9. All persons owning lands not held by an adverse pos-
session shall be deemed to be seized and possessed of the same.

10. The term “heirs” or other technical words of inheritance are
not necessary to create and convey an estate in fee simple.

11. Every conveyance of real estate passes all the interest of the
grantor therein unless a contrary interest can be reasonably inferred
from the terms used.

12. Where a deed purports to convey a greater interest than the

grantor was at the time possessed of any after acquired interest of

such grantor to the extent of that which the deed purports to convey
enures to the benefitof the grantee.

13. Adverse possession of real property does not prevent any per-
son from selling his interest in the same.

14. Estates may be created to commence at a future day.

15. Declarations or creations of trusts or powers in relation to real
estate must be executed in the same manner as deeds of conveyance
but this provision does not apply to trusts resulting from the operation
or construction of law. .

16. Conveyances to two or more in their own right create a tenan-
cy in common unless a contrary intent is expressed.

17. A married woman may convey her interest in real estate in the
same manner as other persons. .

18. Any person in the possession ofreal property with the assent
of the owner is presumed to be a tenant at will unless the contrary is
shown.

19. Three months notice in writing is necessary to be given by
either party before he can terminate a tenancy at will. But where in
any case rent is reserved payable at intervals of less than three
months the length of notice need not be greater than such interval
between the days of payment. ~ In case of tenants occupying and cul-
tivating farms the notice must fix the termination of the tenancy to
take place on the first day of April.

20. In the absence of stipulations to the contrary the mortgagor of
real estate retains the legal title and right of possession thereof but
in case of personal property the mortgagor holds that title and right.
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CHAPTER 5.
OF THE CONVEYANCE OF REAL ESTATE.

Seeroxy 21. No instrument affecting real estate is of any validity
against subsequent purchasers for a valuable consideration without
notice unless recorded in the office of the recorder of deeds of the
county in which the land lies as hereinafter provided.

99, Tt shall not be deemed lawfully recorded unless it has been
previously acknowledged or proved in the manner herein prescribed.

93. The recorder of deeds must keep an entry book or index the
pages of which are so divided as to show in parallel columns.: 1st.
The grantors. 2nd. The grantees. 3rd. The time when the instru-
ment was filed. 4th. The date of the instrument. 5th. The nature
of the instrument. 6th. The book and page where the record there-
of may be found and 7th. The description of the lands conveyed in
the manner following.

|
|

& o bbb in o
g g; 1%‘ ;.; Fé § E Description.
3 8 ] 1A Eha
1848 | 1848
A.B.| C.D.Jan.1, Jan. 1, Deed, B.3n. e }Se 14T.7,R.2
M.N.| P.Q. !\Oct. 7, June 4,Deed, Lot 4 29, in Burlington,
|

R. S.| T. V. Nov. 3,Sep19, Mortgage | 3. $ Sec. 12, T.. 67, R. 3.

924. The recorder must endorse upon every instrument properly fil-

" ed in his office for record the time when it was so filed and shall forth-

with make the entries provided for in the last preceding section ex-
cept that of the book and page where the record of the instrument
may be found and from that time such entries shall furnish construc-
tive notice to all the world of the rights of the grantee conferred by
such instrument.
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& o
" 3‘:]}13’1‘:: r;::uefs 11}11 such ent_ljy _book shall be double—the one show-
or?ler—the - otht e respective graptors arranged in alphabetical
i M er those of t'he grfmtees in like order. Where there are
il tgrant’ors having different sur-names there must be as
i ne e.ntnes among th‘e grantors as there are different names

g alphabetically arranged in regard to each of such names. The
same rule shall be followed in case of several grantees. : |
26 Every such instrument shall be recorded as soon as practicable
in a suitable book to be kept by the recorder for that purpose Aftex:
which he shall complete the entries aforesaid so as to shI;W t.he book
and page where the record is to be found. "

Manner of acknowledging or proof of deeds.

2 27. If acknowledged within the state it must be before some court
aving a seal or some judge justice, or clerk thereof, or some justice
of the peace or notary public.

28. If acknowlged out of the state it must be before some court of
re'cmjd or clerk or officer holding the seal thereof or before some com-
missioner to take the acknowledgment of deeds appointed by the gov-
ernor of this state or before some notary public.

29. The court or person taking the acknowledgement must endorse
up;‘)‘n the (}I(?Ed a certificate setting forth the following particulars:

irsT—The title of the court or person befo e
re whom the ac -
edgement was taken. oy
i SEI(i‘ONll;~That the person making the acknowledgement was per-
. nally known to atleast one of the judges of the court or to the offi-
cer talflng the acknowledgement to be the identical person whese
nanTe is aflixed to the deed as grantor; or that such identity was
pr(r)ryed_ by at least one creditable witness (naming him.)
urp—That such person acknowledged the instrument to be his
voluntary act and deed.
ﬂ3U. if the grz'mtor dies before acknowledging the deed or if for any
ot Lel reason his attendance cannot be procured in order to make the
fitc nowledgement or if having appeared he refuses to acknowledge
it proof of the due execution and delivery of the deed may be made
by any competent testimony.

31. Sucl.l proof may be made before the same court or officers as

are authorized to take acknowledgements as aforesaid.

_

e

Ol
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32. The certificate endorsed by them upon the deeds thus proved
must state

Fsr—The title of the court or officer taking the proof.

Seconn—That it was satisfactorily pfoved that the grantor was
dead or that for some other reason his attendance could not be pro-
cured in order to make the acknowledgement or that having appear-
ed he refused to acknowledge the deed. :

Trrp—The names of the witnesses by whom the proof was made
and that it was proved by them that the instrument was executed by
the person whose name is thereunto subscribed as a party.

33. The certificate of proof or acknowledgement as aforesaid may
be given under seal or otherwise according to the mode by which the
courts or officers granting the same usually authenticate their most
solemn and formal official acts.

34. Any officer who knowingly states a material untruth in either
of the certificates above contemplated may be indicted and fined any
sum not exceeding the value of the property conveyed or otherwise
affected by the instrument on which such certificate is endorsed.

35. Any court or officer having power to take the proof above con-

templated may issue the necessary subpeenas and compel the attend-
ance of witnesses residing within the county by attachment if neces-
sary. . , ‘
36. No instrument containing a power to convey or in any manner
affect real estate certified and recorded as above prescribed can be
revoked by any act of the parties by whom it was executed until the
instrument containing such revocation is acknowledged and deposi-
ted for record and entered on the entry book in the same office in
which the instrument conferring the power is recorded.

37. Every instrument in writing affecting real estate which is ae-
knowedged or proved and certified as hereinbefore directed may be
read in evidence without further proof.

38. The record of such instrument or a duly authenticated copy
thereof is competent evidence whenever by the parties own oath or
otherwise the original is shown to be lost or not belonging to the party
wishing to use the same nor within his control.

39. Neither the certificate, nor the record nor the transcript there-
of is conclusive evidence of the facts therein stated.

40. Nothing herein contained shall invalidate any act already
done. -

REVISED CODE.—R?2
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1. The following or other equivalent forms, varied to suit circum-
~wsnces, are suflicient for the purposes therein contemplated. ‘

For a quit claim deed.

For the consideration of dollars I hereby quit claim to A.
B. all my interest in the following tract of land (describing it.)

+ For a deed in fee simple without warranty.

For the consideration of dollars I hereby convey to A. B.
the following tract of land (describing it.)

For a deed in fee with warranty..

The same as the last preceding form adding the words;“and |

warrant the title against all persons whomsoever” (or other warranty
as the parties may desire.)

For a Mortgage.

. The same as a deed adding the following, “to be void upon condi-
tion that I pay &c.”

For a deed of trust.

: For the purpose of securing to A. B. the sum of dollars with
interest from date at the rate of per cent per annum (or as the
case may be) I hereby convey to C. D. [describe the property con-
veyed.] And if the sum so secured to A. B. is not paid him by the
[stating the time of payment] I hereby authorise the said C. D. to sell
t'he'property herein conveyed, [stating the manner place of sale no-
tice to be given, &c.] to execute a deed to the purchaser to pay off

the a.mount herein -secured with interest and costs and to hold the
remainder subject to my order. ‘
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CHAPTER 6.
OF THE RIGHTS OF OCCUPYING CLAIMANTS.

Secrion 1. Where an occupant of land has color of title thereto and
in good faith has made any valuable improvement thereon and is af-
gerwards in the proper action found not to be the righttul owner there-
of no execution shall issue to put the plaintiff in possession of the pro-
perty—after the filing of the petition hereinafter mentioned—until the
provisions of this chapter have been complied with.

2. Such petition must set forth the grounds on which the defendant
seeks relief—stating among other things as accurately as practicable
the value of the improvements upon the lands as well as the value of
the lands aside from the improvements..

3. All issues joined thereon must be tried as in ordinary cases, and
if the value of the land or of the improvements is in controversy such
value must be ascertained on the trial.

4. The plaintiff in the main action may thereupon pay the apprais-
ed value of the improvements and take the property.

5. Should he fail to do this after a reasonable time—to be fixed by
the court—the defendant may take the property upon paying the ap-
praised value of the land aside from the improvements.

6. If this be not done within a reasonable time to be fixed by the
court the parties will be held to be tenants in common of all the land
including the improvements—each holding an interest proportionate
to the value of his property as ascertained by the appraisement above
contemplated.

7. The purchaser in good faith at any judicial or tax sale—made
by the proper person or officer has color of title within the meaning
of this chapter—whether such person or officer had sufficient authori-
ty to sell or not, unless such want of authority was known to such pur-
chaser at the time of the sale. And the rights of such purchaser pass
to his assignees or representatives.

8. Any person has also such color of title who has occupied a tract
of land—by himself or by those under whom he claims—for the term
of five years or who has thus occupied the land for a less term than
five years if he or those under whom he claims have at any time dur-
ing such occupancy paid the ordinary county taxes thereon for any
one year and if two years afterwards elapsed without a repayment or
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proffer of repayment of the same by the owner of the land. Provided
such occupancy 1s continued up to the time at which the suit is brought
by which the recovery of the land is obtained as above contemplated.
9. I.n the cases above provided for if the occupying claimant has
con.lm_ltted any injury to the land by cutting timber or otherwise the
plaintiff may set the same off against any elaim for improvements
made by such claimant.
10. It is a sufficient cause of challenge to any juror—selected to
appraise the value of the land or the improvements—that he is inte-
rested in a like question.
1%. The plaintiff is entitled to an execution to put himself in pos-
session of his property in accordance with the provisions of this chap-
ter but no otherwise.

12. The regulations contained in this chapter are intended to be
retrospective.

CHAPTER 7.
OF THE HOMESTEAD.

Secrion 1. Where there is no special declaration of the statute to
the contrary the homestead of every head of a family is exempt from
Judicial sale.

2. A widow or widower though without children shall be deemed
the head of a family while continuing to occupy the house used as
such at the time of the death of the husband or wife.

3. A conveyance by such owner is of no validity unless the husband
and wife (if the owner is married) concur in and sign such convey-
ance.

4. But the homestead is liable for taxes aceruin
on and the whole or a sufficient
the same.
by law.

g exclusively there-
. . portion thereof may be sold to pay
It is also subject to mechanic’s liens in the cases provided

5. It may also be sold on execution for debts contracted prior to the
passage of this law or prior to the purchase of such homestead (ex-
cept where otherwise declared) or for those created by written con-
tract executed by the persons having the power to convey and ex-

”)
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pressly stipulating that the homestead is liable therefor. But it shall
not in such cases be sold except to supply the deficiency remaining
after exhausting the other property of the debtor which is liable to
execution.

6. The homestead must embrace the house used as a home by the
owner thereof and if he has two or more houses thus used by him at
different times and places he may select which he will retain as his
homestead.

7. It may contain one or more lots or tracts of land with the build-
ings thereon and other appurtenances subject to the limitations con-
tained in the next section but must in no case embrace different lots
and tracts unless they are contiguous or unless they are habitually
andin good faith used as part of the same homestead.

8. If within a town plat it must not exceed one half an acre in ex-
tent and if not within a town plat it must not embrace in the aggre-
gate more than forty acres. But if when thus limited in either case
its value is less than five hundred dollars it may be enlarged till its
value reaches that amount. _

9. It must not embrace more than one dwelling house nor any oth-
er buildings except such as are properly appurtenant to the home-
stead as such, but a shop or other building situated thereon and really
used and occupied by the owner in the prosecution of his own ordina-
ry business and not exceeding three hundred dollars in value may be
deemed appurtenant to such homestead.

10. The owner may select his own homestead and cause it to be
marked out, platted and recorded as provided in the next section. I
he neglect this the privilege of doing the same devolves upon his wife.
A failure in this respect by both does not leave the homestead liable
but the officer having an execution against the property of such a
defendant may cause the homestead to be marked off, platted and re-
corded, and may add the expenses thence arising to the amount em-
braced in his execution. !

11. The homestead shall be marked off by fixed and visible monu-
ments and in giving the description therecf the direction and distance
of the starting point from some corner of the dwelling house shall be
stated. The description and plat shall then be recorded by the re-
corder of deeds in a book called the homestead book which shall be
provided with a proper index.

12. The owner may from time to time at his pleasure change the
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limits of his homestead by changing the metes and bounds as well as
the record of the plat and description ; or he may change the home-
stead entirely but such changes shall not prejudice conveyances or
liens made or created previously thereto. :

13. The new homestead to the estent in value of the old is exempt
from execution in all cases where the old or former homestead would
have been exempted but in no other nor in any greater degree.

14. Where a disagreement takes place between the owner and any
person adversely interested as to whether any land or buildings are
properly a part of the homestead the sheriff shall at the request of
either party summon nine disinterested persons having the qualifica-
tion of jurors. The parties then, commencing with the owner of the
homestead shall in turn strike off ene juror each and shall continue
to do so until only three of the number remain. These shall then
proceed as referees to examine and ascertain all the facts of the case
and shall report the same with their opinion thereon to the next term
of the district court.

15. If either party fail to strike off jurors in the manner directed in
the last section the sheriff may strike off such jurors.

16. The court may also in its discretion refer the whole matter or
or any part of it back to the same referees or to others to be selected
in the same manner or as the parties otherwise agree giving them
directions as to the report that is required of them.

17. When the court is sufficiently possessed of the facts of the case
it shall make its decision and may if expedient direct the homestead
to be marked off anew or a new plat and description to be made and
vecorded and may take any further step in the premises which in its
discretion it may deem proper for attaining the objects of this statute.
1t shall also award costs as nearly as may be in accordance with the
practice observed in other cases.

18. The extent or appurtenances of the homestead as thus estab-
lished are liable to be called in question in like manner whenever a
change in value or circumstances will justify such new proceedings.

19. Upon the death of eitherhusband or wife the survivor may con-
tinue to possess and occupy the whole homestead until it is otherwise
disposed of according to law.

20. If there is no such survivor the homestead decends to the issue
of either husband or wife according the general rules of decentunless
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otherwise directed by will and is to be held by them exempt from any
antecedent debts of their parents or of their own.

91. If there is no such survivor or issue th? 11?1ne§tea.d is liabl.e\to
be sold for the payment of any debts to which it might at that time
be subjected if it had never been held as a homestead. i

92. Subject to the rights of the surviving husband or wife as de-

clared by law the homestead may be devised like other real estate of

the testator.

CHAPTER 8,
OF THE ESTATES OF DECEDENTS.

Secron 1. The county court has power to take probate of w%lls, to
orant administration of the estates of all persons'fvho at th(? time of
tt%heir death were residents of the county or who dle.no.n—remdents of'
the state having property to be administered upon within the cougt'}t
or where such property is afterwards brought into the c?lllgty aln 1‘
has jurisdiction in all matters relating to the settlement oi such es
“ijb ‘It may also appoint guardians for minors and .others requ'u:mg
ty in cases sreseribed by law and

guardians residing within the coun ;
¢ property persons, an

may exercise a general supervision over thei
interests.
3. Where a case is originally within the jurisdiction of the .coult
3 o ot e * l“'
of either of two or more counties that court that first takes Logﬁuzanc
: i retal same
thereof by the commencement of proceedings can retain the sa
throughout. :
ity i ; .ourt in probate
4. Any process or authority emanaiing from the ccm'r’r i dp
matters may for good cause be revoked and a new one Issuc b ‘
. 3 : , L
5. No bond relating to probate matters required by law to ii lgl
: .
en and filed in the county office shall be deemed sufficient until e
amined by the judge and his approval endorsed thereon.

Of Wills.

6. Any person of full age and sound mind may dispose by will of

SRS
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all his property except what is sufficient to pay his debts or what is
allowed as a homestead or otherwise given by law as privileged
property to his wife and family.

’7.. Property to be subsequently acquired may also be devised where
the intention is clear and explicit.

8. Personal property to the value of three hundred dollars may be
bequeathed by a verbal will if witnessed by two competent witnesses.

.9. A soldier in actual service or a mariner at sea may dispose of all
his personal estate by a will so made and witnessed.

10. All other wills to be valid must be in writing witnessed by two
c?mpetc11t witnesses and signed by tfie testator or by some person in
his presence and by his express direction.

11. No subscribing witness to any will can derive any benefit there-
from unless there be two disinterested and competexllt witnesses to
the same.

12. But if without a will he would be entitled to any portion of the
testators estate he may still receive such portion to the extent in val-
ue of the amount devised.

: 13. Posthumous children unprovided for by the father’s will shall
inherit the same interest as though no will had been made.

14. The amount thus allowed to a posthumous child as well as that
of any other claim which it becomes necessary to satisfy in disregard
of, or in opposition to the contemplation of the will must be taken ra-
tably from the interests of heirs, devisees, and legatees.

15. If a devisee die before the testator his heirs shall inherit the
amount so devised to him unless from the terms of the will a contrary
intent is manifest.

- 15a. The word “devisee” as used in this title shall when applicable

b‘e construed to embrace “legatees” and the word “devised” shall in
like cases be understood as comprising the force of the word be-
queathed.

16. Wills can be revoked in whole or in part only by being can-
celltj,d or destroyed by the act or direction of the testator with 5’18 in-
tention (3f so revoking them or by the execution of subsequent willg

17. YV hen done by cancellation the revocation requires to be wit-
nessed in the same manner as the making of a new will.

‘ 18. Wills duly sealed up-and endorsed may be deposited with the
clerk of the court whose duty it is to file and preserve the same until

-
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the death of the testators unless they themselves sooner demand
them. - v o dai

19. Any person having the custody of a will shall at the first stated
term of the court after being informed of the death of the testator
bring the same into open court when it shall be publicly read.

90. If he fails to do so after receiving reasonable notice he may be
brought in by rule and: attachment and committed tojail until he
complies and shall be further liable to any person. aggrieved for all
the damages sustained by such failure. ;

91. After being thus produced and read a day shall be fixed by the
court for proving the same which may be postponed - from time to
time at the discretion of the court. i

29. Such notice thereof as the court directs shall be immediately
iven to all persons interested in the matter. :

23. After being proved and allowed by the county court the: will
together with the certificate hereinafter required shall be recorded in
2 book kept for that purpose. |

24, Wills proved and allowed in any other state or county shall be
allowed and recorded in any county in this state in which it may be
desired to use them upon'the production of a copy thereof to the
proper county court duly authenticated by the attestation of the |clerk
of the court in which such will was proved together with the certifi-
cate of the judge or presiding officer that such attestationis in due
form of law. If there be no clerk such attestation may be made: by
the judge or presiding officer and in all cases if the clerk: or officer
making such attestation have a seal of office such seal shall be an-
nexed to the attestation. , e :

95. Wills shall not be carried into effect unless thus allowed and
such allowance is conclusive as to the due execution of the will un-
less set aside by an original or appecllate proceeding  in the district
court.

26. When proved and recorded the ceurt shall direct the will or an
authenticated copy thereof to be placed in the hands of the executor
therein named or otherwise duly appointed. it g

27. If no executors are named therein, or if the executors named
fail to qualify and act it shall be retained on file until an executor is
appointed and qualified in the manner herein prescribed. (i

28. Wills when proved and allowed shall have a certificate thereof
endorsed and annexed thereto signed by the clerk and attested by the

REVISED CODE—23
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issue a commission under its seal giving the executor the power au-
thorized by law.

48. Where for any cause there is a necessary delay in granting
such commlsslon the court in its discretion may appoint one or more
special ‘executors to collect and preserve the propeity of the deceased
who shall qualify as above required.

49. No appeal from the decision appointing such special executors
shall prevent their proceeding in the discharge of their duties.

50. Such special executors shall make and file an inventory of the
property of the deceased in the same manner in all respects as is re-
quired of general executors and shall preserve said property from
injury.

'51. For this purpose they may do all needful acts under the direc-
tion of the court but shall take no steps in relation to the allowance of
claims against the estate.

52. Upon the granting of full administration the powers of special
executors shall cease and all the business shall be transferred to the
general executor.

53. Administration shall not be originally granted after the lapse
.. of five years from the death of the decedentor from the time his death
was know in"case he diéd out of the estate.

"'54. The precedlnd provisions are in some respects subject to be
P (,ha.nﬂ'ed and modified by the will of a testator. Thus where the in-
< terests of credltors will not be thereby prejudiced he may preseribe
* ‘the entire ‘mantiet in which his estate shall be administered upon.
He may exempt the executor from the necessity of giving bond—may
'constltute him in substance his attorney in fact for the settlement of
" “the estate—may direct ‘that no material and immediate change be
T'made in conducting his business affairs in consequence of his death
“and may prescribe the manner in which his affairs shall be conducted
until his estate is finally settled or until his minor children become of
ﬁge. 1 ORISE-HL fad i !
" 'b5. The county cotirt in its discretion may also authorize the exe-
cutor to continue the prosecution of any business in which the deceas-
‘ed'was engaged at the time of his death in order to wind up his affairs
' with greater advantage to the iuterest of the estate but such permis-
sion does not exempt the executor from the necessity of returning a
" full inventory and appraisement of the effects of the deceased as ac-
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surately as practicable in the manner prescribed in other cases as
may be further directed by the court.

Of the inventory and collection of the effects of deceased persons.

56, Within thirty days after their appointment, unless for good
cause an extension of that time is specially given by the court the ex-
ecutors shall make and return into the court an inventory of all the
personal effects of the deceased of every description which has come
within their knowledge embracing all book accounts which do not
appear by the books or papers of the deceased to have been settled.

57. When the deceased leaves a widow no property which in her
hands as the head of a family would be exempt from execution shall
be deemed assets or administered upon as such but the same after
being inventoried without appraisement shall remain with her and
the famlly until disposed of according to law.

58. The avails of any life insurance are not subject to the debts of
the deceased except by special contract or arrangement but shall in
other respects be disposed like other property left by the deceased

59. All personal property except as aforesaid found. in the county
must be appraised by appraisers who shall be appointed by the court
and sha.ll each receive one dollar per day for his services.

60. If any portion of such property be in another county the same
appraisers may serve or others may be appointed by the court or by

a disinterested justice of the peace of such county whose duties and

compensation shall be as aforesaid.

61. A supplemental’ inventory must be made out, 1n like manner
whenever the existence of other property is dlscovered

62. The court may summon before it any person suspected of hav-
ing taken wrongful possession of any of the effects of the deceased or

of having had such effects under his control and may subject him to. .

an examination under oath.

63. If he disobeys such summons or refuses to answer the mterro-
gatories propounded he may, be comrmtted to the jail of the count)
until a compliance be ylelded _ ‘

64. The executor with the approbation of the court may compound
with any debtor of the estate who may be thought unable to pay his
whole debt or in order to avoid  doubtful litigation. .

65, The. interest of a deceased mortgagee shall be included among

__
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his personal assets and upon being paid off satisfaction shall be en-
tered by the executor. ’ i

Of the disposition to be made of the property of the deceased.

166. Upon the death of a sole surviving parent leaving a minor
child the court may make such order and allowance for its tetnpora-
ry support as may be suitable and proper. '

67. When a person by his will makes stch a disposition of his ef-
fects as to prejudice the rights of creditors the will may still be sus-
tained by the giving of security to the satisfaction of the court for the
payment of the claims of the creditors to the extent of the value of
the property thus devised. -

68. When no different direction is given in the will the debts due
the estate shall as far as practicable be collected and the debts ow-
ing by the estate paid off; therewith to the extent of the means thus
obtained. F325{dum

69. The court on the application of the executor shall from time to
time direct the sale of such portions of the personal effects as are of a
perishable nature or which from any cause would otherwise be likely
to depreciate in value and also such portions as are necessary to pay
off the debts and charges upon the estate in addition to the means
above provided. : : :

70. If the personal effects are found inadequate to satisfy such char-
ges a sufficient portion of the real estate may be ordered to be sold
for that purpose.

71. Application for that purpose can only be made after a full
statement of all the claims against the estate and after rendering a
full account of the disposition made of the personal estate.

72. Before any order to that effect can be made such notice as the
court may prescribe must be given to all the persons interested in
such real estate. sty i

73. If convenient the real estate must be divided into parcels and
each appraised in the manner above provided for personal property
and the appraisement filed in like manner. :

74. When a part cannot be sold without material prejudice to the
general interests of the estate the court may order the sale of the
whole or of such part as can be sold advantageously.

75. Property may be permitted to be sold at private sale whenever

Ui
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the court is satisfied that the interests of the estate will be thereby
promoted. i . ‘

76. In other cases sales must be made at public auction after giv-
ing the same notice as would have been necessary for the sale of such

on execution.
P“;I:l‘tl\}l’o property can be sold at private sale. for less t‘Flan the ap-
praisement price without the express approbation of the judge of the
ty court. i
col7“8}.meperty. may be ordered to be sold on a partial credit of not
more than nine months. :

79. Any heir or other person interested in the estate whomay Wfsh.
to prevent a sale of the whole or any part thereof may ‘accon}p_hsh
that purpose by giving bond to the satisfaction of the court condmon».
ed that he will pay all demands against the estate to the extent of
the value of the property thus kept from sale as soon as called upon
by the county court for that purpose. baur:

80. Ifthe conditions of such bond are broken the property is still
liable for those debts unless it has passed into the hands of a bona
fide purchaser and the executors may take possession thereof and sell
the same under the direction of the court or they may prosecute the
bond or both at once if the court so directs.

81. If the conditions of the bond are complied with the property
passes by devise, distribution or decent in the same manner as though
there had been no debts against the estate.

81.2 Where real estate is sold conveyances thereof executed by
the executors pass to the purchaser all the interest of the decedent
therein. But such conveyance shall not be valid uatil approved by
the judge of the eounty court. '

82. Such approval shall be entered of record. A brief memoran-
dum thereof must be endorsed upon the deed with the signature a‘nd
seal affixed thereto and the deed so endorsed shall be presumptive
evidence of the validity of the sale and of the regularity of all the
proceedings connected therewith.

83. No action for the recovery of any real estate sold by an execu-
tor can be sustained by any person claiming under the deceased un-
less brought within five years next after the sale.

Of filing claims against an estate.

84. Within thirty days after the receipt of their commission the

e ——— I,
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executors shall publish a notice of their appointment in such manner

as the cout directs; either by posting up or by publicatian in a news-

paper:

85. This notice need only be given by the executors first appoint-
ed and qualified.

86. Claims against the estate must be clearly stated, sworn to, and
filed. Ten days notice of the hearing endorsed on a copy thereof’
must be served upon one of the executors in the manner required for
commencing actions in the district court. ]

87. The same rules of evidence including those in relation te the
calling and examination of the party as a witness shall be observed
as in cases pending in the district court.

88. The executor may with the approbation of the eourt admit
claims with the correctness of which he is satisfied but not until the
claimant has sworn to their correctness. The like rule shall be ob-
served in relation to payments or set offs to any demands due the es-
tate. '

‘89. Allclaims not established in the district court must be submit-
ted to' and passed upon by the county court and no claim execept such
as the executors may admit can be allowed unless sustained by such
testimony as would be sufficient on a trial in the district court.

90. Claims for a mere money demand when no lien is to be en-
foreed shall not ‘except with the approbation of the county court be
prosecuted originally in the district court.

91. Demands though not yet due may be presertad proved and al-
lowed as other claims. f

92. Contingent Habilities must also be presented and proved or the
court or executors shall be under no obligation to make any provision
for satisfying them when they may afterwards aderue.

+93." Claims against an estate and set offs thereto may in the dis-
cretion of the court be proved up before one or more referees ‘to be
argued upon between the parties or approved by the court and their
decision being entered upon the record ‘becomes a decision of the
court. 163 :

94. 'Unsatisfied judgments rendered prior to the death of the de-
cedent shall be entered in the catalogue of claims and so much there-
of allowed as the plaintiff will show by his own oath or otherwise is
still unpaid. But they possess no preference over other claims ex-
cept the liens allowed by law in their favor.
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95. Suits pending at the time of such death may be pro‘secutefl to
judgment and then placed in the catalogue of established eclaims.
‘But no lien is created by such judgment. .

96. If either of the executors is interested in favor of a claim
against the estate he shall not serve in any matter connected with that
case. - And if all the executors are thus interested th(? court. shall
appoint some competent person a temporary executor in relation to

such claim.
Of the payment of claims against the estate.

97. As soon as the executors are possessed of sufﬁcient_ means
over and above the expenses of administration they shall pay off the
charges of the last sickness and funeral of the deceased. . ;

98. They shall in the next place pay any allovyance wh;c}.x may l_)]}.
made by the court for the maintainance of the widow and minor ch_l -
dren previous to the time when a sufficient amount for such main-
tainance can be paid to them out of their shares of the estate which
amount so advanced shall afterwards be deducted from their respec-

tive portions. : -
99. Other demands against the estate are payable in the following

order— :
First—Debts entitled to a preference under the laws of the United
States.
Secono—Public rates and taxes. ‘ai¥ 0
Thmp—Claims filed within six months after the notice given by the
executors of their appointment.
Fourtu—All other debts.
Firrn—Legacies. .
100. All claims of the fourth of the above classes not filed an

proved within one year and a half of the giving of the notice aforesaid:

are forever barred unless the claim is pending in the distri?t or su-
preme courts or unless peculiar circumstances entitle the claimant to

equitable relief. : ; -
101. After the expiration of the time for filing the claims of the

third of the above classes the executors shall proceed to pay off all

claims against the estate in the order above stated as fast as the
means of so doing come into their hands. e -
102. Claims of the fourth class may be paid off atany time aiter
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the expiration of six months aforesaid without any regard to those

claims not filed at the time of such payment. And even legacies may
be paid off at any time after the expiration of one year from the date
of the notice of appointment of the executor provided sufficient be
left on hand to satisfy all the claims filed at the date of such payment
—the claims of the fourth class as well as the legacies being within
the limits above fixed preferred to the unfiled claims whether the
estate be solvent or not.

103. No payment can be made to aclaimant in any one class until
those of a previous class are satisfied.

104. Demands not yet due shall be paid off if the holders will con-
sent to such a rebate of interest as the court thinks reasonable. Oth-
erwise the money to which such claimant would be entitled shall be
safely invested until his debt becomes due.

105. Within their respective classes debts shall be paid off in the
order in which they have been proved up subject to the provisions of
the following section ; but the court shall permit them to be proved up
in the order in which they are filed.

106. If there are not likely to be means sufficient in all to pay off
the whole of the debts of any one class the court shall from time to
time strike a dividend of the means on hand among all the creditors
of that class, and the executor shall pay the several amounts accor-
dingly.

107. The executors may with the approbation of the court use funds
belonging to the estate to pay off incumbrances upon lands owned by
the deceased or to purchase lands claimed or contracted for by him
prior to his death. :

_108. Specific legacies of property may be turned over to the right-
ful clfnmant at any time upon his giving unquestionable real estate
security to restore the property or refund the amount at which it was
appraised if wanted for the payment of debts.

109. Legacies payable in money may be paid on like terms when-

ever the executors possess the means which can be thus used without

prejudice to the interest of any claim already filed

; .l 10. After the expiration of the one year and a half allowed for
hllng" (_‘,laims as above provided such legacies may be paid off without
requiring the security provided for in the two preceding sections if the

means are still retained to pay off all the claims proved or pending as
hereinbefore contemplated.
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111. If the testator has not prescribed the order in which legacies
are to be paid off and if no security is given as above provided in
order to expedite their time of payment they may be paid off in the
order in which they wete contained in the will were the estate is suf-
ficient to pay all.

112. Or where hot incompatible with the manifest intention of the
testator the court may direct all payments of money to legatees to be
made rateably.

113. Such must be the mode pursued where there is danger that
the estate will prove insufficient to pay off all the legacies unless se-
cutity be given to refund as above provided.

119, if the executors fail to make payment of any kind in accor-
dance with the order of the court, they and their sureties may be
summoned to appear before the court at a time to be specified in the
saramons not less than ten days from the time of service to show
cause why they have so failed as aforesaid.

120. If no sufficient cause be shown the court shall render judg-
ment on the bond of the executors for the amount of money directed
to be paid together with costs and shall issue execution accordingly.

121. When any of the obligors in the bond are not served with
<uch summons a similar course may be pursued to that authorized in
parallel cases in the district court and with like consequences.

Of the distribution of personal property.

122. The personal property of the deceased not necessary for the
payment of debts nor otherwise disposed of as hereinbefore provided -
shall be distributed to the same persons and in the same proportions
as though it were real estate.

123. The distributive shares shall be paid over as fast as the exe-
cutor can properly do so.

124. The property itself shall be distributed in kind whenever that
can be done satisfactorily and equitably. In other cases the court
may direct the property to be sold and the proceeds to be distributed.

125. Where the circumstances of the family require it the court in
addition to what is hereinbefore set apart for their use may direct a
partial distribution of the money or effects on hand at any time after
filing the inventory upon the execution of security like that required
of legatees in like cases. ;
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Of the disposition of real: property.

126. One third in value of all the real estate in which the husband
at any time during the marriage had a legal or equitable interest
which has not been sold on execution or other judicial sale and to
which the wife has made no relinquishment of her rights shall under
the direction of the court be set apart by the executor as her property
in fee simple upon the death of the husband if she survives him. Con-
tinuous cohabitation as husband and wife is presumptive evidence of’
marriage for the purpose of giving the right aforesaid. :

127. Such share shall be so set off as to include the ordinary dwel-
ling house and the land given by law to the husband as a homestead
or so much thereof as will be equal to the share allotted to her by the
last section unless she prefers a different arrangement.  But no dif-
ferent arrangement shall be permitted where it would have the effect
of prejudicing the rights of creditors.

128. The share thus allotted to her may be set off by the mutual
consent of allthe parties interested where such consent can be obtain-
ed or it may be set off by referees appointed by the court. {

129. The application for such admeasurement by referees may be
made at any time after twenty days and within ten years after the
death of the husband and must specify the particular tracts of land
in which she claims her dower and ask the appointment of referees.

130. The court shall fix the time for making the appointment and
direct such notice thereof to be given to all the parties interested
therein as it deems proper. : ) .

131. The referees may employ a surveyor if necessary—they must
cause the widows share to be marked off by metes and bounds and

‘make a full report of their proceedings to the court as early as prac-
ticable.

132. The court may require a report by such a time as it deems,
reasonable and if the referees fail to obey this or any other order of
the court it may discharge them and appoint others in their stead
and may impose on them the payment of all costs previously made
unless they show good cause to the contrary.

133. The court may confirm the report of the referees or it may set
it aside and refer the matter to the same or other referees at its dis-
cretion.

134. Such confirmation after the lapse of thirty days unless appeal- .

189

i : binding and conclusive as to the
« m according to law shall be . : ;
:(llrir:asurement agnd she may bring suit to obtain possession of the
t apart for her. _ .
lar;(;;hl;:tiin; in the last section shall prevent any person interested
from (;ontroverting the general rights of the widow to the dower‘ thus
ured. ' -e
adrlr;;aslf the referees report that the property ce{,nnot be readily di -
ided ‘as above directed the court if satisfied with such report may
:)lrder the whole to be sold and one third of the proceeds to be p‘ald
to the widow. : .
"“i‘;ﬁ Such sale shall not however take place if any one 1nterest§fi
to pre;/ent it will give security to the satisfaction of 'chei1 court i;)lnt i-
i ised value of her share with ten
tioned to pay the widow the appraise i ey
i the same within such reasonable s t
iR s i from the date of such security.
court may fix not exceeding one year I 1 e
i dow may keep the property by
such arrangement is made the wi : i
:;\xrli(r)lg like security to pay off the claims of all others inferested with
in the same time and upon the like terms. B .
138. With any money thus paid to the w1d'ow she may pro
homestead which shall be exempt from liability for all debt:) past or
prospective from which the former homestead would have been ex
smpt in her hands. A . :
9“;1;9- The widow’s dower cannot be affected by' any will of hgr hus
band if she objects thereto and relinquishes all rights conferred upon
her by the will. - j
EIi4())r. Subject to the rights and charges herel.nbefm:e contenlly.rlatt:;d
the remaining estate of which the decedent d1f3d seized shal 1:1 }P
absence of other arrangements by will descend in equal shares to his
children. : ‘ .
141. If any one of his children be dead the heu's' of such .chlzld.sht;l:
inherit his share in accordance with the rule:@ herel-n prescribed in the
same manner as though such child had outlived his pfirent. -y
| 142. If the intestate leave no issue the one half of his estatelzf(mcl\f‘
dine the dower of his wife) shall go to his father the other h}? ftzh::
wif: and if he leave no wife nor issue the whole‘shall go to 151 1‘ah (.
143. If his father be previously dead the portion which .woi d aar,:l e
fallen to his share by the above rules shall be dlsposed]f)f n tties Os:
manner as though he had outlived the intestaﬁce and f.uad in m}; 3
session and ownership of the portion thus falling to his share and
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erty so held and dies on or before the day which the rent is payable,
and a person entitled to rent dependent on the life of another, may
recover the proportion of rent which had acerued at the time of the
death.

2. A tenant giving notice of his intention to quit the demised prem-
ises at a time named and afterward holding over, and a tenant or his
assignee wilfully holding over the premises after the time and after

notice to quit, shall payto the person entitled thereto double the year-
ly value of the premises during the time he holds over.

3. The attornment of a tenant to a stranger is void unless made
with the consent of the landlord, or pursuant to ‘or in consequence of
a judgment at law or in equity, or to a mortgagee after the mortgage
has been forfeited.

4. A landlord shall have a lien for his rent upon all erops grown
upon the demised premises and upon any other personal property of
the tenant which has been used on the premises during the term and
not exempt from execution, for the period of one year after a year's
rent, or the rent of a shorter period claimed, falls due, but such lien
shall not in any case continue more than six months after the expi-
ration of the term. -

5. The lien may be effected by the commencement of an action
within the period above prescribed, for the rent due, in which action
the landlord will be entitled to a writ of attachment upon filing with
the proper clerk or the justice an affidavit that the action is com-

menced to recover rent accrued within one year previous thereto up-
on premises described in the affidavit.

PART SECOND—TITLE 11.
CHAPTER 1.
OF HUSBAND AND WIFE.

Sucrion 1. The rule that the legal existence of the wife is merged
in that of her husband is modified as provided in this chapter.

2. The personal property of the wife whether held at the time of
the marriage or acquired subsequently does not vest in the husband.

T

1
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3. But such property will in favor of third persons acting in g;’iO(;d
faith and without knowledge of the true OWI.lerS.)hlp' be presum_e 0
have been transferred to him unless during his h‘fe tlrpe and. prior }tlo
its being disposed of by him or levied upon for his debts I’;C:;Icz (Tf the
wife’s ownership is filed for record with t}.xe r‘e.corder of eeds: nor
shall such notice exempt her property from liability for .hls debts con-
tracted after marriage and before th(;‘ }fil'mg o}ft such notice except as
agai who have knowledge of her rights.
dg:.l n’;thfah:::ice aforesaid shall be recorded in the book kept gorhreii
cording mortgages and conveyances of personal property and sha

i i same manner. :

bei’wl.n (Ilflxti(i 1:31211::3601' bank stock, written securities, things ir% action gr
other property which does not ordinarily pass by mere delivery o.rt y

oral contract without an endorsement, asmgnment. or other V.}Vl‘lt eﬁ
evidence of such transfer knowledge of the ownership of the wife ;ivxu
be presumed without the recording required by the two preceding
=E!e(zit.m]':ll::;:ept as herein otherwise declared the husband is 1}1101; hfz'xb(l;‘
for the separate debts of the wife nor is the pltoperty of t edvu (;,3 :
the rent or income thereof liable for the. debts of the husban % u)
the separate debts of the wife as herein. contemplated are only those
growing out of the contracts mentioned in the next section. Lol

7. Contracts made by a wife in relation to h.er separate plgpex y
or those purporting only to'bind herself do n(')t bind the husji)(;m ; 8

8. The expenses of the family; the educathn of th'e chi ren :
such other obligations as come within the equity of t.hls prozls_lfﬁl a.lo )
chargeable apon the property of both husband and .sz}fe or o e‘lh er .
them and in relation thereto they may be sued jointly or either o

ally. '
thf)r.n;;l?;:il:dywomen abandoned by their husbands. may Obtall.ld a.ltl-
thority from the district court of the county i.n which they reside to
actand to transact business as though unmarried. A

10. The petition for that purpose must be sworn to ﬁleddmlzr . s(;a 3
ed as in ordinary civilactions and issues may be joined and trie

< ner.
hkflr.mllfl'1 the fact of abandonment be established either by the default{;
of the defendant or by proofthat fact shall be entex:td of record anc

shall make a decree giving the power sought. — .
‘h‘; ‘;O 1;;18 court may also under suchecircumstances authorize the wife

2

P
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to.sue or defend in a

otherwise dispose of so much of the husband’
ry for the maintainance of the family and to
band, deeds made and receipts and dischar
ed by the wife in accordance with the powe

13. The court may in its discretion modi
decrees herein authorized.

14. The husband has th
her property as is above giv
proceedings in like cases.

T 80 given are valid.

¢ same right in relation to the wife and
en to the wife and he may haye the same

their homestead without the
her she is entitled to the

CHAPTER 2.

OF MARRIAGE.

- Secrion 1, Marriage is
parties capable of enterin
erwise declared.

a civil contract requiring the consent of
g 1nto other contracts except as herein oth-

sions of this chapter, d

4. Sllch ]1(: y S t(f Whele elthe[ pl:u
ense Inust nOt In an case be gran d 3 s 3
ts’ 18 lllldel Lhe age l’lece.‘sal'y tO I‘end T g &

= S e the mary lage abSOIuiel Valld

e either party is a minor without the pre-
or guardian of such minor nor where the

5. Un j |
less the judge of the county court is acquainted with the age

ny or all cases in place of her husband to sell or

8 property as is necessa-
collect debts due the hus-
ges executed and deliver-

fy or revoke its orders ang
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and condition of the parties for the marriage of whom the license is
applied for he must take the testimony of competent and disinterested
witnesses on the subject.

6. He must cause due entry of the application for the issuing of the
license to be made on the records of the county court stating that he
was acquainted with the parties and knew them to be of competent
age and condition or that the requisite proof of such facts was made
to him by one or more witnesses (stating their names.) '

7. If either party is a minor the consent of the parent or guardian
must be filed in the county office atter being admitted by the said pa-
rent or guardian or proved to be genuine and a memorandum of such
facts must be also entered on the records of the county court.

8. If the judge of the county court grants a license contrary to the
provisions of the preceding scetions he is guilty of a misdemeanor
and if a marriage is solemnized without such license being procured
the parties so married and all persons aiding in such marriage are
likewise guilty of a misdemeanor.

9. The license shall not be issued until the amount of one dollar
and|twenty-five cents has been paid into the county treasury-and the
receipt therefor filed with the judge of the county court.

10. marriages must be solemnized either,

‘Frst—By a justice of the peace or judge of the county court of
the county or the mayor of the city wherin the marriage takes place.

Secoxp—By some judge of the supreme or district court of this
state.

“Tump—By some officiating minister of the gospel ordained or'li-
censed according to the usages of his denomination:

11. After the marriage has been solemnized the officiating minis-
ter or magistrate shall on request give each of the parties a certificate
thereof. ‘

12. Marriages solemnized (with the consent of parties) in any oth-
er manner than is herein prescribed are valid but the parties them-
selves and all other persons aiding or abetting shall forfeit to the
school fund the sum of fifty dollars each. ;

13. The person solemnizing marriage shall forfeit a like amount
unless within ninety’ days after the' ceremony he make return thereof
to the county court. g

14. The clerk of the county court shall keep a register containing
the names of the parties, the date of the marriage and the name of
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the person by:w. :
trangcript chreflsom & Haasy Wy solemnized which or a certified
om are receivable in all courts, and places as evi

dence of the marriage and the date thereof.

15. Th i isi
. solemn? Precedlng provisions so far as they relate to the manne
oL 1?~ng marriages are not applicable to marriages amon thr
s of any particular denomination having as such any pecili.ae
. r

mode of performing that ceremony.

16. Bu i
aas :fv;hsf:rany mode is th.us pursued which dispenses with the
i directeiytl:in or -maglstrate the husband is responsible for
ey e n}ade to the county court and is liabl
ve named penalty if the return is not made i

1 ; . Illegltlmate chlldre ome le ltlulate l)y t]le S I)S ro Y el
y n bec 1 l oiti

CHAPTER 3.
OF DIVORCE AND ALIMONY.

SectioN 1 Tfle distri

4 . istrict court of the i

T couuty where the plaintiff re-

e as jurisdiction of all cases of divorce and alim e
anship connected therewith any ond gusd-

2. The iti : s ‘

which the pelz't lzf;{‘for (!lvorce in addition to the facts on account of

by il thp lm i .clalms the relief sought must state that he ho

4 ise aft six months a resident of the state and that the aﬂfs

faal since:-li(t)y I:r?((il: t};;oth fear or restraint or out of any levirt)\-'

ruth for the purpo : s ¢
must also be sworn to by the p‘l ailr)l tiﬁ‘p se set forth in the petition. It

3. Divorces from the b
: onds of i 1 : i
Lh(]’;‘ husband in the following caser:frlmony O
rsT— W
SECO; D~‘171V?11;2 1rtlhl(:,edizlfe(rlldalnt aff‘: the time of his marriage was impotent
i ad a lawful wife then livi ;
S . en living.

o :TH_ {;;}rlléw l;las cqmmltted adultery subsequent to the marriage
o re he ‘wilfully deserts his wife and absents him li.‘
g a reasonable cause for the space of one year se

rri—When he is convicted of felony after marria.ge

Sxrai—When -afte .
drunkenness., ; ‘marnage he becomes addicted to habitual

L

A
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Sgventi— W hen he is guilty of such inhuman treatment ag to en-
danger the life of his wife.

Tacura—When it shall be made fally apparent that the parties can-
not live in peace and happiness together and that their welfare re-

quires a geparation.
4. The husband may in all cases obtain a divoree from the wife

for the like causes. ?

5. If the defendant does not appear and answer the petition at
the proper time the court if satisfied that the complainant is the in-
jured party may decree a dissolution of the marriage contract; or
when the defendant can be found it may in its diseretion bring him
in by attachment and compel him to answer.

6. When the parties voluntarily appear in court and agree to 2
divorce having made a suitable disposition of their minor children
and their property if they have any, the court shall decree according-
ly but the petition must be filed ninety days previous 1o the term at
which the decree of divorce is rendered.

- %, If it appear that both parties are equally in fault no divorce
can be decreed except by mutual consent.

8. When a divorce is decreed the court may make such order in
relation to the children and property of the parties and the maintain-
ance of the wife as shall be right and proper. Subsequent (hanges
may be made by the court in these respects when circumstances rer-
der them expedient.

9. When a divorce is decreed the guilty party forfeits all rights ac-
quired by the marriage.

CHAPTER 4.
OF MINORS.

Speron 1. The period of minority extends in males to the age of
twenty-one years and in females to that of eighteen years but all mi-
nors attain their majority by marriage. ‘

9. A miner is not only bound by contracts for necessaries but also
by his other eontracts unless he disaffirms them within a reasonable
time, after he attains his majority and restores 0, the other party

- =
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:i:n r:g:;z;r (v):i tphritl)lpﬁgy reieixlred by hixp by virtue of the contract and
e control, at any time after his attaining his ma-
3. No. contract can be thus disaffirmed in cases where on account
of tl_ze minors own rnisrepresentations as to his majority or from hl;
having engaged in business as an adult the other party had oej
reason to believe the minor to have been capable of contracting ”

4, W}.xere a contract for the personal service of a minor has"been
made with him alone and those services are afterwards performed
payment made therefor to such minor in accordance withpthe t *
of the contract is a full satisfaction for those services and th o
or guardian cannot recover therefor a second time. i e

CHAPTER 5.
Of the guardians of minors.

Sterox 1. The father is
minor children. * If he die
comes the guardian.

.2. The.natural and actual guardian of any minor child may b\
will appomt another guardian for such minor. If without such wil}
both parents be dead or disqualified to act as
court may appoint one.

3. Although the parents are living and of seund mind yetif the
lI)nlnor hz;s property not derived from either of them a guardian must

e appointed by the county court to manage such property. »

4.h The father or (in case of his death, absence, or inc
mother may b.e appo_in%ed the guardian to take charge of the pro-
perty of his minor child if deemed by the court a suitable person fi

that purpose. . ol

teI&'}:.3 Itf }tlhe minorlbe over the age of fourteen years—and of sound in-
R gl 2 . .

G oy y select his own guardian subject to the appointment of

6. G_uardians aPpointed to take charge of the property of a minor

(:inusls)tl give bond with surety to be approved by the court in a pen.altv

ouble the value of the personal estate and of the rents and profits of

the 1‘1atural guardian of the persons of his
s oris ineapable of acting the mother be-

guardian the county

apacity) the

&

(V] &
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the real estate of the minor conditioned for the faithful discharge of
their duties as such guardians according to law. They must alse
take an oath of the same tenor ag the condition of the bond.

7. Within forty days after their appointment they must make out
an inventory of all the property of the minor which shall be appraised
in the same manner as the property of a deceased person. The in-
ventory must be filed in the office of the county judge.

8. Guardians of the persons of minors have the same power and
control over them that parents would have had if living.

9. Guardians of the property of minors must prosecute and defend
for their wards. They must also in other respects manage their in-
terests under the direction of the court. They may thus lease their
lands or loan their money during their minority and may do all other
acts which the court may deem for the benefit of the wards.

10. When not in violation of the terms of a will hy which a minor
holds his real property it may under the direction of the county court
be sold or mortgaged on the application of the guardian either when
such sale or mortgage is necessary for the minors support or educa-
tion; or where his interest will be thereby promoted by reason of the
unproductiveness of the property or of its being exposed to waste or
of any other peculiar circumstances.

11 The petition for that purpose must state the grounds of the ap-

plication—must be verified by oath and a copy thereof with a notige .

of the time at which such application will be made to the court must
be served personally upon the minor at least ten days prior to the
term fixed for such application.

12. The court in its discretion may direct a postponement of the
matter and may order such further publication through the newspa-
pers or otherwise as it may deem expedient.

13. It may also direct a reference for the purpose of ascertaining
the propriety of ordering the sale or mortgage as applied for.

14. Before any such sale or mortgage can be executed the guardi-
an must give security to the satisfaction of the court the penalty of
which shall be at least double the value of the property to he sold or
of the money to be raised by the mortgage conditioned that he will
faithfully perform his duty in that respect and account for and apply
all monies received by him under the direction of the court.

15.- When the application for the cale of property is resisted the
court may in its discretion award costs to' the prevailing party and
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may w i
th:ya;;iecna:?:r?d t:m}t there was no reasonable grounds for making’
irect t i ian from
A e costs to be paid by the guardian fi hie
16. D
s mu::(li)z r;laty bedt?ad}e: by the guardian in his own name but
‘ eturned to the court and th
proved before the same is valid. i T r- i
17. The same rule that is i
m s prescribed in the sales of real pr
. . > 0
i)oy e}slxecutors shall be observed in relation to the evidence ngceg:::ty
‘ izsovlv\I (t)h; regularity and validity of the sales above contemplateily
y person can question the validity of .
of five years from the time it was made A g e g
19. Al i :
iy :; df:;iluge. tohc?;nbpiyd with any order of the court in relation to
g ship shall be deemed a breach of the iti
it . condition of
;:;;ilan(;stzondb wfl}mh may accordingly be put in suit by ar(:y (t)lrl:-
ggrieved thereby for which purpose the cour i '
‘ : ! t may appoint
gu?,rfllan 9f the minor if necessary. The court may alftr)) com al'lto ;1}}&.
to jail until he complies with such order bl
20. . . :
o2 Gorilf‘fgizf '(;‘f the Pro‘]i)e{;ty of minors, must account on oath an-
ner if required by the court. It m i
o : ay also direct the
c:_ fue }rllew or sgpplementary security or may remove them for o:(;
& :e ivcl)wn which cause must be entered on the records. o
eﬁ;c:ﬁ f1;11'6 a new gt.mrdian is appointed the court may order the
o s of the minor which are in the hands of his predecessor to bl
elivered up to such new guardian. "
pO?:w;I‘il}f forelg,:; guardian of any non-resident minor may be ap
e guardian of such minor by th :
R ‘ y the court of the county where-
t:‘loﬁienl:isil a:y property for the purpose of selling or other\:fise con-
by csu z; and 'all other property of such minor within this state.
i c.] erkc ; ta}?pomtment may be made upon his filing in the office of
it of the county wherein there is any such property an authen-
rtee lci?(léy (t)}t; the order for his appointment. He shall thereupon
other i i A
gy guardians except as in the next succeeding sec-
24. U i i
invem;;}?on tge filing of an authenticated copy of the bond and the
3 saﬁ‘ﬁy drervl‘ ered by the. guardian in the foreign state if the court
4 sfied w ith the .sufﬁclency of the amount of the security it ma,
~2pense with the filing of an additional bond f
24 1 1
pix r;l).t.(}ua,rdm.ns shall receive such compensation as the court may
ime to time allow. The amount allowed and the service for

Qn
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which the allowante was made must be entered upon the records of
the cours.

CHAPTER 6.
OF MASTERS AND APPRENTICES.

‘Sgovon 1. Any minor child may be bound to service until the at-
wainment of the age of legal majority as hereinafter described.
9. Such binding must be by written indenture specifying the age

of the minor, the terms of the agreement. If the minor is more than

twelve years of age and not a pauper the indenture must be signed

by him of his own free will.
3. A written consent must be appended or endorsed upon such
Jowing persons to wit:

agreement and signed by one of the fol
. Firsr—By the father of the minor; but if he is dead or has aban-
doned his family or is for any cause incapacitated from giving his

assent then

Sgcoxo—By the mother and if
tated for giving such assent then

Taro—By the guardian and if there be no guardian then by the
judge of the county court.

4. The judge of the county court may bind minors who are pau-
pers till they have attained the age of majority without obtaining their
assent.

5. The written indenture must in that case be signed by the m
ter and said judge.

6. The indenture must in all cases where there is a parent or
guardian be in three parts one being left with the master another
with the county judge and the third with the person by whose assent
he is bound.

7. The powers liabilities and duties of the master and the rights
of the apprentice are the same as those of parent and child respec-
tively except as %o jnheritances and except as is otherwise provided

by law.
8. The parent, guardian or officer by whose act or consent any
teh over the interests of such minor and

she be dead or unable or inc apaci-

as-=

minor is thus bound must wa

*
4
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if the case requires mug
lowing section.

by ;)._ Idlpon complaint by the minor or by any ot.hm' person made to
ill-tJu ge of !:he county. court stating wuuder oath that the master is

reating his apprentice or is in any other manner palpably failing
hi'm stating the particulars
discretion may summon the

in the discharge of his duty in regard to
with reasonable certainty the eourt imits
Iaster to appear and answer such complaint.

10. The complai i i
., plaint with the proper notice endorsed thereon must

of an action in the Jjustice’s
be regulated by the same rules.

is;‘11. bTh.e‘r:mswer of the master must also be under oath and if an
33Ue be joined thereon it must be tried as in other cases in the coun)-r

ty court.

12. If the court or jury before whom the case is pending finds the

y the master or proved upon ‘the triz
)- . . . rlal‘
to be of sufficient magnitude to justify the discharge of the minor

cause of complaint admitted b

tron.lﬁfurther servic? Jjudgment shall be rendered accordingl
certificate of such judgment placed in said minors hands.

- 13. From any judgment in such cases either the minor or the mas-

ter may appeal to the district cour
ded for in ordinary cases.

14. The above proceedings form
or on behalf of the minor for d
ces.

5 », 1 ‘
inab; If ;}he apprentice bound as aforesaid refuses to serve aeeord-
g 1o the terms of the indenture upon ‘complaint ‘made in the

; ‘ issue a warrant to cause the ap-
prentice to be brought forthwith before him and shall also cause n};—

7 : ;
ice of the proceedings to be given to the parent guardian or officer
was bound ' as an apprentice if to

manner aforesaid the judge shall

by whose act or consent the minor
be found in the county.

16. A reasonable space of time not exceeding three days shall be
his parent, guardian or other

al‘lowed to the minor to consult with
friends previous to making his answer to the complaint;

17. The answer must be made and the issue thereon tried iiv‘the

manner hereinafter provided.

18. If when thus brought up the apprentice refuse o serve without

_—

t enter complaint as provided for in the fol-

y and a

tin the same manner as is provi-

no bar to the bringing of a snit by
amages or for compensation for servi-
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showing sufficient cause for such refusal the magistrate may commit
him to the county jail until he consents to perform his duty.

19. If he shows sufficient cause for refusing to serve he may be
discharged from service in the manner hereinbefore provided.

20. Instead of proceeding as aforesaid the master may for any re-
fusal to serve or for any gross misbehavior on the part of the appren-
tice file a complaint for the purpose of releasing himself from the
force and effect of the indenture aforesaid.

21. Proceedings shall thereupon be had similar to those provided
for in case of a complaint by or in behalf of the apprentice and judg-
ment rendered in like manner with the same right of appeal.

22. The death of the master or his removal from the state works a
dissolution of the indentures unless otherwise provided therein or un-
less the apprentice elects to continue in his service.

23. Upon complaint being made to the district court of the proper
county that the father of a minor child is from habitual intemperance
or flagrantly vicious brutal or eriminal conduct an unsuitable person
to retain the guardianship and control the education of such child, the
court may—if it find the allegations in the complaint manifestly true
appoint a proper guardian for the child and may if expedient also di-
rect that such child be bound as an apprentice to some suitable person
until ke attains his majority.

24. The same proceedings may take place and a likeorder be made
where the mother who has for any cause become the guardian of her
minor child is in like manner found to be manifestly an improper per-
son  to retain such guardianship.

25. The complaint in such cases must be sworn to and filed in the
office of the clerk and a copy thereof with a notice thereon endorsex
stating the time when the matter will be brought before the district
court for adjudication—must be served personally on the parent from
whom the guardianship is sought to be taken at least ten days before
the time so fixed for, the adjudication.

26. Issues joined shall be tried in the same manner as in ordinary
civil actions.

27. Preference shall be given to such cases over the ordinary busi-
ness of the court but trials actually commenced need notbe suspend-
ed for that purpose.
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PART THIRD—TITLE 1.

Of courts and the procoedure thevein—Of the organizaiion of the Su-
y ‘ rr i . »
preme and Distriet courts.

CHAPTER &.
OF. THE SUPREME COURT..

Secrioy 1. Until otherwise ordered the four supreme court districts:
will remain as at present organized ,and the times and places for
holding courts therein will continue unchanged '

.

2. Atany general term the court may ehange the times for-holding
the next regular term in that district but there must be at least one
term in each of said districts annually.

3. Special terms may also be cated by the chief justice at his dis-
cretion for the trial of appeals in civil cases with the consent of both

parties, or for the trial of appeals in criminal causes to which the ac-
cused consents and the prosecuting attorney

can show no sufficient
objections.

4. The court may prescribe the character o
by the clerk and the mode of keeping
regulations contained in the statue it
and powers.

f'the record to be kept
the same, and subjeet to the
may prescribe his other duties

5. The sheriff of the county wherein the court is held together with

all necessary assistants must attend upon the sessions of the court
and shall each receive two dollars

per day as a compensation for
such attendance.

6. All reasonable expenses of the supreme court must be certified
by one of the judges of the court and be allowed by the auditor and
paid out of the state treasury.

7. Appeals must be taken to the supreme eourt for the district in
which the causes respectively originate unless by the written consent
of parties or their attorneys they are taken to another district.  But

cases heard in one district may be decided in another. :

- 8. Such decisions and the order of the court thereon being certified
back to the court where the cause was heard and entered on the re-
cords of that court shall have the same force and effect as if made
and entered duaring the session of the court in that district.

ol 4
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9. The bresence of two judges is necessary for the transaction o.f
&)us:mess b?lt ove alone may adjourn from day to day or to any Para
i r until the next term. it bt
uclilha’r&?gez the court is equally divided in opinion the cause r'nus;
tami for a reargument unless the third judge be legal!y dlsqua,h}flieu\
:' erving. In such cases the judgment of the district c}(:m:t sha
l‘t(::dsafﬁrmed but the decision is of no further for(cle or ;;1}: (;ntlyr'l. B
y i ay of the ter ]
j to attend on the first day
11. If all the judges fail h rAEe L
the record and the cour
k must enter the fact upon : :
f:l(‘;'roumed until the next day. The same proceedings shall .})e 01:8
de‘:]ited from day to day until the fourth day of t_he term whlen }11 n A
pf the judges appear the court shall stand adjourned until the ne:
o (=)
: m. . .= ; d-.
‘terl2 No process or proceeding is in any manner aﬁ'ectefi bydatr(l) ?he
j urr;ment or failure to hold court but all shall stand continue
Jo . .
next term without any special order to that faﬁ'f.zct. : e
‘13 The supreme court has an appellate jurisdiction ov - e
6 . . a S
judgments and decisions of any of the district com:ts as ;Ve k 1:(:?&1 o
Jof eivil actions properly so called as in proceedings of a sp
independent character. ) g | s
141.) Intermediate orders involving the merits and rnlatenally a
ing the final decision may also be rever"sed on ap.pea‘ .1 4 el
n]5 The court may also in its discretion prcscrl})c? rules i thm]:
a e.als on such other intermediate orders or decisions as t 1(31)durinw
(Epedient and for permitting the same. to be taken fxnd tne;iate . {j
ti;é) progress of the trial in the court below; .but.such ‘1r}t.emt1§; d.istrg:: :
peals rr?ust not retard proceedings in the trial in chief'in
3 rt. » b ; ~ th g
: 01116 The court may issue all writs and process necessary for the
exercise and enforcement of its appellate Jurl.SdlctIOI:l. o
17. The judges of the court may report their own decis

i gure of the
may appoint a reporter who shall hold his office at the pleasure oi'the

o i review eal
Lmllg The opinions of the court on all questions review e{(} onczzﬁlé o
! : . . 5 .a' >
as well as such motions, collateral questions and pomlts o‘dpi ¢
they may think of sufficient importance shall be reduce riting
o e 0? - cou‘l&‘t.b ritten and filed in the same

19. All dissenting opinions must be W :
mannuer.
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20. The records and reports must in all cases show whether a de-
cision was made by a full bench and whether elther and if so which
of the Jjudges dissented from the decision.

21. The supreme court has a general supervision over the dxsthct
court to prevent and correct abuses where no oth-er remedy is provi-
ded for by law.

CHAPTER 2.
OF THE CLERK OF THE SUPREME COURT.

22. The supreme court may in its diseretion remove any of 'its
<lerks and appoint others in their stead. The location of their offices.
shall remain as heretofore until changed by law.

23. Each of the clerks must keep a complete register of all pro-
eeedings of the court. They must also copy the written opinions of
the court into a book to be procured for that purpose and keep an in-
dex to the same. And generally they must perform-all the other du-
ties ordinarily pertaining to their offices.

CHAPTER 3.
OF THE DISTRICT COURT.

24. The judicial districts and the terms of the district court therein
respectively shall remain as at present fixed until otherwise directed:

25. The several district courts by an order entered of record shall
fix upon the number of courts to be held annually in each county of
their respective districts and the times of holding the same but there
shall be at least one term annually in each organized county; if such
eounty contains 2000 inhabitants not less than two terms and in no
case shall the number now fixed be diminished.

26. In counties where no time is now fixed for holding a court the

Judge may appoint the first term by a written notice to the clerk
thereof. :
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27. The clerk shall thereupon prepare as many written notices of
the time and place of holding such court as there are townships in the
county and the sheriff shall post up one of such notices in a public’
place in each of said townships at least three weeks prior to the time
therein fixed for holding the court.

28. The times of holding the district court in any county may be
changed by order of the court, entered of record in that county at
any regular term thereof but such alterations shall not be made
oftener than once in each year.

29. But a special term may in like manner be ordered at any reg-
ular term of the court in that county.

30. Such special term may also be called at any time by the judge,
for the trial of those causes in which both parties consent. :

31. The court in ordering a special term shall direct whether a
grand or petit jury or both or neither shall be summoned.

82. The court may by its rules establish terms in any county for
the making up of issues or the transaction of any other business not
requiring a jury ; but the number of trial terms above required shall
not on that account he lessened.

33. When a county is not provided with a regular court house at
the place where the courts are to be held they shall be held at such
place as the county court peovides. ’

34 If no suitable place be thus provided the district court shall
direct the sheriff to procure one.

 85. The district judges may interchange and hold each other’s
courts.

36. The several district courts shall exercise general original juris-
diction both civil and criminal and as wellin chancery as at common
law where not otherwise provided by law. They shall also have a

»general supervision over all inferior courts to prevent and correct
abuses where no other remedy is provided.

37. The clerk of each district court shall keep a record of the pro-
ceedings of the court under the direction of the judge. He shall
from time to time read over all entries therein in open court which
when correct shall be signed by the judge.

38. Where itis not practicable to have all the records prepared
and thus approved during the term they may be read corrected and
approved at the next succeeding term but such delay shall not pre-
vent an execution from issuing in the mean time and all other pro-

REVISED CODRE.—27




210

cl:;eedings may take place in the same manner as though record had
t.een }zlmp{)lroved and signed. Entries authorized to be made in vaca-
ion shall be read approved and signed at the next term of the court
39. The record aforesaid is under the control of the court and ma .
:); amendefi or any entry therein expunged at any time during th};
sair(;l. at which it is made or before it is signed by the judge as afore-
40. Entries made approved and sig ol
be altered to correct :frf) evidentrigi:;;;;:fi OB IgRE e o o7y
41. If the judge does not appear on the day appointed for holdin
Fhe court the clerk shall make an entry thereof in his record and 1g
journ the court till the next day and so on until the third da; I;nla:
the Judge appears, provided three days are allowed for such t};rm s
42. If the judge does not appear by five o’clock of the third ‘da
fmd before the expiration of the time allotted to the term of the ¢ }tt.
it shall stand adjourned till the next regular term. g
43. If the judge is sick or for any other sufficient cause is unable
to a.tter{d court at the regularly appointed time he may by a written
order direct an adjournment to a particular day therein specified and
the 91e1'k shall on the first day of the term or as soon thereafter as h
receives the order adjourn the court as therein directed. e
44. N o.recognizance or other instrument or proceeding shall be
rendered invalid by reason of there being a failure of thz term but
;quhl }:roceedings pending in court shall be continued to the ne);t regu-
Prlc Lildrlr;;r;e:ts“::l adjournment be made as authorized in the last
.45. In cases of such continuances or adjournments persons recog-
nized or bound to appear at the regular term which has failed ;q
aforesaid shall be held bound in like manner to appear at the time :
fixed and their sureties (if any) shall be liable in case of their noi(?
?},E)pcaranlce in. the same manner as though the term had been held at
thzr ; ;tg.u ar time and they had failed to make their appearance
4(.3. UPon any final adjournment of the court all business not oth-
erwise disposed of will stand continued generally.
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CHAPTER 4.

GENERAL PROVISIONS.

52. No judge of the supreme or district courts shall practice as an
attorney and counsellor at law or give advice for fee or reward in re-
lation to any case pending or about to be brought in any of the courts
of this state.

53. Each of the judges of the supreme or district courts shall report
to the legislature at each regular session thereof all omissions discre-
pancies or other evident imperfections of the law which has fallen
under his observation.

54. The supreme and district courts shall respectively have power
(by the establishment of proper rules) to supply defects in this title so
as to carry out the general spirit and intent of the system of practice
herewith adopted.

55. Said courts may adopt also, such other rules as they may deem
expedient consistent with law and may revise the same as often as .
they think expedient.

56. The prime objects of such rules shall be to carry out the pur-
pose of the statute—to preserve as far as is consistent with law the
substance of previous remedies—dispensing with all needless forms
with the view of arriving at the prompt attainment of justice.

57. All process issued by the clerk of the supreme or any district
court shall bear date on the day on which it is issued and be tested in
the name of the clerk who issued the same under the seal of the court.

58. All judicial proceedings must be public unless otherwise spe-
cially provided by statue or otherwise agreed upon by the parties.

50. All courts have power to administer oaths connected with any
matter pending before them either by any judge, justice or clerk
thereof or by any other person appointed for that purpose by them.

60. A judge or justiceis disqualified from acting as such except by
the mutual consent of parties in any case wherein he is a party or in-
terested or where he is related to either party by consanguinity or af-
finity within the fourth degree or where he has been attorney for

either party in the action or proceeding. But this section does not
prevent them from disposing of any preliminary matter not affecting

the merits of the case.
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61. No court can be opened nor canany judicial business be trans-
acted on Sunday except, :

F(;[.RST—TO give instructions to a jury then deliberating on their
verdict.

Seconp—To receive a verdict or discharge a jury.

Tump—To exercise the powers of a single magistrate in a criminal
proceeding.

62. All courts must sit at the places designated for that purpose

pursuant to statute unless by common consent some other place is
fixed upon.

CHAPTER 5.
PUNISHING T'OR CONTEMPTS.

Secrion 1. The following acts or omissions are deemed to be con-
tempts a-md. are punishable as such by any of the courts of the state or
by any Jjudicial officer acting in the discharge of an official duty as
hereinafter provided. |

If‘lnsr—For contemptuous or insolent behavior towards such court
'whlle‘ engaged in the discharge of a judicial duty which may tend to
impair the respect due to its authority.

bECOND.—FOT any wilful disturbance calculated to interrupt the due
course of its official proceedings.

y ’I.‘HIRD—For illegal resistance to any order or process made or issued
Y It.

Fourtn—For disobedience to any subpena issued by it and duly
served or refusing to be swoin or to answer as a witness.

FIFTH.—FOI‘ unlawfully detaining a withess or party to an action or
proceeding pending before such court while going to or remaining at

. Ril
the place where the action or proceeding is thus pending.
; Sxri—Any other act or omission specially declared a contempt by
aw. .
2.. In addition to the above the supreme and district courts may
punish the following acts or omissions as contempts:

Frsr—Failure to testify before a grand jury where lawfully requir-
ed to do so.
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Seconp—Assuming to be an officer attorney or counsellor of the
court and acting as such without authority.

Turp—Misbehavior as a juror by improperly conversing with a
party or with any other person in relation to the merits of an action
in which he is acting or is to act as a juror or receiving a communi-
cation from any person in respect to it withont immediately disclos-
ing the same to the court. -

Fourrn—Disobedience by an inferior tribunal magistrate or officer
to any lawful judgment order or process of a superior court or pro-
ceeding in any matter contrary to law after it has been removed from
such tribunal magistrate or officer. .

3. The punishment for contempts may be by fine or imprisonment
or both but where not otherwise specially provided the supreme and
district courts are limited to a fine of two hundred dollars and an im-
prisonment not exceeding thirty days and all other courts are limited
to a fine of thirty dollars and an imprisonment of five days.

4. But if the contempt consists in an omission to perform an act
which it is yet in the power of the person to perform he may be im-
prisoned until he performs it. In that case the act to be performed
must be specified in the warrant of commitment.

5. Unless the contempt is committed in the immediate view and
presence of the court or comes officially to its knowledge an affidavit
showing the nature of the transaction, is necessary as a basis for fur-
ther action in the premises.

6. Before punishing for a contempt unless the offender is already
in the presence of the court he must be served personally with a rule
to shew cause against the punishment and a reasonable time given
him therefore ; or he may be brought before the court forthwith or on
a given day by warrant if necessary. In either case he may at his
option make a written explanation of his conduct under oath which
must be filed and preserved.

7. Where the action of the court is founded upon the evidence given
by others such evidence must be in writing filed and preserved and

if the court act upon their own knowledge in the premises a statement

of the facts upon which the order is founded must be entered on the
records of the court or be filed and preserved where the court keeps
no record )

8. When the offender is committed the warrant must state the par-
ticular facts and circumstances on which the court acted in the pre-
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mises and whether the same was within the knowledge of the court
or was proved by witnesses. j

9. .No appeal lies to an order to punish for a contempt but the pro-
ceedings may in proper cases be taken to a higher court for revision
by certiorari. ‘

: 10. The punishment for a contempt constitutes no bar to an in-
dictment. But if the offender is indicted and convicted for the same
offence the court in passing sentence must take into consideration
the punishment before inflicted.

11 Any officer authorised to punish for a contempt is a court
within the meaning of this chapter.

‘CHAPTER 6.

OF ATTORNEYS AND .COUNSELLORS.

Seorion 1. All persons who by the law heretofore in force were per-
mitted to practice as attorneys and counsellors may  continue to
Ppractice as such.

2. Any white male citizen of the United States who is actually an
inhabitant of this state and who satisfies any district court of this
state that he possesses the requisite learning and that he is of good
moral character may by such court be permitted to practicein all the
district courts of the state upon taking the usual oath of office.

3. The supreme court may on motion admit any practicing attor-
ney of the district court to practice in the supreme court upon taking
the usual oath of office.

4.. Any practising attorney of another state having professional
bt}smess in either the supreme or district court may on motion be ad-
mitted to practice in either of those courts upon taking the oath as
aforesaid.

5. The form of the oath aforesaid shall be in substance as follows :
% Y_ou do solemmly swear that you will support the constitution of the
United States and of this state and that you will faithfully discharge

the duty of an attorney and counsellor of this court according to the
best of your ability.
6. Itis the duty of an attorney and counsellor,
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First—To maintain the respect due to the courts of justice and to
judicial offidbrs.

Secoxp—To counsel or maintain no other actions proceedings or
defences than those that appear to him legal and just except the de-
fence of a person charged with a public offence.

Tmro—To employ for the purpose of maintaining the causes con-
fided to him such means only as are consistent with truth and never
to seek to mislead the judges by any artifice or false statement of fact
or law.

Fourtni—To maintain inviolate the confidence and at any peril to
himself to preserve the secrets of his clients.

Frrru—To abstain from all offensive personalities and to advance
no fact prejudicial to the honor or reputation of a party or witness un-
less required by the justice of the cause with which he is charged.

Sixra—Not to encourage either the commencement or continuance
of an action or proceeding from any motive of passion or interest.

Seventa—Never to reject for any consideration personal to himself
the cause of the defenceless or the oppressed.

7. An attorney and counsellor who is guilty of deceit or collusion
or consents thereto with intent to deceive a court or judge or a party
to an action or proceeding is liable to be disbarred and shall forfeit
to the injured party treble damages to be recovered in a civil action.

8. An attorney and counsellor has power;

First—To execute in the name of his client a bond for an appeal
certiorari or writ of error, or any other paper necessary and proper
for the prosecution of a suit already commenced;

Secoxp—To bind his client by his agreement in respect to any pro-
ceeding within the scope of his proper duties and powers but no evi-
dence of any such agreement is receivable except the statement of
the attorney himself—his written agreement signed and filed with
the clerk or an entry thereof upon the records of the court;

Tumrp—To receive money claimed by his client in an action or
proceeding during the pendency thereof or afterwards unless he has
been previously discharged by his client and upon payment thereof
and not otherwise to discharge the claim or acknowledge satisfaction
of the judgment.

9. The court may on motion for either .party on the showing of
reasonable grounds therefor require the attorney for the adverse par-
ty or for any one of several adverse parties to produce or prove by
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his own oath or otherwise the authority under which he appears and
until he does so may stay all proceedings by him on gchalf of the
parties for whom he assumes to appear.

10. An attorney has a lien for a general balance of compensation
upon any papers of his client which have come into his possession in
the course of his professional employment: upon money in his hands
belonging to his client: upon money due to his client and in the hands
of the adverse party in an action or proceeding in which the attorney
was employed from the time of giving notice of the lien to that par-
ty.

11. Any person interested in such matter may release such lien by
giving a security in a penalty double the amount claimed by the at-
torney conditioned to pay the amount that may be finally found due
for his services.

12. The supreme or district courts may respectively revoke or sus-
pend the license of any attorney or counsellor at law to practice
therein and a revocation or suspension by the district court in one
county operates to the same extent in the courts of all other counties.

13. The following are sufficient causes for such revocation or sus-
* pension:

Firsr—Where he has been convicted of afelony or of a misdemean-
or involving moral turpitude in either of which cases the record of
conviction is conclusive evidence.

Secono—Where he is guilty of a wilful disobedience or violation of
the order of the court requiring him to do or forbear an act connected
with or in the course of his profession.

Turo—For a wilful violation of any of the duties of an attorney or
counsellor as hereinbefore prescribed.

Fovrra—For doing any other act to which such a consequence is
by law attached.

14. The proceedings to remove or suspend an attorney may be
commenced by the direction of the court or on motion of any indivi-

dual. In the former case the court must direct some atterney to
- draw up the accusation : in the latter the accusation must be drawn
up and sworn to by the person making it.

15. If the court deem the accusation sufficient to justify further ac-
tion it shall cause an order to be entered requiring the accused to
appear and answer on a day therein fixed either at the same or a
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subsequent term and shall cause a copy of the accusation and order
: served upon him personally. _ : e
3 ;): To the :ccusation he may plead or demtir and the issues joined
there.on shallin all cases be tried by the court—all the evidence be-
‘ iti rved.
ing reduced to writing filed and preser ‘ o
mg17 If the accused plead guilty or fail to answer the court shall
)roce;ed to render such judgment as the case requires. e
I 18. In case of a removal or suspension being ordered by a dis rict
court; an appeal therefrom lies to the supreme court1 an}? ixlllt 1;clhe or;(g);
i ¥ ereu
oether with a transcript of the records sha
nal papers together wi  phal BetgmBAN
t to be there considered an:
be transferred to the supreme cour : onsi ting
j nt of acquittal by the district cour ;
ly acted upon. A judgment o ' .
y 19. An Iz)tttorney who receives the money or property of his Cclhﬁr.l_t
in the course of his professional business and. refuses to pay or z ;\
er it in a reasonable time after demand is guilty of a nn?‘demean ﬂ.m
20. When the attorney claims to be entltleq to a lien l%pon‘ece_
money or property he is not liable to the penalties of the t;;o‘plufﬁ‘
i i i demanding the money profiers sulil-
ling sections until the person g Folle :
((:ie:t security for the payment of the amount of the attorney’s claim
hen it is legally ascertained. . , A y
o 21. Nor i:he in any case liable as aforesaid provided he. glv(;ls suff‘
ﬁcier.lt security that he will pay over the whole or any portion thereo
to the claimant when he is found entitied thereto.

CHAPTER T.
OF. JURORS..

Secrion 1. All qualified electors of th(? s-tatg of good morzfm‘l }clfel:;larf;
ter, sound judgment, and in full pOSSe_ssmn of the sense; 0 g
and seeing are competent jurors in their respec?ve_cpun ies. ik S

2. The following persons are exempt from liability tof?}(i i
rors—to-wit: All persons holding office under t'he\ laws of the aiteg
States or of this state. All practising attornles—phy?101inz TP
clergyman. All acting professors or teachers of any (;)61) < (iagb > deﬂ):
or other institutions of learning—and all persons disabled by bo
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infirmity or over sixty-five years of age or specially ex'empted by any

other statute from serving on juries.

3. Any person may also be excused from serving on a jury when
for any reason his own interests or those of the public will be material-
ly injured by his attendance or when the state of his own health or
the death or sickness of a member of his family requires his absence.

4. A jury list of one hundred and fifty competent persons liable to
serve on juries shall be annually made in each county from which to
select jurors, for the year commencing on the first day of August an-
nually.

5. Should there be less than that number of such persons in any
county the list shall comprise all those who answer the above descrip-
tion.

6. On or before the first Monday in March in each year the county
clerk shall apportion the number to be elected from each township as
nearly as practicable in proportion to the number of votes polled
therein at the last general election and shall deliver a statement
thereof to the sheriff. ;

7. The sheriff shall cause a written notice to be delivered to one of
the judges of election in the several townships of the county on or be-
fore the day of the April election in each year informing them of the
number of jurors apportioned for the ensuingyear to their respective
townships.

8. Said judges shall thereupon make the requisite selection and re-
turn a list of the names so selected to the county judge with the re-
turns of the election.

9. The judge shall thereupon file said lists in his office and cause
a copy thereof to be recorded in the election book. 3

10. Grand jurors shall be selected for the first term in the year at
which such jurors are required commencing next after the last day of
July in each year, and shall serve for one year. Petit jurors shall be
selected for each term wherein they are required.
~ 11. At least twenty days previous to the first day of any term at
which a jury of either kind is to be selected the clerk must write out
the names on the lists aforesaid which have not been previously
drawn as jurors during that year on separate ballots and the judge of
the county court and sheriff’ having compared said ballots with the
Jjury lists and rectified the same if necessary shall place the ballots in
a box to be provided for that purpose.
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‘12. Alter thoroughly mixing the same the clerk shall draw there-
from the requisite number of jurors to serve as z%foresaid.

13. When grand jurors are to be selected their number must be ﬁf—
‘teen and they shall serve for one entire year tll.ereafter; the number
ef’the petit jurors shall be the same unless the judge of the ecounty
«court deems it expedient to cause a larger number to be sumrr}oned,

14. Within three days after such drawing the clerk must issue a
precept to the sheriff commanding him to summon the said jurors to

.appear before the district court at eleven o’clock, A. M. of the first
day of the next term thereof (naming the month and fiay) unless the.
judge of the district court has previously directefl a ('hﬁ'erent hour or
day for their appearance—in which case such direction must be ob-
served.

15. The sheriff shall immediately obey such precept and on or be-
fore the day for the appearance of said jurors must malfe return there-
of and on failure to do so without sufficient cause is liable to be fin-
ed for a contemptin any amount not exceeding fitty d(?llars.

16. If a person summoned as a juror as aforesaid fail ‘?0 appear the
court may issue a rule returnable to that or the succeeding term re-
quiring him to appear and show cause why he should not 1')8 ﬁ.ned for
a contempt. Unless he render a reasonable excuse for hlf; failure to
attend the court may fine him on any amount not exceeding twenty
dollars and costs. -

17. Except where required at a special term which has been call-
ed in vacation the grand jury need not be summoned after the first
term but must appear at the next term without summons under the
same penalty as though they had been regularly summoned. j :

18. If the requisite number of jurors do not appear by the t-lme aps
pointed as aforesaid the court may at any time thereafter direct the
sheriff to summon forthwith the number necessary to make up the de-
ficiency. .

19. Jurors shall be chosen in the manner heretofore prescribed to
serve in all courts held prior to the first day of August in the year

1852. But the number of jurors must be such as is above fixed.

20. Within ten days after the close of each term the clerk of 1.:he
court must make out a certificate to each juror of the amount to which
he is entitled for his services which must be allowed by the county
court and paid as other demands against the county.
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CHAPTER 8.
OF THE APPOINTMENT' OF REFEREES.

Secrion 1. Referees may be appointed in the cases and for the pur-
poses provided by law.

2. When the number is not specified they shall consist of three
who shall possess the qualification of jurors and be sworn to the faith-

ful discharge of their duties. They must also be competent jurors as

between the parties.

3. Where not otherwise declared all the referees must meet to hear
proofs and to deliberate but the decision of a majority shall be re-
garded as their decision.

4. When appointed by a court any judge of that court may fill va-
cancies in vacation.

5. Any one of such referees has power to issue subpcenas having
the same force and to the same extent as those issued by a justice of
the peace and which shall be served by the same officers. They
may also administer all oaths necessary for the discharge of their
duties and the full exercise of all their powers.

6. Unless specially otherwise provided referees shall be entitled to
two dollars per day for all the time actually and necessarily occupied
by them in the business of the reference.

CHAPTER 9.
OF RECEIVERS.

Secmon 1. On the petition of either party to a eivil acton or pro-
ceeding wherein he shows that he has a probable right to any of the
property which is the subject of the controversy and that such proper-
ty or its rents and profits are in danger of being lost or materially
injured or impaired the court if satisfied that the interests of one or
both the parties will be thereby promoted and the substantial rights
of neither unduly infringed upon may appoint a receiver to take
charge of and control such property under its direction.

2. Before entering upon the discharge of his duties he must be

&)
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sworn faithfully to discharge his trust to the best of his ability and

“must also file with the clerk a bond with sureties to be by him ap-

proved in a penalty to be fixed by the court conditioned for the faith-
ful discharge of his duties and that he will obey the orders of the
court in respect thereto.

3. Subject to the control of the court a receiver has power to bring

-and defend actions—to take and keep possession of property—to col-

lect debts—to receive the rents and profits of real property and gen-

"erally to do such acts in respect to the property committed to him as

the court may authorise.

PART THIRD—TITLE II.

Of the course of proceeding in the district and supreme courls.

CHAPTER 1.

4 31

LIMITATIONS OF ACTIONS. :

Seerion 1. The following actions may be brought within the times
herein limited respectively after their causes accrue and not after-
wards except when specially otherwise declared—that is to say,

Frst—Actions of slander, libel, malicious prosecutions, injuries to
the person, or for a statute penalty, within two years.

Secoxn—Those against a sheriff or other public officer growing out
of a liability incurred by the doing of an act in an official capacity
or by the omission of an official duty—including the non-payment of
money collected on execution—within three years.

Turp—Those founded on unwritten contracts or for injuries to pro-
perty or for relief on the ground of fraud in cases heretofore solely
cognizable in a court of chanccry and all other actions not otherwise
provided for in this respect within five years.

Fourta—Those founded on written contracts, on judgments of any
courts except those COllI'tb prov1ded for in the mext section and those
brought for the recovery[of 1eal property within ten years.

Frern—Those foundod on a judgment of a court of record whether
of this or of any other of the United States or of the federal courts of
the United States within twenty years.
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2. In actions for relief on the ground of fraud as above contem-
_plated the cause of actien will not be deemed to have accrued until
sthe discovery, of the fraud by the party aggrieved.

3. In actions founded upon contract the above limitations shall not
.apply if from the answer of the defendant or from his testimony as a
‘witness it appears affirmatively that the cause of action still justly
subsists. But the answer of one of several defendants shall not pre-
judice the interests of others in this respect.

4. When there’is a continuous open current aecount the eause of
action shall be deemed to have accrued on the date of the last item
therein as proved on the trial.

5. The delivery of the original notice to the sheriff’ of the proper
county with intent that it be served immediately (which intent shall
be presumed unless the contrary appears) or the actual service of that
notice by another person is a commencement of the action.

6. The times during which a defendant is a non-resident of the
state shall not be included in computing any of the periods of limita-
tion above prescribed.

7. But where a cause of action has been fully barred by the laws of
any country where the defendant has previously resided such bar
#hall be the same defence here as though it had arisen under the pro-
visions of this chapter. _

8. The above limitations of actions for the recovery of real pro-
perty shall not apply to minors so far as to prevent them from having
at least one year after attaining their majority within which to com-
mence such actions.

9. If the person entitled to a cause of action die within one year
next previous to the expiration of the limitation above provided for
the limitation above mentioned shall not apply until one year after
such death.

10. If after the commencement of an action the plaintiff fail there-
in for any cause except negligence in its prosecution and a new suit
be brought within six months thereafter the second suit shall for the
purposes herein contemplated be deemed a continuation of the first.

11. The above limitations and provisions shall not apply to evi-
dence as of debt intended to circulate as money but shall in other

respects be applicable to all actions brought by or against all bodies
corporate and politic exceptwhen otherwise expressly declared.

12. Causes of action founded on contract are revived by an admis-

@
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sion that the debt is unpaid as well as by a new promise to pay the

-saime.

13. The provisions of this chapter are intended to apply to causes
of action which have already accrued and are not yet barred subject
to the regulations contained in the two following sections. .

14. The times hereafter allowed for commencing actions in such
cases shall not be less than one-half the periods of limitation herein
respectively prescribed except as provided in the next section.

15. But where the period of limitation heretofore fixed by statute
is not enlarged by the provisions of the first section of this chapter
the time allowed for the commencement of a suit shall in no case be
greater than that fixed by the law heretofore in force as applied to
those cases. ;

16. The time of limitation in relation to actions for the recovery
of real estate as prescribed in this chapter shall not commence to
vun in favor of a settler on any public lands belonging to this state
until such lands have been sold by the state.

CHAPTER 2.
OF THE PARTIES TO AN ACTION.

Secrox 1. The party seeking to obtain or enforce a remedy by.' any
proceeding is—so far as that proceeding is concerned—the plaintift;
the other party the defendant. , j

2. Civil actions must be prosecuted in the names of the real parties
in interest except in the case of a trustee or other person legally au-
thorized to sue for another and except when otherwise provided for
by law. '

3. The preceding section merely prescribes a rule of practice and
is in no wise to affect substantial rights. .

4. Where not otherwise specially provided all persons interested
in obtaining the relief sought may be joined as plaintiffs—those hav-
ing adverse interests may be joined as defendants. :

5. Persons having an united interest must be joined on the same
side cither as plaintiffs or defendants. But when some who should
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thus be made plaintiffs refuse to join they may be made defendants
-the reason thereof being set forth in the petition.

6. When the question is one of a common or general interest to
many persons or when the parties are very numerous and it is imprac-
ticable to bring them all before the court one or more may sue or de-
fend for the benefit of the whole.

7. Persons severally liable on the same instrument, including- the
makers and endorsers of negotiable paper and sureties may allor any
part of them be joined in the same action.

8. Persons jointly and severally liable on the same instrument may
all or any part of them be sued at once.

9. If a complete determination of the controversy cannot be had
without joining other parties they may be brought in by amendment
of the petition or by a supplemental petition and notice.

10. In actions for the recovery of property any person not a party
thereto on showing himself interested in the subject matter of the suit
may be allowed to appear as defendant therein.

11. At any time before answering the defendant may obtain the
substitution in his place of any person not already a party who claims
the money or property which is the subject matter of the suit.

12. For this purpose he must file his aflidavit stating the facts on
which he founds his application and denying all collusion with the
person whom he seeks to substitute as the defendant and must prof-
fer to pay the money into court or deliver the property to any one the
court shall direct. If an answer to a rule against the plaintiff and
the person thus sought to be substituted as defendant sufficient cause
to the contrary be not shown the court shall make the order of sub-
stitution and discharging the original defendant to all liability to eith-
er party.

13. A married woman may be a party in her own name when the
action is founded on her own contract or relates to her separate prop-
erty or is between herself and her husband.

14. When sued alone judgment shall be enforced against her sep-
arate property.

15. When sueing alone judgment may be enforced against her sep-
arate property or a rule being taken against her husband unless suf-

ficient cause be shown to the contrary execution may issue against
him also.

)
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16. It shall be a sufficient answer to such a rule that the husband
is not interested in the suit by the wife.

17. If husband and wife are sued together the wife may defend for
her own right and 1f the husband neglect to defend she may defend
for his right also.

18. Minors may sue by their guardians who shall be reqponmble
for the costs of suit. - They may also defend by guardian.

19. Those who have no guardian may sue by next fricnd who shall
be responsible for costs. The court’ may appoint a guardian adlitem
to defend for a minor who has no other guardian.

20. Partners may sue or be sued either in their partnership name
or by setting forth their individual names at the option of the plain-
tiff.

21. If sueing or sued in their partnership name their individual
property may be made liable to any judgment against them unless
suflicient cause be shown to the contrary.

92. Where an action is foynded on a written instrument suit may .

be brought by or against any of the parties thereto by the same name ’
and description as those by which they are designated in such instru-
ment. ; 4

93. When a bond or other instrument given to the state or ‘to a
county or to any officer or person is intended either for the se curity
of the public generally orof particular individuals suit may be brought
thereon in the name of any person intended to be thus sectred who
has sustained any injury in eonsequence of a breach thereof. '

24. When the precise name of any defendant cannot be ascertain-
ed he may be described as accurately as practlcable and when the
name is ascertained it shall be substitured in the proceedings.

25. The state may be made a party defendant by any pérson hay-
ing a claim againstit: = Such suit shall be broughtin the distriet eouﬂ,
of the county containing the seat of government.

26. Corporations foreign or domestic may bring suit in the couq"ts
of this staté in their corporate name. '

27. Anunmarried female may prosecute an action for her own se-.

duction and may recover therein such damages as shall be assessed
in her favor. G0
28. The father mother or guardian as the ease may be may also
bring suit for the seduction of a minor daughter er ward though suely
daughter or ward be not living with or in the servieerof the plantiff «+
BEVIRED Co0R~—-39
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there be no loss of service : but where the action is brought by the
guardian the damages recovered shall enure to the sole benefit of
the ward. '

29 Actions do not abate by the death marriage or other disability
of either party or by the transfer of any interest therein if from the na-
ture of the case the cause of action can survive or continue.

30. In such cases the court on motion may allow the action to be
continued by or against his representatives or successor in interest.

31. An action may be brought by one person against another for
the purpose of settling an adverse claim which the latter makes
against the former—to be regulated by such rules as the court shall
prescribe.

CHAPTILR 3.
OF THE PLACE OF BRINGING SUIT.

Srerion 1. Except where otherwise provided personal actions must
be brought in a county wherein some of the defendants actually reside.
But if none of them have any residence within this state they may be
sued in any county wherein either of them may be found.

2. If a suit be brought in a wrong county it may be then prosecuted
to a termination unless the defendant demand a change of venue to
the proper county. In cases of such change of venue the court may
award the defendant a reasonable compensation for his trouble and
expenses in attending at the wrong county.

3. In cases of attachment of property where the defendant is not
served or in cases where the suit is brought to obtain possession of
personal property or to enforce a lien or mortgage, or where it relates
to real property—it may be brought in any county where the real
property or any portion of it lics or where any part of the personal
property may be found.

4. When by its terms a contract is to be performed in any particu-
lar place suit for a breach thereof may be brought in the county
wherein such place is situated.

b. W%xere a corporation company or individual, has an office or
ageney 1n any county for the transaction of business any suits grow-
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ing out of or connected with the business of that office or agency may
be brought in the county where such office or agency is located as_
though the principal resided therein and service on any agent or clerk
employed in such office or agency shall be sufficient service upon the

principal.

CHAPTER 4.

CHANGE OF VENUE.

Seerion 1. A change of venue in any civil action may be had in
any of the following cases

First— Where the county in which the suit is pending is a party
thereto.

Secono—When the judge is a party or is directly interested i the
suit or is connected by blood or affinity with any person so interested
nearer than in the fourth degree.

Tump—Where either party files an affidavit stating that the inhab-
itants of the county are so prejudiced against him; or that the oppo-
site party or his attorney has such an undue influence over the in-
habitants of the county that he cannot expect an impartial trial.

2. The venue shall be changed to some other county in the same
district unless the objection for which the change was made exists to
all the other counties of the district.

3. The application for the change of venue may be made either to
the court or to the judge in vacation and the change shall be to the
most convenient county to which there is no exception of the charac-
ter of any of those above enumerated.

4. No party is entitled to more than one change of venue except
for causes not in existence when the first change was taken.

5. Ifthe change is ordered by the judge in vacationhe must imme-
diately transmit to the clerk of the court where the cause is pending
the affidavit if any and the order for the change.

6. In such cases as well as where the order is made in open court.
the clerk shall forthwith transmit to the clerk of the proper court a
transeript of the record and proceedings in such cases with all the

: i
\
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original_ papers filed therein having first made out and filed in his

own office authenticated copies of all such original papers.

7. Upon filing such transeript and papers in the office of the clerk
of the court to which the same were certified the cause shall be dock-
eted and proceeded in as though it had originated in that court.

8. The costs occasioned by such change of venue shall be paid by
the applicant and not taxed as a part of the costs of the case and the
clerk may require the payment of such costs before the transeript and
papers are transmitted as aforesaid.

9. No dizcontinuance shall result from the papers not being trans-
mitted and filed in due time in ‘the manner afore

4n ; said provided such
tailure was not owing to the negligence of the pl

aintiff in the cause.

CHAPTER 5.
OF THE MANNER OF COMMENCING ACTIONS.

~ Seeron 1. Actions originating in the district court are to be com-
menced by serving the defendant with the notice hereinafter de-
scribed. ¥ P
2. Such notice is to be known as the original notice and must in-
form the defendant of the name of the plaintiffi—that on or before a
certain day therein named a petition will be filed in the office of the
clerk of the district court of county claiming of him (here state
briefly the substance of the remedy sought) and that unless he ap-
pears, and pleads thereto by (stating the time when by law or by the
rales of court he is required to plead) default will be entered against
him and judgment rendered thereon. Jog
* 3. If the petition is not filed by the time thus fixed or if not filed ten
days before the first day of the next term the action will be deem-
ed discontinuegi_ unless good eause be shown for the failure.
4. If the notice is'placed in the hands ‘of the sheriff for service he
must note thereon the time when thus left with him.
' 5. The notice may be served by any person not a party to the ac-
t‘mn and eipher'vvithin o without the limits of the state.
6. If served out’ of the county,in which the suit' is pending return
may be made by mail and the postage thereon taxed among the costs.

—
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7. If not served ten days before the then next term the cause shall
stand continued unless a trial be had by consent of parties.

8. The service is to-be made by reading the notice to the defendant
and giving him a copy if demanded. = If not found he may be served
by a copy left at his usual place of residence with some member of
the family more than fourteen yecars of age.

9. Unless previously served with a copy of the petition the defend
ant may at any time require a copy thercofto be sent to him through
the post office directed to any place he may designate.

10. The return must state the time and manner of making the ser-
vice. If made by leaving a copy as aforesaid it must state at whose
house and the name of the person with whom the same was left or a
sufficient reason must be given for omitting to doso. If served per-
sonally it must state whether a copy of the petition was required and
if so to what point it was to be directed.

11. The plaintiff may notify either of the defendants that no person-
al claim is made against him in which case a copy of that notice must
accompany the return. If after such notice and return such defend-
ant unreasonably defend the action he must pay costs to the plaintiff.

12. Upon a return of “not found” as to all or any of the defendants
service on such defendantz may be made by giving notice of the
commencement of the action for four weeks successively in some
newspaper printed as conveniently as practicable to the court where-
in the suit is pending to be determined by the clerk of the court.

13. If the state is defendant service may be made upon the gov-
ernor, sceretary of state, or auditor. If a county upon the judge or
clerk of the county court. If any other civil corporation upon a
trustee or other officer thereof.

14. Where action is brought against a corperation of any other
description service may be made upon either of its officers or upon
any clerk engaged in the active management of the ordinary business
of the corporation.

15. If brought against a partnership or corporation having no offi-
ces service may be made upon any member thereof or upon any
agent employed in the general management of their business.

16. If against a minor or insane person service must be made upon
the defendant personally and'in case of insane defendants or those
under the age of fourteen years service must be made upon the father
mother or guardian’ and if there "be '‘none 'such within the state then

"
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“upon the person havi
there be any.

17. Upon being served with notice in either of the methods herein-

before preseribed the defendant shall be considered in court
18. When a part of the defendants w :
served with process cannot be found the pl
service upon them by publication may pr
fendants were in court but the Jjudgment
valid as to those not served until on scire
opportunity of showing cause against the judgment
19. The service of. papers is sufficiently proved .
:E“IRST—By the written admission of the defendajnt.
Secono—By the return of the sheriff
him.
Trro—By the affidavit of a
i By A pubrlly other person who made the same.

———

CHAPTER 6.
OF THE PLEADINGS.

Seeriox 1. All technical fo
by abolished.
2.  Any pleading which
deemed sufficient.
First—When to the comr
ble certainty of meaning;
Secono—When by a fair and na
stantial cause of action or defence.
3. If defective in the first 6}
tion shall direct a more s
of demurrer.

45. The first pleading on the part of the
which must contain a statement of th
action as well as

Ject of the action

5. The defenda

rms of action and of pleadings are here-
possesses the following requisites shall be
non understanding it conveys.a. reasona-
tural construction it shews a sub-

.fthe above particulars the court on mo-
pecific statement—if in the latter it is ground

plaintiff is the petition
¢ e facts constituting the cause of
a claim of the remedy sought. If money be the ob-
the amount demanded must be stated.

nt shall demur or answerior do both on or hefore

r

ng the legal care and control of such person if

ho should be individually
aintiff instead of procuring
oceed as though all the de-
in such cases shall not be
facias they have had a full

of the county when made by

lcation in the manner above required.

')1‘,
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the morning of the second day of the term at which he is required to
appear unless the court by general rule or special order otherwise di-
rect.

6. The demurrer may be to one portion of the petition and the an-
swer to another or each may apply to the whole.

7. In the latter case the answer shall not be held to over rule the
demurrer, but the issues growing out of such pleadings shall be dis-
posed of in theirorder.

8. The defendant may also set up by way of set-off, or cross action
any claim which would have been the subject of an action against
the plaintiff and which was held by the defendant either matured or
not at the time the suit was commenced. But *such claim must be
matured at the time it is so offered as a set-off.

9. Where the answer contains new matter by way of avoidance or
set-off, the plaintiff may reply thereto by demurrer or otherwise and
like proceedings shall if necessary be continued by way of rejoinder
or further pleadings until a final issue is joined.

10. Each pleading subsequent to the petition shall in relation to
every affirmative allegation to which it should respond contain a spe-
cific admission or denial—or it must state some sufficient reason for
not doing so. Allegations not thus responded to will be taken as
true.

11. Where the pleading thus shews a reason for not admitting or
denying a previous allegation it shall for the purpose of forming an
issue and putting the other party to the proof be regarded as a dental
of the truth thereof.

12. The plaintiff in his petition may at his option requizre the an-
swer of the defendant to be given under oath. And in like manner
the party filing any subsequent pleading setting forth new matter
may require the reply thereto to be given under oath.

13. Any pleading thus required to be made under oath shall be
considered as evidence in the cause of equal weight of that of a dis-
interested witness provided it be sworn to by the party himself who
was called upon to answer but not otherwise.

14. The pleading thus calling for a reply under oath must itself be
sworn to. If sworn to by any other than the party himself he must
show that he has reasonable means of information on the subject and
what those means are. o3 ; i

15. When the reply under oath is to create much delay or inconve-
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aience the court may require satisfactory evidence (by oath of the
part?r or otherwise) that such sworn reply is important. :
16. Such. reply must be sworn to by the party himself or some one
of the parties where there are several or by some one showin him“
self to be possessed of equal information with the party on the sib' ;
matter thereof and that he has authority to make such sworn repl Jei
No pleafiing verified as above required can be used in a Crillll)irl‘lal
brosecution against the party; nor can a party be compelled to state
facts wh'ich if true would subject him to a prosecution for Ir"elony.\
17. Either party may make a supplemental pleading alledging any

material facts which have come to his knowledge since the filing of *®
t=)

his former pleading.

18. When a pleading is founded upon a written instrument or ac-
count., a copy thereof must be annexed to such pleading or it will be
dU:fﬁCIGHt ground for a demurrer thereto. A set off’ is a pleading
within the meaning of this section. i

19.. Sevsral causes of action may be united in the same petition
;pfrovlided they afiect all the parties thereto in the same eapacitics and
it suit on all mlght. be brought in that county. = But the court to pre-
x ent confusl.on thereon may direct all or any portion of the issues
Jjoined therein to be tried separately.

20. Each party may s in eith

e . v v « . (} o < e Y i 3 1 1fle
i achy :{,.ny may state in either of his pleadings as many differ-
ent grounds ot action or defence as he may think material

€ m o 2 .3 ¢ J3

1. The court on motion may cause irrelevant, redundant or scan-
dalous maiter to be expungedfrom any pleading

n =

22.' Demurrers for formal defects are abolished.  Those for sub-
-atanu.al defects must set forth the true ground of objection to the
pleading demurred to.

) 3 - o 1

23. Upon the determination of any demurrer the failing party may
:mmnd or plead over upon such terms as the court deems just or as
1t may by general rule prescribe.

24. No cause shall be continued in eonsequence of the amendmient,
of ‘any pleading unless the court is satisfied that substantial justice
requires such continuance.

i3 Ltes :

25. Immaterial variances errors or defects may be disregarded or
the court may direct an amendment without costs.
h26'. No variance error or defect shail be deemed material unless
g e court is satisfied that the objecting party will be prejudiced by

lsre = . . 4 A o oy ¥
garding it or by allowing it to be amended. = In such cases

D))
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amendments shall be allowed in any stage of the proceedings upon
such terms ag the court deems just.

27. The court may allow material amendments at any stage of the
proceedings upon such terms and subject to 8uch rules as they may
preseribe.

28. If an original pleading or paper be lost or withheld by any
person the court may authorize a copy thereof to be filed and used

instead cf the original.

CHAPTER 7.
OF THE TRIAL AND ITS INCIDENTS.

Snemox 1. The clerk shall keep a calender of the causes pending in
his court arranging the civil and criminal causes respectively in the
order of their commencement and shall furnish the court and bar each
with a copy at every term of the court. L

2. The court may in its diseretion direct the clerk to apportion the
causes for as many days of the term as shall be thought necessary.
The clerk shall thereupon issue subpeenas for witnesses returnable on
the days respectively on which the causes are set for trial.

Except where otherwise provided causes shall be tried at the first
term after they are commenced unless reasonable causes for a con-
tinuance be shown.

4. When time is asked for making application for a continuauce
the cause shall not loose its place on the calender or it may be con-
tinued at the option of the other party and at the costs of the party
applying therefor.

5. Continuances shall not be granted for any cause growing out of
the fault or negligance of the party applying therefor. Subject to
this rule they may be allowed for any cause which satisfies the court
that substantial justice will thereby be more nearly attained.

6. Actions for a continuance on account of the absence of wit-
nesses must be founded on the aflidavit of the party, his agent or at-
torney showing that due diligence has been used to obtain such testi-
mony—also the name and residence of such witness—what particular

REVISED CODE.—30
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facts he expects to prove by him—and that he knows of no other wit-
ness by which such facts can befully proved.

7. If the opposite party will admit that the witness if present would
swear to the facts thus stated the cause shall not be continued.

8. A seperate trial between the plaintiff and any or all of several
defendants may be allowed by the court whenever in its opinion jus-
tice will be thereby promoted.

9. The marriage of a party is no sufficient ground for a continu-
ance nor shall a cause be continued on account of the death of a par-
ty unless the court is also satisfied that further proceedings cannot
then take place without causing substantial injury to some of the
parties.

10. Issues of law shall first be tried but by going to trial on an is-
sue of fact without objection a party shall be deemed to have waived
his demurrer.

11. Upon the decision of ‘a demurrer if the unsuccessfil party fail
to amend or plead over the same consequences shall ensue as though
a verdict had passed against the plaintiff, or the defendant had made
default, as the case may be.

12. Issues of fact shall be tried by the court unless one of the par-
ties require a jury. Where a jury is thus required a fee of three dol-
lars shall be assessed against the party having to pay the cost of trial.

13. Where a jury trial is demanded the clerk shall select twelve
Jurors by lot for the regular panel.

14. The plaintiff’ first and afterwards the defendant shall complete
their challenges for cause. They may then in turn in the same order
have the right to challenge one Juror each until each shall have per.
emptorily challenged five jurors but no more.-

15. After each challenge the vacancy shall if required be filled be-
fore further challenges are made and any new juror thus introduced
may be challenzed for cause as well as peremptorily.

16. Or where both parties desire it a struck jury may be ordered
whereupon eighteen jurors shall be called into the box and the plain-
tifffirst and then the defendant shall strike out one juror in turn until
each has struck out six and the remaining six shall try the cause.

17. Where the requisite number of jurors cannot otherwise be ob-
tained the sheriff shall select talismen to supply the deficiency from
the by-standers or the body of the county. _

18. At any time before the cause is finally submitted to the court

by
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or jury either party may be permit‘.ced by the.court to give ful'the; teli;
timony to correct an evide;xt .oYers:iht or Iirllésgt:ke but terms may
i the party obtaining this priv ] :
lmfs()) ?ex()iv?ngzzver iE thtz opinion of the court it is proper that .the jury
should have a view of the localities connectt?d with thf-ﬁ pending co(rll-
troversy it may order them to be conductec.l in a body in the custody
of proper officers to the place. And -while thu§ absent n(; pexc-sor:
must speak to them on any subject connfa(.:ted W}th the t;la ex epe
in a public manner to point out the localities which they have com
) ;z){a Izltnztily time before the cause is subrr.litted to' the jury they m.?y
be permitted to separate under the proper }nstructlons of the fcomt. ]
1. After the cause is submitted to the jury they must be kept g
gether without drink except water and without food except when oth-
i irected by the court. \ _
er‘;’;e I%lz'fer theyempannelling of the jury and‘ before verdict a Ju(;or
becomes sick so as to be unable to perform his duty he may be tl;-
charged. In such cases unless otherwise arr.anged by consent . Oi
vacancy thus made must be filled and t}.le trial commence jinew 54
the court may in its discretion order the jury to be discharged an
empanneled. '
ne~;v3 ?r{?ponpretiring for deliberation the jury may take ?nth th(?mtil(:
papers except depositions which have been received as evidence in
cagz(.a.While the jury is absent the court may adjourn from tlij tor
time in respect to other business but is t(.) be deemed‘ open fo';' ev elz
purpose connected with the callllse su(k;rmtted to the jury until a ve
ict is rendered or the jury discharged. .
dlcgﬁfs\;?}rll:n by conseth tﬁlge jury have been permitt.ed .to SGE}] t?eli
verdict and separate before it is rendered—such sealing is equiva ;nu
to a rendition and recording thereof in open ?ourt. The jury sl a
not be polled nor shall they be permitted to dlsagTee. thereto unless
such a course has been agreed upon between the parties. .
26. In every action for the recovery of money or‘ﬂy or for ‘sp(:lm‘ c
real or personal property the jury in their discretion may render a
1 or special verdict. :
geg?‘aln alllf)ther cases the court may direct the jury to find a special
verdict upon all or any of the issues or may direct them to return a




236

general verdict upon parti i
i pon particular questions of fact to be stated in wri-
28. Where an action i

is for the recovery of money onl jury
shall assess the amount of the recovery. e g
Wl?}?t hThf; verdict shall in all cases be returned in writing and filed
: e clerk and. entered upon the record after having been put in
orm by the court if necessary. i

30. The verdict shall be sufficient i
cl . . ok
eicusl o ety ent in form if it expresses the inten-
la‘?, 1. ’ghi C]}ialf"g(:] of the court shall be confined strictly to matters of
law and shall if desired by either party in writi i
e e party 'be in writing and placed in
32. The court may in its di i i
: y in its discretion require any instructi
o : : ructi 8
h}‘elthu party to be committed in writing. f b
]e;?:. EPIO;)] a -U;lal of a question of fact by the court its decision - if
requested by either party shall be given i iti i ;
; Y 8 > given in writing stating the facts
_ound and the conclusion founded thercon sept:;ratel Dall hi }:
shall be entered upon the record. / iper
34. D i
b 1:hreAr}yf or all of the matters involved in any suit may be sibmitted
. 1 e referees unless one of the parties object thereto. A different
number ?f referees may be fixed upon by consent :
m::%fapW I?ef[et }‘:hc parties cannot agree upon the referees, the court
ay appoint them or it may all ; 7 i
N e y allow each party to select one and itself
fmi&l Tlllxe referees when selected shall stand in place of the court
and shall possess the same power to pr :
Gl ] preserve order. They may be
:]e:iu'lrgd to state ‘the facts found and upon them the court ‘shall);'en-
thei‘1]‘11 nger%t. The court may upon  a sufficient showing set aside
: rt,pfnt in Whole or in part and refer the matter anew or any part
hereof either to the same or other referees ?
lej:(.i }t3y the consent of the court and parties any person may be se-
.mde“1 ?1 a(tzlt as judge for the trial of any particular cause or question
: ritle thus acting h S : ;
i & he shall possess all the powers of the district
38. W : i
g thzv l;ere a set-off’ is proved a balance shall be struck between it
N e ;emand established by the plaintiff for which balance Jjudg-
o sI a llll)e rendered in favor of the party entitled thereto. z
e I.Chenl all other cases judgment shall be rendered in accordance
aw and the facts found in either of the modes above provided

U

s
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40. Damages are rec overable at the same rate to which the plain-

tiff would have been heretofore entitled for the same substantial cause
of action. ' :

41. The plaintiff’ cannot take a nonsuit without the consent of the
defendant after the latter has claimed a set-off—but he may in such
cases at any time before the jury retire to consider of their verdict
dismiss his cause of action leaving the defendant to proceed on his
set-off or counter claim in the capacity of plaintiff.

492. The defendant may in like manner withdraw his counter claim
at any time before the jury withdraw.

43. Where there is no counter claim to be considered the plaintifl
may at any time before the jury return with their verdict submit to
nonsuit at his own costs.

44. If inany of the cases contemplated 'in ‘the last three sections
the trial is by the court instead of being by a jury the taking a non-

suit—the dismissal of the cause of action—or the withdrawal of the
counter claim therein provided for may take place at any time before
the court is prepared to make its decision on the question of fact but
not afterwards.

45. Either party may except to any decision or opinion of the court.
If for matters oceuring during the trial the exceptions must be taken
and reduced to writing before the verdict is rendered unless other-
wise arranged by consent and where a bill of exceptions is subse-
quently filed such consent shall be presumed unless the contrary is

shown by the record.

46. Such exception must be in writing but the court may allow
such time as may be deemed reasonable to settle and reduce the same
to form.

47. If the truth of the case be fairly stated in such bill of excep-
tions the judge shall sign the same and it shall thereupon become a
part of the record of the case.

48. Motions in arrest of judgment or for a new trial must be made
within a reasonable time and at the term  of the ' court at which the
trial took place.

49. The party making such motion shall forthwith furnish the coun-
gel of the opposite party aswell as the court with a copy of the points
upon which he relies which points must be plainly and particularly

sct forth. i
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50. In applications for new trials the afidavits of jurors or officers
of the court may be taken and used in relation to such application ;

51. Costs shall be recovered by the successful against the loei.n

rarty.  But where the plaintiff is successful as to part of his d(*g:

nands and fail as to others an equitable apportionment of costs may

'e made by the court. :

52, The aggregate amount of costs of the parties adjudged against
the losing party shall be added to and become a part of th: judg?nenl

54. Costs may be returned by the court and the judvmeﬁt correct:
ed in that respect at any time before it is paid off andbsatisﬁed

55. All final adjudications of civil actions are judgments .

56. Judgments may be rendered for or against on: or m(;re of sev-
eral plaintiffs or defendants or the court when praeticable may deter-
mine the ultimate rights of the parties on each side as between them-
selves and give judgment accordingly.

57. A judgment may be rendered for or against one or more of sev-
eral plaintiffs or defendants before the case is ripe for decision as to
all where such a course will not unjustly prejudice the interests of
other parties. ’

58. In cases where the title to lands is involved and is finally settled
or determined the clerk shall make a complete record of the whole
cause and enter it in the proper book. But in no other case need a
complete entry be made except at the request of a party who pays be;
forehand the expense of such record.

59. In actions on penal bonds the petition must set forth the breaches
anld the judgment rendered thereon must be for the actual damages
only.

60. When any judgment is set aside or satisfied by execution or
otherwise the clerk shall enter a memorandum thereof in the column
left for that purpose in the judgment docket.

61. The relief granted to the plaintiff cannot exceed that which he
has demanded in his petition. - In other respects the court may grant
any relief consistent with the case made.

62. The defendant may at any time submit to any judgment which
shall be agreed upon between the parties which must T)e in writin
and filed with the clerk unless done in open court. g

63. .N onsuits when allowable or judgments by agreement may take
placein vacation. In such cases the clerk may at once make the en-
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try accordingly and execution thereon issued forthwith unless other-
wise agreed upon between the parties.

64. The provisions in this title relative to juries are intended to be
applied to the court when acting as'a jury in the trial of a cause so
far as they are applicable and not incompatible with other provisions

herein contained.

CHAPTER 8.

JUDGMENT BY DEFAULT.

Spotion 1. If the defendant fails to file his answer or other plead-
ing by the time prescribed or if having pleaded he withdraws his
pleading without permission or authority to replead judgment by de-
fault may on motion of the plaintiff be entered against him.

2. The district courts may provide by rule for entering default in

vacation.
3. When service has been made by publication only and no ap-

: pearance had, default shall not be entered until proof has been made

that a copy of the petition and notice was directed to the defendant
through the post office at his usual place of residence (stating the
place) in sufficient time for his appearance or that such residence ig
unknown to the plaintiff or his attorney or business agent and could
not with reasonable diligence be ascertained.

4. Default may be set aside on such terms as the court may deem
just but not unless an affidavit of merits be filed and a reasonable ex-
cuse be shown for having made such default, nor unless application
‘be made therefor at the term on which the default was entered or if
entered in vacation on the first day of the next succeeding term.

5. When the action is for a money demand and the amount ot the
‘proper judgment is a mere matter of computation the clerk shall as-

gess the amount.
6. When long accounts are to be examined the court may refer the

;iatter to referees.
7. In other cases the court shall assess the damages unless a jury

be demanded by the party not in default.

e |
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" 8. The defendant may appear at the time of the assessment and
cross-examine the plaintiff’s witnesses but for no other purpose.

9. The proper amount having been ascertained by either! of the
above methods judgment shall be rendered therefor.

10. Where the proceedings are of an equitable character the court
upon reading the pleadings and proofs and hearing the testimony of-
fered shall render such judgment as is consistent with the rules here-
tofore observed in chancery cases.

11. When judgment by default is rendered against any defendant

who has not been personally served the court before issuing process
to enforce such judgment may require the plaintiff to give security to
abide the future order of the court' as contemplated in the next suc-
ceeding section.
32, I such defendant or any person legally representing him shall
at the next term of the court after being notified of the Jjudgment
and within one year after the rendition thercof' petition the court to
set aside such judgment and shall give such security and comply with
such conditions as the court shall direct the court may in its discre-
tion open the judgment and permit the defendant to defend against
the petition. i

13. Such proceedings shall not disturb the rights of bona fide pur- .

chasers of property under the judgment thus set aside but the court
may make such order on behalf of the defendant and against the
plaintiff’ as the circumstances of the case require.

CHAPTER 9.
JUDGMENT BY CONFESSION.

Secrion 1. A judgment by confession without action may be en-
tered by the clerk of the district court or by a justice of the peaceif
within his jurisdiction in the manner hereinafter prescril;ed.

2. Buch confession can only be for money due or to become:due
or to sccure any person against contingent liabilities on behalf of the
defendant and must be for a specified sum.

8. A statement in writing must be made and signed by the defen-
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dant and verified by his oath'to the the following effect and filed with
the clerk or justice of the peace.

Frsr—For the money due or to become due it'must state concisely
the facts out of which it arose and that the sum confessed therefor is
justly due or'to become due as the case may be. :

Seconp-—If for the purpose of securing the plaintiff against a con-
tingent liability it must state concisely the facts constituting such lia-
bility and must show that the sum confessed therefor does not exceed
the same.

4. If in the district court the clerk shall thereupon make an entry
of judgment in his court record for the amount thus confessed and
five dollars costs and shall issue execution thereon forthwith unless
otherwise stipulated by the defendant in his confession.

5. If in a justice court he shall thereupon enter a judgment on his
docket with one dollar costs and issue execution as above directed.—
if a transcript of such judgment be filed with the clerk of the district
court a copy of the statement must be filed with it. :

6. Upon an authority given before this law takes effect and which
was valid when given judgment may be rendered up as herein men-
tioned or as nearly so as the circumstances of the case will permit.

CHAPTER 10.
OF SUBMITTING CONTROVERSIES WITHOUT ACTION.

Secrion 1. Parties to a question in difference which might be the
subject of a civil action may present an agreed statement of the facts
thereof to any court having jurisdiction of the subject matter.

2. It must be shown by-affidavit that the controversy is real and
that the proceeding is in good faith to determine the rights of the par-
ties thereto. = ¢ A 7 4

3. The court must theteupon hear and determine the case and the

" judgment rendered thereon will be the same in all respects as though
- suit had been regularly brought-and will be followed by the same coii-
4 ~:éie,q‘uences'. ity - syt i

vl a0
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CHAPTER 11.

OF ATTACHMENT AND GARNISHMENT.

Skcrion 1. In an action for the recovery of money the plaintiff may
cause any property of the de‘endant which is not exempt from execu-
tion to be attached at the commencement of or during the progress of
the proceedings by pursuing the course hereinafter prescribed.

2. If it be subsequent to the commencement of the action a sepe-
rate petition must be filed and in all cases the proceedings relative to
the attachment are to be deemed independent of the ordinary proceed-
ings and only auxiliary thereto.

8. The petition which asks an attachment must in all cases be sworn
to. . It must state that as the affiant verily believes the detendant is o
foreign corporation or acting as such—or that he is a non-resident of’
tl}e state—or that he is in some manner about to dispose of er remove
his property out of the state without leaving sufficient remaining for
the payment of his debts—or that he has disposed of his propert; (in
whole or in part) with intent to defraud his creditors—or that he has
absconded so that the ordinary process cannot be served: upon him.

4. If the plaintiff’s demand is founded on contract the petition must
state that something is due and as nearly as practicable the amount
which must be more than five dollars in order to authorise an att
ment.

5. The amount thus sworn to is intended as a guide to the sherifi
who must as nearly as the circumstances of the case will permit levy
upon property fifty per cent greater in value than that amount.

6. If the demand is not founded on contract the original petition
must be presented to some judge of the Supreme or District court or
the judge of the county court who shall make an allowanee thereon of
the amount in value of the property that may be attached. The pro-
visions of this section only apply to cases in the District court.

7. The property of a debtor may be attached previous to the time
when the debt becomes due where nothing but time is wanting to fix
an absolute indebtedness and where the petition in addition to that
~ fact states that the defendant is about to dispose of his property
with intent to defraud his creditors or that he is about to remove from
the state and refuses to make any arrangament for securing the pay-

ach-
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ment of the debt whien it falls due. and which, contemplated removal
was not known to the plaintiff at the time the debt was contracted.

8. Before.any property can be attached:as aforesaid the plaintiff
must file with the .clerk a bond for the use of the defendant with sure-
ties to be.approved by the clerk in the penalty at least of double the
value of the .property sought to be attached and in no case. less than
two hundred and fifty dollars if in the District Court norless than fifty
dollars.if in the justices court conditioned that the plaintiff will pay
all damages which the defendant may sustain by reason of the wrong-
ful suing out-of the attachment.

9. In an action on such bond the plaintiff therein may recover if
he shows that the attachment was wrongfully sued out and if wilfully
wrong he may recover exemplary damages. Nor need he wait until
the principal suit is determined before he bring suit on the bond.

10. Whera suits are properly commenced in the District court of
any. county. the auxiliary process of attachment may run into any oth-
er county where property of the defendant can be found.

11. The clerk shall issue a writ of attachment directing the sherifl
of the county therein named to attach property of the defendant to the

_ requisite amount therein stated. !

12. The sheriff shall in all cases attach the amount of preperty-di-
rected if sufficient not exempt from execution be found in his county
giving that in which the defendant has a legal and unquestionable ti- .
tle a preference over that in which his title is doubtful or only equitable.

13. Writs of attachment from the. District court: may be thus

_gent into different counties at the same time but - if more property be

attached, in the aggregate than the plaintiff is entitled to hold in that
manner he must abandon the overplus and pay all costs incurred in
relation to it.

14. Stock or interest owned by the defendantin any company and :
also debts due him or property of his held by third persons may be at- -
tached. '

15. The mode of attachment must be as follows: - ‘

First—By. giving the defendant in the action if found within the
county and also the person occupying or in psssession of the property

[if it be in the hands of a third person. notice of such attachment.

Secoxp—If the. property is capable of manual delivery the sheriff

.moust take it into his custody.if it can be found.

Tump—Stock in a company is attached by notifying the President
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‘shall be entered up against him accordingly unless he'prefers paying
or delivering the same to the sheriff as above provided.

28. Property attached otherwise than by garnishment is bound
‘thereby from the time of the service of the attachment only.

29. All money attached by the sheriff or coming into his hands by
virtue of the ,proceeding in attachment shall forthwith be paid over
to the clerk to be by him retained till the further action of the court.

30. The defendant may any time before judgment ‘discharge the
property attached or-any part thereof by giving bond with surety to be
approved by the sheriff in a penalty at least double the value of the

property sought to be released conditioned that such property orits .

estimated value shall be delivered to the sheriff to satisfy ' any judg-
ment which may be obtained against the defendant in that suit with-
in twenty days after the rendition thereof. This bond shall be filed
with the clerk of the conrt.

31. To determine the value of the property in such cases unless the
parties agree otherwise the sheriff shall summon two disinterested
persons having the qualification of jurors who after being sworn by
him to make the appraisement faithfully and impartially shall pro-
teed to the discharge of their duty.

. 32. If such persons disagree as to the value of the property the
sheriff shall decide between them.

..83. In an action brought upon the bond above contemplated it shall
be a sufficient defence that the property for the delivery of which the

‘bond was given did not at the time of the levy belong to the defen-

dant against whom the attachment was issued.

34. The sheriff must in all cases return an inventory of the proper-
‘ty attached as well as the appraisement above provided for in c ases
where such appraisement has been made. '

35. When the sheriff thinks the property attached in danger of se-
rious and immediate waste or decay he may summon three persons
having the qualification of jurors to examine the same. If they are
‘of the opinion that the property requires soon to be disposed of they
shall specify a day beyond which they do not deem it prudent that it
should be kept in the hands of the sheriff. He shall thereupon give,
the same notice as for the sale of goods on execution and for the same
length of time unless the condition of the property renders a more im-
mediate sale necessary. The sale shall be made accordingly.
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36. The money arising from such sale shall remain in the hands of
the clerk to abide the event of the suit.

87. The word “ sheriff” as used in this chapter is meant to apply
to constables, where the proceedings are in a justice’s court.

38. When the procé'edings are in a justice’s court the justice is to
be regarded as the clerk of the court for all the purposes herein con-
templated.

sOHAPTER 12.

«OF 'EXECUTIONS.

Seerow 1. Judgments or orders requiring the payment of meney

~or the delivery of the possession of property are to be enforced by ex-

ecution. Obedienoe to those requiring the performance of any other
act is to be coerced by attachment for contempt.

9. Executions may issue at any time within five years from the en-
tering of the judgment. '

3. After the lapse of five years such execution can only issue after
sueing out a scire facias and obtaining the requisite order of the
court thereon.

4. Executions from the district eourt may issue in the first instance
into any county which the party ordering them may direct.

5. When sent into any county other than that in which the judg-
ment was rendered return may be made by mail. But money cannot
thus be sent except by the direction of the party entitled thereto or
his attorney.

6. The execution must intelligibly refer to the judgment stating the
time and place at which it was rendered the names of the parties

thereto—its amount—and the amount  still to be collected thereon if -

for money and if not for money it must state what specific act is re-
quired to be performed.

7. Where the judgment is against the husband and wife the execu-
tion may issue against the property of either or both of them.

8. Stock or interests owned by the defendant in any company and
also debts due him and property of his in the hands of third persons
may be levied upon in the manner provided for attaching the same

e
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and the proceédings by garnishment shall be the same as nearly as
practicable.

9.-Bank bills and other things in action may be levied upon and
sold or appropriated as hereinafter provided and assignments thereon
by the officer when necessary shall have the same effect as if made
by the defendant and may be treated as so made.

10. After the rendition of judgment any person indebted to the de-
fendant in execution may pay to the sheriff the amount of such in-
debtedness or so much thereof as is necessary to satisfy the execu-
tion and the sheriff’s receipt shall be a sufficient discharge therefor.

11. Public buildings owned by the state or any county, city, school
district or other civil corporation and any other public property which
is necessary and proper for carrying out the general purpose for
which any such corporation is organized are exempt from execution.
The property of a private citizen can in no case be levied upon to
pay the debt of civil corporation.

12. In case no property is found on which to levy which is not ex-
empted by the last section or if the judgment creditor elect not to is-
sue execution against such corporation he is entitled to the amount of
his judgment and costs in the ordinary evidences of indebtedness is-
sued by that corporation. And if the debtor corporation issues no
script or evidences of debt a tax must be levied as early as practica-
ble sufficient to pay off the judgment with interest and costs. :

13. A failure on the part of the officers of the corporation to com-
ply with the requirements of the last section renders them personally
responsible for the debt.

14. The following property of private individuals is also exempt
from execution. All wearing apparel kept for actual use and suita-
ble to the condition of the party and trunks and other receptacles to
contain the same, one musket or rifle, the proper tools instruments or
books of any farmer mechanic surveyor physician' teacher or profes-
* sor.  The horse or team and wagon or other vehicle with the proper
harness or tackle by the use of which any phisician public officer far-
mer, teamster or other laborer habitually earns his living. = All libra-
ries, family bibles portraits ‘and paintings. A seat or pew occupied
by the debtor or his family in any house of public worship and an in-
terest in a public or private burying ground net exceeding one aere
for any one defendant. .

+15. If the debtor is the head of a family there is further exempt
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his homestead as provided by law one cow and calf one horse unless
a horse has previously been exempted—fifty sheep and the wook
therefrom five hogs and all pigs under six months old—the necessary
food for all animals exempt from execution for sixty days. All flax
raised by the defendant and the manufactures therefrom, one bed-
stead and the necessary bedding for every two in the family. = All
cloth manufactured by said defendant not exceeding one hundred
yards in quantity—household and kitchen furniture not exceeding one
hundred dollars in value, all spinning wheels and looms and other
instruments of domestic labor kept for actual use and the necessary
provisions and fuel for the use of the family for six months.

16. The earnings of such debtor for his personal services or that of

his family atany time within ninety days next preceding the levy
are also exempt from execution and attachment.

17. The officer shall in all cases as far as practicable select such
property and in such quantities as will be likely to bring the exact
amount required to be raised as nearly as practicable.

18. He must execute the writ by levying on the property of the
judgment debtor collecting the things in action by suit in his own
name if necessary or by selling the same—selling the other property
and paying to the plaintiff the proceeds or so much thereof as will
satisfy the execution. '

19. The sheriff must give four weeks notice of the time and place
of selling real property and two weeks notice of that of personal pro-
perty.

20. Such notices shall be given by being posted up in at least three
public places of the county one of which shall be at the place where
the last district court was held. In addition to which in case of the
sale of real estate or where personal property to the amount of two
hundred dollars or upwards is to be sold there shall if either party
make of the sheriff a written request therefor be two publications of
such notice made in some newspaper printed in the county if there
be one. 3

21. An officer selling without the notice above prescribed shall for-
feit one hundred dollars to the defendant in execution in addition to
the actual damages sustained by either party but the validity of the
sale is not thereby affected.

22. The sale must be at public auction between nine o’clock, AM.
and sunset. | , ) 3
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23. Where there .are no bidders, or where the amount offered is
grossly inadequate or where for any cause the sale is prevented from
taking place on the day fixed the sheriff may postpone the sale for
not more than three days without being required to give any further
notice thereof but he shall not make more than two such postpone-
ments.

24. Where property sells for more than the amount required to be
collected the overplus must be paid to the defendant unless the offi-
cer have another execution in his hands on which said everplus may
be rightfully applied.

25. If the property levied on sell for less than sufficient for that
purpose the plaintiff may order out another execution which shall be
credited with the amount of the previous sale.” The proceedings under
this second sale shall conform to those hereinbefore prescribed.

26. Where property is unsold for want of bidders the levy still holds
good and if there is suflicient time the property may again be adver-
tised and sold under the same execution or the execution may be re-
turned and a venditioni exponas issued.

27. When the purchaser fails to pay the money when demanded
the plaintiff or his attorney may-elect to proceed against him for the
-amount——otherwise the sherifl’ shall treat the sale as a nullity and may
sell the property again on the same day or after a postpdnement as
above authorised. '

28. Money levied upon may be appropriated without being adver-
tised or sold. The same may be done with bank bills, drafts promis-
sory notes, or other papers of a like character if the plaintiff will re-
eeive them at their par value as cash or if the officer can exchange
them for cash at that value.

29. Where by the endorsement of the .clerk upon the writ it ap-
pears that either of the persons against whom it is issued is only a

surety for some of the others the sheriff shall in selling first exhaust
the property of the principals before he sells any of the property of
the surety. \

30. Where the sheriff has doubts -as to the defendants ownership
-of personal property he may refuse to levy or if he has levied he may
refuse to sell and may surrender the property to the claimant unless
the plaintiff will first give him a bond of indemnity to enable him to
proceed safely.

31. Where personal property is owned jointly by the defendant and
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another the sheriff may take it into custody subject to be relaased by
a delivery bond or a bond conditioned to pay the debt to the value of
the defendants interest in the property levied on.

32. Where a judgment has been obtained against the executor of
of one deceased which his personal estate is insufficient to satisfy the
plaintiff may file his petition in the office of the clerk of the district
court wherein judgment was rendered against the executor heirs .and
devisees of real estate (if there are such) setting forth the facts and
that thereis real estate of the deceased within the state describing its
location and extent and prayingthe court to award execution against
the same.

33. A notice shall thereupon be endorsed upon said petition noti-
fying the persons against whom the Jpetition is filed to appear on the
first day of the next term and shew cause if any they have why the
execution should not be awarded.

34. The petition and notice shall be served and returned in the or-
dinary manner and the same consequences as in civil actions shall
result from not serving them ten days before the next term of the
court.

35. At the proper time the court shall award the execution unless
sufficient cause be shown to the contrary.

36. The nonage of the heirs or devisees shall not be deemed such
sufficient cause.

37. Mutual judgments the executions on which are in the hands of
‘the same officer may be set off the one against the other except that
the costs shall not be so set off unless the balance of cash actually
collected on the larger judgment is sufficient to pay the costs of both
‘judgments -and such costs shall be paid therefrom accordingly.

88. Where real property has been levied upon if the estate is less
than a leasehold having two years of an unexpired term the sale is
absolute. Where the estate is of a larger amount the property is
redeemable as hereinafter prescribed.

39. At the time of the sale the sheriff shall give to the purchaser a
certificate containing a description of the property and the amount
of money paid by such purchaser and stating that unless' redemption
is made within one year thereafter according to law he or his heirs or
assigns will be entitled toa deed for the same.

40. The defendant may redeem such property at any time within
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one year from the day of sale as hereinafter provided and will in the
meantime be entitled to the possession of the property.

41. For the first six months after such sale his right to redeem is
exclusive but if no redemption is made by him at the end of that time
any creditor of the defendant whose demand is ‘a lien upon such real
estate may redeem the same at any time within nine months from
the day of sale. But a mechanic’s lien before judgment thereon is
not of such a character as to entitle the holder to redeem.

42. Any creditor whose claim becomes a lien prior to the expira-
tion of the time allowed by law for redemption by creditors may re-
deem. A mortgagee may thus redeem before or after the debt se-
cured by the mortgage falls due.

43. Creditors having the right of redemption may redeem from each
other within the time above limited and in the manner herein provid-
ed. .

44. The terms of redemption in all cases will be the reimburse-
ment of the amount paid by the then holder added to the amount of
his own lien with interest upon the whole at the rate of ten per cent
per annum together with costs subject to the exception contained in
the next section. But where a mortgagee whose claim is not yet due
is the person from whom the redemption is thus to be made a rebate
of interest at the rate of ten per cent per annum must be made by
such mortgagee on his claim.

45. Where a senior creditor thus redeems from a junior he is only
required to pay off the amount of those liens which are paramount to
his own with the interest and costs appertaining to those liens.

46. But the junior creditor may in all such cases prevent a redemp-
tion by the holder of the paramount lien by paying off that lien or by.
leaving with the clerk beforehand the amount necessary therefor.

47. Wherever a senior creditor redeems from a junior creditor the
latter may in return redeem from the former and so on as often as the
land is taken from him by virtue of a paramount lien.

48. After the expiration of nine months from the day of sale the
creditors can no longer redeem from each other except as hereinafter
provided. But the defendant may still redeem at any time before the
end of the year as aforesaid.

49. Unless the defendant thus redeems the purchaser or the credi-
tor who last redeemed prior to the expiration of the nine months
aforesaid will hold the property absolutely.
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50. In case it is thus held by a redeeming ereditor his lien and the
claim out of which it arose will be held to be extinguished unless he
pursues the course pointed out in the next section.

51. If he is unwilling to hold the property and credit the defenda.nt
therefor with the full amount of his lien he must within ten days after
the expiration of the nine months aforesaid enter on the execution
docket the utmost amount that he is thus willing to credit on his claim.

52. Any unsatisfied lien creditor within ten days after the expira-
tion of the time thus allowed to make the entry required in the last
section may redeem the property by paying the amount of the legal
disbursements of the last holder as hereinbefore regulated added to
the amount thus entered on the execution docket together with in-
terest-and costs.

53. Such redemptioner shall also credit the defendant with the full
amount of his lien unless within ten days after redeeming as aforesaid
he likewise makes a like entry on the execution docket in which case
any other unsatisfied lien creditor may in like manner redeem within
ten days as aforsaid and so on until there are no more unsatisfied
liens or until the expiration of the year for redemption—the defend-
ant having the final privilege of redeeming from the last redemption-
er at the end of the year.

54. The mode of making the redemption is by paying the money
into the clerk’s office for the use of the persons thereto entitled. The
person so redeeming if not the defendant in execution must also file
his affidavit or that of his agent or attorney stating as nearly as
practicable the amount still unpaid and due on his own claim.

55. The clerk shall thereupon give him a receipt for the money
stating the purpose for which it was paid. He must also at the same
time enter in the execution docket a minute of such redemption—of
the amount paid and the amount of the lien of the last redemptioner
as sworn to by him.

56. A creditor redeeming as above contemplated is entitled to re-
ceive an assignment of the certificate issued by the sheriff to the orig-
inal purchaser as hereinbefore directed.

57. Where the property has been sold in parcels any distinct por-
tion may be redeemed by itself.

58. Where the interest of several tenants in common has been
gold on execution the undivided portion of any or either of them nray
be redecmed separately.
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59. The rights of a defendant in relation to redemption are trans-
ferable and the assignee has the like power to redeem..
60. If the defendant or his assignee fail, to redeem the sheriff must

at the end:of the year execute a deed to-the person who is entitled to.

the certificate as hereinbefore provided or his assignee.
61. If the person so entitled: be dead tlie deed shall be made to his

‘heirs but the property will be subject to-the payment of the debts of

the deceased in the same manner as if acquired during his life time.

62. The purchaser of ‘real estate .at'a sale on exeeution need not
place any evidence of his purchase upon record until twenty days af-
ter the expiration of the full time ofredemption: Up to that time the
publicity of'the proceedings are constructive notice of the rights of the
purchaser but no longer.

63. Deeds executed by a sheriff' in pursuance of such sales are pre-
sumptive evidenee of the regularity of all previous proceedings in the
case and may be given in evidenec without preliminary proof.

64. Where real estate has been sold on execution the purchaser
thereof or any person who has succeeded:to his interest may after his
estate becomes absolute recover damages for any injury to the pro-
perty committed after the sale and -before possession is delivered un-
der the conveyance.

65. Lands sold previous to the taking efféct of this act shall be re-
deemed according to the laws heretofore in force

66. The term“defendant” as herein used is intended to designate
the party against whom and the term. “plaintiff” the party in favor of
whom any execution has issued:

67. The provisions of this chapter are intended to embrace pro-
ceedings in justice’s courts so far as they are applicable; and the
term “sherift” and “clerk” are accordingly to be understood as quali-
fied in this chapter in the same manner in. this respect as in that rela-
tive to attachments.

“CHAPTER 13.
PROCEEDINGS SUPPLEMENTARY TO EBXECUTION.

Secrion 1. Where an execution against the property of any judg-
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“ment debtor has been issued from the district or supreme court to the

sheriff of the county where such debtor resides or to the sheriff of the
county wherein the cause was orignally tried in case the said debtor
resides out of the state and is returned unsatisfied in whole or in part
the judgment creditor is entitled to an order for the appearance and.
examination of the said debtor.

2. The like order may be obtained at any time after the issuing of
an execution upon proof—by aflidavit of the party or otherwise—to
the satisfaction of the court or officer who is to grant the same that
any judgment debtor has property which he unjustly refuses to apply
towards the gatisfaction of the judgment.

3. Such order may be made by the court in which the judgment
was rendered or by any judge thereof in vacation or by the county
court of the county to which this execution has been issued as afore-
said or by the judge thereof. And the debtor may be required to
appear and answer before either of such courts or officers or before a
referee appointed by the court or judge who issued the order.

4. The debtor on his appearance may be interrogated in relation
#o any fact calculated to show the amount of his property or the dis-
‘position which has been made of it or any other matter pertaining to
the purpose for which the examination is permitted to be made. And
the interrogations and answers shall be reduced to writing and pre-
served by the court or officer before whom it is taken.

5. If any property rights or credits subject to execution are thus as-
certained an execution may be issued and they may be levied upon
accordingly.

6. Should the judgment debtor fail to appear afier being personal-
ly served with notice to that effect or should he fail to make fuli an-
swer to all proper interrogations thus propounded to him he will be
guilty of contempt and may be arrested and imprisoned until he com-
plies with the requirements of the law in this respect.

7. Upon proof to the satisfaction of the court or officer authorized
to grant the order aforesaid that there is danger that the defendant

will leave the state or that he will conceal himself—the said court or
officer instead of the order aforesaid may issue a warrant for the ar-
rest of the debtor and for bringing him forthwith before the court or
officer authorized to take his examination as hereinhgfore provided.
After being thus brought before the said court or officer he may be
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examined in the same manner and with the like effect asis above pro-
vided.

CHAPTER 14.

‘'WRITS OF ERROR- CORAM NOBIS.

Secrion 47. Any person aggrieved by the judgment of the District
court by reason of any material error in fact may within one year af-
ter the rendition thereof obtain from the clerk of the court which ren-
dered the judgment a writ of error coram nobis returnable to the next
term of said court.

48. Such writ of error does not operate as a supersedeas unless the
party suing out the same give bond in like manner as is required in
cases of appeals to the Supreme court. ' i

49. Notice of the suing out of such writ must be served on the op-
posite party or his attorney at least ten days prior to the next term of
the court or the cause shall be continued to the next succeeding term
unless the defendant in error consents to a trial at the first term.

50. In all cases of affirmance when the original judgment has been
superseded judgment shall be rendered against the plaintiff in error
and his sureties for the amount of the former judgment interests and
costs together with damages at the discretion of the court not exceed-

‘ina ten per cent on the amount of the judgment.

51. The court may prescribe for the service by publication upon de-
fendants who reside out of the state having no known attorney there-
in for the assignment of errors, making up the issue thereon and all
such other matters as are necessary to give full effect to this pro-
ceeding.

CHAPTER 15.
OF THE WRIT OF CERTIORARL.

Secron 1. The writ of certiorari may be granted whenever speci-
ally authorised by law, and also in all cases where an inferior tribunal
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hoard or officer exercising judicial functions is alleged to have ex-
ceeded their proper juriédiction or is otherwise acting illegally where
in the judgment of the court applied to for the writ there is no other
plain, speedy, and adequate remedy.

2. The writ may be grantedby the district court of the proper county
but if to be directed to a district court or the judge thereof then by
the supreme court, and shall command. the defendant therein to cer-
tify fully to thg court from which the samne issues at a specified time
and place a transcript of the record and proceedings as well as the
facts of the case (describing and referring to them or any of them
with convenient certainty) and also to have then and there the writ.

3. If a stay of proceedings is sought the court may require abond
and may fix the penalty and conditions thereof.

4. The motion for this writ must be made on affidavit, and the
court may require a notice of the application to be given to the ad-
verse party or may grant an order to show cause or may in its discre-
tion grant the writ without notice.

5. The writ must be served and the proof of such service made in
the same manner as is presecribed for the original notice in a civil ac-
tion except that the original shall be left with the defendant and the
return or proof of service made upon a copy thereof.

6. If the return to the writ be defective the court may order a far-
ther return to be made and may compel obedience to the writ and to
such farther order by attachment if necessary.

7. When a full return has been made the court must proceed to
hear the parties or such of them as may attend for that purpose and
may thereupon give judgment affirming or annulling the proceedings
below or in its discretion correcting those proceedings and prescribing'
the manner in which the defendant shall proceed farther in the mat-
ter.

8. From the decision of the district court an appeal lies to the su-
preme court as in other cases.

CHAPTER 16.
OF APPEALS FROM THE DISTRICT TO THE SUPREME COURT.

- Beemox 1. Appeals in all cases hereafter tried must be taken with
REVISED CODE—33
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R. Appeals are taken by the service of 5 notice in writing on the
adverse party his agent or attorney and also on the clerk of the court
in which the proceedings were had—,
or some specific part thereof,

3. The clerk of the district court
seript as required in the next section until payment therefor is made
by the appellant and if he sends up such transeript he is in all cases
respansible to the county for the amount of the fee for such transcript.

4. Upon receiving the notice and the payment aforesaid the clerk
shall forthwith transmit to the supreme court a transcript of the re-
cord in the cause or so much thercof as the appellant in writing di-
rects—to which shall be appended the notice of the appeal and the
written directions of the appellant above contemplated (if any.)

5. All proper entries made by the clerk and all Papers pertaining
o a cause and filed therein (except subpeenas, depositions and other
Papers which are used as mere evidence) are to be deemed parts of
the record. But a transeript of motions affidavits and other papers
when they relate to collateral matters should not be certified up un-
less by direction of the appellant. If so certified when not material
to the determination of the appeal the court may direct the person
blameable therefor to pay the costs thereof.

6. The netice of the appeal must be served on the respondent fif-
teen days prior to the next term or the cause will not be then tried
unless by consent of the appellee.

7. A part of several co-parties may appeal but in such a case they
must serve notice of the appeal upon all the other co-parties and file
the proof thereof with the clerk of the supreme court,

8. If the other co-parties refuse to join the

stating the appeal from the same

should not makeout the trans-

¥ cannot take an appeal

afterwards nor shall they derive any benefit from the appeal unless
from the necessity of the cage.
9. Unless they appear and decline to join they shall be regarded
as having joined and shall be liable for their due proportion of costs.
10. The death of any or all of the parties shall not cause the pro-
ceedings to abate but the names of the proper persons being substitu-
ted the cause may proceed. . The court in such cases may in its dis-
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cretion grant a continuance where such a cowrse will be calculated to
of justice.
PI'C;T.O;::I :h(:llfl Sthe Jappeal in any case stay the execution of th.e
judgment unless a bond be filed in the office of the (_:lerk of t.he court
.which rendered the judgment in a penalty aqd with .suretles to be
approved by the clerk thereof COI’-I'ditiOIled that if 'the _]udgrnen‘tfl 9,1)(i
pealed from or any part thereof is affirmed or :]udgmelrlxt 'rzno eret
against him in the supreme court the appellant will pay t eju 23rrllen
and all the damages and costs which ma); be awarded against him
: erwise obey the orders of the court. v
dn?Q(.)tlIlf? It",‘;l() judgrr}lrent was for the payment of money, then the petn-»
alty shall be in at least twice the amount of the Judgment. and cos q
If not for the payment of money the penalty shall be is.ufﬁm}e;nt to sa\I(‘
the appellee harmless from the consequences of taking the appeal.
It shall in no case be less than one hundred dolllars. ;
13. The taking of the appeal to a partof a judgment anfl ?h(;- i-
ling of the bond as above directed does not (I:a(lilsf(;oe:nstay of execution
s 7 portion of the judgment not appeale A '
aslt:. a';'liylepso;]t)lreme cougt W'Tmn it afﬁrms the judg.ment shall allslo ]f
the appellee moves therefor render Jud.gment' against the appe; ?;1,,
and his sureties in the bond above mentioned f:or -the amount 3 1€
judgment damages and costs referred to t}}el'eln in case sue}::1 amla-
ges can be accurately known to the court Wlt.h(.)ut an issue and tria
4 15. If execution has issued prior to the giving of the bond above
contemplated the clerk shall countermand the same. g
16. Property levied upon and not sold at the time su(i1 cot ﬂ )
mand is received by the sheriff' shall forthwith be delivered up to the
j ehtor.
Ju(i%r.n?l?}:ed;;);r;ne court may reverse or aflirm the judgment below
or render such judgment as the district court should have done ac-
ing as they may think proper.
Coz(g.n OL*;;J ch aﬁizmance pof 1an‘y judgment where a stay ofdexe(;}i;
tion was obtained as above contemplated the court may a;w:ai t1:0 .
appellee such damages as itfm}aly .de;m- pr(;per not exceeding twe
T cent. upon the amount of the judgment. ‘ ,
peii)c.erllf thfa supreme court affirm the judgmen.t 11:. may rema,n% thi
cause to the district court to have the same_carned into eﬁ'e.ct. r;l
may itself issue the necessary process for this purpos@ and direct suc
process to the sheriff of the proper county.
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920. If by the decision of the Supreme court the appellant becomes
entitled to a restoration of any part of the money or property that was
taken from him by means of such ' judgment either the supreme or
district court may direct execution or writ of restitution to issue for
the purpose of restoring to such appellant his property or the value
thereof. .

21. Property acquired by a bona fide purchase under a judgment
subsequently reversed shall not be affected by such reversal.

TIPEEPTIE
Of special actions and proceedings.
CHAPTER 1.
REPLEVIN.

" Seerion 1. When the object of the action is to recover the posses-
sion of personal property the petition must in all cases be under oath.

2. It must state that the property (describing it) is wrongfully de-
tained by the defendant—that the plaintiff is entitled to the present
possession thereof—that it was not taken from him by any legal pro-
cess orif so taken that it was exempt from seizure by such process.
It must also state the alledged cause of detention according to his
best knowledge and belief and also the value of the property.

3. He shall also execute a bond to the defendant with sureties to be
approved by the clerk in a penalty" at least equal to twice the value
of the property sought conditioned that hewill appear atthe next term
of the court and prosecute his suit to judgmentand return the property

if a return be awarded and also pay all costs and damages that may be

adjudged against him. This bond shall be filed with the clerk of the
court and is for the use of any person injured by the proceeding.

4. The clerk shall thereupon issue a writ of replevin directed to the
sheriff to take the property therein described and deliver the same to
the plaintifl. = The ordinary original notice must also be sexved on the
defendant in the usual manner.

5. In obedience to such writ the sheriff must forthwith take posses-
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ion of the property if inthe possession of the defendant or his agent

for which purpose he may break open any dwelling house or other en-

closure having first demanded entrance and exhibited his authority if

required. : '

3 6. It a third person claim the property he must be made a co-defen-
ant.

7. If the property sought be not obtained the plaintiff if he estab-
lishes his right thereto shall recover the value of that right. Wheth-
er obtained or not he shall recover the damages he has sustained in
consequence of the illegal detention thereof.

8. If the plaintiff fail to establish his right to the property the defen-
dant shall recover such damages as under the circumstances he shows
himself entitled to.

CHAPTER 2.

ACTIONS FOR THE RECOVERY OF REAL PROPERTY.

Srcrion 1. Any person having a valid subsisting interest in real
property and a right to the immediate possession thereof may recover
the same by action which may be brought against any person acting
as owner, landlord or tenant of the, property claimed.

2. Whenever it appears that the defendant is only a tenant—the
iajndlord may be substituted—reasonable notice thereof being given
him.

3. W’hgre the defendant is a non-resident having an agent for the
property in the state service may be made upon such agent in the
same manner and with the like effect as though made on the princi-
pal.

: 4. The answer of the defendant must set forth under what claim of
mg%lt (if any) he holds possession and if as mere tenant the name and
residence of his landlord must be given.

5..The court may grant continuances in cases of this nature for
reasons of less importance than those required to be set forth in ordi-
nary civil actions. : i3 L

6. .When thc? defendant makes defence it is not necessary to prove
him in possession of the premises,
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7. The plaintiff cahnot recover for the usé and occupation of the
premises for more than six years prior to the commencement of the
action.

8. Where the plaintiff shows himself entitled to the immediate pos-
session of the premises judgment shall be entered and a writ of pos-
session issued accordingly.

9. If the interest of the plaintiff expire before the time in which he
could be put in possession he can only obtain a judgment for dama-
ges.

10. Where there is no proof against some of the defendants the
court may order a discontinuance as to them before the testimony in
the case is closed.

11. Judgments in proceedings of this nature are as conclusive as
those in actions relating to personal property except as herein other-
wise provided.

12. The preceeding section is only intended to apply to interests
existing at the time of the trial and is not intended to prevent a new
action to test the wahd1ty of rights acquired subsequently to the for-
mer trial.

13. The court in its discretion may grant a new trial on the appli-
cation of a party or those claiming under him made at any time
within twe years after the determination of the former trial.

14. The result of such new trial (if granted after the close of the
term at which the first trial took place) shall in no case affect the
interest of third persons acquired in good faith for a valuable conside-
ration since the former trial.

15. But the party who on such new trial shows himself entitled to
lands which have thus passed to a bona fide purchaser may recover
the proper amount of damages against the other party either in the
same or a subsequent action.

16. The party who has been successful in such new trial shall (if
the case require it) have his writ of restitution to restore him his pro-
perty.

17. In an action against a tenant the judgment shall be eonclusive
against the landlord who has received notice as hereinbefore provid-
ed for.

18. It not notified he shall be regarded as a defendant who has not
been served with the original notice and shall be treated accordingly.

19. The plaintiff must recover on the strength of his own title.

(s
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20. The court on motion and after notice to the opposite party may
for cause shown grant an order allowing the party applying therefor
to enter upon the property in controversy and make survey and ad-
measurement thereof for the purposes of the action.

21. The otder must describe the property and a copy thereof must
be served upon the owner or person having the occupancy and con-
trol of the land.

22. Where the plaintiff in an action of this nature is entitled to
damages for withholding or using or injuring his property the defen-
dant may set off the value of any permanent improvements made
thereon to the extent of such damages unless he prefers to avail him-
self of the law for the benefit of occupying claimants.

© 23. In case of wanton aggression on the part of a defendant the
jury may award exemplary damages. :

24. An action in the nature of that authorised in this ehapter may
also be brought by one having a reversionary interest or by one either
in or out of possession against another who  claims title to real pro-
perty although the defendant may not be in the possession thereof
for the purpose of determining and quieting the question of title.

25. The rules above prescribed shall in such cases be observed as
far as they are applicable.

26. In an action for the recovery of dower before admeasurement,
or by a tenant in common or joint tenant of real property against his
co-tenant the plaintiff must show in addition to his evidence of right
that the defendant either denied the plaintiffs right or did some act
amounting to such denial.

CHAPTER 3.

‘OF PARTITION.

Secrioxn 1. Where the object of the action is to effect a partition of
real property among several joint owners the petition must describe
the property and the respective interests of the several owners thereof
if known.

2. If the number of shares or interests are known but the owners
thereof are unknown or if there are known or are supposed to be any
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interests which are unknown contingent or doubtful these facts must
be set forth in the petition with reasonable certainty.

3. Creditors having a specific or general lien upon all or any por-
tion of the property may or may not be made parties at the option of
the plaintiff. : 1

4. If the lien is upon one ormore individual interests of any of the
parties it shall after partition or sale remain a charge upon those
particular interests or the proceeds thereof. But the due proportion
of costs is a charge upon those interests paramount to all other-liens.

5. The answers of the defendants must state among other things
the amount and nature of their respective interests. They may deny
the interest of any of the plaintiffs and by supplemental pleading if
necessary may deny the interest of any of the other defendants.

6. Where there are two or more plaintiffs they may reply jointly or
either of them may reply to any or all the answers of the defendants.

7. Issues may thereupon be joined and tried between any of the
contesting parties the question of costs on such issues being regula-
ted between the contestants agreeably to the principles applicable to
other cases.

8. Each of the parties appearing whether as plaintiffs or defend-
ants must exhibit his documentary proof of title' (if he has any) and
must file the same or copies thereof with the clerk.

9. If the statements in the petition and answers are not contradict-
ed in the manner aforesaid or by the documentary proof exhibited as
above required they shall be taken as true. : ;

10. After all the shares and interests of the parties have been set-
tled in any of the methods aforesaid judgment shall be rendered con-
firming those shares and interests and directing partition to be made
accordingly.

11. Upon entering such judgement the court shall appoint referees
to make partition into the requisite number of shares.

12. For good and sufficient reasons appearing to the court the re-
ferees may be directed to allot particular portions of the land to par-
ticular individuals. In other cases the shares must be made as near-
ly as possible of equal value.

13. If it appears to the referees that a partition cannot be made
without great prejudice to the owners they shall so report to the court.

14, If satisfied with such report the court shall cause an order to
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be entered directing the referees to sell the premises so situated and
shall also fix the terms of sale.

15. Before proceeding to sell the referees shall each give security to
be approved by the court or judge thereof conditioned for the faithfui‘
discharge of his duties. At any time thereafter the court may require
further and better security.

16. The same notice of sale shall be given as when lands are sold
on execution by the sheriff and the sales shall be conducted in like
manner. Y

17. After completing said sale the referees must report their pro-
ceedings to the court with a description of the different parcels of
land sold to each purchaser and the price bid therefor which report
shall be filed with the clerk. .

18. After making the order of sale as aforesaid the court shall di-
rect the clerk to report whether there is any general encumbrance by
mortgage judgment or otherwise upon any portion of the prop.elrty..

19. If deemed advisable the court may appoint a referee to inquire
into the nature and amount of incumbrances and to report according-
ly. From that report an appeal lies to the court. |

20. The referee shall give the parties interested at least five days
notice of the time and place when he will receive proofs of the amounts
of such encumbrances. :

21. In taking such proof he may receive among other evidence the
affidavit of the parties interested. .

22. If any incumbrance be ascertained to exist the proceeds of the
sale of that portion (after the payment of costs) or so much the?eof as
is necessary shall if the owner consent be paid overto the incum-

brancer.

23. If the owner object to the payment of such incumbran.ce th\':
money shall be retained or invested by order of court to await ﬁnal
action in relation to its disposition and notice thereof forthwith given
to the incumberancer unless he has already been made a party.

24. The court may direct an issue to be made up between the in-
cumbrancer and the owner which shall be decisive of their respec-
tive rights.

25. If an estate for life or yearsbe found to exist as an incumbrance
upon any part of said property and if the parties cannot agree upon

. the sum in gross which they will consider an equivalentfor such estate

the court shall direct the avails of the encumbered property to-be in-
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vested and the proceeds to be paid to the encumbrancer during the
life time of the incumbrance.

26. The proceedings in relation to incumbrances shall not delay the
distribution of the proceeds of other shares in respect to which no
such difficulties exists.

27. The court in its discretion may require all or any of the parties
before they receive the monies arising from any sale authorised in
this chapter to give satisfactory security to refund such monies with
interest in case it afterwards appears that such parties were not en-
titled thereto.

28. If the sales aforesaid be approved and confirmed by the court
an order shall be entered directing the referees or any two of them to
execute conveyances pursuant to such sales. But no conveyances
can be made until all the money is paid without receiving from the
purchaser a mortgage of the land sold or other equivalent security.

29. Such conveyances so executed being recorded in the county
where the premises are situated shall be valid against all subsequent
purchasers and also against all persons interested at the time who
were made parties to the proceedings in the mode pointed out by
Taw. |

30. If the owner of any share thus sold has a husband or wife living
and if such husband and wife do not agree as to the disposition that
shall be made of the proceeds of such sale the court must direct it
to be invested in real estate under the supervision of sach person as
it may appoint taking the title in the name of the owner of the share
sold as aforesaid. -

31. If the sales are disapproved the money paid and the securities
given must be returned to the persons respectively entitled thereto.

32. Where a partition is deemed proper the referees must mark out
the shares by visible monuments and may employ a competent sur-
veyor and the necessary assistants to aid them therein.

33. The report of the referees must be in writing signed by at least
two of them. It must describe the respective shares with reasonable
particularity and be accompanied with a plat of the premises.

34. Unless the shares are attached to their respective owners by the
referees as hereinbefore contemplated the clerk shall number the
shares and draw the names of the future owners by lot.

- 85. Where a partition can be conveniently made of part of the pre- -
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mises but not of all, one portion may be partitioned and the other sold
as hereinbefore provided. : -

36. On good cause shown the report may be set aside and the mat-
ter again referred to the same or other referees. ;

37. Upon the report of the referees being confirmed judgment there-
on shall be rendered that the partition be firm and effectual forever.

38. Where all the parties in interest have duly notified to appear
and answer either by the service of the petition and notice or by th'e
publication prescribed by law any of the proceedings above auth(.m—
sed shall be binding and conclusive upon them all. 1If only a portion
of such parties be served- they only shall be bound by such proceed-
ings. ' : :

39. This judgment of partition shall be presumptlve.ewdence. of
title in all cases and as between the parties themselves it is cmllclus;ve
evidence thereof subject however to be defeated by proof of a title par-
amount to or independent of that under which the parties held as= joint
tenants or tenants in common. i

40. All the costs of the proceedings in partition shall be pald.ln the
first instance by the plaiatiffs but eventually by all the parties in pro-
portion to their interests except those costs which are created by con-
tests mbove provided for. :

41. Any person claiming to hold an incumbrance upon any portion

of the property involved in the suit may in default of the owner ap-

pear and act as his representative in any of the proceedings under
this act.

42. Persons having contingent interests in such property may be
made parties to the proceedings and the proceeds of the propejrty 0
situated (or the property itself in case of partition) shall be subject to
the order of the court until the right becomes fully vested.

43. f'he ascertained share of any absent owner shall be retained or
the proceeds invested for his benefit.

CHAPTER 4.
FORECLOSURE OF MORTGAGES.

Secriox 1. Any mortgage to secure the payment of money only and
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where the time of payment is therein fixed may be foreclosed by no-
tice and sale as hereinafter provided unless a stipulation to the con-
trary has been agreed upon by the parties.

2. The notice must contain a full description of the property mort-
gaged together with the time place and terms of sale.

3. Such notice must be served on the mortgagor and upon all per-
sons having recorded liens upon the same property which are para-
mount to the mortgage or they will not be bound by the proceedings.

4. The service and return must be made in the same manner as in
case of the original notice by which civil actions are commienced ex-
cept that no publication’in the newspapers.is necessary for this pur-
pose—the general publication directed in the next section being a
sufficient service upon all the parties in cases where service is to be
made by publication. o SilE

5. After notice has been served upon the parties it must be pub-
lished in the same manner and for the same length of time as is re-
quired in cases of the sales of like property on execution and the sale
shall be conducted in the same manner.

6. The purchaser shall take all the title and interest on which the
mortgage operated as a lien.

7. The sheriff conducting the sale shall execute to the purchaser a
bill of sale of the personal property or a deed of the real estate which
shall be respectively effectual to carry the whole title and interest pur-
chased.

8. Deeds of real estate must be acknowlegded and recorded like
deeds for lands sold on execution.

9. Evidence of the service and publication of the notice aforesaid
and of the sale made in accordance therewith together with any post-

ponement or other material matter may be perpetuated by proper af-

tidavits thereof. ¥

10. Such affidavits shall be attached to the bill of sale of personal -

property or recorded with the deed of real property and shall then be
receivable in evidence to prove the facts they state.

11. Sales made in accordance with the above requirements are
valid in the hands of a bona fide purchaser whatever may be the
equities between the mortgagor and mortgagee.

12. The right of the mortgagee to foreclose as well asthe amount
claimed to be due may be contested by any one interested in doing

7
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so and the proceeding may be transferred to the district court for
which purpose an injunction may issue if necessary.

13. The holder of any mortgage may in all cases—and where the
mortgage is given for any other purpose than to secure .the payment
of money at a day certain he must proceed by civil action in the dis-
trict court where he wishes to foreclose the same.

14. If any thing be found due the plaintiff’ the court shall render
a judginent therefor and must direct the mortgaged property—or so
much thereof as is necessary—to be sold to satisfy the amount due
with interest and'costs. A special execution shall issue accordingly.

15. If the mortgaged property does not sell for sufficient to satisfy
the execution a general execution may be issued against the mortga-
gor unless the parties have stipulated otherwise. _

16. If separate suits are brought on the bond or note and on the
mortgage given to secure it, the plaintiff must elect which to prose-
cute. The other will be discontinued at his costs.

17. Where a judgment is obtained in an action on the bond the
property mortgaged may be sold on the execution issued thereon and.
the judgment shall be a lien thereon from the date of the recording of
the mortgage.

18. Atany time prior to the sale-made in accordance with either
of the above modes of foreclosure a person having a lien on the pro-
perty which is junior to the mortgage will be -entitled to an assign-
ment of all the interest of the holder of the mortgage by paying him
the amount secured with interest and costs together with the amount
of any other liens of the same holder which are paramount to his. 'He
may then proceed with the foreclosure or discontinue it at his option.

19. If there is an overplus remaining after satisfying the mortgage
and costs and if there are no other liens upon the property such over-
plus shall be paid to the mortgagor,

20. If there are other liens on the property sold or other payments
secured by the same mortgage they shall be paid off in their order.
And if the money secured by any such lien is not yet due a suitable
rebate of interest must be made by the holder thereof or his lien on
<uch property will be postponed to those of a junior date and if there
are none such the balance will be paid to the mortgagor. ,

21. As far aspracticable the property sold must he only sufﬁcm‘nt
to satisfy the mortgage foreclosed in either of the methods aforesaid.

22. The same costs and fees shall be allowed for services rendered
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and acts performed under the provisions of this chapter as for like
acts and services in other cases which will be paid out of the pro-
ceeds of the sale made. :

23. Whenever the amount due on any mortgage is paid off the
mortgagee or those legally acting for him must acknowledge satis-
faction thereofin the margin of therecord of the mortgage. If he fails
to do so within a reasonable time after being requested he shall for-
feit to the mortgagor the sum of twenty-five dollars.

?4. The vendor of real estate where part or all the purchase mon-
ey remains unpaid after the day fixed for payment whether time is
or is not the essence of the contract may file his petition asking the
court to require the purchaser to perform his contract or to foreclose
and sell his interest in the property.

25. The vendee shall in such cases for the purpose of the foreelos-
ure be treated as a mortgagor of the property purchased and his
rights may he forecloged in a similar manner,

6. Deeds of trust of real or personal property may be executed as
securities for the performance of contracts and all sales made in ac-
cordance with their terms are valid. Or they may be treated like a
mortgage and foreclosed by action in the district court,

27. Nothing herein contaied. is intended to prevent parties. from
fixing their own terms to any contract and prescribing the manner
in which those contracts shall be enforced nor to change the rule or
affect the rights of the vendor of real estate in those cases where time
is of the essence of the contract.

CHAPTER 5,
ARBITRATIONS,

Secriox 1. All controversies which might be the subject of eivil ac-
tions may be submitted to the decision of one or more arbitrators as
hereinafter provided.

- The parties themselves or those persons who might lawfully
ln.ve controlled a civil action in  their behalf for the same subject
matter must sign a written agreement specifving particularly what

£
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demands are to be submitted the names-of the arbitrators and the
court by which the judgment on their award is to be rendered.

3. They shall then appear before some justice of the peace of the
county and acknowledge the instrument by them algned to be their
free act and deed.

4. The submission may be of some particular matters or demands
or of all demands which the one party has against the other or of all-
mutual demands on both sides.

5. A submission to arbitration of the subject matter of a suit may

also be made by an order of court upon agreement of parties after

suit is commenced. .

6. All the rules prescribed by law in cases of referees are applica-
ble to arbitrators except as herein otherwise expressed or except as
otherwise agreed upon by the parties. i '

7. Neither party shall have power to revoke the submission without
the consent of the other.

8. If either party neglect to appear before the al‘bitrut..ors after due
notice they may nevertheless proceed to hear and determine the cause
upon the evidence which is produced before them. .

9. If the time within which the award is to be made is fixed in the
submission no award made after that time shall have any legal effect
anless made upon a recommitment of the matter by the court to which
it is reported.

10. If the time of fixing the aw {ud is not fixed in the submission it
must be filed in one year from the time such submission is signed and
acknowledged unless by mutual consent the time is prolonged.

11. The award must be in writing and shall be delivered by one
of the arbitrators to the court designated in the agreement or it may
be enclosed and sealed by them and transmitted to the court and not
opened until the coudt so order.

" 12. The cause shall be entered on the docket of the court at the
term to which the award is returned and shall be called up and act.e(l
upon in its order. But the court may require actual notice to be giv-
en to cither party when it appears necessary and proper before pro-
ceeding to act on the award. !

13. The award may be rejected by the court for any legal and suf-
ficient reasons or it may be recommitted for a rehearing to the same
arbitrators or any others agreed upon by the parties.

14. When the award has been adopted it shall be filed and entered
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on the records and shall hate the same force and effect as the verdict
of a jury. Judgment may be entered and execution issted aceor-
dingly. f .

15. When an appeal is brought on such judgment copiés of the
submission and award together with all affidavits which' may be re-
quired by either of the parties shall be returned as a part of the tran-

‘seript to the supreme court.

16. If there is no provision in the submission respecting costs the
arbitrators may award them at their discretion.

17. The compensation of the arbitrators shall be two dollars per

day for the time actually and necessarily spent unless the court fix a
less amount, and the fees of the justice of the peace shall be twenty-
five cents for making out the agreement of submission (in case he
does so) and the like amount for taking and certifying the acknowl:
edgement thereto. '

18. Nothing herein contained shall be construed to affect in any
manner the control of the district court over the parties, the arbitra-
tors or their award ; nor to impair or affect any action upon an
award or upon any bond or other engagement to abide an award.

CHAPTER 6.
ACTIONS AGAINST BOATS.

Secron 1. Any boat found in the waters of this state is liable,
Fmrsr—For all debts contracted by the master, owner, agent, clerk.

or consignee thereof on account of supplies furnished for the use of

such boat—on account of work doné or servic®s rendered for such
hoat—or on account of work done or materials furnished in building,
repairing, fitting out, furnishing, or equipping such boat.
Secoxp—For all demands or damages aceruing from the non-per-
formance or mal-performance of any contract of affreightment—or
any contract relative to the transportation of persons or property en-
tered into by the master, owner, agent, clerk, or consignee thereof.
Turp—For all injuries to persons or property by such boat or by
the officers or crew done in connection with the business of said boat.
2. Claims growing out of any of the above causes are liens upon

-
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the boat, its apparel, tackle, furniture and appendages including bar-
ges and lighters if owned by the owners of the boat and used there-
with at the time the suit is commenced.

3. Such liens take preference of any claims against the boat itself
or any or all of its owners growing out of any other causes than those
above enumerated and as between themselves they are to be preferred
in the following order :

Frsr—Those resulting from wages for services rendered on board
of such boat within the year then passed provided suit be commenced
within twen ty days after the cessation of such labor.

Sucono—Those resulting from contracts made within this state.

Tuiro—All other causes. :

4. Actions against boats under the provisions of this chapter can-
not be brought after the lapse of one year from the time 'the cause of
action accrued.

5. The lien attaches from the commencement of the suit subject
only to such other liens as are of a preferred class.

6. The original petition must be in writingsworn to and filed with
the clerk or justice of the peace who shall thereupon issue a warrant
to the proper officer commanding him to seize the boat its apparel
tackle furniture and appendages and detain the same until released
by due course of law.

7. The usual notice shall alto be issued directed to the boat by
name and served upon the master, owner, agent, clerk, or consignee
thereof and if none of them can be found it may be served by posting
up a copy in some conspicuous part of the boat. The warrant shall
be served according to the direction it contains.

8. Any person interested in the boat may appear for the defendant
by himself, his agent or attorney and conduet the defence of the suit
and no continuance shall be granted to the plaintiff while the boat is"
held in custody.

9. The boat may be discharged at any time before final judgment
by the giving of a bond with sureties to be approved by the officer
serving the warrant or by the clerk or justice who issued it in a pen-
alty double the plaintiffs demand conditioned that the obligors there-
in will pay the amount which may be found due to the plaintiff to-
gether with costs. 3 ;

10. If judgment is rendered for the plaintifl before the boat isthue
discharged a special  execution shall be issued against it.  If it has
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heen previously discharged the execution shall issue against the prin-

cipal and sureties in the bond without further proceedings.

11. The sheriff may sell any of the furniture or appendages of the
boat if by so doing he can satisfy the demand. If he sell the boat
itself he must sell it to the bidder who will advance the amount re-
quired to satisfy the execution for the lowest fractional share of the
hoat unless the person appearing for the boat desire a different and
equally convenient mode of sale.

12, If a fractional share of the boat is thus sold the purchaser shall
hold such share or interest jointly with the other owners.

13. If an appeal be taken by the defendant before the boat is dis-
charged as above provided the appeal bond if one is filed will have
the same effect in discharging the boat as the bond above contem-
plated and execution shall issue against the obligors therein after
judgment in the same manner. ;

14. Nothing herein contained is intended to affect the rights of a
plaintiff to sue in the same manner as though the provisions of this
chapter had not been eracted.

15. In actions commenced in accordance with the provisions of this
chapter it is sufficient to allege the contract to have been made with
the boat itself.

CHAPTER 7.
OF NUISANCE——WASTE AND TRESPASS,

. Seeroxy 1. Whatever is injurious to health, or indecent, or offensive
to the senses; or an obstruction to the free use of property, so as es-
sentially to interfere with the comfortable enjoyment of life or proper-
ty is a nuisance and the subject of an action.

2. Such action may be brought by any person whose property is in-

juriously affected or whose personal enjoyment is lessened by the nui-

sance.

-8. Where a proper case is made the nuisance may be enjoined or
abated and damages recovered therefor.

#4. If a guardian, tenant for life, or years joint tenant, or tenant in
common of. real property commit waste thereon he is liable to pay
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three times the damages which have resulted from such waste to the
person who is entitled to sue therefor. '

5. Judgment of forfeiture and eviction may be rendered against
the defendant whenever the amount of damages so recovered is more
than two thirds the value of the interest such defendant has in the
property wasted and when the action is brought by the person entitl-
ed to the reversion.

6. Any person whose duty it is to prevent waste who has not used
reasonable care and diligence to prevent it is deemed to have com-
mitted it.

7. For wilful trespasses in injuring any timber, tree or shrub on the
land of another or in the street or highway in front of another’s culti-
vated ground, yard, or town lot or on the public grounds of any town,
or any land held by this state for any purpose whatever, the perpetra-
tor shall pay treble damages at the suit of any person entitled to pro-
tect or eujoy the property aforesaid.

8. Nothing herein contained authorises the recovery of more than
the just value of the timber taken from uncultivated wood land for
the repair of a public highway or bridge upon the land in its immedi-
ate neighborhood.

9. The owner of an estate in remainder or reversion may main-
tain either of the aforesaid actions for injuries done to the inheritance
notwithstanding any, intervening estate for life or years.

10. An heir whether a minor or of full age may maintain these ac-
tions for injuries done in the time of his ancestor as well as in his
own time unless barred by the statute of limitations.

11. Whenever lands or tenements are sold by virtue of an execu-
tion the purchaser at such sale may maintain his action against any
person for either of the causes above mentioned oceurring or exist-
ing after his purchasze.

12. This provision is not intended to prevent the person who oc-
cupies the lands in the mean time from using them in the ordinary
course of husbandry or from using timber for the purpose of making
suitable repairs thereon.

13. But if for this purpose he employs timber vastly superior to
that required for the occasion he’ will be deemed to have committed
waste and will be liable accordingly.

14. Any person settled upon and occupying any portion of the pub-

“}ie lands held by the state is not liable as a trespasser for improving
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it or cultivating it in the ordinary course of hushandry—nor for taking
and using timber or other materials necessary and proper to enable
him to do so—provided the timber and other materials be taken from
land properly constituting a part of the ¢claim” or tract of land so
settled upon and occupied by him.

CHAPTER 8.
ACTIONS ON OFFICIAL SECURITIES AND FOR FINES AND FORFEITURES.

Secrion 1. The official bond of a public officer is to be construed
as a security to the body politic or civil corporation of which he is an
officer and also to all the members thereof severally who are intend-

‘ed to be thereby secured.

2. The individual injured by the breach of such bond may sue
thereon in his own name or in the name of the obligee. The body
politic may sue in the name of the obligee in the bond.

3. A judgment in favor of a party for one delinquency does not pre-
clude the same or another party from an action on the same security
for another delinquency except that sureties can only be made liable
in the aggregate to the extent of their undertaking.

4. Fines and forfeitures not otherwise disposed of go into the trea-
sury of the county where the same are collected for the benefit of the
school fund.

5. Actions for the recovery thereof may be prosecuted by the ofli-
cers or persons to whom they are by law given in whole or in part or
by the public officer into whose hands they are to be paid when col-
lected. ;

6. A judgmentfor a penalty or forfeiturerendered by collusion does
not prevent another prosecution for the same subject matter,

CHAPTER 9.
OF INFORMATION.

_An information may be filed against any person unlawful-
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'y holding or exercising any public office or franchise within this
state or any office in any corporation created by the laws of this state
or when any public officer has done or suffered any act which works
a forfeiture of his office. Or when any persons act as a corporation
within this state without being authorized by law or if being incorpo-
rated they do or omit acts which amount to a surrender or forfeiture
of their rights and privileges as a corporation or when they exercise
powers not conferred by law.

2. Such information may be filed by the district attorney of the pro-
per county county whenever he deems it his duty to do so.

3. He must file such information when directed to do so by the
governor the general assembly or the district court.

4. Such information shall consist of a plain statement of the facts
which constitute the grounds of the proceedings addressed to the
court and which shall stand for an original petition.

5. Such statement shall be filed in the clerk’s office and notice is
sued and served in the same manner as is hereinbefore provided foi
the commencement of actions in the district court.

6. The defendants shall appear and answer such information in
the usual way and issue being joined it shall be tried in the ordinary
manner.

7. Where the defendant is holding an office to which another is
claiming the right, the information should set forth the name of such
claimant and the trial must if’ practicable determine the rights of the
contesting parties.

8. If judgment is rendered in favor of such claimant he shall pro-
ceed to exercise the functions of the office after he has qualified as
required by law.

9. The court after such judgment shall order the defendant to de-
liver over all books and papers in his custody or under his control
belonging to said office.

10, When the judgment has been rendered in favor of the claim-
ant he may at any time within one year thereafter bring suit against
the defendant and recover the damages he has sustained by reason
of the act of the defendant.

11. Where several persons claim to be entitled to the same office
or franchise an information may be filed against all or any portion
thereof in order to try their respective rights thereto.

12. 1f the defendant be found guilty of unlawfully holding or exer-
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cising any office franchise or privilege or if a corporation be  found
to have violated the law by which it holds its existence or in any other
manner to have done acts which amount to a surrender or fo;ﬁ.‘iture
of its privileges judgment shall be rendered that such defendant be
ousted and altogether excluded from such office franchise or privilege
and also that he pay the costs of the proceeding.

13. If the defendant be found to have exercised merely certain in-
dividual powers and privileges to which he was not entiiled the judg-
ment shall be the same as above directed but only in relation to those
particulars in which he is thus exceeding the lawful exercise of his
vights and privileges.

14. Where an information is upon the relation of a private indivi-
dual it shall be so stated in the petition and_ proceedings and such
individual shall be responsible for costs in case they are not adjudged
against the defendant. In other cases the title of the cause shall be
the same as in a criminal prosecution and the payment of costs shall
be regulated by the same rule.

15. In case judgment is rendered against a pretended but not real
corporation the costs may be collected from any person who has heen
acting as an officer or proprietor of such pretended corporation.

16. If a corporation is ousted and dissolyed by the proceedings here-
in authorized the court shall appoint three disinterested })(‘1;.\:01]:5 as
trustees of the creditors and stockholders.

17. Said trustees shall enter into bonds in such a penalty and with
such security as the court approves conditioned for the faithful dis-
charge of their trust.

13. Suit may be brought on such bond by any person injured by
the negligence or wrongful act of the trustees in the discharge of
their duties.

19. The trustees shall proceed immediately to collect the debts and
pay the liabilities of the corporation and to divide the surplus among
those thereto entitled.

20. The court shall upon an application for that purpose order any
officer of such corporation or any other person having possession of
any of the effects, books or papers of the corporation in any wise
necessary for the settlement of its affairs to deliver up the same to
the trustees.

21. As soon as practicable after their appointment the trustees
shall make and file in the office of the clerk of the court an inventory
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of all the effects rights and credits which come to their possession or
knowledge—the truth of which inventory shall be sworn to.

22. They shall sue for and recover the debts and property of the
corporation and shall be responsible to the creditors and stockholders
1'espéctively to the extent of the effects which come to their hands in
the same manner as though they were the executors of a deceased
person.

23. Where judgment of ouster rendered against a corporation on
account of the misconduet of the directors or officers thereof such offi-
cers shall be jointly and severally liable to an action by any one in-
jured thereby.

24. Any person who without good reason refuses to obey any order
of the court as herein provided shall be deemed guilty of a contempt
of court and shall be fined in any sum not exceeding five thousand
dollars and imprisoned in the county jail until he shall comply with
said order and shall be further liable for the damages resulting to any
person on account of his refusal to obey such order.

25. A proceeding of this kind may be instituted in the manner
above contemplated for the purposa of annulling or vacating any let-
ters patent granted by the proper authorities of this state when there
iz reason to believe that the same were obtained by fraud or through
mistake or ignorance of a material fact or when the patentee or those
claiming under him have done or omitted an act in violation of the
terms and conditions on which the letters were granted or have by
any other means forfeited the interest acquired under the same.

CHAPTER 10.
SCIRE FACIAS.

Suerioy 1. Where a scire facias is allowed by law it shall be com-
menced by petition and notice filed and served as in other civil ac-
tions. ‘

2. The petition must be accompanied by an affidavit of the plain-
tiff in the proceeding his agent or attorney stating that the judgment
hasnotbeen satisfied to his knowledge, information or belief and nmst
specify the amount due thereon. 3
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3. The answer of the defendant must also be under oath and the
issue joined if any shall be tried in the usual manner.

CHAPTER 11.
WRIT OF MANDAMUS.

Secrion 1. The writ of mandamus issues from the district court to
any inferior tribunal, corporation, beard, or person to compel the per-
formance of an act which the law specially enjoins as a duty result-
ing from an office, trust, or station.

2. Where a discretion is left to aninferior tribunal the writ of man-
damus can only compel it to act. It cannot control the discretion of’
the inferior tribunal.

3. The writ may also be issued by the supreme court to any dis-
trict court if necessary and also in any other case where it is found
necessary to enable it to exercise its legitimate power.

4. It ought not to be issued in any case where there is a plain,
speedy, and adequate remedy in the ordinary course of the law.

5. It is issued on the information under oath of the party benefi-
cially interested and is either alternative or peremptory.

6. The alternative writ commands the defendant to do the act re-
quired to be performed or show cause before the court forthwith or
at a specified time and place why he has not done so and that he then
and there return the writ. i

7. The peremptory writ omits the words which require the defend-
ant to show cause why he has not done as commanded.

8. The mode of obtaining the writ the service and prcof thereof
the return and enforcement of obedience thereto must be in the same
manner as in case of the writ of certiorari.

9. On the return day of the alternative writ or such further day as
the court may allow the party en whom the writ has been served may
show cause by a sworn answer made in the same manner as an an-
swer to a petition in a civil action and issue may be made thereon
and tried accordingly.

10. If the defendant make default or judgment after answer be
rendered against him, a peremptory mandamus issues forthwith:
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The subject of cost is regulated upon the same principles as in ordi-
nary civil actions.

CHAPTER 12. .

OF INJUNCTIONS AND ORDERS.

_ Secriox 1. An injunction may be granted as an independent means
of relief or as auxiliary to other proceedings in accordance with the
rules heretofore observed except as herein modified.

2. When it is a mere auxiliary measure resorted to during the trial
of the principal cause the terms on which it is allowed as well as the
kind of notice given to the opposite party shall be such as the court
prescribes. :

3. When applied for as an independent means of relief the petition
must be sworn to and presented to the district court if in session in
the county for an allowance of the injunction. If not in session ap-
plication for that purpose may be made to any judge of the supreme
or district court or to the judge of the county court of the proper
county.

4. If the order of allowance is made by the court in session the
clerk shall make an entry thereof in the court record and issue the
writ accordingly. If made in vacation the judge must endorse the
said order upon the petition.

5. In both the cases contemplated in the last section the order of
allowance must direct the writ to issue only after the filing of a bond
in the office of the clerk of the distriet eourt in a penalty to be therein
fixed with sureties to be approved by said clerk (unless the eourt or
Judge granting the said order has previously approved said sureties)
and conditioned for the payment of all the damages which may be
adjudged against the petitioner by reason of such injunction.

6. When proceedings in a civil action are sought to be enjoined
the suit must be brought in the county wherein such proceedings are
pending. The bond must also in that case be further conditioned to
pay any judgment that may be ultimately recovered against the par-
ty who seeks the injunetion for the cause of action on which the suit
sought to be enjoined is founded.
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7. The penalty of the bond must be fixed by the court or judge who
makes the order and must be doubly sufficient to cover any probable
amount of liability to be thereby incurred.

8. Upon the filing of the bond as required the clerk must issue the
writ of injunction as directed by the order of allowance.

9. The court or judge before granting the writ may if deemed ad-
visable allow the defendant an opportunity to show cause why such
order should not be granted.

10. If the writ is granted without allowing the defendant to shew
cause e may at any time before the next term of the court apply to
the judge who made the order to vacate or modify the same.

11. Such application must be with notice to the plaintiff and may
rest upon the ground that the order was improperly granted or it may
be founded upon aflidavits on the part of the defendant. In the latter
case the plaintifi’ may fortify his application by counter affidavits and

have reasonable time theretor.

12. The judge may thercupon decide the matter at once uniess
some good cause for delay be shown. DBut the vacation of the order
shall not prevent the cause from proceeding if any thing be left to
proceed upon.

13. Any judge of the supreme or district court being furnished
with an authenticated copy of the writ of injunetion and also with sat-
isfactory proof that such injunction has been violated shall issue his
precept to the sheriff of the county where the violation of the injunc-
tion occurred or to any other sheriff (naming him) more convenient to
all parties concerned directing him to attach said defendant and bring
him forthwith before the same or some other judge at a place to be
stated in said precept.

14. If when thus produced he files his affidavit denying or suflicient-
ly excusing the contempt charged he shall be released and the affida-
vit shall be filed with the elerk of the court for preservation.

15. But if he fail to do so the judge may require him to give bond
with surety for his appearance at the next term of the court and also
for his future obedience to the injunction which bond shall be filed
with the clerk.

16. If he fail to give such security he may be committed to the jail
of the county where the proceedings are pending until the next term

“of the court.
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17, Ifthe security is given the court at the next term shall act upon
the case and punish the contempt in the usual mode.
18. The defendant may move to dissolve the injunction either before

or after the filing of the answer.

19. Issue may be joined on the defendant’s answer and a trial had
as in other cases.

20. When practicable the whole matter connected with the injunc-
tion shall be disposed of on such trial and complete justice adminis-
tered to all parties. ;

21. If the injunction be dissolved in whole or in part damages may
be awarded against the obligors of the bend which shall be assessed
by a jury when required by either party.

22. For good cause shown a judge’s order may issue in vacation
directing any of the officers of the court in relation to the discharge
of their duties.

23. Such order shall be in force only during the vacation in which
it is granted and for the first two days of the ensuing term.

24. The judge granting it may require the filing of a bond as in
case of an injunction unless from the nature of the case such require-
mentivould be clearly unnecessary and improper.

CHAPTER 13.
HABEAS CORPUS.

Secriox 1. The petition for the writ of habeas corpus must be
sworn to and must state,

Firsr—That the personin whose behalf it is soughtis restrained of his
liberty—the person by whom and the place where he is so restrained
—mentioning the names of the parties if known and if unknown de-
=cribing them with as much particularity as practicable.

Secono—The cause or pretence of such restraint according to the
best information of the applicant. If by virtue of any legal process
a copy thereof must be annexed or a satisfactory reason given for its
absence.

Tamp—It must state the restraint is illegal and wherein.

Fourtn—That the legality of the imprisonment has not already
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been adjudged upon a prior proceeding of the same ¢haracter to the
best knowledge and belief of the applicant.

Freri—It must also state whether application for the writ has been
before made to, and refused by, any court er judge and if such appli-
cation has been made a copy of the petition in that ease with the rea-
sons for the refusal thereto appended must be produced or satisfacto-
ry reasons given for the failure to do so.

2. This petition must be sworn to by the person confined or by some
one in his behalf and presented to some court or officer authorized to
allow the writ.

8. The writ of habeas corpusmay be allowed by the supreme or dis-
trict courts or by any judge of either of those courts. In such cases
it may be served in any part of the state. . -

4. It may also be allowed by any county court except where the
commitment was made by order of one of the courts or oflicers men-
tioned in the last section but when allowed by the county court it is
only valid within the limits of the county where issued.

5. Application for this writ when made to the supreme or district

courts or to either of the judges thereof must be made to the court or

judge most convenient in point of distance to the applicant and the
more remote court or judge if applied to for the writ may refuse the
same unless a sufficient reason be stated in the petition for not mak-
ing the application to the more convenient supreme or district court
or a judge thereof. -

6. If from the showing of the petitioner the plamtlﬁ' would not be
entitled to any relief the court or judge may refuse to allow the writ.

7. But if the petition shows a sufficient ground for relief and is in
accordance with the foregoing requirements the writ shall be allowed
and may be substantially as follows:
The State of Towa,

To the Sheriff of &e, (or to A. B. as the case may be:)

You are hereby commanded to have the body of C. D.—by you un-
lawfully detained as is alledged—before the court (or before me or be-
fore E. F. judge &c., as the case may be) at &e. on &c. (or immedi-
ately after being served with this writ) to be dealt with according to
law and have you then and there this writ, with a return thereon of
}our doings in the premises.

- When the writ is allowed by a court, it is to be issued by the

{
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elerk, but when allowed by a judge he must issue the writ himself
subscribing his name thereto without any seal.

9. If the writ is disallowed the court or judge shall cause the rea-
sons of said disallowance to be appended to the petition and returned
to the person applying for the writ. .

10. Any judge whether acting individually or as a member of a
court who wrongfully and wilfully refuses such allowance of the writ
when properly applied for shall forfeit to the party aggrieved the sum
of one thousand dollars.

11. Whenever any court or judge authorised to grant this writ has
evidence from a judicial proceeding before them that any person with-
in the jurisdiction of such court or officer is illegally imprisoned or
restrained of his liberty it is the duty of such court or judge to issue
or cause to be issued the writ as aforesaid though no application be
made therefor.

12. The writ may be served by the sheriff or by any other person
appointed for that purpose by the court or judge by whom it is issued
or allowed. If served by any other than the sheriff’ he possesses the
same power and is liable to the same penalty for a non-performance
of his duty as though he were the sheriff.

13. The proper mode of service is by leaving the original writ with
the defendant and preserving a copy thereof on which to make the re-
turn of service.

14. If the defendant cannot be found or if he have not the plain-
tiff in custody the service may be made upon any person having the
plaintiff in his custody in the same manner and with the same effect
as though he had been made defendant therein.

15. If the defendant conceals himself or refuses admittance to the
person attempting to serve the writ or if he attempts wrongfully to car-
ry the plaintiff out of the county or the state after the service of the
writ as aforesaid, the sheriff or the person who is att unptin“' to serve
or who has served the writ as above contemplated is authorised to ar-
rest the defandant bring him together with the plaintift’ forthwith be-
fore the officer or court before whom the writ is made returnable.

16. In order to make such arrest the sheriff or other person having
the writ possesscs the same power as is given to a sheriff’ for the ar-
rest of a person charged with a felony.

17. If the plaintiff can be found and if no one appca.ls to have the
charge or custody of him the person having the writ may take him in
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eustody and make returin accordingly, And to get possession of the
plaintiff*s person in such cases lie posgesses the same power as is
given by the last section for the arrest of the defendant.

18. The court or judge to whom the application for the writ is
made if satisfied that the plaintiff would suffer any irrepairable injury
before he could be relieved by the proceedings as abdve authorised
may issue a precept to the sheriff or any other person selected instead
commanding him to bring the plaintifi” forthwith before such court or
judge. ‘ :

19. When the evidence aforesaid is further sufficient to justify
the arrest of the defendant for a criminal offence committed in con-
nexion with the illegal detention of the plaintiff the precept must also
contain an order for the arrest of the defendant. ;

20. The-officer or person to whom the precept is directed must
execute the same by bringing the defendant and also the plaintiff i’
required before the cowrt or judge issuing it and thereupon the defen-
dant must make return to the writ of habeas corpus in the same maii-
ner as if the ordinary course had been pursued.

21. The defendant may also be examined and committed or bailed
or discharged according to the nature of the case.

22. The writ of habeas corpus must 1ot be disobeyed for any de-
feetof form or mis-deseription of the plaintiff or defendant provided.
enough is stated to show the meaning and intent of the writ.

23. Any person served with the writ is to be presumed fo be the
person to whom it is directed although it may be directed to him by «
wrong name or description or to another person.

24. Service being made in any of the modes hereinbefore provided
the defendant must appear at the proper time and answer the said
petition.

25. He must also bring up the body of the plaintiff or show good
cause for not doing so.

26. A wilful failure to comply with the above requisitions renders
the defendant liable to be attached for a contempt and to be im-
prisoned till a compliance is obtained and also subjects him to the

forfeiture of one thousand dollars to the party thereby aggrieved.

27. Such attachment may be served by the sheriff or any otlier
person thereto authorised by the judge—who shall also be empower-
ed to bring up the body of the plaintiff forthwith and has for this pus-
pose the same powers as is above conferred in similar cases. &
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28. The court or officer allowing the writ must cause the prosecut-
ing attorney of the proper county to be informed of the issuing of the
writ and of the time and place when and where it is made returnable.

29. The defendant in his answer must state plainly and unequivo-
cably whether he then has or at any time has had tlhe plaintiff under
his control and restraint and if so the eause thereof,

30. If he has transferred him to another person lie must state that
fact and to whom—the time thercof—as well as the reason or authori-
ty therefor.

31. If he holds him by virtue of a legal process or written authority
a copy thereof must be annexed. ;

32. The plaintiff may demur or reply to the defendant’s answer
and all issues joined thereon shall be tried by the judge or court.

33. Such replication except when the hearing is before the judge
of the county court may deny the sufliciency of the testimony to justi-
fy the action of the committing magistrate on the trial of which issue
all written testimony before such magistrate may be given in evi-
dence before the court or judge in connection with any other testi-
mony which may then be produteed. :

34. But it is not permissible to question the correctness of the gv-

‘tion of a grand jury in finding a bill of indictment or of the pettit jury

inthe trial of a cause nor of a court or Judge when acting within their
legitimate provinee and in a tawful manner.

35. If no suflicient legal cause of detention is shown the plaintid’
must be discharged.

36. Although the commitment of the plaintiff’ may have been irre-
gular still if the court or judge is satisficd from the evidence before
them that he ought to be held to baif or committed cither for the of-
fence charged or any other the order may be made accordingly.

37. The plaintiff may also in any case he committed, let to bail. o
Lis bail be mitigated or increased as Jjustice may require.

38. Until the sufficiency of the canse of restraint ix determined the
defendant may fetain the plaintiff in his custody and may use all ne-
cessary and proper means for that purpose. :

39. The plaintiff in writing or his attorney may waive his right to
be present at the irial in which case the proceedings may be had in
Lis absence. The writ will in such cases be modified accordingly.

. 40. Disobedience to any order of discharge subjects the defendant
% attachment for a contempt and also to the forfeiture of one thou-
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sand dollars to the party aggrieved besides all damages sustained by
him in consequence of such disobedience.

41. If the defendant attempts to elude Yhe service of the writ -of ha-
beas corpus or to avoid the effect thereof by transferring the plaintifl’
to another or by concealing him he shall on conviction be imprisoned
in the penitentiary or county jail not more than one year and fined
not exceeding one thousand dollars: and any person knowingly aid-
ing or abetting in any such act shall be subject to the like punishment.

42. Any officer refusing to deliver a copy of any legal process by
which he detains the plaintiff in custody to any person who demands
such copy and tenders the fees thereof shall forfeiture two hundred
dollars to the person so detained.

43. Where the proceedings are before a judge except whenthe writ
ig refused all the papers in the case including his final order shall be
filed with the clerk of the district court of the county wherein the fin-
al proceedings were had and a brief memorandum thereof shall be
entered by the clerk upon his judgment docket.

CHAPTER 14.
OF CUANGING NAMES.

Seerion 1. The district court has power to change the names of
persons in the following manner:

2. The applicant for such change must file his petition verified by
his oath stating that he is a resident of the county and has for one
year then last past been a bona fide resident of the state. It mast al-
0 in a general way give a description of his person, stating his age.
height, the color of his hair and eyes, the place of his birth and who
were his parents.

8. An order of the court shall thereupon be made and entered of

record giving a description of the applicant as set forth in the petition.
the new name given, the time at which the change shall take effect
(which shall not be less than thirty days thereafier) and directing in
what newspaper of general circulation in the county notice of sich
change shall be published.

4. Previous to the time thus prescribed for the taking effect of ruch

\“ ' : I :
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change the applicant shall cause notice thereof to be published for
four successive weeks in the newspaper directed by the court.

5. The ordinary proof of such publication being filed in t.he office
of the clerk of the court shall be by him filed for preservation and on
the day fixed by the court as aforesaid the change shall be complete.

TITLE 1V,
Of justices of the peace and their courts.

Secrron 1. The jurisdiction of justices of the peace when not spe-
cially restricted is geographically co-extensive with their respective
counties. ‘

2. Within the preseribed limit, it extends to all civil cases (except
cases in chancery and cases where the question of title to any real es-
tate may arise) where the amount in controversy does not exceed gne
hundred dollars and by consent of parties may  be extended to any
amount not execeeding five hundred dollars.

Where suits may be brought.

3. Suits may in all cases be brought in the township where the de-
fendant or one of several defendants resides.

4. They may also be brought in any other township of the same
county if actual service on one or more of the defendants is made in
such township.

5. Actions of replevin or suits commenced by attachment may be
commenced in any county and township wherein any portion of the
property is found.

6. If none of the defendants reside in the state suit may be com-
menced in any county and township wherein either of the defendants
may be found. '

7. On written contracts stipulating for payment at a partlcul,a;
place suit may be brought in the: township where the payment was
agreed to be made.

8. If there is no justice in the proper townslup quahﬁed or able to
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try the suit it may be eommenced in any ad;ommo township in the
same county

Of the justice’s docket.

9. Every justice of the peace shall keep a docket in which shall be
entered in continuous order with the proper date to each act done,

Firsr—The title to each cause.

Seconp—A brief statement of the nature and amount of the plain-
tiffs demand and defendants set-off (if any) giving date to each where
dates exists.

Turp—The issuing of the process and return thereof.

- Fovrti—The appearance of the respective parties.

Firra—Every adjournment—stating at whose instance and for what
time.

Sixra—The trial and whether by the justice or by a jury.

Seventa—The verdict and judgment.

Eieurn—The execution—to whom delivered—the renewals if any
and the amount of debt, damages and eosts endorsed thereon.

Nivra—The taking and allowance of an appeal (if any.)

Texre—The giving a transcript for filing in clerks office or for set-
off (if one is given.)

Evreventni—A note of all motions made and whether refused or
granted.

Suits how drought.

10. The parties to the action may be the same as in the district
eourt and all the proceedings prescribed for that codrt so far as the
same are applicable and not herein changed shall be pursued in jus-
tice’s courts. The powers ofthe court are only as herein enumerated.

11. Ordinary actions in justice’s court’s are eommenced by volun-
tary appearance or by notice.

12. Where by notice no petition need be filed as in the district
cdurt"emf:pt where the petition must be sworn to, but the notice must
state the cause of action in general terms sufficient to apprise the de-
fendant of the nature of the claim against him.

.13 It must be addressed to the defendant by name but if his name
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is unknown: a description of him will' be 'sufficient. - It must be sub-
scribed by the plaintiff or the justice before whom it is returnable.

14. It must state the amount for which the plaintiff will-take judg-
ment if the defendant fail to appear and answer at the time and place
therein fixed.

15. The time thus fixed in the notice must be not more than fifteen
days from the date and the notice must be served not less than. five
days previous to the trial.

16. The service and return thereto must be made in the same. man-
ner as in the district court except. that no service shall be made by
publication other than is herein provided ner shall any return made
by another than the sheriff or a constable of the county be valid un-
less sworn. to.

17. The defendant may at any time pay to the officer having the
process or to the justice of the peace the amount of the claim together
with. the costs which have then accrued and thereupon the proceed-
ings shall] cease.

Of the appearance of partics:.

18. An agent appearing for another may be required by the justice
to show his authority if written or prove it by his own oath or other-
wise if verbal.

19. The parties in all cases are entitled to one hour in which to ap-
pear after the time fixed for appearance and neither party is hound
to wait longer for the other. b

20. Upon the return day if the justice be actually engaged in other
official business he may postpone proceedings in the case until such
business is fini%hed.

21. If from any cause the justice is unable to-attend to the trial at
the time fixed or if a jury be demanded he may adjourn the eause for
a period not exceeding three days nor shall he- make more than two
such adjournments

22. In case of absent witnessess either party at his.own costs may
obtain an adjournment not exceeding sixty. days by filing an affida-
vit like that required to obtain a continuance in the district court for
the like cause.

23. Either party. applymgffor an adjournment must if required by the
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adverse party consent that the testimony of any witness who is in at-
tendance be then taken to be used on the trial of the cause.

?4. The pleadings must be substantially the same as in the district
court. They may be written or oral. If oral they must in substance
be written down by the justice in his docket and sworn to where such
verification is necessary.

25. Cross demands or set offs must be made if at all at the time the
answer is put in.

26. The original or a copy of all written instruments upon which a
cause of action or set off is found must be filed with the claim found-
ed thereon or a sufficient reason given for not doing so.

7. Ifin a suit for trespass on real property, the defendant justifies
by pleading title it must be in writing. The justice shall thereupon
make an entry thereof in his docket and return the original papers
and a transcript of all the enteries in his docket to the district court
in the same manner and within the same time as is required in cases
of appeals. - :

28. When from the plaintiff’s own showing on the trial itappears that
the determination of the action will necessarily involve the decision of
a question of title to real property the justice must dismiss the action
stating in his docket the reason therefor.

29. But where a case is thus transferred or dismissed on account
of the title to lands being involved if there are other causes of action not
necessatily connected they may be severed and the latter tried before
the justice.

The trial.

30. Unless one of the partics demand a trial by jury at or before the

* time for joining issue the trial shall be by the justice.

'81. If the plaintiff fails to appear by himself his agent or attorney
on the return day or at 2ny other time fixed for trial the justice shall
render a judgment of non-suit against him with costs except in the
case provided in tlie next section.

32. Where the suitis founded on an instrument of writing purport-

ing to have been executed by the defendant in which the demand of

the plaintiff is liquidated if the signature of the defendant is not de-

cnied under oath and if the instrument has been filed with the justice
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previous to the day for appearance he may proceed with the cause
whether the plaintiff appear or not.

33. In the case provided for in the last section if the defendant does
not appear judgment shall be rendered against him for amount of the
plaintiff’s claim.

34. But if where the plaintiff’s claim is not founded on such writ-
ten instrument the defendant does not appear the justice shall pro-
ceed to hear the allegations and proofs of the plaintiff and shall ren-
der judgment thereon [or the amount to which he shows himself enti-
tled not exceeding the amount stated in the notice hereinbefore re-
quired.

35. In the cases contemplated in the two last sections if the defen-
dant has previously filed a set off, founded on a written instrument
purporting to have been signed by the plaintiff calling for a sum cer-
tain the justice shall allow such set off in the same manner as though
the defendant had appeared and shall render judgment accordingly.

36. Judgment of non-suit or by default may be set aside by the jus-
tice at any time within six days after being rendered if the party ap-
plying therefor can show a satisfactory excuse for his default.

37. In such case a new day shall be fixed for trial and notice there-
of given to the other party or his agent.

38. Such ovder shall be made in relation to the additional costs
thereby created as the justice shall think equitable.

39. Any execution which may in the mean time have been issued
shall be re-called in the same manner as in cases of appeals.

40. Before either party is entitled to a jury he must deposit three
dollars with the justice as jury fees which shall be included in the

Jjudgment as part of the costs in case the party thus calling the jury

recover judgment.

41. The justice shall thereupon issue his precept to some consta~
ble of the township directing him to summon the requisite number of
jurors possessing the same qualifications as is required in the distriet
court. :

42. The jury shall consist of six jurors unless a smaller number be
agreed upon between the parties. Each party is entitled to three per-
emptory challenges. Any deficiency in their numberarising from any
cause may be supplied by summoning others in the manner a.bove di-
rected.

43. The justice may discharge the jury when satisfied they cannot
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agree and shall immediately issue a new precept for summoning an-
other to appear at a time therein fixed not more than three days dis-
tant unless the parties otherwise agree.

44. No motion in arrest of judgment or to set aside a verdict can
be entertained by a justice of the peace.

45. The verdict of the jury must be general. But where there are
several plaintiffs or defendants the verdict may be for or against one
er more of them.

Of judgments and proceedings incident thereto.

46. In cases of nonsuit, confession or on the verdict of a jury the
Judgment shall be rendered and entered upon the docket forthwith. In
all other cases the same shall be done within three days after the cause
is submitted to the justice for final action.

47. If the sum found for either party exceed the jurisdiction of the
justice such party may remit the excess and take judgment for the
residue but he can never afterwards sue for the amount so remitted.

48. Instead of so remitting the excess the party obtaining such ver-
dict may elect to have judgment of nonsuit entered against the plain-
tifl in which case the plaintiff shall pay the costs.

49. Mutual judgments between the same parties rendered by the
same or different justices may be set off against each other.

°50. Where rendered by the same court the same course shall be
pursued as is preseribed in the district court.

51. If the judgment proposed to be set off was rendered by another
Jjustice the party offering it must obtain a transcript thereof with a
certificate of the justice who rendered it endorsed thereon stating that
no appeal has been taken and that the transcript was obtained for the
purpose of being used as a set off in that case.’

52. Such transeript shall not be given until the time for taking an
appeal has elapsed.

53. The justice so giving transcript shall make an entry of the fact
in his docket and all other proceedings in his court-shall be thence-
forth stayed.

54. Such transcript being presented to the justice who has render-
eda judgment between the same parties as aforesaid if execution has
mot been issued on the judgment rendered by him he shall strike a
balance between the judgments and issue execution for such balance.
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55. If execution has already issued the justice shall also issue exe-
cution on the transeript filed with him and deliver it to the same offi-
cer who has the other execution.

:56. Such officer shall treat the lesser execution asse much cash
collected on the larger and proceed to collect the balance according-
ly.

y..‘é’]. The above rules as to set off, are subject to the same prohibi-
‘tion as to setting off' costs where the effect will be to leave an insuffi-
cient amount of money actually collected to satisfy the costs of both
judgments as is eontained in the rules of proceeding in the district
court.

58. Where the judgment of another justice is thus allowed to be
set off, the transcript thereof shall be filed among the papers of the
case in which it is so used and the proper entry made in the justice’s
docket.

59. If the justice refuses the judgment as a set off he shall so certi-
fy on the transcript -and return it to the party who offered it. When
filed in the office of the justice who gave it proceedings may be had
by him in the same manner as though no such transcript had been
certified by him.

Filing transcripts in the district court clerk’s office.

60. The party obtaining judgment in the justice’s court for more
than ten dollars may cause a transcript thereof to be certified to the
office of the clerk of the district court of the county.

61. The clerk shall forthwith file such transcript and enter a me-
morandum thereof in his judgment docket noting the time of filing the
same and from the time of such filing it shall be treated in all respects
as to its effect and mode of enforcements as a judgment rendered in
the district court as of that date.

Ezccutions and proceedings thercon.

62. Executions for the enforcement of judgments ina justice’s court,
except when docketed in the office of the clerk of the district coart—
may be issued by the justice before whom the judgment was render-
ed on the application of the party entitled thereto'at any time within
five years from the entry of the judgment but not afterwarids.
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63. Such execution shall be against the ‘goods and chattels of the
defendant therein and shall be directed to any constable of the coun-
ty.

64. It must be dated as on the day on which it is issued and made
returnable within thirty days thereafter.

65. If not satisfied when returned it may be renewed from time to
time by an endorsement theréon to that effect signed by the justice
and dated of the date of such renewal.

66. Such endorsement must state the amount paid on such execu-
tion (if any) and shall continue the execution in full force for thirty
days from the date of renewal.

67. Property levied on before such renewal may be retained by the
officer and sold after renewal.

Of appeals.

68. Any person aggrieved by the final judgment of a justice when
the value of the matter or thing in controversy is ten dollars or up-
wards exclusive of costs may appeal therefrom' to the district court
of the county.

69. The appeal must be taken and perfected within twenty days
after the rendition ofthe judgment.

70. If within the twenty days the appellant is prepared to take his
appeal and is only prevented by the absence or death of the justice or

his inability to act he may apply to the clerk of the district court of

the county for the allowance of his appeal.

71. Such application shall be founded on an affidavit stating the
amount and nature of the judgment—the time of the rendition thereof
as nearly as practicable and the reason why he thus applies.

72. The clerk has thereupon the same power to act in the premises
as the justice would have had. He may require the books and pa:
pers of the justice to be delivered to him for which purpose he may is-
sue a precept to the sheriff to that effect if necessary dnd may make
out and file the transeript. After this he shall return to the office of
the justice of the peace all the papers proper to be kept by the justice.

73. The appeal in no case shall be allowed until a recog.aisance of
the following form or its equivalent shall be taken and filed in the of-
fice of the justice the sureties being approved by -him (or by the clerk
acting for him as above ‘authorised) and the same therein inserted be-~
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ing sufficient to secure the judgment as well as the costs of the ap-
peal.

Form.

We the undersigned acknowledge ourselves indebted to————in
the sum of——dollars upon the following conditions. Whereas
has appealed from the iudgment of: a justice of the peace in an
action between -as plaintiff and defendant.

Now if the said appc’ a 't pays whatever amount is legally adjudg-
ed against him in the furiner progress of this cause then this recogni-
sance to be void otherwise in force.

Attest E. F. Justice.

A. B. principal.
C. D. surety.

74. Upon the appeal being taken in accordance with the foregoing
provisions all further proceedings in the cause by him shall be sus-
pended.

75. If in the meantime an execution has been issued the justice
shall give the appellant a certificate that the appeal has been allow-
ed. Upon that certificate being presented to the constable he shall
cease further action and release any property that may have been ta-
ken in execution.

76. Upon the taking of any appeal the justice shall file in the office
of the clerk of the district court all the original papers relating to the
suit with a transcript of all the entries in his docket.

77. Upon the return of the justice being filed in the office of the
clerk the cause will be deemed in the district court.

78. The district court by rule may compel the justice to allow an
appeal or to make or amend his return according to law.

79. Where an omission or mistake has been made by the justice in
his docket entries and that fact is made unquestionable the district
court may correct the mistake or supply the omission or direct the
justice to do so.

80. If an appeal is allowed ten days before the next term of ‘the
district court the justice’s return must be made at least five days be-
fore that term. All such cases must be tried when reached unless
continued for cause.

81. If the appeal is not allowed on the day on which judgment is
rendered written notice thereof must be served upon the appellee or
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his agent at least ten days before the term of the court to which the
cause is returnable (provided there be ten days intervening) or the suit
on the motion of the appellee shall be continued at the cost of the ap-
pellant.

82. Such notice may ‘be served like the original notice and if the ap-
pellee or his agent have no place of residence in the county it may be
served by being left with the justice.

83. An appeal brings up a causefor trial on the merits and for no
other purpose. All errors, irregularities, and illegalities are therefore
to be disregarded under such circumstances if” the cause might have
been prosecuted in the district court.

. No new demand or set off can be introduced into a case after it
comes into the district court unless by mutual consent.

85. The appellant must pay the costs of the appeal unlesshe obtains
a more favorable judgment than that from which he appealed.

86. If the judgment below was against the appellant—he may prof-
fer to pay a certain amount with costs and if the final amount recov-
ered be less favorable to the appellee than such proffer he shall pay
the cost of appeal.

87. Any judgment in the district court against the appellant shall
be entered up against him and his sureties jointly.

Writs of error.

88. Any person aggrieved by an erroneous decision in matter of
law or other ilegality in the proceedings of a justice of the peace may
remove the same or so much thereof as is necessary into the district
court for correction by writ of error.

89. The basis of the proceedings is an affidavit filed in the office
of the district clerk setting forth the errors complained of.

90. Thke clerk shall thereupon issue the writ commanding the jus-
tice to certify the record and proceedings so far as they relate to the
facts stated in the affi lavit.

91. A copy of the affidavit shall accompany the writ and be served
upon the justice who shall with the least practicable delay make the
return required.

92. All proceedings in the justice’s court subsequent to judgment
may be stayed by a recognisance entered into like that required in
cases of appeals and on which recognizance judgment shall be en-
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tered against punclpal and surety in like manner and under like cir-
cumstances.

93. The district court may compel an amended return where the
first is not full and complete.

94. The district court may render final judgment or it may remand
the eause back to the justice for a new trial or such further proceed-
ings as shall be deemed proper and may prescribe the notice neces-
sary to bring the parties again before the justice.

95. Ifthe district court render a final judgment reversing the judg-
ment of the justice of the peace after such judgment has been collect-
ed in whole or in part it may award restitation with interest and is-
sue execution accordingly or it may remand the cause to the justice
for this purpose.

Replevin.

96. The proceedings to gain possession of personal property wrong-
fully withheld will be the same as are prescribed in such cases in the
district court except modified in this chapter.

Of Attachment.

97. Attachmentsare not allowablein justice’s courtsifthe sum claim-
edisless than five dollars. Andif moreis claimed and less is recover-
ed the plaintiff shall pay all the costs of the proceedings so far as they
relate to the attachment.

98. The attachment can only issue at the commencement of the
action and only where the acuon is founded on contract and the
money due. 1

99. The constable has the same power to administer an oath to
the garnishee and to take his answer as is given to the sherifl in ca-
ses of attachment in the district court.

100. Garnishees may be required to appear and answer at the time
fixed for the appearance of the parties to the action.

Summary remedy for forcible entry or. dctention of rcal property.

101.  This proceeding is allowable :
First—Where the defendant has by forceor mtmudatxon or fraud or

_
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stealth entered upon the prior actual possession of another in regard
to real property and detains the same.

SecoNp—Where a lessee holds over after the termination or con-
trary to the terms of his lease.

Turp—Where the defendant continues in possession after a sale
by foreclosure of a mortgage or on execution unless he claims by a
title paramount to the lien by virtue of which the sale was made or
by title derived from the purchaser at the sale.

102. The mere payment of rent by the time stipulated in the
lease does not enable a plaintiff to resort to this action unless ex-
pressly so stipulated in the lease.

103. The legal representatives of the person who might have been
plaintiff'if alive may bring this suit after his death.

104. Before suit can be brought in any except the first of the above
classes three days notice to quit must be given to the defendant in
writing.
