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EIGHTH BIENNIAL REPORT OF THE 
ATTORNEY GENERAL OF IOWA 

To the Honorable B. Ji'. Carroll, 
Governor of Iowa: 

STATE OF IOWA, 
DEPARTMENT OF JUSTICE, 

Des Moines. 

In compliance with the provisions of our statute relative thereto, 
I have the honor to submit herewith a report of the business trans
acted in the Department of Justice during the years 1909 and 1910. 

At the beginning of the past term there were pending in this 
department 107 cases, 32 of which were criminal pending on appeal 
in the supreme court, and 75 were civil cases. Of the nu.muc:r so 
pending 32 criminal cases and 33 civil cases have been disposed 
of, leaving still pending at this time 42 of the civil cases. 

Since the ending of the preceding term the criminal cases ap
pealed to the supreme court together with such cases commenced 
originally by this department number 115, and the civil cases com
menced during the same period number 43, making a total of 158 
cases entered on the docket of this department during the two 
years, of which number 78 criminal cases and 13 civil cases have 
been disposed of, leaving still pending at this time of the new cases 
30 civil and 37 criminal, or a total of 67 cases, which, together 
with the 42 cases on the docket prior to _January 1, 1909, and 
which at·e still pending, make a total of 109 cases pending on our 
docket at this time, a complete list of which, as well as a list of 
all of the cases disposed of during the term with a brief history of 
the questions involved in the more important ones, will be attached 
to this report to be included in the printed volume under proper 
divisions. 

During the term 81 official written opinions have been given 
upon request from members of the general assembly, the govc~rnor, 
and the heads of the several state departments. In addition to these 
written opinions the department has furnished several hundred let
ter opinions in response to inquiries from city and county officers. 
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anti in w,111y cases privnt e persons. These letter opioions, of course, 
m.: rf' not offic ial in ;rn_v sense. and in g iving them we si rnpJy fol
lowr·d a custom I hnt has grown up in the d epartment. 

ll11ri 11g- t ilt' te rm I lrnve rN•e i\'C! l from t he c lerk of t he t.;n ited 
Stat es co urt in ac1vnn c,. co~ts re fund ed th e sum of $ll.G5, and in 
attornP." fc<?s a ll owrd the s l.a1<' i11 American /;i Hsced Compa11y vs. 
lrriuht. $20.0()_ 11 11 nl' ""hich !ms been turned over to th e state 
treasurer and his r·ecci pt taken tlic1·r for. 

In additi on to the above this de portment hus s ucc<.•edcd in secur
ing- the pay ment to the stn te in f ec>s that Imel been long pnst due. 
in round nnmbcr~. $ 10010 00 durin~ ·1.h e past two years. and during 
the four ye111·s of m_v service in the department about $125.000.00 . . 
a very lflt.'!'C part o f which was for filin g- fees due fr om foreign 
corpciratinns 1m<lr1· section 16:17 o f th e cod e nnd amcn<lments 

t.hcn' tci . 
Tn ntt ernp1in g- t(/ rnnk <' tlwse C'fl i1Pr1iorn; nnd oth ers tlu,t were 

due. th e c•nnsti t 11t ionoli1 y :incl n1li<lity o f src.- tion Hi!l7 was seriousl y 
q11~s ti r,11t>rl. nnd to trs t this rp11~stion thrf•e s11its wt•rn hrou!?ht. on e 
ng-ainst fh C' Tiarber Asplrnlt P ;i vin~ Compnn~-. nn (' fl ~fl ins t t he 
v,ros tc rn Un ion T clcgrnph Compnny :mrl one ngninst 1hc Center
villP Li ~ht & Tt·netion Company. th C' latt e r of which was set
tled. the dcfendnnl pa;·in i? th e filini1 fee and th e costs of the action. 

~horth· after th ese nctions were he,:?un the rlepnrtment wns ad
visNl th~t similar actions under n stntnte m11 ch like onr~ hnd been 
t ri('d in th e courts nf Knnsns. the stntutc hP.ld \'rtlid. n1Hl np
prnls tnk<'n to th" T nit cd States supreme cou rt. Tha t co11rt nft1)1• 
full he11 rin!!. in a decision hnndr<l rln,rn Jnnunr~· 17. 1910. ar.,1 
repnrte,l in Vol. 216 l f. S. R. 1. held th e Kansns statute 1tueon
stit11tionnl on the g romH1 tlu1t t.h f' provision of th r IRw r eq u il in:,! 
the teler;r r1q, h company tn pa,· R filinµ: fee measured b_v a per r.,,nt 
nf 1111 its r npitnl npPra ted as ;1 hurdcn Rn<l 1nx on the int :rst:i tr. 
business of thf' <'Ompnny in violation of the r nmincr<'e r,l:11,:-;,~ of 
t he constitution. nnd reversed the Kansas <>ourt. 

,:vhil c th e re is perhaps enoug-h diffe ren<'e bet.ween the K:1 11sas 
statute and ours to make it possible for ns to stn_v in eou rl with 
these cases, still I am convinced that in the end our statute .,·ill 
be hrld unconstitntionnl. For this reason these cases hnv,1 hecn 
dismissed. and I join with Secretary of State W. C. Haywar(: in 
the suggestion that the statute be amended. 

The thirty-third general assembly p88Bed several acts which bad 
for their pnrpose the making, working and improvement of the 
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roads and higlm8)'S of the state, the d cstrnction of \\"eeds and the 
promotion of more uniform and effie i~n t methods of road work in 
each county. 

Sometime after these several provisious became effective l\fr. Thos. 
H. McDonald , Iowa 's very etlicient, and industl'io11s highway en
gineer , cal.l ed this department's attcution to the fact t hat little 
attention was being giYcn to that part of these acts which applied 
to road impro,·emcnt. and especially that part of the law whi ch 
cu.join ed upon township trustees the duty of ])l'Oviding for 
road dragging. In response to ~fr. ·MacDonald 's suggestions und 
request a letter was p repared and moiled to every <•onnty attor
ney in the st ate calling attention to the enact111ent of these laws, 
nnd asking- for ea rnest co-operation iu the ir vigorous r nforcement.. 
Almost \\"ithout exception the county attorneys responded not only 
promptly but en,thusiastical.ly. and within a month after the let
ters were mail ed oat schools of instruction in roHd work under 
chapter 96, acts of the Thirty- third Genura l Assemblr, \\'ere being 
held in nenrly evC'ry county in the state. At these meetings to,\·D· 
ship trust ees and road supervisors wcr.·e fully advised as to tlie ir 
dnties and their r esponsibility for road aud bridge conditions in 
their severa l districts. and as a result of this movement. helped a• 
it was by the press and publi e spirited eitizens in evC' ry part of 
the state, the road dragging for the year 1910 exceeded by mnny 
thousands of miles that of 1909, more miles of road ,1roinag-e and 
more mil es of weed d estr·uction along the hi ghwa~1s ww~ U:'.!C-Cm

plished t hnn ever heforc, and fo r the first t ime in the history of 
the state Iowa roads are receiving favorable mention thrciughou t 
the country. It must be r emembel'ed, however. thrit t he year 1910 
was :in unns1rnl ly favorabl e ,veal' fol' rond making in Iowa and it 
will not be e ithe r wise or safe to count upon many seasons s11ch 
as we li:l\'e hac.1 d11rii1~ the past year. To sec-urc nnd mai.ntnin 
e.n_vthing like permanent good r oads in Iowa th{' whole system 
will have to be remodeled, nncl it is lo be hoped the incoming legis
lature wilJ give this subject t he imm ediate ntt.ent inu its impor1an<'c 
demands. 

Unde r chapter 108, acts of the Thi1·ty -secoud :eucrul Assembly , 
en.j oining upon the boHrd of railroad commission ers the duty under 
certain circumstances to prosecute actions against common car
riers before the interstate comme.rce commission , we have com
men~ed thirteen cases, entitled as follows: 
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Board of Railroaa Commissioners of Iowa vs. Illinois Central 
Railroad Company, et al. 

Corn Beit Meat Producers' A.s11ociation, Complainant, Board of 
Railroad, Commissioners of Iowa, Intervener, vs. Chicago, Bur
lington & Qui ncy Railroad Company, et al. 

State of Oklahoma, Complainant, Board of Railroad Commission
ers of Iowa, Intervener, vs. Pullman Company, et al. 

State of Iowa, ex rel., H. W. Byers, Attorney General, Board, of 
Railroad Commissioners of Iowa, Complainants, vs. The OM
cago & Northwestern Railway Company. 

State of Iowa, ex rel., ll. W. Byers, Attorney General, Board, of 
Railroad Commissioners of Iowa, complainants, vs. The Chicago, 
Milwaukee & St. Paul Railroad Company. 

State of Iowa, ex rel., H. W. Byers, Attorney General, Board, of 
Railroad Commissioners of Iowa, Complainants, vs. The Great 
Western Railroad Company. 

State of Iowa, ex rel., I-I. W. Byer.s, Attorney General, Board of 
Railroad Commissioners of Iowa, Complainq-nts, vs. The Iowa 
Central Railway Company. 

State of Iowa, ex rel., H. W. Byers, Attorney General, Board of 
Railroad Commissioners of Iowa, Complainants, vs. The Illinois 
Central Railroad Company. 

State of Iowa, ex rel., H. -iv. Byers, Attorney General, Board of 
Railroad Commissioners of Iowa,, compla·inants, vs. The Chicago, 
Rock IsZana & Pacific Railroad company. 

State of Iowa, ex rel., H. 1l'. Byers, A.ttorncy General, Board of 
Railroad Commissioners of Iowa, complainants, vs. The Chicago, 
St. Paul, Minneapolis & Oma.ha Railway Company. 

State of Iowa, ex rel., H. W. Byers, .Attorney General, Board of 
Railroad Commissioners of Iowa, Complainants, vs. Atchison, 
Topeka & Santa Fe Railway Company, et al. 

State of Iowa, ex rel., H. W. Byers, Attorney General, Board of 
Railroad Comm·issioners of Iowa, Complainants, vs. Chicago, 
Burlington & Quincy Railroatl Company. 

State of Iowa, ex rel., H. W. Byers, .Attorney General, Board of 
Railroad Commisioners of Iowa, Complainants, vs. New York 
Central <-~ Hudson R i ver Railroad Company. 

In the first of these cases t1ie original complaint was made by 
John R. Waller of Dubuque, and the relief demanded before the 
interstate commerce commission is the reduction of the charge 
made by the defendant company for hauling passengers across 
the bridge at Dubuque. The evidence in the case was taken at 
Dubuque before Commissioner Clark, and the final arguments made 
tQ the full commission at Washington and the case fully sub
mitted in May, 1909; no decision, however, has as yet been made 
by the interstate commerce commission. 

In the second case the original complaint to the interstate com-
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merce commission. was made by the Corn Belt Meat Producers' 
Association. of Iowa, and the relief asked was a re-adjustment and 
reduction of the live stock rates charged by the defendant company 
on Iowa shipments, and while the case was pending before the 
commission on an application for rehearing the Corn Belt :Meat 
Producers' ~ssociation of Iowa requested the board of railroad com
missioners of Iowa to intervene on the part of the state. In re
sponse to· this request petition of intervention was filed by this 
department, and several trips made to Chicago where additional 
evidence was taken before Commissioner Prouty, and in January, 
1910, I went to vVashington with Clifford Thorne, attorney for 
the Corn Belt l\feat Producers' Association, at which time the 
case was argued orally and submitted to the commission, and later 
on decision was rendered grnnting substantially the relief asked 
by the complainants. 

In the case against the Pullman company the original complaint 
was filed with the interstate commerce commission on behalf of 
the state of Oklahoma, and the relief asked was the reduction in 
the rates charged by the Pullman company for sleeping car berths. 
Upon the request of the railroad commissioners of this state this 
department prepared and filed in said case a petition of inter
vention asking substantially the same relief as the state of Okla
homa is seeking. In November this year notice was given by the 
commission that evidence in the case would be taken at Chicago. 
On the date fixed for the hearing Commissioners Lane and Clark 
were present; several of the states were represented by their re
spective att'orneys general or their assistants, and Mr. John Fletcher 
of this department was present to look after the interests of this 
state. However, before the hearing had proceeded very far the 
defendant company, through its counsel, presented a proposition 
offering to make a substantial reduction in sleeping car rates 
throughout the country. The offer of the company was of such a 
character that the commissioners deemed it advisable to take the 
matter up with the whole commission before proceeding further 
in the case. 

The next ten cases have been consolidated and entered upon 
the docket of t he interstate commerce commission under No. 3464 
and No. 3465. In these cases it is charged that certain tariffs and 
charges which are exacted by the defendants for the transportation 
of property and merchandise in and out of Iowa are unjust, un
reasonable and unlawful, and in their operation discriminate against 
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the cities all(l towns ancJ plates in the interior nf Iowa, a nd per
sons engaged in b11s incss the rein. That such rates and charges arc 
nnfair:lv disr-rirn i11ato r,· 11 ndnlv prefe rentia l ,md gross l.v excessive 
as com ~a r· P.1 l with th, ~•· :.ates eh0a rged by the defendants for . trans: 
porting property and merchandise to· cities located on the _l\I~ss'.rnr~ 
river and places located on or near to or cast of th~ 1\Iississipp1 
river, and the relief asked is a re-adjustment of such rates _and 
charges to the end that no undue preference or adnntage be given 
to the eitics and towns eith er on or across the borders of the state; 
irr other v,:o rds, that the discrimination. preference and advantage 
eomplained of be discon ti nued. The dcfenedants have all answered 
the complaint but no time for hearing has been fixed by the ro~
mission. and it is n~t likely that they wi11 be taken np now nntd 
some time in ?.larch 01· April. 

In addition to the above eases the department has been called 
Hpon during the last two ?ears to defend many of the laws of the 
state in actions bron,:!ht to t est thei1· validity , some of the more 
important of which follow: 

Two eases by the ·w estern Union 1'elegmpl, Company 1.,. !t. P. 
Carroll, A.1tditor of State et al . These cases were .-:ornrn ci;r.ed in 
1903 and were both injunction suits in which t he plain tiff com
pany' secnred t.empornr-y writs of injunction enjoining the executive 
conncil from certifying out to the several counties of the state tax 
levies against the property of the plaintiff company. Both of these 
cases were disposed of during the vnst year and the tax dri.ch 
amount<'d to many thousands of dollars h11s hew levied a11d col-
1,·ctei!. 

Stal<' of Iowa, c:i: r el Chas. W. Mullan, Attm··ney General v. J_ N. 
Jn11t'S, M11r:;hall D rrn la! Man1rfocfori11g Comr,am; , r:l al. Tl1is ac
ti.on w :-ii,, brought in l90G to re.:truin the defon,lan•:s frnnt dt·aining 
Goose Lake, a body of water in Greene county, Iowa , covering 
about 700 acres of land . The defendants claimed the right to 
drain the lake under title from Greene county; the st.ate, however, 
contended that the body of water is a meandered lake and held 
by the state of Iowa in -trust for the use and 1;,enefit of the people. 
Decree was entered by the district court in favor of the state, 
which decree was lat.et· affirmed by the supreme court in an opin
ion filed on the 2d day of July, 1909, and the cause is now pending 
on appeal in the supreme court of the United States. We regard 
the ease one of unusual importance because involved in it is the 
question of the right of the state to own and control in her sev-
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ereign capacity all of the meandered non-navigable lakes of the 
state. 

Sianda1·d Stock P ood Company 1·. Jf . N . 1\"rigld, .Sta.te Food and 
Dairy Cornmissio ncr. This action was commenced in the circuit 
court of the United States for th e southern district. eentrnl di
vision of Iowa in Jul~·. 1907. The l'cl icf asked 1n1s an injunc tion 
restraining the food aud clai1·.,- ,- nrnrnissimwr frnm 1' 11fon•iug- thf' 
provisions of the stock food la "· passed b~- th1\ Thirty-s<•c•ond Ucn
crnl .Assembly. the plaintiff elaiming- that. the law " ·as uneon st it11-
tional. The case was d eci ded in faYor of the state. the law held 
constitutional. and up to this t iine t he food and dairy ,·ommission e1· 
has collected in fees nnd er this act th <> S lim of $:H.475.:~9. 

8amll cl Cal'/' t( rt1. 1· . C has. H. l/r111ua 11. rl ol .. 11111I ffr, , otlH'J"s: 

These cases were commenced several :•,ears ago and involve the 
title to a large tract of land in what is cn ll ed East Omaha or cut
off; they are known as the river bed cnses . Tlw evidence in all 
of them was taken at Omaha and decision was r endr.l'rid by Judge 
McPherson against the sta te; appeal " ·as taken to the United 
States circuit court of appeals and th e cases wC're fully argued 
in that court in May, 1909. but np to this time no decis ion has 
been handed d own by that rourt. 

II' . 1\' . . 11()1'/'n u· 1· . /11 R f. E.~ta[f' of 0 f'o l'.<J1 · \\'en.~, d eceaserl. Thi~ 
action was brought to recover collat eral inh eritance tax upon 
$200 ,000 which was paid out of th e est.at<: to one set of the W ells 
heirs in settleme nt of their claims ni:rninst thr estnt1:. The defcnS(' 
claimed th e amount 1hus paid as a compmmisr nmonnted io a 
debt against the estate, and hence. was not snbjcct to the col
late ral inheritance tax. The quest.ion raised h ad n eve r been passed 
upon by our court. The district court d ec ided th f' case in favor 
of the state. and on appeal to th e suprem e rourt the judgment 
below \vas affirmed and the full amonnt of $10,000 has since been 
paid into the state treasury . 

F. M. Hubbell~ et al v. Lafayette Higgins, Stat e Hot el lnspectm· . 
"' In this case the validity of chapter 68, acts of the thirty-third 

general assembly, ]mown as the hotel law , was involved. 'rhe 
case was tried in the district court of Polk county and the act held 
unconstitutional. An appeal was taken by this department to the 
supreme court where the decision of the lower court was reversed 
and the act held valid. The case is now on the way to the supreme 
conrt of the United States. 
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McClintock v. Cedar Rapids & Ioiua City Railicay & Light Com
pany. In this case the vaJidity of the so-called two-cent fare law 
is involved. The case is pending in the United States circuit court, 
and not yet assigned for hearing. 

State of Iowa, ex rel H. 1T'. Byers, Littorney General v. Chicago, 
Milwa11kee &: 8l. Paul Railway Company. This action was brought 
originally by the Clark Coal and Coke Company of Davenport 
agaimit the Chicago, Milwaukee & St. Paul Railway company be
fore the railroad commissioners of Iowa to compel the defendant 
company to accept coal in cars other than their own and re-ship 
it over their line. The case was heard by the board and after full 
hearing an order was issued granting the relief asked by the Clark 
Coal & Coke Company; the defendant railroad company, however, 
refused to comply with the order of the railroad commissioners 
and this action was brought in the name of the state in the district 
court of Polk county in which a mandatory injunction was asked 
directing and compelling the defendant railroad company to com
ply with the orders of the board of railroad commissioners of 
Iowa. After bearing, the court granted the injunction as prayed 
and the defendant company appealed to the supreme court and 
the case i,1 now pending in that court. The railroad company, 
however, pending appeal, is complying with the injunction 
issued by the Polk county court. 'l'be importance of this case lies 
in the fact that a question is involved which has been the subject 
of controversy in this state for years and the settlement of which 
is important to every shipper and common carrier in Iowa. 

Frank A. Macomber v. Afoa A. Nicholson, et al. This is an 
action pending in the United States circuit court for the southern 
district of Iowa, Centi-al division, in which the constitutionality and 
validity of the so-called mulct law and other statutes affecting 
the sale of intoxicating liquors is assailed, and an injunction asked 
against certain officials restraining them from the enforcement of 
these laws. There are several of the cases and they were all pre
sented to Judge lVfcPherson, who handed down a decision holding 
against the plaintiff on every point and sustaining the constitution
ality of the law. An appeal followed to the United States supreme 
court where application was made to one of the associate justices 
for stay of proceedings pending appeal. This application was de
nied and it has been renewed to the full bench to be heard sometime 
in the immediate future. 

••• 1 
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Old Colony Trust Compa·ny v. Fort Dodge, Des Moin-es & 
So·uthern Railway Company, State of 10·11:a, Intert;encw. The de
fendant company is in the hands of a receiver appointed by the 
United States circuit court. ,The service on part of the line has 
been irregular and inadequate, and as reported was about to be 
abandoned. On complaint of citizens living on the line and at 
the request of the railroad commissioners this department filed in 
said court a petition of intervention on the part of the state seek
ing to compel the company to furnish proper service upon the 
part of the line referred to. An examiner has been appointed to 
take testimony. 'l'he interesting question involved in the case is as 
to how far the power of the court may be exercised in compelling 
a common carrier to operate its trains over that part of its lines 
on which the business furnished is not sufficient to compensate the 
company for its service. 

Iowa State Manufacturers' Association, Complainant, vs. Adams 
Express Company, et al. 

E. B. Higley Company, et al., Complainants, vs. Wells Fargo di 
Company Express and the United States Express Company. 

State of Iowa, ex rel., H. W. Byers, Attorney General, Complain
ant, vs. The Adams Express Company, et al. 

These cases were all brought before the board of railroad com
missioners and consolidated under their number C12. On Feb
ruary 20, 1908, the Iowa State Manufacturers' Association filed 
with the board of railroad commissioners a complaint against the 
several express companies doing business in Iowa, in which it was 
charged that the express rates exacted by the express companies 
in this state were excessive, unreasonable and extortionate, and 
in many cases discriminatory, and asked that the matter b·e in
vestigated by the board of railroad commissioners and a general 
overhauling not only of the rates but of the schedules and classifi
cations be had and a general reductfon be made. 

At about the same time the E. B. Higley Company of Mason 
City and the Andrew ·wood Company of Rockwell City, filed com
plaints with the board asking for the establishment of a schedule 
of just, reasonable and maximum joint rates on shipments by ex
press. On the 9th day of September, l!HO, complaint was filed by 
the attorney general urging substantially the same relief sought 
by the foregoing compla inants. Testimony was taken, arguments 
made on both sides :md the matter is now pending before the 
board for decision. 
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This case in many respects is the most important one in which 
this department bas interested itself during the two terms of the 
present attorney general. If th e final decision should be in favor 
of th e c:omp]ainan ts and the reduction mad e for ·l\'hich we have 
earnestly contended, it will result in a saving to the people of 
Iowa of many hundred thousands of dollars every year. 

On the er iminal side of the docket a number of important cases 
have been before the department during the term, among which 
might he mentioned the followin g : 

State of Iou;a v. Carson, in which the fish and game law of the 
state was involved. 

Stat e of Iowa v. Holton, Gray & Compa.ny. In this case the 
defendant was convi cted on a charge of selling misbranded linseed 
oil. 'L'he.v appeal ed to the supreme court and assailed the consti
tutionality of chapter ml, aets of the 'l'hirty-second General As
sembly. whicl1 p rohibits the sale in this state of any flax seed or 
l insecd oil unless the i;ame answers certain l'hemical tests, and un
less these oils when sold are sold under their true name.. The su
preme court in a well written opinion , upheld the law and sus
tained the conviction of the d efendant company. 

Bfotc of Iowa v. Standard Oil Company of Indiana. In this 
case the defendant was indicted by the grand jury of Lyon county 
for a violati on of <'.haptcr 169, n<'ts of the 31st general assembly , 
which act has eorne to he known as the ' ' anti or unfair discrimina
tion net.'' 'l'hP c1 Pl'endaut. was cha rgerl with selling gasoline at a 
lower rate in one town than was rharged for the same product in a 
n ea l' by t own , making allowance for the difference in cost of trans
port.n.t.ion, nnd that snid lower rate ,ras made for the purpose of 
rl cstrnyin g th e business of a competitor and creating a monopoly. 
The defendant demurred to t he indietment. raising numerous ques
t ions involving the ronstitn tionahty of t he law. The demurrer 
was s111, t ain ed by the lo,ver eon rt and the cause is now pending in 
the s11p1·cm c court on the appeal of the state .. 

In ndd ition to these cases the foll owing t able shows the number 
of cases s uhmitted to the suprem e com·t during the last four years , 
and the nat nre of the crime involved in each case. 

Murder .. , · - · · · · · · · • · · · · • · · · · · · · · · · · · · · · ·. · . ... ... .. .. . . . .. . 28 
Assault with intent to commit murder .. . . .. . .. . . . . .... .. . 2 
Breaking and entering .. . ..... .. . . ..... .. ...... .. ....... . .. 12 
Larceny . . .... . . . . .. .......... . .... . . . ..... . .. ,. ..... ..... . . . 16 
Burglary . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ~ 

Adultery . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10 
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Seduction .. . .... . 
Assault with intent to commit rape ...... . ... , ....... . ........ 16 
Rape .......... . .. . . . ...... . .. . ... . . ........ . . ....... . . . .... . lS 
Uttering a forged instrument ....... .. . . .. . . . ... . .. . .. . .. . . . . 10 
Perjury . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . 5 
Keeping a nuisance .... . . . ......... . ..... . ... . ...... .. ...... 14 
Conspiraey ... ... . . ... . -. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5 

Desertion ... .. . .... .. .. . . . .... ... .... ... , . . . . . . . . . . . . . . . . . . 5 
Prostitutio11 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 

Robbe ry . ..... . . . .... . . ... . . . . . . ... . ... .. . . .. . ........... . ... :~ 
Incest . ........ . .. . .. . ....... . . . .. . . . ..... . . . .. . .. . . ...... . . 
Possession of burglar tools . .. . . ....... . . . . . . . . . .. . ..... . ... . 
Burning timber of another ........... . . . . .. . . ..... . .. . ...... . 
Embezzle1uent . . ....... . .... .. .. . ... . ..... .. .. . .... . .... . . . . 
Illegal prac tice of medi c ine ... . ..... . .. . ...... . .. . . . . . . . .... . 
Making false entries .... . .............. . . . ... . ............. . 
Receiving stolen property ............. . . .......... ... .. . ... . 
Keeping a gambling house ......... . .... . ........ . .. . .... .• .. 
Assisting a prisoner to escape . .. .. . ... . ..... . . . ........... .. . 
Exposing a child .. . .... . ........ ... .. .. . .... . .... .. . . , . . .. . 

1 
1 
2 
7 
2 

2 
2 
2 

Violating the pharmacy law. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . l 

Assault with intent to do great bodily injury .............. . ... . 2 
Obtaining money under false pretenses .............. · . . . . . . . . . 2 
Receiving money unlawfully as township trustee ... . ...... .. . 
Leasing property for the purpose of prostitution . . . . . . . . . . . . . 7 
Unlawful distribution of liquor. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Libel . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Malicious killing of domestic animals . . . . . . . . . . . . . . . . . . . . . . ] 
Appeal from order denying transcript . . . . . . . . . . . . . . . . .. . . . 3 
Throwing at a train ............. . .................. .. .... . 
Sodomy .. . ........ . .......... . ... . ... .. ........... .. ...... . 
Enticing for , the purpose of prostitution ......... , ......... . 
Keeping house of ill-fame ........... . ............... . ... . . 
Resorting to a hotel for the purpose of lewdness .... . ...... . . 
Lewd acts .. . ... . ...... . ............. . ... . .... . . . ........ . 
Violation of the pure food acts . .......... .. ... . ........ . .. . 
Violation of the plumbing ordinance . .. . . .. . . .. . ..... ..... . 
Entic ing to house of ill-fame, .. . .. .. . . . ...... ... .. . . .. ... . . 
Attempt to p r ocure abortion ... ... . .. .. . .. .. . . . ....... . ... .. . 
Malicious injury to building . . . . . ...... . . ..... . . .. .... . .. . . . 
Illegal soliciting and sale or liquor .... .. ... . .. .. ... . .. .. . 
Unfair disc rimination . . . . ........ .. . .. .. .. . ... . .... .. .. .. . .. . 
Inebrlety .. ... .. . ..... . ...... .. . .... . .. .. . .. . . ... . . ... . . . .. . 
Cheating by false pretenses .. . . · . . .... ... ... . . . . .. .. ..... .. . 
Forc ible defilement .... ... .. .. . . . ..... . ... .. . ... ... ... ..... . 
Exposing for sale and selling misbranded Adulterated Oil. . . . 
Violation of the game law .......... . . . . . .... . ... . .... . . . . . . 
Illegal practice of V eterinary Surgery . . .... ...... . . . . . . . . . 
Illegal transportation of intoxicating liquors .... . . ... ...... . 
Failing to provide for live stock _ . . ... ... . .... .... . . .... . .. . 

1 
1 
] 

1 
1 
2 
2 
1 
]_ 

1 
1 
l 

1 
2 
1 
1 
1 
1 
1 
1 
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There were 11 cases in which the lower court imposed a penalty 
of life imprisonment, 9 for murder and 2 for rape, and one case 
in which the death penalty was imposed. The judgment in all 
of these cases met with the approval of the supreme court. 

During the Iast four years the appeals to the supreme court in 
the criminal cases were 80 less than during the preceding four 
years, a falling off in this class of appeals of 27.7%, and of tlrn 
number so appealed the judgment of the lower court was affirmed 
in a little over 80% of the cases. 

In my former biennial report I ventured to suggest the enact
ment by the legislature of certain amendments to the laws of the 
state providing for a better enforcement of the criminal laws, 
and especially the law affecting the operation of saloons, gam
bling houses and houses of ill-fame. I urged among other things: 

That the Governor be given power to remove certain law enforc
ing officers upon proper complaint. 

A re-organization of the Attorney General's department giving 
to that officer the right to appear in the district court and be
fore the grand jury of the several counties in matters pending 
of sufficient importance to justify such appearance. 

To give to the Attorney General's department sufficient help to 
properly transact the business of the department, with salaries 
high enough to secure the best possible service. 

A general revision of the laws covering criminal practice and 
procedure. 

'To further carry out the suggestions made in that report, and 
as a part of the plan that had been worked out in this department 
for the better enforcement of all the laws of t~e state, I directed 
the drafting of four bills, viz. : 

A bill relating to the powers and duties of the Sheriff and his 
deputy. 

A bill making it the duty, among other things, of the county at
torney to diligently enforce or cause to be enforced. in his 
county all of the laws of the state, actions for a violation of 
which may be commenced or prosecuted In the name of the 
State of Iowa or by him as County Attorney, except such laws 
the enforcement of which is exclusively enjoined upon others 
by the statute. 

A bill providing for the re-organization of the Attorney peneral's 
department. 

A bill empowering the Governor to remove certain officers for 
misfeasance, malfeasance or nonfeasance in office. 

Senator George Gosson, who was then acting as special counsel 
in this department, and who was at the preceding election elected 
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to the senate, at my request introduced these bills in the senate, 
and after some modification and changes the bills "·ere all passed, 
signed by your excellency, two of them. the bill for the removal 
of officers and the bill re-organizing the attorney general's depart
ment, became effective the first in :March, 1909, the other in April 
of the same year; the other two bills relating to the duties of 
sheriffs and county attorneys became effective on the 4th day of 
July of the same year. 

vVe cannot resist the temptation at this point to state what is 
the truth, and what ·will be fully shown by the record as we un
fold it in this report, and that is that the passage and operation 
of these laws has placed Iowa in the very front in the matter of 
civic righteousness and moral cleanliness. The good that has 
flown from them in cleaner towns and cities, in money saved to the 
needy, in boys an.cl girls turned from the haunts of vice into the 
paths of virtue and rectitude, in making sober and industrious 
husbands and fathers, in making homes happy and inspiring re
spect for law and order, is so immeasurably great that no matter 
what may come to us in the future we will never cease being 
grateful for the opportunity we have had to take even a small 
part in this great work. 

The record is a source of pride to every one in this department 
as we know it must be to the members of the general assembly who 
assisted in the passage of these bills, and as it will be to the 
people generally when they realize fully what has been accom
plished for the real and lasting good of the state. 

Prior to the passage of these laws the law regulating the sale 
of intoxicating liquors was being openly violated every day and 
nearly everywhere in the state. In many places saloons were run
ning on Sunday and in many cities, cities that boasted of the num
ber of their churches and the size and excellency of their schools, 
the right to take at the gambling table the money t hat was needed 
in the home, and the privilege to rob young and old of their char
acter and their virtue in the bawdy houses, was sold at so much 
a month , and so-called good men in many places were taking profit 
out of vice unashamed and unafraid, and court expenses and 
crime were on the increase; while today the liquor laws are quite 
generally observed, no saloons are operated in any of the cities 
in Iowa on Sunday, the open gambling house has gone-let us hope 
never to return, the red light district has been turned into a 
district of modest homes, vice is being put to rout everywhere 
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in I Il l · stat1 •. c·o urt 1•xpcuses a re dimin ishing and in most of the 
r ouutic·:-. n f the st:111' cri me is decreasing. 

l 'ndc•r !he sheri ff :1nrl count_v attorney acts most of th e sa loon 
druc- stores i11 tile st;1 l c have bl"en p nt out of business. the liquor 
solir•itnrs iu drv 1•011 11 tics driven out o f the state. the boot-lcggers' 
bnsincs!-i mndc 0

Si"l '1ung-e ro11s :ind unprofi tabl e that that indi\'idual 
is makin;? his la1'1 st m1d-his only support nnw bc inl,! the l:iws of 
the fcdL' l'H I govcr·nment. 

1 lnd,·r the hill rf'-oqrnnh: inrr the nttornc•.v gt•JJ <•r;d 's d (' partment 
rnorr (.fond ll rn;. IJ pen nreomplish ctl in c ultiva tin g- 1·cspeet fo r the 
lnw :rn cl nhcdi<'1-irc• to its mirn dates th nn <'O llld lrn Yf' been acPom

plishrd i n a l i f'<• 1in1f! 1md1~r th r old syst1~111. 
Rhortl_v ,1f1er this n,·t beca me cffecti\'C ,Ii·. ,J. I. ".rerly . post

mast.·1· of D<>s ) t uint•s. brnught to thi s offit·I·' 011(' of t h(' Sf'C rc t ofl' i
£>e rs of tli e f!'0 \'(' 1·1m1e11t· and introdured hi m as nnf' of the inspectors 
o f the postal clc•parh11 1-"nt. Th i!-i offic1•r <'Hlforl on r ntt c ntion tu t he 
o pe rnt ion of a :.rnng nf thieves with hearlcp rnl'te rs nt Couu c>il Bl uffs . 
ll r had with him thr .... ,· idence to s how that men wcrr heinµ f-! C'C('ed 
0 11t of thousa nds of dollan; C\'er y dar. a nd some 11f llw e\·idcncc 
iudirntcd that" this colossal gang of swindl ers were opcrati n,., with 
tho lmowledg"e of the local officers of th at r-it-y. and this officer of 
lhe g'ovc,·nmcnt stu tcd that it was !,is belief that these offi ers not 
mil ,,· hnd lrnowlrdg-c of what was going on b11t that th e_v were 
ar tin•l,v prot N·ting tiu'." g nng-. Th ese s windl ers were ope rAting under 
the lendersh ir nf one .T. C. Ma,vbra,\', and the inspector infonncd 
us llrnt hC' wRs directed by his superior to sec11re th e co- peration 
if possibl e, of th is office in the ind ictment and prosecution of the 
mc.111Lt•rs of this gR n J!. ,v .... rendered s111·h as.l:<iii:-t nrn•(' as was pos
sible nt thn t time. ~nd la t er on a dozen 0 1· more 111 e111hcrs of the 
ir•nl!' ll'ere indicted in both the state and fede r·a l co urts. 

Amonj? oth Pr members of t he gang was one J ohn R . Dobbin -: who 
hod IJrr,n indicted for swindlin g one 13a llcw of 1\!i snuri out of 
$80.000. The appearance of the attorney gcncrn l "·as entered in 
this case with the county attorney of Pottawattamie county, and 
just he.fore the case was to be ca lled for trial n letter was received 
at this office from one of the attorneys of t he department of j ustice 
of lhe government of the United S tat'-!s in whi eh . nmong other 
thin ,:.'8; he said: " T understand that the cnse of the Sta.l e of Iowa 

· 11. J ohn R. Dobb;11s, indicted in connection with the Maybray 
swindles at Council Bluffs. comes on for trial next Monday. I 
wish very much that yon could in person be present at and assist 

J 

in th(' tria l • • • • • T would rcg-ret Yery mu ch to see 
Hu acqui tta l in these eases on acro11 nt o f tlw influe nce it would 
ha \·e on the t r ial of the CflSC'S in thr fcd er,11 court set fo r D ecember 
7th . This is the most coloss;il gang of S\\'ind lC' rs tlrnt has been nu 
earthed in this country for mnny yeHrs, c1 nd it lwhoon•s us as offi
cers of t he law to make cn-t•r~· exer tion to secure con victions. 'rhe 
case is goiu~ to be clefenJed by able and rl'som·ec!lul lawye rs • 

• • • • There is a susp ic- ion ,·ery lnrgcly prevalent- I Llo not 
know ho\\' much foundati on there is for it- tlrnl th~ <>ou uty nttor
ney and th e city go ,·ernment of Coun cil B lu ffs were to some ex
t en t under the control of these f.;w i11<ll e1·s wh ilf' th e~· were t l1e re. 
and nnd cr such ci r cumstauces T Ucem it exr·ecd ingly importnnt 
that you shou ld oversee t h is tri al. 1 ' 

Dobl1i11s was tried. convi cted and sc11 te11Ced t.o a term of fir r 
years in the penitentia r~·. llis case is now pending- on appco l in 
t he s upreme court . 

Later the attorney gcnentl assisted in Ow tr ia l of another membe r 
of this g-anµ by the 11nmr of , r·ott. l n th is cnse there was an 
acquittal. 

L ater l\'fa,\'bray a nd eight 0 1· t rn of his gn ng were tried in the 
fede rn l cou rt. all convicted nn<l nrr now se rving time in the peni• 
tentiary of F ort Lem·enworth . 

ln addition to this matte r th r attor1H•y ~cnern l nnd his assist• 
a nts have nppral'ed I efore g rnnd juries in scvr.ral of th e co unties 
end have rendered valuable nssistn ncc i11 u ncove ring- graft and 
fruucl s th nt were be in g practi recl in p ub li c nffuirs. 

The rcm ov:11 law1 however , is the cap-shcuf of this whol e system 
of law en forcement la ws. nncl under it seed has been sown that 
will ripen into a glorious harvest for obcdi n ee to l aw. for moral ity 
and for d ecency and efficienr~1 in public offi c •. 

Almost immcdintel_v a ft e r this law went into efft'ct complnint 
was made to this department about tho conduct of the mayor of 
Marengo. Accompanying the complaint \\'US the affidavits of nu
merous citizens of that citr charg ing the mayor with intoXicntion. 
and demanding that proceedings be commenced fo r his r·emoval. 
The cou nty attorney with the advice and assistance nf this de
partme nt instituted proceed ings ngainst tlic mayor a.ad th e rnse 
was tried and submitted to Judge Preston of the sixth dist rict, 
and substa nti ally every allegation of the petition fou nd to be true. 
An order of removal was made; the case was appealed, the con
stitutionali ty of the law assailed upon every ground imaginable, 
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and after an extended and able argument by defendant 's counsel, 
the case was deciclecl by the supreme court, the law held to be 
soun<l upon every point urged against it; thus for the first time 
in Iowa notice was served that in this state the dignity and effi
cieney required in the public service demanded sober men. 

Prior to the trial of the l\faybray cases at Council Bluffs, and al
most continuously thereafter until some time in :i'lfol'ch complaints 
were pouring into this office charging misconduct and failui·e in 
the performance of duty on the part of the chief of police of that 
city. These complaints culminated early in March in the following 
communication: 

"To Honorable H. W. Byers, 
Attorney General of the State of Iowa. 

The undersigned persons who are residents and citizens of 
Council Bluffs and Inte rested 1n the prosperity, morals and wel
fare of the said ci ty of Council Bluffs, state to you that upon in
formation, we have r eason to believe and do believe that George 
H. Richmond, as chief of police of said city, has been wilfully 
and knowingly n egligent Ju the discharge of his duties in the 
office of chief of police; in that he has wilfully and knowingly 
neglected and failed to enforce the laws and ordinances in re-
gard to pool halls and allowing minors to frequent the same; in 
that he has wilfully and knowingly failed to enforce the law in 
regard to the lllegal sales of intoxicating liquors; in that he has 
wilfully and knowingly failed to enforce the laws in regard to 
prostitution and vice; in that he has wilfully and knowingly 
failed to enforce the laws in regard to gambling and gambling 
devices. 

We therefore ask that you in your official capacity as Attorney 
General of the State of Iowa, proceed against the said George H. 
Richmond as provided by law with a view of removing him from 
the office he holds and the duties of which he rails to discharge." 

Complaint signed by five of the leading business and professional 
men of Council Bluffs among whom was the president of the law 
enforcement league. 

In response to this demand this department sent Mr. John 
Fletcher to Council Bluffs for the purpose of ascertaining the 
exuet condition. His report was of such a character that petition 
wns immediately filed· for the removal of George H. Richmond 
chief of police of that city, and, notwithstanding the most des~ 
perate and persistent effort was made to prevent the removal of 
this officer the evidence was so overwhelming and convincinO' that 
the court found, among other things, that during the greate; part 
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of the time said Richmond held the office of marshal and chief of 
police of the city of Council Bluffs: 

"Saloons, gambling houses and houses of ill-fame have existed 
and operated within the limits of said city in violation of the 
laws of the State of Iowa and the ordinances of said city that the 
saloons were allowed to run and do business at a1l hours of the 
night and on Sundays, and without complying with the mulct 
law in several important particulars. not named and without 
any intez·fe r ence from this department or the police force under 
his authority. That several well known gambling houses were 
permitted to operate upon the principal streets of said city under 
a plan by which each proprietor paid $250.00 monthly to this 
department. • • • 

"That houses of prostitution have at all times been permitted 
to operate upon the principle streets of said city under arrange
ments of different kinds wher eby each keeper of such houses 
paid a certain amount monthly for herself and for each female 
inmat~ thereof, such sums being usually $12.00 for each mistress 
and $6.00 each month for each inmate, which sums of money 
came into the hands of this department and all on the under
standing that such place would not be molested by the police as 
long as such payments were kept up. That all of such money 
was kept by the defendant, usually deposited in the bank in his 
private name until the end of the month when such sums were 
by him turned over to the city clerk and not to the city treas• 
urer. 

"The court further finds, that the ordinances of said city de• 
clare keepers and Inmates of houses of ill-fame and all persons 
having the reputation and character of being gamblers to be va
grants, but none of the gamblers or proprietors of gambling 
houses were arested, and a_II the vagrants named in such ordi· 
nances were allowed to go free and ply their vocations without 
interference from the defendant or his police force, provided 
only, the women and the gambling proprietors paid their monthly 
stipend under whatever name and pretext it was paid." 

There was much more in the decree but enough has been quoted 
to show how necessary it was that some legislation be had to make 
such conditions in a state like Iowa impossible , and how just and 
proper it was for this judge to remove Chief Richmond. 

After this proceeding at Council Bluffs affidavits wcee filcu with 
your excellency by citizens of Ottumwa charging the mayor of 
that city with misconduct and asking for his removal. Upon your 
direction this department investigated that case, filed petition and 
upon the showing made the mayor was removed for failure to per
form the duties of his office and intoxication. 
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So far as we know there were but three other cases commenced 
under this removal law; one at Kellogg against the mayo1· for in-

. toxication, the case, however, "·as not tried as the mayor resigned 
before h ea ring- was had; one in Sio11x ,,ounty against th e ,·ounty 
attorney which was brought by local par-tiPs against our jud~nn cnt 
and advice and in whi ch the county attorney was vindicated ; and 
one in Union county against the marshal, as we are informed. and 
for which there was no substantial ground. 

Prior to the prosecution by this department ·of the 1·ases at 
;vrareng-o, Council Bluffs and Ottumwa we were receiving almost 
daily complaints from some of the cities charging misconduct to 
local officc1·s. Since these trials, as I now remember it, we have 
not h::id a single complaint from the cities, not even the so-called 
riwr cities , and I am sure that the conditions that existed in Com1-
cil nluffs, and other cities of Iowa, pr-ior to the trial of the Rich
mond ease can not now be found to exist in a single city in this 
state. 

AH this has been brought about under the removal law without 
ha rm to any innocent man or legitinrnte business; surely no good 
citizen anywhere with knowledge ""ill lend further respectability 
to the effort that is being made in some quarters to discredit it. 

Now to sum up the _gf'ncral effect of these law.c; throughout the 
state. 

Ou September 30, la06, just prior to the beginning of onr first 
term, there were 4:3 counties in the state in which the mulct law 
was in ope1·ation, 240 cities and towns with 1770 saloons. 

September 80, 1908, there were 40 counties, 219 cities and towns 
with 1612 saloons. 

·Scplembcr :JO, 1910, thc1·e were :n counties, 208 cities and tmvns 
with 1262 saloons; and the number at this time we do 110t believe 
will exceed 1200 saloons, and after July next when new petitions 
of conscmt are r cqnired to be on file the number of counties operat
ing- ,under the mnlct law, in my judgment, ·will be reduced nearly 
if not quite half, and under the operation of the Moon law when 
properly intcrpretuted there will not be to exceed 700 saloons in 
the whole state. 

On December :n, 1908, there were in use in the state 599 drug
gists permits to sell liquor; today there are not to exceed 400, a 
decrease in two yeat·s of nearly 200, and our rr.ports show that 
there is less boot-legging carried on in the so-ca11ed dry counties 

REPORT OF ATTORNEY-GENERAL 

tbau eYe1· befol'e, all of \\"hich shows a steady and certain advance 
toward the ideal or '' no saloon'' condition . 

Good men nrnY and do differ as to the best met.hod of dealing 
with the saloon· question. Some favor regnlntion , othel's prohi
bition; there is. howew•1·, substantinl agreement that thL~ institution 
is an evil nnd that every dl'ort possible should be made to mini
mize and reduce the hann that (•omcs to every community in which 

it exists. 
The reports of the county attorneys made to this office within 

tl1e lnst month show that thc1·e has been a de('reasc in criminal 
business for the past yea r in 35 counties. in some of them the de
crease being reported as high as 50 per cent., 29 county attorneys 
report the criminal business about the same as last year, whi le 
in only 14 counties has there been any increase. and in most of 
these t11e increase very slight. 

The improvement thus shown all along the line is not, of ('oursc. 
all due to the work of this department. 1VIuch has been accom
plished by civic societies and organizations all over the state, nor 
should we be content with what has been accornpl ished great as 
it is, because it may 11s well be understood that only a beginning 
has been made in la·w enforcement. 

The saloon and the gambling house are bad enough and have 
taken toll to the limit; the house of ill fame is worse and counts 
its victims by the scores of thousands, and while no let up in the 
fight against these evils should be encouraged there are other 
evils that need the immediate and earnest ::ittention of every law 
enforcing officer as well as every good citizen. Much is being 
said nowadays about the white plague, and much good is being ac
complished toward wiping it out; its victims, however, are 1rnm
bcred by the hundreds while the victims of what has recently been 
termed the "yellow finger" plHgnc can b e co1111tcd by the t.housn11ds, 
and the shnme of it is that a large per rent of them are boys nn<ler 
twenty-one years of age. F'ifteen or more ?Cars ago the sale of 
cig-arettcs was made unlawful in this state, and it is against the lnw 
today to sell them anywhere in Iowa , but notwithstanding this, the 
signs of tl1e use of the deadly weed is observable on every hnnd, aud 
only a short time ago one of the greatest railroad. systems of the 
country issued an order that after a certain date no person with 
'' yellow fingers'' should be employed or retained by that system . 
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Then there is the adulterated food and short-weight men; the 
illegal combine to maintain unreasonable prices, and many other 
things that need constant attention. 

So far as the liquor and cigarette question is concerned the 
law enforcing machinery of the state is now in splendid working 
order. All we need to complete it is some federal legislation 
authorizing the state authorities to deal with interstate shipments 
and prohibiting the issuance of government licenses to persons doing 
business in so-called dry counties, and there is no good reason why 
we should not have this federal legislation in the immediate future. 

There are many other things that this department bas to deal 
with that might be mentioned but this report is already too long; 
however, before closing it I feel it my duty to suggest the following 
amendments and changes in our laws. 

First. A general revision of the laws covering practice and 
procedure in the com·ts of the state. Simplify court methods by 
repealing every provision that permits delay as a matter of right 
by motion or other pleading so that it may no longer be said, as it 
was just recently by one of our prominent district judges, that, 
'' It is absurd to reverse a civil case and send it back for retrial 
because of the non-observance of some technicality that has nothing 
to do with the merits of the case, and it is a travesty upon justice 
to discharge some criminal who is unquestionably guilty merely 
because some mouldy precedent was not followed." · 

Second. Rearrange and read,iust the judicial districts of the 
state. Under the present arrangement some of the districts have 
more business than can be speedily and properly disposed of while 
many of them do not have enough to keep the courts busy half of 
the time. 

1'hfrd. Increase the salary of the attorney general and his as
sistants. The salary of the head of the department of justice 
ought to be the same as the salary now paid to the members of the 
supreme court, and the annual salat·y of each of the assistants 
onght to be at least $2,500.00, and that of the stenographers $100.00 
a month. 

Ji'ourth. Amend the l11w prohibiting trusts, combinations and 
pools for the purpose of controlling prices by adding the neces
sary provisions for making investigations and pt·ocurincr evidence. 
As the Jaw is written now in this state it is a dead letter. No 
matter how zealous the prosecuting officer may be in his desire to 
protect the people against unlawful combinations and tnists he 
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is practicalJy helpless unless the legislature furnishes him the 
necessary machinery and funds to cat·ry on a successful investiga
tion and prosecution. 

Durin"' the four years of nw service in this department l\Ir. 
Charles \Y. Lyon has had charg·c of the appeals in criminal cases, 
and aside from a f ew days vacation he has hardly missed a day 
from his desk and the credit for the showing made in this depart
ment of the work of this office is due to his industry and the care 
with which the record made in the courts below has been made 
up and presented to the supreme court. Mr. Lyon leaves the 
office the first of the year to enter the practice in Des Moines with 
Judge H.owc under the firm name of Howe & Lyon. 

During the first year if this term Mr. Charles S. Wilcox acted 
as special counsel for the department , and his work was not only 
satisfactory bnt of the very highest order. He resigned his position 
to enter the practice of law here in the capital city, and the po
sition for the last year of the term has been filled by :Mr. John 
Flet"cher of Avoca, Iowa, who has shown himself to be an in
dustrious and failthful public officer. 

Mr. George Cosson whp served with us during the former term 
has continued his faithful and efficient work throughout this term. 

Miss Hobbs and Miss Gilpin have been with the department 
during the entire four years. They have had charge of the dockets 
and the stenographic work of the office and have performed their 
duties faithfully and well. 

The uniform courtesy and kindness of all the officers and em
ployes in and about the capitol_ building will always be remem
bered with gratitude. 

Respectfully, 
H. w. BYERS, 

Attorney General. 
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SCHEDULE ''A'' 

The following 1s a list of criminal cases submitted to the Supre111t' C011rt, all(! ,dsn rc•lwarin~s :islwd du,·

_ing the years 1909 and 1910 and the final dispositon nf the eases. 

Tith of Ca'le D.-cision ; Offe1:s.i 

----------------------- - ----------,------- --- -- -- -· 

State v. Allan, George, Appellant .. . . . 
State v. Adkins, L. M., Appellant. .. . 
State v. Alley, John, Appellant. .. . . . . 
State v. Bailey, Creed, Appellant. . . . . 
State v. Baker, George, Appellant ... . 
State v. Baker, S. P., Appellant. . . ... 

1 

Polk . . . . . . . . . Affirmed Feb. 19, 191 0 .... . 
Poweshiek . . . Affirmed Feb. 10, 1910 ... . 
Polk .. .. .. .. . Affirmed Nov. 15, 1910 ... . 
Polk . . .. ... .. • Affirmed Oct. 2ii. 190r• . .. . 
Montgomery .. : Affirmed June 30, HJo9 ... . 
Winneshiek . . Affirmed April 5, 1910-.. . . 

( Petition for rehearing 
overruled May 16, 19Jfl.) 

Uttering a forged instrument. 
Practicing 111 ecliC'ine without a lir·r•nsri. 
Larreny. 
Burglary. 
.MurdEr in tile first degree. 
Adultery. 

State v. Bennett, Lulu, Appellant. . . . Scott . . . . . . . . Affirmed June 30, 1909. . . . Murder. 
State v. Blodgett, D. T., Appellant . . . Polk . . . . . . . . . Affirmed June 7, 1909 . . . . Forgery 

(Petition for rehearing 

State v. Brown, Grant, Appellant .. .. 1 Mahaska .. .. ! 
I 

' 

overruled Sept. 24, 1909.) 
Affirmed June 5, 1909 .. . ·1 Adultery. 

( Petition for rehearing 
granted Sept. 28, 1909. l 

State "· Brown, J. M., Appellant. . .. . ' 
State v. Brown, J. S., et al., Appel-· 

, Reversed Feb. 16, 1910. 1 
Calhoun ...... , Dismissed Sept. 10, 1909 .. :Vlurder. 

! I 

!ants .... . .. . .... ...... .......... I Jasper ..... . . 
State v. Brown, W. R., Appellant. .. . . Woodbury 
State v. Butler, John C., Appellant. . . ' Hamilton ... . 
State v. Brooks, Byron, Appellant. ... 1 Hamilton ... . 
State v. Bell, J . B., Appellant ... .. . . Carroll ..... . 

I 
• I 
State v. Burns, Lizzie, Appellant ..... i Wapello \" ..• 

Dismissed Jan . 11, 1910 . . . 
Affirmed Sept. 28, 1909 . .. . 
Reversed March 8, 1910 .. 
Affirmed March 8, 1910 .. . 
Affirmed April 5, 1910 ... . 

(Petition for rehearing 
overruled May 14, 1910.) 

Affirmed Feb. 8, 1910 .. . .. 

Liquor nuisanc·e. 
Rape. 
Assault with intent to rom mit murdr-r. 
lnebriety. 
Cheat ing by ralse pretenses. 

Prostitution. 
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Title of Case 

State v. Baker, Guy, Appellant ... . .•. 
State v. Blotcky, Charles, Appellant •. 
State v, Carter, S. E. et al, Appellants. 

SCHEDULE ''A''. - 0.)NTINUED 

County Decisions 

Wapello ..... ' Affirmed July 7, 1910 .. , . 
Woodbury .... i Dismissed Sept. 27, 1910 .. 
Polk ......•. _ I Affirmed June 5, 1909 .••. 

(Petition for rehearlng 
overruled Oct. 28., 1909.) 

State v. Carter, W. L. Appellant..... Polk ......... Affirmed June 5, 1909 ... . 
(Petition for rebeari11g 
overruled Oct. 28, 1909.) 

State v. Carlson, August, Appellant... Pottawattamie. Reversed Dec. 18, 1909 ... . 
State v. Chamberlain, L. C., Appellant. Polk • . . . . . . . . Dismissed Feb. 9, 1909 . .. . 

State v. Chapman, Isaac, Appellant.. Appanoose ... j Affirmed Jan. 23·, 1909 ... . 
State v. Clark, John, Appellant . .... . . Jefferson .... J Rewrsed Oct. 27, 1909 .. . 

State v, Clark, W, G., Appellant .... . 
State v. Cook, Paul, Appellant. . .. ... . 
State v. Criswell, Charles, Appellant .. 
State v. Cutler, Edwin, Appelant ..... 

State v. Clayton, Harry, Appellant. .. 
State v. Casper, John, Appellant . ... . 
State v. Carson, J. D., Appellant .... . 
State v. Casper, John, Appellant ... . . 
State v. Cowell, Clyde, Appellant .... . 
State v. Davenport, Charles, Appellant 
State v. Delahoyde, Charles, et al, Ap-

Jefferson ... . 
Woodbury ... . 
Mills ..... , .. 
Polk ........ . 

(Petition for rehearing 
overruled Feb. 15, 1910.) 

Reversed Feb. 17, 1909 ... . 
Affirmed Sept. 28, 1909 ... . 
Affirmed July S, 1910 ..... . 

( Petition for rehearing 
dismissed Sept. 20, 1910.) 

Reversed Nov. 19, 1909 .. . 
Polk . . . . . . . . . Affirmed Feb. 8, 1910 ... . 
Harrison ... . Affirmed June 15, 1910 ... . 
Clay ........ . Affirmed June 9, 1910 . ... . 
Harrison ... . Stricken Nov. 21, 1910 ... . 
Carroll ..... . Reversed Dec. 13, 1910 . .. . 
Polk ........ . Affirmed Nov. 18, 1910• ... . 

Burglary, 
'i\'ife desertion. 
Conspiracy. 

Larceny. 

Offense 

Uttering a forged instrument. 
Obtaining signatures by false preten

ses. 
~uisance. 
Larceny. 

Obtaining money under false pretenses. 
:Murder. 
Seduction. 

Installing plumbing contrary to law. 
llfurder. 
Breaking and entering. 
Unlawfully shipping game birds. . . 
Breaking and entering. 
Breaking and entering. 
Burglary 

pelees ........................... . Marshall . . . . . Affirmed May 10, 1910. . .. Nuisance. 

State v. Dlllingham, Frank, Appellant Carroll ..... . Affirmed July 1, 1909 .... . 
State v. Duff, Nelson, Appellant...... Winneshiek .. 
State v. Dyer, Frank, Appellant...... Monona 

Affirmed Oct. 19, 1909 ... . 
Affirmed Feb. 8, 1910 .... . 

State v. Dudley, Frank, Appellant . .. . 
State v. Dean, Charles, Appellant ... . 
State v. Dougherty, B'. F., Appellant .. 
State v. Driscoll, Patrick, Appellant .. 

State v. Edmonds, Arthur, Appellant. 
State v. Eckenrode, J. B., Appellee ... 
State v. Farrell, Harriett, Appellant. 
State v. Feinberg, M., Appellant. . ... 
State v. Fuller, Jobn E., Appellant .. 
State v. Floyd, W. B., Appellant. . ... 
State v. Fitzgerald, Leon, Appellant. 
State v. Finley, Jesse, Appellant . . ... 
State v. Ferguson, William, Appellant 
State v. Flood, John, Appellant. . .. . 
State v. Gibbons, Martha, Appellee .. . 
State v. Giffrow, Wm., Appellant. .. . 
State v. Gustaveson, Axel, et al, Ap• 

pellants ......................... . 
State v. Gregory, George, Appellant. 
State v. Hall, Alexander, Appellant .. 

Guthrie 
Marion 
Lucas ...... . 
Webster .. . . . 

(Petition for rehearing 
overruled May 14, 1910.) 

Reversed June J4, 1910 ... . 
Affirmed June 9, 1910 ... . . 
Affirmed June 9, 1910 ... . . 
Affirmed Oct. 26, 1910 .. . . 

Pottawattamie. Dismissed Nov. 20, 1909 .. , 
Johnson ..... Affirmed July 8, 1910 .... . 
Winneshiek . . Affirmed Dec. 20, 1909 ... . 
Polk . . . . . . . . . Affirmed Jan. 11, 1910 ... . 
Webster . . . . . . Reversed May 12, 1909 ... . 
Wapello . . . . . Affirmed Sept. 29, 1909 .. 
Lee . . . . . . . . . . Affirmed Oct. 25, 190·9 . .. . 
Poweshiek . . . Affirmed June 9, 1910 ... . 
Sac . . . . . . . . . . Affirmed Dec. 13, 1910 .. . . 
Polk ......... Affirmed July 7, 1910 . . .. . 
Fayette . . . . . . Reversed April 7, 1909 ... . 
Plymouth . . . . Affirmed Oct. 26, 1910 ... . 

Webster . . . . . . Affirmed May 10, 1910 ... . 
Polk . . . . . . . . . Affirmed July 7, 1910 .... . 
Jasper . . . . . . . Dismissed Jan. 11, 1910 .. • 

State v. Hardin, Eli, et al, Appellants Polk . . . . . . . . . Affirmed April 7, 1909 .... 
( Petition for rehearing 
overruled Oct. 28, 1909.) 

State v. Hassan, Joseph, et al, Appel-

Murder. 
Aiding a prisoner to escape. 
Murder. 

Rape. 
Forcible defilement. 
Nuisance. 
Unnecessarily failing to provide llve-

stock with food, etc. 
Enticing to house of 111 fame. 
Violation of pure food law. 
Adultery. 
Receiving stolen property. 
Desertion. 
Nuisance. 
Burglary. 
Murder. 
Breaking and entering. 
Uttering a forged instrument. 
Murder. 
Larceny. 

Maintaining a nuisance. 
Rape. 
Practicing medicine without a certifi

cate. 
Conspiracy. 

lants . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Crawford . . . . Affirmed Dec. 15, 1910. . . . Murder. 
State v. Hedgpeth, Marion, Appellant Pottawattamie. Reversed April 7, 1909 .... Breaking and entering. 
State v. Herriman, Sam, Appellant. . Fayette . . . . . • Dismissed May 11, 1909. . . Lewdness. 
State v. Hetland, John, Appellant... . Wright . . . . . . Affirmed March 10, 1909.. Assault with intent to commit rape. 
State v. Hogan, George A., Appellant Jones ........ Affirmed Jan. 11, 1910 .. . . Rape. 
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SCHEDrLE "A''-CONTINUED 

Title of Case County Decisisns 
_I --

Offense 

I I 
State v. Hogan, Oscar, Appellant. . . . . Wapello . . . . . Affirmed Oct. 19, 1909 . .. . 1 Rape. 
State v. Hedberg, Bruce, Appellant ... : Polk ...... . .. Dismissed Oct. 21, 1909 .... Practicing n:edicine without a license. 
State v. Hulsman, Charles B., Appel· 

St~~t v.' H~~t: ·M~I~i;: · Ap·p~Ii~;t::::: I Polk 
Monona . .. .. . 

State v. Herrington, George, Appellant 
State v. Holton, Gray & Company, Ap· I 

Woodbury .. .. 

Reversed June 9, 1910 . . . . Perjury. 
Reversed Oct. 25, 1910. . . . Seduction. 
Affirmed June 14, 1910 . . .. Rape. 

I 
pellants ....... . . .... . ......... .. • [ Page ... . .. . . Affirmed .July 8, 1910. . . . . Exposing for sale misbranded and 

adulterated linseed oil. 
State v. Heft, John, Appellant. .... . . 
State v. Jones, Samuel, Appellant ... . 
State v. Jones, William, Appellant. .. 
State v. Junkin, John, Appellant ... . . 
State v. Kimes, Vavid, Appellant .... . 
State v. Krumm, John, Appellant ... . 
StatP v. L-ane, Ren, Appellant . ..... . 
St.ate v. Latham, Albert, Appellant . . . 
State v. Loose, B. F., Appellant .. . .. . 
State v. Lewis, Elmer, Appellant. ... . 
State v. Lindsay, Earl W., Appellant. 
State v. McPursley, William, Appel-

lant· ......... .... .. . ....... .. .... . 

State v. Mann, Jake, Appellant'. ..... 
State v. Matheson, George, Appellant . 
State v. Mayweather, William, Appel-

lant : . .... .. .. . . ... .. ............ . 

Buchanan . . .. Reversed Sept. 29, 1910 ... 
Pottawattamie. Affirmed Dec. 20, 1909. 
Polk . . . . . . . . . Affirmed Feb. 20, 1909 . .. · I 
Wapello .. . . . Affirmed June 10, 1910 .. . . 
Linn . . . . . . . . Reversed Jan. 11, 1910 ... . 
Guthrie . . . . . . Affirmed Oct. 19, 1910 .. . . 
Wapello . . • . . Affirmed Oct. 2, 1909 ..... . 
Polk . . . . . . . . . Affirmed Feb. 20, 1909 .. . . 
Polk . . . . . . . . . Reversed Dec. 20, 1909 ... . 
Clinton ...... Affirmed Nov. 17, 1909 .. . . 
Jasper ...... . Affirmed L'ec. l'i , 1910 . .. . 

Polk . . . . . . . . . Affirmed June 30, 1909 .... 
( Petition fo:r rehearing 
overruled Sept. 24, 1909. ) 

Linn . . . . . . . . Affirmed Dec. 18, 1909 . . . . 
Pottawattamie. Reversed May 7, 1909 ... . 

Polk . . . . . . . . . Dismissed May 11, 1909 ... 

Rape. 
Rai:e. 
Keeping house of ill fame. 
Murder. 
Larceny. 
Seduction . 
Nuisance. 
Breaking and entering. 
Perjury. 
Larceny. 
Rape. 

Rape. 

Breaking and entering. 
Assau lt with intent to commit murder. 

Keeping a gambling house. 

State v. Miller, F. M., Appellant.. . .. Marshall Affirmed Jan. 11, 1910 ... . Practicing medicine without a certifi-

State v. Moore, James H., et al, Ap-
pellants ... . . ... .. . ......... ... . . . 

State v. Morgan, C. A., Appellant. . . . . 
State v. McKey, Elmer, Appellant ... . 
State v. Mitchell, .John, Appellant .. . . 
State v. Maxwell, Glenn, Appellant .. . 
State v. Manning, Joe, Appellant .. .. . 
State , .. McCoy, John, Appellant. . .•. 

State v. :'\ewbauer, Joseph F., Appel-
lant ... .. ....... .. ...... ..... . . .. .. 

State v. l'-ewbauer, Joseph F., Appel-
lant .. .... .. .. ...... . . . .... ... ... .. 

State v. Miller, Harrison, Appellant .. 
State v. :--leslund, Andrew, Appellee .. 
State v. Norris, George, Appellant ... . 
State v. O'Connell, 1\1., Appellant. . . . 
State v. Ottley, Fred, Appellant .. . . . . 
State v. O'Neil, D. C., Appellant .... . . 

State v. O'Rourk, Frank., Appellant . . . 
State \'. Pell, Bert, Appellant . ...... . 
State v. Perkins, George, Appellant . . 

State v. Porter, C. C., Appellant ..... . 
State v. Platts, H. A., Appellant. .... . 
State \". Roberts, Doug, Appellant ... . 
State v. Rohn, Fred, Appellant .. . ... . 
State v. Rome, Roy, Appellant ...... . 
State v. Rozeboom, Andrew D., Ap· 

pellant . . . . ......... . . . .. . . ... . .. . 
State v. Sells, F. W., Appellant ..... . 

( Petition for rehearing ca.te. 
overruled l\lch. 16, 1910.) 

Grundy .. . . . . Affirmed July 1, 1909 . . . . . 
Polk . ..... .. . Affirmed ~1arch 8, uno ... . 
Mahaska .... . Dismissed Sept. 2:.l, 1910 .. 

. Polk ........ . .Reversed Nov. 21, 1910 . .. . 
Story ...... . . Afilrn~ed Oct. 26, 1910 . .. . 
Polk ........ . 
Ida . .... . . . . . 

Affirmed Nov. 11, 1910 .. . . 
Reversed Dec. 15, 1910 . . . . ! 

I 

Breaking and entering. 
Wife desertion. 
Keeping a gambling house . 
Conspi raey . 
Rape. 

--~spiracy. 
Practicing veterinary surgery withou t 

a certificate. 

Cli nton . . . . . . Affirmed De<'. 17, 1910 . . . . ChEating by false pretenses. 

Linn .. ':' ..... Affirn: ed .Jan . 11, l!Jlil .. 
Linn ........ Affirmed .ian. ll, 1910- .. .. 
Polk . . . . . . . . . Affirmed March (I, Ui09 .. . . 
Linn . . . . . . . . Affirm rd Apri 1 9, 1910 .... I 
Polk ... . .. ... Affirmed .'-ov. 20, HO!J .... ' 
Linn .... . . .. ! Reversed .\lay 10, 1910 ... . 
Wayne ...... , Re\·ers rd May 16, 1910 ... . 

Hancock . . . . . Affirmed .June 15, 1910 .. . . 
Marshall . . . . . Affirmed .Jan. n 1909 .. .. , 
Bremer .. .. . . 

1 
Afiirn:ed March !I, 1909 . . .. 

1 
( Petition for rehearir.g , 
overruled June 5. 1909.) 

Polk .... ~ .. .. Dismissed Feb. 10, 1909 .. _ I 
Hardin . . . . . . Affirn: ed ~ov. 21, 1910 ... . , 
Appanoose . . . Affirmed .Jan. 2:.l , 1909 .. . . 
Jones . .. .... . I Affirmed .Jan. 12, 1909 .... . 
Polk . ........ 1 Dismissed Jan . 13, 1909 .. . i 

O'Brien . . . ... 1 Affirmed Feb. 9, 1910 ..... . i 
Clarke . . . . . . . Reversed Feb. 10, 1910 ... . 

• 

Lewd and las(·ivious acts. 
Lewd and lascivious acts. 
Violation of pure food law. 
Breaking and enteri11 g. 
l!ttering a forged ins trum ent. 
Forgery. 
Soliciting orders for the sale of intox-

icating liquors. 
l\' uisanc·e. 
l\l urder. 
Adultery. 

Keeping a house of ill fam e. 
Larceny. 
l\'uisance. 
Rape. 
Larceny. 

Larceny. 
Assault with intent to commit rape. 

N) 
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SCHEDULE HA• ·- CoNTINlJED 

Title of Case County Decisions Offense 

State v. Smith, C. M., Appellant. ..... Cherokee. . . . . Affirmed Oct. 19, 1910.... Malicious injury to buildings and fix
tures. 

State v. Stafford, Clarence, Appellant Polk ........ . Affirmed Nov. 17; 1910 . . .. 
(Petition for rehearing 
overruled Dec. 21, 1909.) 

Attempt to produce a miscarriage. 

State v. Sloan, B'enjamln, Appellant. . 
State v. Tjernagel, L. J ., Appellant .. 
State v. Tolliver, Charles, Appellant. . 
State v. Welsh, Charles, Appellant. .. 
State v. Wollett, George P., Appellant 
State v. Workman, Willis, Appellant. 
State v. Williams, George, Appellant. 
State v. Weaver, Walter L., Appellee. 
State v. Whitbeck, Walter M., Appel-

Pottawattamie. Affirmed Dec. 13, 1910 ... . l\Iurder. 
Embezzlement. 
Robbery. 

Story . . .. . .. . Affirmed Feb. 15, 1910 ... . 
Polk ........ . Affirmed Feb. 20, 1909 . . . . 
Jasper .... . . . Dismissed Jan. 11, 1910 . . . Liquor nuisance. 

Nuisance. Wapello .... . . Affirmed Oct. 2, 1909 ... . . 
Woodbury ... . Affirmed Oct. 2, 1909 ... . . . Uttering a forgery. 

Keeping a nuisance. Linn ....... . Affirmed April 9, 1910 ... . 
Hardin ..... . Reversed Nov. 21, 1910 ... . Uttering a forged instrument. 

lant ................ . .... . ....... . Fayette ..... . Affirmed Dec. 16, 1909 ... . Murder. 
State v. Wiley, Everett, Appellant ... . Van Buren .. . Affirmed June 15, 1910 ... . Seduction. 
State v. Watkins, James, Appellant .. . Polk ........ . Affirmed June 9, 1910 ... . Murder. 
State v. Weyant, Emmet, Appellee .. . Clayton ..... . Reversed Dec. 13, 1910 ... . Desertion. 
State v. Wignall, Thomas, Appellant. Mahaska .... . lteversed Dec. 15, 1910 ... . Illegal transportation of intoxicating 

liquors. 
State v. Yates, H. B., Appellant. . . . ... Page . . . . . . . . . Reversed Jan. 11, 1910 ... . Practicing medicine without a license. 

Adultery . State v. Young, William, Appellant... Wapello . . . . . . Dismiss'ed Oct. 19, 1910· ... . 

SCHEDULE "B" 

The following is a list of criminal cases pending in the Supreme Court of Iowa, January 1, 1911. 

Title of Case County Crime 

-------------------------------~----------------- --· 
State v. Brandenberger, Joseph, Appellant. ..... . Dubuque .. . ............ . 
State v. Brumo, Frank, Appellant . ..... . ........ . Pottawattamie .......... . 
State v. Beede, John C., Jr., Appellant .......... . Allamakee ...•... . ....... 
State v. Butler, John C., Appellant. ............. . riamilton . . ............. . 
State v. Corwin, George D., Appellant. .......... . Poweshiek .. .. .......... . 
State v. Cotter, Allen, Appellant. . ... . .......... . Monroe . . .............. .. 
State v. Davenport, Charles, Appellant .......... . Polk ...... . ............ . 
State v. Dobbins, John R., Appellant ............ . Pottawattamie .... . ..... . 
State v. Fisher, Carl, Appellant ................ . Pottawattamie .......... . 
State v. Giffrow, William, Appellant (rehearing). Plymouth ....... . ...... . 
State v. Gilmore, J. E., Appellenat ............. . Jones ............ _ ..... . 
State v. Guthrie, W. C., Appellee ................ . Polk ................... . 
State v. Gill, Barney, et al., Appellants ....... . . . Mahaska ..... . ......... . 
State v. Hamilton, Francis, Appellant.; ......... .. Decatur . . .. . ........ . .. . 
State v. Holton.Gray & Co., Appellants (rehearing) Page ...... . ........... • . 

State v. Harris, J. A., alias Arthur Johnson, Ap· 
pellant ...................................... . Linn 

State v. Harris, J. A., alias Arthur Johnson, AP· 
pellant ...................................... . Linn 

State v. Harris, J . A., alias Arthur Johnson, Ap-
pellant ...... . ............................... . Linn ................... . 

State v. Krueger, August, Appellant .. . .......... . O'Brien ................ . 
State v Kimes, David, Appellant. ............... . Linn ................... . 
State v. Luther, Jack, Appellant ..... . .......... . Wapello ................ . 
State v. Leek, Edna, Appellant ........... . ...... . Greene . .. . .. ........ ... . 
State v. Marley, Guy, Appellant. . . . ..... . ...... ~ Harrison ............ . .. . 

Murder. 
Murder. 
Procuring intoxicating liquors. 
Assault with intent to commit murder. 
Practicing medicine without a license. 
Seduction. 
Burglary. 
Larceny. 
Assault with intent to commit murder. 
Larceny. 
Murder. 
Compounding a felony. 
Keeping a house of ill fame. 
Murder. 
Exposing for sale misbranded and adult-

erated linseed oil. 

Appeal from an order of the district court. 

Burglary. 

Burglary. 
Incest. 
Larceny. 
Manslaughter. 
Adultery. 
Murder. 

c,, 
0 
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Cases pending .J;wnar~· l. l\10!!. haw sirll'L' be~•n disposed of: 

Stall' of lo-u·a. , (.r rd ('liar/rs IL .l!ul/,111 ·1·s. (,', nnan .lf11taal Ins. 
Co. of Cmrncil Bl1t/j's. n. F. Loose_. e t a.l. 

Stat e of Io·1rn. 1·s . 8111.'l J. Spa11ldi11g. 
S-ioux City Gas d'· Electric Co. 1·s. Ir. B . Jforlin ancl G . 8. Gi/,bert

son. 
Edward H. Par/1•11 1·s . .\'orflil/'cst er·11 Lile & .,·11·v·i11gs Co., B. F. 

Ca.rrol.l, et al . · 
J. W . 1lf·1;1·phy vs. Lo-11is-ut·11a P1trclw,~e },' :c posit-icm Com. , et al . 
Lo·uis B11ssc vs. l1"illia111. A . II1111t er. llTardcn Slat e l'r·-nile 11.t·iary . 
H . • 1. illerr·ill, et a.I .. rs . B oa.rel ol Superu·i'.sors of C eiTo Oordo 

Cou.nty, et al . 
n -11:mbarton Heally Co111pa1i:11 1·s. \ \", lJ . .1Jarlin. S eu eta.ry of State, 

et al. 
Dwmbarto·n R ealty Company vs . F . .11. Mol1y11 e 11:r, et a.l. 
Dnmbarto·n Hralt.y Co111pa11y v-s. Paul J{i11g, d al. 
Dmnba,rton Hra.lty Company ·i,s, E . Erickson, el al. 
Dumbarton Hralty C 01H11a11.y 1·s. Cha.rlcs X rwton, rt nl. 
C. L. Dunlap vs. C. JI!. lt"dler, d al. 
S. v\T. Flint vs . lrw·a Oen11a,11 J!utual Insura.·11 ce .,,1.~social·ion . 
State of Iou:a, e:,; rel Fm11k A . Xouak 1·s. Jfarquis Barr, ·warden. 
Louis Busse vs. 111arq11 is Barr, et al. 
Standard Stock Food Cu1117ia,11y vs . H. H. Wri,aht, State Food and 

Dairy Commiss-ion er. 
State of Iowa- vs . Cr n fc r vill r Light (f· 1'ra.1·/ion Compciny. 
American Linseecl Compa,11y 11s. H . R . ·wright, State Food and 

Dairy Comm-isS'ione1·. 
In re estate of George ·w ells, cleceascd . 
In 1·e estate of Graa f•lpangl.r·r v·s . IV, VF. Jl-lorrou:, 1'rea,surc·1· of 

Stat e. 
C. L. Tenant vs . H. ]? , Kuhlemeier. 
State of Ioiv·a vs. loiua German Lll·nhw.l Insurance Company. 
State of Iowa. ex rel H. lV. Byet·s, Attorney General, vs. The West

ern Union Telegraph Company of N e 11• York. 
State of Iowa, r.r i·el II . W. Byers, .I tlorn ey Oenera,l, vs. The Brir-

be1· Asphalt I'av i11g Company. 
Talcott Bros. vs. TVill1'ams lJrnu CompanJJ, et al. 
A. E . Noble vs . G. J. Curlis, et a-l . 
A . E. Noble vs. H enry Taylor, et al. 
State of Iowa, ex rel George M. Pratt vs. Secretary of Stale, W. C. 

Hayward. 
Willicvni Shallenberger 1rs. A. M. Linn, et al. 
W. A. Guild vs. City of Des Moines, et al, 
W . W. Jllorrow, Treasu.rer of State, vs. Melissa Oould; I n re estate 

of Almiron Culver, deceased. 
Sam1tel To<l;d vs. Unknown Claimants and Others and O·rphwns' 

H ome, et al. 
3 
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SC HED ULE D. 

( '1:Lo;rs wh i<•h h:ivc• !wen tO mlll (' lll•Cd and Uisposed of since J ·1rn11ary 

1. ]!)09 : 

JI . t: . .ll cG 1tlltM1 :·s . h'ubn·I .1/l'Cnna,ughy . 
l1 'i //irrn1 Rdr1or Shn llr 11br r9cr es . . 1. .1/ . I.inn. et al . 
.Jol,11 P. Sltol/f' 11'/; r ry cr ~-s . . I. ill . f. i1111 , et al. 
8 Jol t1 of I owa, 1·.'"· ./. ff . 1i·en1 . 
,..:t ote uf / (,u-r,, 1.r rf>l ./ . f' . l\irby. County ~l.tturn ey , a.nd II. n·. 

}lyc rs. A ttor nry l l cm ral. 1·s. A . .11. Jl c11ders011, .lla.yor of .U a
rr 11go, l ou·a . 

Jllinnis 8/ cri l'm11 1m 11!J, t>l al. . r·s. B. F'. Carroll . et al. 
Frederick M. lf11bbcll . r t al .. us. Lafayette Higgins. 
stntr of Iowa. ( .,· rr l II . nr_ Rycrr- . Al/rJn1cy Ge11 e1·al, ·vs. Pure 

r ood Cider ('om 1,auy . 
Slat r of l nwft . f'.r l'f' I If. l\ ' . /Jy r, n; , A tlo rney G'c11fn·al, 1,s. George 

H. Ric/1111 m1d. 
!{fair of /o,,-a. rJ ref JI . I\". Byer., , Atfo,-,,ey General, ·us. 1'. J. Phil

lips . .1/ayor of 0// 11 ,J11t·ll. 
S.'fatc r,f Ol,·lol11m1 n ,_·.~· . l-'1tllma11 C' vmpa·11y. ~tai r of l mca, I ntervener. 
l\' . Ir . . ~lorl'&u·. 'frrrr '- nrrr of .cltaiP, vs. Ch11,1·lcs Alexanrle1· ,<:rn.ith , 

E ,w11/or of f; ;dalr of .fames E . Tri/son. deceased . 
!( _ .l. .11ills , .. , . Ch ar/a,, l, . Jla/gre11 s. 
Cm·n Bell .lfen f P1·orl1tce 1·s' .:Lssocialio n ,,s. ('h icago, Bu.rlington & 

(! 11 i11 cy l:'ailroa,rl r'01111)(111!J, cl al. 

SC II EDIJl,E E . 

( 'uses p 11di 11 g in the HCVl'l'ill ~011 r t~ o.f the St.a.to Mnd the I nitecl 
~HILf r s. nnd bc>forv l"lw l ntr 1·~tut c Comnterrc Comm ission . 

f' .\ ~ E.~ l'ENDI NG IN Ol ~THI CT OOl'RT. 

Mrs. fo '. 111. N,11,do/pi, ,, . ., _ Cotlagr f/ ospital , , 'tlllo of Iowa,, et al. 
ll' c.s lcn, fl uio11. 'l'r lt1gi-aph Compflny w i, fl . F'. r'arroll, Auditor of 

8/af e. 
l n th e nwf/er of the csta/ e of Hid101·,t Wilde, deceased. 
W estern lln io11 Tel,graph Co,,,pany ,·s. B . P . Ca:rroll, Auditor of 

8/at r. 
Stair of l oU'a. c.,: ref II . F. Cai,·o/1, A11dito1· of .Jtate, vs. New Lib-

i rty Savings Bll11k. 
Fm11k L . McCoy, et lll., us. J ame., l,. Pa:r;to11 , et al. 
J.,aac }fall. ·u.,. IJ11/lc,- Cou.nty, et al. 
Stat e of Io wa, f'.r t el C'httr fcs \V . .ilht.l. lan vs. 1'he B'ratenwl Acci-

dc11t Snc iefy of Crda,- Rapids. 
L . 11'. Nic1,ols, rl ,,/ ., l'S. Tl,r .Valio,rn/ ,l/a.,n11ic A ccident Assri .. et <tl . 
Cily llf Co11nci/, R/11/)"., , r t al., v.,. W. B. Martin, ,t al. 
ffosr An11 Ca,-ro.1·011, f'f nl .. 1·s . .llcwti a Jfark h1s, et al. 
Pree,nol!t Benjamin, r t al .. ,·s. IJ . F. llt</T, et f/1 . 
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n eorge r . Cla rk. cl al .. ,._,._ .J. \r. Jfr / 11 fo.-.:h , t al 
Clta,rl, s N. f-l rrn 1,a 11 ,.,._ ii". H . . l/arl i11 . rf ,;I · 
.·I . lr hit f' r s. Sla t , !for,rd oj' .1/,,lit al E'.rr1t11 i1;1 n: . , l al . 
(~ity r,j' _Of t 11111 1l'n t· . ..-. r all' i 1, .1Jon11i11 ,q. , t al . 
,i..:.ta.tr ?I l nu-r, . 1.r re1 II. \\' . Ryt rs .. l lf o r,1 ri1 r:cnr ,·ol . 1w. '!'h f P,-o

l f'd 11 ·r !;, yion uf \\"a ,·, r l !J . .Yru· r nrk . .lfr .... J/. R. Hush. 
Sta.f r of /c, 11:a , f' .1' ~-r l J I. \\' , U ycrs . . ll fornr ,11 fJ n H ral . l 'S. l mra R11si-

11, .~·.,· .lien .-: B u1ld111q tC- /., 0011 .l..:.,·of' inf irw . · 
Stat; 0 / l .r> ~ra . r .r rr) rr . \\7 . l -:(11crs . . llfnn11·!1 f,' r ne,·al. t·s. The 

P1 1nt f' l' r IA{r . l ss,>f'irtfion of 0(11 ·, 11pnrl. Iowa. 
Stat r of l ~11 ·a , f' ,r '.''' ' ll . \\ r. Ry_r,· ,r;: , A f fo r nr y Grneral . t '$. I owa 

Pro:111f' rs Prof (' c.lll' (' fth1/1u1f Tlnil / 11 .rn rrw r(' . l.,;:soc iofio11 of Des 
J f lJl,ll f'fo: . f OU'(I . 

f\'i na ffo ni i fl m, . by he,·1u1a-t f r ir11 d. r1 • M. na t'rnpo1'1 . r~. Ella. Flom 
iltnn . rt al . 

I_J. /J. Boyl(' 1·s. Nir- holo.,· Oro11i 11. . 
1'h t' rm1 \\" . Prindle ·t·s . fi n lrn o,,·n Clnimaut .r;: and Orphans ' H nm c. 

et al. 
Strf r ,,r / o/l'a I'S. ( '(l r r ir /, i, ·iur,sl oJJ , c l al. 
Ria.fl' nf l m,:o. ry r f'! \\' , ·,r . . 1Jor mll'. Tl'rru.:i1r rr of Slat e. rs. Jaw r.~ 

AlcT\1'.mm. f' / al. 
Ch1'.rar10 . .11-i! wauJ.- r,, (f· SI . f' t11il l .' _11. ('o. 1•.r;:. D. ,J. Pnlmrr. et al . 
]!iltt'O llkr e Cr·mr11I Comprmy rs . . l. N. Pu11 I: . rt ,, ,. 
l n r e rstal c of ,l fl mrs .ll11rray . E sf'l, eaf. 
-~111'/nif' A. n cll' f'!J . r t r,/ ., 1•.-. . Orni·or P . . l nrlr r .,· . r f al. 

1\',i l/fom fl . St'm(,111·, s. I'/ al .. 1•s. Ch rr l'f r .'i tr . .\"rr dl r x. r f al . 
Rtatr of' frnNi . r.r r ri! .1/ ullrn 1w. ,...,'y 11 rl iraf, l,<rnd r nmpony. 
1r . H' . .llor ,-1, w. T rra.,:10·1 r of Sf11/ r . 1· ~· . ('a rr1·r /J 11 r rrn l . 
ll . F'. Rtlmll r 11 -.. (' . , / . 1,arkr r , .,·Jirr1ff. 
F: . R. /Jar11 , . Jdnn'ni.~frat rn· r,f fl, r 1-;.,; l al r nf ,/ 0/111 ,c:;:,m't.l,, 1·s. Th e 

'l'rnts urer Q( fl, r Slol r of / n111a . 
111 t·c estate of T-Jm ma II . lfad dock. Oror!JC IL ll ad<lor k t·s. W . l\' . 

Morrnw. 'l'r('ltSlll"er 11/' Sfrtf r. 
Ella Writing, F:.rrrn trir Pi,i/ fip ll"r i fi11r1 F:sfa fr . , .. ,. W. 1r. Morro11•, 

Trra.,11 re1· of Sl atr. 
D . 7'. Drnmrml '/IS. ,f . M. l 1arkrr , .J11do , , r' . ,<.:r hmifz. i' l a.I . 
D. 1'. Demncad ., .. ,. ,f . ,1/ . l'arkr,•, ./ 11rlf! r . Ir. // . M11efhal't. r t al. 
D . 7'. l) r mn r arl 1·.1: . .!. JI . / -'11 r /1f' ,•. ,/11da e. P . F: . f; i(ford, rf a.I . 
D. '/'. D rn ,nead 1•,i: • ./ . M. Pnrl:r r . .f udar . Owe11 Barffry, r l, nl . 
In rr (l. sfalr of IJMti.'U' r . (' ra w/'o rd . 
Tn ,.,, rstaf r of .Jame, 'I' . fir/I. ,Ire, a.<rd . • ~fair nf fo111n ,·s. Joseph 

JI. Bell , rt al. 
Sla fe of fou·a , ,s. ('l,irago. )/ ifu·auk ,r ,{· S t. Pan/ T!ai /11·ay Com 1)(1.1ty. 
W. ll'. Mon·o/1', 'l'rra.s 1t1·r1· of Sta te . , ._. _ T!Pil1'!J Drpper, et al . 
Amf't' ican L insrrd Oil C'omocrny 1·.~. \V. U. Bnn1ryJ giatP F1oorl n.nd 

Dairy Com.m1,'lsio11m·. 
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CMiES 1-'E::S:DING IN U Nl'rED S'rATES SUP.R.E1rn COURT. 

Slat e of' lou:a, c..c rel Charles 1-V. 1lhlllen vs. J. N . Jones, et al. 
Prank A. ,Vuco111lJ er, cl al. 11s . .,llra A . Nicholson., et al . 

C,\Sf:S PEl\CDINU IN FEDER.\!, COURT. 

Ho/Jal C. HicP. , d al., 1,•s. Xortlur est ern Lile & Savinys Company, 
B . fr'. Carroll, Amli tor, et al. 
Slinwd Cm-i-, r;l al. , vs. Clwrles R . Hannan, et al . 
.Tohn A. C1·ciyltlon, ct al. , vs. Chal'les R. Hannan, et al. 
,Johu I . J.' crlick vs . Glwrles H. Ilamwn , et al. 
Th e Whitney ltealty Co111pan11 vs. Charles R. Hannan, ct al . 
Jamr's nan· Amr: s, et al ., v s. Chades R. llannan, et al. 
O cor!J e Ra:rlcr, ct al. , vs. Chm·les R. Jfa.nna.n , et al. 
llcnry \\'. /'oor v s . Th e Iowa Central Railway Company, et al. 
l\' illia11L Rhillaber vs. illinneapol-is & St. LO'llis Railway Company, 

ct al. 
Rlizabeth !J . McClinlock vs. Cedar Rapids & Iowa City Railway 

rinrl Liuht ComJJ a-ny, el al . 
01,1 C olony 'l'n,st Comvany vs . Fort Dodge, Des Moines & South

r'1·11. Ny. Co ., ct al. 

CASES. PENDIN G BEl'OHE !NlfERSTATE COMMERCE COMMISSION. 

Board of' Railroad Commissioners of Iowa vs. Illinois Central Rail
u:ay Compr.wy , ct al. 

Slafr_ nl lrn::a, r:.c rel TI . W. Byers, Attorney General, et al_, v·s. 
Chico yo l\ orll1 wcslel'-n Ra·ilway Cornpany. 

Stal ~ of' Iowa, ,e-~ 1·d H. W._ Byers, Attorney General, vs. Chicago, 
M1Ju:r111kcc ct :-,t. Po11l Hailway Company. 

Sfof c t;j' 1/ou;a., e.:r., 1·?l ll. ;V, Byers, Att01•ney General, Board of 
11. ft. Com ., v s. Chicago Great W est e,·n Railroad Company. 

Stafo ol f owa, _ c:1: r el II. W. Byers , Attorney General, Boai·d of Rail
road ~ o m1mSS'l,Q/tf"l'S, vs .Jowa, Central .Railway Company, et al. 

Stafo oj lou·a, r:r r el. H. 1\. Byers, Attorney General Board of ROA,l-
roarl f:'ommissioncrs, vs. lll1:nois Central Railway Company. · 

Slllt e. 11/ tou;a, <'.r r~l fl. W. By_ers, .. 1ttorney General, Board of 
lllf.i/.1·ocul Co1111111ss1.on ers ·us. Cltica.go, Rock Island & Pacific Rail
road Company. 

Sta.tr·. of' lo1M. !'.,:. ·1·?l Fl. W. Byers, A.ttorney General Board of 
Ii.ml road C 0 111111 issw n e 1·s 11s . Chicago, 'Jlf ilwa.ukee & St.' Paul Rail
·1.ra y ( .'ornzmny. 

Stn,tr:. ,~j' Jo.u;a·,. ".:r. ·1_''.' l ll: W. Byer~, Attorney General, Board of 
ha.tl1ond C om1111sswn e1s vs. Atch1.son, Topeka & Santa Fe Rail
way Company. 

Sta~ c . of' lo1m. ex_ r~l H. W. By_ers, tlttorney General, Board of 
Ii a:i/1'()(1,d Co11nm .. ~sioncrs vs. Chicago, Bitrlington & Qttinc,y Rail-
1·oad Co-mpany. 

Statr oj' Iowa,_ e:"C_ r r l H. 1'V. Byers, A ttoniey General, Board of ROA,[. 
ro<ul Commisswners vs. N ew Yo1·k Central & Hudson River Rail
road Compam.y. 
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SCHEDULE F. 

Des :.\Ioines, January 27, 1910. 

DEAR Sm: For the purpose of seeuring your co-operation in a 
work of .Jaw enfnret•n1e11t of vital importanct' to the entire state, I 
desire to call yom· atkntion t o some of t.he st.at.utes covering the 
making, working and improvement of the ron<ls ·and highways. 

Upon consideration, I know you will a.g:1·ee with me that road im
provement in Io,,·a is largely a matter of hrn- cnforC'ement, and to 
the end that it m ay not be said that the law enforcing officers of the 
state are r esponsible for road conditions in Iowa, I ask you to join 
with this department and the State Ui glnrny Commission in an 
effort to put into effective operation some of the laws which are 
mandatory in form, and which give promise of producing good 
r csnlts_ 

First . Cha.pter 101, A<·1:s of the thirty-third general assem
bly makes it the duty of township truste r s t.o provide for the 
use of the road drag. 

This provision is mandatory and covers all main traveled roads 
and mail routes. The rnte shall not exceed fifty ( 50) cents per mile 
traveled in dragging, and compensation shall not be allowed unless 
the ,vork is authorized by the trustees. This covers the main roads 
within the corporate limits of towns and cities, and it is the duty 
of the city councils to see that· its provisions are carried out. 

Seconcl. Th e township trustees and all other road officers a.re 
responsible for the d estruction of weeds on the public highways_ 
Chapter 96, Acts of the thirty-third general assembly. 

This chapter fi.xes the responsibility for the destruction of weeds 
growing, not only on the highways, but npon private lands as well, 
including all depot grounds, right-of-way lands and similar corpora
tion-O"wned or controlled lots or hmd . So far as the highways are 
concerned, the trustees and county snpervisors are jointly liable for 
weed destruction thereon. 

Third. The same chapter makes it the duty of the board of 
supervisors of ea.ch county to <·all the trustees and road super
visors together between November and April each year for a 
school of instruction. Chapter 96, act.s thirty-third general as
sembly. 

The purpose of this Jaw is to promote uniformity and more 
efficient methods of road work in each county_ Persons who can 
give expert instruction in weed destruction and road work may be 
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emp loyed at (•01111 1.\· i- x p,•nst· . Tht.• 01TI 1· ,·1·:- tul'.11ti o n <'<l an• reqttired 
to nttcn rl sm•l1 1111·.-t inµ-s as pur·t of lill•ir uflicial d111id_1 , and nrr• to be 
a1l owcd th,-. samC' .-.ompc>11s:it ion f'nr t ime HS is a llowed for their 

othrr work. 
'1'ourth. C'ilapft:r 18:1 1 acfi.1 nf t he- thirty-s<' 1'or1el g:enf'ral as

scmbh· m:tkN:; it illi•:.uil f,w ;-111.r r·o1111ty 0 1· township office r to act 

as thc0 local a~C'nf fo 1· nil\'0J"t. ('n111rwni N•. hrid)!r comJH\Jli('~ , road 
machi1w C'Ornpn11ii•t,;. or to p11n·li:1sr> s11pplif':s wl1i eh in any way 
return a rom111issio11 to him pe l'sonally. 

'l1herc is little u ced fot· <· cm1m(' nt, upon this statute, as it is clear 
and cxpl.ic>i1. ]t l1 us, h0\\'(' \' 1• 1·. c·ornc to the attention of this depart
mc11 t tha t tl1cre is nwrr or lf's!:I n( tlif' 1·0;1ll and bridge work handled 
in a. wa.r that is a ('!Pttr ,·io lat ion of this statute. 

T earnest ly ask ,ro111· co-op l'f11lion in the C'uforcement of these sev
eral proviRions to the fnllcst possibl e extent . Every romrnuuity of 
the sl:itc is vitnll,I' int, ·rcskrl in the bctt.crment or the public high
ways, and a fait,hful pcrfo1·1m111 (;e of the du t ies o f public officers 
cha rged with l"l'Spunsibili t.y fur roa<l improvement r equires a more 
stri ct <1onstl'nd io11 a nd c-JJfo1·t.·cm(•11t of the roncl laws. 

This c.l c rrnrimcnt and the h.ighway commission at Ames will be 
glnJ. at n11y time to takP up with ~•on any o f Lhrse matt;crs in greater 
de tnil , n111l will be willin f,! nt a ll ti111<.-s to snppl)' all tire nddit ional 
in Co11nnt ion possible. 

n. W. Bn,RS, 
. ,Lttoniry n encral 

Marc,h 15. 1!)10. 
ColiN'l1Y ATTOHXg\" C. J. c ,m .,RQU IST, 

Boone, Iown. 

)[y Drs,,n Sm: I sugge. t tlrat you ca ll the attention of your 
bourd or supen~sors to section 1D D-n44 o f th e s nppl em nt to the 
code, 1907, as nmcncled by rlmptc,· 118. acts of t ire thirty-third gen
ornl assembly . 

In many o ft.be conn I ies of this stot.c vast sums of money nre being 
expended in drninngc improvement, jn some ro11nt ies t11e Amount 
running np into the hundreds of thousands of dollars. The 
efficiency nnd p rman uey of mnny of the larger drain ditches de
pends npon a faithful compliance with the provisions of the fore

going section n.nd amendment. 
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Tl.1e inspection as origin all~· prm·ided fol' in this sPC'tion was to 
be made at such time as the board of supervisors deemed necessary. 
The amendment made by clrnpt er 118. acts of the thirty-third gen
eral assembly. r equires ~uch inspect ion to be made at least once 
each year. This amendment beca me operati,,e April 10, 1909. 

I Rm callin g ~-our ntt rntion to th is now in order that the matter 
may 11ot be overl ooked whiJ.e there is yet time to complv wi th the 
l nw during the year. · 

l\fR. W. J. KEEFE, 

Clin ton, Iowa. 

Yours very truly. 
H. \V. BYERS. 

Des ~foines: l owa, April 21, 190!J. 

~[y Dc:.,R Sm: In run enc.losing herewith copies of several acts. 
among which are th e ones 11sually referred to as the la.w enforce
ment nets, passed by the thirty-tl1ird general assembly . , \ mong 
other things, they relate to the duti es of county attorneys1 powers 
and duti es of sheriffs nnd their dcpnf"ics. the abatement of houses of 
lewdness. the removal of officers for malfoasance, mlsfc.asance aD<l 

nonfe11sa.n ce .in office nucl the powers and dntics of the nttornry gen
ernl. 

Th e copies at-e sent to you at this lime in Order t hnt you may hr
come fully f ami liar wit h their provisions without wait ing fot· the 
offiein l publi cation of the acts, wlrieh will not br rca d.v for distrihu 
tion until some time in July . 

The first four of these nets w,•rc passed by the last as.,embly in 
response to a widespread and in sistent demand fnr n. more ri ~dd en ~ 
fol'c<'mcnt of th e criminal lnws of the stntr . and it is the desire of 
th is department, with the help of the county attorneys ,rnd pence 
officers of the state, to s,e to it that this demand is fully and com
pletely met. Jt is not inteudecl or exp <·led that any 11urensonable 
constr11ctiou shall be placed upon these lows, nor that anything tm
reasonable be done under them; we simply nsk you to join with us 
in putting tbcrn into operation with the purpose nncl d -:.te rmination 
of put ting an encl, iu so fa,· as possible, to lawlessness in t he ci ties 
and towns of Iowa. 

The provisions of tire acts enlarging the powers and prescri bing 
and increasin g the duties o f county attorneys, sheriffs and other 
peace officerw should make it unnecessary for c ivic le[\gues, societies 
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or private individua ls in the various communiti es to institnte pros
ecutions for violation of law. or in acting as coll edors of evidence 
in such prosecutions, and if in any rnmmunity such societies, 
lea~ucs or individuals are compelled to institute prosecutions, such 
action will b,~ regard ed by this clepartment as evidence of failure on 
the part of the local officers in such communities to discharge their 
duties. 

The solution of the problem of enforcing the la\\·s as c.:ontem
pl ated in these new acts should and will be left to the various com
munities, nnd int1: r·fcrcncc will not he attempted by this depart
ment , nxr.ept as a last r psort. The department will, however. at all 
times, be r eady and willing to assist any county attorney, or other 
officc1·. to any reasonable extent, in his efforts to comply with the 
new cl11 t im; pl.aced npon him. 

vV P. hope and fully expect to have the co-operati on, not only of 
th e p11 bl ie offic·crs of th e state, hut of all law-abiding people, in 
pntting- i11to full operntio11 all of the provisions of these new laws. 

0111· people, as a. rnl<'. are law-abiding; they demand that the laws 
of the state be enforc:ed. It is our duty, as before stated, to meet 
tlrnt demand. I am, 

Yours very truly , 
JI. W. BYERS. 

Des Moines, July 10, 1909. 
'l'o 'rim: Cou N'rY A'l"ronNEYs OI•' 'l'Hi;: STATE OP IowA. 

0ENTT,EMEN: Shortly after the adjonrn,.111ent of the thirty-third 
gcne1·n.l asscmbl_v, I forwat\ded to t he several county attorneys of 
this stnte copies of certain lnws in pamphlet form which had been 
pvssccl by that body, but which were 110t then r eady for official dis
trihnti on. ·while a nnmbet· of these laws did not become effective 
until th e ,1th day of July, yet a very considerable progress has al
ready ltccn made in the enforcement thereof and in bringing about 
better conditions in th e state of Iowa. I congratulate the county at
torneys upon this result. 

In11smnl'h m, sPct ion 2 of chapter 17, acts of the thirty-third gen
eral assemhly, makes it m andatory upon the county attorney to see 
that the laws arc enforced in his county, it will no longer be claimed 
that the county attorney wl10 takes tlie initiative in the matter of 
the enforcement of the laws is without his legitimate sphere and 
transcending his nuthority. Censure may now follow, not for the 
performance; but only for the nonperformance of duty. 
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While the act. plan·s tht' rvspou sib ilit_\· of enfnreing· the l.t.\\· llJHllt 

the county a.ttor11ey, ehapkr :{-L ads o[ thP thirty-third ge neral as
sembly, specifil'nll,\· makt's it the dnt.,· nf thP slwriff to frrn't nnt 
crime, apprehend nncl at-rc-st all criminals. St•1·nr0 r·Yidl'nce of a.II 
crimes committed in his 1•01mt,\·. 1wvst•nt thl' sam<• to th e c·ou11t_v at
torney and the grand jury. and file information ap·ai11st all p e rsons 
whom l1 e knows. or has r eason to bPlieYP. luwe violated th e l:iws of 
the state, and the shPri ff 111 ust make specin l inYestigntion \\-henPver 
direct ed to do so h_v the eonnty ;ittorney in writing. 

In the passng-e of (·hnph,•1·s 17 a11<l :l-1- nf: tlw nets of th e thi1·ty
third genei-al assembly n ·l.-1ting· to 1111.~ clnti es of t lw e01111ty attnnH\1' 
and th e sheriff. it ,ms 11ot the kgislatin~ i11tn1t to rPliP\'C mayoi-,; , 
police offic<:>rs, marshals or C'onstnbks from nny of the <lnties en
joined upon tliem b,\' law, and. c<ms iclc-ring- 7hat tlws,, offie<' rs n1·C' all 
subject to removal i,_..- s1um11ai·y Jll'(J('l' SS for fail 111·1• to pe1·fonn the 
duties of their offiet:•,;, I tak e it that they will ro ntinnc t'.o ·Ntforp1• 
the erirninal la11·s within their rcspeetive j11risdidioni;;. 

I ·wish to again ca ll :,-onr attPntion in a g-<.•ueral ,ray to tlw Imm 

relating to the snle of intoxicating lirp101·s, nnd res1wetf11lly 111·gt· 
that you see that tlwsc laws a.re st1·ictly enforeed. 

In various cities of t hr~ state whne the m11lct law is in opet·ation 
an attempt has been made to nnllffy the effeets of chapter 142, acts 
of the thirty-third general assembly, hy the grnnting of t'Psolutions 
of consent by eity and to\\'n eo11ncils snbseq11<'ntly to the passagr. 
of the a ct an<l prior to the 4th day of ,July. A large number of 
resolutions of eonsent have thus bctm granted to persons who had no 
intention of using the same, who hacl paid no mul et tax or ta.ken no 
other steps looking to the actual establishment of a mulct saloon np 
to the time the act went into effect. 

All resolutions of consent granted for the purpose of evading the 
law are, in my opinion, of no for1·e or effect, ancl any pl:rson al 
tempting to operate a 11111let saloon under such frandulent resolu
tions should be enjoi11 ed as by law provided. 

AU forms of gambling, i11r.l11din g slot mm·hines and other g11m
bliug devices, should he abolishNI. 

I call special attention to ehaptr-t· 21-1, acts of the thirty-third gc11-
eral assembly, which provides for the ahatemPnt. hy action of in
junction in th e name of the stiitc of Iowa upon the r elation of the 
county attorney, of all honses of assignation, aud request that you 
avail yourself of this law to the end that these places may be abso
lutely abolished .from your eomrmmity. I trust that within the near 
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future wlin t li as 1Jce11 known as the 11 red light· · district iu certHin 

cities of 011 r st,1tc will be a thing of the past. 

I also direct, your llt.tcution to the law prohibiting the sale or dis

position in an.v form of c igarPltcs or e iµ'11rett c papers or wrappers. 

Section 5007 of the c-ode, providi ng for a mulct c ignrcttc tax , in no 

wise relieves a person who violates any of thP pro ,·is ions of section 

5006 of the code from any of the penalt ies of said section, but is 
simply a11 udditionnl pcrwlty al,{ninst the traffic. 

In nearly every pitrt of the state the open sa le of cigaret tes has 

been nbandonrd since t he 4th day of July, but it is still the custom 

of a number of persons who sell tobnecn lo cit.her sell pitckagcs of 

tobn cco which contain within each package a certain number of 

cigarette papers or wrappers, or else to leave a quantity of these 

cigurcttc papers or wrappers on the counters where the some may 

conven iently be appropriated by those who are addicted to the 

cigarette hab it. This is simply uaotber method of attempting to 

cvndr the law, and ought aot to be permitted . 

While we shou ld be zeu lous in the en fo rccment of the criminal 

laws of the state, we shou ld not overlook the laws enacted for the 

pu rpose of protecting the citizen in bis purclmscs of t he necessa ries 

of life. I tl 1c ,·ctor direct your attention to section.~ 5060 to 5069 

inclusive of the code and the code supplement; and sections 5028-b 

to 5028-h in r lusiw of the code supplement ; nlso chnpter 225, act, 
u( the thirty-third g('11eral assembly. Thcs,· laws prohibiL t1vcry 

form of roml, iu ntion and unfair cliscriJniuation for the purpose of 

<lest raying ·um petit ion. The legislature hns placed the responsi

hility o[ enforcing th ese laws j ointly upon ~ou nty 1Lttorncys and the 

attorney general. 

£n making these suggestions iL is not the intenti II of the d ·pu.rt

ment of ,iustico to infringe upon the lei,~tim ate sphrr1• of the county 

nt torney by dicb1ling the l[encral po li e~· of his offi ,, •, or to deter

mine in doubtful cases the ndYisnbility of bringing prosocu

tio11s. but rather to secu re belt r results by co--opern t ion and uni -
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fo rmity in the n,attcr of pr-~t·du r,•. \\" ith harumniuus t•ffu rt on the 
part ~1f the eo 11 nty n1turne~·, f1f', tht• :-\tn tc• :11ttl this dt:>- part111eut. I foe! 
ccrtarn that we cau pl~1cl! l o,, a iu the ,·n11~1rn rd of oil tbc slA tcs iu 
the Union iu the m:11tl·r of thl' c11fnn·e nw111 of lnw:-1. a11d thi \\ith • 
0 11.t rc'fcrc11c(• 10 wh l~ ther the laws ,n•rf• t•u;H·t rd to prohibit s cial 
t•,·Ils. l o prote,·t p1·(1 1wrty rig-ht~ or to SC'e1 11·e to enc- Ii indiYitlnul thnt 
protcctio11 to which h,~ is enti tled 1111der 011r fol' lll of g-o ,·<' rnmc·nt. 

Yours very truly. 

II . W. Bn:HS, 

.4 ttor11ey Gf' 1rnral of Town . 

SCHE DULE "G'' 

L OAN ANO TR L"ST COMP.\KY- nJ GU T TO l sst..""E B OT H ColnION AND 

PREF'ERREn STo K- LEGALITY OP FA 1nt:ER · • LOA?\ ANU 'rnusT 

COMP.\K Y OF \VATERLOO.- Thc nrtic.les of th e Formers} Loan 
and Tru~t C'ompnn~· of \\'atcrloo ns they Rrl' now drawn are 
in harmony with our statute. 

Sm : I beg to acknowl edg-e rCC'f)i pt of you rs o f J an uary 5t h. in 
which yo u request my opinion (1st ) as to whcth~r or not lonn and 
tri1st eompnnies orgnn izcd under the general inrorponitirm lnws o f 
the state. nnd in whose :1rtirJc5,; of inrorporntion nuthor ity is ~i \'(' 11 to 
1·eceive time d('pr~sitk. i"isue cc1-ti ficntes thHcfo1·, and to iskuc drafts 
n its depo; itaries as pnwidcd in sel'l ion 1 89 of thr s11pplemc nt to 

thr code. ma,v issue hoth common nud prrfrrred kfock; :ind (2d ) a~ 
tn whether or not nrt ir le 12 nf thr proposed articles o[ t he F armers' 
f,oan nnd rJ'ru~t Compnnv of \V11tel'loo. l own . is i1.1 ronfli<'t ·vith the 
lnws of Iowa . · · 
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In response thereto I have to say that section 1889 of the supple
mcmt to the code, in so far as it is material to your inquiry, pro
vides in substance that loan and trust companies may receive time 
deposits and issue drafts on their depositaries; but to do this, all 
such companies are required ( a) to have a paid-up capital of not 
less than the amount of capital of savings banks as required in sec
tion 184'.1 of the code ( b) to be subject to examination, regulation 
and control by the auditor of state like savings and state banks; ( c) 
their stockholders shall be liable to the creditors of such company as 
provided in seetion 1882 of chapter 12, title 9 of the code. 

I find no other limitations upon the right of such companies to 
receive time deposits and make draft-, upon their depositaries, nor 
any other <'.onditions fixed by law for the exercise of that right or 
authority. 

Your first question is therefore answered in the affirmative. 
As to your second question, article 12 of the pr~osed articles of 

the Farmers' Loan and 'l'rust Company, vYaterloo, Iowa, as now 
drawn, is in harmony with tl1e statute. 

Respectfully, 

January 5, 1909. 

HON .• folJN L. BLEAKLY, 

A 11ditor of State. 

H. w. BYERS, 

A.ttorney General of Iowa." 

LAKE BED- SALE OP IT BY STATE- RIGHT OF ABUTTING LAND OWNER 

·ro P uitCIIA::\K- Where abutting land owner does not take land 

of a li~lrn bed at a~praisecl value within a reasonable time after 
app1·,11semcnt, he 1s not entitled to preference . 

lh:.ui l:-\11<: I am i11 receipt of yo 11 ·1• favo · h' h " > . . . . .. ., r m w 1c you say: 
I lease mdtcnte m a letter to this office ·th t d I 

I ' , WI OU e ay 
" '. iothc1 · u_n~cr the provisions of section 7, chapter 186. aet~ 
of the th1l'tieth g·eneral assembly tl1e b t·t· 'I d . , a u rng au owner 
wt.rn.lcl have any right except as a b1·c,d "t t 1 1 d . • . • , .1 er o a i:e an s 1n a 
lake bed which had been surveyed UJ) • d d ff . . , ' praise an o ered for 
sale two years smce wheu he was given an ... . • · . . . ·· · oppoILumty at the 
tnne to take the land at the appraised value, but dia not at 

'i 

REPORT OF ATTORNEY-GENERAL 45 

that timt· el ec- t to do so. bnt at this tirnt> the lots haxiug not 
!wen sold asks th(• right to take tlw sanw as an abntting· land 
owner under the proYisinns of the statute eikd. The circum
stances are tlwt we lmn' tm1 bids for the land. both of ,rhich 
arc thL' appra ised n1lnc. bnt no doubt can get a better bid if 
we c,111 ig:11ore the a hntti11g: land mnwr 's uffer of the appra ised 

value. 
I am directed to take cel"tain steps in this matter npnn your 

ach-ice. Please advise me at once.'' 
I n n•sponse thereto i' haYe to say that section 7 of chapter 186. 

acts of the thirtieth general assembly. so far as it is material to 
yonr i11qniry. provides: 

",\ft.er the n·port of the appraisers has been received and 
filed in the office of the secretary of state. the executive council 
shall offer the lnncl belonging to the state nnd composing snch 

· lake lJed. nncl included in snch survey and apprnisement, for 
sale. and the persons o-wning lands abutting upon snch lake 
or lake bed and contiguous to lands o,,.llc>d by the state therein, 
shall have the first right to purchase the lands offered for sale 
by the state. in an amount sufficient to make the lands owned 
by them which abut upon the Jal{(: or lake bed and are con
tiguous to lands of the state conform to the smallest govern
nient snbdivisions of publie lands. at the price fixed by the 
appraisers.'' 

Undr-r the provisions and the circmnstances stated in your letter, 
the council would not be justified in ignoring the hid o:f the abutting 
Janel owner. 

Respectfully, 

Des ,\Ioin es .. January 11. 1909. 
A. n. D ,\v1 sox, 

II. W. BYERS, 

,lttoruey General of Iowa. 

8riTr-lary of" l/111 E.rrcu iit•r Council. 

ARTI C I, ES OP lNCORPOHA'I'ION- EXAMINA'l'ION OF' AH'l'ICL'F.S OF 8PEllllY 

& IT1 1•rc 1ni-:so:r- Co:MPANY, AN n HEPOHT. 

Sm: · I beg to aelmowlcdgc rcr-eipt of yonr inq11iry of .Januarv 
16, 1009, in which you say: ·· 

'' Herewith please find a certified eopy of the articles of in
corporation of the Sperry & Hutchinson Company of New 
Jersey, offered for filing in my office. ·will. you kindly ex-



il lll iiw s:t111,• :11 1d ;.!l \ ' i• 1111· yrllit · wr itt t• Jl 11 piu i11 11 ;i..; 1,, t l11 • IL'.!..!<d it~' 
11 f 1li, · art iplr•,. i111·l11di 11 !.! :11 1_, . lw1t ri11 g- lilt• law 111.1 .v h ll \'t' r;n 1hc 
~1n,·:-. t inr 1 o f pnhlii· pol i1•.v ;1ml 111dh11d ,l f doi11~ hus i11,·ss dis-
1•l11s,·d I" · 1111• :--;1id ;11·1 i,·h ... , . '. 

l ,1 1·l• ... p1111 :-,1• 1lu ·n•lu I lnn·t· In :-:ay. 1111-11 : ha n · 1·:11·1•f11 1l_,. 1•x;1 mi11ed 
1lh· ;t rt i,·1,.-s 11 f i111•1J1 ·p 1 ► 1•;1ti 1111 r P1'1·rrt •1l tn, anti . wi11iout in any way 
allt uqd iu~ lo p ;1 -.s 11 p1m t l11 · 1111·1111 ,d ,, w·fn:ill~' ndnpt cd hy lhi is t 11111 -
pn11 r in 1li1' 0111•ra t inn nf i1 s h11si 11 1•s-.:. lirn l 110 ll\!!al nli,icc1io11 to lheir 
form. nml so f;11• ;1s I lw pli rn nr 111 C'thnd ,,r doi111,! business appea r~ 

'fl'l1lll ih, · n rri<•li •-. 1l11·111s1• l,·t·s it <• :1 1111 c1t 11<' :..11i<I thn t 1l1f' ln1si nP~S pro
pn:•wcl to hr• do,w is (•ith1•r i11 1·011 1li.-t ,\·i tlJ ;my 111' t lH" stfitutrs of 
1h i~ ~l :1! 1• . o r ;1 ~:d 11 ~1 p 11hli e po]i._._,-. 

.r:111 1,ar·,r lo. 100!). 
ll u,c. \\' . L' . lT .\\' WAHD, 

S errt la ry o/' Siafo. 

Respectfully, 
I f. W . Brnns. 

. l fl on, ry Or m' rol of Iowa. 

J\o-r., nr J' Pm,1(·-Bo~o:.:- 1',_\I J.1"£n: oi,- ~nn:Tr.- l t is th P duty o f 
1ht· g-f1,·1· n 1111 ·. \\'h(·n . in h is j 11dg"11 1f• 11t. llH' hnnd of ;i notary p11h

li c hl'ro111 c>s insuffic·il' r1t. to 1·rq 11i1·,, a II L' W boncl . 
S1H: I heµ- 1o Hl'k11ow lc>d).!1• 1C'h• ip ! ,11· .,·om·s of .l ,111 uury HH!i i11 

].rhich ,·o n s:iv : 
·•• J11 fo ;·,nal io11 has corn c to t his offil~C' to thr cffC'ct t hat the 

:\fet,:npoli t ;111 ~urPt~· Comp:my has !!(•JI• • inf'o tlw hands of a 
rcr·c i,·11i- \\'ithnut. pl'uviding- fo r the 1·e-i 1111snu1c•P of its bus in ess 
IJ r othnr compt111il's. 
· I find that many of the notaries publ ic a re bonded in this 

l'nrnpnn~r. nnd I should :.rppreciat t• m11r h a u opi nion HS t o what 
course we should pursue. 

\\' ill yo u kincll;· inform us if th e bonds now on fil e in th is 
oflil'C S(•t•llt'<.'CI h~· Uri s c-om pan y meet t he rcquirenwnts of th e 
l.1w. 111· is it ;td \' ixnh le for th e l_'i: {'Cut ivc d(• pm·tnwn t tn Sflcu rc 
n1,,•w bonds to l"r pl H<'<' those 11hn11t· whi c•lt ther<' is much rp1Ps-
1ion ? '' 

In response thereto I have to sny, th at section ~7:3. siip p lement 
·to th ._... eod1:. 1907. givt>r-1 t he ~overno1· pmn·r to appoint fin d cnm
.mi~sion nolarirs public. and to revokf\ snch appointments. 

:,.;!'<' l ion :n-L nmrul)? other things. 1wo,·ides for thl· ex ric111 ion of a 
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ho11d by 11olaries, aud when such houd is furnished by a surety 
company tlw saint' 111us1 Ue appr(,vPd hr the g-o ,·~,r1w1-. and the- bond 
\\'ilh ct.1 rtnin attached pa[h:rs. wh i<· h 111 t p1·cwid('d fu r i11 the sPc t ion. 
11111!-it he f-i led in the ofli('e of tla• !.!On· ruor. 

S l'c tio11 :HG p1·0 \·id1·s, arnvn g- olhrr t h intr:-.. fo r a notic(' to 110-

tal'i1·s p111Jli<· upon l'l•Voc•ntio 11 vf' llu ·i l' cun1111 issio11 . 
~ection 12 ... l u l' th1l code pro,·itles: ·' .-\ 11 .r offire r or hoa rd who 

hu~ t hr approval of cmuth l~ r of'fi<•er·s h1111d. when o[ t he opinion th ot 
tlw publi t• securi ty l'C'(ll ires it. 11pu11 g i'1ing ten cht~'s' noti 1•e to 
s hO\\" cau s.._. to the eout rciry_ ma _v rt 11 ui n' hint to g-i,·e s 11ch addi 
tiona l secm·ity by u now IJ011d. within a n ·11~on:ibl11 t ime to be pre
se r ihed. " 

In vi ew of th e• power t hus g-i ,·c11 to t !Jc !!nve l'11or by these p1·ov i
sions. and tlw responsibil ity t hus pbu•1·d u pon him. it is my opinion . 
t hat whcncn• r i11 his j udg-mr nt t he bonJ or a not1-11·y pnhlic bePomes 
insuffi cient. .for nny r1•n sc111 . i1 i$ hi s duty to l'Cqu i1·c of i--11 ch nota ry 
a new bond. Rcspeet fnlly , 

II . w. B YERS. 

. fanuar·y 16. 190!l. 
Attorney Grnei·lll of Iowa . 

I ION. B. F. CMmOLL, 
f,' oi·,-,n,or of l ou·r1. 

H ei~ns-1 i"'VE:-.:'l'"!E~'l' BY FR.\'J't:RN.\I , 0RG.\ Kn:.\ 'l'lON.- \Vltat scc llJ·i

tiPs may be p11rdrnsrd hy frat ernrr l ~;o(•i(' ti e~ unch' t' l· hnptr1· RS. 
.\ ct~ o f the 'fhirty-srco11d General Assembly. cliscus.')ed. 

~rn: I beg- h ) aclmowl edgc r('cr ip1 of yon rs of .J an uary 21st. i11 
wh irh you trn y : 

: • I 11 111 t n1 11:; 111i tt i11J.! he rewith cel'tai u bonds in the amoun t 
of 1 .. 11 lh ousnncl ($10.000) d olln,·s issued b,v t h~ cit;, of P n ris. 
Texns. for str1~c t i111prnven1 e- nts ; errtoin watC'r,vorks be a ds in 
tho 11111 0 1111I of ten lh orLs1111cl ($10.000 ) cl oli nl's issued by t he 
rih· of J?ort )forgnn. ('oloradn : <'t ·rtain srhoul <l ist r irt bonds 
in · the amonnt of se\'e11 1h u11 smal ($7.000 ) dollHi·..;. is.~ 11 Prl h.,
t hr :;;(• ltonl district of La n<•astt•1·. sta t,· of ~I i:--.,;;.:ml'i. ;111d L•rrtuin 
st• w pr• hond s in t he sum of tc11 ihousnr rcl ($10.000) dollars. is
sued by tlu\ ri ty of -~•orl ~niith . . A1·lrn 11sas. nll om•1·11d to !'he 
,rnditor of st1.1tc ns st1e;1riti<,~ 1111d r r l ht· p roYi.: ion ,; of r·hnptl· r 
~ f' . n~·I ; of 1U:• t h irl y-i.:twcnd g1•rn ra l 11 -..;,;pmbly by t he ) lodc rn 
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Ht·u1 he l'l iood o!' .\ lll l' l 'i(• ;l. 
··T!J (• i•x1•c·11 1i,·1 · 1• 0111.wil d.-.!'-li n·s y,1111 · ad\'i t·1· a~ to 1h(• ll· ~rn lity 

,.i· lhl' \':11·io1i-. ho11d-. ,,fl'1•r1•d ;ind pa r l i1• 11 larl.v af tu whdhr r 
a ll of the:-1· bu11ds are st•<· 111·ili es wh ich should be, nndcl' t he 
law . 11 r· 1·t: p t<•d , Yo 11 1· att, 1nti1111 is parti,•,Jl;irl _v dirf'TtNI to t he 
St '\\' l' I' h 1111 ds nr 1-'ort ~1 nith . \\"liil'i1 ;i r P f1ll' :l ('PJ' t ai 11 :,.;e\\'l'I' d is

t ri d ;.111d 111.1,· 11111 lu· 11111n i,·i p a l lwnds 11 11d 1• r Olli' la\\', . Thei·c 
ll l il\' 111 • ,)1 11 1:,. 1l 1•f1 ·1•t..; in sn11 111 or th, · ~;t'l" lll'i li l'S offe r ed. 

··· 'J'Ji t· ,1mlit o1· ol' sta t 1·. lwit1µ- vh.irgr Hhle wit h the bonds, has 
i 11 dir•;1t1·d th nt Ii, · will ,• ;di ;11 ~-0 11r 11fli (•1 • for 111 -.~se lionds at the 
,• lus in,!! ho111· thi , t•,·1•11i11g- a 11 tl rt•t11r n t h,· same to you tomo n ow 
1rnw11in;; i f yo 11 s, , di r1•1 ·1 . ·· 

ln 1·espn11s(• tlwrt·l u I s 11lmli1 th L .. fol lowing : 
~ertio11 ] <•f c:ha ptl'I' ~~ - ads nf th•~ t h itt_y-!;.1 .. coud gen eral assembly, 

in SD for HS it is 111akr in l to ,n111r i11q11iry. pt't1\·itl t>:-: a~ fnll<nrs: 
j , An.\' fr a te1·11;1 I ht·11t-.ficiary sc1t•it•1y. nJ'dPr or n..: l.iotiation Ol' 

~1111iz1•d und('1· tl1 l' laws nf th is s1nll'. aec·mntda1 in}! tn nney to 

l,f• lwld in tl'u .;1· fo r tl1,• pnrpns,.- nf th,· f11ltill 11 11:nt of its ce r
tifica te..; 01· (•nntruet . .;. sha ll i11\·c•st s11<•h a(•1·11111u la t i1111s in the 
foll owing- S('c· 11ri t it...' fi 1111d 111 1 oth<'t'. 

. . . 
1 ·:J. Bouds nt· nth l• t· P\' id l· 11 n ·s 111' indt:htcdn L•~s of a ny ('111m1y . 

rit\' , town 0 1· ~w hoo! disl r i(• I within 111 ,· s latr• n i· n11_v othe1· stnte . 
01,-d1·ai 11 a!r(' hnnds nf Hn,r dt· ;1iw1_!.!1 ' d is11·irt in the stuk of Iowa 
wl11•re 8u<·li honcls or titlw r l· vid (•ll <'<'S n f i11d 1:ht cdn css 111'1' issued 
In· ;111thorit_v oP :mt.I :1 cL'ordi11J.! IP law 1111d lwnrin~ intt,1•(\s t. anti 
n;'l' approvl'd h~· llw exPc-11tin" to un c il. · • 

Und er· thP/\iC pro,i"ionfi i nve,;,,tmeut nf ac·cu 111 ulat ions in securi t ies 
.of muui cipnlitics outside of l owa is li mit ed to cou11 ty , ci ty, towu or 
s c.hfiol dist1·id bonds nnd 110 a11thol'i t~· is g iv1•11. e it he r here or t•l sc• 
where in the !-ilul11te-;. for s uch ilH·t•strne nt out.c;icl of 1h(' s tnt.e in 
bonds is.•mcd to <:Over district irnprO\'emc11t8. 

[tis my conl'l1tsion . therefore, without a ttrmptin~ '111 nuy Hlilnner 

to rin~s upon the va l uP nf any of t l1(>8(' sr<•11l'ities Ii" nu inv(•stmcnt, 
01· upn11 tlw l t"'i.:wl ity of their is.1.;11ri: 

First. Tlrnt the bon Is issued b,,· the c ity of Paris, 'l'ex us . for 
str t improvements, iu amonnt. $10.000. 

Secon<l . 'fhe bonds of the ci ty of .Fort Morgan. Colorado . for 
wult•rworks . in omnun1 $10.000. und. 
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T h ird . ThP Sl" hn1 d d i:,;11·il't bo wls is•il lt'd lw t\11• sc• hool tlis tric-1 of 
La 11 l'aSi1•1· . statt• 1.1f :\li-.~ot1 l'i . in a 111011 11 1 :i,;7.060. :Il l ,·ollli' \Yithin t hl' 
c htS!i or kind of .Sl'l' 11r itit•S in whi\·h t lu• soc· il't_\' ,, ffc•ri ng· thl'~l' bunt.1~ 
ma~· in\·C'st its 11 <:1·11 11111l nli1111 ~. 

J.,ou r th . Th i1t tlw scw,·1· lion<is. iss11(•d unde r t lw authority o f 
"The board of inqHnvrrncn t o f scwt- r dist r i(•t );"n. j of th e c it v o f 
}...,or th Sm ith.·· in n 111 011n t $1.0.ono. do IJ Ol C'O llh' wi1hi11 SIH.' h cla~· ifi• 
cation. Th e soeit•ly ofl\-. rin g 1hem if.: " ithout au tlwril ~· to in\·est 
its nce nm11lations in s11t: h bond~. 

F o r .Yt1111 · fu rth er infol'nrntiou 1 forwa l'd hr rcwith co11,v of opinion 
gi.veu to hir,; excl' ll cncr. th e go\·e r·nor. on tli,· :2 G1 h day o f. Octo
ber. 1!107. 

A nd l'c t.ur11 to you herewith a ll o f the bou<ls and ofht• r· pupers 
whi ch ac('nm p .-rn ietl you r ('0111m1111if•n tion. 

H<'spPrt fu ll r submitted. 
If. \\'. Brnn, , 

J ,m unry 21. moo. 
11 fl on 1ey Uene rnl of Iowa. 

A. 11. IJ ,WIS01' . 

Secre tary of the J.: .r,culil'c Co1111cil . 

BOARD VI-' E n t ·c., ·r 10!\° .\I , E xAM IN ER8-TN~PEC'rLON OF 8c1tOOL S ,\ N n 

(.'01,r.t,;Gb.' Coi\ll 'E.X!-1,\Tl t)N .\NI> l•:xPESSEs.- Tlw bonnl of r d 11• 

(•a ti n111d f'x rimi11 (• 1•:,; mu y send a pr r so n tn in8J) ("t•1 u R('hool nml 
hnw• co1t1pl' 11sation and expcnSf'8 nllowed under 8cetion 26:i.J.•a 
of tud,, supp!t•1Mnl. 

Siu: l a111 in i·ercipt o{ you r letlrn: of rcc1.111t dnte in which 

you SA_\': 

' 'l-iel'1i1 111 26'.l4-a. supplP111ent to t he code. pl'Ovidcs in pn ,·t 
th ;;it tlH' educ:.1tionlll boa rd of rxa mirwrs '!-ihnll huvc· pow ·r to 
<'mplo.v sn ch p<'l'S0nx as ;l l'I' m•(.•f'ssu ry to assist in C'xa min.1ti nns 
and in 1·t.•nding n n S\\'(' r papers nnd fo r clericn l work and ot he1· 
nf•ccssnrv assistunrc. Perso11s :;o r mploycJ ~hull rceo i\·e not 
to r,:e 'e;I fifty crnts pc,· hou,. fo,- th r time nc1uall,,· crnployecl 
and ac tmil traveling- <'xpenscs to uncl .from 1he plaN• \\'h r re 
theil' sr r viccs :u ·c requireJ. ' 

" S ection 2634-f. s upplement to t he code, empowers the cclu
cAtiornil hoard uf cx nrniners to accredit co11cgcs maintai n ing 
courses of a pl'eseribecl r ank. 
4 
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.. ll oL.; t ht· 1'dt1ca ti onal Uoanl oP cxamiucrs a r ight lo seud a 

i11•rso 11 of tlu •i r s1•lcction to inspect an inst itul ion claiming privi-
1 ◄ ·!.!+'s 11ndc r Sl'(•t io 11 20:J-l--f and pay th(' pe rson sn selected tifty 
c•f•u ls p1•r ho111· for such stin ·ire un d cx pl.'llSL•s·. as p rovi tlcd i11 

s1·et ion :::!6:l-4:-a f '' 
In respnuse lhe r •t o J h1:t n " tu say th ul in my opinion the educa-

1io11nl lx111rtl of examiners have authority to n111lw the 11ccessary 
i11vcst i1.rn tion to :1scer tain th e r trnk nud s laodi11g- nf sc hools a nd col
leges wh ose grrn:.lunt es are cl,iirning tlw p1·ivile~c gTa11t ed by section 
:W34-f of the suppll'ment to th e code. 1907 , and if to propcl'iy make 
:-: uch invt istii!alion it becomes ncccssn1·y 1-0 sen d u person )·o mnke an 
iuspe t io11 of t ht.• inst it11tion. th e11 ~uch person is t• 11titlcd to he paid 
for such sc r\'ices and exp ense's as pro\· ided in section 2G:J4•a , supple-
nwnt. In tlw r·nde, 1D07. Respectfully , 

II. \\' . BYER ·, 

Altor11ey G, 11 eral of Iowa. 
~larch 1, 1D09. 

llo,_,_ J o11 "' F . H,aas, 
Su pcri11/r11r/rnt of l 'u blic / 11 slrudio11 . 

ST.\ T I=": l , JUR.\H Y .,xo ll1 ~TORJC.\L DEl'.\RT1IEXT- SUPPLJEs- H ow AND 

ur \\'1-1ol\1 01<,\WN. - 'l'hc state l\b rc1l'ii1n should mnke nil requ isi
tion~ fo r s upplies fo r stnte lih1·;11•y a11d his10l'i cal d C' purtmcnt s. 

Srn: T bt•g- to acknowle,lg-e receip t of your8 of' :\f:i:·eh 1st in which 
y on !-1:l,v: 

" ft is desi red on the pa,·t of th e ,•xrc 11 t iw cou neil that 
you dctr r111i11t• who or in who 'C' n;1111 r s u ppl it"s. includi ng 
po.,lnr:-e. rna,r be dn1w11 fo r tlw stat(• library nnd historical de
pnrtment iu the light of ehap1 cr 114. art: nf the twcnly-eighth 
g-in1l'1·ul ns'ir mbly : whet her lh r h islol' ic•ul d epnrt m('ut is con
solida lt'd \l'ith the lilm ,ry- so that tho 11 :, mr of th e librarian 
should be used in dra,l"in!! f-110 suppli es ro ,- both the librnr_v and 
his l l)i- ical departmen t 01· 1rhetlw,· the titlP crrated in . ection 2 
of Lh ut art. 11 C' nrator of tlw museum n11d art gn1! 1i ry ." is the 
historica l department mid en titl ed lo d r-a\\" stam ps and sup
plie'-: . .Al 8tl wh,•the1· the assistan t to t hci li br·aritin. in charge of 
t lw l nw lih rnry, namc-d in section 2 is· a n ofli cc 1· in whose nnmc 
I' l(Uisit ions may be made for supplie~ and stu mps n11<.l in d c
termin ini:, this. determine whethPr t he r, nthorit_y of t his officer 

111' ofl"ic-t.·I ~ ;11 d, aw i11g- :-i,q,p:i, .... i:-i 1•,Hii'n·,,.[ ln ;1(•1 i\·i1 i•·~ 1\-., lah

li sli. ti hy tin• '"-llH I 111• •..; (11" wh.·thi ·r t 111• l1 •~:-i•d at i\·1• 11·fl~r, •J1 l''' work 
r ;ini1·d t. 111 hy .\ Ir. Bri 11tll11y 1~ :-:w•ll work 1ha1 lh1• ;1di 11g <·11rn t o r 

nf t h1• hi-.;t nri"a \ d1·pa 1·1 1111•nt. 11r an\ nt lw1· nffir·t• r whom ~-ou 
mny find a11.l !torizl,d to drnw '-ihm1p~ nnd :--uppl iC's for the li 
hr;ny or lii 1-; t11 ri t,d cli ·pa rt 111 L' nl. wou ld h1 • au1hnriz1•d tn r1 •('ein• 
tl1 (l sruue for his work . 

'" Tlw f.i t't..:r(•t:1 n · ol' tlu• pX 1•f•11 t i\·1' l'Ot 11u- il is a u nfli<·l~ 1· 1•lia rgC'd 
with !h,· -.;11ppl i1:.; ,111ll postng-1 · fu 1·11 i~la~d t h e• !-: t' \ •t; nt l sfaf " 110i
<·1•r..., ;in d c1 1•p111·t rn Pnts. nu d who i-: r(•q11i n•d h,\· J;1 w to µ iw• ;1 
li(ln d and w l11 1 !1 as taki· II ;111 natl! 0 1' (lffi1•l· !11 p<•rlonn his dnti e~ 
.1 cc•ord i11g- to law : 111 , 11 1·1•. it j,._ dt ·-..i r i·d tn know who~t• rf quis i
t i1111s c·:11.1 ht· at' l' l' j)ll'd for ,tll oi' 1 Ii i~ wc11·k a nd wh (• th (' r t hl' 
work is t•onHnetl to act i\·it iC's t•!-it11l1lishC' d. by exp rcs~ stat 11 tC'. 1 • 

111 J"l'sponsl' th t•1·t·to I. s11hm it" the following: 
St•etion 1:i7 t• f th P ~IIJ )plt•11 11 •nl lo <·ndr, . 1!l07. in so f:n ns is ma

t eri,il tn ynu r i11qu ir~·. pro,·id rs: 
' ·'!'he s1• rrf'tary of 1h1• t• Xf'1 •111h·1• ~-011 11 t·i l -..ha ll perform the 

fo llcwi11 g- tl 11 t ir:!i 0 a11d su ch ot he1 ~ w-: nr(• now 01· mn.\· llC' rl·after 
he prP"i<·rih1~d liy la w or d i1cir t 1•d hy t lu-• f' X<'(•Htiv1' cou11cil. 

n. 11 .. <.;}1;1 11 ha w• i•il;i rgl' of l lu' s uppli Ps. posta~c and print

iug- pap1•r~ p11n• l111s1~cl f'or ~lat,• 11s1·s ;md ..: hnll il ('(•O unt fot· the 
S ll!JH' . 

10. ll r f-hall l!i\'l• a hond 1n t lw st l-l\t•. in an amount to be 
d l'\ 1' 11 11 i11 n l ,111d :.1pprnvrd h~· tlw l'X<'l' 11 t ivr f!n11 n eil. for t hC' 
fa ithfll l disch ar~(' of h is d111iN.;. ·· 

8 e1·tinn 1U8 of t hr i-; 11 p p!t1 111011t" tn c·nd,· 1007. ii,.; as follows: 
' ' Tht• rxrc11 li n• t·1n11H·il shnll 1.-1k1• c· hnrge of all property 

p,n·c•h.tst>d un der thr- prcn-i i,:.io ns j )f 1his chnpter. :ind shall keep 
a fu ll. nc·curalt'. (•Omplete :l ntl itP111iz1•Ll acL·ount of nil such 
prnpt•r1y. with th l' i..•ost and ll is positim1 t lw reo:f. rl'lw co11 11ci l 
shall :,;; upp ly tlw ~<w1·rn1w. !-(•"1·r·tary. ;111tl1t or . treasnrPr . 
j ud u:r~ nf thr s11prem1• <•onrt :ind C' lcrk thel'rof. nt1~ rr~es-µr 11 -
f'ra l. supr<'mt• c•onr1 1·1~portr r , snper i11t1•11<l r-n t of publ ic_ mstrnr 
t inn . rnih·oad ·<-nmmissicHJ(l rR. nd,i 11 ta nt •}.!('t1C'rn l. th d airy c•om
mission or . t h(' hi~tori,·:i l dcpflrtnlC'Dt. lhp mine inspeetors . ~h e 
l;ihor commis~iorwr . t he hortic11lt.11rnl d epartmr nt. lJ'avC' lmg
l ibniry :-rncl Towa Jihrary <'0111missi1111. f" hf' "duratinnn) bnarcl of 
P XLimi.nri·s nnd ot hc•r oHi rers ('n 1it\t'cl 11wrrto hy law. t ~c geu 
f' ra1 nsscmbly. its committ ees. und t hr: elerks. srr rct nr ies nod 
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spc<· ial and stau<l ing com rnittc-cs of t:ithet· house thereof, with 
all s11ch <11'1 i(•l1·s required for tlw public use. aud necessary to 
cuahlc the111 to p1. .. rf on11 th e duties imposed upon them by law. 
Postage shall not be furni shed to the general assembly, its 
officers , cmploycs, or to any conuniltcc of ithcr branch there
of. It shall also furnish the publi c 1>rintcr with ull papers re
quired for the various kinds of pnblic printiug. in such quan
titi es ns may be needed for the prompt discha,·ge of his duties. 
Supplirs. i 11 cl11ding- po~ta~c nud stationery, stutl l be fu rnished 
to the nfticers nnd persons entitl ed thereto by luw. only in the 
mannc-r pl'oviLled in this chapter.' ' 

Section ! Ga of the code J S!J7, in so fa r as it appli es to the 
question under ronsidrratio11 ii;; us fo1lows: 

' · In ord t:'r to draw supp li es, rach officer or person entitled 
th vrl'1o. or the 0 clwirmau of th e rC'sp,·ctiVl' committees. shall 
make H written requisi ti on on th e sc•crctary of the council. spec
i fyinl,! the a111ot1nt and kind tlrnt is necessary; nnd, upon pre
sentation the,.cof to said secretary , he shall deli v r the a rticles 
to th(' pc- rson cntitlecJ thereto. taki11g n. receipt therefor. to be. 
fil ed nnd ·1>1·cserv~cl with the rc t:ords of th e counoil. The coun
r il strnll IH•cr an aeco11nt so as to show th C' a1nolml. cost and 
kind of suppli es pm·chasc•d. the :unount And kind on hand. and 
the disposition of the ba lance. 1t sh.i ll kcl'.'p an accurate item
ized nec•o11nt with each office. Uoa rd. commission , or person 
drnwintr suppli es. charg-ing th cl'CtO the several art icles fur
ni -i hcd ut the cost pl'icc. • • • 

Secti on 2$81-a of tlw supplement to rode 1907. provides as fol
lows : 

' 'That th e board of trustees of the Iowa State library and 
1hc• board of trustee · of the Iowa histori cal dcpnrtment be. and 
the same a1·e lwreb_y empowered 1111d dircetP<l to consolid>ite the 
miscellaneous portion of the Iowa stntc library (exclusive of 
the law section ). or so much thereof as shall be regarded by 
said board as advisable, with the historical department: the 
nforesuid consolidation to tak e effect. on the fi rst day of .Jan
ttnt·y. nin eteen hundred and one, or at ru1y such later date as 
said trustees may direct: and that on ,u1d after .January first. 
ninet een httmlt-ecl and one, the board of trnstees of the Iowa 
statr library and the boar-cl of trustees of th e Town state his
torical clepnrtment shall. cease to exist as sneh. and the afore
said boards shall, by this act, become the boai:d of trustees of 
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the state li brary and t he historica l department of Iowa, and the 
newly constituted horu·d shall therea ft er he charged "·i th all 
the dut irs and respousibilitics imposed upon the boards afore
mentioned und possess all lbe pow(:rs thereof. ' 1 

Section 2881-b of the supplemeut to the eoue 1007, provides as 
foll ows: 

" That after such eousol idation the state lib rarian shall have 
genera l charge of the histor ical department and of the con
solidated and law libraries. The curator of the museum and 
art gallery shall have charge of the museum, the art gallery, 
the nC> wspapers, and historical pcrioUi cals. rn1e nssistant to 
librarian shall have chnrgc of th e law librnry, lmtlcr the di
rection of the stat e librarinn . 1~he above> ofliccrs shall serve out 
th e terms for which they shall hav" bee n appoint.eel, at the ex
piration of whi ch their successors shall be appointed by the 
board of t rustees. and shall hold their respective offices for the 
term of six ( G) yeurs. The state librarian slmll submit to the 
governor bi ennially a report giving the 1,istory of said consol
idated libraries for the preceding two ;-ears, accompanied by 
a like report by the curator of the museum and art ga!J ery. " 

Considering th<-sc se\'eral provisions of th e la w, L conclude : 
F,:,-., 1. Jn the asbenco of fraud and collusion the res ponsibility 

of the sec retary of thr executive council for supplies furnished to 
persons entitled under the law to draw the same ecases upon the 
delivery of the snp1>lies upon a properl y exrcntecl ,·cqui stion. 

Second. That since section 288 1-b, above qnoted, expressly pro
vides that th e state lib;ariun shnll hove gn1crHl C'hn.1·ge of the his
torical departmen t and of t he ronsol iclaled and law libraries, thus 
making that offi cer t he responsible head of both the library and the 
histol'i ca l department. rcq uistions for supplies for these depart
ments shou ld be si~'Ilcd by the state librar inn . 

Respectfully, 
II. ·w. Bn:ns, 

Attor·11 cy General of Iowa . 

)lnrch 3, In09. 
Jim,. A . Ff. D AYIDSON, 

Secretary E xeciitive Council. 
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CoH1-·rnu '1'1n~ ;-;- 'J' 1-:1 ,i::P 110'.\'E: t ', ,~1 1•.,~1Es- l ss1· ,s c r: of' ~TOCK IN Ex. 
c· 11 , ~c;i.: v:H: l1rmn:1n r \\' 111-: ~ l-' ~:R:\11:--~ .,nLE-DE., 1.~ ,~ R1:-;. 
~TH ,\ I XT or T1o n1-:. 

:--;111: I hi'g- tn a :· knowh dµ .. t' l":1·ipt of yo111" n•1·r11t f,1n11· i 11 whi, •11 
)'O Ii sa,v: 

•. r ;1111 cli1·1•(•11•d hy t lw t• x1•1•11 1i, ·,· ( 'f)\ll l f'il l.o rr f l' I" It) you th(' 

11pplic·nt.io11 lll:1 d t• h_,. 1 Ii, • :\I 111 uni ·r,,Jc•phon e Company of this 
<: it,v f1nr ,111 llt111·i1y tt , is ... 11 (• :-;t oc>k 0 11 ;ic:r,iunt 11 1' p ro1wrty. in 
whic·h th t• pr11pe rt,v lh l'Y propns,• 1n t ,1k1• (1\' t>l' j..._ thf• capital 
stock, or p;u-t of' it. of tlii· noonl' Connty TC'lephonc Co mpany , 
the 1..'Xl• c.·u1ivp h>11 11 1· il d1•si 1vs _,·our opini011 us to whether there 
is illl,\' h·!rn l ohjt't•I ion to 11 11 1 l11wizi t1 ,l.!' t he- is~w• of s lock on ac
<·0 11111 or th is ki nd 11 £1 propl'rt.,-. I (1111.: IIJSL"' hrr with the fHIJW l'S 

fill'1l hy !ht:• eo111par1y. alo;;o c·,•r tai11 hr ii· fs ,\·hi ch \,·<•n· fi led i11 
t h,· :\ l 1•Htlows l 11,·1•s1J11r11 t ('ompnn,v . I_ nm rN1u r-.tc•d by a r ep
r1•s1•n t nt in· of fh tA :\l11t11a l '!'(•le- phone ~omp:111y to sPnd t hese 
bt i1· fs . think in!.! it mi1 . .dll as:-; ist ,\·011 in look ing n p aut horities." 

Tn ri>spnnsi· th (• 1·1 •lt ) l ~11 h111 it thr fo ll ow i1w · 
In :\ l11y HIO~ r1 s iniil.11· q11 r5.tinn " ·as su bmit;rd tn thi s d epa rtment 

11p11n t hC' 11 pp lit·i1 1i o n nf th e l•'arn1 C' r~ L umber Compa ny :it 1\fanson , 
l nn-a . Ai that t i111 t• 111 .,· a ft(•ntion was <·rill<•d to th,· npinion of a fo1•. 
mt.'1_· :ll'tur11ry g-C. llL'r:d iu wli ir h i t ,,·i1~ hC' ld tlrnt to perm it 0 11 P corpo
r·nl 1011 111 fllll '1•h 11 '-i1' 1111d uw 11 11 1t· o;;fol'k 1d· m1ol ht> t' would be ilJ.!ai nst 
p111lli1• poli1·,r . 11 '-f't'lllf'd lo 11u~ ~11 thnt 1i111e flwt thi:~ opinion was 
full,\· ~11ppol'f11d hr fh t• :.rrc•a t ,r,•il,!ht" of Huthnri ty. nnd in tli t' cnsc 
tlie 11 ill'f'111·,, rn p it wns fnllow,·d nnd th {• Hp pli1·nlic1 n l'l' f11sC'1..l. 

~ i11c-1• 1 h1• n th,\ rpH-stio11 ha -. Hl'i -;r n i11 l--1,•,·prtt l difft~rrnt forms and 
l havr hnd l i111e 1111d opportun ity to exmni n€' it with ~ren tPr ca re, 
1111d 1111\·1• 11 r· ri\',•d 11 t th~ eorwlns ion that whil e the doct rin e d eclared 
hy U1,•11i•r11 I :\l111!1:•11 i11 his opininn is 1111d 011 ,:rh t t o br the rrenrrnl rule 
it i~ (•vid l'11 t t lwt the rul e rn 11nol ;rnd ou,1?ht not to b<' a;p lied in all 
ras(ls; i11 ntlwr \\·ord~. in nwny ras<•s the 1•f'aso11 fo r the r u le dors not 
r•xi!it. nnd hr nr l• tlw bettP r pi-m·ti<'P for y mr hod.v to follow would 
be lo n•s t c111•h dr ·i•,iio n upo11 t hf' fact·s in the partir ulm· cas,~ rathe r 
l~lan to nttrmpt to nppl~· a g>l' n<'rnl ru le· to HII caSP!-i. nncl thi~ is cspe• 
<'Hlll J_' _tr111.."' i11 th! (.j s l nt'f' in virw nf nur <·onstit11 tiomll 1111d s lntutory 
prov1s1ons <'f lV(• rmg- the or~n ni zntion of corporations. 

1 ndcr thrse provisions the supreme co11rt in ut leflst a hnlf dozc11 
tn~es h uv1..• r efuf,(ed to foll ow a ny n hnrcl nnd fast 11 rule, nnd have 
1tpproved what the applican ts i11 th is case are attempting to do. 

l ou·a L11mb et· Co., v. Jloslet, ct nl. 49 Towa 25. 

REPORT Of' ATTOR NE:Y-GE.\:EHAL 

Cal 11 m(f Papi I' f'o .. i·. / 11ec ... t;,1cnl ('o .. !16 l ow;i 147 . 
Lafonrr & l 11yl is r. Cilizrns Stair lla11k. 102 Iowa 162. 
lfal/ i11s 1:. Sha,·cr Wagon Co .. 80 I owa 380. 

lV e.sl " · Avr,·ill Orocery Co. , l On Iowa 48 
Trear 1·. Prosprcling Cn .. 124 fowH 107 . 

Th ese casf'S. as (:(•ncrn l i tull A11 :--n yi,. in his opi n ion. state the ex• 
eeption to the genera l n 1lc a ucl emphns izc the fact herein before 

stat ed. that <meh case must· stn11rl or fall upon its own pec11lia 1· fact.s. 
It will he admitted at once tha t one eorporation 011~ht not to be 

permitted hy t he purchase of stock in another to p111·s11c a lms· 
incss entirely foreign t o that for which t he purchasing corporation 

was c reated ; it will also hr conceded tha t in every case where the 
effect of the purchase of stock by one corporation in that of an
oth er wi ll be either in r estraint. nf t r ade or have th e effect. of des tr oy
in g competition , such pn rchnse is contrnry to p nblic policy and 
should be probihited . 

Yon will t here fore. he safe in <lenyinj? applications of the ki nd 
h ere being considered . (a) whenever the effect of t·he p11r,,1Ja.s,, 
would be to nnthorizc one corpor11 tion hy th e pnrehase of stock in 
another to engage in n business wholly foreign to th e purpose for 
wh ich it was rrent:ed ; (b ) whenever the rffrct of the tra nsaction , if 
permitted. wonld hr injuri ous t o t he pnhli l' interest ; (c) wh enever 
such purrh n. c wou ld 11c either a fra ud or an in justi ce upon the 
stockholders not j oin in c: in th e a pplication: n.ncl in j?ra nt ing the 
app lication in n11 <' ~l Sl"S whert" uo Rnch rr~11l1s would £11llow. 

T nd er t hese rules the applirnlio11 of the ;\{cn,lo\\'S Tnvestmr nt 
Com pan ;- fil ed some month ago. nnd ti re applica tinn n[ the :\lntuul 
'r lephon<' Compnn y , rrfr-rrrd t o in you r rormn 11n irHtion. shonld be 
grnnted . 

l oug-h t to fiay hcrr t hat lhc decision mot.le• in tlw ,·nRf! pc11din g
heCore Gcnernl Mu ll n11 in 1905. 11 11d lhu Manson l,11mber Company 
,•nS<· d ec ided in ;\ fn~· 1008. 1111dc r t he pnrti<•nlnr fa cts in those enscs. 

wn~ p ro pr.r H!ld shonlcl stnnd . 
f nm indebted to Mr .. J. Cnrskndd nn fo r· hi s wry ,·l cm· nnd con 

\'incing brif•f. and nm return ing- it wi th t hr nther pnpC1 rs in thP rnsc. 
R espectfu lly. 

JJ. w. B YllT<R, 
,ittonrry Gcn crai of Towa. 

)fnrnh G. 1009. 
ll oN. 1'. TT. DAVISON. 

Sttrcla , !I E:x:culfre C'o111(ci/. 
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l'O~E cw l' .\YIKG.-" ·here c·e rti fic nt e of mrmbcrship in }egis
l111 11 n· is presented member is l'nt itled to compensation. 

8JR: I lw:,.r lo af•k 11owlrdg-1• l'C'l'l·ipt of yours of ) lnl'eh 10th in 
whirh ~·0 11 Sl-1_, .: 

1 • I um hert·with r 11 r losi11µ- a \'011cher l'l'l'C' iYf'd on thr !)th inst. 
from f- . )I. Co rri , which t he office rs of both br11nrhcs of the 
l('gislat 11t·t1 hn\·l' nicl orsed . ,111 d 1•11 ,•r- ring III C' f-i rsl half of com
pcnsnt io11 due )Ir. l'ol'r ie as a nh .. ·rubor of the thirty-third gen
l'rnl usse111bl~· fro111 th(• fif't,\' -ninlh l'(' JH 't'SCJJtHti vr d istrict of 

Town . 
As I th in k you know of the co nf.t':-; f betwl'cn Hobert Baxter of 

Ida C: rove 11nd th e sa id S. )f. Conic ru1d which contest was de
<·ided in fn,·01· of ~Ir . Conic aftl'r lh r firs t hn\C of the appropri
ation dnf' to mP111hers of the f!t'n<:> 1·al nsse mbly hnd been paid, I 
rcspel·tfully requ{>St th;-1t you J,ri ,·c 111 e yom· offic inl opinion in 
regHrcl to wheth er I will be jus1ificd in honor in g this certificate 
of LI"' ofli<•ers of hoth branches of t l!C' I :encrnl Assemb ly and 
issur a wnrruut. fo r $275.00 co ,·cring the fi rst half of the eom
pcnsnt io11 . 

I nm 11 m1bll' to fi nd any law tlwt (•o,·rrs this p:u·1icular case, 
nltlto11):h I li,•\i,•ve t hnt under Attorney (:<•rn•rnl R<· mley an op
inion wns r<'11d1' 1·cd by hi111 r•oVl'l'in~ ii si 111il 1-1 1· ease, but I 
th ou:.r lt t \Jest tu have a later op inion and will thank you very 
kind l,, · f'oi · ~i,·ing- the matter as <•rtrly ult C' ntion ns possible, as 
~Tr . Cm'l'i(• SN1n 1s n.nxious to receive the compensation ." 

lo rcspon s<' thereto I submit t he fo ll owing: 
Section 12 of th e code. iu so fnr as it e tl'N· ts your inquiry, pro-

vides '" fo ll ows: · 
" The ro mpensution of t he members of the general assembly 

sltnll hr: to 1.•nch member. for cm~h 1'eg11l11r Sf'ssion. five hundred 
11ml Ii ft,v dolln rs." 
nd ,•1· th is provision th e test is ; is Mr. Corrie n member of the 

present i(enc rnl nss,•mbly ! If h<' is then he is ent it led to receive 
t h """'" c·omr,ensttt ion. ttnd lo haw it r,11ic\ tu him in su bstnntially 
t he snme 11'11." ns othl' r members of the n .. scmbl~•. ns the statute 
makes no provision for a division of the ·ompcnsution where a 
member has b n deprived of his sen t for a po1·tion of the seseion 
by c ntcst. Mr. Corl'ic meets t his test by presenting to you a pro
per ccrtificn.te of bis membership in t he general assembly . . 
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I am therefo re of the opin ion . that ,\'Oil will be entil'cly justified 
in issu in g to )Jr. Corrie wnnant for two hundrrd and sc\·enty-five 
dol\11rs to ,-ove,· the first half of his compc.nsation. 

L mu n•11n·11 in ~ you her,•wi1 h lh" rertific·nlc refen cd to in your 
cornmunica t ion . 

lkspel'I fn ll,\', 
II. \r. BYERS., 

_ll/or11c y Gcnel'a l of Iowa. 
)fa rch 10. JDO~. 

JION. Jom, L . BLEAKL Y, 

. l11clitor of 8/alr. 

TA XATJOK- PHl\".\TB P nOPER'n· ON P c u1.1 c- <:no i:NDS.-Privntc pro

perty locatc<l on public grounds is not cxrmpt f rom taxation . 
StR: Hcpl~·iu~ to your l't1c•ent favor in whi (' h you request an 

opinion as to whether ol' no t pri,·ate property loeatcd upon the Iowa 
State Fa ir and Exposition grounds is cxempl from taxation I have 
to say, that I find nothing in t he statute exempting such property. 

Respectfu lly, 
II. W . DYERS, 

• I ttor11 ey Gc1<lm/. of Iowa. 
March 10, In09. 

H ON. J. C. S IMPSON , 

Secretary of Agric11lt111·r. 

ScuOO L, B u1Lo1so · RE 01--- 1-·on Puo1,1c LIBHAttY- A UTnOBJTY OJI' 
Scuoo1, Bo.\Ro.- Scho I boards hn vc exclusive control of all 
school p roperty and mo.,-. in thrir discretion. g rant use of 
building for library purposes. 

M ADA M: I beg to acknowledge rece ipt of your letter of the 12th 

instant in wh ich you say: . 
" I am confronted by II new 1ucstion in local library admin

istration, and that is as to t he right of n local_ school board to 
grant the use of II room in II pul,l ic school build mg, free, for the 
use oC a public Jibrnry, accessible t th o en tire community. 

This question hns at'iscu in Wi llinrn~burg where 11 new school 
house has been erected in which wi ll be t.wo or th ree unoccu-
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pi<•d rooms tha t are w•ry w<'II su ited for lihrary purposes. As 
r understand from the statm,r ut of ,Tr. 11. E. IIull of that 
ti,wn th <' I'<' art.' a cons icl crahl fl 1111mbcr of proplc there that are 
inlcrcsl rd in ,tnrtin~ a public l ibrni·y. and they fo, •I that if they 
co11l l i-;1•t •11 r,~ I he nsc of one or two of th ese basement rooms, 
hadni:r direr! entrance. it would be possibl e lo start a public Ji. 
brnn• . :rnd in ro11[PrC'n cc with the ir· schoo l honrd they have 
lrnr ;ic,1 that thl' i,onrd doc, not feel that tl, ry hav e !he a uthority 
to 1trant this privilege. Thr 1110,·rmcn t for o. public libr:ny in 
,Ni ll iamslrnrg. whi ch J woul<l nicl in any wny possibl e, hinges 
at this time llu·)?d," on 1 he qu C'SI inn of whether the school board 
hns !he ri.!,!ht to µ rant Hie llfi t• of thr roo111. Jf not nsking too 
mu ch of the lrg"I dcparlmcnl of !he state. [ would npprcciate 
a statcmr 11 t frum ·.,·011 n!i. to th r powe rs of the sehool hoard in 
thi'o 111,1tt(•r . " 

ln response thereto [ hn\'e to sny. that the school board under the 
lnll'S of this sink lrns excl usive cont rol of the school houses in its 
distrie1. nnd ii seems to me tlrnl !her, • roulcl be no obj ection to its 
itrnnling th e use of nn unoccup ied room in the school building for 
pnbli ,· librn1·,· purposes. unless tho ,·oters under section 2749 of the 
eodc 111. th ri r 1111n11.il mec-tinl:! havr dirrctcd othPrwise. If no action 
hns hcen tnkcn hy the ,·otcrs upon t he mn1tet· th en !he board might 
br willing- tn g ra nt U1c use of the room until the next nnnual meeting 
in ~larch. 11t whi ,·h lime the qnesliou eould be submitted to the 
voters ns provided in th e section above referred to. 

Respectfully, 
FL W. BYERS, 

Murch 17. 1909. 
Attorney Genera], of Iowa. 

Miss A LICE s. TvLER, 

Sec,·etary library Commission. 

ltEM OV.\ I, 0 1-' 0PE' ICERs-l>ow1,;n OF GOVERNOR TO REllOVE APPOlNTIVE 

0>'PICER.-Wbere the t erm of an office is fixed by law the Gover
nor hns not power to remove, but wl1ere the Governor has power 
lo uppoint. n o difinite term of set·vice being fixed, that power 
carries with it anthorty to remove. 

Srn: I nm in receipt of your communication of the 20th instant 
in which you say: 
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i ; \\"i ll yo11 pl1 •;1s1• f11n1 i-.h 111 " wi 1!1 ~·,11 11· ollic·ia l opiH i11 11 as to 
wheth1•r. i11 t lH' ,il1sl'llt.'1' or an_y t•xp1'1't,,:.S s la l11 1,• provitlin~ th C' r r
f1.11·P . !ht• )!U\'(•1·1wr 111· a 11., · nth, •r :-.l:t:1 • 111li1 •i .1l i:-. <· lolhr d \\'i l h a u 

thur it .,· to r1 •1111n-1· 11 11 offit· ial ;q1p.-.. inlPd l,y hi111 or nny othrr of
fi ('C t' n r hm1rd for t·a 11s1• . 

First. \\'h 1..• 11 tl1 c• f<•n11 df ofli1 ·1• is fo r ;1 fi x1•d prriod . 
S rr 1Jwl. "\Yhr n t hC' t ,• rm is i11d C' fi11i1t~. 
An ,-.a l'iy 1·Ppl:v would lw npprl•eiat rd ." 

In respu n:-;P I lll' l'f' l11 I su ln11 i1 till' f'<1llmri n ~: 
At'ti t l(' ·1v o r thf' (•l) l1Stit111io11 or lht• :-.t;itc•. i 11 So fnr clS it is 1113 -

t.r r iul to yo11 1· i11q11ir.,·. pi·o,·idN; as foll uws: 
" R1•f•tin11 1. 'PIH• snpr me rx ••<· nti,•C' power of this state shall 

br ,·t,stcd i11 a r hid' rnagis l rn k. \\'ho :-. linll l ic• slyl 1•d t1 1(' governor 

o l' the stat e o[ "l nwa. • • • 
" Sec. 8. H e shall t1·ansa et nil c,ccuti\·r business with the 

ofliN•rs oi' g-ovPrn nwul. (·i,·il and 111ililnr,,·. ;md may rr ,pii 1·e in 
fm·,11atio11 in w1·iti11!? from th <' onif'• rs of the excc• utive depart
lll l'llt upo n :iny snbjC'ct rPlnt-in ~ t-o th e duties of th r il' r esp C'c tive 

officf'!;. 
.. Hee. 10 \\'hen au,· offh-c shall. Cr0m any ,·a use. become va

cant, and no moue is pro\'idr d h,Y th,• eonstiluli on :lQd laws for 
fillin,L: s uch ,·acancy. thr µ-ow•1·11 or Hhnll hn,·p power lo fill 
sut•h ,·.teiincy. b~· grantin g a romm ir.tHion. which shall expire at 
t he c· rnl of tlw 11t.> xt session lll' th c> ucrwral a-;scmbly. or ot the 
n C' xt 1)lnc tio11 hy th " peopl e. 1 1 

Sections 19 and 20 of artide Ill of the consl itutiou ar e as fol
lows : 

" Sr•c·. l!l . Th,• ho11sr o f rep1·ese nl11tives shall ha,·e the sol e 

po ll'e r of impeachment. and all impeachments shall b tried 
hv lh e se1rnte. "\Vhcn sitti ng- fw· tlrn t purpose tlt f' sen.atm·s shall 
h~ upon oat h or afTir111ntion: aud lit> p1'.> 1•son shall hr l'Onvicted 
with out the conc11nc11 c1.· of two-thirds of the members pre ent. 

"'Ref'. 20. 'rhC" µ-o ,·(•rnor. j 1ulg-es of' 1hr supreme and district 
courts, and other state officers, shall be liable to impeachment 
for nnv misclcmennor or malfcns,u1 cf• in office; but _judgment 
in s11 ci~ m1sC's sh nil ex tend only t o rcmovn I from office. and 
disqnalifieation to hold 11n,v office of honor, trust. or profit un 
d er thi s state; but the pa rty convicted or acquitted shnll never
t heless be liable to indictment. trial und punishment according 
10 la\\'. All othrr civil offJcers shall ·be t.riod for misdemeanors 
and mnl.feasnnce in office. in such manner as the general as-
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s<'Jnbl,v muy provide .. , 
[n ndd itio 11 10 the abOVC' pnwisious refc•rring to the powers of the 

governor nnd to the im peachment nn d rcmov11 l of officers. t he fol 
lowing- s tnt ules authorize rcmovnl by th e governor : 
Ofh I N!-:f•l-:C'r OHR. 

11 lt. shal l be the d uty of lhr gov<' rn or to remove from office 
any inspe<·tu l' who is incomp tent 0 1· t111fait-hful in the dis
ehnrgc of his offi cial duty, or. having knowledge of the viol ation 
of nny of the prov isions ol' this chapter. shall negleet or refuse 
to prosecute the o ffender. • • • 

2:iOD code suppl ement. 
CUST ODI.\ N', 

" The tcl'ln of offi ce of the 11stodian of public buildings and 
property, appointed by the governor , wi th the advice and con
sent of th,• sena te. for the biennial peri od commencing on the 
firs t day of .\pr il. 1906, shall ex pire on the 31st clay of :lfarch. 
1907. Thereafter hls term of office shall be for two years, 
which shall expire on the 31st day of March of each odcl-num
bcrcd yea r ; but he may be removed at any time fo r cause by 
the govern or . If a vacancy should occur in sa id offi ce when 
the ge,,.rnl assembly is not in session, it shall be fill ed b~• ap
poi ntment by the governor. bnt the person so appointed shall 
hold hi s offi ce only until th e next ge neral assembly shall have 
been pcrm 11 nentl,v organized. \\'hen the vacancy shall be fill ed 
by appointment of the governor by nod witl1 th e advice and 
consent of the senate, which appointment shall be for the un 
ex pired portion of th e term for which the appointment had 
been made." 

Rection 146, eode supplement. 
NOTARI E.' PU BLIC. 

1
' The A'Overnor may appoint and commission one or more 

n tal'ies public in each county and may at any time revoke 
such appointment. • • • 

Section 373, code supplement. 
00:MMJS! ION •~RS IN OTFJER STATES. 

"The !(Ovcrnor may appoint nnd commission, in each of the 
United States and territories, one or more commissioners to 
continue in office for the term of three yeal's from th e dat~ of 
commission , un less such appointment shall be sooner !'evoked 
by the governor. • • · • 

ection 383 code. 

REPORT OF ATTdRNEY-GENERAL 61 

COM .\11 ~', JON EU O f!"' L.\ BOH. .·T.\TI HTI CK 

"The bu reau of labol' statist ics shall be under the contl'ol of 
" "om111is~ioner. bienni ally appuintrcl by th e "o,·ernol' by and 
with t he adv ice and consent of the cxernti,·e cou ncil. whose 
term of offiee shall commence on the fi l'st cl ay of April in each 
odd.numbered y1•ar nod continn e fo r two yenrs. nnd un t il his 
succcsso,· is appoi nt Pd and qualiliccl. Ile may be ,·cmovecl for 
t·a11sc hy th/\ governor. with t he ndviec of the rxf'cutivC' coun ci l. 
,-,,co rd thereof bei ng made iu his offi ce; any vacan cy shall be 
fill ed iu t.hc sfl me man11 ('r ns hy the ori g inal appo intment. . . . 

s ,,ction 24·6!J. code snp plemcnt. 
MI NE 1:--1::-r ECTuH ::-. 

11 Tlw µ-ove rn or shall a ppoin t 1h rec mine inspectors from 
thosl' recei , ·i ng certifiC'a t.C's of eorn p<:tenry from 1hc hoa rd of 
t•x;1111i11ers hereina fter prov idnd fo r, who s1wll holtl t heir office 
fo r t wo yea rs nn<I unt il thei r snccessors shall be ap pointed 
nntl qua li fied. subject to remova l b_v him for cause. the il' term 
to commence on the fi rst Mon clay of A pril or each .. ,·cn-num 
bc1·rd _year . Any rncnncics O<'Ct11Ting shall be fi lled in the same 
mnnu~r, t he appoin1°ee to hold for 1hc unexpired t rm only." 

Section 2478 code. 
INSPl::C'rORS OP PASSENO F:lt. B0.\T8. 

'' The governor shnll appoi nt one or more suitable pe rsons as 
inspectors of passe nger boats, to hole! offi ce fol' t\\'O years from 
th r: first i\'londny in May in ench even-numbered yea r. unless 
sooner removed. • • • 

Secti on 2511 cod . 
DAIRY co~n.1'1 ·stON. 

" On or befoee the first dny of April of each even-numbered 
yen L·. Uie governor shall appoi nt a da iry commissioner, who 
shall have n practi cal knowl edge or and experi ence in t he manu
facture of dairy products. and hold his office for t wo years 
from the fil'st day of May foll owin g his appointment, and until 
his successor is appointed and qualified. subject to removal by 
the governol' for ineffieicncy, neglect 0l' violation of duty . . . . 

Section 2515, code supplement. 
VETE RINA RY SU HGEON. 

" Th st ate veterinai·~• surgeon shall be appoint.eel by the gov-



,,n 111 1• • ..,uhj, ,, I tn r, mn,·;d hy h i11 1 for 1·aust•. w ho lwll hold 

nlli,·, · l'or t lH'1'!' :•r:ir-;. • • • 
:-; .,._., inn :!.-,:!!t. end1• sn pplr nwnt. 

H0\1(11 Ill-' llt:,\L'l'II. 

· · T J11• !-, IHh' lioal'd of h1• ;1 ltli shn!I 1•011si,t nl' tl w atft,r111.·y ~('D• 
i•t·itl ;111d thi• !-il :t1 1• \'t'11-rirn1ry Silt't!\'llll, who shal l lw J11 {• 111 bers 
I"· ,· irtw .. • nf 1h,·ir ofli, •11 -; . 11111 • t' i,·il •·ll1.!it 1e1•r and s1•\'(• 11 phys i(• i1111s 
,;. b1• appoi11 t ,·d liy I h,· l,!1J \ '(• r1101 ·. l' Ht'il tn s, ·1·,·l, fo1· 11 l(' l'lll of 
.,(. ,·,•11 ,·••:II':-- ,rncl 1111 1il h is s11(•('1•ss,)r is ;1 ppni11 h•d: \'1tcc111cies to 
ht' til lt.•d h\' 1111· 1,!0V1 •r·11nr fol' t h l' 111u·xpi r0d IPi-111 . Hui no one 
o r 1111 · ... ,,,:('!! pltysi1·ia n:-i il (•J'f'Hft( •I' :t pp1,i 1Jt l'c.l shall lit> Hll offi 

(•t•)' lll' 1rn •11 1li t•1· 1)1' tlw faeulty nf any 11wd i(';d ~a- hnol. and the 
!!tl\' t• r11 11 r ~hnll h11\'1• t ht· pow••r to t'C' lllOVt' illl_\' mr n1h1·r of Rnid 
honnl for good <·nust.• shown. • • • . , 

S l•l'lion :.!.-1U-l. <•ud,, s11pplement. 

IUI \Im 01-' Ct 11\'l'HOI ,. 

· · Tlw ~m·1• n11 >r sh al I. prior 1 o t hf' ;nljo11rn111c111 of the t wC'11 ty
~l' \"l' 11th 1!~111 •nd assC'mhly . nom i11 :1t P m id. with th P c·cmsl'11t of 

t wo-thi rd-.. uf t l11• 111,•111hL·r"' of 1hr sl'IU1 1<' in rx l'e11ti ,·c spssion 1 

nppuint th t·l'l' t•lt.•cto1·s o f the st::te. not murc tha n two o f whom 
;Jwll hr lnn,!! to llu.., s;1 me poli tica l pa rt~·. and 11 0 two nf whom 
shnll l'l'!-idt· nl tlw ti111 f' ol thc i1· ap poi111111·11t i11 llw smnP <·oo
,!.U'l'~siom,I distric· I. ni,. mr ml:t.·rs of n hounl to lw know11 as a 
'IJnnrcl of 11 11!1 1'01 of sl at(• inst it11tio11 s. • • • · Sn id 
ll1L'l 11l w1:,. fi l111ll li old nffi l'<'. :is cl1·:..h!.' II Hl11 d hy 1 h<' ~·11,·p1•11n1· , for 

two . l't,111· a11 d :,jix ,VL' <l l'S re~pec li v,•ly . S 11hsrq11 ent nppoi11t111 ent.~ 
!i(hn ll lw 1tU1d€' 11s nhov(' provid1•d m1t.l ,•xf•rpt to fi ll vac11 11c> i s , 
shnll he f,11· u pe riod of' six ,·ears . TIil• bourcl s hull nl al l t imes 

lw s11hjr<'l lo tlw nbovr lirnitat i11 11s 11 11 <l rest r iction -;. • • • 
'Pho ~o,•t.., rnor nrny. by and with t hr (•Onst.•nt o f th C' sr1111 le, d u r 

i11 ~ a S('S.!i io11 of tlw g-eucru l 11s-;c111b ly. rcmon• 11 11.r 111 r mhcr of 
tl11• honrd for 11111lft•nsa nc>e or 11011 -feusnnc~e in om ·c. or for n.ny 
,• n1P-il' th nt. rcndl' L's him inr ligihl to appo111trncnt. 01· incnpnble 
or unfit to disc·hnr~o the dut ies of his office, and his remova l 
whr n so mnd,• shnll b finnl. When the 1-:eneml nssembly is 
not in S{•s1; io11 t lw govcruor may suspend an~· memhC' I' so dis
quulificd. nnd s hall np1,oi n t nu t ite r to fill th e , ·nen owy thus 

<' l'•'n.tPd subj("I. however, to the action of the sr ru1te when next 
in Kt.'"'iS ion. J\ II vnc>nncics un sn id bon rd thnt muy occur while 
the gc ncrnl ussembl,v is not in ses.~ion s hull be fill ed by uppoi11t
ment of t he ~ove1·11 01-. which uppoi nt rrwnt shall xpiro at t h e 
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1·11tl of' thir ty <lays from the t inw thr g-1~1h' ra l assembly next 
(•un,·c· 11t.•~- ,i nd ,·ncnm•h·~ un~ 11 ri 11 g- d u ri ng a ses.-;ion of the gen -
1' 1·,tl as.-;rm hly , ha ll lw fillt•d as n'g11lar np poin tmcnts m·e mad e: 
a 11cl bcforr tlw end of sa id srssion . n 

~f•1·ti1111 272 7 -al . r•od C' s11ppl emc11t. 
SUl 'Eltl!\'Tl•: NnE:-.:T IIF' \\' Elr.1 1'~ .\~I) "'.\lt.:.\ l:WRE .. 

··A s1qw rinft·nLlf' 11t of wf'ights and nwn~ur1.•s fo r t he state. 
who slwl l pos-:ess suflic·ie11 t lt•:irning- and 11wcha nira l ski!~ to 
pcl'i'orm the d ntic's nl' th(• o!Tice. shall he :oppoi 11t cd b, · the gov-
1•nw1· from t hr bonrd of profNNJ1·s of th r 1111in•rsit:i,·. who shnl l 

hold his oflice d ur inK th1· p l1 ·11sn ru of t hf' g-ovurnor. • • • " 
S l'd io11 801 n. code. 

'I1hC' fo llow ing statut es ,µ iv ,, tli (• govc· n11ll' p(n\'f•1· to appoi nt offi
ce rs for d efi11i tr term"i. h ut (•ontn in no p1·0,·isions fo r the remon1l of 

sm·h offi<'Pt'!-i: · 

80.\RD OF C l ' l(AT()HS Of' ~T.\'1'}-: ll!STORI C.\ I., J-:() IE1'Y. 

" The hoard of <'11rntors of tl u• S4Wiet.v sha ll 1•1msist of r iµ-ht 
c•c•n p,·rso ns. nine of whm11 s hnll be appoiutrd by th e governor. 

a nd ninr C' lf•c·trd hy t he Hll' l llhers o f' th<' !mc-i r t ,v. 'r)w ir te rm o f 

ffi (•p shall he fo r two yem~. • • • 

Sc•c- t iPn 289:l. code-. 

BOAHO Or' EDl" C.\Tl01'"AI , EX.\~lJNJ..;H ~. 

1 · Tlw t.1tl nc1t1i01rnl hmu·tl of t.·x.-1111i 11 n1·s f- lrnll <•(msis t of the 
fi1q 1<• 1·i 111 1\11de11t o f' p uhli\· in~1r11ctio 11 , p1·e-dd l' 11t. of t he uni ver 

si1!' , pr i1w ipnl of' th 1• 11 r11• 11rnl fl(• hool. nnci two pc• r·so ns to be ap
p11i 11tc•cl h,v 1hc govt11· 11 tu·. llW: of' ,vhom shnll he n woman , the 
uppoinh'es to holt.l <Jf'fit·l' for n tr-rm of t'o11 1· yc.u·s." 

Srct ion 2628. code. 
OIIU: 'TOH OF' \\'l::,\ TIIE:R .\NU (' HfJI' ~E lt \ ' ICE. 

' 1 Tlw r•entrnl sta t io 11 i-. hnll lw nl thr Sf'; tt. of govcr-n rnent, 
11mlrr th r ehnrgc of a dirt·r t.01· ond ussistant, to bC' appoin ted 
b,v the gon•rnor fo r n t rrm of two yrnrs. 11pn11 the reeommeridn
t ion of th(' board of c.li1·<·rtqrs of' thf' Kt al e ogri c1 iltnrnl society; 
thr 11.sis t nnt to be 111 1 otlieer o f the l'a it cd 8tntes wcntbe r ·bu -

1·01111. if Oil(' s l1111l he• dc>ta ilcd for t h Ht purpose.·' 

~rrtion 1678. codl• , 

Fl ' II ,\ ND OA M E \\' .\HOEN. 

" Th •rr is lll'rcb.,· ,- ,·eatNl th e offi ce ol' sta te fish rnd game 

w11rclrn. The wn r deu shu ll he 1tppoin tl'l by the i:;ovruor, and 

hold h is ,offic·e for thrr,· , ·,•11rs from t.I, c fil'st dny of April of the 
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\'(';1 r of hi~ c1 p po i11lm<' 11 L • • • 
· Section 2539, code supplem ent. 

Pl:JAll ~l.\Cr CO.\l '.\ll~IONEHS. 
1· Tl11· 1•1>1rJ111iss i11 11 of ph;1rrnat·y s hnll en 11 sist. o f thr<'C cornpe

h·nt ph11111 1a eist s who hn,·e h1•1 ·11 fo1· 111 <.· preccdi11g- fi\' (.! ~·enrs 

1·f•si d1:11l s ul' t lH· st;il r ;111<l t.·n~a~('4l in prodicin}! phn rmacy, one 
of wh11111 :-: h,dl b • a111111;1 lly ap poi11 tcd by tlw g-o,·crno1· a n<l bold 
offir-e f or 1h1·rc .,·cHJ-s a11d un i i i hi s sue(' sso r is Hppoin ted and 

qual ifi C'd. • • • 
Sl·C'li rm :l58-l, t.'Odt.•. 

uv.\lW tJi'' 1)1-: N'f' .\ I, 1•:X.Ul l NE l{S . 

.. Tlw h1ian..l of duntal cxami nl' rs sha ll consi st of fiv e pntc-
1i <.·i 11 µ- d<•11tist.s. who s lrnll han: bC'PD engaged in 11w eonti nuous 
prndi<.:C' of tlwir prof,·ssion in l his state r,w the pe riod of fi ve 
,vcn rs p1'1 :t·1?din g the i1· nppO in trnc11t. one of whon1 sha ll be ap
poi nt ed nn11111tl ly by the gon)rnor. and h0ld office f ur t he term 
of fin· y,·a rs from n11d after t he first day of August following 
his appuintrn~•11t . and until his successor is appointed. • • • 
All vn~•-m eies occ:uni11g in the IJoal'd sha ll be fill ed in like man-
11 c.1·. ;11.1d thl' ap poi11t 1'c hold offiec fur th e. unexpi red term of bis 
p redce1·ss11 r . • • • 

Secti<11J i1iOO-b. cod e suppl em ent. 
oo,,,m 01•· P.,1<0 1 ... 1::. 

·• J>i-i tH' to 1hc a<ljo11 r11me11i u l' tlw thi r ty-second gene rnl us
st•111hl ~·, th• go,·rr11or, with t.h r ntlv icC" and consent of the senate, 
shall np poi11 t thrrc.: elr1..·t ors or th stn.1e, not 111 01·1• tli fm two of 
whom shull belong to the RaJTII' politicnl purly. ,111d 0 11 0 member 
of whom s hnll be H l11ly li t·ensrd a ttm·n(\Y nt la\\' , as members 
of a bunrtl Lo be known a!, a board of pnrol e. ~oid m embers 
slJn ll holtl offiN·. us d<•!>; ignntecl by the govern or, for two. fou r 
uud six ye.nr~ respc-etivcly: subsequent nppointmcnt s sha ll be 
nrnclc HS provided abovc-. and shull be for a t r rm of s ix _yrnrs, 
exccpl uppointmc 11 ts to fi ll vucn ncies, whi ch shull be for· the 
nn expil'cd lll rm . • • • j\ ppointm(lnts rnndc when t he 
genern l ,1..,,embly is not in scss iuu shall be subject to the ap-
prova l of the sen ate when n!'xt in session. • • • ,, 

Sectio n 5718-1114, code suppl ement. 
LITIRAH.Y COl\l MIS~l ON. 

" The governor shall appoint four persons, at least two of 
whom shall be women, who, with t he state librari an nod su
p erintend ot of public instruction and prcsi_dent of t he state 
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universi ty , sha ll c·o 11 :-it it11tc a ,"i late lihrc11·y eon1111i . .; i1..i u . ' i11ll: lirst 
n1emhl' ri,,; :-ippointNI 1,y 1 lu· 1r,1\·t•r11o r :-. lrnll 111- ;1p1111i11I P<l fo r 
te r ms or tw1 1. th1·,•t'. four a nd tin· \l•;ir, frn 111 tlh• fi1·~t tl,1,· of 
,J 11 I~·- 1 !H)O. 11 11d a 11 s 11 hs,'1p11•1J! n pp,;i 11 1111,,11ts sha 11 ill' !'or t ,··nns 
of fiv1;: yt·11rs. exr·l' pt npp C1 intnll'11 !s In till nH·:l111•i11~. • · , 

~el·1 il111 :!-4(',~.a. t•1)d e :-;uppll'ni t• nt. 
~w11111;-11 ·izNI. lll1..• gn\1..•rn111· ha8 !ht• po,,·1•r to rt• rn rwc oil i11spcc

tors, ti!<' l'llsiodia11 111' pu hli! · h11il din l..(s n11d pn,p•'l'l,V. 11 otnrit•~ pulJ
li (•. f•0111mis~in111•r s i11 11lh1•1· .,1al t·~. lllf• ,·mmni~si11 1H• r· d'f laho i- s ta 

listif'S. 111i l!c• inpP,·lorl'i, in-.pt·l• loi-:- of pa ~s, ·n:!·,•r hn11 t:-: . cl:i ir,,· 1•O111-
mi ssio111·l'. sl.i t1~ \·t~i-,•rinn ry s11rg1•(11l, nw11il1t rs 1i1· tlw h11c11·d o f 

lwn\ 111. 1m:m bt1l's of ihc huctl'd of ('1Jlltl'O] an d th,, ~11p<•ri11 Lt• nd1~nt of 
wf'i!.d 1ts and 111c;1s11rcs. 

~·\ s to th (• fu llowi,ig- ollie rs no prm·isi1..111 1111 ,;; hl'l'U 1w1dc Ii,,· the 
lcg- islnt11rl' for r1'111 o n d : 11 1L• JJ illl•rs nf' th (.\ hn;11·d of <·11rn to r s of Uic 
state histo r ical Sl•C: iet_v. 1rn•mbl'1·~ of t lw lioarcl of 1•d11 (• ;1 l io1wl ex
aru in c• rs. the tli1·<•cfur of t-lw ,nialh('i- c111d c•l'()p i:,:prvi,·1·, tl 1L· fi r..; h and 
gn me wal'dc11. t he pharmn cy £•0111111i~~i ow·1·~. 111t•mhr l's or t lw hv1Lrd 
of dental cx11nii1w r-s. 111r•111i)1•1·., 11f tlw hnFin l o!' p 111•1)l,: Hlld !hr m1..•m
b<'rs or !l ie library t•(l lllJll ission. 

Th..., r1uest io11 muk r dise 11ssio11 has 111a11y t irn f':-: lic,•11 befo1·c 1 he 
f•011rt$; of tlw l'crnntry. ,111, l whilt• tlit• tkei:-;ions ;1 rc1 not in entire 
lrn1·rnon;· tlw r nks thn 1 11 1u8I µovi• 1-r1 nrt· l'nirly well s1..· ltl cd. 

In tli1• c·.i,t• of l/011,11 ,·. f,'rn/111111 1 :)!l 'l't·xn-;, 1. th r ;.ro ve rn,,r ha1..l. 
cl111·i11 g- llll• nh,..t•nc•i · froni th,• ~1;1t11 ol' th (• 1r1..•mm rc1 r. lh ·c• lart·d t ho 
orfi1 •e nwm11. ' l'lw 1·0111·1' , in p;1:..!-l i11g- 11po11 lhl' puwt..•r of t h<· gov
rrn o1· 1 o C'rt' lltt• n vrira 11<'.\'. !>tH.)'S: 

'· 'l'hf' pmrf1r of I hl' !!0\'1•r1wr t11 fill a ,·, 11. .. n rn•y. whenever 
ouc rx is ts. is 11nt disputrd . Th l' r,ow1•1· tu t·l'<'ilft' 11 v:i t c11 1cy 
is cl ('JJil'd hy t•vr1·y nulhor it,\' PX(•cpt, wll(•1·c, 1h(• offi CL' is fi ll cll 
by thC" g'tl\'t•1·111w 11'1 l' hoi,·e of 1111 i1u•11mhPnt. witho11t ro11 l· lll' 

n·11ce of the sernr l ,• or eler·t ion by t he peop le, nod the t erm of 
offiNi is 1111tl (•fint.:d by faw . '' 

Tu /falla1·111 , .. C""'J'b//1. ;11i ,. Jr. , ·W N . W . IL :]81, iii, snicl: 
11 \\"'(• hu v•\ not fou11d an,\· c·nsc wh1• re an nffirrr whn wos 

a ppoinf (•d for a fixt•tl 1,• rm ( a11d wh r n the p OWt" I' of remova l 
wns 1101 ex pres!-.ly clet.·h1 1·0d hy l11w to hL' d isc r(' I iorn1 1·y ), !i ns 
bee n held to ht" 1·(•n10,· :11Jlt' 1•xce pt foi· r ansr. nnd . wlic1·cver 
cause muRt hP ns,;ig-n d fo r 1he rcrnovn l of on i)fTi cPr. he is 
entitled l.o n otiee 11ncl " chan ce to de fend ." 
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Jn I/ om ,·. Hoard , 1-12 ,! as.s., 90 : 7 E . I!.. r,-10. the hoard of 
poliri · m• rc :11 1t lt ur izi·d lo 1•1•111 n , ·(· fo1· 1•a 11 s c . It ,,as held t lrnt th e~ 
had ,1e , pnWl' I' to J"(' IJJ o,·,• w 1ti l nftf•1· 11 0 1i1•p n 11d n11 11 p port11 nity 
bv lh<· offic· i;d in qlll'Sl ion to ht· llt'ard in his own cl f• fr 11se. 
. In Slal r , .. City ,,f 81. /, 11 i.,, !)0 ,In .. 1!1; I S. \ \' . IC 7:, 7. t he 

s tat ut 1• :111 1lwr ix<·cl til l' rr 11 1m·al of a11~· 1•l<•r tt-d ofli c,1 1· of t lt t· c· i1y of 
St. J;uni" for 1·a11sl'. T lw ,-0 11 1'1 ~,1i d : ·· \\' lie n t ht• r1·111m·;il is not 

d is(' rl'1 inn 11 1·y. hut 11111st h1..· fo r c1 c:111se, a~ is t·li l' l'II Sl' h1 11'1·, nnd 
1101hi11g is : a id as tu th ~ p1·11c•(•dut·l'. n speei 1k·ation u( t he c· lp1 rges. 
nol itl". ;rnd :m op pol' t11n ity to be h1•a rd . ;11·1! Ps~r• 11 tir1 I. T h is . we 
th ink. is t hr r1's1il t o f' t he nu thori t irs hc fo r1• c·it ed . T he proceed . 
ing-s i11 thi s f'a~l' ai-c wanting in all lli l'~<' rt•q11i si te:-; ; for if. i11 dc•cd . 
an.v c·h,u·~('S wt.•1'C' 1•r r r mndl• aga inst llw rd;it nr a t, nil. they were 
th e pmd nd of th C' mi nds of t he 11w 111l H• rs 11 f 1h is l'0m111i t·for . and 
by lh e111 ke pt from t h, · kno\\' lcd~c of 1he a('{•11sed . '' 

l n I Dill. .\11111 . l'orp . (-! t h 1-:cl. J. ~ec. ~50. th e a u thor says t hat, 
whl' l"l' th e l' ight of r<• 111ov;d is c•onfi nrd tn Rp1•1·i fi C' CHusrs . s11 c:li 
p owe r l'i111 1Hil he r x1• r(•i~w{l 11 1.1 t il t lwre hn,·,, hl·t•n fo nnu lntC'tl c·liargcs 
<1gai 11st till' ofl ill' r. rll1ti 1·e th('n•of. a nd :in op ptHt im it~· for d c f'Pnse. 

'!'he ful lowi1 1),!' (' ;1.,es al su su ppol't ti ll' pr irwi plr o f t hr forl'go in g : 
Biyy . ..; i · . .lfcfl l'idc, .17 Orc.i ti -! O. 2 1 Pae: . H., 8 7 ; 
Sf a i r 1· . llall' l.- i 11 s, -t-! Ohio St .. !ltl, 5 :-I. E. H .. 228 : 
ll nya11 ,· . Carl,rry, (C: in . ~uper. Ct. ) . -l Ciu . L,n,· 13 ., 11 :3 ; 

whu1·c• term of offi 1.:e is fix ed. 

1'11 l' pm,·e1· t.o n .'ntOYP 11 t p ll'as u re. ns :111 in c ident of th e power 
of nppc1int.nw11t wh ir h is c-onfo rred b\' ;i consth ution whel'e n dttrH• 
t ion of 1h1• nffic•c is nQt providi>d £cu.' tltPrei n . d oes not ;ippl ,v to an 
offiec•r whose ter m of offi ce is d efin ed. 

'1'rai11 cr L'. Board of ('0 1111ty Auditors, :\ l ich. , !)5. C.:asc note 
15. L. R J\ 

, \ lso People v. ,l e1l'C ll, 6 Ca l. , 29i . 
A n officer cannot be rcmoYed without not ice i11 t he absence of 

exp ress power to do so. wlu: 1·c the statute fo,: es t h<' te rm of his 
office . 

fl allgm, t '. Ca m pbell, D f, _ R. A., 408, 82 1 li ch .. 255. 
T he f! l'ant of t he r.xceut i,·c p ower t o n gover nor o f a state 

is not r ega rded as giving him powc1· to rem ove an offi ce r . 
Pey/011, t ·. Cabaniss, 4-l :\l iss. , 808; 
Picld , .. Proplt-, ~ Ill .. 79. 

The doctri ne t lrn t power to remo,·c is incidental to power to 
.appoin t docs not appl y to govei'ifo,·s of sta tes. Their p ower of 
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r emoni l is l i111 itt>ll t o pm·t ie11 lnr cascfi. p ru,·i rl Nl for b.v sh1 tu t.ory 
' [' JUlC I n 1r11 t. 

IJ 1< ~11c , .. l"c.•-< . ) !I I ,. IL .\ . 210. 
It i-; l hl' :1 !J'11 nst u11 in .'1'sa l n1 h.: t hnt whcr '"' lhc• d 1n·a1io11 of an 

offi C'(' is not Jll'PS(• 1·i hcd hy la "' t h1• powr l' to 1·c-m0 Yc is in r iclC'n t to 
t he pow1• r tn np point. 

2a Cyc .. :n1 ; 
Pat! o11 1·. rr, 11 57hrr11, :3r, A 1·k .. 211 ; 
Pirld 1· . h oplr. ~ TII .. 79; 
K rr mw r. / ' c, 1-ry , 2-l 'f c• x .. 25:1 ; 

:•Unf ,, CJ 1·1 / No l fir l tl 1.·. f 'alldwni, fi:l Towa . 6.J!l 
Th(' p r i11c iplP t h.i t the p,nn• r of l'f•lliO\'a l is in ,· iJ en t to th <' power 

of nppoin 1nw 11 1. is ,-1pplieablr- unh- in t hose t•;isrs " ·hr rr t he nffice 
is ltc ld nt t h1"' p lr ;1 sur r o f t he np p~ in tin g- powr r . nnd tih' lrn11r<' not 
fix C'd b.v l , 1\\". 

r ot1 i1u; , I al . f' . Trocr y . 36 T C' XFI ~. :i--H) ; 
F..r })ffl'l t• l fr11n r 11. l :-1 PH t"' l"$i , 2fi6: 
l f o 11 r y 1·. (,'r11Jwm, :1!) 1'<'xns. 1. 

T he gt·1u:ral l'lil t' is. t hat whi•rc• a · rlefi ni tr te rm of offi ce is not 
fi xed h~· lnw. t hr offic ,•1· or offi ce rs. hy " .'hom :,i Jl f"' r.-.on \\' ilS nppoi nted 
tn a purtil· 11 l:1r offi ce, mny n•mo \"(' hi m flt plPas11rr . a nd without n o~ 
tice. r hnrf!rs. or reaso ns ass i~ncd. • • • .:\ nd it is cmwNled , 
in nl l 1·nseo.; . t h:i t \\'here a fi xr d te nn is ;1s:-. ign r d to th1· offi c,-. t he 
appoint ing- powc- r has 11 0 absolute pow1-r of removi11 ~. ( Cases 
ci1 cd ) . 

Th roo p, supra. ~cction :1G4. r ni:w 352. 
An appo in t ment to office fo r a fi xed t r. rm 01· to fi ll a va1• nn cy 

ea nnot br rc\'Okr cl . altl1ough the o ffic ial bon1l has not ~-et bee.n 
givr n 1101· th e fnc ia l OHth t :.1 kcu . 

Am. & R ng. Enc. o f La ll' . Vol. 23. P r11·. :i. page 43:J : 63 
loll'a. 659. 

Th e powr. 1· to remo,· (' is in eidNtt to th r power to nppoin t in the 
abse nce of some provis ion of' law fi xing thr d nrntion of the office 
a1i d the mocTc of remo"a 1. 

Su pra, pnrn ~rnp h 3, pa~c 435. 
" T he pow<> r In r emove is nu incident to the power to appo int, 

as a ~cnc rn l proposit ion . • • • 

SpO'IIO!J l c t ·. Cur11 fi w, ] 36 Ca l.. 580.582. 
Th ei·e is a 1·11 le. n n ivc rsnl in t he Uni ted S tntcs so for ns we 

know, t hat in Hie absence of constitution al or legis la tive 1·rst r ic• 
tions, where no defi ni te t e rm of offi ce is preseribed hy law. the 
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JH l\\'l ' I' of J' l•J/ li )\ 0 i1 I j ., irwi d t- 11 ! 1n th ,· ))11\\"l'I' ur il jl(l(l i11t1nen l . This 
llils alw,n ·..; l u•1•n !ht· la w and 1111 • 1• 11s l 11111 o f th (• pn •sid ,·nt nn d head~ 
uf d1•p:11•f 11 w 11 ts und1·r 011 1· ft.d i.•n il :,.!"o\'1• n111111 n t with rrft·r,•11f•1· tn the 
,111111, 1·<n1:,,; nl'fit ·,•s ;11 l ht• ir dispmw l. :-in in l"l'g'111·d tn tilt' h.' 1111n~ of 
ll it· 1,J ,•rk ,,f t)1 .. l"11i1t ,d ~1:ll t'...; di ;,; tri,·I (•! 111rt l1nld ing- h.\· appoint• 

111 1•111 of I lw j 11d~• ·. 
t .\ <·:l:-.t· i11 \·oh· i11 µ- tli• · r .. rnoval h.,· ;i 1·011 111~· j 11dµi· of ;111 oil 

i11s p, ·1·iur nppoi n t1 tl h_,. a p1•,~(•t•di11 ,!.!' j1Hlgt' ) . 
/ 'ulfou 1· . 1·,11 ,ah ,rn , ;;q J\1•k .. !:!lL 

11 1 Lh,· (•n..;,, ,,r 8/0/1 r.r 1·f/ /,' rd/h id t·. ('atl, burn. 6:~ Iowa . 65~). a 
vac•nney 111•<·11rn•d i11 tl11~ il ffi C• t> of 1·1Jt1nty she riff and th r b,1;1l'd of 
:;npl' l'Vi~·o,·s fill t•d tlw , ·;1c-;1 t1 t·.,· hy appoinhnr nt . and lat (•I' attC'mp tf'd 
to 1·1•11111\"t• llH' :tppoi 111 l'C> . ;rnd p n-;s in )..!' 11po11 the rpH'S li on th is rn 11l't 

ht·ld llrn l wlwn tlw lioni-d 11 f sn p (•1· ,·i~n 1·~ nrnch· it ... fir.; t ~1ppoi nf111 Pr1t. 
tlu· nJ1J H1i 11 lt1w11 t ,,·,is fni· t lw llll l'~: pir1 1d ft• rm. h011C't· fol' a d dini t.c 

p<•rind ol' ti1111• . ;) nil th a t tlw hon rcl hnd no :intho rit~· to remove the 

fli<' c•r a1 plem:rnr1•. 
t 'liff !wd lw t' il l· lc..•vh'd :-:,•rn•la ry t1f llw !- r•11at P: hP wHs nftl ·rwnrds 

rf•n11w1•d Hild J', 11~011-.; elrrt,•d to fi ll 1la• rn<•fl lH'.'°- Thi ~ p1·oc•t·rd ing 

,,·11<.; instit11h·d liy ('J iff to t<>st tlu· rhd1t of tht' s<-rrn 1C' to r emove 

;111 offic·e r wi th ont p1·c-f11 1Ting {' harg(•s ngni nst hin1 and g i,·in ~ _him a 
hC'a ri 11g. 

'l'IH· en111·t sai d : 
"'~L'(•li1i11 7 of" 11 rli t l1 • :~ o( th 1.· const itution of lown is ns 

fo ll n\\'s: • E..i c- lt '1 011sl' shall c· lwos('- it s O\\'ll ofli c'--' rs nncl jl1dg c 

of th t~ (p1:ilific·ittin11". 1.· l,letion and l'et11r11 of its own HI C'm bers. ' 
.\ s to the ri:-:ht nf removnl it is well stnt cd in 19 Am . & Eng. 
En C' .. paµt• .}(j2-f. ns t'nlluws: 1 In th<' 11 bsC' JH•(' of eonstit11tional 

prO\'i :-;iu11s or st11 t11tory 1·e~11l ntious. wh t'(' th e te1111re is n ot 
fi xnl hy In\\', und whn t·l' th e office i'i held nt the pl easure of the 

appoinli11g- po\\'t 'l', tin· powrr o f r emoval i ii iocidrnl to the 
powt•t· of uppoi11t111r11t: and it is w(•ll se ttled in suc· h case that 
mt 01Ticc1· 11rny he rcmov('(l \\' it hu nt nnti cf' of hearing- . · 'rho 
d oe I l'in • npplies. howeve r. whe l'e the ofTie e is he ld at th e plra.s-
111·0 of the uppointi111,1 powcl' on ly. Where the teuul'c o f the 

offi!'P is fixC'd by In\\' . or wh c• nl the r·o ncurrcrn' (' o-f consent of n 

d iffe ren t hod~1 or ollie••r is rcq t1in1d to the r C'movul. or where 

tlw l'iu-ht of rr movnl can be- exe rcised only frn· SPL" (' ificd cnusc 
0 1· ror cauxt1 gc•nC' rull_y. the nppointin~ pow<" r e.a u not arbi

trini ly rrmovc tlw oilicer ; and , wher<' the rernoval is to be 
ha I for cttuse. the power c-an 11ot be exerc ised unti l the offi-

1 
I 
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cer has bcn1 c.lnly notified. H11 d th 1.· opµ ort 1111ity g iven him 
to be lulard in bis ow n d1..·fcns1' . · This. stat r m c- 11t of the law 

is well s11pporlf'fi in th ,• N l -"l"s t.: it l'd ·in tlw footnotes. Hnd is 

not qu<'~ tio1.wd in this C' asc: th ert'fo 1·c 1 w!' dr,c m it unneccs
snry to make f ll!th,·r c· itnl ion.-;. Jf nothing- f urth er :ip pcnrecl. 

it would hardl,v be quest ioncd hu t 1 hal the scn~tr can c hoose 
and l' l.! l'llU \ ' 1• is own pffi('et·s nt pl cmmre. ~ • • 

"Our ccH11·l11si(1ns Hl'f• th a1 no t C' 1·111 is fixed hy law d11riug 

whi<·h l'lw see rcta,·.,· nf' flit.! sc11n tf' :-. h all hold h is ofli cP. l'lwt the 

power t o appo int i-. excl11!',;ivcly in C'aeh sen:tt.c. 1 ha t I h<• office 

is held during thr pl1·m,11 r1• of the s1.· nnte appo int ing, and th c1·e- . 
fot·f the senal(• hi:ls power to rcmow• wit hout 11otic·1" or h('nr
i11g-.' ' 

Cliff , .. l'!zrsr,11.,, ~O Jow11. 66~. 
Kee ping in mind th <' provis ions nf ou ,· eonstit11t ion and statute 

cov1.,1·ing tin· powPrs :ind c..l11tics 1Jf the govPrno r ,111d other state 
offi (•e rs 1-in d boards, thesl' tl1•cisinns ,:stablish the following l'ulcs: 

fr'ir.~I. The term " othr•r stat(' officers'' a,., used in section 20, 

artich • 3 of th r constit ution , who muy be removed hy impeach
ment proc-erdings. refers only to the st:tte officf'Ni named or pro

vided for i11 lhc constitnt ion . and rlocs not co,·cr in !'umbcnts of 

stnte oflices \\'hi eh hon! been creatPd by statu te. 

s ,,co11d. Thn t n(• itlwr the µ-c"·er 11 oi- 11or any oth er· stale officer 

or linurd rnny rf' movc nn (1flieinl filling- ;.111 nflice th e t cnn of which 

is fixnl by 111w. 11111 1..•s.; tlw authoi·it_v to do so is ex pressly given 
ei llw r i n th<' constitution 01· lllP s tntnt c. 

TJ,frd. 'rhe pmn , ,· of t he ~overnor, i;;tu te offirer or board to ap

point. 110 d efi11itn trrm of se rvice bein...: fixed. cnrries with it the 

power to remove i11 a ll en~cs where the sel'vice lo be pe rformed per

tnins 1·0 or has to lln wil Ii th o h11sin ess or government of the state. 

Mnl'ch 24, IDOD. 
HON. B. F . (',1111<01, t.. 

Res pectfully s nbmitt-ecl , 

Gorcn wr of l on·a. 

11. "\V, BYERS, 

A !/01• 11 cy Gcnc,·al. 
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L F..G l:-:1,.\ T lo:-.- :..:w~ISti (I),' BI L I $ H\' LIJ-TTES .\:'.\T I :nYEn:--;ou OR 

si •E.\ h'.E!c-\\"h 11 1·t · a l,i ll r vt·• ·i,·1 •,; 1•t,11 ~lit11tiom1 l major it y in 
bo th lioll:,l':-. . l' l'O l'vrl_r en rn lll·ll mi d siµ 11 cd liy 111t~ g-ovc r11o r , 

r:iil nri• <ii' JH'1•sid i11 g oflk cr of boLlY to s ig n d ncs n ot affect 

it:-; vn l idit y. 
Sm: J bPg to acknowledge 1:cce ipt of yours of J.pril 15th in 

wl1 ich you say: 
'; \\' i ll yn 11 pl1•a!-.t • fani l' 11w with your offh-i nl op ini on as 

to ,,·hctl1 (•1" n r n ot the fa ilu re of the li P. nt cnant go,·crllo1· o r t he 

spNtk~1- of th r- hn11 ~e to ~ign n bi ll whi eli otherw i:,;;e secnui t o 

have p:issrd hoth bodi es in t he 1·cgUlu1· fo rm. is such n. drfcct 
ns to 1·emh.•1· the rne,1s urc inoperative even thouah it should 
r ccei,·,"' tho s ig-1rn tur of the governor ?'' 

[n responsl• tli crclo I s nbmit the f ollo\\'ing-: 
Section lG of a rti cle ;j of t h e constitution d ea ling wit h the legis

lative de partment pruddes: 
" A bill may ori !,! inate in c iOw r h ous,·. nntl may lw an1endecl, 

a ltered. 01· re.j1..•rt rd by t he oth er; nn<l eve ry bi ll hav ing passed 
bot h house~. s hall be ~ig n ccl by the sp r: nkcr antl pre-.i,knt of 
their 1·cs1)cl• 1ivc ho1 1ses .. , 

J f this 1.:011 ~t ilotionn l p 1·0,·is ion is mandatory. thcu t he f;.1 ilure 

of the JH'Psi tling offic •r of eit her house to sign a bill wo11 ld br fa.tat 

to it s vn lidity ; if , howc\'c r. th e prO\'i sMJ11 is 111e1·,:ly dirC' t·ory, the 
o.bs{'n cc of t he presid in g offic<·r's fi ig nntu rc woul d not nffcct the 
vn! idi ly of the act . 

In th n state of KRn.S ll!i , whcrr the con !-ititutiou proviLks: 11 Bvcry 
bill a □ d joint l'Csolntion passed by the j1011se of l'Cpl'r se ntat ives 
and scuntt• shn.11 , within two duys tl1ercaf1 cr, be !!i ig- nell by t he pre• 
sid ing ffi cct·s und prese nted to the govc rm,r.' · the iuval id ily of 
nn net was uq,:,·d beca use of the failure of the p i·esitlcnt of the 
senate to uffis: his :-.ig11at11rc to t he bill , a nd the court. speuking 
through Vule11linc, ,lrt cll(c. hclcl: 

"The s ignatures of th e presid ing officers of the two houses 
of the lcg islatul'c to un enrolled bi ll , arc onl y portions of the 
mnny evidences of th• due passage nnd validity of such bill; 
nnd courts mnst clcei le ns to the pa ssage and validity of a 
bill upon the whol e of th e legal ev iclcncn n1)pli cn ble iu such 
coses. ' l'hcl'efore, where the enrolled bill of n Cl'tnin net and 
t be legislative journals, taken together, clearly "show that the 
bill wns duly passed by lhe legislature. and n1>1>l"O\·ccl by the 
governor, nnd where u11 tho intri11~ ie evidence having an y 
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ap plicati on to th l· 4•asc elcady shows the same t h i11g, a. bi ll 
shon ld he IIL'ld to bf' nt lid. nlthot1 _i:!h it uw~· rn,t ha ve the s ig
n nt 11rt• of t he 111·1•:-; idiug ,,fli('e r o f th <' ~w n:i t\: nffixcd to it. , . 

(' ,m11 ,;i,,;sifU/I rs ol / .(O l't' >IH'Orfh r o1U1l !J I' , J oli n lliggon
li oflia111, 17 .K:1:-., (i:2. 

ln XC'bn-1ska. \\"ilh lh l• cu1i,.;t i1111ion.1I pro,·is ion ns f'nll ows: " The 
pn•sidin g- ofliC' t: 1· o f t·:1l·lt hlrn l'it' s li nll :-.ig11 p11 hli1·l~· in tlw presen ce 

of t he' ho11~, · on·r wht(·h lw p1·1•si J 4•:-,. wh ile 1h1• :-:11 111 l' is i11 sc:-.s ion 
and capnhlr of tnmsacting business. all bi lls nnd joint resolu t ions 
passed IJ.,· th e le~islat 11rt' ... th c- sup1·e m1• <>011rt of •th a1 s tat (' in an 

opinion ,,Titt r 11 hy ~la x,,·C' ll. C hief .J11sti1·L•. s.n_vs: 
·· T he si~t111 t11n· ,1f 1111• p t·('s id inµ- nffih.·1· to 11 b ill is a mere 

f•C-r1ifil·ate to tht• ~o,·r ruo1· tha t it has pn'i~C'd the 1·eq11isi te 
rn1m b,·1· nf 1·f'mli 11 g:-i. nud h\.•c11 :1d11p11•d by thr c·onst·ituirina l 
mo jDl'ity of tlw housr ,wl' r :i.\'11i cli IH· pn's idcs. ., • • And 
where it a ppra rs from the journn l thnt a bill has pn ~sed by 
tl1e req uisite nrnjor ity, nnd has hrtlD app ro,·ed by t he gov
er11f)r. I he fn il111·e of 1 ht.• pn·sid inµ- o1lici.' r t,1 aftix his signa
ture t"lw rel o will not invn licla te t he ar 1. as it will IJC' Jll 'l'!"mmed 
t lrnt t he grwr 1·111n- Imel s11ffi c- i,·11t ovidf' ucc bl'fo re him of t he 
passa~C' of th(' hill at tll(' t ime h<> approved tl11) same. The 
net is. thc rrforc, of t he snmc v::1lidity as thoug-h ~ig-nrd by the 

pn•siding ofli N T ot the SPIHll c . " 

f /w. C"lln/1 ,._ /1,r 8/alr nl X 1braska , l :-1 . W H .. 1008. 
To lh<' sn 11w eff r t is Taylo.- ,._ 1\" ilsu11 , 22 N . W. R, 119. 

S n1h t' rln 11 ll on ~latntor,r ('n11st r 11 rtin11 Ht serti on :"') l , In.rs down 
the ru lr th nt in s tn trs wh Cl'l' the jo11rmils nrc not rcc:or<l s n.nd the 

net wh C' 11 p:1ssl1d und tlulp nuthr nticntl'd ir.. cotw lus h·c as a record 
the ro nst it11ti0nnl J)l'O\'ision rcq11 il' in g ,:n ~i-~- bill to be s igned by 
th" p rc~idirn.r oftict• r s ii, nrnndntnry: 11 nd in s tates wh r re th e vote 
on th pn~uge of t he hi ll is req11 i1·ed t"o lw cnt crPd 0 11 th e. jo urnaJ, 

ancl whe re the legislati ve journals and fil,'\s nrC' l'\.1Conls from which 
tlw pns~rn;.w of t lw hill mny he p rovL• 11, th,• c.0 11:-;t i1" 11tionnl p l'ov ision 
for si,!.!ning is n nt nrnndntor;r. und in s11 rh c:- nses t he n11 thor sHys: 

" 'l'h(' i, i!.!11111111'0 of tlu.• prr,s idiu g offi eer is in s11 f• h <·nses o nly 

a rl'r1 ifi c: ;it r to 1111'\ ~m·r 1·nor thnt tlir bill nr resoluti on has 

pnssrd 1·he ,·cq11is ite n11111be1· of rcndi ngs, nnd been udoptecl by 
t he c-011sti1·11tio1111 l majority of the house on•r whi ch h e pre

si IPs. n 

And furth er: 
"W hci·p th e vote must be detc,·mined by t he journal the 
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ahsenee of the signattu·es of the pl'esiding officers is not fatal, 
if the governor has signed tbe bill, for it will be presu~ed 
that tlw governor had 811 ffieient evidl't1ee, 1 he assurance wl.'.1ch 
the journal afforded to the eourt. o:1' its passag,~ at the time 

of his approval.'' 
Our constitution requires an aye and nay vote to be takcu and 

entere1l in tbc journal npon the passa~e of every bill, and the 
jonnrnl reuird is conclusive upon the q1wstion as to whetlwr_ or 
not th, : hill rc!e(•ivPrl th e l'Cq nisitc• numbd· of votes, thus makmg 
the rule laid down by 8utherland applicable in this state. There 
are , however, many states in the Union where the signatures of 
the presiding- offic:ers of the hnnse and seuate arc neee&<;ary to tl~e 
validity of a legislative act, bnt in practic:ally all of them the const1-
tutional provision is different from ours, and in most of them pro
vides, as does tl1c constitution of the state of I\Iissouri, that "no 
bill shall become a law until the same shall have been signed by 
the presiding ofiiecr of each of the two houses in open session. '' 

The exact question raised by your inquiry has never been before 
our snp1·emc court so far as I have been able to discover. There 
are some statements in t he case of J(oehler &: Lamge v. Hill, de
cided by the suprenie court of this state in 1883 in what has come 
to be known as the prohibitory amendment decision, which would 
seem to indicate that the court as then constituted was of the 
opinion that the signatnreB of the presiding officers of the two 
houses were necessary to the validity of an .act passed by the gen- . 
eral assembly; no such question. however, was involved in that 
controversy, nor did the proper disposition of t hat case involve in 
any sense either a d ecision or an argument upon the question here 
under discussion , so that what is there said by the court with re
spect to the signatm·es of the presiding officers is mere diet-nm, and 
I feel reasonably eertain that when this question comes before the 
supreme court , if it ever does, it will not only not be bound by what 
the court in the Koehler case indicates the rule should be, but will 
follow the rule laid down in the Kansas and Nebraska cases above 
cited. In any event, until our court decip.es the exact question 
to t he contrar·y I am inclined to agree with the Kansas and Ne
braska cases. . I come more readily to this conclusion because to 
hold otherwise would be to give to the presiding officer of either 
house of our legislature the absolute power to veto any measure 
whieh did not meet with his approval by simply refusing or neg
lecting to sign a bill. 

I am therefore of th c.> opinion that when a bill has received a 
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eonstit11tional majurity in both houses. l>l'l'Ll reg-11lnr\~- ancl p1·operly 
t•n rolied an d sig1wd l.lY till' gnn·rnor. the ahsr•n re of th(• s1g1rnturc 
of the presicknt of th(, s1•nat1· or the spt>akPr o f tlw house from the 
bill ,nmld not atfoc•t its Yalidity . 

R(•SJW(•tfnlly .-mbmitted. 

April 16, 1909. 
HON. R. F. C.\RRULL. 

G01,rn101· of Iowa. 

H. W . BYER:S .• 

A.ttorncy Gcncml of Iowa .. 

STATE IN'sT1TCT10Ns--Ex ,u11;-.;A'l' ION OP Accouwr&--LAw CoN
sTrrn ED.-S P,-tim1s 1 :-if! and 160 of tlw eodl'. providing- fo1· ex
nminatir.n of n,•,•nrrnts of st:ite institutions and paying expense 
thereof, are still in fore<'. 

GENTLEMEN: I am in rPceipt of 11 communication frotn :vour 
secretary dated April 2:1d. in whir·h he says: 

'' At a m eeting of the executive coun cil held this day an 
order ,vas enter,:d directing sec1·etary of the executive <'Otmcil 
to request your opinion in writing as to whether the provisions 
of code sections 159 nnd 160, providing- for examinations of 
the accounts of state institutions and for paying the expense 
of the same, are yet operative or whether the same have been 
repealed in wbole or in part. and to nsk yom· opinion ns to 
what institutions these sections apply, if to any." 

In response therdo I havP to say: 
The twenty-seventh g-eneral assembly 111 section 2727-a9 of the 

supplement to the code, 1907. in what is known as the act creating 
a board of control for state institutions, provided among other 
things as follows: 

'' The po'l-vers possessed by the governor aud executive eoun
cil, with reference to the nrnnagement and eoutrol of the state 
penitentiaries, shall, on ,July 1, 1898, cease to exist in the gov
ernor and executive council, and shall heeome vested in the 
board of control; and the said board is. on ,July 1. 18!)8. and 
without further process of law, authorized and directed to 
assu~e and exercise all the powers heretofore vested in or 
exercised by the several boards of trustees, the governor, or 
the executive eo11ncil with refl'rt'nce to the several institutions 
of the state herein named. The duties imposed on the execu
tive council, by statute, to establish an uniform system of 
books and accounts for state institutions, and to cause the 
same to be examined annually by a skilled aceountant, and 
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to annually r equire a settlement with the offic~rs of each state 
instituti on , a r e t rausferred from said conncil to the board 
of control as t o· the institutions herein named. " 

L ater the twenty-ninth general assembly repealed section 161 
of the eh apter conta ining the two sections referred to in the above _ 
communication, and enacted the following in lieu thereof: 

' ' The P. Xt'cnt ive council shall annually, and oftener in its. 
cliscretion , make a fnll settlement between the state of Iowa 
an d a ll s t ate offier rs. cnmmissioners , boards, departments and 
all persons r eceiving, handlin g or expending state funds ex
cep t institut ions under the control of the board of control. 

' ' Fm· that purpose, an expert accountant at a sal ary not 
Pxcecdin g six ($6.00) dolJars per day, and an assistant at a, 

s alai·y n ot. exceed ing four ($4.00 ) dollars per day, may be 
cmployr d to examine the records and acconnts of all of said 
state officers, eommission ers, boards, pel'sons and departments. 
1'lw expe 1·t accountant so appointed shall r eport in writing 
t o t he execntive council the facts found, with suggestions as 

to improvements in methods of bookkeeping and shall also 
report the fa ct s as to any practices in administration, not au- . 
thor izecl by statute or contra1·y to good business methods. 

'' The executive council shall have authority to direct the 
manner in which the records and accounts of state departments 
shall he kept, when the f\fatute does not prescribe the same; 
to r equire a compliance with the provisions of law when the 
statute prescribes duties as to methods and accounts and to 
r equire the keeping of the necessary records and accounts to• 
emible said officers to make all reports required of them by 
law. " 

S ection 161-a, supplement to the code, 1907. 
I hnvo been unable t o find any other provisio!l'I in the law any

whe 1·e changin g or modifying in any respect sections 159 and 160 
of the code. 

It is therefore my opinion that both of said sections are still op
erative and apply to all state institutions, if there are any such 
which are not under the supervision and control of the board of 
control , and for which no other specific provision is made for the 
examinntion of its books, accounts, vouchers, expenditures, etc. 

Respectfully, 

April 24, 1909. 
To THE HoN. EXECUTIVE CouNCJL 

Of the State of Iowa. 

H. W. BYERS, 
Attorney General of Iowa.. 

• I 
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S T,, LLw :s;s-· · t_;~ _\ DE ~ T.\Lr,10:s;s' '- llo w ADVER'l.' 1s1w.-~\ L:riminal 
,lC' tion enn no t 1w mi1intaincd against a p c rsm1 ,Yho advertises 
hi.s s t a ] I i,m in a 111.• ,Ys pa per ,,·it hou t 11siug th e \YO I'd "g-r acle. · ' 

Sm: I be!:!: to aelrnowledge reeeipt of your favor of t he 26th 
ultimo r,•crn i>s~in g- an opinion as t o ,rhethcr m· not it is a violation 
of th e law if th L' ·,rnl'(l · · g rnde' ' is not nsed in com1 N•tion wi th the 
adn•rtisi ng in ,L 11cws 1.rn p er of a stallion fo r ,Yhich n o state ccrtifi
ea tc has lwen issn cd. 

Ht>p ly in g t (• yom· letter I h ave to ::-ay that sin ce the stat~1te re
quirin g mn1 c• 1·s an d keq1el's of stallions k(' pt. for pnhl ic sr r_v1ce for 
which a state certificate has not bef' n issned to nth e l'tisc smd horse 
or h or ses b;v h avin g printed handbill s, Ptc. , in whi eh handbills the 
t erm '' !n·ade stallion " should be nsr d , and 1n·oviding a p enalty for 
failure . to so advertise. is in the nature of a criminal statnte it 
mnst be stri ctl v eonstrucd, and since no provision whatever is nrncle 
for advertis in~ in a n e,,·spaper n or limit ing the character of the 
advertisem ent: ~ if one is put in th e n ewspnpcr. it is my op inion 
that a criminal action conlcl not be maintained against a p erson 
who advertises his stallion in a newspaper without using the word 
''grade.'' R espectfully, 

May 8, 1909. 
HON . .J. C. SIMP SON, 

S ecret a·ry of Agriculfo,re. 

H. w . BYERS, 

Attorney General of Iowa,. 

UNFAIR DISCRIMINATION .. -Amendment to section 5028-b of the sup
pl ement to the code, 1907. Chapter 222, acts of the thirty
third gen eral assembly prohibits the discrimination in prices 
in different -parts of th e state for the purpose of destroying 
competition or of creating a monopoly. This is true even 
though the differ ence in price is paid by the indirect method 
of fraudulently misreading the butter fat test. 

Enforcement of the act is specifically enjoined upon the county 
attorney and the attorney general. 

SIR: I am in receipt of your communication of the 3d instant, 
requesting an interpretation of Senate File No. 105, which amends 
section 5028-b of the supplement to the code, 1907, relating to un
fair discrimination. You request to be advised specifically: 
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First. As to whether the act requires a p11 rr-hase i· of c ream to 
pay the same price to all persons throughout the state on the same 
day. 

,Second. In the case of a cream purchasing agent , bnying cream 
in the locality where there is a local creamery, is th e cream purchas
ing agent permitted to pay a higher price in that locality than is 
paid by hjg employer elsewhere, and if so t o what ext ent. 

Third. If the purchaser raises the t est on bntter fat above what 
js actually shown by the test, would this constitute a viol ation of 
the act 'I 

F'om·lh. Is the food and dairy department char ged "'·ith any 
responsibili t y in the enforcement of this st a tute~ 

First and S eco-nd. i"our first and second questions are so closely 
related that they may be answered jointly. 

The purpose of the act was to prohibit any p erson, firm , company 
association or corpora tion doing busifless in this state and engaged 
in the business of buying milk, cream or butte r-fat for the purpose 
of manufacture, or of buying poultry, eggs or grain for the purpose 
of sale or storage, from destroying the business of a competitor 
nr creating a monopoly by paying different prices in different parts 
of the state for the same grade and quality of the article pur
cliased after making due allowance for the d ifference in t ransporta
tion fro1n tl1e point of purchase to the point of manufacture, sale 
or storage. The thing prohibited by the act is the discrimination 
in price for an illegal purpose, viz. : • for the destroying of compe
tition or the creating of a monopoly. The act itself, however, per
mits the paying of a different price in one place tlum is paid gen
erally ·by the same person at different points throughout the state, 
provided the change in price is made in good faith to meet competi
tion in a particular locality. 

Tl,ird. The payment of a different price than that generally 
paid throughout the state for the same article, considering the 
1lifference in cost of transportation, by the indi rect method of 
fraudulently reading the butter fat test is as clearly illegal and a 
violation of the act as though a different p rice wer e p'aid in the 
regular way, provided that th~s is done for the purpose of destroy
ing the business of a competitor or creatin g n, monopoly. 

Fom·th. . The enforcement of this act is by srction 5028-e of the 
s-qpplement to the code, 1907, especially enjoined upon the county 
attorney and the attorney general. 

I conclude, therefore, that the only duty incumbent upon you 

I: 
' 
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in n •f,·1·., ,w., tn 1his a et is tha t whi 1• h 11t•,·t•ssarily results from the 
natHre of th t' ad and its relation t o _your d t• imrtnwnt . 

Considering that romph,ints for violations of this act will con
stantly be prt>st•nted to ;vonr department, I suggest t hnt you refer 
all such compl11ints to the county attnrnf•y of the l!Ounty wlwre 
the law is vinl att,d , and also to the (1l•p111·tmt•nt of justice. 

June 4, 1909. 
H. R _ vVR.IGHT, 

Respectfully, 
II. '-N. BYERS, 

Attorney Gen eral of l<>1Nl. 

State Food and Dairy Comm issfrmcr. 

PH A RMACY C oM1111 :;;:,;10N- A ::;:,; n:, TAN'l' ' s l ' En·ru' ICATE- T o \<Vu o M 

ISSU ED. 

S m : I am in receipt of yo111· c>omm1mi c· ation of the 4th instfmt 
request ing nn opinion as to wh ether t.lw commission of pharmacy 
ma-y issue an assistant's eertificatc to 11 11 applicant of two years' 
experience, under the provisions of sPction 2589-b of the supple
ment to the code, 1907. 

It i-; my 0:1 inion that an assistant 's cel' tificate may only be issued 
by t he board of pharmaey 1n11·:'; m1ut to t lw provisions of section 
2589-:: of tlw supplement to th C' f'.ndP , lfl07, and that said section 
only conk rnplates the issuing of such certificates to persons be
tween the ngP of ei ghteen and twenty.on e yc>ars. 

June 12, l!lO!J. 
MR. C. 'vV. L ARSON, 

Respectfnliy, 
H . vv. BYERs, 

rl tt-orney General of Iowa. 

.<-focrr.fo1 y P Tt ar-macy Cum n1 -i.<rsi011. 

Fir: : ; AN D U AME - D E:-,T HIJCTI ON <.w SEI NES U f4ED BY Pn,;11E:H MBN 

A LoNo M 1ss1ss1PP1 fiivEn- Sm•r,;nv isroN ,w S TATE Ovmi \\T,, 

TER-S OP l\1ISSISSIPPJ. 

Srn: I have your favor of th e 9th inst. in whi ch you ask for 
an opinion on section 2547 as amemled by tl1e thirty-third gen eral 
assembly. ·You state that the rive1· fish ermen alon g t he Mississippi 
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riVL•r r1• l 11S(: to ta k,· nnl li1•(•nst1s 1111.l t• r sa id s1'ct"io1J. and p r opose 

to •01d es1 tlw 1·1111stit11 1inn;di!~· n f 111(• law. 
'\"011 nsk, nlsri. whPth1•r or nut 1111• 111 •ts and Sl-' i nc•;; of lish•: 1,ne11 

withiu 1, ·11 rods nr 111, • ~lis-;i-,si ppi ,·in·r arc liable to fit'iz11re and 
J :-;trur-l ii111 :is p ru ,·i,h·d i 11 srt·tion :,?,)-J O, :rn d wlirthe r nn·c-;;t~ c an 

he 111 :1d•· fn r ,· iolnt inn o f I he J;iw 11111 i i s uch t• \·id t• 11('e is in .vour 

pcJ:-i .... t•:-:;i11 11 tu pru,·v 1 l1r11 !-illl' h lis h, •r1np11 lrnw• l nkcn fis h wi th uets 

or 1- ,·i ll \-'" f'r11111 :-n id r in•r. 
T he 1wt. 111' ,-,m~n•ss of :\l:ireh :1 1 18.J.J, for the ad missiou of t he 

stale c) f l1J\rn to I ltt• r n ion p ro,· idt•S, in pill'l. l\R fo ll ow~: 
· ' Sec. 2. i\ nd he i t fur t h(1 r f'llac:t cd , That th e fo llowin g 

Rhall l,c t he ho1 111 da1· ies I)[ 1hc sai,1 slntc of I owa. to-w it: R e
ginning sit th i1 1110111h of lhP l)ps :lloincs ri\'er, nt the 111 idd le 
of t h, , ~lississ ippi, thc ,wc by the middl e of the channel of that 
ri\·er to a para.J I el of la titude. • • •" 

"Sec_ 3. .\ud he it fu1·tht• 1· ena cted. Tha t th e snid st.a te of 
I owa sh:111 ha\'C concu rrent jurisdiction on th Ri ver ~lissis
sippi, and every other river bordering on the said state of 
Iowa, so far as t he sa id i-i vers shall form a com mon hunndary 
to suid f;tatf' and a ny ot her sta le or stat es now 0 1· hereafter 
to be fol' nu-d (11" hu11ndr d h;v the 8Umc ; snrh ri vl1 rs to be com
mon to hvth; ,rnd ll rnt t he su id River )lississippi. and t he 
navigable watel·~: Jending into the so mf', slrnl\ be commo11 higb
wuys, and forever (rce, us well to t he i11hah ilants of sa id stat e 
as to a ll oth er c'itizens of the n itcd , 'tnt es, witho nt nny tux, 
duty, impose nr toll therefo r, imposed by the said state of 
Iowa.'' 

The boundaries of Iowa were changed by n.ct of congress Au
-gust 4, 18-16 (Sec page 66, Iowa Offi cial R el'(ister, In07-8). but the 
eastern boundary still continued to be tho middle of the mru n 
chan nel of th e 1\1 ir,;s issippi J" ive r . , 

The ex tent. of the power of the lc-gislature to exercise supervision 
over th o waters nf lh P. Mi ssis~'lppi mL1st be determined by the su
preme court : I wou ld sng~cst t hat yon secure positive evidence of 
violation of the new law ,rnd make arres ts in order that th e law may 
be properly tested. but 1 think it would be nnwise fo r you to de
stroy n ets nu d seines under tlic ci rcumstances set forth in your 
letter until the re is a judicia l determi nation of the constitutionality 
of the act amend ing section 2547_ 

Very tmly, 

June 15, 1909. 
H ON. GEO. A. LINCOLN, 

State Fis/, and Gam e lVa.rden, 
Cedar Rapids, Iowa. 

H. W. BYERS, 
Attorney General of Iowa. 
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VETERI X.\RY ~l ED IC.\ 1, E x _\:\1 I X F~HS - P lJBL.I C.\ TIOX OF' 0FFI CI At .. 

REGIS1'F.R OP D E P ... \R'l'ME"NT ExPtXSES.-Th c board is en t itled 
to such cxp<mscs as m·•· ll t.:l'L'SSary lo l."H rry on t th e pu r pose o~ 
its existen ce. 

GE:-.;T1J.:~n.:x: ~ o,rn: ti nw a g-i1 your secr etu ry su bm it ted to this 

departmen t the quesl ion,-May the boal'd of veterinnt·y medical 
exami nrrs p1·,•p:ire and iSSll l' a n ofli ciu l r·egistcr uf al l ,•ete1·ina riaus 

holdi ng c:e: rti fic-ntt'~ issued hy 1lll' hn;ird , an d clrnrg-r- the' expc• JJ se 

1h(•n·of' to 11, .. ~la1,\; 1.111d. furt her. whl'Lht.· r the excc:utiq• co unl' il is 
:.111fhc 11·izt.·d to audit :my ulhC' l' expcu~l'S of t his boart.l a11d its sec
l'l't ;-11·y thau th e actu;il neces.~a ry traveling expenses ? 

ln 1·esp11nsc thl'reto I h:.1,·1..· to s.1y. that an cxa n1i11a tio11 of c: hap
tc1· 1-l -A of !he supph•111 e11 1 tu t he todl', J 907J cn1.1,·i11ees nic that 
if the p ubliNll iou of Sll(•h a rcg- istcr is essonti t.11 to t he p ropc1· en 

forceme 11 t of 1110 p1·ovisions ot: t he c· lrnp tc r (nud such necessity 

shou ld IJ,, lcf1 lo the dekr111i11:ttion of the board ), the ho:ird may 
p1·opc l'l y issue t he snmc: proYidcd t he fors cullcctcd will warrnnt 
the nct~esSal'y cxpe11di111 rt~; 11.11 d the cxccnti,·c co uncil is fu lly au
thorized by law to au di t uot o nly 1lw nctuul 11cccssar.v tri.l\·eling 

cx pcnsrs of the 111c111 b<·1·s of the board. bu t a ll other legiti m a te nod 
p rope r cx penst: mn d c b.,· the bo:.11·d in c.atT_v iug out t hn pu r pose of 

its cx istl'ncc, th l· un ly lim itatio n u pon t h~ board in incurrin g the_ 
rxpcns · lwi 11!!': 

(a ) Thn t, tlu.• cxpend it t1l'C be a lcµitimate and necessary on e~ 
( b) That the totnl <'x pensc of the board, ia cludillg per 

diem mid 11cn•cssn1·y tr11ve liu g cx pcusl's of itS members do not 
exceed the fe~s coll ected. 

J unc 2:). 190!). 

Respectfully, 
IT. W. 13 YERS, 

A.Horney Ge,ie,-a), of Iowa_ 

'110 T II B ll ONORADJ .• E EXECUTIVE COUNCIL 

of the State of Iowa. 

G ,\.ME- S1uPM.EKT- A .PP1D.\VJT.-lt is unlawful for a person to 
transport game fis h for purpose of sale without making state
ment undct· oa!l, that same was not unlawfully taken. 

SIR: I hove yout· favor of the 16th inst_ asking for an opillion 
upon the following prppositions: 
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· ' First . Cnn II pari-y trnnsport game fish in a baggage car 
if' h<' is 1111 tl11 • sarnc· tn;iu. without affidavit , l·itlw1· checked as 
h11gg1,1J.t1• 11r .inst thrown in with his name nnd address on 
same• 

· · S, n111rl C'a11 a pa rt~, transport non-game fish- boxed up 
11p so t hPy c•.annot IJP 1•x,n11inr•<l, sa111e marked bullheads or some 
othc·r ki11d of 1wn-ga111e fish , without affidavit, and what au
thority lt:1s the• trauspcwtatiou company to receive them not 
knowing ,rhether they are game fish or not without affidavit, 

" J'liird. , \s I 1mc!Prstand it, the word 'transport' means 
' to cm·r·y.' an<l if fish are carried in any manner without affi
davi t it lweom(•s Hnla\\'fnl. Take this np at once, as this 
qnestion is cansi11g this d ep a etm ent a great deal of trouble. " 

Reply ing thP1·eto I hnYe to ~;ay: 

Ffrsl:. That. m1<kr seL:tion 2540 as amended by the thirty-third 
general assembly , all game fish transpoi·ted in a baggage car, either 
eheckf'd as baggng·(• or otlwrwise . shonlcl lJe accompanied with an 
affid avit as conternplatPd in said section. 

SPcon<l. The la\\' in reference to the transportation of fish as 
found in sections 2540 nncl 2557 applies only to game fish, and non
gamr fish may hn shipped as any othel' property without affidavit. 

Th-ir<l. S Pctio11 2G40, \\·hich is doubtless the section you have in 
mind, is in part as follows : 

"It slrnll be unlawfol for any person, firm or corporation 
to offer for tl'a nsportntion or to transport to any place within 
or without this state for purposes of sale, any game fish taken 
from the inland waters of the state. Any person, :firm or cor
poration desirin~ the shipment or transportation of any game 
fish , shall deliver to the common carrier, express or transpor
tation company, a statement under oath in duplicate . 
• • * ,, 

Under the seetion above quoted it would be unlawful for one to 
transport gam e fish fm· th e purposes of sale in any manner what
soever, hut it was uot the legislative intent to r equire an affidavit 
unless th 1: ~~arn e fish were delivered to a common carrier ,. express 
or transportat ion company of some kind. That is to say, it was not 
the legislative jntent to require a person to make l;IJl affidavit in or
der that he himself might convey the :fish from the point of capture 
tC\ his own home. Very truly, 

June 2~, 1909. 
FloN. GEO. A. LINCOLN, 

State P-ish and Game 1lT arden, 
Cedar Rapids, Iowa. 

H. w. BYERS, 
A ttoniey General of Iowa. 

I 
I 

) 

REPORT ·oF ATTORNEY·GE~J<JRAL Sl 

Bo,:,.; O'."-} \ L'dC I I '.\ 1.-01'1).;Hl~ .\ :.; ·ro (.'t.,\ ,-,-; l>F Ho:--:n:--.-- - Cl'rta i11 
bonds lwhl tn lw mnnieipal bornh,. 

Sm : I lwg to aekmnYkclg-(' 1·ecl'ipt ()f yonr fayor of the 1st inst. 
in whirh ;1·01t say: 

" I am lli rPd(~ll h~· t hl' L' XC' l' II tiYP (' Oil rwil tu r 1•q uesl, of yon 
an opinion in wl'itiug· as to whetlHir distri (•t bonds: as. for ex
ample. bnud :\'o. lG-! of Sem ' r Distri<'t :\'o. 1. rity of C<>dar 
Hapids, Io\\'a. al"l' nrnuieipal hnndx nndt>r t.lw provisions of 
codP s c- r•tim1 H;::{!).l. Amlitor of Stnte Bleukl~· will dPliYe t· 
to you for exnrninatinn bond "i"\o. Hi-! of RP\\·r•r Disfri(•t Nn. 1. 
city of CL'dar Hapic1s. npon n. t>nll for same.,. 

In r esponse then•to I submit Uw follow in~: 
Section 183!)-1 of the 1907 supplement to the code provides, in 

part, as follows: 
"Any fraternal beneficiary society. oi-dl'I' or 11 ss(wiati on or-

ganized uudl•r the laws of this state, accunrnlating money to 
be held in trnst for the purpose of tlw fn1fillnwn1. of its certifi
cates or contracts, slrnll invest snch }WC11m11lat.ions in t.he fol
lowing securities and nn othe1·. 
· "Third. Bonds or other eviden c•es of indebt.Pch1Pss of nny 
county, city, town or school dist1·i ct within the state or any 
oth er statP, or drainngci bonds of an;y drainage distric.t in the 
state of Iowa where sneh bonds or other evidt,n ces of indebted
n e~s are issu ed by anthority of, and aceorcling to law and 
bearing interest, and are approved by the_ executive cou~1cil._" 

Upon examination of bond No. 164, I find 1t to he a~1 o~Jllgat1011 
of the city of Cedar Rapids, payabll' only ont of the d.1strwt sew~r 
fund of Sewer District No. 1 of the city of Cedar Raplfls. compris
ing the whol e of thr. real property within the etwporn_te limits, a_nd 
the money d erived from the eoll ectin11 of tli e spt'.c:ia~ tax !cv1~d 
upon the whole of the 1·c•aI property within said d1Rtrwt and smd 
money can be used for 110 othnr pnrposci. The bond states thnt 
all acts. conditions and things rcquirrd to he <lone precedei~t and 
in the issuing of the boml have henn clon e AIH.l pC'rformrd m due 
form , '' and for the assessment, collection nnd payment thereon of 
said special tax in accordance with lmv to tl~e arncnn1t nP.cessnry 
for the complet e discharge nnd payment of this bond and 1ntcr~st 
when due the full faith a11<1 diligen ce of the f'.it.r of Cc?dar Rup1ds 
are hereby irrevocably pledged.'' The bond is signed by the mayol' 

and city clerk. 

6 
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I am of till: opi11i11n that th e bond is a " citv bond " as contem-
pla ted in the~ scc;tion r eferred to_ • 

Jfospr•r·tfolly submitted, 

July 7, l!JO!J. 
IloN. A .. H. D.wrsox, 

SeCl'clary ol t/, r; R.r. r:<.: 11/ivc Cuuncil. 

II. ,v. BYER~, 

.:'!ttorne,y Gene1·al of Iowa. 

S-rA'l'E JftLITl.\-1 [ow P ,\ID '\VuEN ON DUTY.- Anclitor ma:v issue 
warrant tn ·;1d,jntnut g·en eral for an arnonnt sufficient to cover 
pay of l'<'/£irncnt. 

SIR: I :mi .inst in rPPt>i pt of your comm 1mication requesting an 
opinion '· ns tn ,,hcth1•i• the a nditor of state is authorized to issue 
warrant to the adj 11bmt i,:r(•nernl of the state for an mnount in full 
to cover the u1tire. pa,Y for regiment for a tour of camp duty, the 
pay-rolls whi<'. h are signed hy eaeh member of the organization 
being filed ns vouehers with r equisition for monc~·-" 

In response thereto I have to say, that upon the facts stated 
in your letter, and wliat you have heretofore stated with refer
ence to the rnnnner in which the individual members of the guard 
are paid when on duty, I am of the opinion that the auditor has 
ample authority to issue a single warrant to .cover the entire pay 
for a regiment. Any other holding would entail upon the auditor's 
office endless work in issuipg separate warrants for each individual 
member, and put the state to great and unnecessary expense. The 
law requiring the auditor to issue warrants in the name of the in
dividual to whom the money is due does not apply, in my judgment, 
to the case you present. Respectfully, 

July 16, 1909. 
HON. GUY E. LOGAN, 

Adj11,tant General of Iowa. 

H. '\¥. BYERS, 

Atto1·ney Geneml of Iou,a. 
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lx r:1muT1> - E;:;c.\PE Fm.nr 8T.\TE HO$PI'l'.\L-BxPE);'SE$ OP RECAP

Tt · m -:-- l ' t · >.·i,- 11 ~1EXT.~ ,\ 11 t' sc:qw d im.•hrint., m.ay he rl'tnrned 
tn lin,;p it;il t,, sern, s ,•Htelll'1' 1wnding iny,,,;figa ti<Hl hy g:rand 
.1ur,\·. E x 1w 11~,, of prP.<:1.•,·utioH s1widd lw paid hy ,,x,·entive 
r•oi.lllt'il ,111t of stah• trC'asnry. 

t;E;s;T1 ,1·:-'ll•::,,;: 1 h:t\'1' ~·nm· fnnn.· of t11e (1th instant as fl)l}ows: 
• • \\",, 1h•si ! 'P yonr opinion on tlw fol1owing q1ws! im1s: 
" Fir., /. If, a pa lieut eseape from tl1t~ 81ate Hospital for 

ln('h riat,,s antl gin• hond for his appe;11•a1WL' lwfnr,, tlw grand 
jHr)' f ol" tht1 esc,qw, or, having: h<'PB indided tlH'IY for. give 
bont1 fnr his appi.'ar:nwc for tt·ial. and iu ,,itl1t'r ('ns1• is rc
J,,ased on h1s bond, 1·nn he be rd11rncd to the hospital for 
C'nnfirn·mr•nt dnr·iug- thC' unexpi1·ed t erm and l:wfore the ~rand 
jnry ,w t -; or the trial is had, the lef!ality of his <'Ommitment 
not hiwin/:!' lwen questioned? 

"Scco11d. If au escape be confin<'d in jail awaiting trial 
is the time he s1wnt in jail to be deducted from the term of 

his confinement ? 
'' If lie give bond fo1· appearance hdore the grand jury or 

for trial and is releasPd, is the time l1e was so nnder bond to 
be deducted from the term of his confinement? 

'' In each of these cases the legality of the commitment is 
to he considered as unquestioned or as having been sustained. 

'"{our attc11tion is called in this connection to the opinion 
of th(:l attorney general of November 20, 1905, nnder chapter 
93, acts of the twenty-ni.nth general assembly." 

The conclusions reached i.n the opinion of November 20, 1905, 
-a.bove referred to, are applicable to your propositions above set 

fu~ . . 
Section 2310-a20 of the 1907 supplement to the code provides 

that au inebriate who has escaped from the hospital shall he guilty 
of a misdemeanor, punishable by impr·isonment for not less than 
thirty nor more than ninety days, the costs of prosecution and 
maintenance of such escaped . inebriate to be paid by tho board 

of control. 
Section 2310-a30, amended by section 3, chapter 133, acts of the 

thirty-third general assembly, provides that in the ca.i,e o! escape 
of any inebriate from the hospital all neeess~ry expenses m~urred 
in the recapture and commitment of such patient shall be paid out 
,of any funds of the state treasury, etc. 
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S1•dion :!:DO-a:{] p1·0,· id1·s that ,1·lwt1,•Y1 ·1· any JW1·son shall have 
b1:1·n r-1m1miftt><I to thP stHte hospital for i1wbriatPs * * * he 
sh11II be s11bj1:1-t to prnsec-ution for any pnblic offense eornmitted 
ag11inst tlw pPn,11 statutes of U11~ stat<• and he slrnlL at all times, be 
st1hjr.•d to ,HTr:;;t notwi1"11standing- Snch r:ommitment. Such person 
slrnll, wlwn <liseha1·ged, be returne<l to said hospital at the expense 
of the county in which such prosecution was pending and con
cluded. 

I am of the opinion that your fit-st propositiou should be an
swe1·ed in th(• affirmative, and that neithl.'r the time spent by an 
csr:ape in jail nor while under bond for appearance before the 
g1·a11<l ,jury or for trial should be <leduetPcl from his t erm of con-
fin ement. Respectfully, 

July 21, 1909_ 

H. w. BYERS, 

Atto1'ney General of Iowa. 

To TUE lioNORABLE BOARD OF CONTROL 

of State lnsi-itu/. ,ions. 

Cun.Po1nT10N!,-lst-u1No STOCK IN Excu.\NUE J,'uR PROPERTY-IN

'l'DXIC.\'l'INO LIQUORl-:l.-The execntiv,: council may grant leave 
to a ,0 orporation . to i~:sue stock in exchange for intoxicating 
liquors. 

Sm: I acknowledge receipt of your communication of the 20th 
instant in which you say: 

'' By direction of the executive council I am sending you the 
application of Nels_ Olson & Son , a corporation organized un
der the laws of J owa, asking for authority to issue stock 011 

account of property, for your opinion as to the authority of 
thl' executive council under the law, to ~'lpprove of the issue of 
stock to a corporation on account of property which consists 
of intoxicating liquors.'' 

In response thereto I submit the follo,ving: 
Section 1641-b of the supplement to the code, 1907, provides in 

part as follows : 
•' • <, • If it is proposed to pay for said capital stock 

in property or in any other thing than money, the corporation 
proposing the same must, before issuing capital stock in any 
form, apply to the executive council of the state of Iowa for 
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le:n-c to do so. ~nrh applit•ntion shall stah~ the amount of 
the capital stoek proposed to be issued for a c•onsidt•ration other 
than mon<.>v. and set forth sperifil•ally the property or other 
thiner to be· receiYed in payment. for snrh stork. Tlwrenpon, it 

"' . . 
slrnll h<> th!' dntY of the t'X<'rntivP conneil to mnk!' inYC'st1gatlon, 
nnd,•r such rul~s as it may prl'Scrilw, nnd to nst'C'rtain t.lw real 
value of the property or otlwr thing- whirh tlw 1•orporation is 
to receive for the stock ; and shall t'nter its finding , fixing the 
value Ht which the eorporation may r ,'eeiYe t.lt.l' sanH' in pay
mPnt for cnpital stock; ,rnd nn cnrpm·ation shall iss1w t•npital 
:;tc :, l: f t) !' t he said propt•rty or thing iu a greaiPr arnonut than 
the value so fixed and determined by the execntiYt' conncil. ' ' 

I am of the opinion that under tlw nbove St!l'tion. tlw l' XPentivc 
council may. at its discrC'tion, grant leave to an t>xisting corpo
ration to i~sne its stock in exchange for property c•onsisting of 
intoxicating liquors, but 11otl1ing herein contai1~ed is to . h~\ con
strued as contrary to the conclnsions r,•ached m my n~m1o:1 to 
you dated April 23. 1908, in refrre1wc to the Co-O1wratl\'I' Com
pany of Sioux City, Iowa .. 

I herewith return the application . 
Res pectfn 11.,· . 

July 29, 1909. 
IIoN. A. H. DAVISON, 

Secretary E.recutive Cowncif. 

H. w. BYERS, 

Attoniey Genei-al of Iowa. 

OPTO.il1ETRY-RIOI·IT OP PIIYSWIAN 'J'0 PHACTICE \ ;VITHO UT EXA~

JN.\TION.-Physicians may fit 1-:lnsscs withont lw1:on11111,r 1·1•1-:1H-
tered as an optometrist. . 

Sm: I am in receipt of your commn11ication of the 21st nl~1mo 
requesting an opinion as to whether chapte,· 167, nets of the ~~~-rty
third uen eral assembly, should be const1·11Pd to apply :o phys1uuns 
legnll; registered as sncb and rcsidin~ in the state oi: lowa. 

~ · .· 9:-70 f the code proYidcs tha t anv pen;o11 sit al I he hrild Sedwn .,,J " o , . . . . 
as practi cing mediei11c, surgery or obst~t rics, 01· to bP ~ ph~siei•a~, 

·th' th mcanincr of the chapter relatmg to the practi ce of mcd1-wt 1n e "' . . b 
· ] hall publicly profess to be a phys1c1an, surgeon o. r o -cmc w 10 s . . 
t t '. · and a~slime the duties, or who shall make a practice s e r1c1an, -~ 
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r,f ]ll'••SPl' ihin~ o r o [ pri·s,· rihi 11;.: :rnd f'11n1i:-.hi11g- ,m~diciuc fo r the 
f,(i,·k. Il l' wh11 ;,, J1 :dl puhlic·ly rrr1f1 •:,,.s tu 1"111"(' Q I' hl'H I. 

I j follow..; fm111 th1• prnYisiimx 11( ~('('{ io n ~,j j !I l) r llw N•d c, and 
11 11· in1,·rp1·,•1atinn of 1h<' s..011,~ hy nur ~n r rnne co 111·f. !hat the 
p1·, •s,·ri hi11!.! ,1 1Hl fil tin rt nf' dassc-:-- 1'11 1· 11 11• rt•l i, •f ,1r t'"'11r1 • of :my a il-
11 H•11f 1tl' di~•• ;\ -:1• is i1wl nd ,·d ,1-. il J);l!'I 11 1' t/i f> 11 n1l'1 i(• p or fll L•d icine. 

S1•i'fio11 :.?:-iff-i nf th,· s11p p11·111t•u t to th P <·ode. 1907. provides in 
p :1 ri l hnt Iii,· n •rti l11':1tr. µ- n 1111t•d to ph~·si('ians nnd cr the p rovisions 
of said ,·haptf r. whil e i11 force, shall conf:cr upon the holder the 
ri ,d 1L trl p1·;1rti<•(' 11wd ici11 C'. s111·g-c ry a nd ohsfctri <'~: nnd be conclu
,-,in.., (l \'id C' n(•p thc•1· nI'. 

It wa.; 11vl t lw in1 en tion of t il l" l{'[! islatnrc i11 the pilSSi:l~C o.f clrnp
tP 1· l(i7, :u•t1,,, nf tla• tliirt,,·-tlli rd ~('n cr nl nsi;n•mbl ,,·. to 1·epca l the 

pro,·isions of s1•P tion :!.l7G of t ile <·ode s11pplen,ent nnd scl'lion 2579 
of th" l'Od ••.- lu?11,•(• 1,hysici~rns may u nder t h<' S<'e ti nns :tbove cited 
<·011tim1 C' lo fit- g lnssr~ so )Qn~ AS th e S}l tn P is done fo r th e pm·pose 
o f nll e,·int i11 g> pni11 01· curing any disease or ail ment, without com
ply in1t with t he proYisions of clrnptcr 167. nets of the thirty- third 
grne- ra l asscmhly. Yours n' ry truly , 

A 11 i.:11 st 3, rnoa. 
Ou. Loe,~ .. A. '1' 110:-.us, 

Sunl111·v Slate B oord of Jl callh. 

TL ,v. BYERS, 

, ltloni ey General of l o,ca. 

01•n>m:T1,1sT- °H E81DENC~.- -wherc a nrnn praeti rcd optometry in 
rowa l!Xelns ivcly fo r five years ru.1d clnimecl J own as his home, 
ultho11 :;h uuder ng,·eemcnt l1is wife and fami ly lived in C::hi
Cfl!(O, he is a residen t. of t his stat.e within provis ions of chapter 
167, acts of th irty-thfrd general assembly. 

DE.11< Rm: [ have your favo r of t he 6th inst., with which you 
submit 11 proposition of J. G. Mcl\fasters, president of the board 

,of optometry ex aminers, which is substantia lly as fo!J ows: 
"A u opton,ctrist nnd his family resided in Cedar Rapids 

some 1en years ugo fa ,· nbou.t six mon ths, when t he wife and 
fami ly moved to Chicago to reside under an agreement be
t.wce11 the husband and wife t hat th e former should pay the 
latter n stipulated sum per week for th e support of t he family, 
nnd that t he husbruid would remain in Iowa. That arrange-

REPORT OF ATTORXEY-GEXERAL Si 

men l hns been \·anied out sinrt• tl1at limP. tl1c hu :;;hand p rac

ticin !? a~ ;111 optor111.:t1·ist in l owa 1•x,· l11s in\h ·. el a i111i11!.!' I 'Pdar 
Hn pids as il i"i rr·:--id ('n <•f• :ind ,·i~iti11,!! thnt ,,ity r ,·,,1·y ~1111clay . 
D11l'in~ th,· pa!-i1 ffr,, ,,·t•n1·~ lw ltn:-; not Yol cd 1•itli rr wit hin or 
on tsid,, o f th1• J,,:. t n te. Y nn in,p1 ir1· "'het h1•1· OI' nnt t he said 

optomr-1 ri st is :1 r"sill C' nt o f th <" ~tat(' of To w.1 ns 1•ont r mplntcd 

in th e• o ptnrn r tr.,· lnw passed hy 1hr thirt y-third ~r,ncral as
sembly." 

H C'plying thereto l snhmi1 the fo ll o"'i11 c-: 

S"c t ion 6. eh,1pll11· Hi7 of thr ar t~ n f 1!1<' t hirt,·- fli ird ir1?J1r rnl us
scmhl.v. in f' (• ft· rPn<·e to th r: ,-xn mirwtion nn rl r0~istrnti1~~1 of ,npto
nwt rists1 1H·o ,·idrs in pnl' t ;1 ~ fo llows : 

· · B111 any 1wrso11 whn is n bona. (,dr l'C'~ idr·n1 of I own. who 
s liiil l hnvP lit'PU 1·0 11l in 11 011s ly Pll l,!<H!f'd in th<' p 1·n<'1in~ of nptom
l.' fJ·~· 1'111· mon· t. h:-111 fiv e years in t hP ~tnt1• p l'iot· 10 fli (l pHssagc 
of this a(• I, shal l {upon Hul miittiJH! prnof of s,1 nw ) , hr ,- nt it le<l 

tn 1·e1·(1 i,·e fron1 .-.aid b(ln rtl a liL·en-.c to p, ·nr-tiee fl llll n (•t1 r1·ifi-
1:ah1 of ('Xf'mpt inn front vxa min a ti nu . · 1 

ln l h e CHS€> of 8thnlrs c . .ll urra,y Iron \\'orl,·.~ Co. , 4-J. ]nwa1 190, 
th e eo11 rt ~mid : 

11 \\11 e1 re n mi.m ·s r cs i lr11eP b<'f•onirs rsta hlis hr d i11 ;i stat e, if 
his wife nftC'rw:inls r f• rnoves lo nnot he r st"nte, nnd h e does not 
l'o ll ow lwr t•xt•Ppt· 1n ,· is it 111.:l' , lint. ronli ni1t'"4 in th<' sbtt, , where 
hiN r<·s id{'llf'<' lt :uJ br-rn111 c, estnblishcd , wit hout am· intention 
of rP1110,·i11 g- th (•r◄ ·f'ru 1 11 1 he does 11ot rPnse to he u 0 1'e~icl Pnt of 
llrnt sta t f' 11,v 1·,•m.;o11 nf t lw 1·omovn l of his ,dfo to an otli 6r ." 

RcP 11 !,;o th,, eas,• o f .'lchifliv ig 1•. DcPryslrr , s:1 'ioll'o, 32:l. 
Undc•1· tlw r,w ls :ind 1·irt11ms1urn·l~s ~wt fo r t h iu your rropo~it ion 

t il e opto 11w 11·ist \\'Ot1 IL1 hnvr• littl r difficulty in convinc in J:,! nny C'Ourt 
th nt he is 11 11 011a /id, l'~s ic],, ,H nf the st11tc nf Tnwn ris ro ntem plotcd 
in the ,1 r t Hho,·(" rcfen<'ll 10. Vrr.'· tl'uly, 

Aug ust 10, 1909. 
DR. Loms A. rl~JIOMAS, 

gr,•1·rta·1·y Slale lloarrl of H eall!, . 

H. w. BYER,, 

A.ttomey General of Towa. 
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I :,. F1:1 S't:t:'.\I E.,·1· tJi·' l '.,T1::,,;T - S'J'.\TE < 'il1.u:oi-:.- Stato coll ege not 

li;tl i/1· t11 ( ·,mw1·11n S,•pti1.: Ta nk t 'nm pa n~· l"o r i11fr ingemc-nt o f 

Sl'pl if ['l'fl('('SS pn t 0111 s. 

Sm: J"frf ,·nin!.! ;1gn i11 10 .,·0111· •·0111 n11111i c:a ti11n of .J11l~· 27th . sub-
111i tti11g to 111 (' 1111 • ,pu·s t inri as to wlwt.l wl' the Towa Stn tc Coll<'ge of 
J\ ~r i,· 11 lt11re :llld :\ h ·c· hn11i1· Arts i..; in<l ci ht r d to the Camero n Septic 
Tm1k l'nnq1i:u1.v fL ir i11fri11!.!C111'1C'n1 o f sc·pti<· pro<·rss patents, I have 
to sa,v. n~st ill!.! 111y npi ni nn snl1· ly rrn I.hi! s tatement of f:-i cts and 
,,0111•! 11 s in11s l't'Hf• la·d hy ~11·. A. ) l11rston , l'Oll cgL\ en~in('Cr! and the 
n1l1 ('r t,lnt 11111('n t ~ ancl pnpr rs areompnr.yiug your l Ucr submittin g 
lhc q 11 rs1 ion to me, t lrnt t hr low;-1 State College of Ag,;culture and 
~f,•c.: lrn ni c· Arts is 11 11 1. in 111y opinion. und er any Ir.goa l ]iabilitr to 
t ht• C' :1111c, ron ~t•ptir- 'l':111k C'om pnn)· for infri n~cmcnt of septic proc
es p:1 lpnts. 

I am r-rn·lnf-ing yn11 IH• rrwi t11 rill papc-rs in t he• cnsc. 
H,•sprr· tfull,v su bmitted, 

11. \\' . B,"ERS, 
Attorney General of Iowa .. 

A11 rr11sl H . 100:1: 
~Tit. \\'. H. Bo,·t\ 

/ 1rr .-:idr;1f l-'i 11,1n r r• ( '01111wit t rr. 

B n .\ lW 1w E1wt: ,, T IOK- IJ1 :-;1•0K11·10N OF' Pt·~o~. 
:--i rn: Hrft~1·ring n,£?n in 10 yo11r com11111ui en1 ion or several days 

11J.!O, s11hmitti11g to 111 f'I c·crt:iin lrµn l f!ltC'stions sngg'l'S lrd by Prof . 
S l,i nton in p111·,1:;r1·11p h fo 11r of hi s letl cr to yo11 of July 17th, I hnve 

to sn,v th nt [ hnd ;111 op por t unity n. dn.v or two ng-o to ~o over th is 
r ntirc• 111utt P1· wilh Prnf. ~ tnnt·on, nnd it. iR my opi nion the $4,000 
referred to in the pnrn:;rrnph nbove m enti on ed sl1ould be deal t with 
,•xaetl.1· ns tho11 1'.(h lh c sn it s in which Judl'(e L e mncl e th e 01·der to 
retain thi s nmoun t hnd n ever bre11 bron~ht, nncl it should be added 
to the $1.~87.28. nbont which there is n o controversy. 

T nm enclosing y ou hr rcw ith Hll pflpers in tho case. 
Respr,•tfnlly submitted , 

JI. \Y. BYERS, 
A tto,-.ney General of Iowa_ 

A 11i:ust 14, 1909. 
Jlfo. -w. R. B rn, l'rr.,i<lri, / Fina·11ce Comm.it/re, 

Tm,•a Stal e Bnard of F:d·ucnlinn. 

l 
I 
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Ex1-:rTT l \' f: l \w:-:e11 ,--('u .. n1l, .\I. I r1•:1,1•. - Co11 1l<'il. urn~' pay for std10 . 

l,!1"1-1phi ._. a11d (•] (' ri c,11 lt 1• lp out of :ippropt·iat ion. 
~ IH: I .t ll l in rPrf' ipl of' ~-onr 1.·omll11mi '"ati,)n of the 17th insta.u t 

recp1rsling ;111 opinion as t·n tlt ci 1-111 tho1· it~· nf the excC'u ti vc c1t11 11cil. 
untle i- sec·tio11 :~ 11 of ,-hnpt r- :l-H. ,ir-ts of the thirty-th ird gC'nl.' ral 
assc111l,l y. to pn~· l'or •·xtra stt• 11ogTn phi v nssist an C'C and other cle r
ica l wurk 1tf•n•~s11 r il.,· in\·ich·nt to lht• ll11t i, •~ of !hr r-;;N•11tivc (1n111w il. 
nnd for wt1i1•h nu ntlu·r pt·m·isinn is rnad t~. 

l t is Ill_\' opinion 1hat :-:1·1·ti o11 ::m :1fnrcs: tid r ]P; 11·l.\· r- 0\'(' l'S s uch 
itl- 111 ~ of t'XJW 11~1•. and l h:11 it wonld thcrcfurr he- leg-RI for th • 
('X('1•u1i\'f> ,-011 111·il !11 au rli! <·lni ms f'cw 11,,~ r-ost of sn ,•ll S"l'ViCf'S. 

Hcspcclf11l\y. 
IT. W. lh'EIL~. 

Attn,-.ney Genera! nf (mun. 
August 2:l. 100!). 

H ON. A. 11. OHIS<)N. 

,'\11 r1·eta!'Y /','.rrr11/1:vc Co11i1cil. 

STNl'E E ~-ro:i111u ,w:-;-r .\ ;-;~1...: 1r.,s·rs- ExP1--;N:-:EK P.,m. - Expcns · of 
po..;t al'.!f'I nnt.l p rint int! ~ho11l rl lw paicl out of fund appropr infC'U 
fo l' nwint r n,.111<·1~ nf' 1l1•prirtn1rnt. 

RIR : I nm i11 n•(•l'ipt 111' your r nm1111111lc•nl i1111 o f the 17t h instant 
nd\'isi11.z lhnl tht• i-: tnt .. •• 11 to111nln:,!it-it hn ~ p1·r•}:C'nt cd hi lls fo1· postagr.? 
nnd pr in1 i11 u· i11 r•11tTt'd in t il l· d is1·hnl'L!P ilf 1hr 1l11li ~s of hi s office. 
:ind al~o hill~ for assistn nl:,; n r dl'{H1lif", nppointr rl pnrsunnt t0 the 
prm·i.sions 11f ,·lrnpt rr lfjwf. tit l .. 12. Sllppl(•lll('Jl t t (I lh<' ( Oilf', rnoi. 

Yn11 rN\IH'st :in t>p i11 iu 11 ns tu whr th, •r th r ,,xcc·11t ive ('(J ll ll eil 111a)~ 
);n\'1'11ll~• ·111 cli 1 l h l1~1• hil lc.: Htttl pn:v 11 H· fifHllf' 0111 nr thr fund s npw 
propl'int1•,I l'o t· lhi~ clrpr11'1mr111. . 

s,,<:t ion :l!l7.-J-a:)l r, f t he <·odP s11pplC' 111r nl s cn 1s tn pin ce a l11n
ital ic111 11pu11 th,· 1•J,1w11~<•r,; whiC'h :it'f' to hr inf'lllTC'd hy thC" stntf• 
cnt omologisl , b11t it is n eunl inn l J1l'in(.'ip1P o f stututo ry ronstruc
tiou th at, 11w whol e, (' !1aptP1· r~ •hlfi 11 1,! 1o ti pn r tir11ln 1· q11r-s tion or 
s11h.ir1·t 111a1t r·1· s hall hr ronstr11rd tng:C'thrr. 

ConstT11 ing chnptrr 1n.r of' 1hr c-otlo r,;up pl em<'11t ns n whole. 
• the obj rc ts to hr- nttni neU Uy th r pa~~ngr. of this ncit nnd nlso r lu_1p_l(' 1• 

246 nc ls of the th irt)· -third :;renera l nsse111hly. t nm of the opm1011 
thnt thl' items clrtnikcl h_y yon aro proper items of expense to be 
nndit rtl mul nllowNl !J.v t lw rxrrntivc rounri l ou t of thr- fund ap
propl'i ntrcl fo ,· t his ,Jrpn 1t me11 I. 

R espeetf11\ly, 
n . W . Drnns. 

, I tt01·11ey (/P11 eral nf To,UtJ_ 
Aug ust 24. 190D. 

Ho:-;. A. H . DAVISON , 
Sccreta,·y E:rend-ive C01111cil. 



90 REPORT OF ATTORXEY-GEXERAL 

0PTo::.rET1n-- J'1<.\CT1cE OF DY Pff1.:swux- '\Y1ro E sTITLE o TO CEB· 

T!FIC.\TF..- .·\ny person whether a practiei11g· physieian or not 

·who fur-rtislw s- vrnof of time of pl'actir·e, t'E>side1we. etc., 18 en
titlell to a f•crti fica te exempting him from (' x;1 min a tion. 

Bm: . I am in r ec<' ipt of your commnnicntio11 of th e 2'.kl instant 
r e<[H~~stmg :m ~1~ inion as t o whether a regnl11rl.,· l ier·n srfl physician 
holdmg II ee rtifi cntc from the Iowa state lioard nf mcdic,11 exam
inc:·s a.11thorizing him t? practice jn this state, who makes appli
eation _rn drn~ form ::mtl m the time specified in rihapter 167 acts of · 
t_he ~lmty-tln_i·c'. g:encral assembly to the boa rd c,f optometry nnd 
fnrmsh es sat 1Hf11 ctory proof to snch boal'u that he is a bona fide 
1·,:sidcnt of Iowa, and has continuously en g-agr~1] in the practice 
oJ optonwt1·.v for more than five years prioi' to the paHsage of ehap
tc~· 167 afol'esaicl, is 0ntitled t o a license to practice optometry in 
tins state a nd a ccrtifi cH t c of exemption from examination. 

Chapter 167 acts of the thi r ty-third general a ssembly provides 
that any person who is a bona fide resident of Iowa who shall have 
continuously engaged in the practice of optometry for more than 
five years in the state prior to the passage of this act shall (upon 
submitting- proof of same) he entitled to receivti from said hoard 
a license to practice and a certificate of exemption from examin
ation. 

It "is further provided in said act that "every person entitled 
to a certificate of exemption from examination as herein provided 
must make application therefor and present the evidence to en
title him thereto on or before six months after the passage of this 
act, or he &hall be deemed to have waived his right to such cer
tificate." 

It is my opinion that any person of good moral character who 
makes application for a license to practice optometry and a certif
icate of exemption from examination is entitled to r eceive the 
·same, provided he can furnish to the board of optometry satisfa~
tory evidence that he is a bona fide resident of this state, and that 
he has continuously engaged in the practice of optometry for 
more than five years in this state prior to the passage of chapte1· 
167 acts of the thirty-third general assembly. 

These are the only requirements of the act, and the fact that 
. the applicant for a license and a certificate of exemption from ex
.amination is a. regular practicing physician, or has some other 
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profession docs not in :my manner afl\,et. the sitnntiou or add to or· 
take from the r equirements of the act. 

I rl'tnr n yon lwre,Yith enclosures. 

Augl\st 26, 1909. 
DR. LOUIS A. T H OMAS, 

Respectfnlly, 
l r. '\Y. B YEl{S, 

Attorney Gr 11 t ral of ln-wa. 

Scaeta.ry Stal c Roa rel of II calth . . 

PHARMACY COl\D:IJSSIOX-RI;;cRETAR \. • .\ND 1'RE.\SlJREH-0FPICE -

~IEMBER OF GENER.\L .ASSEMBLY-RIGHT TO HOLD OTIIER OF

F'ICE--ST,\TE 01,'FrCL\lr-A P P HOV.\T, op Ho:-;rns BY nilvf:RNnH.

The offlce of secr r tary mid treasnre1· of Pharma<-:v Commission 
is a "lucrative office" nnclcr scetion 22 of artielr HI of State 
Constitution, and il person cannot hold that office nnd be a 
member of the legislnture. Deputy game wardens are state 
officers and their bonds arr approved by governor. 

Sm: I am in r eceipt of a communication from your secretary 
m which he says: 

'' I am directed by the governor to stnte, that we have on 
file in our offi.ce tl1e resii:,"llation of Ed. J. Moore as member 
of the legislature from the 18.th Representative District, should 
it be necessary for him to r esign in order to accept the po
sition of secretary and treasurer of the pharmacy commission. 

''Will you kindly advise us 1ipo.JJ this point. 
'' I have also a matter relating to the approval of bonds 

of the deputy fish and game wardens under the new fish and 
game law. 

"Does the approval of these bonds rest with the Governot'?" 
In response thereto I submit the following: 
First. Section 22 of article III of the constitution provides: 

"No person holding any lucrative office under the Uni tccl 
States. or this state_. or any other power, shall be eligible to 
hold a seat in the general assembly. But offices in the militia, 
to which there is attached no annual salary, or the office of 
justice of the. peace, or postmaster, whose compensation does 
not exceed one hundred dollars per annum, or notary public, 
shall not be deemed lucrative.'' 
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Th,· offiN! of seerctary and treasurer of the pharmacy commission 
is no"· an offiee witl1i'n tho meaning of this section and is also a 
lucrativP rme . but the1·c is nothing in- the section that ,vould in 
any marrnei- disrpialify 1\lr. Moore or prevent his acceptin~ the 
position; his acceptance, however, would make it impossible for 
him to lwld a seat in the general assembly wl1ile filling the position 
of scuetary and treasurer of the pharmacy commission; in other 
words, if the general 11ssembly ·was to convene next week l\fr. 
Moore would be compelled to either resign his office as secretary 
and treasurer or lose his seat in the general assembly. 

S eco1ul. Section 2 of chapter 75, acts of the thirty-third general 
assembly provides, among other things. that bonds given by stab 
and district officers shall be approved by the governor. 

Section !) of c.hapter 153, acts of the thirty-third general assem
bly provides, among other things , that all deputy fh,h and game 
wardens shall give bonds conditioned for the faithful performance 
of their duty in such amount as may be fixed by the state executive 
council. 

Deputy wardens are state officers within the meaning of section 
2 of chapter 75, above referred to, hence under these provisions 
·the executive council fixes the amount of the bond required of 
deputy fish and game wardens, but the approval of bonds is to be 
by the governor, as provided in section 2 of chapter 75. 

August 30, 1£09. 
HoN. B. F. CARROLL, 

Governor_ of Iowa. 

Respectfully, 
H; w. BYE.RS, 

Attorney Gene1·al of Iowa. 

DRAl:WAGE, WATERWAYS AND CONSERVATION COMMISSION-EXPENSE 
OF MEMBERS.-Expense~ of members of commission should be 
allowed and paid out of appropriation. 

GENTLEMEN: I ·am in receipt of communication from your sec-
. retary requesting a written opinion as to whether or not chapter 

249 acts of the thirty-'tbird general assembly provides for the pay
ment of expenses of members of the state drainage, waterways and 
conservation com.mission. 

In response thereto I have to say that while the act is not as 
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specifi(• ns it rni1-!ht he with refr.1·ence to the expenses of the mcm
hl' :·., o l" t h, · ,·,immission thel'l' is e1wngh in it to justif~- the cnn
d11si,111 that it was not th e intl' ntion of the legislature to reqnir(~ 
the (·nmmis~ion to not onl,v giYc their time to the work without 
compPnsatinn. hut in n<ldition therPtn to pay their mni cxpPnses. 

~ectinn + amon_!:! otllC'r thing-s 1·1'q11ircs the sel·l'etm·~• to snhrnit 
to the anditnr of state itPmizPd ncronnt nf the Pxpens.es 1md snl
at·~· of his assist.1mts "in the gam e ma11nc1· as dfrccfcd for mem.
bers of ll1 r r om111is.~·io·11. '' 

Sect.ion 5 makes :m appropriation of twenty-fh-e hnndrc,l 
(*2:)00,00) dollars pe1· an1111m for flu, pu1·pose of carrying- intt) 
effert the provisions of th<' act. 

lTnclPr tl1cse provisions, and tlw µ-c•ncra 1 terms of the wholr Ii.ct. 
I am of the opinion that the expenses of the members of said 
ccmmission may properly bE• allowed and paid out of the nppro
priation covered by section fj nf. the act. 

Resper.tfnlly, 
H. ,v. l3YERS, 

· Attorney Gcnrral of Iowa .. 
September 16, 1909. 

To ·rHE Il IJNORABLE EXECF1' IV1': ('01 : N ClT.. 

of the State of Iowa. 

INSURANCE-AUTOMOBILE ACCIDENT INSURANCE-EMPLOYERS' LIA
BILITY lNSURANCE.-lnsurance indemnifying automobile owners 
against judgments for damages for injuries by assured 's n.uto
mobile cannot be written under the general accident clause of 
subdivision 5, section 1709 of the code unless the assured comes 
within the term ''employer.'' 

SIR: On July 23d you forwarded to this depnrtment a com
munication in which among other things you say: 

"Subdivision 5 of Section 1709, Code of Iowa, authorizes the 
writing of four branehes of insurance, viz. : 

(a) Health. 
(b) Personal in,iury or death by accident . 
(c) Loss through accidental discharge of sprinklers. 
( d) Liability of employers for acts of employes. 
"This latter clausP., known as 'Empln?ers' Lia hi lity . I n~rn·Hnee, 

as amended from time to time, reads as follows: 
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'' Ins11re em p loy ers against luss in eon st-> q tll'HC(' o f a t·<·iden ts or 
caswtl t ic•s of ai1 y k irnl to <> mpluyes or ot1w r persons, or to prop C'rty 
r1·sHlti11 g- ft·,>n1 a 11,\· ad of a n <'mploy e, o r any acciden t or· easna lt.y 
I:(, pe rsons c,r prop ei·ty , o t· both , occurrin g in o r eou nected with t he 
tra 11sac-tio11 of thnir hnsiness, or from the operation of any machin
ery connected therewith. 

"Cr•i·tuiu cas1 1a lty insura iH:P ,~omp 1.m ies authori zed t o "-rite in 
s urancn in this st a te und er s nbdivision 5, have sought under cover 
of t he employers' liabili ty elanse ( d ) t o write policy contracts in
d nnni fy ing tlw O\\·ner of an a ut omobile ag ainst loss by any judg
m e nt of common la w or sta tutory liability, for dnmagcs sustained 
by t}t(• person or p rop e rty of others thrnn~h the o pera tion nf the 
ass11rf'd 's a u tomobil e. 

' ' 'rh c> qu es t ion whi ch \\· 1~ d esire to submit for yo nr considerat ion 
mid offieial opinion i:,; , is the wr iting- of s uch a n 'insnr:mce cnn i:L·aet 
warrauted by tlH! provision s governin g employers' l iabilit)- in s;m·
nn ce as i:ontcmplatnd hy sa id subsection 5 ? 

... • • • 
" In r<'fns ing to aflm:i t s !1ch indemnity policies, t he dep m·tment 

has bePn g-11idetJ la r:g-ely by decision of A ttorney General l\Inll an,. 
R eport Attorney Gener al , 1906, page 204, same, page 162." 

In r espon se ther0to I imbmit the following : 
Gcn<'ral :l\!hillan in his opinion at page 162 of his report for 1906, 

says: 
'' S ection 1709 of the Code, as amended by the acts of the twen

ty-eighth and twenty-ninth general assemblies, specifically names 
and describes all of the casualties, contingent events and risks 
a g ainst which incorporated companies may insure. The leg isla
ture, having thu~ specifically defined the character of risks against 
which companies m ay write insurance, has thereby, under the well' 
known maxim of law: 'Expressio unius est exclusio alterius, ' with
held from such company the right to insure against casualties, con
tingent events and risks not specifiE!d iu the section refe1•red to. 
That is, insurance companies organized under the laws of this state 
are permitted to insure only against the casualties, contingent 
events and risks named in section 1709 of the Code." 

The section her:e .referred to has been amended since General Mul
lan 's opinion was written, but there is nothing in any of the arneniJ
ments that would in any respect modify or change the rule as thus. 
expressed 1:,y him; hence, the authority to write the kind of risks 
referred to in your letter, if it exists at all, must be found in some 
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uf t ht • p r11Yi s i,llls pf ;,wetinn 170!) of the 1!107 Supplement to the 
\'n<k . 

~nh.l iYi si,111 :i o f that SC' l'ti o11. in sn fnr as it is rnaterinl to the 
quPst inns i11Ynln•1l in ~-om· inq11iry. l'<~nds : 

· · J1 ,s11n' 11 11· \w;1l t h of 1wrsous and against pC'rso1rnl injuries, dis-
11hl ,• 111, ·11 1" "l' d, •a th 1·1•s1tlting frnm ti·n YC'li n.g· or gl' n t>rnl nc•cidcnts by 
lnml o1· " ·a tPI'. i, * * an d i ns111'1' PmployPrs ngninst loss in 
t•o 11 :-:1· ,p H'll<"• ' (,f' .ll'Pi<l1' nts m· easualt ies of any ki11d to t'mplo~' <'S or 
·c 1l1 f' 1• pc' i·s,rns . or to prop<'r(v r esultin g- from any a ct of nn cmploye, 
or an;v ae,,ifl Pnt or pasnalty t o p t>rsons or propert.v or both , oc
c•111 T ing in ,n· r•nmweted with the transaction of thei1· bnsincss, or 
from 11H' 01w rnti nn nf :tll;\' ma <'hinp1·y f' Onncl't.e<l ther e\\'ith . " 

'l'lw 1 \\' tl ·1wa11dws of ins11ranf'e provided for in this section in
volwd in n r-i µ:ht llreis ion of the q11 <'stion raised by yonr inquiry 
::i r <>. ( n J nc·citknt insm·nncc, (h ) 1 ia hility ins11r11nf'e. · 

It is elni mt•d hy_ the r rlprcscntativPs of the companies d esiring t<:i 
·write so-called antomobile insurnncc : 

First . Tlrnt s11 C'h immrnncrl is antl1orized and <•over ed by th~ 
1:rovisiou permitting insn r an c<' ngninst personal injury or d cRth by 
general aeeid ent . 
· R0P<md . lf this be n ot tt·ne that then such insurance may be 
wri1te11 nnckr tlw so-call ed employers' liabil ity insurance clause. 

In support of the :first proposition the case of Employees' Lia
bili tv .A ssn rim cc Corporation vs. Merrill , "Insnrnncc Commissioner 
(If ::-:Iassaehnsc'tts. 29 N . E. 526, is cited. 

If th e accident and liability immran cc laws of Iowa nnd Massa
chusetts " ·er e exactly similar, then the antl'lority cited would not 
only hC' p ersuasive but wottld support a ruling in favor of the in
su ran ce companies ' contention. A careful r eadin~, however, of 
the :.fassachnsetts case will convince the r eade r that that court 
in order t o nu~et the changing demands of society , ond the n ew 
instrnmentnlitics and convcnie11 ces of trade and ,~ommcr ce adopted 
a ckfinition of accident insuran ce en t irely new, and one which is 
hardly justi fied by the l an g-nage of the Massachuset t s statnte .. 

,\ t HII\" rah-. our legislature, in Ro far 11t lem,t as insu 1.·a 11ee a inunst 
p ersonal injury or death is concerned, has defined liability insur
ance and limited it to the so-called employers' liability; in other 
worcls . by separating accident insurance into two separate and dis
tinct branches, th e one covering what has always been known as 
purely accident insurance, and the ot11er branch liability insur-
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:1 i11•r. it ha-.i i11 r· ffi •e1. in \·it· \,. o[ the ,)th ('1· p rorisions ot the statut~. 
li 111if, •I i1; 1',,1ily 11.,,11•,;11 •· lo I Y , .. ll1·d 1•:np l, 1y, 1·-. • l ia bil ity 
t·lall~•• 111 , 1!11di\·j -.i1111 :, u f "i t · ·tiu11 170!1 . 

In yi1•w uf' l111• l' l ll ' IH 'S11l4 '"°' with wh it·h th1• 1f•pt·t' s1•11 latin•s o[ t he 
..;1•,·1• rul ,·0111pat1i1 •:-. i111t ·11•:,;kd h:1n· p1·1 •r.,;t•111t•d tll1·ir c·as1·. \\'t' h:1\·e 

1.! i\'1•11 111 11l is 11 p i11 i1111 a ;.tr(•at d, •a l nf timp mul in ,·est :~11 tin:1 hu t 

h:n , h, 1•11 u11 ,1hl1• tu "tali •Sy 011rs1·h·,•s l lrni liab ility ir1 ~u l':ll1c(• conl J 

h · w1i1:1·!1 i11 this :-;ta t ,· ill!<.h ·r t h1' !!<'Jh•t·al an· idt·nt c luus,· or suU
di \'i-.i11 11 .-, :1hu\'1' rc, fr l' red lo. 

It is :-.11).!!.!1'!-ilt•,I lhnt to hold otill.'rwi ~f' wil l br n gT('1tl hardship 
1i 1 11111111rt(1hi!1· ow 111 •1·s i 11 this st.lit'. W1• a1·(• 1111n hl r 111 :-.t'l' an y 
\'1• 1·y I-! 1·1•a1 i n11 >•1r1 a rn·t' i 11 t lH' ~11 ~1.>:<'S t i1m l'o 1· t }I(' r,•aso n t l1at under 
a Iih 1T I <-11 11 .. ,1 111 1ic111 of !ht· 1' l!1pl11,\·1• 1),. · li.1hi lit.,· thllt,.r, fa11d ihc 
,-lnn:-:t• ~h1111l d lu1n• a lihl•r;1 I <·on..;lructiu11 ) th t· m1to111ohi lt• o\rn ct· 
1nnr hr i11cl1·11111ifit·d a~ai11s t :tl1nosl i'Yt•1·y pW;!i!hl<' liuhili ty cxc:·pt 
in ; !11• 1- 11..it• n f ;1tT idl•llt s nc·1·11 1Tirt :,!' whi lt• th• ow11pr· i.-; ,11H·l'ati11g his 
t11 Ht·hi 111 • r,11· pl1•;i-.11rl· : in :ill stH•h r ar.;P~. as th(• law now stands, the 
0\\ m• r ol' :lw 11rn,·hirw mnst l'<IIT_\' his own r isk 1111d protect himsr lf 
il!.!'Ui ll "i l lt1~-" "' tin• t•.·p1•1 •i! t• nr 1· :ll'p mid l ;1 11ti1111 i 11 t1pt·1i1li 11;_! his 
111;lf'h i111 •. '1'0 ° 1·1•q11il'f' lhi!-i l" illlnot he> said to la- n harch;hip. th · 
~;1l'tl_r nf th1• p11hlic• in its use of th C' sll'C t-.i 1111d h iµ-hw1 1,\·s dcmand.::i 
11pu11 tl1r purl or th<' driq•r of an a11tor11oliil l1 tlu• hig-he-;t de>g-ree 
,,f rnn• aml <'HIi i io11, rmd it is 1111ly whc11 inj 111·y rl'St llts from th 1~ 
Incl< of ~m•·lt c•ar◄ 1 nnd <.·au tion that li:-ihil ily follows. 

Olli' co rwl11siu 11 , thc 1·<'fol'('. i~ tlwt Vi1,11nlty ins11 n111c·,· c•ompnnir ~ 
11my 1111!1~11 su<'lt ins111·anc·l' <•c..11it1·11C"ts a~ ,\'OIi r1 •fc 1· t o in _vo 111· lc1Jer 
nnl~v i11 1•:1-;ps wh,•r1~ t hf 1wrso11 i.;r 1• kin.1? SUC'h ius11n1 11 c•(' c·o 111 cs with ;n 
tlu• f1•rm "l'n tpl o.,·t• r '' a~ 1:st:>d in t h., S<H"lih•d 1•111 pln~·••r., 1 liLlhility 
<· lumw nnd i11 d1•tcr mi11in!! th is qu~stion tll r hn rndcst 11nd moi,; t 
li hrrnl (·Ons tn1t·l io11 shou ld b<' p11t. 11 po11 t ill' 11•r111 •· em p loyl'.' r. 1 ' 

Respeetf111ly . 

O.-tolwr 11. 1 ~On. 
11oN .• JollN L . BLK\KLY, 

, ludi/ o,- of Stal,. 

II . W. IIYERS. 

. I llm·nry Oeurrnl of l nwa. 
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BOARO Ot-' E ouC.\TIOX- FIN.\K(;E C'u MMITTl::1::- ENTITLED TO 'l'RAV

EI.ISO E,:PE,<SES.-( See also opinion dated March 3. l!ll O.) 
GEN'T LEME:,.;: I a m in receipt of your seeretnry 's commu nication 

of the 11th instant, in which he snys: 
•· J am directed by the exeeuti,·c council to request of yon 

your opinion as to whether the memhers of the financt~ com
mith.•c of the Iowa stnte ed11entionnl bon rd would , under the 
prov isions of chapter 170, acts of the thirt y-third general as
sembly , be authorized to charge ex penses in r urrcd in traveling 
to nnd from theil' homes nnd whether t.hcir liviui:r expenses io 
the eity of Des Moines arc to be included as traveling expcnse3. 
Your attention is called to the fa ct that section 8 of the act 
provides f or the furnishing of the mf•mben,c o f the fiuane t.• com
mittee of offi ces which seems to be practieally ns the offices of 
the board of control and stale offi cers which are furn ished by 
law. 

'· This finaru·c connnittec haf-l filed c lnim'i for livi n~ t•xpe11ses 

whil e in the citv of Des )foincs which arc not paid for mem
bers of the boa;d of con trol or other stale offi cers. Under the 
provisions of the last two sentences of section ll , the travel
ing expense of members of the fi nance committee seems to bi, 

covered by statutory pro,~sion . The members of this commit
tee are charging traveliug expeusc to and from their homes 
whi ch arc not at th e location of state institutions under their 
control. 

" Your opiaion is tl csircd as to wh r.1 her the provisions nf the 
stntutc are broad enough to warrnnt the executive coun cil in 
auditing claims for such ex pense. The exeeutive council having 
before it claims covering such items requests lhnt you give this 
matter your earliest conven ien t attention." 

ln n,sponse thereto I submi t th following: 
Section 6 of the Act in question is as follows: 

" The said board of education shall appoint n finance com
mittee of three from outside of its membership, and shall desig
nate one of such committee as president and one ns secretary. 
The secretary of this eommittec shall also net as secretary of 
the boa rd of ed ucation nnd shall keep a record of the proceed
ings of the board and of the committee nnd carefully P"'· 
serve nll their books and papers. All nets of the board relat
ing to the management, purchase, disposition, or u~ of land8 
or other property of said edu entionnl institutions shall be en-
7 
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tercel of record, and shall show who are p__resent and how each 
member voted upon each proposition when a roll call is de
manded. H e shall do and perform such other duties as may 
he r equired of him by law or the rules and regulations of said 
board. 1'ot more than hvo members of this committee shall 
be of the sarn.e political party, and its members shall hold of
fice for a term of three years unless sooner removed by a vote 
of two-thirds of the members of the state board of education.'' 

Section 8 provides for an office at the seat of government, and ,3 

as -follows : 

'' The board and the finance committee shall be provided by 
the executive council ,,,ith suitably furnished offices, at the 
seat of government, and shall be also furnished with all nec
essary books, blanks, stationery, printing, postage, stamps and 

··such other office supplies as are furnished other state officers." 
The compensation and expenses of the board and the finance com

mittee are covered by Section 11, which provides as follows: 

'' Each member of the board shall be allowed seven dollars 
for each day that he is actually and necessarily engaged in the 
performance of official duties, not exceeding sixty days in any 
one year, and mileage at the rate of two cents per mile, by the 
nearest traveled and practicable route, in going from his home, 
to the different institutions, or to other places, and in return
ing to his home when on official business. 1\ferribers of the 
flna~ce committee shall devote their entire time to the work oE 
said institutions and shall receive a salary of three thousand 
five hundred dollars, ($3,500), a year. The members of the 

' finance committee and other employes shall be entitled to the 
necessary traveling expenses by 'the nearest traveled and prac
ticable route, incurred in visiting the different institutions, or 
other places in the state, and.returning therefrom when on offi
cial business.,, , 

·From these provisions, when ~onsidered with the entire act, I 
atn convinced ·that it was contemplated by the legislature that the 
members of the fin.'ance committee would have their headquarters 
in tli.e office at the seat of government, and that when not occu
pied. \n ·v~siting the edt1cational 'institutions covered by the act they 
would be engaged in the work of the department in the office at 
Des· '.M~ines and it is my opinion ·that the members of the financ,~ 
crilrih:iittee ~re only ·.~ntitled to 'traveling expenses, which, of° ·coursP., 
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" ·ould inelude hotel bi11s. wlH'n Yisitin~ the <liffe.l"t'nt instit.ntiou~ 
and other places in the state on official business. 

Rr1.pectfnll~·, 

Octobe1· 13, 1900. 

H. ,v. BYERS, 

.ttlon1cy General- of Imra .• 

To THE IloNoRABLE ExECCTJ\'E Cou:-;-cnJ, 
of tlic Statr. nf Iou:a . 

INSURANCE-Bx~:K DEPOSJTS.- lrnmrance eoYering the ''safe-keep
ing" of moneys, stocks aud honds is lawfn l. 

Sm: I am in receipt of your comrnnnication submitting Pl'.O
posed articles of i11corporation of the Iowa Bank Deposit Insurance 
Company, whose object is defined by its articles to be '' to insure 
the safe-keeping of books, papers. monr\rs. stoelu,, bonds and all 
othc1· personal property lwlong-ing- to pPrsons, firms and coi·pora
tions and · deposited with state, 11ational and · privatr> banks and 
trust companies and to receive them on deposit,'' with the provi
sion in said articles that no policy shall be iss1i.ed · until snch bank 
or trust company }ms lJeen exmnined by the company's examiner-
and the same approved. · 

You request an opinion as to whether such insurance is author
ized under the provisions of parngraph three of sect.ion 1709·sup
plement to the code 1907. 

After careful consideration, I am of the opinion that such in
s1,rance is fairly covered by the language of said section, that the 
same is not· against public policy and is, therefore, lawful. 

In a former opinion given by this department., it waFI held that 
a company could not be lawfully organized for the purpose of· in
suring individual depositors against losses by reason of bank fail
ures. That opinion rested upon the proposition that the money of 
the depositor, when placed in the bank, became the- property of the 
bank and hence, the individual depositor had no insurable interest 
in such deposit. 

Th~ further reason for such holding was that to authorize such 
insurance would tend to unsettle business and ·bc against public pol
icy for the reason that the volume of insurance written would de
pend upon the suspicion and distrust which the company would , be 
able to create in the individual depositor. 



I 
. ! 
I I 
I I 

I I! 
'I 
'I 

:1 

I 
.I I ti 

, il 

REPORT OF ATTORNEY-GENERAL 

These objections are obviated by the plan now under eonsider-
11.tion, the insurance being taken by the hank and not by the de-
positor. . 

The further objection usually urged against the insuring of bank 
deposits that it compels the solvent, careful banking institutions 
to pay the Josses of the carele1;1s apd insolvent institutions does not 
obtain in this ease for the reason that each bank is to be carefullr 
examined before its risk is taken by- the company and for the 
further reason that the insurance is voluntary on the part of th(' 

bank and is not made compulsory by statutory enactment. 
Respectfully submitted , 

October 27, 1909 .. 
HoN. JOHN L. BLEAKI,Y, 

Auditor of State. 

II. W. BYERS, 

A.ttor-ney Ge11eral- of 101-l'a. 

Hoo CHOLERA SERUM-ESTABLISHMENT OF LABORATORY TO MANU

FACTURE-CITY ORDINANCES GoVERNING.-Where imch labor
atory is established a considerable distance from dwellings and 
kept sanitary there would be no violation of ordinances. 

'SIR.-'-1 am in receipt of your communication of the 27th inst., 
-enclosing plat of leased premises upon which it is proposed to es
tablish laboratory and other necessary equipment for the manu
facture of hog cholera serum pursuant to the provisions of chapter 
1.51, acts of the thirty-third general assembly. 
· You adTise that the land while lying within the incorporated 
limits of Des Moines, has heretofore been used for fa-nn p~rposes 
1lnd that the ·buildings would be established a considerable distance 
from any dwelling house or the property of another. You request 
~n opinion as to whether the establishment of this laboratory would 
be in violation of the ordinances of the city of Des Moines. 

It is my opinion that if the laboratory is established at the place 
indicated by you in your plat and if the same is thereafter con
ducted in 11- careful and sanitary manner, it will not be in violatio1t 
of my ordinance of the city of Des Moines. . 

Respectfully, 

October 29, 1909: 
DR. PAUL o. KOTO, 

State Veterinary Sttrgeon. 

H. w. BYERS, 
Attorney General of Iowa. 

, , 

i. . 
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H U NTERS' LrcENSF. FuNo--FrsH AND GAME-USE OF FuNo.-Thc 
fish and game fund may be nsed to r epair a dam in a. lake to 
prevent escape of fish and to provide shelter for p ersons caring 
for dam . 

G ENTLEMEN .-1 am in receipt of the comm1111ic1ttion of your sec
retar;v of date October 29. 1909, in which h e says: 

'' I am directed by the exeeutive council to r equest y on I' 

opinion, in writing. as to whether under the provisions of sec
tion 7, chapter 154. acts of the thirty-third gerwral n.ssembly. 
the executive council would be authorized to audit accounts for 
t.hc expense of erecting a small honsc, which would accommo
date an cmploye of the state acting as deputy game warden . 
at the outl et of Okoboji lake nod for the expense of keepinµ-• in repair the <lam at said outlet and the removing of moss and 
other obstructions that may gather upon scrren placed acros.<i 
said outlet to prevent the escaping of fish. 

" It has been represented t o the cxecnti vc council that th() 
darn at said outlet has repeatedly been blown out by violators 
of the law; that there is no place for the deputy game warden 
to live near said outlet; that the presence of some person at the 
outlet a considerable part of the time is necessary to proter.t 
the da1n; that to prevent the fish escaping from the lake it j!'I 

necessary to maintain a screen over said dam; that to place n 
screen across said outlet without arrangements for having th,j 

. same kept clean of moss and other obstruct ions would re
sult in holding back the water until the same would flow over 
the screen allowing the fish to escape and also holding back the 
water so as to raise the water above the high water mark upon 
the lands of abutting property owners, contrary to law; that 
there seems no way to accomplish the ends sought except fo•: 
the state to provide a small building for the residence of a 
deputy game warden to perform such service. 

The Okoboji Protective Association has at its own expense, 
following the refusal of the board of supervisors of Dickinson 
county, to comply with the provisions of chapter 258, acts of 
the thirty-third general assembly, erected at the outlet of Oko
boji lake a substantial dam and has paid the entire cost of saiJ. 
dam except the sum of one hundred sixty-five and 20-100 
($165.20) dollars, which the .game warden of the state is will
ing t,, certify as expenses unclei- the provision of the statut~ 
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first above e;ited, if the law authorizes the same. Does the law 
authorize this?'' 

!n response thereto I have to say that section 5, chapter 154, acts 
of the thirty-third general assembly, provides: 

'' An applicant for a license shall fill out an authorized ap
plication blar,k and subscribe and swear to it before the countv 
auditor, or a notary or justice of the peace. Before the licen;e 
is issued , the applicant, if a resident of the state of Iowa, shall 
pay the county auditor the sum of one dollar ($1.00) as a li
cense fee, and if a non-resident of the state of Iowa, shall pa:r 
him the sum of ten dollars ($10.00) as a license fee. These 
foes the county auditor shall pay at the end of each month to 
the state treasurer, who shall place them to the credit of a funJ 
known as the fish and game· protection fund." 

Section 7 of the same act makes provision as follows : 
"The state fish and game protection fund shall be used for 

the payment of the expenditures made necessary under the 
provisions of section 2539 of the code, for the traveling, con
tingent and office expenses of the warden; for deputy wardens' 
salaries and expenses; for the protection and propagation of 
:fish and game; for fathering and distributing fish in the pub
lic waters of the state; for the care and preservation of the 
l'akes of the state; for the expenditures made necessary under 
the operation or . enforcement of this statute or any other laws 
enacted, affecting the :fish and game service; and shall be paid 
out only on verified vouchers approved by the executive coun-
cil." · 

These provisions, when considered with the general fish and game 
laws of the state, make both the items referred to by your secretar,\T 
a legitimate and proper charge against the fund collected under 
said chapter 154, and ·your body has ample authority to audit and 
approve expense bills covering the items referred to. 

Respectfully, 

November 2. 1909. 

H. W.BYERS, 
Attorney Gener<1,i of Iowa. 

To THE :a:oNORABLE_ EXECUTIVE CouNCIL, 
of' tke_ State of .Iowa,. 

.'(~ 

' r:;~ I 

/,, 
... ,, 
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RAILROAD RATEs,-Railroads having two routes. between given 
points may charge transportation rates for shorter route to pa
trons traveling the longer route. 

GENTLEllEK: I mu in receipt of a eornmunication from your se~
retary of date November 9th, in which he says: 

"A. question has arisen before this board upon which they 
desire your opinion. A railway Pompany has two lines of rail
road between two given points. By one line the distance iiJ 
101 miles. By the other line the distance is 110 miles. Recent
ly tbe routing of some of the trains has been changed to the 
longer line. This wai-; done. as is alleged by the railway com
pm•~· - for the lwHC' l' a(•eommodritinn nf tlw trnveling pnblic~ and 
qnickel" service. People are complaining that the trains they 
desire to take now are run by the longer route for which they 
are required to pay extra mileage. 'l'he question upon which 
the board desires your opinion is this: Can the railway com
pany make the charge for passenger and freight service by its 
longer line between two points the same as by its shorter line 
between the same points without violating the Iowa ~tatute 1'' 

In response thereto I have to say, if there is nothing else in. 
volved in your question except the charge between two points served 
by a given railway company, assuming, of course, that the rate 
charged for transportation over the shorter line does not exceed 
the legal charge for the distance covered, I know of nothing in the 
law of thh; state that would prevent the carrier from charging the 
same rate over its longer line between the same points. 

Respectfully, 

November 13, 1909. 

H. w. BYERS, 

Attorney Geneml of Iowa. 

To THE BoARD OF RA.U,ROAD CoMMIS."lIONERS. 

MINERS--ESCAPE SHAFT.-The law makes it mandatory upon mine 
operators to furnish means of ingress and egress to employees 
at all times. 

Sm: I am in receipt of your communication or the 6th instam; 
advising that some of the mines of the state are equipped with 
hoisting apparatus at the escape shaft instead of stairs, and in such 
cases the hoisting appliance is only ready for use at certain times 
of the day. You therefore submit the following question: 
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Has the mining company the right to determipe arbitrarily the 
time the escape shaft shall be utilized as an outlet to the employees 
of the mine, or must this escape shaft be ready at all times for in
gress and egress to the employees while the mine is in operation 'l 

Section 2486 of the code provides in part as follows: 

'' The owner or person in charge of any mine operated by 
shaft, or one having a slope or drift opening in which five ot· 
more men are employed, shall construct and maintain at least 
two distinct openings for each seam of coal workeJ, which in 
shaft mines shall be separated by natural strata of not less 
than one hundred feet in breadth and in slope or drift mines 
not less than fifty feet in breadth, through which ingress and 
egress at all times shall be unobstructed to the employees, and 
in slope or drift mines shall be provided with safe and avail
able traveling ways; all traveling ways and escapes to be kept 
free from water and falls of roof. All escape shafts not pro
vided with hoisting appliances as hereinafter provided shall 
have stairs at an angle of not more than sixty degrees in de · 
scent, kept in safe condition, with proper landings at easy and 
convenient distances apart. He shall provide all air shafts 
where fans are used with working fans for ventilation, and 
those used for escapes with suitable appliances for hoisting 
underground workmen, at all times ready for use while the 
men are at labor, and no combustible material shall be allowed 
to be or remain between any escape shaft and hoisting shaft, 
save as it may be absolutely necessary in the operation of the 
mine." 

In my opinion this ·section, properly construed, makes it manda
tory upon the mine operators to furnish a means of ingress and 
egress at all times to the employees while the mine is in operation. 

November 23, 1909.· 
MR.· EDWARD SWl!lENEY, 

Respectfully, 

State Mine l?ispecto/". 

H. W. °BYERS, 
.Attorney General of low•. 
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SCHOOLS-At:THORITY OP BOARD TO FIX DAYS OF ATTENDANCE FOR 

PUPILS.-A school board does not have authority to arbitrarily 
require pupils to attend school on Saturday instead of 1\fonday. 

Sm: I am in reeeipt of your com1mmication of the lGth instant 
i1..t which yon state that a school board by resolution has declarei:1. 
that Tuesday. "\:Vednesclay, Thursday, Friday nnd Saturday should 
be and constitute the sehool days of t•ach week in all the schools 
under its jurisdict ion. and ther l' fore snhmit the following question: 

H as the school board the right to declare these days as the 
days upon which th e schools under its .inrisdiction shnll be mnin
t:aincd ; if so, can th e board enforce the provisions of. section:'! 
2823-a to 2823-h against tl1osc who obsereve Saturday rather than 
Sunday as the day of worsl1ip . 

The statute does not specifically name the days upon which 
f-choo]s shall be held . In a number of places, however, it states 
that school shall be held during five days each week. 

It has been the universal custom in our public schools, es
pecially in all ~partments up to and including the high school, 
to hold school for five consecutive days each week commencing 
with l\fonday. 

If a school board is authorized to designate that schools shall 
lw permanently held upon Saturday, instead of some other secu
lar dav of the week, it would result in a permanent discrimination 
ao·ain;t persons who observe Saturday as the day of worship. If 
n7e board may arbitrarily designate that all schools under its jur
isdict10n shall be permanently held on Tuesday, Wednesday, Thurs
day, Friday and Saturday, it may also designate l\fonday, Tues
day, Wednesday, Friday and Saturday, thereby having a vacation 
in the middle of the school week; or make any other arbitrary ar
rangeme~t so long as school is held upon five secular days of each 
week. 

This being true, I am of the opinion that it is not within the 
power of a school board to arbitrarily designate different days upon 
which school shall be permanently held in the schools under its 
jurisdiction. 

I am of the opinion, however, that it would be entirely lawful 
and proper for a school board to designate any five secular days 
in the week as the days upon which school shall be held in case of 
emergency, tempo;ary in its nature, or in the event that special 
circumstances or contingencies arise making it advisable so to do. 
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The board would clearly have no authority to compel any person 
to attend school upon Saturday who observes such day as a day 
of worship. 

1\ovember 24, 1909. 
HoN. J01-1N F. Rmas, 

Supm·intendent 

Respectfully submitted, 
IL w. BYERS, 

Attorney Geneml of Iowa. 

of Public Instructio11. 

TELEPHONE COMPANY-ASSESSMENT OF PROPERTY.-Where a build
i:~1g is not used exclusively for telephone business but par
tially leased for other purposes it should be assessed same as 
other property. 

Sm: I am in receipt of your communication of the 16th instant 
enclosing correspondence of J. G. Holmes relative to the assess
ment for taxation of a certain building owned by.a telephone com
pany, and requesting an opinion as to whether said buildino
sho~ld be asse~sed as property used for telephone purposes ex~ 
clmnvely by sa1d company, or whether said assessment is governed 
by the provisions of section 1330-e code supplement 1907. 

Section 1330-e prov:ides as follows: 
•:1;1and, lots and other real estate and personal property be

longmg to any telegraph company or telephone company not 
use~ exclusively in its telegraph or telephone business shall be 
subJect to assessment and taxation on the same basis as othe::
property of individuals in the several counties where sit
uated.'' 

In view of the prov1s1ons of this section, the only question for 
dete~ination is whether the building in. question is actually used 
exclusively for the telephone business. · 
. It appears that two families live in the upper story of the build
~ng; that _ th~ forema~. of the telephone company occupies rooms 
m t~e bmldmg for hvrng purposes in order to be in easy access 
to his work; but that_ the remaining rooms used for living purposes 
a_re leased to an ordmary tenant who has no connection with tbe 
telephone company or its business. 

In_ my o~inion the leasing of a building to a person for hire 
who 1s not m the employ of the telephone company and who ha., . 
conneetion therewith, negatives the idea. that the same is usea.8 e:~ 

REPORT OF ATTORNEY-GENERAL 107 

elusively for telephone business, nnd therefore, t.he 11ssssmrnt 1if 
said lrnilding so long as it is not used exclusively fo1· t.elephon~ 
business should lw gov1~rned hy the provisions of section 1330-~ 
supplement to the eodt• ,. 1907. 

This is ekarl:-,· the doetrine announced by our supreme court 
in t.he ease of ChicrrffO. Jforli11!JI011 & Quincy N01'./l('ay Company v 

Rhri11. 135 Imn1 , 40-:1-. 
I retnru llrrrwith the eo1Tespondrnre. 

Derember 24. 1909. 
Hox. A. II. D .\VISON. 

Yours Yrry truly, 
II. V,.'. BYERS, 

_-lttorn cy General of Iowa. 

8 ccrrlary EJ"cc,tiil'c Counril. 

!NS.\NE PATIE~'f~- LJ.\BILITY <W (',,,--:-,;'I'\ ' . ('rll\li\'l!TTl:s;<: P.\'l'IENTS 

\VHERE 1'11Em LE:; :\!, HE,;mE"!\ CE I:-- TN Axo'J'TlER C'ot 1NTY.

Counties r.ommittiug a pati<'nt should pny C'X[)ClHi<' of 1·mnmit
ment, care, etc. , and 1·ollf>r'.t amount from r~ounty of patient's 
residence, 

Sm: I am in receipt of your communi~ation of the 27th in
stant requesting an opinion as to the duty devolving upon a county 
committing an insane person to the state hosiptal for the ihsane 
to pay the expenses incurred in the investigation aud commitment, 
including the cost of care of the patient in the state hospital, m 
the event that the legal settlement of the patient is fmmd to be 
in another county. 

In my opinion the county eommiting an insane patient, where 
the patient's legal settlement is in another county, should pay the 
expenses of investigation and (•ommitment of the patient, includ
ing the care of such patir.nt in the hospital, in the first instance, 
and then proceed as hy la\V prescribed to rerover from the county 
where such insane patient has a legal settlement, the nrnot1nt ex
pended by tlle eounty in making the commitment. 

Respectfully submitted, 

December 29, 1909. 
HON. JOHN L. BLEAKI,Y, 

Audito,· of State . . 

H. w. BYERS, 

Attorney Geneml of Iowa. 
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SHORT CoURSE-RIGHT TO RECEIVE STATUTORY AMOUNT FROM 

STATE T&EASURY.-By complying with all the provisions ')f 
chapter 109, acts of the thirty-third general assembly, a "short 
course" is entitled to $75.00 in addition to the appropriatioil 
of $200.00. 

' 
Srn: I am in receipt of your communication of the 7th instant 

requ,esting an opinion as to whether you as auclitol' "w ill be justi
fied in issuing warrant on request of the citizen,; of nu,. county 
holding a 'short course' where the officers of said · sh11 l't cours~' 
hold they are entitled to forty per cent of tlw mnoun1 paid by 
them in premiums and limited at $200 plus the $75 as provided in 
section 1675 supplement to the code, 1907. '' 

Whenever one hundred citizens of any county in the state that 
does not have a county or district fair receiving state a·id shall 
organize what is known as a "short course" in the manner pre
scribed by section 1, chapter 109, acts of the thirty-third general 
assembly, and shall thereafter comply with all of the conclitiomi 
of said section, said "sliort course" is entitlcd · to receive from the 
state treasurer a sum equal to forty per cent of the amount paid 
in premiums, but not to exceed the sum of $200. Jn anv countr 
not holding a regular farmers' institute where a '' short. course;' 
is held, the said "short course" may, in addition to thP, sum here
tofore mentioned; receive the sum of $75 as specified in section 1675 
supplement to the code, 1907, by complying with all of the pro
visions of chapter 109; acts of the thirty-third general assembly. · 

January 11, 1910. 
HoN. J. L: BLEAKLY, 

Auditor of State. 

Respectfully, 
H. W. BYERS, 

Attorney Geneml of Iowa. 

REPORT OF EKPLOYEES.-Institutions under board of control not 
required to report under sections 2474 and 2475 of cod~. 

GENTLEMEN: I am in receipt of your letter of the lOtl~ instant 
in which you say = · 

"Max E. Witte, superintepdent of the Clarinda state h08-
pital at Clarinda2 Iowa, has sent us a blank received. bv his 
engineer from the commissioner of labor of this state: nnd 
marked employee's statistician blank. This in terms requires a 
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report nuder sections 24i4 and 2475 of the code. 
As this is the first request of the kind ci1llerl to our atten

tion .rnd there are many employes of different cl~es in the 
state institutions under our cont.rol ,-lleads of institutions, 
assistants, medical officers, stewards, st.orekP.cpe,·s, hookk~epers, 
stenographers, pharmacists, cooks, bakers, attern1nnts, nurses, 
cleaners, engineers, electricians, :firemen, farmers, .farm hands, 
shoemakers. tailors, carpn1t.ers, guards, gardners and dnirymen, 
we desire your opinion upon the following points: 

l. Do the sections specified apply to any stntl~ institution un
der our control? 

2. If they do to what classes of em_ploycs do th•..>y apply, 
and what are our duties?'' 

In response thereto I have to say, that in my opinion ncithce of 
the sections referred to apply in any respect to rrny state imit-i
tution nnder the control of your board. 

Ja.nuary 11, 1910. 

Respectfully, 
H. w. BYERS-, 

Att01·ney General of Iowa·. 

To THE HONORABLE BOARD OF CONTROL 
of State Institutions. 

T,\XE&--lfNPAID TAXEI'; A LL\.BII,I'l'Y IN LATER AssESSMENT.-Taxes 
become a liability on December 31st although not payable until 
the day .following, and may be listed among liabilities of an 
insurance company. 

SIR: I am in receipt of your communication of the 17th instant 
requesting · an opinion as to whether an insur~ce company r~n
dering the usual annual statement to _the auditor of state of its 
financial standing at the close of busmess December 31st, 1909, 
should treat the tax levy of 1909, payable on and after January 
1, 1910, as a liability. 

It is my . opinion that the liability :for the tax for_ the year 1909 
being definite and certain on the 31st day of December, 1909, that 
the same should be treated as a liability in the annual statement 
even though it is not payable until the day following, to wit: 
January 1, 1910. 

January 20, 1910. 
HoN. J. L. BLEAKLY, 

Awlitor of State. 

Respectfully, 
H. W. Bnms, 

Attorney General of Iowa. 
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(:o\ t-: 1t:,,: ) 11-::-:T Bo:--:n .... - l 11· 1.c 11.\ :-- E in· B.\:-:1,~-Dr:at ·cn o:,; 1:--: T .L\ 

_\Tlux.- \\' 11 1• 1•,. h111 1ds :l l' f' p11 n· ln tst·d i11 )!Ood foi1 h an d JiPl l"nr 

t h1• p ill p, v,.;r, of' nr,1idi114" ii1xn t ion th t' ho11ds s hould bi} dr•dndcd 
-f r-0111 1nx ;1hl1• p1'1 q 11 •rt,,·. 

~1 11: I :mi i11 r•'l'l' ipt of .,·0 111· c·cH 1111111ni(•ation of tl1 r 17t h instc111t 
rH.l\'i :,:i n~ tlwt tlw 1'f'l'1W,ls of !-l<n11 1• or th<' sta te and sav ings banhs 
op,•r;:i ill:.!" 111 11li·r lht• J.1ws of lmn1 1·,·,·1 ·Hl thP f;wl !ha t s11e h ba nks 
d 11 r i1 q.! tlw l;1$1" .J 11 y~ 11f UPt·r111b l' t' iss 11,~ c·r•r tifi r· ntPs of d C' pns i1. anrl 
ir, ~nrn ,, f'Hf-<•s. tl1 Pir ncit ,~~ to t•('rt ain iwl i\'id n:ils . r nnncc-t<'cl wi th 
1rn l ic ·n nl l:~ml-::s. 01· fo 1hc.• bank ifs :• IC located in Cliieagoi for n111nu11ti,; 
nmnin;.: l'rc,111 mw-lin lf 1o t!i (I l•nt·i,·c nrnount of t hPi r r npital s tnek : 
1hat ~:lid t·r r tificnlPt- 11r noks rirc, Sf'n t to ('hi c:1 g11 and the hnnl,s 
nrr- :,;nppn!,:n l to hr r•rf'Cli trd on th(' books uf th ~ C' hicn~o brinks. 
Th,· C'hi\·Dgu hn nk in turn i!,s11es the 1·cc('i pt to the Town hnnk to 
th,· dl'1".· I 1 hut il has ou <lr•opsit iu (' hi l..' il :,!O g-m·e r11111c11 t boutls tn 
the :m1t)tmt o f lhc c·Pr tifieah• or ::o1c-, 1he 1..:muls nc ,·f1 r bei ng iu th 1..· 
possf>ssion or th (• hauk. These bol)ds an• d1·due t·ed ft-om t lie as~·cs-.
me11 l nf t he lo\\'a hnn k. Yuu sulJmit t lw foll owi ng q ut'S1.ions : 

" f'in:f . ls it a legal tra nsae tiou fnr H Rtnf'e or s1Hi ngs lmnl, 
to hor ro w monr·y fo r the pnrpos(' of hnyin g g-o y1 •1·1111 wnt ho11ds 'f 

' 1 Secrw<l. Ts it n bon n fid e t r:u.1~ar l iun fo1· a stnte or saYings 
bnnk to purchase tl lC'S•"' honds as stnlccl in th e first qurst ion 
nud not r,•r1•in• thr 111 lo holcl ns :rn n!-:St"'I nf thr bnn1' ? 

" '/ 1llird. l s it l<'i.wl fn r th e snid s ln1 (' or fiavi11g-s bank to d L'
cl1 H·t bc1n ds so p111·l'hlls('d frnm th r i1· l inhili t ics (or assessml'nt 
11 11rpos,~s. 

F o1· the sa k<' of h1•cy it~· 1 r slrn ll nnswr r ~c ner;il ly. 
The,·" is nothing in the luw whi ch prohi hi ts n Uauk frorn in,·, •st

ing in g-O\'Crumcnt born ls. If: this mny be done at one time, it may 
be lloiw nt nnot hcr. As to whether th e amount invnstcd in go\'
ci·nnumt hon <ls rnny bf• dcdu ct('d fo r the purpose nf tnxa1ion , ii-1 
to ht· dcl('1·rnim•d the refor<' by the n nt11rc of th e t1·a11sa ction in 
q 1wstinn. Jf thrn\ is rtn nhsol n1 e ~oocl fnit- li p1n·chns;c by th e han :\'. 
ol 1 Ii (' g-Ov(•l' 11111f•nt, honds, th e d('clnct ion ma,\· lie mnd e e,· 11 1ho11µ-h 
t hr p11rcha:-.r if. not 111ad c- 11u ti1 in n ccl! mbc1· ; hut if H1erc is nu 
i·N il purchase. but only a preteuclcd investment accomplished b )r 

u form of Uookkrr ping, no deducti on s l1 ould be mad,, because the 
lnw ,dll not sn netion nn C'Ynsion of t his nature. 

Yours very truly, 
IT. W. BYERS, 

A ttnrney General of fowa. 
Jonunn· ~l . 1910. 

J-Tol\". Jo1iN L. B LE.\J;LY, 
Auditor of S tat e. 
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Lo.\~ .\ KO Tn1·:--T f \ ,.~1 1·.,s- 1E. · (' ., 1·1T_, 1, S T11ci, P .,1iJ l 'P.- l.oa n a nd 
trust cornpa 11i t.•s must. haYC' r·apitnl :-;! rn· k pnit.l up in thr a11101 111t 
HS spPC' ific- d in sr<' tiou 1~-t:"l of f'Oll<> s11pph•nt1· 11 i. 

~rn: I nm in r•• ('f"ipt of rour co1J111111nil'ntin11 nf 1·ccc- 11 t dat-.: rc
c,twst inµ- :rn op ini on as 10 whethe1· 01· 1wt a Jon n ;111cl t1 •11fi t ,. mp:m:; 
lllllst ]1a\'c i l s c·np it:d st Ot.: k fully paid . 

1t is my opi niou 1hat :i loan :wd tr11sl ro1np:m.,· 11111st haw• :1 

paid up C'O pitnl n:-. s peC'i fi C'<l in S(' (' tio11 1s -1-:1. ~11 p plt •IIH' n l to th (! 
code, 1907, uf not, less l h;rn tC'n thous:1 111..l doll a rs in c itic.;, towns 
01· villa~rs 1rn vi n~ :i popnl ntion of t C' n tho1 1snnd 01· le~s : mid a 
paid 11p ca pifal ,, f' n ol IL•SS than fi ft., · th usancl d nllnrs iu c ities 
l11n· inµ- a gr<•nkr µopu lat ion. 

If th is :-ectio11 of th (• l11w i<.: c·ompli ed with , lu:m·1' \'1.:.'r, [ am of 
t he opin ion t'ha t tlt cre is 11 0 pnw ision of th e lnw p 1·ohi biling such 
c-ornpaui l'S Crom havi111? nn n11thorizc: t.l rn pita l in (' ~;ccss of that 
\\'hich is full,v pn irl. 

Hcsp('r f fu l1y . 
II . W . B ncns, 

A tlonlf y Gc11c ml of loll'a. 
P ebniary 1, mm. 

IToN . Jo 11 ~ r_.l. RLE,,1{1,Y, 

.-hulito,· of Stal e. 

R , vtNOS BA1"K H t-:~Jo": R\' Jo.:-·\v11 F.1u.: Ih:ii:;El~Y E ) TAY H E DEPOSITEO.

'rho ancl it.or of stntc 1lOC'S not hav(' th" authol'i ly to d irect 
wh crf' snv in J?s hnnks nw y clep~ it thei r rcr;ervc. 

Srn: 1 mn iu 1·Pcei pt of yonr co111mt111ieation r C' qn csti ng nn npi n
io11 as to whctl,cr your depart ment has the outhor ity to d irect 
the nu11111er nncl plnre in wh ich stale and savings banks may de
posit th eir r(1sfrv(' i that is to sny. yon desh·c to be advised ns to 
1·.hctl\c r yo u hal' t he autl,ority to prohibit a. sa\'in~s bank from 
d l' posit.in~ its resr rvc in n. na1ionnl bnnk. 

1t is my op inion tlrnt the su pervision and authority of the nu<li
to1· is not suffieif'lntly cornprehrn~ivc to permi t l1im to c.l ircct the 
plu ee where t he rcser1·e of savings ba nks shall b~ leposited , unless 
}J1J has reason tn b li eve that the bnnk in which the reserve ii:c 
1!q>0sitecl is in an uusnfc or questionable condition, in whicl1 event, 
hr may direct that it be deposited in some safe place. 

Where savings banks deposit rese rve in national banks and your · 
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·department desires to ascertain the condition of the national bank 
I suggest that you take the matter up with t-l1e. federal bank e~~ 
aminers and co-operate with them ju the matter of examination 
for the purpose of ascertaining sueh facts as may be necessary 
for you to act advisedly in the premises. 

Respectfully, 
H .. w. BYERS, 

February 1, HJlO. 
Attorney (J (' nrra/. of Inwa. 

HoN. Jou~ L. BLEAKLY, 

Audito1· of State. 

RESC liE IfoME SOCIETY OF DUBUQUE--RJGHT TO .r\PPROPRL\.TION.

The Rescue Home Society is entitled to unexpended balance 
-any t.ime afte r date fixed in appropriation act and Pxccntive 
council may audit bills against such fund . 

UENTLEMEN: I am in receipt of your commullication of ,Jannarv 
-~1st, in which yon say: · 

"I am sending herewith correspondence which has passed 
between the Rescue Home Society of Dubuque and the auditor'~ 
office reiative to an unexpended balance of seven hundred 
ninety-three and 87-100 (793.87) dollars, of the appropriation 
made for that institution and which the institution greatly 
·desires to draw at this time. The executive council is not 
-certain that it has a right to audit bills at this time against 
the fund. Please advise ~ whether this unexpended appro
priation died or whether it is still available for the purpose 
for which it was appropriated.'' . 

In response thereto I have · to say, that under the act making 
the appropriation for the Rescue Home Society of Dubuque, and 
of which t:here remains an unexpended balance as stated in your 
communication of $793.87, the fund ~o appropriated may be drawn 
at any time after the dates fixed in the act, and therefore the 
unexpended balance is still available and the executive council has 
t .be right to audit bills at t~is time against such fund. 

I am returning you herei~ the papers forwarded to me. 
. Respectfully, 

H. W. BYERS, 
Attorney General of Iowa,. 

February 10, 1910. 
'T,O TBlll HONOBA.BLJII EXJ!IOlJ't.lVE CoUNon. 

of the State of Iowa.. 
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STATE BO.\RD Ot' AGRICL"LTCRE-COMPENS.\TION OF SECRETARY

SECRET.\RY ~L\y Ac1· A:-; CLERK OF ExECIJTIVE CoMMITTEE.

"\Vhere the .sel!retar;v of board of agriculture acts as clerk of 
exe~utive committee having charge of state fair, he may rc
(•eivc in addition to his salary as s1'cretm·y the amount allowed 
for clerk of council. 

SIR: I am in rerPipt of yonr comm1mication of some weeks a.go 
m whi<.'h ;von sny: 

''At a. meeting of the statl' hoard of agriculture on l:<-,ehruary 
~1st, l 90~. the following rt'snlntion was uanimonsly adopted: 

'Resolved . That the general manag<'1.ne11t nf the Iowa state 
fair nud exposition be dcleg-ated to tlw exPcnt.iv1~ cnmmitte'-3 
as 1n·ovidcd in set<tion 1657-i, C'hapter 8, of tl1e supplement t:) 
tlw code of Iowa, and the said executive committee be and they 
arc hereby authorized to em ploy n se<'rPtary or clerk nt :\ 
salary or not to exceed twelve hun<lred dollars ($1200.00) per 
year, said salary to be paid from the receipts of the stnte fair 
and exposition.' 

'' At a meeting of the executive eonnnittee on tlw snnw date 
J. C. Simpson was named as clerk t.o the executive conirnittee 
and his compensation for such service was fixed at $1200.00 
per_ annum, payable monthly by warrant drawn upon the 
treasurer, and that the time of bcgilming said service to date 
from February 1st, 1908. 

'' Does the statute under which the Iowa state fair is held 
warrant the above action by the board and executive com
mittee 1" 

In response thereto I submit the following: 
Section 1657-i, supplement to the code, in so far as it is material 

to the inquiry here provides: 
'' The board shall have full control of the state fair grounds 

and improvements thereon belonging to the state, with requisiti:, 
powers to hold annual fairs and exhibits of the productive r1\• 
sources and industries of the state. They may prescribe an 
necessary rules and regulations thereon. The board may dele
gate the management of the state fair to the executive com
mittee and two or more additional members of the board; and 
for special work pertaining to the fair they may employ an 
assistant secretary and such clerical assistance as may be 
deemed necessary. All expenditures connected with the fair 
including the per diem end expenses of the managers thereof• 
8 
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shall be recorded scparntcly and paid from the state fair 1·:•-
ceipts. «< • * • '' 

Section 1657-k provides. among other thing~. for the election 
by the stat~• hoard of agl'ieultnre of a sr.1•retm•.,- who is re11nire tl 
h• pe rform tlw dnties of that office under th c> <lirf',•.t inn of the hoard .. 
:md the section in addition prese1·ibes ccrtnin spcr'. ifie dn.ties whir:h 
must he p f' rformed by him, but does not rr.quir0 hi m to d eYotc h is 
Y1hole time to the work of the office of sec:retan-. 

Section ] 657-n of the supplement to the cock, H;nong- other tl1ing;;, 
fixP.s the salary of the secretary at not to PXPced eighteen hnndrf'<l 
($1800) dollars per annum. 

\Vbcn this qnrstion was first snggestf'd T wa;; strongly of the 
opinion th at the state board of agricnltnre thro11gh its execntive 
c-omrnittoc could not k gally authorize the -paymen t to its sec1·c
t:1.ry of this additicnal twelye hundred ( $1200 ) dollars for acting a, 
{,Jerk of the e~:ecntivr. committee in charge of th -: · stclte fair . - At 
1hat time, however, I was laboring under t h e impression tlrnt all 
r,f the recei pts of the state fair and exposition were covered info 
the statn trC'asury, and that thi.s extra clerk hire was to b3 drawn 
therefrom. Upon a more careful examination of the several pro
visions of the law creating the state board of agriculture an,J 
nnthorizin;; the holding of a state fair and exposition I find thnt 
no part of the receipts of the f air and exposition are tnrni:rl 
into the state treasnry, but are held by the treasnrer of the state 
board of agriculture, and, except in payment of premiums·, is paid 
out on warrants signed by the president and secretary tlwreof. 
'rhe board's power with respect to the employment of clerical as
sistance seems to be without limitation, and the amount of the 
compensation of clerical assistance is left wholly within its cfoi
cretion. 

These facts, when considered with the fact that the law does 
not in terms require the· secretary of the board to give his whole 
time to the work of that office, warrant the condusion that under 
existing statutes the state board of agriculture was within the law 
in passing the resolution referred to in your- communication, and 
the action of the executive committee is not open · to legal objec
tion. I would suggest·, however, that because of the question that 
might easily arise -as to the propriety of this action of· the board 
and executive committee, ·notwithstanding its legality, that the 
l~gislature at its next session be asked to amend the statute makincr 

' . . . . . 0 
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the anthot·ity h> a ppoint thl' sC't•i·etai·~- ekrk of tlw 1'Xt' : ntiH• eor11 
mittee. anu his right tn ,H'l•t•pt su('h J)l)si tiou a11tl the sa lan· that 
goes with it . rntirel~- <• lcnr: thus pnttin ~ tht ' wh ole 1natt e r l~l\Vu11d 
contrOY<'l'Sy 01· ,inst ('1·iti 1• is m . 

).[arch :J. lfllO. 
'l\TR . ,J. C'. St:\TP~OX. 

Ht'spcdfully. 
1 r. ,v. nrnw·,, 

..lfto l'l1 r !f r., 11,' ral o/ Towa . 

81' c1·t!ary Slat,· Hoard of .·lrfl"ir'11/111r1·. 

no,\lm ()[> E nl' C.\TlllX- F'IN.\X('E Co:IL\111"1'.El,-ExPt•:NSES To BE AL · 
LO\\.ED nY ExEcl;TI\. E CooNcn,.- Tlw cxe:·nt ivc co uncil mav 
1n-operly allow CX JH'llSl'S of mcml>ers of finnnr.1' committee wlie;1 
going from their homes to state institutions and othe1· plac•~•i, 
on official business. 

GEN'l'LE~rnN: I am in re~cipt of the r.omm1111iration of yonr 
secretary in whieh he snys: 

"I am directed to sny to yon that the cx:Pentivc rnuneil has 
received through yom· special eonnsel, :\Tr. George Cosson. 
a communication addressed to yon by the secretary of the 
state boa rd of education, with refcrcnee to an opinion r endered 
the eonncil by .yon as to expense allowance of the member;~ 
of the finance committ ee of the boa rd. 'J'hc board through its 
secretnry r ecites ccrtnin facts as to the board of control law 
and the law govt' rning the state board of edn<'at.ion and sub
mits r esolutions adopted hy the hoard and asks you to take 
the matter np again ,md consider the fJUestion of expense 
allowance of th e finance committee in the Jig-ht nf tlw suggc>s
tions contained in the communication. 

"The cow1eil h m; uo dcsirn otlwl' than to lie ria;h i i11 the mat
ter under discussion and being _advised by your srw,~ial coun
sel that since the fornwr opinio11 ,v:is rendered to tlrn m:ee11tiv1.i 
rouncil you prefer 110t to reviPw it c xecpt 11.pon 1·Pq11cst of thri 
executive <'ounci l. therefore, in order that the wishes of thn 
state board of education as to fnrth cr l~onsidcration of tlrn 
matter may be complied wi th you are rer1nestcd to review the 
entire subject and instruct us as to what if any modification 
you may <li•crn it proper to make of the opinion alreaLly ren
dered.'' 
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In response thereto I have to say, that in the opinion referred 
tc, I held that the legislative act creating the Iowa state educa
tional board contemplated that the members of tlw finance t·om
mittee would have their headquarters in the office of the seat of 
government, and that when not occupied in yjsiting the educ,1, 
tional institutions covered by the act they would be engaged iu 
the work of the department in the office at Des Moines, and would 
only be entitled to traveling expenses and hotel bills when visit
ing the different institutions and other places in the st{1te on 
official business. 

Since writing the above opinion the board at one 0£ its rnedings 
passed a resolution in which . among other things it h, shown that 
the business of the finance committee can be more c1mvr:nieutly 
and more · effectively transacted from the hom es of th e m embers 
of the committee than from the office at the seat of governm ent 
and at less actual cost to the state, and said resolution accompanied 
by a communication from the secretary of the board was for
warded to this department £or the purpose of securing a modi 
fication of the opinion referred to. 

At the time the opinion was written this depMtmcnt was with
out any information as to the character of the work to he clone by 
this committee and as to how it could most efficiently and econom
ically be carried on, and while I adhere in a general way to the 
01,1inion given to your body on Octobe.r 13th, 1909, I have no doubt 
that under the general powers of the executive council, when con
sidered with the provisions creating the Iowa state educational 
uoard, it would be legal and proper for your body, if in its judg
ment the best interests of the state and the institutions under this 
bo&rd warrant it, to audit and allow traveling expenses and hotel 
bHls while such members are away fr-0m their homes visiting the 
different institutions, and other places in the state on official busi
ness. 

I am returning papers ili t~e case. 

March 3 ... 1910. 

Respectfully, 
H. w .. BYERS, 

Attorney General of Iowa. 

TO THE HONOlWU,E. EXEOV:TIVE COVNOIL 
' of the Stq,te of Iowa.. 
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INSURANCE-FUNERAL BENEFIT AssocrATION-COMPI,IANCE Wn'H 

STATUTES COVERING LIFE INSURANCE.-A company orgm1ized 
for the purpose of paying funeral expen'!..;es of members must 
t'omply with the statutes regulating life insurance. 

Srn: I beg to aekno,vl<'dge receipt. of your favor of March 17t.h 
in which yon say : 

'' I quote you the following paragraphs from the governin~ 
laws of the IIani.son Burial Association of Keokuk, Iowa, 
and request an official opinion as to whether or not this nn.-l 
similar organizations may operate in Iowa, without hecomin~ 
amenahl<' to the statutes governing insnrance, more espccin lly 
d1aptcr 7 of title IX, code of Iowa: 

" Article 2. The object of this association shn.11 be to prn-
1.1ide a. pla-n for the payment, by assessm ent, of the funernl 
exp enses of each member to the amount of 011 c lw-nd1·ecl cfollar ;; 
for each member ten years of age or over, and fifty dollar,i; 
for each memher uncler· ten years of age. 

'' Article 14. 'l'he benefits herein provided ar11 for the 1rnr-· 
pose of furnishing respectable funeral and burial services 
for deceased members, and the benefits provided m·c to be paid 
to the undertaker f-urn,-ish,ing such services and not to snrvivinl-{ 
relatives and friends as death benefits.'' 

In response thereto I have to say, that with the information 
furnished me as to the methods and practices of this associatior, 
and the manner in which its business is conducted, I am of the 
opinion that this association, if authorized to do business in this, 
state at all, must comply in so far as possible with the statutes 

. of this state covering life insurance. 
Respectfully, 

H. w. BYER.<;, 
Atto1·ney General of Iowa. 

March 25, 1910. 
HoN. Jon:N L. BLEAKLY, 

A1tditor of State. 

FEEs~SECRETAIW oF BoARo oF HEALTH-How DETERMINEo--D1s

Pos1TroN oF WHEN CoLLECTEr>--AMOUNT CHARCIED COLLEGES 

I<'OR DEAD BoorEs.~The secretary o-f board of health may 
charge such fee as is allowed other officers under section 1291 
of code for issuing certificate under s~al, such fees to be tu~ned 
into ~tate treasnry. He may reqmre colleges to depmnt a 
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certain fixed amount to defray expeuse of shipment of bnr.1ics 
, to such s~l10ols _and refund any n1oney nnusecl . 

SIR: I am 1n r cN•1pt of vo 1 · • . 
• • . . • l r comm11nwatrnn m which von rer.111<•"t 

an opinrnn- · · · · 

:''i?-st. As_ to what, if any, charge should he made by the see,1·c
tm.y of the state board of hea lth for fillincr 011 t ])laill·s sllo · . 1 . • .. <l r· • .,., < \, • winer t 1e 
g1 .i es . o a certificate holder in this statr ,,·Iio ·I , • -. t b"' • d _ . . ·· · , , c cs1res O e ad -
~utte to the practic~ o: medicine in another st ate under a reci -irr,_ 
cal method, and cerhfymg to the same. 1 · 

S econd. As to what disposition sl10.11lll l 
any is to be collected. 

Je made of the fe, , j f 

Thir_d: As to whether or not there is 1:my provi '.,ion of the fa,,. 
authonzmg tl1c collection of a five dolla r for· frnn1 Jnc•cli'cal 1'1 : . 

1 l . . . •· - ., co e <Y<-<; 
or s. enoo s rf•eerv 111g- dead bodi es as J)ro,·i·c·l l · t · .-. · , • • ec m sec 1011 4946 It 
of the supplement to the eode. · - )-

Pom·th. If the collection of il fee is a11thol'ized, wbat di;;positinn 
sho11ld he made of snch fee. . 

· Fifth . If ther: is any authority for f'olleetiug the fee , what 
should he done with the f11nds now in the I d, f l · 
d .· . . rnn s o _ t Je secretnrv 

e11vcd from such a s011ree. ' 

. s!::i:th . '\Vhnt amount sbo11ld th e collep;t>s oi· scdwols " · .· _,, 
bnd11•s r:111kr 1oe~ticn 4!)4fi-b of th·• sunpl , ··11 ·-,11 t . tl rel~en 111,_ 

• • '-' • · , . : Vi O le (' ()f e. l)HY 

as expenses for such cl1strilmtion, and to whom shonld th · · . ;_ 
rnent be made, e 1rn.;1 

In reply to your first question, I will say that there bein -
statute · · · th . g no . . ieq~urmg . e secretary of the state board 0£ health to 
issue a certificate to a person entitled to practice medicine in Iowa 
f?r t?e purpose of enabling such person to be admitted to prac
t~ce m· another -~tate unde_r a reciprocal arrangement, no fee is 
f:.xed b~ law for such certificate; and if the secretary is entitled 
to fees'. it would be such fees as are provided by the g eneral statute. 

Section 1291 of the code reads as follows : 
'. '_Any officer legally c:alled cm to perform any of th f 1-lo . . . e o 
wmg services, m cases where no fees have been fixed ther f . 

shall be entitled to receive: e or, 

. 1. For drawing and certifying an affidavit, or giving a cer 
tificate not attached to any othe:,: writing, twenty-five cents. 

2._ For affixing his official seal to any paper, whether ~he 
certificate be under seal or not, . thirty-five cents; · 

3. . For making out a transcript of any public papers or 
records under his control for the use of a private person or 
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cm·poration , or n'cording artil>ks of inenrporation, for every 
one hundred words. ten cents.'' 

It is om· opinion that nu(h' r the nhove seetion. thl'.' secretary may 
make a charge of ten C<'Bts for every one 1nmdr0d words contnined 
ill the insh:nrncnt fumi8h<'d h~· him. nnd a frr- of thirty-five f'Cnts 
for attaehing the el'rtifh-at<' to whid1 ]1c 1rns atlixcd bis offfrinl seal. 

Your second qnestion r01ntes to the disposititm of tlw fops thot 
rnay be col1ected as n hove !'.<'t ont. 

Section 170-d of thP supplprneut to th1' co(fo provides: 
'' Thnt all boards, eommis:-;ions, Llepnrtnwnb, imd officers of 

state. ,•lective and a,ppoin1in~. shall turn into the state treasury 
on or hefore the fiftpr.nth <lay of paeh month all fees, com
missions or moneys collected or received during the pr0c<>din~ 
calendar month with an it<'mized statement of sonrel"S ft-0111 

which received; and shall also file with tl1e auditor of stat(\ a 
dupli r:ate of such statement: provided, howcv<'r. that. the. prn. 
visions of this act s1rn 11 not apply to th0 statP ag1·ie111turnl so
ciety, regents of the state university. trustees of the state col
lege o.f agriculture and mechanic arts and of the st.ate normal 
school, horticultural society, supreme c011rt reporter and in
spector of passenger boats.'' 

Under this section all fees collected or reeeivcd by any stat~ 
. officer for services rendered while acting in his official capacity, 

other than those officers excepted by the statute, mnst be tu-rnerl 
into the state treasury accompanied by an itemized report. 

The wording of section 1291 of the code direeting- that officcl's 
'' shall be entitled to receive'' certain fees might easily mislead an 
officer in believing that he might retain such fees,. wh<m received, 
bnt there is no legal distinction between the direction that an 
officer shall he entitled to receive fees, and a clirrction that an 
officer shall charge and collect certain fees; nnd while there is no 
lnw requiring the officer to make snch certifieate as is fm•nished in 
these cases, and while the right of the stat('. to reeowr s11ch feeH 

from the officer eolleeting the same might be open to doubt, y et in 
virw of the evident i11tent of the legislature in the r.nactment of 
Sl'etion 170-d to in so far as possible aholish the fee system with 
a.!I its attending- evils mid to n\qllirti an aeco11nti11µ; for all fem1 
rcceiYed by such officer, it is our desire to establish liy thifi opinion 
a rule for future guidimce applicable to all state departments, 
that all fees for services rendered in an ofl:icial capacity coming 
io to the hands of the officers of snch departments as arc covered 
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by se(":tion 170-d above quoted, must be accounted for and turned 
into the state treasury as therein provided. 

_In a~swer to the third, fourth, fifth and sixth questions con
tumed m your communication referring to the provisions of section 
4946-b of the supplement to the code, relating to the distribution by 
the board of health of dead bodies among medical schools and col
leges, it is our opinion that this section should have such a broad 
and liberal construction as to make the statute workable. · 

While the statute provides that the schools receiving dead bodies 
shall pay the expense of distribution, and this would mean the 
actual expense incurred by the board and the. expens0 of the party 
sending the body, yet I believe that the board would b(l atl thorized 
to name :m amount which they might require a school or colleo-e 
to dep~sit for t~e purpose of defraying any expense incurred by the 
hoard m handlmg these matters, and enough money belonging to 
any one school should be on deposit with the board, or such officer as 
they may designate to have charge of the funds, to cover the ex
pense o_f complying with requests from the srhool for bodies. The 
secretary should keep a separate account with ench school so that 
n refund might be made to such school of any unused money be
lcn ging to it in the hands of the board or officer of the board having 
rh~1:g" of snch fund; and w_e believe it would be in keeping with the 
spmt of the statute for the board to handle this matter upon such 
a plan as we have suggested. 

Any money now on hand in this fund received from medical 
institutions may be retained by the board, and such amount placed 
to the credit of each school as the records of the board show such 
institution to have paid in over and above any amount actually 
·expended by the b_oard in furnishing bodies to such school. If 
no separate account has been . kept with each school, then the 
board should make such a division of the funds as may seem just 
. and equitable, and place in separate accounts the credit to which 
-each school is entitled, and retain such amount to meet the ex
pense of future transactions with such institutions. 

Yours respectfully, 

.April 14, 1910 . . 
HON. B. F. 0.umoLL, 

G~fJNl<W of Iowa . . 

H. W. BYERS, 
Attorney General of ]QWa. 
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EXPENSE OP STATE EMPLOYEES-R\NK ExAMINERs--\VHA'l' IN

CLUDED IN EXPENSE .AccouNT.-Snch items as street car fare 
when leaving city and meals taken in city when going ont or 
returning should be allO\ved. 

SIR: I am in receipt of your communication of the 4th instant 
asking our opinion as to whether !l bank examiner is entitled to snch 
items of expense as street car fare when leaving and returning to 
the city, and occasional meals taken at Des Moines ut times wheu 
his business requires him to leave Oll an early train or return on n 
late train. , 

That part of section 1875 of the supplement to the code, as 
amended by chapter 115, acts of the thirty-third general assembly, 
so far as material to this question, reads as follows: 

"The auditor of state and examiners shall be entitled to 
actual and necessary expenses incurred in the examination of 
banks, and loan and trust companies, which shall be audited 
by the executive council and paid by the treasurer of state upon 
warrants drawn by the auditor of state, but the total amount 
of such expenses and the salaries of examiners shall not in 
any one year, exceed the amount of fees collected from such 
banks and loan and trust companies.'' 

It is our opinion that the items mentioned by you are such items 
as may properly be classed as "actual and necessary expenses" 
within the meaning of this statute, and that the officers may prop
erly include such items as these in their expense accounts and they 
should be allowed by the executive council. 

Respectfully, 
H. w. BYERS, 

A Uorney General of Iowa. 
April 14, 1910. 

HON. JOHN L. BLEAKLY, 

Auditor of Stale . 

RA1LROAos-PowEa oF RAILROAD CoMM1ss10N-As TO RouTJNO 

TRAINS WHERE COMPANY HAs MoRE THAN ONE RouTE BE
TWEEN Two P01NTS.--The board of railroad commissioners haB 
.authority to compel a railroad company to charge its short 
line rate over the longer line where it has two routes differ
ing in mileage between two points. 

qBNTLEMEN: I have before me the communication of your Rec-



122 REPORT OF ATTORNEY-GENEilAL 

retary in which he says. : 
'' I am directed by the board to refer to you the enclosed 

file of papers in case D 69, complaint of F . J. Tishenbanner, 
Gilmore City, vs. lVI. & St. L. R. R. Co., in relation to excess 
passenger fare, and to call your attention to your opil'lion ren
dered on November 13, HJ09, having a bearing upon t1rn ques
tions raised in this correspondence. You will note by r eference 
to your letter of November 13, 1909, ref.erred t o, you say: 

'I know of nothing in the law of this state that "ould pre
vent the carrier- from charging the same r ate (short line rate) 
over its longer line between the same points. ' 

"Acting upon this opinion, the Board wrote J\Tr. W. G. 
Bierd, general manager of the M. & St. L. R. R. Co., on De
cember 22, 1909, as shown in the files . In this letter the boar,l 
used the following language : 

'You will please, therefore, re-arrange your tariff schedules 
in accordance with this opinion of the at torney general and 
advise the commission when the same is done. It is respect
fully Emggested that this should be done at once.' 

'' Considerable correspondence has followed in this mattt,r., 
and you will note by letter received from the passenger traffic 
manager of the M. & St. L. R. R. Co., Geo. J. Charlton, dated 
February 21, 1910, that his company declines to re-arrange th~ 
tariffs on the basis proposed. 

'' Will you please look over these papers and advise thn 
board whether it would have authority, under the law, to make 
an order compelling the railroad company to charge its short 
line rates between points north of Tara and Des Moines, al
though the train upon which th.e passengers may ride is routed 
via Fort Dodge and Angus, the longer line ? If the board has 
such authority please advise whether, in your opinion, in com
pelling the railroad company to charge the short line rates 

· between the points mentioned, this would have any effect upon 
rates to Des Moines from Fort Dodge and points south Y In 
other words, would the railroad company be permitted to 
charge its regular passenger rate between all points on its line 
and Des Moines, via tha Fort Dodge routing, regardless of the 
fact that the passenger rate from points north of Tara to Des 
Moines should be :figured upon the short mileage Y 

'' The eominissioners desire to prooeed in this matter as soon 
as poBBible, ·an,d would thank you for your opinion in tbis ··ease 
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at your earliest convenience.'' 
In response then•to I snbrnit th~~ following: 
The :Minneapolis & St. Lonis Railroad Company, hereafter rc0 

ferred to as the I1L & St. L., was organized, as I nnderstaud it, 
1.mder the general lmts of the states of l\Iinuesota and Iowa on or 
about the 1st day of :b-,ebrnary, 1S!J5, and since that date has been 
operating ,1 line of railway between the city of r.Ti1111enpolis, Minne
sota , and Angns. _ Iowa, Yia Fort Dodge. The corporation owns 
the line from Minneapolis to Angus. 

During the year 1905, the l\L & St. Ti. took over under a l<'11se the 
line of the Des Moines & Fort Dodge H.nilroad company whid1 was 
at that time being operated by the C. RI. & P . R~,. Company from 
R.uthYcn, Iowa , to Des nfoines, a distance of l '.17 .0l mil1's ; during 
the same vear it also secured trackage rights ovel' UH\ Illinoif:. Cen
tral Raih0·oacl between Tara. and Port Dodgt>, a dista11cc ol' 6.07 
miles, thus making it possible to route passengt' t's going from points 
north of Tara to Des :Moines via Port Dodge, mHl passengers going 
from points north of Fort. Dodge on the llinneapolis line to Des 
Moines via Tara. 

The Des Moines and Fort Dodge Railrbad Compa11y and its lessees 
has been operatiug its line between Gilmore City and other points 
north of Tara and Des nfoines via ~l'ara aml A11gns for a period of 
morr, than twenty years, the distanec from Gilmore Cit.y to Des 
l\Ioines over this direct rontc h<'ing one hundred and one miks, the 
fare since the adoption of the so-cn.lled two cent rate law being 
$2.01; the accommodations. the tirrfr\ schedule nnd service being gen
erally satisfactory to the traveling public, it can alf-!o he stated that 
the track and road bed from Tara to Des Moines was in good 
condition; thus the citizens of Gilmore City mny be said to have had 
fair railroad acccmmodaticns (Wl't' n direct ron1e from that city to 

· Des Moines. 
Some time during the year 1909, the <ixaet date not appearing 

in any of the data furnished this department, the M. & St. L. on 
its own motion and for its own convenience, began to operate its 
through trains 'from Minneapolis to Fort Dodge over its own line, 
thence from Fort Dodge to Tara over the Illinois Central line, 
thence to Des Moines over the old Des Moines & Fort Dodge Rail
road and at about the same time, and without other reason, began 
to r~n its regular trains from Ruthven south to Tara, then, instead 
0 f eontinuing over the direct line south to Angus and Des Moines 
the trains are run over the Illinois Central to Fort Dodge, thence 
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south over the old line to Angus, and from Anb>US to Des Moines 
over the Des Moines and Fort Dodge lin e, thus making the dis
tance from Gilmore City to Des Moines about t en miles farther. 
increasing the rate for the trip from $2.01 to $2.21 , and subjecting 
the passengers from all points north of Tara to all the incon
veniences of a longer route as well as the dangers of a poorer track 
and road-bed. 

There is nothing in the record so far as we have lJeen able to find 
furnisbing a satisfactory reason for these ch anges in the routinµ
-of trains from Minneapolis and Ruthven t o Des Moines, it was. 
however, stated by the complainants on th e hea r ing- before this 
department that the trains from Minneapolis to D es Moines wer!' 
in the nature of through trains carrying m or e and heavier conche!'i 
than the trains from Ruthven to D es ,Moines, and that these heavier 
trains were routed via Fort Dodge and Tara because of the bettet· 
and safer track and road-bed from Tara south ; that the traim; 
from Ruthven south being local trains largely, hauling but one 
or two light coaches, could be run over the poorer track and road
bed from Fort Dodge south with Jess danger and at much less ex-

. pense to the company . 

In view of these statements and such other information as I bav~ 
been able to secure I am inclined to adopt the above statements 
:as the reasons for the change in routing these trai1;1s, in any event, 
it clearly appears that the changes were made for the sole con
·venience and benefit of the M. &. St. L. 

The complaint of the citizens of Gilmore City and the other 
towns north of Tara is that it takes more time to go to Des Moines 
via Fort Dodge than it does to go oyer the more direct route from 
Tara south to Des Moines; that it cost.s forty cents more for the 
round trip; that the track and road~~ed from Fort Dodge south is 
fo such condition that it is unsafe to operate trains thereover, and 
the demand of the complainants is that if the passenger trains 
from Gilmore _City and other towns_ north of Tara are to be routed 
via Tara. and Fort Dodge to Des Moines, that then passengers 

. from Tara north be carried at the short line rate, and that the 
M. & St. L . be required to· keep its track and road-bed in a · safe 
wndition from ,Fort Dodge south to Angus, and give to them sub
~tially the same service in othet rebpccts as they hav<? ~njoyed 
-over the shorter line for twenty years or more, and the question 
you submit is, .does the board of railroad commissioners have the 
authority under the law •~to n_iake an order compelling th~ railroad 

. 
I 
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<>ompauy to charge its short line rates between the points north 
-0f Tara and Des Moines, nlthough the tra ins upon which the passen
g ers may ride are routed via l<,ort Dodge and Angus, the longer line, 
and if the board has such authority 'whether in compelling the rail
road ('Olllpan:v to charge the short line rates between the pointl!i 
mentioned wo111cl have any effect npon rates to Des 1\foines from 
Fort Dodge and points south. '' 

Th«' fJU(~stion goes to the very heart of the power of the board 
,of r ailroa<l 1·ommissioners aud involves substantially every question 
thnt might hl' raisr.tl as to the scope and the extent of that power. 

On the onP hand it is claimed that the board is without the 
::i uthnritv • ti rst. hecansc the r a ilt-oad company has the right to con 
trol th e." 1:nnting of its trains without any interferen re from the 
-comm ission. subject only to its obli1wtion to furnish good service; 
Mcond, thnt to give the complainants the benefit of the short line 
rate when carried over the longer line would be a violation of 
section 2126 of thP cod£>, which is known 11s the long and Rhort 
1,au) section . 

On the other lrnml, it is co11te11dcd: tirs t . t hat under the law 
creating the board of railroad commissioners and defining its po,n-rli 
.and duties the commission is given ample power , and in fact, thut 
jt is its duty to supervise the routing of all trains, and to mnko 
such reasonable rules with respect thereto as will promote the safety 
and the convenience of the traveling public, and to compel obedience 
to such rules and orders; second, that section 2126, the long aud 
short haul section . has no application whatever to this controvergy, 

It will thus be ~oticed that the parties are in direct couflic:t tH! 

to the powers and duties of the bo~rd of railroad commissioner~. 
11nd as to the scope and effect of the long and Rhort haul sections 
-0f the- law regulating carriers. 

Fortunately for the public the law is now so well settled with 
Tespect to the right of the state to exercise all reasonable rcgn!n 
tion and control over this class of transportation companies thut 
little difficulty will be found in reaching a safe conclusion upon tlie 
questions raised by these conflicting claims . 

.At the &tart it must be conceded that there is no longer nny 
doubt about the power to regulate and control, and that this power 
under proper legislative sanction mil.y be exercised by a propw·l.v 
constituted board or commission. The only limitation now recog
nized by the courts upon that power is that the regulation nud 
control should be realionable. 
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'fo meet t_hc ~rst ?bjcction made by the railroad cornpmiy we, 
must ~sc_ertam, fi~st, .Just what power the lr•gislatul'e has given to the 
comm1ss10n, and Just what duties have benn enjoined upon it. sec
ond, whether the order re~uiring the railroad company to carr; pas
s~ngers from Tara and pomts north over their 10IJg line at the short 
h~ie 1:ate would he a reasonable order nnd,' r all i:he cire::mstances 
of this cmic. 

Section 2113. of the supplement to the code as amended by rhnp
ter 12_7, acts of the 33d general a:ssembly, in so far as the same 18 
material to the inquiry here, provides : 

'-' !t ( the board of railroad commissioners) shall from time 
to time carefuJly examine into and inspect the condition of 
each railroad; its equipmfmt, and the manncp of its cornluct 
~nd n~anagement ·with regard to the public safety an,l convcm
ience rn the state; m_a~rn semi 0 annual examination ofit;;; hl'idg,,s, 
and report th.e cond1t10n t~1ereof to the company to wiiich they 
belong_; and if found by 1t unsafe it shall immediahilr notify 
the ~·a1Iro~d company whose duty it is to put tho same in 
:epair, which shall be done by it within ten days after receiv
rng such notice. If_ any corporation fails to perform thisduty 
the board may forbid and prevent it from rmrning ti-aim; over . 
the same while unsafe • • • • '""l · · . • · vv 1en, m the .Judgment 
of the bo~rd, any railway corporation fails in any respect to 
comply with the terms of its charter or articles of incorporation 
or the laws of tqe st~te ;- or when in its judgment any repairs 
are necessar~ .upon its road; or any addition to its rolling 
stock, or _add1t10n to or cq.ange in its stations or station houses 
or the equipment thereof ·for the health and convenience of th~ 
public, or chwnge in its rates of fare for t,·ansportating freight 
or passe'!"ge~s, or c~tange in the mode of ope1·ating its road or 
cond1tcti-ng its business, is reasonable and expedient in onf.er 
to pro~te the security, convenience, and accommodation of 
~ke public, tke boaro. shall serve a notice upon suck corporation, 
1.n t~~ ma.n~er pr~<led f°: the service of an original notice in 
a cwil. action, which, notice skall be signed by its secretary, 
of the improvements and chatnges which it finds to be proper " 
etc. ' 

· Section 2119. as atnended by chapter 129, acts of the 33d gener~l 
assembly, _p~ov1des a method for the enforcement of the orders of 
the comm1.Ss1on. 
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It ".-ill be notieed that under section 2113, as nmendetl , the only 
limitation upon the po,wr of the commission to interfere in thl.) 
operation of the railroad's busi1wss and to rt'gnlnte and control 
that business in all of its departments is that the interference must 
be to promote th e security, co111:cnicncc, and acc.-0mmodation of the 
public. In other words, the power is so broad and so genel'lll that 
under it the commission ]ms tl;e authority not only to requit·e the 
railroad company to keep its railroad in n safe condition for the 
transportation of passengers and property, but it may determine 
how many trains must he operated over a given line each clay, 
what eonneetio11s these trains mnst make at junction points or at 
crossing points. It may require the running of a passenge1· train 
where the company is operating a mixed freight and passenger 
train; it may within ecrtain limitations determine the speed at 
which these trains must be run; in fact, it may under the powers 
here granted do any and everything that is reasonable to promote 
the security, convenience and accommodation of the public, and· 
the legislature within its rights in antl1orizing the commission t,) 
exercise such power. 

In an early case repor-ted in the 94 U. S. at page 125 Chief 
Justice ·waite, after citing the act of the Illinois legislature under 
consideration, and commenting upon the laws of numerous states 
covering the same and other like subjects, says: 

"This brings us to inquire as to the principles upon which 
this power of regulation rests, in order that we may determine 
·what is within and what is without its operative effect. Look
ing, then, to the common law, :from whence came the right 
whieh the constitution protects, we find that when private 
property is 'affected with a public interest, it ceases to be 
juris privato only.,. This was said by Lord Chief Justice Hale 
more. than two hundred years ago, in his treatise De Portibus 
l\faris, 1 Harg. Law Tracts, 78, and it has been accepted with
out objection as an essential element in the law of property 
every since. Property does become clothed with a public inter
est when used in a manner to make it of public consequence, 
and affect the community at large. When, therefore, one de
votes his property to a use in which the public has an in
terest, he, in effect, grants to the public an interest in 

· that use, and must submit to be controlled by the public 
for the common good, tb the extent of the interest he ha<:1 
thus created. He may withdraw his grant by discontinuing 
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the use; but, so long as he maintains the use, he must submit to 
the control.'' 

In the Atlantic Coast Line Railroad Company ·u. North Oarolinrr 
Corporation Corn.mission, reported in 206 U. S. page 1, where th" 
commission of the state made an order reqtriring a railroad compan;v 
to so arrange its schedule so as to make connections with other 
trains, Mr. Justice White in his opinion at page 19, says: 

"The elementary proposition that railroads from the publir~ 
nature of the business by them carried on and the intere;;t 
which the public have in their operation are subject, as t \) 
their &tate business, to state regulation , which may be exerted 
either directly by the legislative authority or by administrative
bodies endowed with power to that end, is not and could not be 
successfully questioned in view of the long line of authoritie!. 
sustaining that doctrine.'' 

Citing: 
Chicago, B. &: Q. R. Co. v. Iowa, 94 U. S. 155; 
Peik v. Chicago &; N. W. R. Co., 94 U. S. 164; 
Chicago, 1l1. & St. P . R. Co. v. Ackley, 94 U. S. 179; 
Winona & St. P eter R. Co. v. Blake, 94 U. S. 180; 
Stone v. Wisconsin, 94 U. S. 181; 
H1.Lggles v. Illinois, 108 U. S . 347; 
Stone v. New Orleans &; Northeastern R. Co., 116 U. S. 352 ;· 
Dow v. Beidelman, 125 U. S. 680; 
Charlotte C. &: A. R .. Co. v. Gibbs, 142 U. S. 386; 

_ Chicago & Grand Tmnk R. Co. v. Wellman, 143 U. S. ;339; 
Pearsall v. Great N orlhern R. Co., 161 U. S. 646-655; 
Louisville & N. R. Co. v . Kent•1.u;ky, l61 U. S. 677-695; 
'Wisconsin M. & P, R. Co. i,. Jacobson, 179 U.S. 287; 
Minneapolis & St. L. R. 0(). v. Minnesota, 186 U. S. 257; 
Minneapol-is d'~ St .. L. R .. Co. v. Min,nesota, 193 U. S. 53; 
Chicago, B. & Q. R. Co. v. Illinois, 200 U. S. 561-584 ; 
Atlantic Coast Line -v. Florida, 203 U. S. 256; · 
SeabOM'd Air. Line v. Florida, 203 U. S. 261. 

In this case the rule is laid down that the power to regulate ig 
absolute and unquei¢ioned, and the only thing the court will cou • 
cern itself about is as to whether or not the order of the commissiou 
is a reasonable one under all the circumstances, and the order of 
th~ North Carolina com~ission directing the railroad company to 
schedule its trains between certain points so as to make connections 
with through trains was upheld. 
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To the same effect is n dedsiou in a Yery recent (•use d('cided by 
the l. nited States eonrt and r eported in ~16 l T. S .. page 1. dt'L'ided 
Febrnary of this :vear. In this rasc the railroad eommissiou of the 
state of K ansas made a11 order dirPeting tlw :.Tis,;;ouri PMifi<' Ha il
w·ay rom pa11_,.· to nm a I'l').nilar 1n1ss(•11g1'l" trai n 0YL•1· 11 t'('l"h-1i11 part 
of its line instead of a mix<>d passenger and freight. train . 

The orcler \\·as mad(• 1111LlP1· a ~tatn1"1' of K im sa:-- Y('1·.,· similni· to 

our own and which provided: 
'' "'hencver in the judgnwnt. of tlw railrond eo111111~sio11ers 

it shall appPar that any 1·ailrond eorpornt ion or o!:lwr trans
portntion eompan _\' fails in 1111:-,· n'spe<>t 01· particular to c.om
ply with the t erms of its charte1· or the laws of the state, or 
wlwn eve1· in their jndgmcnt auy 1·<•1rnirs are nccessa1·y upnn its 
road, or any addition to its rolling stoek, or nny addition to or 
ehang-e of its statious or stntion houses, 01· any .. Jrnngc i11 its 
rates for t1·ansporting fr<•ight.. <ll" any <•lrnnge i11 tlw lll1Hlt• of 
operating its road and eon chwtin g its hnsincss, is r<•asoual:ile 
and expedient in 01·d(•r to prnmotr t!Hi ser•nr ity, con\'t' lli<•nce 
and accommodation of the pnblie, s11id commissionet"s sliall 
i:p.form such corporation of tlw irnproYemPnt nnd ch:ml,!l'S which 
they adjudge to he prope1·. by a noti,•e thereof in writing, to 
he servC>d by leaving · a C>Opy t.l1crcnf, c•l'rti fied by the commis
sionr•r 's scel'etary, with any station a.gent. elel'k, trcaslP'c r or 
anv dit·ector of said 1.:01·porntion: arnl if such ortlcrs arr• not 
co~1pli e<.l with.- the said comm issioners, · npon <'.ornplnint., i;ltnll 
proceed to enforce t.he samr. in ,H•rordanee with the 1n·ovisions 
of this act as in other cases. '' 

Mr. Justice White, after quoting from the .Atlantic Const Linc 
ease above cited_, wherein tht> doctrine of state regn1ation is re

iterated, says: 

9 

'' Coming to apply the prineiples just stated to till' ordct· 
in question, and considering it generically, it is obvions tlrn,t it 
exerted a lawful state power. Its commands \verc clirccted t.o a 
rai1roqd corporation whieh , although chnrter<·d by c1thP1· states, 
were also chartered by Kansas, and eoncerrwtl the rnovenient ol' 
a train on a branch road wholly within the stntc whi , h had been 
built under the autho1·ity of a Kansas charter althongh the 
road was being operated by the Missouri Pacific under lease. 
The act commanded to be done was simply that a passenger· 
train service be operated over the branch line, within the state 
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of Kansas. Unless then for some reason , not manifested in the 
order, intrinsically considered, it must he treated as such au 
arbitrary and unreasonable exercise of po,,:er as to cause it to 
be, in effect not a regulation, but an infringement upon the 
right of ownership, or considering the surrounding- f'ircum
stances, as operating a direct burden 11pon interstate commerce, 
it is clear that, ·within the doctrine previously statrd. 110 error 
was committed in directing compliance with the orcler." 

The order of the Kansas comm.lssion reqnirinfr the ~Iissonri Pa
cific to substitute a regular passenger train for its mixPd train 
·was held to be reasonable, even though it appea red the train would 
lJ,~ run at a loss to the company, and the action of the board was 
upheld. 

The Iowa statute hereinbefore quoted, and these ~lecisions puts 
the question of the power 0£ the board of railrtmd commissioners 
of this state to deal ,,,.ith the situation complained of here and to 
niake the orders requested, beyond controvers:v, and the only re
maining question is, is there anything in section 2126 of the code, 
the so-called long and short haul section, which in any degree limits 
or t·estrains the exercise of that power, or which would justify the 
railroad company in refusing to comp_ly with the order of th.! 
commission. 

In disposing of this question it would be well to consider briefly 
the conditions prevailing just prior to the enactment of chapter 
28. acts of the 22d general assembly, and the evils sought to b~ 
rtm~died by the enactment of sMtion 5 of the chapter, which is 
now section 2126 of the code, and known as the long and short haul 
section. 

At that time the practice on the part of common carriers to carry 
one passenger for less than another under like circumstances and 
conditions, to charge a greater compensation in the aggregate for 
the transportation of passengers or a like kind of property for a 
shorter than a longer distance where the short haul was included 
within the longer, and other similar practices were common and had 
been carried to such a point that it became mtolerable, and demand 
came from -ever1 part of the state to the legislature for some relief 
against these practiees, and in response to this demand chapter 28, 
nets of the_ 22d general assembly was passed, and in this chapter 

· was inserted the so-called long and short haul section, the pro
visions of which were intended by the legislature to put all persons 

~•ki_ I 

~. 
,~. 
,t-~ 
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on a giYen line of railrt)a<l on an t'qnaJity and to µt•t>n•nt. 1111,i1M:t 
diseriminatio11. Latel', in 1897, when the eod<:' was rt•Yist'd this 
Sl'.ction with tlw ehaptt'r 011 tlw board of rnilrnad commi,sin11t•1-s \\·as 

carried forward into tlw rcYision and bt>eame a part of tlw genernl 
body of th1i laws goY(•1·ni11g- the 01wratilln of railronds in this stnte. 
and a coITeet and intdligent interpretation of the St>eliLm enn only 
be made wlwn the Sl'l'fio11 is considPrc'd tng-C'tlwr with tlw pnwisions 
of thP t' lrnptcr c reating- the board of railroad c.nmmissi01wrs, mid re
membnring- tlrnt it was the iutention of the lC'g-islntnre in re-,Hiting 
the railroad la,,· of this state, to 1iot only mnkC' n worlmh]p s,\'stcm 

for tl1e rt'gnlation and control of rommnu rarricrs. bnt to cloth,, 
the commission with tlw nr1·essm·y pow<•r to ad.inst <'\'<'I':· f'nll 11·11\'t• rs~· 
that might Hrise betweC'u the pnhli<' and tlw rnilroncls in snc•h a way 
as to promote the public g-ootl. It never was tlw intention of the 
lnf,!'islature to malw any of the provisinus nf the law in 1liis g·i>1wral 
::;_ystem so i·i);dd and inftpxihle that lrnrm might t,onw wlwre 1 .. niod was 
intended, and it. was to avoid this vrr~· 1•011tingeney that the powers 
of th~ commission were mad(' so g"('ll<'l'H l and so broad' 

Let us take a concrefr ease for illustration: 
Here are two important cmnmcrci;il points in this state con

nected by two separate and indepen<knt railroad lines. The dis
tanec ov<'r on e line is one hundred thirty miles, the track and l'oad 
tH'd is tlw hPst. that ,0 a11 lw made. thr 1•q11ipnwnt and nccommodations 
on Hie trains nl'e first dass in every parti<-nlar and the service the 
best that can he rendered; thr dista11f'1' over the other road is only a 
bmdred miles but the road is a weak one, its trains and road bed in 
poor condition. its equipment and aC'eommodations not first class, 
the speed of its trains much slower and the · number of trains fewer; 
the fare between the two points on this line is $2 .00 antl over the 
better line at two cents a mile would hn $2.!iO. Now if tlrn construc
tion that is contended for here is to be put upon this long und short 
haul se~tion, then the traveling pnhlic who <fosire to be transported 
hetween these two points in rpwstion nrnst suffer tlw irnmnven
icnces. delays, and risk the dangl'rs of the shorter and poorer line 
or pay fifty cents moi·e to ride over the long(•r hnt hett1i1· liirn, and 
this not\vithstnnding no one is jrn,tly lrnnefit ed hy snr~h 11n a1·1·a11gc
ment. The people at the intermediate points on the long line m,ithcr
gain nor lose by it. Such a construction results in nverybody 'B 

harm and nobody's benefit, it suspends the natural law of com
petition and makes this section an_ instrument of harm rather than 
good. 



132 REPORT OF ATTORNEY-GENERAL 

This was never the intention of the legislatnre. It is suggested 
that there are some decisions of our supreme court indicating a 
strict construction of this and other sections, lrnt th e decisions re
ferred to were made some fifteen or twenty years ago when the fiehl 
of railroad regulation was new and little trodden and courts were 
moving forward timidly, and I am confident that our court at this 
time will take an entirely different view, not only as to this section 
but many of th e other provisions in the la"" regulating railroads; 
at any rate, it is my O"A-'ll judgment that the time has come when 
this section as well as others in this chapter, should be .limbered up 
so that the public and the up to date common carrier may have that 
full measure of protection that the legislature intended, therefore, 
upon this branch of this controversy my conclnsion is: 

First. That the long and short haul section has no application 
te the situation here for the reason that the points on the M. & 
St. L. line from Fort Dodge south are not included in any part 
of the haul of the passengers from Tara and points north as, con
tt-mplated in that section. That the Ruthven and Gilmore City 
trains are routed via Tara and Fort Dodge for the sole convenience 
and benefit of the railroad company, and there is nothing in tbfa 
practice that in any manner affects the rights or interests of' the 
people at the intermediate points south of Fort Dodge. The people 
at ·Gilmore City are just one hundred miles from Des Moines by 
railroad; when they pay $2.00 to be transported from their homes 
to Des Moines they are on an equal footing with the people from 
Fort Dodge south who pay but two cents a mile. 

Second. That even if the section was applicable a reasonable 
and proper construction of it when considered with the whole body 
of the railroad laws of the state would authorize the commission 
to proceed as requested, and on the whole controversy T hold that, 
upon the facts in this case, your commission has ample authocity to 
compel the M. & St. L. Railroad Company to charge its short line 
rates between points north of Tara and Des l\foines while routing 
its trains via Fort Dodge and Angus, the longer line, and that such 
order will have no effect whatever upon rates to Des Moines from 
Fort Dodge and points south. 

April 15, 1910, 

Respectfully, 
H. w. BYERS, 

Attorney Generai of Iowa. 

To THE BOARD oF RAILROAD CoMmSSIONERs, 
State House. 

REPORT OF ATTORNEY,GENERAL 133 

FREE PASS-FREE TRANSPORTATION-"\VIL\T INCLUDED IN TERM
FILING OF SWORN STATEMENT BY RAILWAY COMPANIES AS TO 

LIST OF PASSES IssuEI>.-The name of very person to whom 
transportation is furnished, except employees who a.re paid 
wages, should be included in sworn list. 

GENTLE::\:lEN: I beg to acknowledge reeeipt of tlw C'Ommnnirntion 
oi: your secretary under date April 15th, in which he says: 

'' I am directed by the executive council to request of you a 
definite statement as to what free transportation, free passes, 
free tickets, etc., are required to be reported to the executive 
council under the provisions of section 5, cllapter 112, acts of 
the thirty-second general assembly, and what free transporta
tion, free passes and free tickets may be omitted from such 
report, referring to you as exhibits certain reports already 
filed by common carriers with the executive council. 

"In filing these reports ea.rricr companies nrc appm·<•ntly 
construing the law in many cases so as to require no list and in 
others a very extended list. If either be eorrect the othet· must 
be wrong. I am sending herewith the reports filed for the 
year 1909 by the Chieago, Anamosa & Northern Ry.; the IHi
nois Central Ry.; Chicago, Rock Island & Pacific Ry.; Chicago, 
Burlington & Quincy Ry.; Chicago & Northwestern Ry.; Iowa 
Central Ry. ; Chicago, Milwaukee & St. Paul Ry.; the Great 
Northern Ry.; Atchison, Topeka & Santa Fe Ry.; Wabash 
Ry. and Chicago, St. Paul, Minneapolis & 0:ipaha Ry., which 
illustrate, it is believed, the extremes-in variation of the several 
reports.'' 

In response thereto I submit the following: 
Section 1 of chapter 112, acts of the thirty-second general as

sembly, in so far as it is material to your inquiry, provides: 
'' The words 'free, ticket,' 'free pass,' 'free transportation,' 

as used in this act shall include any ticket, pass, contract, 
permit or transportation issued, furnished or given to any per
son, by any comm.on carrier of passengers, for carriage or 
passage, for any other consideration than money paid in the 
usual way at the rate, fare or charge open to all who desiri~ 
to purchase.'' 

Section 5 of the act is as follows : 
'' Every common carrier of passengers within the provisions 

of this act, sha11 on_ or before the first day of February of each 
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year, file with the executive council of the state of Iowa. a 
sworn statement showing the names of all persons within this 
state to whom, during the preceding calendar y ear , it issued, 
furnished or gave a free ticket, free pass, free trausportation 
or a discriminating reduced rate, excent wa ge earners of com
mon carriers in their ordinary employment m1cl families of such 
wage earners, and disclosing such furthe1" information as will 
enable the council to determine whether th e p erson to whom it 
was issued, was within the exception of this act. '' 

Under these provisions it is the duty of every common carrier 
of passengers covered by the chapter to file "·ith your body a sworn 
statement of the names of all persons to whom such carrier has is
sued, furnished or given during the preceding ca1enclar year a 
ticket, pass or transp0rtation of any kind for any other considera
tion than cash paid in the usual way, and for the same rate of charge 
that is open to all who desire to purchase, except wage earners and 
their families; in other words, the name of every person to whom 
such transportation was furnished should appear on the list of 
names except such employees as are regularly employed by · the 
carrier and paid wages as distinguished from salary; and the state
ment should contain all the necessary information from which the 
council might determine for itself whether the transportation was 
properly issued or not. 

April 16, 1910. 

Respectfully, 
I-I. W. BYERS, 

.Attorney General of Iowa. 

To THE HONORABLE EXECUTIVE Cou:~CIL 
of the State of Iowa. , 

FUGITIVES FRO~ JusroxCE-COST OF RETURNING TO STATE--WHEN 

PAID.-Where there has been no trial the governor may order 
the costs of returning fugitives paid when in his judgment 
they should be allowed. 

SIR: I am in receipt of your communication of the 19th instant 
requesting my interpretation of that part of section 5169 of the 
code relating to the payment of expenses incurred by an agent in 
returning a fugitive from justice to . this state where requisition 
bas been made by th~, governor for his return, and where the cause 
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against such fugitive has been dismissed witl10ut trial. 
That ·part of section 5169 of the code. whieh is material to the 

determination of this question, reads as follows:. 

'' The governor. in any ease authorized by the constitution 
and laws of the United States, may appoint agents to demancl 
of the exerntive authority of another statC' or territory or from 
the executive authority of a foreign government. nuy fugitive 
from justice charged with treason or felony , and the nccounts 
of the agent appointed for that purpose must. be audited by the 
auditor of state and paid out of tlw st.atC' treansry. • • • 
bnt the state shall in no ca-se pay the cost of returning the 
fugitive if he ha,S not been t?-iecr., wt1cg.~ it 1·s shown to the satis
f ae-tion of the governor that a f a,i/,w·c of trial ha.s not OC<Y!(lt'r'ed 

by any fattlt 01· neglect on tl1 e pa.rt of those interested in the 

p,·osec11 tio,n. '' 
I believe that under the wol'ding of the statute. the governot• 

may allow and order pa.id the expenses of an agent who has re
turned a fugitive from justice to this state, although the cause 
against such fugitive is dismis$ed without trial. The legislature 
evidently intended to leave the question of the advisability of paying 
the cost in each particular case to the d isercition of the governor, 
and where he can determine to his satisfaction that the failure of 
trial has not occurred thr~ngh the fault or neglect of those inter
ested in the prosecution, he should allow these costs. 

I would interpret the phrase "those interested in the prosecution'• 
as used in the section above quoted, as meaning the officers who by 
law are charged with the duty of prosecuting persons who are 
ae:cused of the. commission of an offense. 

The question of the sufficiency of the showing in any particular 
case is one that this department does not have the statutory right 
to pass upon, as it has been left entirely with the governor to deter
mine whether the showing made is such as satisfies him that he is 
justified in ordering the costs paid. In order that th~ governor ~y 
arrive at a proper decision in any case, he may reqmre the submis
sion of s1.ich evidence as he deems will be of assistance to him in de
termining whether there has been any neglect or failure to prose
cute on ti1e part of those who are interested in the prosecution. 

In connection with this same matter I would respectfully refer 
.you to the opinion of former Attorney General Charles W. Mullan 
under date of December 29, 1906, addressed to Governor Albert B. 
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Cummins; in which he placed practically the same interpretation 
upon this statute as is here given. 

April 21, 1910. 
Hox. H. F. C.\RROLL, 

Respectfully submitted, 
H. w. BYERS, 

Attorney General of Iowa-. 

Governor of lou:a. 

PRINTING AND BINDING-STATE OFFICERS TO ORDER PRINTING AND 

BINDING FOR THEIR DEPARTMENTS--SECRETARY OF STATE TO 

UER'l'[FY AS TO COMPENSATION OF PRIN'.l.'ER "VlF.IERE AMOUNT IS 

NOT FIXED BY STATUTE.-State officers may order such printing 
as is necessary for use in their offices to properly carry on the 
work of their department and cost of such printing certified 
to by secretary of state where the price is not fixed by statute. 

Sm: I am in receipt of your communication of recent date in 
which you request my opinion on the following questions: -

First : Do state officers, boards and commissioners have the power 
under existing statutes, to order from the state printer in addition 
to the printing of reports, pamphlets and blanks expressly men
tioned by law, such other printing as they deem necessary for the 
carrying on of the business of their departments, such as circular 
letters, letter heads, envelopes, postal cards, leaflets, pamphlets 
and various kinds of blanks, including those to be bound in book 
form as fee, receipt, -record or similar books. • 

Second: In case the said state officers, boards and commissioners 
have the power above mentioned, do they also have the authority 
under existing statutes to instruct or direct the state binder to 
bind the pamphlets, blanks, receipt and other blank books and 
publ~cations so ordered . from the . state printer and not expressly 
provided by statute, in the style of binding they deem best for use 
of their respective . departments 7 

Third·: · In case the said officers, boards and commissioners have 
the power to order the printing and binding above mentioned, 
does the secretary ·of state ha"\'Te the power under section 120 of 
the 1907 supplement to the code, to allow what to him seems 
reasonable compensation for those classes of printing and binding 
not <lovered by the presellt statutory schedule of prices, 

REPORT OF ATTORN'.EY-GE:--ERAL 137 

Fowl'fl,: If in your opinion the practice followed has not been 
proper. will you kindly iudirate snrh otlwr mrthod as in your 
judgment would be proper and legal 1 

For the sake of breYity and to avoid repetition we will nns,vcr 
all of your questions without n'ferring to any partienlar one. 

S<>ction 117 of the code. r0ferri11g to the duties of state binder 
and printer, in so far as it is material to this question, rends as 
follows: 

"They shall keep tlwir rrspective offiecs at the sent of gov
ernment, and sufficie11t.ly equipped to enable them promptly 
to print and hind the laws, journals, reports, and do all other 
printing ,md binrling rcqnil'ed for the state offie<'rs, boards or 
commissionc1·s having their offices at the capitol. or by or for 
the general assembly.'' 

The language of this see.tion iu directing the state printer nnd 
binder to equip their respective offices in snch a mann<'r as to 
be prepared to do, "The printing- and binding reqnired for all 
state officers, boards or commissioners having their offices at the 
capitol or by or for the general assembly," in t.he absence of 
any express statute, making it the duty of any particular officer 
or departmf'nt to order such printing and binding as the differ
ent officers may need to carry on the business of their offices, 
seems to me to leave the plain inference that the various officers 
and departments may order done by the state printer such work 
as in their judgment may be necessary to enable them to carry 
on successfully, expeditiously and in a business Jike manner the 
business of their different offices and departments. The clause 
of the statute '' and do all other printing and binding required 
for the state officers,'' was cci·tainly intended to cover other print
ing, than that class particularly f'11nmerated in tha.t statute, leaving 
the discretionary power with th<' di ffc•rent officers to determine 
just what printing and binding other than the classes named 
might be required by their office or department; and it is my 
opinion that the different stat.P. officers, hoards and commissioners 
have the authority to order printed such pamphlets, blanks, circu
lar letters, letter heads, envelopes, postal cardR, receipt nnd fee 
books and such other printing, as in their judgment is necessary 
to properly conduct the business of their office or department. 

In view of the fact that they have the right to order the nec
essary' printing for their officeR; it is my opinion that under the 
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same construction of the statute, state officers have the right to 
order the different printed articles and publications bound, where 
binding is essential for the convenience of the office in handling 
the differ ent receipts, records, books, etc., and for tile proper preser
vation of the records, files and business of the office. 

When the printing and binding above rde r-red to is finished 
by the state printer and binder it is the duty of the secretary of 
state, under section 120 of the code supplement, t o ascertain the 
amount to which the officer doing the work is eiititled and certify 
that amount to the. department having the work done, and where 
the statute does not expressly provide the amount to be paid for 
any particular article printed or bound, I believe the secretary 
should allow and certify such an amount as may seem to him 
reasonable and just compensation for such work as compared 
with the amount fixed by statute for other work. 

May 4, 1910. 
HON. W. C. HAYWARD, 

Respectfully submitted, 
H. w. BYERS, 

Atto1~ney General of Iowa. 

Secretary of State. 

BOARD OF OPT.OMETRY EXAMINERS-APPROPRIATION FOR EXPENSES. 

-It is not neces·sary for board to turn into treasury money 
which they have set apart to meet running expenses of de
partment for the following year. · 

Sm: I am in receipt of iour letter of the 25th ultimo, in which 
you request an opinion as to whether the . board of optometry ex
aminers can leg~lly appropriate a sum out of the funds now in 
their hands sufficient to meet the expenses of the department from 
July 1, 1910, to July 1, 1911, ·and retain that 8fll0Unt when ac
counting for the funds to the state treasury at the time directed 
by the statute. 

Section 13 of chapter 167, acts of the 33d general assembly, 
being a part of the chapter creating the optometry board and de
fining their powers and duties, reads as follows : 

'' All unappropriated funds arising under this act shall be 
accounted for and turned into the state treasury on June 30th 
of each year.'' 

• 
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Fndoubtedly from tlw langnnl!e"of the stntnh•. it is not intended 
that the board shall in('hnll' iu their· a1mnnl r eport any part of 
the funds of the department whieh has been appropriated and 
set apart by them to meet. the aC'tual nnd neet'ssar:,- expenses of 
running tlw department for the year following. .All money not 
thns appropriated must be tume,l into the tl'l~asm·y. 

Y onrs trnly. 

~lay 5, 1910. 
Dn. (;1•1LFOHD IT. St rMNER , 

S ecrr.tary Board of 

H. w. BYERS, 

Attoi·ney Gt'nernl of Iowa. 

Opto111 r fry E.xmninl'rs . 

COUNTY SuPERINTENDEN'l'-qtJAI, IFICA'l'lON OF C ANDlDATg A·r Pnr

MARY-PRovrnIONAL CERTIF'ICA'rE.-A person m'ust possess the 
qualifications prescribed by stfltnte for holding offir,e of county 
superintendent to have name printed on primat·y ballot. One 
holding only a provisional certificate is not qrn1Jific<l to hold 
office of county superintendent. 

SIR: I am in receipt of your lettet· of the '3d inst. , in which 
you request my opinion as to whether the holding of a provisional 
certificate. the issuance of which is provided for by section 2734-s 
of the code supplement, qualifies one to take the oath required 
of a candidate for county snperintendent in order thnt he may 
have his name printed on the primary ballot and if so. does such 
a certificate qualify him to hold the office of county superintendent. 

In order for one to truthfully subscribe to the oath which he 
is required to make. that hf' mny have his nmne printed on the 
primary ballot as a candidat.(' for· county snpcrintend~mt., I believe 
he should possess the qualifications and cr edentials prescribed by 
the statute for one holding the office of eonnty superintendent, and 
it is my opinion that one holding a provisional ce1·tificatc is not 
qualified to hold the office of county superintendent. 

May 16, 1910. 
HON. JOHN F. RIGGS, 

Yours truly, 
H. w. BYERS, 

Atto-rney Generai of Iowa. 

Superintendent of Public lnstriwtfon. 
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OSTEOPATHS--LICENSE TO PRAC'!'ICE OPTOMETRY.-Osteopaths meet 
requirements of chapter 167, acts of 33d general assembly to 
practice optometry. 

Srn: I am in receipt of yours of the 6th inst., requesting my 
opmrnn as to whether osteopaths legally licensed under our state 
law are required to obtain a certificate from the board of optom
eh'y examiners in order to practice optometry. 

It is my opinion that an osteopath may practice optometry only 
upon compliance with the provisions of section 6 of chapter 167, 
acts of the 33d general assembly. 

May 17, 1910. 

· Respectfully submitted, 
H. w. BYERS, 

A tt01~ney Ge nernl of Iowa. 

DR. GUILFORD H. SUMNER, 
Secretary Board of Optometry .Examiners. 

SOLDIERS' HoME-SoLDIER's Wrnow ENTITLED TO ADMISSION.

The fact that the husband did not serve in an Iowa regiment 
does not bar his widow from admission to home. 

GENTLEMEN: I am in receipt of your communication of the 
10th instant advising that Mrs. Martha Underwood applies for 
admission to the Soldiers' Home a:t Marshalltown as the widow 
of Isaac Underwood, deceased; that her husband moved from 
Ohio to Missouri in 1856, lived there until 1859 when they moved 
to Appanoose county, Iowa, and lived there until the spring of . 
1861; that he was a voter in Appanoose county. In the spring 
of 1861 the f~ily ~oved to Missouri and in July of that year 
Underwodd enlisted m Co. D, 18th Missouri Inf. and served until 
the fall of 1864 when he was killed at the battle of Snake Creek 
Gap; that his widow _continued to live in Missouri until 1867 or 8 
':hen she m~ved back to Iowa and has continuously resided here 
smce such time. That there is no evidence to show the intention 
of t:nderwood as to residence when he moved to :'.\[issouri . It is 
admitted· that_ Mrs. Underwood is the widow of Isaac Underwood 
and that she 1s dependent. 

You request an opinion as to whether under the facts ab 
stated, she is entitled to be admitted into said home th b · t~ve 
b . , . , e o Jee 10n 

emg raISed th~t her husband did not serve in an Iowa regiment 
or battery and was not accredited to the state of Iowa 

. ' 
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Sl'l°tion 2601 of the code providt'S in part : 
"The Iowa soldiers' home. loca ted at MarslrnHtown, shall 

be maintained for dept'ndPnt honorably discharged Union sol
diers, sailors m1d marines, their depn1clent widows, wives and 
mothers, and dependent army nnrscs. ·' 

Section 2602 of tlw supplement to the code. 1907, provides: 
'' All persons named in section 2601 of this act. not having 

sufficient means for his or her own support, who are disabled 
by disease. ,vounds, old age, or othe1·wise, who served in Iowa 
regiments or batteries. or were acerrdited to the state of Iowa. 
or who have been residents of the state for three yeQ.rS next 
preceding the date of application. shnll be l'li~ible to admission 

into said home,'' etc. 
It is my opinion tlrnt under the facts above stated, all of the 

conditions for admission have been met; that is to say, :Mrs. Under
wood is the widow of an honorably discharged Union soldier who 
served in the Union army; she is disabled and drpendent and she 
is and has been fo1· over forty years last past a 1·csident of the 

state of Iowa. 
An examination of the original act. which ·is fonncl in chnpter 

58, acts of the twenty-first general assembly, discloses the fact 
that if the residence is sufficient. it jg not n ecessa ry for the person 
applying for admissicm to have served in an Iowa regiment or t,) 

be nccredited to the state of Iowa, assuming of course that the 
other conditions of the act have been complied with. 

Respectfully, 
n. ,v. BYEns, 

Atto1·11cy Gc-net·al of lnwa,. 

,June 16, 1910. 
IloNORADLE BOARD OF CoN'l'ROL 

of Slate Jnslihttions. 

B O.\RD OF EouC,\TION-RIOIIT TO EMPLOY PERSON 'ro ExAMJNE 

CouRSE OP S-ruov oF Hrnn ScHOOJ,s.-'rhe board of cdncntion 
may hire snch employees as are n ecessary and pay them out 
of the fund at their disposal. • 

GENTLEMEN: I beg to acknowledge receipt of the communica
tion of your secretary of date June 16th, in which lie says: 

'' The Iowa state board of education has employed a person 
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111 111 ,1k1• 1·x:i 1H111 ;1t ic111 of' the 1•0111·st•s 111' study nf lhC' various 
hig-h s1• '1011ls;;, 1•lt· .. for tlw p11rpnsP uf l'Stahlishi11g 11nifurlll rc
qnirl'l'n• ·11 1!-. ,•ft· .. f111· r11t1·nrn·1• tn the thr·l'f' sU1tl' Pd11f•at.iona l 
in:-- lit11tin11s. ll1•r1~111fo r1· . ~i 111 iJ;11· work lrns been don r- by the 
nni\·t• rs it \' ;-it it~ u\\'11 mqwnst•. 

Tht: b,.1..ird ul' 1·U11c-nti(ln sf>eks to have the r-xpcnsr of t his 
inspection chnrµf•t.l tn lhe stu1'r 1l f l owH . 11 11 dcr lh e prov isions 
111' (•Im pt.er 170, ac-t s of t ti ,: :3:"M µ-C'ne1·nl ns:-;embly. whi<' h t he 
,·xPt•utiH· en11 ne il lrns brc11 inc·li1H•d to be lieve lws not been 
1·ont('mplatc-Ll Ii~· s nt h !-.t'nt11tc·. the ' \'iew heing tnken tha t the 
stntuh· ... n,1tp111plat.cs cmplo_n-.es for the bourd :rnd finmw c C'om
mi1tt't' ,i-. nu offic1•. and not fol' t lw ins ti tutions. 

' l'lw exf•r uti\'(' ro un<>i l dc•s ircs you r opin ion in writing as 
t.o whethrr s11ch r hapter 170 Hcts of th e :J;.Jd gn11:irn l asf.lemhly 
anthorizes :;ur h c-mploymcnt at thP expense of the state Hnder 
t he pr11,·ision:-. for pay inµ- for assist.rnts and ex pensPs. · · 

In rc:•s pons,• thrrNo J have to say t hat chnpter 170, acts of the 
3:]d J!<.• nern l i18',embly, iu crr ntin~ t hr stntf' boa rd nf r d111·nti on 
placl's thr responsibil ity fo r th e: proper g-m·C'r11me11t nnd eont rol 
o[ all tlw ins1·itutin11s r•,w~rcd h~· th e· :w l llpon that bcnrd. nnd thr 
provisions of th l' aet ~ho11 ld ha,·e s11C'h li bl' rul constn1ction ll ', wi ll 
malu• it 1, ossiiJi,, for th e bonrrl to fnl l,v a nd romp letcly meet that 

rcs1,crnsih il it,v, 
,'('c•t.i l•II 4 of the ncl . in so for c1s it is mutrrial to your inqu iry , 

nuthori zl'S the hoilt'Cl to eleet HII t. hr necessa ry nffic rs an,1 em
ployPflS for the ed ncn ti onnl in~til'utions. to fix t heir comprnsntion 
and to mnk r. nll necessa ry rnles ancl rej?nlations for th C' g-ovcrnmcnt 

of snicl inslitulions. 
J'ii additin11 to this ,1.:"l'tle 1·11I powe1· it, is p1·ovidt•d in Sl•cticm 9 that 

the l)onrcl mH ,Y hire such cmployc<'s ni;; ma.,· hP found nPcrs~nrr to 
ai:;sist the fi11n ncc committee i11 thl' porformn11r(• of its d11ti1•s. 

The powers 1h11~ ~in:-n to the bon rd nr11 so broad nnd so ge neral 
thnt I have no doubt nbont the nu thority of the bonrcl to make 
the employment r efer red to in yon r letter. nnd hnvr the person 
so emplo~•ed paid out of the same fund nnd in thr snme wn,v t hat 
the other employees and assistants covered by the net arc paid. 

June 22. 1910. 

Respectfully , 
H. w. BYERS, 

Attomey General of l owa. 

·To TnE lloNORABLE EXECUTI VE CouNOIL 
of the State of Iowa. 
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Scu uu1~5--->,;gw lJ 1sTHJCT-EXTENSJo:,.; 0 1-~ C1TY L 1M1Ts--Sc 11 oc..11 .. 

CENSt..:S--T iLX LE, ... Y-Pl .. \CE oF ATrE:,,;01sG S c 11 ouu---D1ns10N" 

Of' A SSETS AND L1Ao 11.,1T1Es.- \\. ht•rc a mf•mber of school boa rd 
after chnngc of bounclnry mo, ·es out of old territorv into t he 
newly acquired territory his stntus is s,1111(' ..is before: .All UL~

able property included in city as ex tended should be included 
in current 1 vy. Schoo l registralion shoul<l include all persons 
of school nge l'csiding in territoriHI limits as cxl~Dded and 
children r siding in the extension have n r ig ht to att end 
school in the independent district immediately upon the ex
tension bei ng made. Each school district affected by exten 
sion has a. right to appoint an nl'bi t rator to settle disputes as 
to the assets to which it is entitled. 

Sm : 1 am in receipt of your communication of the 30th ultimo 
advising t hat t he incorporated ei ty of Iowa City extended its cor
porate limits in F ebn11try, l!JlO. Prior to said extension the cor 
porate I imits of Iowa City were co-extensive with the independent 
school distr ict of lowa City. The ex tension to the eity included a 
part of two ndjoining townships and a lso a port of two adjoining 
schoool d istricts. 

fn view of tlwsc fa ('ts you suhmit the fo llowin g qll<'Stio11s: 
" 1. Does the fa ct tha t a member of the bom·cl of d irectors 

of s11id independent school distt'ict of !own City, ,tftcr the 
vote of tlw people extending the cit:-· limits. removes outsid 
of the limits of the old districl hut upon the tel'l'itory in luclecl 
in the new limits, crentc n vncn ncy in the offi ce of d ircc•torf 

"2. Should the sehool censu s. or rr a- ister of persons of 
school HJ!C, fo r the year 1910, include the chiilh-cn of school 
age resi din g in the nrw 1err itory Pmbraced in the ex tension 

of th e- c• it,· limits! 
"8. Rl;o11ld sums estimatr-d in the yea r 1910, 11ndc1· sec

l ion 2806 of the supplement t o the code, ns amcnrlccl by chn pte ,· 
1 2 of' 1hc acts of the 33d µ-encrnl assc-mbly, be raised h,· the 
levy provided fo r under section 2807 or the code upon nil ta x
able property within th ,, territorial limits o r Iowa Cil,· 11s 

xteucled ! 
" 4. Do the childrr n of school ogc l'C'siclin~ in lh C' tc· r ri1ory 

takon in bv th e extension of the city limits have the ri ~ht to 
attend sch~ol in the independent. school district of fown ily 
in the yea r lf)JO. nnd is there an obligatioa rcaling u pon th e. 
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indep<•rn.k·nt school district of lo1n1 Cit.'· to e11ucate t he chil
dren r esidin!..:" on the territory taken .in d111·ing· t he vea l' 1910? 

"5. In th e event that the boa rd~ of tl i r•f'cto rs ,·~presenting 
the !H!\\·J.v fonrn•d districts ca nn r,t agJ'f'(' 11 fH)ll a II erpt ita ble 
division of all the assets and li:ihiliti t•!', of the eorporntions 
affected, and it is n ecessary to appoint a1·hitratm·s nnder sec
tion 2802 of th e supplement to th e f•ocl ,:, , how man v a rbit ra tors 
should he appointed. and will one hoa rd of ~u·bitrators pass 
upon the division to be made amorr;.r tl1r- threP districts ?" 

First. Considering that the m ember of t he hoa,·d of the nrig·inal 
-district of Iowa City did not change his rPsid c1we 1mt il t he ex
tension of t.JH, district. and that afte ,· the 1·lrnnge h e still 1·emained 
in the new district. his status is th e snmc• f!S t hong·h 11 0 change in 
r esidence had been made by him. 

Second: In my opinion th e school (•P11.s1 rs m· J'(' ~ist<>r of prrsons 
of school age for the yea r 1910 shonhl in 1' lnde all of th e children 
of sehool ag-e r es iding- in the n e \\· ten· ilor.,· ,.rnb1·r1e•Pd in tltP ex
tension of the city limits. 

Third. In making the <'stimate of tnxPs lr•vipd for school pur
poses for year 1910, all taxable prope1·ty \\'ithin the territorial 
limits of Iowa City as extended shnulcl he it1 <:h 1t1ec.l. 

Foui-th. The children of school ag-e 1·c•siding- in tbe t r rritory 
embraced in the ext ension of t he cor-poratr limits of Iowa City 
bave the right to attend school in the independent school district 
-of Iowa City in the year 1910. 

Fifth. In the event that the board of directors of the various 
·school districts affected by the extension of the independent school 
district of Iowa City are unable to agree upon an equitable di
vision of the assets and liabilities affecting- the corporations. and 
it becomes necessary to appoint arbitrators nnde1.· sertion 2802 sup
plement to the code, 1907, each school coporation affected has 

·the right to appoint its arbitrator to determin e, the dispute in 
·which it alone is concerned. 

July 8, 1910. 
:JioN. JoHN F. R100s, 

Respectfully, 

H. w. BYERS, 

Attorney General of Iowa. 

Sitperintendent PubUc Insfruction. 
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T::-.:F1HL\J.\T1n:-.;>'-S .,1.E oF F1:--u P::-.:1..,wF1 ; 1.1.y '1' .,KEK- FEE::- OF 

,Jt·:--TI CE ,w TIJE PE.I CE.-.Each sin~l,· i-aJp of fi sh shouhl b1\ 
st.it t'd iJ1 ou1• 1•111111 t of in fnnnntion. \\"hl'I' (' 1111 i nfnrmat ion 
rontaius Sl•Yeral eounts 11w justin~ i,; 1'ntith•d tn hut ou e fee 
for do<"kl'tin g- th r l' HS('. 

Sm: I beg- to acknowle<lg-f' r <'ee ipt of your lett<"r nf tl11• 25th 
instant in whieh yon say : 

'' S ect ion 2559-Proset•utions: In all 1n·osP<' ntio11s 1111<.for 
this elrnpter , any number· of violations ma.v lw iiwltHkd in the 
information. lmt each one shall be set out as a sepa rat e <'Otmt.. 

« Ser·t.ion 2543- Buying and SC'lling; No person shall know
ingly buy, sell. offc1· for snlP, have in possession fo1· sale or 
transportation or for any oth Pr nsc 01· purpose. m1y fi:,;h 1111-
lawfHlh· tak<> n 11ndPr thr provisions of this elrnptt•J' . 

"Under the above two sections , if part ies are arrested for 
knowingly selling fish unlawfully taken, cam1ot t.he informa
tion be drawn in as many counts as each fish sold, and on 
separa te counts. can a justi ce of the p~ae.e dock~t e~.ch separa:c 
count, and in you!' opinion wh en an 1nfo rnrn.t1nn ts drnw11 rn 
separate counts, can a jnstice of t he peace dock<'t caeh sepinat<\ 
count as a CllSP. and c>hargP th e statutory foes HS costs Oil each 
one?" 

In response thereto I h avf! to say: . _ 
Fil-st. The information may propP1:ly contam a separate connt 

for each sale of fish unlawfully taken as provided in the _chapte r 
from whi ch the above sections are quoted. If a ni1mbe1· of_ fish 
are included in a single sttle t he sale should be eove1·ed by a smgle 
connt in the infonTiation: on thc- other· l1m1d , if the sal<> if-I of each 
fish separately then it w~uld be proper to include in the informa-
tion ns nrnn:v connts as thl're were fi sh sold. . . . 

Second Section 4597 of t he code covermg fees of .1nst1 ce of 
the peace· in so far as material to yonr inquir:y provides= . 

"Par. 1. Fm· docketing Pach t•nse 111 ea ch net.ton c xc1~pt 
in garnishment proceedings, fifty ( 50 ) Nmts." . 

Under this provision the justice of the pcac>e would be entitled 
to charg-c bnt fifty UiO ) cents for dock<•ti n~ thf'. c·as1• lwrP .'"OV<' l'Pd h,v 
your information ev<'n t hough thP infonnation cont.nms. Aevernl 
counts, and the same rule wonld apply as to all othei· foes nncl 
costs. 

,July 26, 1910. 
HON. GEO. A. LINCOLN, 

Respectfnl1y, 
IL w. BYERS, 

Atto,·ney General of Towa. 

State Fish and Game Wa;rden. 
10 
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INTOXICATING LIQ UOR-CORPORATIONS :MAY SE!.,L AT WHOLESALE.

A corporation which complies witli all requirements of the 
mulct Jaw may sell liquors at wholesale. 

Srn: I am in receipt of your communication of the 30th ultimo 
advising that the executive council has before it the application of 
the Co-operative Company of Sioux City for authority to issue 
stock in exchange for property listed. 

This is a corporation organized for the purpose of engaging in 
the sale of intoxicating liquors at wholesale. 

In view of the decision of State v. Delalwycle, 126 N. W., page 
330, I am of the opinion that a corporation which otherwise com
plies with all of the conditions of the mukt law may engage in 
the sale of intoxicating liquors at wholesale, but chapter 143, acts 
of the ~3d general assembly prohibits a corporation from engaging 
in the retail sale of intoxicating liquors. 

"M"y former opinion should be so modified as to conform with the 
views herein expressed. 

I return herewith enclosures. 
Yours very truly, 

August 12, 1910. 
MR. A. H. DAVISON, 

Secretary Execidive 

H. w. BYERS, 

.Attorney General ·of Iowa. 

Coimcil. 

SCHOOL BOARD-MAINTAINING Scaoor..s--FURNJSHING TRANSPORTA.

TION.-lt is mandatory upon a ,school board to either continue 
school in home districts or transport pupils to adjoining school. 
They may pay for more than six months tuition in adjoining 
di,strict. 

Sm: I am in receipt of your communication of the 27th ultimo 
submitting the following questions. 

First. Can a school board be compelled to transport children 
w}Jo reside more than two miles from the school , when th~ school 
in the home district is closed'! 

Second. Does the board of the district in which the school is 
closed have authority to provide for more than six moO:ths of 
sc~ool in the adjoining district, provided said district maintains. 
its school · for a greater _ time Y 

REPORT OF ATTOR~EY-G!-"1:-;ERAI. 

T/1 inf. :\lay a sehnol hoard anang«' with an adjoining- Sl'hool 
district for pupils within tlw distrit•t. n11d also pmvidr for the 
trnnsportnton of snrh pupils tn s1wh adjoining- s«·lwol 1•,·p11 though 
th(• Jw1nc st•hool is maintai1wd '! 

Pir.~ t. It is my opinion that it is mnnd11tory upon tlw st'110ol 
board t.o Pithe1· contimw the school in tlw honw distl'it't. Ill' transport 
the ehihlren to an adjoini11g- school. 

Srco11d. ThC' bo11rd Jias nnthority to makt' pl·o,·1s10n for st>ndi11µ
pupils to an adjoining- school fc)I' nHll'<' than six mouths, p1·0Yidetl 
the sr•lrnol is rnai11tnined for a grc>HtPI' ti1111•. '\'ht• honr<l is of eo11r1,w 
limited by the statutory nmonnt of iwhool tnxes whit•h mnr h<' 
raised with refercn<'<' to thPsP mnt.h:' l'S . 

Th-ird. Sl'ctiou 2774 of the t'Olli' p!'ovidPs among- oth1•1· things 
that when tl)(' board is released from its obligation to maintain 
its school, or when children live at. an lllll'('asonahle dist.arn•c from 
its own school, the board may contract with hmu·ds of other school 
townships ot· independent <listricts for the instruction of children, 
etc. , and may also art•ftng-e for the tnrnsportntion. 

It follows therefore that if the board is either released from 
its obligation to maintain a sehool, or the children live nt an un
reasonftble distance from their own school. the board may contract 
with boards of other schools for such pupils. nnd also provide 
fo1· their transportnfion to and from snch school. 

Respectfully, 
H. w. BYERS, 

Attorney General of Iowa . 
S eptember 19, 1910. 

HoN. JonN F. Rrnos, 
Snpe1-intende-nt P11-0lie- Instniction . 

PHARMACY BoARD-CONDUC'l'ING ExAMlNATION.-A person who has 
been registered in another state not entitled to be registered 
here without examination. 

Sm: I am in receipt of your communication of the 2d instant 
requesting to be advised as to whether the board of pharmacy may · 
register a man in Iowa by simply looking over and approving his 
examination given by the board Qf another state; or would the 
applicant be compelled to pass a satisfactory examination before 

the Iowa board. 
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Section 2589-a, supplement to the code, 1907, provides: 
'' The commission at such times and places as it may select 

and in such manner as it may determine shall conduct an 
examination for all persons desiring to engage in and con
duct business as registered pharmacists,'' etc. 

This section in my opinion contemplates that your board shall 
actually conduct an examination for all persons desiring to engage 
in the business of pharmacy as registered pharmacists. Reg
istering a man who has taken an examination in another state is 
not '' conducting an examination.'' 

September 21, 1910. 
MR. H. E. EATON, 

Respectfully, 
H. w. BYERS, 

Attorney General of Iowa. 

President Pharmacy Commission. 

INSANE PATIENT-CHARGE UPON STATE-LEGAL SETTLEMENT.-No 
legal settlement can be obtained in a county under sections 
2224 and 2226 of code unless residence is had for one year 
with intent to remain. 

Sms: I am in receipt of your communication advising that Mrs. 
Etta Sloan and her husband resided in Minnesota prior to the 
12th day of May, 1909; that at said time she was in the state hos
pital at Fergus Falls. On the date named she was released · on 
·parole from the hospital and was at once brought to this state. She 
was later discharged from the hospital although not as cured. The 
family first stopped in · Bremer county but a little later the mother 
took her to Wapello county as an insane patient to care for her. 

· The husband went to Wapello county about September, 1909, pro
cured employment and established a home there. His stay in 
Waverly for about four months was in the nature of a visit with 
his sister ; that he left Minnesota with the intention of making 
his home_ in Iowa, and that a few days after he had been in this 
state one year, his wife was adjudged to be insane and committed 

• to the state hospital where she now is. 
Upon the facts ,stated you request an opinion as to '' whether 

this patient should be he!d as a charge to the sta.te ; and if not, 
whether she should be held as a charge to Bremer or Wapello 
county.'' 
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Under sections 2224 and 2226 of the code and County of Cen·o 
Gordo v. County of Wright, 50 Iowa, 439, and other decisions of 
our supreme court, no legal settlement could be obtained in eith~r 
of the above named counties unless the person resided therelll 
for the period of one year with the intention of making that his 

or her residence. 
I am therefore of the opinion that Mrs. Etta Sloan gained no 

legal settlement in either Bremer or Wapello county, and hence 
she should properly be held as a charge to the state of Io,va. 

Respectfully, 
H. w. BYERS, 

Attorney General of Iowa. 
October 5, 1910. 

HONORABLE BOARD OF CONTROL 
of State 1-nstitu.tio-ns of Iowa. 

BUILDING AND LOAN AssocIA'l'IONs-:f.'1LING ARTICLEs.-Are not re
quired to file their articles of incorp~ration in office of secre_tary 
of state nor pay filing fees as reqmred by other corporations. 

GENTLEMEN: I am in receipt of a commu~ic~tio~ of t~1~ 15th 
instant from your secretary requesting an ?P1~1on 1n writing as 
to whether domestic building and loan associations a~e, under tl?e 
laws of Iowa , properly incorporated unless the articles of said 
cor )Oration are filed in the office of the secretary ~f st~te; and 
als! whether if the law required the same to be filed m said office, 
the 'approval eontemplated by said statut~ to 1?e ma~e by the ex
ecutive council should be given before said fihng with the secre_-

tary of state. t 
'rhe first branch of your question has been before the departmen 

for consideration, and on the 9th day of October, 1908, I g~ve 
a written opinion in which I then held ~bat chapter 1~ o~ title 
9 f th de provided for tl1e incorporat10n and orgam;1,at10n of 

o , e co - £' · .1 l t , 
buildin,,. and loan associations, and , section 1913 ~ · sa1u c, 1ap ,er 

· d ~l for the payment of fees of such corporations ; _and ~hat, 
i:;;~f:re. such associations were not r equired to fi~c their artt~1 es 
with the . secretary of state and pay the f~e- reqmre~ by sect10n 

1610 of the code. I still adhere t o the pos1t10n ther~1~ taken . . 
I f the opinion how·ever, that if such associations desire 

to fil~h:ir artid es with tl1e seer<'tary of state, it will he necessary 
for them to pay the fee required by section 1610 of the code an<l 
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amendments thereto. In other words, if such associations desire 
on their own motion to file the1r articles with the secretarv of 
state, these articles will be governed the same as any other articles 
both with referf>nce to the payment of fees ancl with referenc; 
to the approval contemplated by law. 

Respectfully, 

October 7, 1910. 
HONORABLE EXECU'l'IVE COUNCIL 

of the State of Iowa. 

I-I. w. BYERS, 
Attorney Genei·aL 

BOARD OF HEALTH-APPROPRIATION FOR 0I<'FICE EXPENSE.-'J'he 

board may URe a part of appropriation provided under section 
2575 to pay clerical help necessary to the work of the office. 

Sm: I beg to acknowledge receipt of your communication of 
November 30th, in which you say: 

"Owing to the excessive and extra amount of work to be 
done in the office of the Btate Board of Health, the Secretary 
finds that he will be without funds from extra clerical appro
pri~tion with which to pay clerk hire; therefore the Secretary 
desires t.o know whether it would be legal to pay clerk hire 
from the appropriation authorized in section 2575 of the code. 

"Will you kindly give me a written opinion in this matter 
in order that we may proceed according to law 1'' 

In response thereto I have to say, that upon an examination of 
the several acts appropriating money for the use of your office I 
find nothing that would prohibit the use of part of the genel'al 
annual appropriation for your office covered by section 2575 in 
the payment of such temporary help as might be required to keep 
up the necessary work of the office. Such use of the fund would 
clearly come within the te:vm '' contingent expenses of the Secre
tary's office. '' 

December 3, 19-10. 

DB. GUILFORD H. Su~, 

Respectfully,· 

H. W. BYERS. 
11:ttorney General of Iowa,. 

Secretary Iowa State · Board of Health. 
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INSURA...,._.CE RATES--FRATERNAL SOCIETIES.-Under a contra.ct for 
consolidation of two societies any increase as to rates over that 
stipulated in contract is illegal and void. 

SIR: In response to your request for an opinion as to whether 
or not the acts of the American Patriots of Springfield, Illinois, in 
advancing the rates upon the policies of the members who for
merly belonged to the Knights and Ladies of Golden Precept is 
legal and binding upon such members, I have to say, that, after a 
careful examination of the memorandum forwarded with your 
communication and the contract of consolidation, the increase in 
rates, in my opinion, is in airect violation of that part of the con
tract in which the .American Patriots binds itself to continue in 
force the contracts of insurance of the members of the Knights 
and Ladies of Golden Precept at the rates which said members 
were paying prior to the consolidation, and for that reason is 
illegal and void. 

I return herewith the papers in the case. 

December 9, 1910. 
HoN. JOHN L. BLEAKLY, 

Auditor of State. 

Respectfulty, 
H. W. BYERS. 

Attorney Generai of Iowa. 

IOWA STATE DRAINAGE, WATERWAYS AND CONSERVATION COMMIS

SION-USE OF FUNDS FOR EXPENSES OF OFFlCE.-Under Chap
ter 249, acts of thirty-th_ird general assembly, after paying 
flalaries of secretary and assistant out of the fund created, the 
balance of the appropriation may be expendPd for other legiti
mate expenses of office. 

GENTLEMEN: I beg to acknowledge receipt of your secretary's 
communication in which my opinion is r equested ai,1 to whether or 
not "chapter 249, sections 4 and 5, laws of the thirty-third ~encral 
assembly, contemplate a transfer of funds from the secretary's Ra.1-
lary appropriation, in event that such appropriation is not fnlly ex-
pended, to · the expense fund of such account.'' . . . . 

There is no such thing as a secretary's sala,·y appropr1at10n ID 

chapter 249. That chapter, by section 5, appropriates the lump 
sum of $2,500.00 per annum for all purposes out of which the 
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commiss~cn, by section 4, is authorized to pay a see1·etary not to ex
ceed_ $1.t>OO.OO per annum. If the commission is able to secure the 
scrn~cs_ 0!' a secretary for less_ than JI,500.00, it may do 80 ; in 
fact, 1t 1s 1ts duty to do so, thus mcreasmg the amount available out 
of t~e appr?pri~tion £or other !egitimate expenses; in other words, 
for 1llustrat10n 1f the secretary's sala1•v is fixed at $1 ?(JO 00 

' • ..., · · · ,~ . a year 
and the salary and expense of other assistants should not exceed 
$1,000.00, the two items making a total of <1>2 900 00 the · 

• <P ,~ • , comm1s-
s1on ~vould have $300.00 left, out of which amount it would have 
th~ r_1gJ1t to pay any othe1· legitimate expense incurred •in aecom
phslu_ng the purpose of the act; in doing thi~, however, there is no 
question of transfer of funds involved. 

Respectfully, 

January 2. 1911. 

H. W. BYERS, 

Attorney Geneml of I o-wa. 

IowA STATE DRAINAGE WATERWAYS A.ND CoN
SERVATTON Cm.!M[SSIO!-;, STATE HOUSE. 

INSURANCE-ALLOWING AN AGENT COMMISSION ON A POLICY WRIT

TEN "?PON ~1s OWN LIFE.-To allow an agent a commission on 
a_ policy of insurance on his own life is not a violation of sec
twn 1782 of the supplement to the code. 

SIR: I beg to acknowledge receipt of your communication of 
De~em_ber 27th in which you request an opinion as ti, whether or not 
a_ hfe msurance conipany would be violating the provisions of sec
~ion 1782 of the 1907 supplement to the code in allowing one of 
its ow~ agents the usual commission upon a policy written upon his 
o~n hfe, the commission to be the same allowed him in cl,l,Se the 
risk, had been taken on the life of another. 

The section referred to provides: 

"No life insurance company or association shall mak 
·t d' • . e or 

perm1 any 1stmct10n or discrimination ·between persons in-
sured of the Slime class and equal expectancy of life in the 
amo~~ or payment of_ premiums or rates charged for policies 
of hfe or endowment_ msurance, or in the dividends or other 
benefits payable thereon, or in any other of the terms di 
t' or con -
ions of the contract it makes• nor shall any· such · . . · • · company or 

assoc1at1on or agent thereof make any contra t f · 
c o insurance 

agreement, other than as plainly expressed in the policy issued; 
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nor shall any such company or association or n.gent pay or 
allow, directly or indirectly, as a.n inducement. to insurance, 
any rebate of premium payable on the poliey, or any special 
favor or advantage in the dividends or other benefits to accrue 
thereon, or any valuable consideration or inducement what
ever, not specified in the policy or contract of insurance.·· 

'l'his section prohibits : 
First . . Any distinction or discrimination ns to \ n.) the amount 

or payment of premiums or rates charged; (b) as to the dividends 
or other benefits payable on the policy; ( c) as to any other of the 
terms or conditions of the contract. 

Second. It requires the entire contract to be plainly expressed 
in the policy. 

1'hfrd.. It prohibits the payment or allowunce as an inducement 
to insurance, (a) of any rebate of premium payable on the policy; 
( b) of any special favor or advantage in the dividends or other 
benefits that accrue thereon; ( c) of any value, consideration or in
ducement whatever not specified in the policy on aceount of in-
suranee. 

It will at once be seen that this section has no application what
ever to legitimate commissions allowed to agents for procuring 
policies of insurance. The whole purpose of the section is to pre
vent discrimin~tion by the manipulation of premiums, mtes, divi
dends or rebates, and ha.s application only to the conduct of the 
company and its agents in dealing with policy holders, and it is 
difficult to sec how the allowance of the regular commission to an 
agent for an application for policy on his own life would be a dis
crimination €ither in favor of or against any other policy holder; in 
fact, to deprive the agent of this commission would be an unjust 
discrimination against him and in favor of the eompnny. 

I am therefore of the opinion that there is nothing in this sec
tion nor any other that would prevent the allowance of a bona fide 
agent of a life insurance company of the regular comn~i~ion on a 
policy on his own life, and to pay or allow sucl1 eo~mss101:1 to an 
agent would not be a violation of thi~ statute, _n~tw1thstandmg the 
agent's contract with his comp~n1 might_ proh1b1~ the allowance to 
him of a commission upon pohc1es on his own hfe. 

January 2, 1911. 
HON. JOHN L. BLEAKLY, 

Aiiditor of State. 

Respectfully, 
H. w. BYERS, 

Attorney Gene1·al of Iowa. 
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PRACTICE OF JvfEDICINE--REVOCATION OF CERTIFICATE.-Where a 
doctor is convicted of an offense and is afterward pardoned, 
such pardon does not restore his right to practice medicine 
where the revocation of his certificate does not rest alone upon 
his conviction in the case. 

Srn: In response to your r equest for an opinion as to whether 
or not the pardon of Dr. J. W. Crofford by the governor restored 
or revived the license or certificate to practice medicine which had 
been revoked by your board, I have to say that I have examined the 
statement of facts furnished me carefully, as well as the statement 
of the record made by the -board with respect to the doctor's cer
tificate, and, while the question is not free from doubt, I am of the 
opinion that under all the circumstances of this case the board is 
warranted in refusing to recognize the doctor's right to prll.ctice 
medicine in this state. 

If the action of the board in revoking the doctor's certificate 
rested solely upon the conviction in the case in which the governor 
has granted a pardon, and nothing had developed subsequent to the 
conviction and pardon that affected the doctor's professional in
tegrity and fitness to practice medicine, I would be inclined to ad
vise the restoration of his certificate. It appears, however, from 
the record that the revocation of his certificate doe.s not rest alone 
on his conviction in the case in which pardon has been granted. 

Under these circumstances it seems to me the wise and proper 
thing for the board to do would be to give the doctor an opportu
nity to make a showing with respect to the matters upon which the 
revocation of his certificate rested, and if by such showing the 
board is satisfied that the doctor is a fit and proper person to prac
tice medicine in this state, the order revoking his certificate should 
be set aside and his right to practice recognized. To require · this 
showing will work no injustice to the doctor, and the public will be 
fully protected. 

Respectfully, 

January 2, 1911. 
DB. GUILFORD H. SUMNER, 

Secretary State Board of Health. 

H . w. BYERS, 

Attorney General of Iowa. 
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l\'11:NING-lNTERPRETATWN oF TER.M, ''1\hNE I<'om,.MAN' ' OR ''PIT 
Boss.· '-R1tling of state miue inspector upheld. 

Sm: In the matter of the rHling made by the state mine in
spectors on or about Decembl•r 12th last, viz .. ·' That the term, 
'mine foreman· or 'p it boss, ' in (•hapter fl of t.hr code is interpreted 
to mean auy person hiring or dischar!!ing meu or to whom the care 
or the operation of a mine or part of a mine., and the safety of the 
men employed therein is eutrnstetl. ,. 1U1d the legality or propriety 
of which ruling was submitted to llll' some days ago, I hnve to sa~, 
that, after the -most careful consideration, I have come to the con
elusion that I ought not to interfel'e with this rnling. 

The matter is so clearly one of good sense and judgment upon 
the part of thr inspectors that I ·mn sm·e interference by a rulin~ 
from this departp1ent would si.mply confnse and furth~r compli
cate matters; I venture, however , to sugµ:est that the rulmg shou!d 
be used for the sole guidance of the inspectors in the performance 
of their duties. and that great care should he exer cised in t he en
forcement of the rule in order that no injustice may be done to 
either · side in this controversy, and in order that unnecessary ~ric, 
tion and trouble between miners and min e owne~ may be avoided 

in so far as possible. 

January 2, 191L 
HoN. EowARD SwEENEY, 

Sta.tc Mine Inspector. 

Respectfully, 
H. w. BYERS, 

Attoniey Geneml of Iowa. 
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SCHEDULE "H" 

JUSTICE OF THE PEACE.-Duty to deposit with his successor his 
officia.l docket and other official papers in his possession at 
the expiration of his term of office. 

Mr_ Chas. Jones, J. P., Des Moines, January 7, 1909. 

Sanborn, Iowa. 

Dear Sir: Yours of the 31st ultimo at hand. I understand 
therefrom that you have been elected justice of the peace to suc
ceed James W_ Dow, and tliat one C. E. Foley was at the same 
time re-elected justice of the peace in the same township and 
that a proposition has been made to you that the books and d~ckets 
formerly under the charge of Mr. Dow be turned over to Mr. 
Foley, and that Mr. Foley turn over to vou the books and dockets 
~hich. have been under his charge M jt;stice of the peace during 
his prior term of office, and that you wish to know whether such 
a transaction would be a proper and legal one. 

In reply thereto I have to say that if the facts of the case are as 
above set forth, it would be improper to make such an exchange 
of books. 

Code section 4584 provides in substance, that a justice of the 
peace, upon the expiration of his term, must deposit with his suc
cess~r his official docket and other official papers, 8.'l well as those 
of his p_redecessors, which may be in his custody, there to be kept 
as public records. 

As ~r. Foley succeeds_ himself, it would appear to be his duty 
to retain the dockets which have been in his possession. 

Yours very truly, 

CHARLES s. WILCOX. 

Special Counsel. 
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CLERK OF DISTRICT CoURT.:.._Dnty to give board of parole informa
tion reqt1estc>d ('OllCC'l"lling- prisonc>r. 

Des Moines. January 8, 1909. 
Mr_ P. H. B eal e.'· , 

Clerk of District Court. 
Newton, Iowa. 

Dear Sir: R eplying to yours of the 31st . ultimo in reference 
to the collection of a clerk's fee for the record mc>ntioned in section 
20 of chapter rn2 of the acts of the 30th general assembly, I have 
to say that said sect.ion 20 expressly pro':ides that it is the duty 
of the clerk to furnish sueh rc>cord to the board of parole and that 
section 21 of said chapter makes it the duty of every public officer to 
whom inquiry may be addressed by the board of parole con
cerning any prisoner, to give said board all information possessed 
or accessible to him which may throw light upon th<' question of 
the fitness of the said prisouer to receive the benefits of pa.i·ole. 
No fees could be collected ag11inst the board of parole nndor item 
21 of section 296 of the code. 

Yours very truly, 
CHART,ES S. "\VILCOX. 

Special Counsel. 

TOWN COUNCII,--V ACANCJES TO BE FJLT,ED BY MEMBERS OF THE 

CouNCIL.-Duty of mayor to declare candidate who has ma
jority of votes elected. 

Mr. A. J. Byerly, Mayor, 
Coggan, Iowa. 

Des Moines, January 27, 1909. 

Dear Sir: I have your favor of recent date in which you sub
mit the following: 

Coggan is an incorporated town of 500 inhabitants. March, 
1907 we elected three new councilmen and three held over; one coun
cilman has resigned, and his resignation has been accepted. In 
filling this vacancy I want your opinion : . . 

First. If three councilmen vote for and two against sincl candi
date for councilman is said candidate elected councilman if the 
mayor approves of the election? • . 

· Second. In the above circumstances 1s the candidate elected coun
cilman if the mayor does not approve of the election, 
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Third. With onJy fom co nncihne 11 presrnt and three votes for 
and one .against a certain candidatr. can the mayor decide there 18 
an election or no election as he chooses ? 

In r eply I herewith submit the following: 

Settion 1272 of th e Snpplrrnent to the Code. so far as it is mate
ri al to the (J tws1;ions under considerat ion, provides: 

"Vacancies * * • in Hll town offices shall be filled by 
the council at its first regular meeting after such vacancy oc
cur·s or as soon thereafter as practicable. " 

Section 658, p aragraph 5, provides : 

"He ( the mayor) • shall be presiding- officer of the council 
with the right to vote only in case of a tie.'' 

In response to your_ first question will say tha t under the condi
tions you state the candida te ·for councilman would be elected coun
cilman whether the mayor approved of tJ1e election or not; this also 
answers your second question. 

Replying to your third question I have to say that with four 
counci lmen present, three voting fo1· and one ~gainst · a certain 
candidate, t~(~ cm~clidate should be declared elect ed by the mayor_ 
He has no chscretrnn in the matter. . • 

Y onrs very truly, 

CHARLES w. LYON, 

Assistmit Attorney General. 

CouR'r HousE GROUNDS.-Board of sntJervisors may authorize the 

erection of a temporary structure thereon for a public purpose 

provided it will not interfere in any manner with the public 
business transacted in the court house. 

Des Moines, Iowa, February 6, 1909. 
JOSEPH JI; EGERMAYER, COUNTY ATTORNEY, 

Marshalltown, Iowa. 

DEAR SIR-I l~ave y?m· favor of J anuary 26th addressed to the 
attorney g.cneral m which you submit the following proposition: 

Can the boa1·d of supervisors or the county aud·t . t 
}" · . • 1 or gran 

an evange 1stic committee of your city which is promoti h t 
are called the '' Sunday Meetings'' tlie right to use a po:fi: :f 
th~ court house grounds for the purpose of erecting a taber
nacle thereon to be used for the evangelistic meetings from 
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F ehrnnl'~- 1. 1909, to ~Tune I. 190!1: the d('Pd to the county con
veying th e coul't honsl.' grounds containing no 1·estriC'tions what
soever as to the use for whi<'h such real estatt~ was originally 
aeqnired l'xeept that a court house was to be built thereon 
costing a certain sum of money. 

You also ask for an interpreta tion of pmagraph fl. section 422, 
page 88. of the lfl07 Code Snpplemrnt. 

Replyin g- to your lette1· T have to sn~' that I ha.Vl' fonnd sonw au
thoriti es whic>h m1g-ht seem to indient P that s1wh a privil<'!?l' eonld 
not he properly g-r·nnh'd and the following- brief mny aid yon in 
fnrth e1· investigation of authorities snpportiu g tha t theory of the 
proposi tion: 

P1m1graph !1, ~ectiou 422. of thr 1907 Coclf• Rnpplement.. is as 
follows · 

'~To pm·chase. for the USP of thP ('onnty, an); r eal est.ntr n ee• 
P.ssarv for the erection of bnilclings for eounty pnrposes; to re
move·· the site of_ or designate a n<'w site fm·, nny r•ormt:v hnild
ings recp1ired to be at the <'onnty seat. wlwn sneh si te ,;hnll not 
he beyond the limits of the town, villa ge or city at whil•h the 
conntv seat is located. and to p ennit any p e1·son, prrsons, or 
corpo;·ation to use any prtion of the lan<ls owned by the conn
tv for ornamrntal or ai.-t pnt·poses, · or for tlie r reetion of any 
~onument or fountain under snch restrictions and i·eg-nlations 
as the board of snpervism·s may from tim e to time en aet. , pro
vided that such use does not interfe1·r with the nse for which 
such real estate was originally acquired by the county.'' 

Paragraph 11, Section 422, of the code supplemPnt g-iws the 
supervisors power "to r epreseu t the respective counties and to 
have th e c-are an<l manaA"ement of the property :.'Ind business thereof 
in all cases where no other provision shall he nrndc . '' 

P araA"raphs 9 and 11 of said section 422 of tlrn 1mpplcment nre 
the only provisions that I ca n find which bear npon the pOWl!r of the 
supervisors to grant the privilege requested. 

A county is a political corpornt.ion invested with cm·tain limited 
and specified powers , whieh are divided a.mong- and are to he cxer
ejsed by a class of agents or county officers appoin ted for that pur·
pose. Th eir duties a~e not only defined, but the mode of performin~ 
them is often prescribed by law, and this being clon e, the power 
must be exercised precisely as it is given. 

HuU vs. Ma1·shall County, 12 Iowa, 142. 
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The 1:1b0Ye ea!-:<• i11Yolves the Jpgality of houcls iss1!l'd f111· tl1,, L'l'CC

tion of :i. coul't howw in ;ifarshall co unty in the _,·4•;n· l."-l;il. 
Conntirs al'e in fact municipal corporations. In the <·ast> of 

Jlfrl'/,r:r.~(, n r.s. Post er Bros._, 4r{ Iowa, 48, the conrt ,mid: 
'' The city, as all other municipal corporations, can exer

cise no power not conferred by law; upon the law, from whi:>:b 
its existence is derived, it depends for all anthor.ity. It is a 
creative and positive enactment and all the city's powers flow 
therefrom. Of course we will not b e nnderstood as intimating 
that the means and manner of the excl'cise of power must be 
prescribed by express enactm,mt. but that the power itself de
p ends thereon." 

Slate of' Indiana. 1•,<;. Hai-l. 8:3 I,. R. A .. 118, holds that: " A Jpase 
of rooms in a conl't. homie to be nsed for private purposes emmot 
be lawfully made b:v rmmt:v commissioners in th<' ahscnce of statu
toey authority." 

See nlso eclito1·'s notes to said case, citing sevel'al cases in point. 
'' V,Then the city or town· buildings are let to private parties 

such use is a private and not a public use nnder the laws in 
this state. The land upon which the court house is erected is 
purchased, and held only for such purpose, which is a public 
purpose. and under all the authorities can be used for no other 
purpose. !I< • • "vVe think it clear, both upon principfo and 
authority, that the boards of commissioners in this state have 
no power to rent the court house, or any part of it, for private 
use, and that the relation of landlord and tenant cannot ex~ 
ist between the county and any private person as to the court 
house, or any part thereof, under the laws now in force. There 
is no statute in this state · authorizing the boards of commis~ 
sioners to rent the court house, or any part thereof, for pri'. 
vate use.'' 

Page 122 of the opinion in State of Indtiana vs. Hart, supra. 
In Minnesota the statute provides that the board of county com

missioners "shall have the care of the county property m1d the 
management of the county funds and business except in cases other
wise provided for; but shall exercise no other powers than such as 
a.re given by law.'' 

The case of Borough of Hende.rson vs. County of Sibley, 28 Minn., 
515, 11 N. W. 91, bolds that counties may not erect buildings for the 
use of other municipal corporations or for any third party µor 
improve it for the accommodation of third parties, nor enter into 
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l·ontracts b;,.· which it shall bind itself to hold it for tlw lwnl'fit of 
third parties. .. Such objects a re forc-ign to t lw 1rnqH1s1,s for which 
counties art> 11rganized. and, if permittl' d, \\·onld oJwn tlw doo1· to 
cntanglenwnts and abuses against which the pnhli1· should lw. and is, 
by law protected.·' 

Tlte abOVl' case .was Ont' invnlvin~ the validit;,.· nf a cn11trnd h~- a 
county with the Borough of Henderso11 for tlw llSP nf a pnrt of a 
county conrthonse for a city hall. and it was hl'ld that tlw l'tmtruct 
was beyond the powers of the county commissiotwrs. ( l lrnvt> no
ticed that the basemell,t of thP l\Iarslrnll county 1•onrt.ho11sp is used 
for the offices of the mayor and other 1•ity oflif'iuls of the <•ity of 
:?\[arshalltown.) 

Public ground in the ordinary sense is ground in wit ich tlw gt' n
eral public has a common nse aud it would not. HN'tH·d with the 
common understanding of the language used to sny thnt land de-· 
voted to the use of a local religions society or hospital or 1wa.dcmy 
created for ehurch, hospital or academical ptu·posi\s is. puhl ii'. 

Patrick vs. Y. M. C. A. of Kalamazoo, 7!) N. --VV. 208. 
"Public building" as used in penal Code Section 725 making 

it a misdemeanor for any person to designedly destroy, injure 
or deface any public building, its appnrtenances or furniture, 
relates exclusively to buildings owned by the pi_1blic as such, aB 

the state nipitnl, con rt houses, l'ity halls and tlH' like nnd does 

not include a church. 
CoUum vs, State, 119 Ga. 531; 55 S. E. 121. 
"1'hC:' cities of our state hold the titles to the streets, alleys. 

and public squares in trust for the pnblic; and, npon princi
ple, such trust propel'ty can no more be sold to satisfy the 
debts of the city than can any othe:r trust property be sold 
to satisfy the individual debts of any other trnste<-'. 'fhe prop
erty so held by the city can only be used for the purposes to 
which it was dedicated. It cannot be sold to satisfy its debts.'' 

Ra1u;on vs. Boal, 29 Iowa, 68; 
See also the City of Alton vs. Illinoi.~ 1'1·11st Co., 12 Ill. ~{8. 

You will notice that the cases above referred to have to do largely 
with propositions involving private contracts, grants for private 
purposes and the relation of landlord and tenant. 1 have co11ferred 
with Mr. Byers in reference to Section 422 of the Code Supplement 
and he concurs with me in the opinion, ta½inl;( the section in its _e~.
tirety, that the board of supervisors has authority to izrant a prlVI-

11 
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lege for the ei·cetion of a temporary structure on the court house 
grounds for a publie purpose, provided the manner in which the 
said structure is en•ctecl, its location and use shall not interfere with 
the public business transacted in the court house, but sueh right, if 
granted, must be merely a naked privilege subject to revocation at 
any time that the public interest may demand or the board of su
pervisors may deem advisable, as the board would have no author
ity to bind the county for any definite length of time nor to subject 
the county to any liability whatever in reference to the erection 
or maintenance of the structure so erected. 

Yours very truly, 
CHARLES s. "WILCOX. 

Assistant ,:lttorney General. 

INCORPORATED •rowN-FINANCIAL statemen-t of incorporated town. 
Not necessary to itemize each order drawn and paid out. 

Des Moines, February 8, 1909. 
MR. R.\LPH ,v ALSTER, CITY CLERK, 

Marble Rock, Iowa. 
DEAR Srn: I have your favor of the 6th instant in which you 

submit the following question: 
'' I write you in regard to the publishing of the financial 

statement of incorporated towns under 600 inhabitants. 
'' Is it necessary to itemize each order drawn and paid out 

of each fund, to whom made out and to whom paid, etc .. 
"Or is it lawful to make a summary of each fun(} in some 

such form as sent to the State Auditor last summer.'' 
. Replying thereto I ha:ve to say, that section 741-c of the 1907 

Code Supplement provides as follows: 
'' Each municipality sh'all make an annual public report, 

which shall contain an accurate· statement, in summarized form, 
of all collections made or receipts of such municipality from 
all sources, all acco~nts due the public,. but not collected, and 
all expenditures for every purpose; and a statement in detail 
of the cost and operation and all income of each public utility 
operated or owned by the municipality. Said report shall fur
ther show in detail the entire public debt of such municipality, 
and the amount of debt, which the municipalty may under the 
law contract for the year for which the report is made. Said 

\, , ' 
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rep,_,rt shall be published auuually nt the elo~e tlf the ilscal 
Vl~ar in at least two newspapers of general ei 1'{'t1ln.ti011 in said 
~.ity or town as the case may be, but if only one pnpl'r is so 
pul)lished, then in one, and if non<:> b(' pnhlislwd. then by post
ing a cop~- in three public places in said <'ity 01· town.·' 

I think the abov1~ ser•tion is a snfffril'nt wnrrnnt. for eonckusing 
such annnal financial statement into some s1wh form as that rP
(]nirecl from towns by thl" .A11ditor of Rtate. Yon will. note t hat 
the first sentence of the Code sertioll above rdl'l'l'ecl tn provid0.s for 
a statement •' in summarized form.' ' I would think that it would 
be quite mmecessary to itc>mize e,wh order 1.kawn an,l pn_i d nnt 
of each fnnd, oi- to show to whom mad0 out, and to whom paid, ,,tc. 

Yours very trnly. 
CHARI ,Es R. \¥uJcox . 

-"/>t:·ir!-l ('oung, •/ . 

DENAT URED ALcor-IOL-NONE OTnEn 1'H.\N Hi;:01sT1•;n.r-:D PIIAHMAcrs·rs 

Aun-WRIZED •ro SELL.-Seetinn 258~ of tlw Code and section 

2593 code supplement constrned. 
Des "'.\foines, Fchrnary 16, l!J0D. 

SENATOR ,T. .T. NICHOLS, 
Des l\foines, Iowa. 

DEAR Sm: A few clays ago you left with 1ne a communication 
from 1\fr. Osborn of \,Vest Liberty, Iowa, in which he wishes to be 
advised as to whether or not grocers have the: right to sell denntnred 
alcohol for commereial purposes. You ref!rn•st that I answe1.· the 
same thrmwh yot1, so I beg to snbmit the following: 

Section 2593° of the Supplement to tlie Code, so far as it is rnate-
ria1 to the question under consideration, provides: . 

"No person shall sell at retail any poisons e1: 11m(~l'!~tecl m 
t.he following schedule, to-wit: Acids, hydrochlone, mtnc'. nnd 
sulplrnrie, arsenic, chloral hydrate, chlorofonn, ammnnrnt.ed 
m ercury, atropine; nrsenat.e of cop per, nconit~nc, bcn~flldchy~e, 
bromine, cyanide of potassium, cobalt, corrosive sub!mrnte, drn
nin, et.her sulphuric, h.,·oseill(", mnrphi~c•, k~rmcs_ 1'.1u1'.•raL can
tharides, cotton root. eroton oil, carbolw amd, c~1g1tnh~, den at~ 
nrcd afoohol, ergot, h~1drocyanic acid, llllX VflllllC/1. 11p111rn nnd 
its preparations ( extepting tho!i<• eo11tai11ing- !_ess tlin11 t-wo 
grains to the onnee), oils of bitter almouc.ls, sav:11 and penny
royal, oxalic acid, phosphorus, strychnine and its salts. veru
teum and wood alcohol; without atlixing 1:o the bottle, box, or 
other' package containing the poisoJ), a label hmtring- tlw name 
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of the article and the word poison distinctly shown. with th 
name and pl~ce of busine~s of the registered pharmacist fro; 
whom the article was obtamed. • • • Provided that it shall not 
be necessary to keep a record in said book of sales of denatured 
alcohol and wood_ alcohol, when it is ascertained they are to be 
used for mechamcal purposes; provided however that t·h . . , , . no . 
mg herem contained shall be construed to permit or authorize 
the sale of any of the poisons herein named where the sale 
_thereof is otherwise prohibited or regulated by Jaw. " 

Sect10n 2588 of the code also provides: 

"No person not a registered pharmacist shall conduct th 
business of selling at retail, compoundino- or dispensing d-·" e 

d . . . o , u 0 S, 
me mm.es or poisons, or chemicals for medicinal use 0 . . . , r com-
p_onndmg or dispensing physicians ' prescriptions as a pharma-
cist, nor allow any one who is not a registered pharmacist to 
so sel_l, compound ~r. dispense such drugs, medicines, poisons or 
c~em1cals, or physicians' prescriptions, except such as are as
sistants t_o and under th~ supervision of one who is a reo-istered 
~harmacist, and physicians who dispense their own p;escrip
t1ons only." 

Under the provisions of th~ sections above quoted. it is at once 
appa_re~t that the sale of denatured alcohol is limited to druggists, 
~nd it 1s ther~fore my opini?n that one not a registered pharmacist 
1.s not authorized to sell denatured alcohol for any purposes. 

Yours very truly, 

CHARLES w. LYON, 

Assistant Attorney General. 

----- ----·-

ARTICLES ~F INCORPORATION.-Articles of incorporation of a non
P,rofit corporation may be so amended as to permit associatA 
members ~ho ar~ not stockholders to participate in the busi
ness meetmgs of the corporation. 

?~AR Sia: I have before me your favor of November 30th, con
taining the follpwing proposition : 

MR. NEW'l'ON B. ASHBY, 
Des Moines, February 16, 1909. 

R. F. D. No. 1, bes Moines, Iowa. 

''tast year the Central Io~a Poultry and Pet Stock Associ-
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ation was organized and incorporated as a not for profit cor
poration. At the time of organization there were two classes 
of members, stock holders and associate members, the latter 
having all the rights of membership except a voice in the busi
ness meeting of the corporation. It is now proposed to give 
the associate members who a.re not stock holders a voice in the 
election of officers of t he corporation mHl in the transaction of 
th e corporation business the same as stock holders. Can this 
be done legally 1 

'' If we should amend our articles of incorporation to perm.it 
associate members who do not hold a share of stock to take 
pa rt in the business meetin g of the corporation would it be 
legal 1 

" If ther e were but one objecting- stockholder , could we still 
p ermit associate members who ar e non-stor kholders to vote in 
the business meeting of the corporation , '' 

In reply thereto I have to say that . i u my opinion, there is no 
law upon our statute books which will prevent snch an anwndment 
to your articles of incorporation as to permit associate members 
~ho do not hold stock to take part in the business meeting of the 
corporation or to vote on any proposition in connection with the 
affairs of the corporation, and as any change in your articles would 
be brought about by vote of the stockholders and the major vote 
would govern, I do not see how only one objecting stockholder could 
prevent such a change iJl the articles. 

Sections 1642-1643-1647 a~d 1651 of the Code seem to bear me 
out in the statement above made. A part of section 1651 reads as 

follows: 
'' Any corporation organized under this Chapter may change 

its corporate name or amend its articles of incorporation by a 
vote of a majority of the 'members in such manner as may be 
provided by its articles. '' 

Very truly your& 
CHARLES $. WILOOX. 

Special Oownsel. 
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MAYOR-TOWNSHIP CLERK.-A person cannot legally hold the of
fice of mayor and township clerk at the same time. 

Des Moines, February 16, 1909. 
MR. R. MEYER, 

Durant, Iowa. 
DEAR SIR: I have yom· favor of December 18th, in which you 

submit the following proposition: 
'' Can I legally hold the office of mayor of Durant and also 

office of township clerk at the same time. I gather from the 
Code that the office of mayor is not an elective office in the 
Code's meaning as a mayor is not elected at the general elec
tion.'' 

Replying to your inquiry I have to say that the office of town 
mayor is an elective one. Section 649 of the 1907 Code Supplement 
provides in part as follows: 

· "In towns there shall be elected, biennially, a mayor, treas-
urer and assessor." 

The office of township clerk is, of course, also an elective one. . 
It is my opinion that it is contrary to the spirit and intent of 

the law, and that it is improper and illegal for any person to hold 
the two offices mentioned at the same time. 

Yours very truly, 
CHARLES s. WILCOX. 

Special Coiinsel. 

OVERSEER OF POOR-DUTY OF TOWNSHIP TiWSTEES.-Where an 
·. overseer of the pool'. has not been appointed in a town by board 

of supervisors; the trustees of the township in whieh the town 
is located is charged with the duty. of looking after such poor 
persons. . . . . . .... · . ..·. . .. 
. . · .. · .. _,. . Des Moi~es·, I~wa, February 19, 1909. 

MR._ s. N .. HINM.AN, 

_Belmond, Iowa. 

DEAR SIR : I have your letters of January 30th and February 
17th; in which you submit the following proposition: 

'' I am chairman of the board o.f trustees of Belmond town
ship in which a part of the incorporated city of Belmond is lo
cated. ,1 am frequently called upon to look after the poor of 
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the city that re.side witl1in. the township limits. I am desirous: 
to know whether it is not the business of the mayor or city 
<Hmneil rather than the trustees that live out in the co,mt:ry., • 

In reply to the above l have to say that seet.ions 2230 to 2237 in
elush·e, of t.he 1897 ,,ode fully cover your pro1umitions. :\ly interpre
tation of said sections in connection with your propo.'iition is that, 
if the city of Relmoud is without the offif.'er lmown as ov1'."tseer o.f the. 
poor, appointed by the board of supervisors as provicl.ed. for in . .se.e
tion 2230, the township trustees of the township iu w'hieh a part 
of Belmond is located are charged witll the duty of providing' for 

relief of the pool'. 
Very truly, 

CHARLES s. WILCOX~ 
Special, Cot1,11gel. 

BoNps--TowNsmP CLERK-WHERE Bmms FlLEt>--BO:NI>OF' TOWN

SHIP Cr,ERK SHOULD BE FII.~D IN AUDITO'R-'S OFFICE. 

Des Moines, Iowa, Fe.bruary 20. 19011. 

MR. 0 .. C. BROKAW, 
Corning, Iowa. 

DEAR Srn: I have your favor of the 13th. inst, in ,vhieh you ask 
with what official the bond of a township dei;k sh.ouid be-ftled, 3,11-u 
who should bold such bond. In reply theret;o I refer you to seetion: 
1188 of the code, which is as follows: 

'' All official bonds shall run to the sta.te, and be for fh.e lL"!e 

and benefit of any corporation, public or priva'hJ, or per.son 
injured or sustaining loss, with a rigl1t ?f aetion in th~ ~1u~~ 
of the state for its or his use. Those given by st.a.it~ and d:1.s
trict officers shall be approved by the governor; those of county 
officers, township clerk and assessor, by the board o! super
visors; those of other township officers by the towrn,h1p cl~rk; 
and those of city officers by the mayor, or as may be provided 
by ordinance. All bonds shall be approved or disapproved 
within five days after their presentation for that purpose, 
and indorsed, in case of approval, to that e~ect nnd filed, 
and, unless otherwise provi?ed by law, kept m the offic-e of 

the approving officer.'' 
Also section 1191, which reads as follows: 

• • The bonds and oaths of state officers shall be filed in the 
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office of the secretary of state, except those of the secretary, 
which shall be filed and recorded in the office of the auditor; 
those of the county and township officers in the county audi
tor's office, except those of the county auditor, which shall be 
.kept in the county treasurer's office, and those of ,justices of 
the peace, which shall be filed by the auditor in the office of 
the clerk of the district court, after the same have been ap
proved and recorded. '' 

Very truly, 
CHARLES s. WILCOX, 

Special Counsel. 

TAXES-SOLDIERS' ExEMPTIONS.-Where a soldier has property in 
this state but is not a resident of the state he is not entitled 
to any exemption. 

Des Moines, Iowa, February 23, 1909 . 
MR. I. N. FUNK, • 

909 Thirteenth Street, 
Boone, Iowa. 

DEAR SIR: I have your favor of the 15th, also that of the 17th, 
which came to this department ·from the Adjutant General's. office. 
In your letter of the 15th, you submit the following proposition: 

'' Is a, veteran of the civil war, owning property of the value 
of $3,000.00 in the state -of Iowa, entitled to $800.00 exemp
tion from taxation though havjng moved from Iowa and· now a 
resident of the state of Ohio f'' 

Replying thereto I have to say 'that section 1304 of the 1907 code 
supplement reads in part as follows: 

'' The following classes of property a:re not to be taxed. • • • 
The property not · to exceed eight hundred dollars in actual 
value, of any honorably discharged Union soldier or sailor 
of the Mexican war or the war of the Rebellion or of the widow 
remm.ning unmarried of such soldier or sailor.· It shall be the 

. duty of every assessor annually to make a list of all such sol
diers, sailors and widows, and to return such list to the county 
auditor, upon forms to be furnished by such auditor for tha.t 
purpose ; ln~t the failure on the part of any assessor so to do 
shall not affect the validity of any exemption. All soldiers, sail
ors or widows thereof referred to herein shall receive a reduc
tion of eight hundred dollars at the time said assessment is made 
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by the assessor unless waivir thereof is voluntarily made of said 
exemption at said time; but this !:'xemption shall not apply in 
the case of any soldier or sailor or the widow of such soldier 
or sailor. owning- property of the al'tnnl vnltw of fivt> thousnnd 
dollars ($5,000.00 ) or where the ·wife of such soldier or sailor 
owns property to the actual value of five thousand dollars 
($5,000.00).' ' 

It is a gen eral pl'in ciple of law that the statute making general 
exemptions from taxation is construed strictly ngninst those for 
whose benefit they are enacted as the general policy of the la.w 
is that aU property shall bP. taxed, and it is my opinion that only 
bona fide r esidents of the state can claim l'Xemptions under tlw stat
ute above referred to. 

Very truly, 
CHARI,E."> S. 'iVu,eox, 

Sp{'('.iaJ. Cou.11.~cl . 

ScHooL E1.EcT10Ns-FREE TExT BooKs-RwnT oF vVoMEN To VoTE 
ON QUESTION OF FREE TEXT BooKs.-Womcn have the right to 
vote at a school election on question of free text books. 

MR. F. T. OLDT, 

Dubuque, Iowa. 

Des Moines, March 4, 1909. 

MY DEAR SIR: I beg to acknowledge receipt of your letter of the 
1st instant in which you say: 

"At the school election to be held next Monday our people 
will vote on the free text book question. Many are asking 
whether women can vote on that question. The general impres
sion seems to be that they cannot, but we are now asked whether 
we have obtained your decision . Be kind enough therefore to 
send me your opinion at once. It will satisfy all the people nnd 
prevent the possibility of a mistake. By complying with my 
request yon will greatly oblige,'' 

In response thereto I have to say : 
Section 2836 of the Code provides for the submission of the ques

tion of free text books to a vote of the people. 
Section 2837 and sections 2783 and 2806 of thP. Supplement to the 

Code 1907, provide for the purchasing and loaning of the books 
i£ the voters authorize the use of fr~e text books. 
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Section 2825 of the Code provides for the payment of the books . 
out of the contingent fund, and in addition thereto provides for the 
necessary tax levy. 

Under th.ese several provisions it is manifest that if at the pro
posed election a majority of tbe votes are cast in favor of free text 
books the tax levy in the district will necessarily have to be in
creased; in other words, the effect of an affirmative vote. upon the 
question will be an increase in the tax levy. 

Section 2747 of the .Code provides as follows: 
'' To have the right to vote at a school meeting a person 

must have tbe same qualifications as for voting at a general 
election, and must be at the time an actual resident of the cor
poration or subdistrict. In any election hereafter held in any 
school corporation for the purpose of issuing bonds for school 
purposes or for increasing the ta,x ievy, the right of any citi
zen to vote shall not be denied or abridged on account of sex, 
and women may vote at such elections the same as men, under 
the same restrictions and qualifications, so far as applicable.'' 

By the adoption of this section the legislature evidently intended 
to authorize women to vote at all school elections when the question 
submitted involves an increase of the tax levy. 

I am therefore of the opinion, that at the election referred to in 
your letter the women of your district who are twenty-one years 
old and over, will be entitled to vote. 

Yours very truly, 
H. w. BYERS, 

O1L--INSPECTION-CHARGES FOR TJJ:STING.-Fees where oils are 
mixed to get required grade.after one class has been rejected. 

Des Moines, Iowa, February 4, 1909. 
LEROY BURCH, 

State Oil Inspector, 

Cedar R~pids, Iowa. 

DEAR Sm : I have your favor of the 28th ult. in which you sub
mit the following proposition: 

Four tank cars of oil were inspected by you, three of which stood 
the required test, the oil in the fourth tank car was rejected as be
_ ing slightly below the required grade, the oil from the four tank 
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cars 1..-as {Hlluped into storai.rc tank No. 11. and whrn so mix<'d i,; t.oo<l 
a pproYe(l. Thl· l'l'.ivdPd nil in the fonrth tank ,•ar paid th,· or·dim11·,· 

' fee of lUe per barrel \\·lwn 1·Pj eekd a11d you wish tt) know i I' tlw oil 
in said tank car is s tibject to anoth er fee of 10c a barrel when re
leasE'd .for sale aft1:r being mix E'd with tlw oil from the othe1· three 
cars, or as you put the qnestion in the abstrart. if a em- of oil is 
rejected and ;vet is so slightly off g rade that it can be mixed with 
other oil and thus stand the test, is the oil so remedied subject to a 
doubl e f ee, one foe for rejec•ting and anoth er fee for releasing it 
for sale. 

Section 2505 of the code supplement. relating to the inspection of 
p etroleum products, contains the follo"·ing clanse: '' There shall 
be no r efund n or r ebate of eharges made or paid for inspection, ex
cept upon a duly ve rified certificate of the owner that the goods for 
which such rebate is asked have been disposed of outside of the 
state.'' In view of the clause just quoted it seems to me you would 
not be authorized to refund or rebate the charge of 10c per· bar
rel for the examinat ion of the rejected oil. 

Ruic\ No. 11 of th <' l'lll cs nnd regul ations for the inspP<~t ion of il
luminating oils, nha ptcr 10 of the Ul07 snpplenH'n t to the Towa 
Health Bnlletin , provides in part as follows: 

" vVhere oil of different grad es, or standards, is plnccd in re
c(•iving or storage tanks, an inspection must be made , and the 
actual standard of oil from such tanks obtained a t all times lw
fore it is p ut into barrel for sale ancl use. 'l'hcre m1rnt be no 
average test, by taking an average of tlw different qualities or 
standards of oil before it is placed in snch tanks. The im;p<'~
tor must know the quality and stimdin·cl of the oil hcforc he 
affixes his brand thereon . Where a nnmb,ir of ln11·1·els arc 
filled consecntivrly from . a tank, previously insp<•<•ted, an in
spection of one barrel would suffice for that particuhir lot of 
barrels, provided. no oil has been added to the tank cl11ring the 
process of filling the barrel. The barreling, testing 1111(1 hrancl
ing must constitute one transaction. There mnst he no lapAc 

of time therein.'' 

The oil from the four cars, after being placed in the tank, was 
not the same grade of oil as that contained in the separate tank 
cars and should undoubtedly be tested before sale, and I see no 
reason why the usual charge should not be made. If that part of 
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rule 11 above quot;ed were followed in the testing of the oil in tank 
No. 11 the charges for so testing would not necessarily be large, 
and the owners of the oil could certainly have no just cause for com
plaint. 

Very truly, 

CHARLES s. WILCOX, 

Special Counsel. 

TAXES--REFUND RY BOARD OF SUPERVISORS.-Where taxes are over 
paid by mistake board of supervisors may refund. 

SALOONS--ELECTION DAY.-Saloons in towns where no election is 
being held are not required to close because a neighboring 
town is holding an election. 

Des Moines, March 15, 1909. 
CHARLES E .. SCHOLZ, ESQ., 

Guttenberg, Iowa. 

Mv DEAR Sm: I am in receipt of your communication of the · 
10th instant in which you wish to know, first, as to whether the 
board of supervisors in your county should refund certain taxes 
paid by oversight or mistake on the part of the officials of the 
bank; and second, as to whether or not the saloons in towns in 
your county where no election. is to be held this year must be 
closed on the day on which other towns are holding town elections_ 

Replying thereto I have to say, that without taking the time 
to inves,tigate the tax question closely I think, under the circum
stan.ces stated in your letter, the tax ought to be refunded. As 
to the· other question, saloons would not be required to close ex
cept in the towns where an election is being held; as to the other 
towns the day w1;>uld D;ot be an election day in the sense that 
term is used in section 2448. 

Yoll1'8 very: 'truly, 

I, • .• H. W. BYERS. 
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CITIES AND Tov,Ns-BILLBOARD&--REOUl,ATION BY CITIES AND • 

TowNs.-Citics and towns have pow{'r to regulate location of 
eillboards. 

Des Moines, Iowa , March 17, 1909. 
J. R. STEWART, :Mayor, 

Diagonal, Iowa .. 

DEAR Srn: I have your favor of the 4th instant, addressed to 
the attorney general, in which you submit the following prnposition: 

·' I am requested by our town council to sol it-it mi opinion 
from yoqr office. The case is like this, namely, one street in 
the business part of the town has 11 large sign (hon.rd) 
set up close to and fastened to said sidewalk, ns a help to 
stay it, of tourse the sign is on the lot inside; the council at 
a regular meeting ordered same removed, and firm building 
sign protested, but agrees to leave to advice of authority and 
abide by decision,. hence the information is solicited, as re
quested. Said council ordered sign placed back on tl1e lot 
the distance of height of aforesaid sign. Do they have that 
jurisdiction?'' 

Replying thereto I have to say that the law does not contem
plate that this department shall give official opinions or advice 
to others than state officers and the two houses of the legislature. 
However, as a courtesy to you, and with the hope that I might 
aid you to some small degree in arriving at a correct conclu
sion of the proposition, I make the following personal snggestions; 

Section 700-b of the 1907 supplement to the code provides as 
follows: 

'' Cities and towns shall have the power to 1·egnlate the con
struction and location of billboards and the power to I iecnsc 
and tax the owners thereof or persons maintaining the HIUTIL','' 

"They shall 'have power to prevnnt in,inry or nnnoym1r~e from 
anything dangerous, offensive or nnh1ialthy, Hlld to ('[11180 nui
sance to be abated; to provide for the dcstrnctio11 of w1.wdF1 
and other noxious growths upon any of the lotH nnd parkingH 
therein and to provide for the nssessment of the co,it tlwreof 
to the pr-operty; to provide for the immcdint(i F1ei z111·u 1111d 

d estruction of tainted or unRonnd meat or other provillionH; 
to establish all needful regulations as to the mnnagem Pnt of 
pac·king and slaughter houses, renderies, tallow chaudleries 
and soap factories, bone factories, tanneries and munufa(• · 
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t11i- i1•s o f f1 ·rtili 7.t• rs and <· h1· 111 i('ah,. within th,· li 111if!S 111' sw:h 
t· iti l'S or l11\\'11s: In !"('!.! Il la r,· ;i11d n•s t r,1i 11 l h t• tll'pusit aud 
r, •1111w:il nf all off1 •11si\'C, 111a t t-1·i11l and s11hsta nc·cs r111d th e e n
~nirl0r i11~ 11f' orl'1·11si\·c odor:-. a nd sig-hts theref_'rom, so· a.s to 
pt·nt1 •: 1 tlk 1• 11 h l i\' :n:; ii 11st lli 1• s,11111•: 1o 11-.1..ihli ~h :111d 1·•.'g'llht tl' 
s l:11J'..d1f 1· r h1111~1•~: :111d . i11 ,·i i i1".: lin\· i11:,.: ffr l· l ho wrnnd 01· 111111'" 
i11lrn hit:111l s. to l111ild and 1·11 11trol thc· i,;.;rnw . · 

~,·i-ti o r1 700-IJ abO\'C qu ot PCI !-i ho11lcl, i11 111y opi11ion. he co ns trued 
in r·o1111r,·ti11 11 with :o;l'r t iou U!J6. as ahu\'C' q uotf'd. 

I r-ef,,r- -'"" " In 11, o ease of C,·an-ford , .. , . (' i fy ol Topeka .. 51 Kans . 

7Gfi. Tl w <·<Hif' 111 ,1.v :d!So l.w found in th C' :u Pa eiffr, _Hcport er, 476 ; 
nnd. ;ih:o. in \·ol11111c :!O L, . H. A. ( i!):!_ Tlif' east~ is nlmost directl_v 

i11 pnin1. 
I q no ti• from 1 h<:" opin ion 0111 • para).!rnph as f oll ows: 

· · ft is do11l, t less within th,· powr r of the · c·ity to prohibit 
thr e r(':•t io11 nf iuscrurc hilll11n1rds 01· othe1· st.r11c-t urcs, re
qnil'e the 11\\'lh'l':-i 10 main1 nin the m i11 a see ure et) ndit.i on. nnd 
1"n p,·o\·ide for t lwr- r 1·emon1I at 1hc r:xpensP of tlw own e rs in 
c-a~ C' th •y hc<•o 1nc clangt•r0ns . Pt'.'l'llaps re).! 1tlat.ion s may be 

mndc \\' ith r1·fcrr nce to t h<" 11 H1111 1cr of com,t r 11ct ion so ns to 
ins111·P s;_i f('t ~-. hut the p1·ohihi ti o11 of the e recti on of s tr11ctnrcs 

11 po11 1hc lot l ine, however sal'e lhcy might bn, would he a11 
11mrai·nint0(1 invasion of privat(• riJ!"ht . rmd is witl1011t legis la

lin• n11thority. ' ' 
I li1•lic•,·f• tile' ;1h<1\'f' lo hC' !!,iod law. 

Vf!ry truly, 
CHA Hl ,E8 s. ,vn,cox, 

·"'' pccial Cou,nsr!. 

YETE RIN.\HY • UROEOX-QU AR~\.NTIN E OP .r\XllL\.LS. - A stale veter
inarian has authority to quarantine animals which he believes 

to be affected with contagious dis ase. 
D es :Moin es. Iowa, )fnrch 19, 1909. 

DR. P .\UL 0. Ko-ro. 
i'{fa t r 1'etfl1' i11ary 8'H.rgfon, 

Des )foines, Io wa. 
DEAi< Sm : I have ~-om favor of the 16th inst. in whi ch you 

ask to be adv is cl as to the autho1·ity of t he state veterin ary s 11r
g"l-On tu qnarantine animals suspcetcd of bei ng infected with con
tagious diseases. In reply will say that sec•ion 2530 of the sup
plement to the code, so far as it is material to the question under 
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consideration. pro,·ides: 
" He ( the vetr 1·i nary s11rgP011 ) shall h,n-c f-UJ)l~rvisi 11 of 

a ll conta):.-ious a.ud infectious clise..ises nmong domcstiC' nn i111nls 
in or being driven 01· traL1sport.ed t ln·o 11gh the stnte, 1111d is 
cmpowe rrd to es111l,lish qu::irnntirn• ag-ninst animals thll s dis
eas d, or have bl'l'n r xposed to otht"rS 1h11s clisca scd , whether 
within or wi1hont t h1 · s l·;itc. c1 11d, with the i·ouc·m-ren<•t• of th1• 
statP boa rd ol' henlth. may mnkl' Sllt'h 1·ul C's and r rgulat io11~ as 
he nwy reg11rd 111 •t·t•-::-;nr,\· for the pr,•,·L• n timi and s11 p111·t•-:sillll. 
and H).!:tinst th,· spn•11d of ~mid diSl'ctSl' (1r d isPn!-;CS, \\'lti t· h rn lt'~ 
and 1·t•g-11lat.ionfi the n :1.!C" uti\"i • coun cil t• 0 11t•111Ti11~ . slrnll lw pull. 
lishcd and {' ll fu1·rPd. a1ul in t h<" pC' r-forman(•e of his d11tie-. he 
may ca ll fo r 1he as!'i ist nncl• of any pec1 c1• nffic l~r. ·· 

Section 2531 of the rode provides thn l : 
' ' Any person who wilfully hinders, obstructs or resists s11id 

veterinary surgeon, his ass istants. or any peaee officer ac·ting 
under him or them. when engaged in the duties or r xcreil'!ling 
the powers herein conf erred. or violates nny q11urouti11 c es
tablished by him 01· thr m, slrnll h gu il ty of a misdemC'a noi-." 

Secti on 2533 of t he s upp lement to lhe c•odc provides, nmong 
other things. that : 

" lt slmll be the d uty of all local boa rds of heal th in the 
stnte, upon the a ppearanl"C- of an,v c•nnlng-ious or infectio us 
d isC'nsc among ch)Jllt"Stic a11imnl1i, 10 notify the state ve terinary 
s11 1·~t• on at OIH'L' of !he r x i"ite1wc 1J r xw·h c·ontagious 01· infoetious 
disease; and it shall be his duly, whr11cver notified in writing 
by a nrnjority of :wy board of supcr\·isors. township trustees, 
or of anv cih· or town l'Ounc.il . wlw thcr in session or not , of 
the exislence · of. 01· probable dnn~c1· from, any contag ious or 
infectious disease mnong domestic nnimnls, to repair at ouee 
to the place designat ed in such notice, and make an investiga
tion. and take 811 ch ac tion as t he e:dgt'n ics o[ the case may 

demand. '' 
Rul e 22. adopted 11ndel' t he pl'Ov isions of sect ion 2530 ubo ve 

quoted, provides : 
" Animals reacting to the t11bc 1·eu lin test sh all be ke pt iu 

str ict q ual'ant inc at t he expense of the owner ; or d estroyed 
on Urn premises : or slaughte red at a packing house where 
f ederal inspection is mninta ioed, the owner to receive the 
price paid by the packing house, its actual value in its on

dition when destroyed." 
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C n<l., ,· thP prn \·isin11s o f t h1• alm Ye st:it11tes and rul e it is my 
,, ,pi11io11 that :h" stat1• \'Pt1•rina ry snr'_!!c<m has authority t o plac·e 
in 11 11111·a11tin,• a11ima ls wh id, . upon irwcstiga ti on, h l' has r eason 
to s1 u-q wc ·t ;1 ,.,, a ff,,,,t,·cl \\'it h {'ontag-ious or infectious diseases , and 
t<, 111ak" s1wh t,•sts ,is ar·P rPcognized as proper in the pr,~mises. 

Yours ve r·y truly. 
CH.\RL,ES \V. LYON. 

Asxi!danl Attorn ey G e11 f' ral . 

}\f.\ YOH- :\L\ \' :--:oT TloLD OFl•'fCE OF' MAYOR AND BE }!EMBER OF 
(;EN J:: l{ .\ J, ASSE,"1\JBI,\'. 

Ho~ . C . . J. F'm,ToN . 
D es Moines, Io"va. March 24, 1909. 

.lfrmbr,· of .C,'3d General A.ssembly, 
D l's Moines, Iowa. 

Dr-;.\1:i Sm: I have your favor of the 19th instant, in which 
you state that yon have been nominated as a candidate for the 
office of mayor of the city of Fairfield. You further state. ''I am 
in some doubt if I can legally accept the position unless I should 
r esign m y present office. 'Will yon kindly advise me in regard 
to this 1" 

In reply will say that section 22, a rticle III. of the constitntion 
of Iowa provides : ''No person hokling any lucrative office• under 
the Un ited States, or this state , or .any othe1· power, shall be elii:r
ible to hold a seat in the general assembly. Bnt offices in the 
militia, to ·which there is attached no 1mnual salary, or the office 
of justice of the peace. or postmaster. wlwse eompPnsation does 
not exceed one hundred dollars pe r annum. or notary public, shall 
not be clP.emed lncrativP." 

The question whethe1· a member of the general assembly may 
acce pt Ute omce or mayor or a city anct strU r etam h1s scat in the 
general assembly has nevet· been passed upon by onr supreme 
court, and is not entirely free from doubt, but m y investigation 
leads me to the conclusion tha.t under the provisions of the con
stitution above quoted yon conl<l not lawfully r et a in your seat 
as n nH•mber of tlw gen eral assembly, and at the same time hold 
the officr of mayor of the city of Faidield. 

Attorney Genera]. ex r el. Dewitt H. Mm·eland v. Common 
Co111idl of Detroit,, 37 L . R. A. , 211. 

Yours very truly, 
CHARLES w. L ,YON, 

Assi-stant Attorney General. 
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DR.\IX .\ f;E-C I·l.\NGE IN CoNSTRl 'CTlll~ 1)F DR.\JNi-.-A 1-T1iom-r,· tW 

Bn.\R[l Tu ~l.\KE CHA NGE....;.-(.'011sitle1·ablt0 lntitnd(' i,- ,\!in•u tlw 
hoard under the statntP by \\'a~· of making- chan,\!es in ditehes 
~mcl drains. 

Des 1foint•s. Iowa. :\bu·c•h :W, HlOH. 

PROF. A. \ '. STORM, 

D1'1101'1111 c 11/' of .·lg,rir1tlf11rnl E.rl r 11sio11. 

Ames. Iowa. 

D E.\R Sm : I have your favor of tlw lKth instant. addressrd to 
the attorney general. Pnclosing a lettt•r addrC'ssc<l t.o you , dated 
D ecember· 29th. 1908, from F . A. )lilkr of Rockwell City, as fol
lows: 

I wish you would i:ret an opinion from a r eliable source 
whether the board of supervisors of Calhoun county, Iowa. 
can legally change a part of drain ~o. :32 from an open ditch 
to a tile orain after it has b1'en r egularly established . 

This drain was establ ished about two and one-half y ears 
ago with the upper mile to be constructed of tile. and the 
lower two and one-half miles to be open ditch. The party 
owning the. land just below ·where the tile part stopped, did 
not ask to have the til e cont.inned through his land before 
the ditch was established. H e did ask for $7,000 damages. 
H e was awarded $400. After two years time he now asks the 
board to change the form of the drain through his land (about 
4,200 feet) from an open ditch to a tile drain. The board 
did so change the ditch by resolution about six weeks ago, and 
the hearing on the change is ordered for today. 1'he only 
m an who wants the change so far as I have learned is the 
part,\· in whose la.nd the til e extension is proposed to he lnid . 
Man,v of us ha11e remonstrated H./.!Hinst the extra $5,500 expense 
which such change will entail. 

From my readin~ of Iowa's drainage laws, it seems evident 
that a board can make all kinds of changes and errors without 
rendering its action~ illegal , if such chang('S are made prior 
to tlw establishment of the d1·ai11. Inasmuch as Iowa's flrain
age law does not give a board the rig-ht to review itR actions 
whi ch preceded the- establishment of a. drain, if snch review 
is subsequent to the establishment, is it to be supposed that 
a court will validate such review and thus stret ch the inter-

12 
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pn• t 11 1iu11 o r a l ,rn· in d+ •rog.i 1ion o l' 1·n m n 10 11 la w '. Is 11ot t he 
1"\~f;tlilis l1111t•11 t a fi rwl ity ? Does it no t ma ke nJI p r e,·i:111s 1H·t ions 
l'i:.rid 1•:lS I i l'Oll ? t':1t1 lil t:' f' fll lll t y iuc1·t•1 1sr ou r· CXp C' llSC HS set 
fo rt h nbow·• :1n l l <·ollc<·t 111(" asspssm c11t.s ? 

You requ est an op i11ion thcreo 11 . Secti on 1946 of the 1907 code 
su pplement provides in part as fo llows : 

11 ,Vhen an ,\· levee ditc h, d rain , or change of d irection of 
any water course shall have been located a nd established , as 
provided in this chapter, 0 1· when it shall be necessary to 
ca use the same to be repaired or reopened . the aud itor shall 
• • • • •n ( provisions for proced ure ) . 

Se<·tio11 1946-c of th e 1907 code s up plement provides as follows: 
" \Vhen riny ]eve('. d itch, d rain, wa ter conrsc or clurn ge of 

w11 te r course shall have been heretofore established by any 
o[ the hoa rds of supervisors of this stale aud contract or con
t r acts let therefor, and the improvement wholly or pa rtly con
strncted 01· drainage bonds issued on account t hereof and 
the p 1·occedings or tax therefo r have been or shall be fo r any 
c1111se fonncl invnlid and th e boa rd of sup e1·v isors has fo und 
or shall find tha t such im provement will be cond ucive to the 
1n1blic healt h, eonve11icnee or welfa re, such boa rd is author
ized 1n provide for the completion of the work and t he pay
ment therefo r , a nd for the p ayment of the work already done 
;111 d of t h" d rainage bond s iss11 e-d aud tn th a t, eud sh a ll r eca ll 

the t ax t heretofo re levied and shall renscertain t he cost and 
expense of such improvement , and after not ice and hea ring 
ns provided i11 t h is :w t shall assess and levy tlw same u pon 
1he 11111 ,ls benefi ted th creh_,·, an d the said boa rd and the oth er 
count~, offi ce rs slrnll proceed us 1)1·ovidcd b~· sect ion three ( :J ) 
1-11 1d the o1hc r p rovisions of t his ac t . Huch re- .-1 ssessm C' n t and 
re- levy o f tnxes sh nll be i n p r opor t ion t o an d not in C' xcess o f 

bt)n r fits1 a nd a ll tnxes t hc rc tof ol'c p a.id u pon such i m p 1·0\'Cm cn t 

, hall be cred ited as pro1·ided in section three ( :3 ) of th is act. " 
Sec•tion l nBD-ull uf the 1907 code s 11p_plemc11 t is as fo ll ows : 

· ' If aft,,r said contract shall have been let a nd the ll'0 rk be
g-1111 it shall become a ppa rent to t he enginee r in charge that 
the di mensions of the levee, d itch or dr·a in should be enlarged , 
d rep c rJ...:d nr o t lw r wise ch a nged fo1· th e be tter Rei 'v icc t hereof 

of the· lands bcnefitecl . t hen the eni:ineer sha ll report such fn ct 
to t he s u pc r viso1·s, explall1iu~ to them the necessity for such 
<' hange. ;u1d the board may by resolution a11tl101·izc sneh change 
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in l h i • din 1t li~ iorn., or 1":1 id !111p l p\"\ 1t1 1•1d ;\~ i :.,, t' ll ) .. d Et'(' I' s lrni l 
l e t·•H HII H' lld , prrl \' it lt•d f hi.1 l ;il l jl \ ' l'.'1!1 11~ w li ,1'-1• lu11 d:,; :-:li it ll b 1· 

ta keu or wl111 11 111 ,v he d a111a g-, •tl by t he ~ai d change. s hall fi rst 

h a \'l ' h t' t' II g- iq,n lik l· 11 <11i~e-: ;111 d lik•· p ro:•1 •1·d i J11.!S Jwd "" hC' rf•in • 
hrfo rC' J)roYi iJed f1,r ih,· c-s ta bli):l htn l' ll l 11f 1h11 11·,·1:1• 01· dn1inntre 
dist rict . 1 1 c.--

~L•..: l i,,II l !JS!J il l2 ol' l hP 1!10 i 1.•1)de su pp :t'I IIP!l t p,n,·i lh·s fn l' as
sessim n l o f c•1Js1 s a11d 1.hrnrn:.;-cs wh1•11 ;i IP\'Ct' 11 1' d r:1i 11 a'.!t" d isni ,;•t sha ll 
hnn~ bf•f' 11 lt,r·H l<'d and PS! ahl ishcd. l) r w li ,~n i t i.h a ll hr 1trrpssa r:r 

to 1·a 11s t• tile sa me lo hC' 1·1• p11 ired . t•nlar~n·d , r c<•j'H"J11.•d nr eh•;1red fro1~1 
auy i,l ,s lr11c t ion ..i s p1·n ,·id,·d fo r i n t hf' pr1·t·cc.l i11 n i-e" t i o11 . 

T he Sl:elions nbon.: quotrd , tog-et hr r with ot l~c l' sections in the 

same cha pter as to procr-dure, srem to f'OHtnin thr law ap plicable 
t o t he propos it ion nt, hnnd if t h t1 c·l rn 1q.!1' t'ro111 op011 d ih:h to t ilt• \ \'HS 

o r is t o b(' m ad e he fu rt• t lw dr11 in ag-1• svste111 ns nr i!!i 11 :1lk r nn tn n-
p la ted \\'RS fi11 i:-.hed . · - · 

Section lnS!l-at l of th,, s11 pple11 1<' nt to the code pro,·idcs as fo l
lows : 

•· \\'hcnerc1· au.v lev1•e or d ra ina µ-P dis t r ir• t shall hn n· hce n 
f•s ta lil ishcd 11 nd t he irnpro,· (~ ml:' nt ,,n11 stn1ded ,1s in th is <IC'l pro
vid ed . t he snmr slrn ll at a ll t ime~ lw 11 n1l r1· tli C' co111 ro l a 11d ~m 
pc-1·,·ision nf 11w hn,t rd ni: su1h~n ·is1)rs ,rnd i i shn! I hr 1li C' dul\· of 
t he bonrd tn keep tlw sum" in r1• puir a nd for t hat p 11r pos1• lhry 
may eause the KHmc to bC' e11 lnq1r(I. rcopc1wd. d i cpe11 ctl. wid 
c• ncd. st r:li ,:d1ten<.-d or lent,:.rtlw 11r(l f,) r n bf' tt e1· ont lf• t , a n<l Hie~· 
m ay clum gc or en lar ge t he sa me or en use a ll o r any part th e reof 

to be con ve rted in to a C'losed d ra in \Yhf' 11 <'O nsi dc l'ed fo r t he hc~t 
inte rest s of th,1 pu blic ri g-hi s :1 ffl•c t1~ U thcrcb.,·. T he c-o~ t of 
s uch re pa i rs or c·h:lll,!!P s hnll be paid hy th e bourd from tlw 
d ra inng-c fund of s1ii(l levc-e or dra in a!!f' d i:,tric·t. or· by asscs.,;;
ing- 11 n cl lt: vyi ng t he cost of su ch C' hnng-r 01· rc pni1· UJ) ()n th e• 
lan c1s in t he sn nw pro por tion that t he or ig-inn! cx1wnst1s mu l 
cos t o f P □ nstruction m ' rr lcv ieJ t1 11d as·cssPd . c• x t•(•pt whc 1·1• 

ad di t iona l r i~ht o f wny is r r q11i 1·ed 01· ;1tldit ion a l la ntl~ at'fertcd 
th ereby. in eithe r of wh ich cnsP: the board s hall proccNl n~ 
h er L' inbe fo re provided ; proviUed . howeve r . t hnt. if' thP r r pa ir 

is m ade nee.cssa 1·r by the act or ne:.d igH1 c,1 of t hr owne r of an .,· 
la nd t hrou~h wh ich such im provr mrnt is <·onstrn ctcd or b,v the 
a ct . oi· th e n cg lig:cncr of hi s ag-ent en· C'ln ployer . or i f t ho sam(' 

is fill ed and obstructed b.l' the cat t le. ho~,s 01· other stock of 
such o,n1er . em p loye or ogC' n t , then t he cost t.he r ~o f sh a ll be 



180 REPORT OF ATTORNEY-GENERAL 

ass,·ssed nncl levied against the lands of such owner alone. '' 
Section 1989-a.46 of the 1907 code supplement provides as follows: 

'' The provisions of this act shall be liberally construed to 
promote the leveeing, dit ching, draining and r eclamation of 
wet, overH ow or a gricultural lands .; the collection of the assess
ments shall not he defeated , where the proper notices have been 
given by reason of any defect in the procedings occurring prior 
to th e order of the board of supervisors locating and establish
ing the levee, ditch,, drain or chan ge of natural water course 
provided for in this act, but such order or orders shall be con
clusive and final and that all prior proceedings were regular 
and according to law unless they were appealed from: But if 
upon appeal the court shall deem it just and proper to release 
any person or modify his assessment or liability, it shall in no 
manner affect the rights or liability of any person other than 
the appellant; and the failure to appeal from the order of the 
board of supervisors of which complaint is made shall be a 
waiver of any illegality in the proceedings. and the remedies 
provided for in this act shall exclude all other remedies.'' 

Section 1989-a47 of the 1907 code supplement provides as fol
lows: 

'' The prov1s1ons of this act shall be construed as an inde
pendent procedure additional to chapter two ( 2) , title ten (X) 
of the code and supplement, relating to the location, establish
m ent and construction of levees, drains, ditches and water 
courses and shall not be held to repeal any of snch provisions . '' 

Chapter 2, title X of the code and supplement as mentioned 
above contains the old law which is still in force. · 

'fhe above sections give the board so much authority and power 
that I very much doubt whether the contemplated action by them 
could be prevented. 

Very truly, 

CHARLES s. "WILCOX, 

Special Counul. 
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ELECTIONS-SCHOOL BOARD--PUBLICATION OF NOTICE OF SCHOOL 

ELECTIONs.-Notice of election upon question of incurring in
debtedness in a school district · must be published four consecu-

tive weeks. 

Des Moines, Iowa, March 30, 190~. 

MR. JASPER C. BENNETT, 

Deputy 81ipt. of Pu,bli.c Instruction, 

Des Moines, Iowa. 
DEAR Sm: Upon your suggestion I recently gave to J. L. ~y~ie, 

member of the school board of Gilman, Iowa, my personal opmion 
· upon the construction which should be placed on section 2820-c 

of the 1907 code supplement, or so much thereof as refe~s. to 
notice. As you say you would like to have the same in writing 

I submit the following : · 
The section under consideration reads in part as follows: . 

' ' The president of the board of directors on the receipt of 
such petition shall within ten ( 10) days call a ~neeting of the 
board who shall call such election ii.xing the time an~ pl~e 
thereof and give fom· weeks ' 1wtice thereof, by pub_hcatrnn 
once e:ch week, in some newspaper published in the said town 

or city, • • • • •" . ·,, 
I b lieve that the clause, '' and give four weeks' notice thereof, 

e b . t • d t mean contained in the section above quoted, must e cons rue 0 

twenty-eight days. . 
The case of state of 'J\:1issouri ex rel. Weber v. Tu~ker, 32 M?·• 

620 . seems to be in point. It involves the construction of a M1s-

sou;i statute reading in part as follows: . . t· 
'' Tha; notice of such election shall be given by pubhca i?n 

in some newspaper published in the county, and such not~ce 
hall be published in such newspaper for four consecutive 

:eeks, and the last insertion shall be within ten days before 

such election ." 
I t f o the opinion on page 628 as follows: 

quo e r m . f f 1 f seven days 
'' Does the law require a notice o our wee (S , o 

. ch or does it only require a sufficient period of ti~c to eover 
;:~, consecutive weekly insertions, though such time be less 
than twenty•eight days~ In other words must there b~ four 
weeks' notice of the election or a _less time? O!ir an~wer is that 
there must be four weeks' notice,-28 dHys no~1ce,--of the 

t t . to be made by excludmg the firHt 
election, the compu a ion 
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d:1.,· ,,f 1111' 11oti,•p and i11,·l11di1 1c- tlk d.i .,· 11r 1h, • j• let·livr1. 111 thiR 
1·< 111 c· lu , i1111 we ;11v ~11st :1 i11 t'd hy th e a11 thority nf adjudicated 
c·11:--":-. hy I h1 • n •adi11 .!.! o[ I hr st at 111 e imd hy the objt•C't intended by 
th,• Ian- 11111k( •rs . ·• 

1 •_rhl' np i11i o 11 c· if {'S S{• ,·,•ra l t·aRt'"' nnd disens.<.icS the JJroposition 
qu1tr thoro11.1.dil.,·. 

~l1· . \\".'·lit• slat,·s t ll nl .1 n ,•lt•d in11 in i;iJnutn . ns ro 11te111platccl in 
thr sf'ctinn ahon• quoft·cl. was lwl<l on the: 18th day of .fannary. 
a11d that pr inr to thn1 time fnnl' publications of the 11oti rc of e lec
tion \\'P J'C- 111adl·. onC' of whic h was on Dccrmbc r 241 h, one on De-

' <}C lllhf' r :11Ht, one on .J anuary 71h and the last on J nnu nry 14th. 
~o two p11hli,·atio11 s wrre mnd e iu nny mw weC'k. but less than 2 

, _Flays rl11psc•d hctwrcn th e firs t p11bli e11tion ,rnd the day of election. 
~ do 11 0 1 br li, •,·p thr notice of' pnb li r at ion r·ompli r d full y with tlJC 
la\\' . 

Ver.,· truly. 
C HARLES S. \ Vu .cox , 

Special Go,wsel. 

Bo.um OF I l t-: .\1 ,TII - E:xl'EKP.E:-. OF ).fE~IHER:--.- \Vhcre n member of 
t ho sta tp 1,oal'CI o f health 1111,kcs invrstitintion of condit ions 
11po11 r(• tpH•st of' lorn l bon rd , thr c·n 11nty i11 whit h in\'f'Sti i:rn.tion 
iH 111:Hle is Jinh lr £01· his rx pcnscs.· 

Des Moines, lowa, 1\'f,ll'(•h 31, 1909. 
lfox. P. :IL JEWEi.i ,, 

l fo11 .,r of Urprescntalivcs. 

Des :lfoines. Town. 

D>:.,R Km : ~evera I days atio you rrferrei! to this department n 
letter whi ,-h you had received from i\l r. C. N. H ouck of Decorah , 
Town, in whirh l\Tr . lTouck asked to be nclvis d as to wheth er a 
mcmher of the stutc boa rd of hea lth is entitled to receive pay from 
th e co unty for services r endei·ed the local board of health in in
vestigating cnses of on eruptive diseaso prevalent in the town of 
Calmar, \Vinneshiek ronnty. Iowa . 

It appears from the claim fil ed with the eonnty auditor that the 
~crvites rlinclerC' LI hr Ur. ~nms. a mcmbPr of the state board of 
heallh , was at, I he r<'r111csl of the local hoard of health of t he tO\rn of 
Calmar. 
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'11he ecrtificatt:' of tht• lo1·al board of h('nl th further rN· it1 •s thnt : 
··\Ve have l'x a111i11 ('li tlw fore~oin g hill o i' Dr .. ). 11. ." nms, 

allll that the servi ces t here in set forth were rcntlerecl by Dr. 
J. }]. Sams. and at our rcqu('st n11d were n<'cessnry and proper. 
That the charges lh C' r in sC't out nre f'Orrecl. and th C' same is 
allowed by 11s in the s11m of $50, and we hereby certify the 
snme to 1he county auditor nod board of supervisors of Win
neshiek county, and recomm c- ncl payment of the same.'' 

In reply will say lhat the local boH rd of hea lth has authority 
nn clc ,· seet.iou 2568 ot lh code. to proclaim and establish quarantine 
against all infectious nncl contagious diseases. dange rous to the 
public nnd to maintain and remove 1 hr same as may be requi red 
by the regulations of the state bonrcl of health. The power thus 
conferred upon the loco! bonrd of l,enlth is extensive and can be 
exercised in any reasonablr manner to prevent the spread of con
t agious d iseases. 

Quarunt ine is for t he benefit of the public, nnd the legislature 
has provided, (section 2570-a, supplement to the code) that t he 
expenses inC'urred in establishin~, mainta ining or rais ing qna.r
auline shall be paid by the county . It ap pears in the case under 
consideration that the services were rendered for the purpose of 
asccl'lnining the nature o f <' hnrnc t.er of a. rcrtnin eruptive clisense, 
with a view of determining wilC'ther or not (JlHll'fi lltinc should be 
cstnblished , henrc was not for the benefit of any parti cular in
dividmal , but for the benefit of the p11bli c. 

It is my opinion, therefore. that the county is li abl e for the 
servi ces rendered by Di·. ams. The board of su pervisors has 
authori ty, however. to revise th amount allowed by the local bonrU 
of hea lth and fi x the same. 

YourR ,•cry truly. 
CuA nL,ES W . Lvor<. 

... 1.11sislr111 t . tllon1ry r:c11 1: rnl . 
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BoA1's-L1c1,;:-.-sE <W ·E:-.-c;1.:-..EEH- Ix;;PECT10x.-A <:<.'rtificate of 1n
sptdion iss11<•d for· l!IOi' is not good for any par·t of 1909. A 
I icc,11sP issued to an c•n g-i nee r is not transferable. 

DPs .\loiut>s. Iowa, .April 8. 1909. 
MR. ,J_ T. P.\INTIS, 

Boal /11spr·dor. 

Jowa City, Iowa. 
DE,\lt Sm: I have your favor of the 6th instant. in which you 

set forth tlw followinl,! proposition: 
Can any boat inspector in Iowl-1 give a launch owner a license 

to run a passenger boat fot· the season of 1908, and tell the 
o,\rner that he can run that same boat on the same license 
(season of 1908) part of the season of 1909, or to any time 
in the season of 1909 until said inspector can get- around 
again 1 

Again, if Mr. Jones o-wns Revera} licensed launches and pays 
for two engineers' licenses, who are then working for him, 
say their names at·e Brown and Smith. now Mr. Brown quits 
Mr. Jones in the midst of his busy season, can Mr. Jones 
take the license that was given to Mr. Brown and give it to 
any fellow that will run his boat 1 · 

The reason I am asking for this information is as follows: 
A boAt owner of Cedar Rapids, Iowa, was down in our town 

yesterday and I found out through him that the conditions 
as stated were practiced there. It led to quite an argument 
as I claimed t]rnt neither could be done nnder the law, as the 
law states that boat license shall run f'or th e season following 
t}u daf.l' thereon. And the law says that 311 <-ngineer's licens<' 
shall run for five years; but does not state that is transferable. 

The law docs not contemplate tlrnt this dC'partment shall give 
·official opiliious to others than the t\\'o houses of the legislature 
and certain state officers m<.'ntioned in section 209 of the code. 
and the official business of the office demands so much of our time 
thAt it is impossible to give your proposition very careful con
sideration. I have examined to some extent the law in reference to 
the inspection of boats as contained in code section 2511, and sec
tions 2512, 2513 and 2514 of the 1907 code supplement and I am 
pleased to give yon my personal views in reference thereto. 

I hardly think a certificate issued for the season of 1908 would 
be in force during any part of the season 1909, and I am quite 
sure that a certificate issued to a boat engineer is not transferable. 

Very truly, 
CHARLES s. WILCOX. 

Special Counsel. 
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R\NKS-8.\LE OF SH.\RES OF STOCK.-A by-law which prnvides that 
no stockholder in a bank may seJl his slrnres withont approval 
of boar<l of directors is bad and its provisions eannot be en

forced. 

Des l\foiues. April 16, 1909. 

MR. FRANK 'WELLS, 

Cashier Preston Savings Bank, 

Preston, Iowa. 

DEAR Sm: I have vour letter addressed to the attorney gen
eral enr.losing a. copy ~f a proposed amendment to the by-laws of 
the articles of incorporation of yonr bAnk. The same bas not re
ceived earlier attention for the reason that the officiAl business of 
the offi.ce lias prevented consideration thereof. 
· You propose to make the folJowing amendment to your articles: 

"Section 17. Anv stockholder of this lrnnk desiring to sell 
any pbrtion or all of his stock sha.ll notify the board or direc
tors, by written, verified notice, of his intention to sell, of the 
name of the party. to whom he intends to sell ,mid stock and the 
selling price thereof, whereupon. within five days from the 
serving of said notice, the board of directors shall either 
authorize the said transfer of stock or shall themselves sell 
and place the stock at a price not less than that offered the 
said stockholder as shown by his sworn statement and notice 
of his intention to sell as hereinbefore provided. 

"No sale of stock except it be sold in the manner herein
before provided shall be valid. Said notice shall be served by 
leaving a copy of the same duly verified at the said bank with 
an officer of the same and said officer shRll forthwith notify the 
board of directors of the same. 

" 'In case no action is taken by thl' said board within the 
time herein prescribed the provisions of this section shall be 
deemed to be waived in said partcular case.'' 

In the case of Bloede Cmnpany of Baltimore v. Bloede, a Mary
land case found in the 33d L. R. A., pagfl 107, a by-law 9£ the 
plaintiff company was as follows: 

'' If any stockholder shall desire to dispose of his stock, he 
shall, at least thirty days before a transfer shall be made, 
notify the president in writing, of his intention to sell and 
of the price he _ can obtain, which notice the president 
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sliall cnmrnuni,·atc~ to the other stockholders, who thereupon 
shall have the option to purchase the stock at the price named, 
in amounts pro mfo to the stock held by them, respectively, 
all<] the corporation shall have the option to take any such 
stock as may not be taken by any stockholder individually." 

In its opinion the court said: 
"nut the by-law itself can , when invoked by the company; 

intf'. rpose 110 obstacle. to the transfer of these shares, for the 
reason that it is invalid. It is an unreasonable and a palpable 
restraint upon the alienation of property. As a general rule, 
stockholders indisputably have the right to sell their. shares 
nt pleasure. That the po,ver to regulate transfers of stock 
does not include authority to control its transferability by 
prescribing to whom the owner may sell, and to whom not, 
or upon what terms, and that the mere power to regulate trans
fers docs not authorize a refusal to allow a transfer of shares 
to even an insolvent, is decided in Chouteau Spring Co. v. 
Han-is, 20 Mo. 383. And so a by-law prohibiting the aliena
tion of shares of stock or imposing any restrictions on its exer
cisr~ is declared to be in restraint of trade, and against public 
policy, and void, in Moore v. Ba1tik of Comm,erce, 52 Mo. 377; 
Re J(la1.is, 67 Wis. 401, and other cases." 

In the '\Visconsin case above cited, the court said: 
"Enongh, and perhaps too much, has bee°' said on general 

principles, and once for all we hold that a by-law of a corpora
tion which prohibits the transfer of stock by a s~ockholder 
without the consent of all the stockholders is void as against 
public policy. It is an unwarrantable and unlawful restriction 
upon the sale of personal property, the sale and exchange of 
which the law favors, and in restraint of trade. • • • • 
When the law makes stock personal property, it clothes it 
with all the incidents of personal property, and the owner 
has full dominion over it and may dispose of it at wjll. That 
such a by-law as that under consideration is void as against 
public policy nearly all the authorities seem to hold." 

The editor's notes in connection with the case of New England 
Trust Com.pany v. Abbott (Mass.), on page 271 of Vol. 27 L. R. A. 
cite several cases similar to the ones above mentioned. 
· . The case of Farmers and Me1·clumts Batnk of LinnviUe v. Wasson, 

4;8 Iowa, :J3G, is doubtless the one referred to in your letter. It is 
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there held that a by-law of a corporation which p1·0,·idt>s that trans
fers of stock shall not be valid m1kss npproYed by 1 he boai-d of 
directors, "·hile it may be enforced as a reasonable regulation 
for the protection of the corporntion against wortl1less storkholders, 
cannot be made available to defeat the rights of third persons, 
·and the opinion strong-]~• intimates that a by-law SOlll!'\\·lwt similar. 
to the am<'ndm<'nt whir-h yon propose to make to your iut.icles. 
would opcl'ate as an infringement against the p1·opet'ty rights of 
otl1ers, which tlw law will not permit. I take it fo1· g1·nntcd you 
have read the opinion. 

Tl1e law does not contemplate that this department shall give 
official opiuions to others than state officers and the two houses 
of the legislature, and your proposition is one upon which an 
opinion may be desired by one of our state office1·s, hence I doubt 
the propriety of venturing a personal opinion thereon at this 
time. I think, however, my reference to the case above cited will 
indicate what such a personal opinion would b<'. 

Yours very truly, 

CnARLES S. \Vu,cox. 

Spr.cial Co'll,nsel. 

PUBLIC LIBRARY-APPOINTMENT OF TRUSTEES.-Library trustees 
are appointed by the mayor with approval of council. 

C. J. CASH, ESQ., 

Anamosa, Iowa. 

Des Moines, April 19, 1909. · 

:'.\fy DEAR Sm: I beg to acknowledge receipt of your recent 
• I 

favor referring to the appointment of a library board under sec-' 
tion 728 of the supplement to the code 1907. · ·' 

I 

Replying I have to say, that I agree fully with you in the opin-
ion you gave to the mayor. The section referred to vests the 
power of appointment of library trustees in the mayor· by and 
with the approval of the council. Any ordinance of the city 
out of harmony with this provision or which in any manner nt
tempted to limit the power of the mayor to appoint would be non
effective. 

Yours very truly, 
H. W. BYERS. ,r ,n 
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A CK NOWl ,EDGMF: ~ T:-0: Of,, [ K STrW M EN'f'R BY I N T ERESTED P ARTIES

COU NTY Auo11'0R- ScnooL F uN o LoAN.- A county auditor 
does not have such inte rest in a school fund loan as to dis
qnnli fy him to take 11cknowledgm cnt of mortgage securing 
such loan . 

MR. 0 EOROE )f. , Ml1'FI , 

County Auditor, 

Le llfars, Iowa. 

Des Moines, April 20, 1909. 

D E.\R Sm: I hav~ you r fnvor of the 8th instant addressed to 
the at torney general which is in part as follows: 

" I ,lcsire to ask your opinion ( beiug newly elected to the 
auditor's offi ce) . I recentl y made a school fund loan here. and 
took the acknowledf.?ment as n notnry. l\fy commission expires 
July 4, 190n. 'rhe attorney here insists that no employee of 
th e county,- auditor or clerk of eonrts-can legally acknowl
edge a school fnnd mortirage . Could I either as auditor or 
a notar,\· public make sucl1 an acknowl edgment , l·fow do 
I understan d code of 1907, page 707. section 2942 1 Would 
you object to giving me yo ur ideas on this matt.er T" 

The law does not cout 0 rnpl ate t hat this department shall give 
opinions or advice to others than sta te officers and the two houses 
of the legislature. and it is the d ut.y of your county at torney, under 
sect.ion 302 o[ the code, t.o give yon advi ce on such matters as the 
above. Neverth eless. as a personal courtesy to you I submit the 
following suggestions : 

Section 2942 of the 1907 code supplement provides for the ac
knowl edgment of eonvey nn ces by the county a.nd itor or his deputy. 

The generuJ rule relating to acknowledgments of instruments 
by parties in terested in the subject of transfer is set forth in the 
case of Bcaril ,ley v. Germ.a·11 Ame,'ican Ba11k , 113 Iowa, 216, and 
I quote from the opinion on page 217 ll.S follows: 

" The law relatin g to the subject is well settl ed and genera.By 
understood. One havin g nn in terest, direct or contingent, in a 
conve,ranee or its subject matter cann ot take and ce rt ify an 
ncknowl edb'Illent thereof. nnd the record of an instrument so 
acknowledged does not impart notice to third persons of the 
mortgagee's iut rest thereunder. '' 

The school fund is the property of the state of Iowa and the 
auditor has no interest therein. 
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1 quote from the opinion in the case of Co unty of Des Jlloi11es 
v . Har~-,~':· 34 Iowa, 84, oa page 85 as fo ll ows: 

I he fact that the state hos constituted certain of its offi
cers, as its :1gcnts f or the rnanngC'ment of the school fund. does 
~ ot, by au_\· mean~. _t.en~1 to rw~ath·,• tht'.! owners hip of the st.a te. 

ut rat her to establish ,t. Nor does the fact th11t by legislative 
enactment such agents or t.he counties o f which thev are offi . 
cers. are_ made li able for losses of the fund , in any "way mili 
~ate agamst tJ1e ownershi p of the stnte, but it rnther shows n 
purpose to protect itself from dama~e In · losses to the fund 
which t he stat e has pledged itsel f toe m; ke good. 

" Jn other w01·ds. it. serms to us th at tlw st.ate lrns the legal 
t itle an d rig-ht to the school fund, that t he ng-ents it has, by law, 
constituted with c1 ,;e\',.- to the suc('ss f11l man ni;?CtnCLlt of the 
money and the accommodation of the people of the whole state 
therewith an<l thcrC'by. are. iu no proper sense. the ownel'S of 
the mon l>y or parties in interest in the actions , althong:h, by 
statute, the actions may be brough t in the nnmes o f !iUCh 
agents. The term 'school fond • is but a unme whereby to 
dcsig-nate certain moneys ; it has no ex istence as a corporntion 
or individu nlity . '!'he state being the legal owner of the school 
fund , and by the constitut ion p lcdl(cd t o keep it !!OOd ll !?Hinst 
all losses. it is but just. that in cont roversies conceming- it the 
state shonld ha ve the hcncfi t of the rul es of low attaching' to 
its soverei~nty. " 

think the county ·auditor may p roperly acknowled!!e such an 
instrument. 

Very t.ruly . 
CHARLES s. W I LCOX. 

S pecial Co1t11sel. 

Muu,.,. SALOON- LEOAI, R OLIDAY- Wm,RE MEMORIAi, D AI' F ,\l, LS 

ON SuND,\ Y ORSERVANOE OF OTH ER D .AY . 

J OSEPH R. FRAILEY, E SQ., 

C.:ty Solicitoi·, 
F ort Madison, Iowa. 

Des Moines. May 7, 1909. 

MY D EAR Sm : I am in receipt of your letter of some days ngo 
with clipping indicating th at some opinion or decision had been 
gi V<Jn by this depnrtmcnt. in which it wns held that when Memorial 
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dny fu lls on S11nday the followin:; :\fondar is a holidn_,·. nnd the 
sa h~ 111:-. of th•· stn1t' must i-rrn ain rl os..-d t hro11 gho11t that day. 

Hf'plyin.!! I ha,·c to ~ay. that up to 1hr tim(' of rr(•t'i ,·ing your 
IHtrr thi.._ qtt <'Sfio11 hnd hrc- 11 !!i,·rn no nlt 1•ntion wh ntr,·c-r b,· this 
dPr1u rt lll <' n1 , :1 11<1 nn op i11inu ha] hrrn ~i,·<·n on tl1c subjc•cf. 

Tht• St1!.!_!!l'stio11 wa r-. n1:1rl(' in l'r-.pnn-.;r to .i n inq11i1-y from a nr-ws

pflJ C' r 111n 11 ~wn11• WPcks ngo that i 11 c·i ti rs wl1rr(• 1fl' 111orial c1• re
mo1 iies nrc held on 1\fonday or Satnl'day, ns the <>asr might be, the 
Qwnrrs of :,1a lonns i11 s11r·h c·ities. i f thr~· romrn ltccl th(.' i1· own in 

fcrcst. wntdd kc'l'P I lt<•ir :-:m loons elo:sl'd d11 l'i11 i: th1' da,,·. hut in maki ng 
thnt. ~m~gr-"t icln it wnr;; n0t int enc.lrd tlrnt it s lio11 l<] hP <tt10tcd as 
nn opi 11 in11 1'1·0111 1hi,i.; offi 1•(' as no q1ll'stio11 wns prncling- beforL: the 
tlcp:irtrncnt upon wh i,·h we had nn;v nuthorit.,· to i;!ivi.• ::in opinion. 

:--:i111 (' n•t·1•h·i11!.:' y1,111· h•t ft•r w,· hu v1 • gi,·1,,• 11 th <' s11b ,if' ~•t some 
1li1111ght . ;111d lwv,• 1·xanli11nl Uw l11w nn tl a11thnrit it•s to sunw ex t(•nt 
;ind. without Httt.' tn ptinf.! to deeidP th <' qm•stion or tn sin- what ou ~ 
s11pren11• 1 011rt w1111ld he lik t> ly In hold if th(' q11rstio11. eYrr C'O me 

before it. ,,·r g ive ~1011 the result of ou r in,·esti~at ion . 
Sect io11 '.!H '. suprlement to the code 1907. parngrnph 9. pro

vides: 
11 'rhc plnrc shnll not be open 11 or nu.,· snl rs be made earlier 

1111111 fin· . \ . ~!. 11or late,· than 10 P. ~r. 011 nn)· dny. It shall 
not be open at ni l. nor shall an.r su lcs Joe mndc on th e fio·st 
clay of thew ek, commouly cu lled S11ncla)·, nor on ,my election 
c.lti,v nr ll·~nl holid .-1y. nor 1111 thr 1..•v('11i 11 ~ of ~mch ,l nvs. ,. 

!'<c<'lio 11 ~05~ of the eocle is ns follows: · 
"'l'he first dny of the week. cn ll c(l S,muny. the first day 

of Ja1111nry. the t.wcnty-second dll)' of February. the t hirtieth 
day of 1\fn)·. the fourth da_\' of July, th first :\londay in Sep
tember, the twenty-fifth day of Dec mber . the day of the 
goncrnl election, and any day appoi11tcd or re •ommended by 
th governor of this state or the president of the nited States 
as a day of fast ing or of th anksgivi ng-. shall be regarded as 
holidays for all purposes relating to the presen tation fo r pay
m<'nt or U(•ef•)ltunce, nnd tlw protei;;tin£: or giYing notice of the 
d ishonor of bills of exchange, drafts, ban k checks, orders and 
promis!!Ory !!Oles, aud auy blank or mercantile pnper falling 
clue on any of the clays above named shall be co nsider cl as 
falli ng due on the succeeding business day." 

In interpretating these two sections our s11p1·eme court holds 
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that saloons must be closed on the clay · mentioned in section :10;;:1. 
thus determining that such dnys come withi n the term II Jcaal 
holidny " as tJ1at term is used ia the su1 plcment, scet iou 2.J-l "' . 0 

Brennan t:. Hobcl'IS. 12:; Iowa 61,3. 
l n Xebraska the supreme court holds that where the statutes 

designuted certain days ;is I gal holidays and prohibited courts 
from transacting busi11ess on such days th • restriction i·· confined 
to the days 11;HncU ill the stut11t1..•s, u11d wh rru 1111,· of su(' h c.lavs full 
on Sunday, the succeeding :\lonclay is uot to b~ obsen-ed ."s such 
holidays so fa ,· as it may affect t he presentment and dema nd of 
commercial paper. 

Slate r. King, 37 N. W. H. 310. 
lf ou,· supreme co urt fo llows the doctri ne of th is Nebraska case 

then the saloons of t he state would onlr have to be closed on th; 
days designated in code section 3053 abo,·e quoted, and on such 
other days ns may be appointed or r('commcndccl by the governor 
of this state or the president of the nited States as a day of fast
ing or thanksgiving. 

Yours Ye1·y truly, 
H. W . BYERS. 

CITn;s AKD 'J'OWNS-GR.\DING OF TREE'r&-bA\'ING OF PERMANENT 

WALKS. - I t is th e dnty of a city to bring the street to 
grade before requiring pt·operty owners to lay perm!).Dent 
walks where any considerable fi l.liug or excavating is necessary. 

MR. TllEO. JOHNSON, 

J[aratbon, Iowa. 

Des Moines, Iowa, May 25, 1909. 

DE,,R Srn: I have rour favor of the 15th inst. request ing cer
tain information concerning lilidc walks and th, grnding thf' refor 
in towns. 

Section 779 of the 1907 supplement to the code is, in part, ns 
follows: 

rirrhey (citi es and towns) shall have power to provide for 
the <'onstrnction. reconstruction and repai r of permanent side
walks upon any street, highway, aven ue, public ground, wharf, 
landing or market place within the limits of such city or town; 
but the construction of permnncnt. siclewnlks sha ll not be made 
until the bed of the same shall have been graded so that, when 
completed, such sidewalks will be at the established grade; 
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a11<l to a.~s ,·ss the c·ost t!wr:cof m1 the lots or parcels of land 
i 11 frc,nt <Jf ,d1 ie h tlw sarnr shall he constn1eted." 

\\' lwncYr!r it is ne<'t>ssar·y to <•ithet· cxeavate or fill a street or 
lrif,!hway ful' 11rc• ll1ying- of a JH~rnianC'nt side-walk the city or town 
is f•haq.{<•abl,~ for th e expense of bringing the surface of the ground 
fo grad<·. Tfw propcr·ty owner is clwrgc,able only for sueh grading 
or filling- as iH incident to tlw lnying of the permanent. walk, that 
is to say, if the ~nu·facc of the ground, prior to the lavina of per
manent walk, conformed exactly with the established g;ade and 
it was n f•cessary to <·xeavate to sueh an extent that the walk. after 
compl etion, \\'Oniel be at grade, and the cost of g:rndin•~ in th~t case 
being incide1Jt to the walk, is properly chargeable t; the abuttin~ 
property owner, lrnt if any substantial grade or fill is to be made, 
thP l'ity is liable:: thet·efor. See 

Bancroj't vs. City of Comic·il Bl11.ff s, 63 Iowa, 646; 
Sclwfield &: Oav1·n vs. City of Connc-il Blt1,ffs 68 Iowa 695 • 

' ' Burgett vs. 'l'own of Greenfield, 120 Iowa 4:12,438. 
"rhc law does not contemplate that this department shall give 

opinions or advice to other than state officers and the two houses 
of the 1cgislatnre, but as a courtesy to you I have submitted my 
personal views. 

- Very truly, 

CHARLES S. WILCOX. 

Special ()(muse! . 

BOARD (W IIEALTII-LIABILITY OF BOARD OR MEMBERS FOR DAMAGES. 

The board of lrnalth or individual members are not liable for 
damages for acts done in performing their duties where acts 
are done in good faith. 

Des ·Moines, Iowa, May 27, 1909. 
DH. 'l'. u. lVIcMANUS, 

j}fernber State Bo<M·cl of H eaUh, 

Waterloo, Iowa . 

DEAR Sm: I have your favor of the 10th inst. addressed to the 
attorney general in which yon submit the following proposition: 

"In a city of 7,000 in my district a case of scarlet fever was 
found in a hotel and lodging house. The city does not sup
port n. detention hospital for contagious diseases and the board 
of health after more or less earnest attempt to find a vacant 
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house for isolation abandoned the search nnd qnarnntined the 
case of sen,·l<'t fryer in a room of the hotel. which room has 
an outside entrance. 

'' The proprirtor of the rooming hons<' brlicvcs tlwt an 
earnest effort was not m,H.k to seeure further rprnrte1·s for 
the en se ancl h,, belit'ves also that bis bns·incss hns bt't'll grt•atly 
lessen ed on n<'eount of this qna1·nutin e . 

'' The question of interest to me is whether 01· not. the board 
of health or a health officer is in n11_.,- ,my rcsponsibll' under 
nny eirenrnstnnce for nny loss whil'h m11,\' he iucnrred hy the 
establishment. of quarimtinc and also \Yhethc1· or not uny pnblic 
or qnasi pnhlic institution rnjoys nu:v immunity or prot ection 
against qnnrant.ine whi ch is uot. equally shared h_\· an_.,, private 
indiYidnal ? '' 

Replying- th<'reto I liaYe to say that in my opm1on neither the 
. interrsted city. its board of health or the individual of-Iieers thereof 
are liable for damages under the ei1·c~1m1stmwes set forth, provided, 
of course, that the action taken by the board or its officc1·s "·as in 
good faith and ·without maliec. I clo 11ot know of any immunity or 
protection from quarantine c11joyccl by ,my puhlie or qnasi-pnblic 
institution against quarantine which is not equally shared by pri
vate individuals. However, should a. board of health quarantine 
a public or quasi-public institution, unless the same was reason
ably necessary, its action would be imprope 1·. 

The new act passed by the 33d general assembly repealing sec
tion 2570-a and other sections of the 1907 s11pplement to the code, 
a11d substituting other provisions therefor, provides, in sr.etion one 
~hereof. that the local board of health ,nay remove a person in
fected with .any contag:ious diseHse to a. separate house, hnnse of 
detention or hospital. It is thercforn discretionary with the board 
as to whether or not such pc•rson shall be removed. 

The local board of health nets as the agent of the city or town, 
and also for the state. (Sec. 2568 of the code.) 

In the case of Ogg 1J·s. City of Lansing, 35 Iowa, 495, it is 
held that: · 

"A city is not liable for the negligence of its officers or 
agents in executing sanitary regulations, adopted for the pur
pose of preventing the spread of contagious disease, or in 
taking the care and custody of persons afflicted with such dis
ease or the houses in which such persons are kept. In ex-

18 
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cr:u ting tl1 f•Sf! l,:gislatirn functions th e city arts as a quasi s0Ye

rc i1.mt,v, n11cl is not responsiblf! to incliYicluals for the negligence 
or 11<JD-f(!asan ee of its officc•rs or agents.'' 

Otlw1· similar casr!s are as follo,Ys: 
'\Vlwrc t he powers confo1-r0tl arn go,·ernmcntal in nature, 

the! r:ity can not he made liable for the execution thereof. 
Srw.ndr;rs vs . City of Ft. M(l.(liso11, 111 lO\Yi-l, 102. 
"~o nctio.11 can be maintained a:.fainst a c ity or town for the 

1mlawfol acts of its health committee 01· other offic!'rs in taking 
possession of a hotel and using it for a small pox hospita l 
without the consent of the owner and without legal anthority. '' 

L.1r11dn V8. City of Rockland, 66 ~Jaine, :309. 
"Where a hotel domestic, who dies with small pox, was 

buried from the hotel, the court h eld that in the absence of 
any contract the owner could not r ecover of the city for the 
damages on account of the necessary disuse of a part of the. 
premises during the illness, or fo1· the destruction of goods 
supposed to be disinfected which were burned under direction 
of an officer at tl1e instance or assent of the owner.'' 

J(ollork v. Rl<'1Jcns Point, 37 vVisconsin. :348; 
Cited in notes to 26 L. R. A., 490. 

Further cases bearing on the proposition are fonnd in the notes 
to the case of Evans v. City of ](ankakee, 1:3 L. R. A. (N. S.) 1190. 

The liability of health officers in the enforcement_ of quarantine 
is discussed in the case of B eeks 11. Dickinson County, 131 Iowa, 
244, as follows: 

'' The statute makes it the dnt.v of hea lth officers to quar
antine. against all infections or contagious diseases dangerous 
to the public and it cannot well be questioned that the de
fendants were acting within the scope of their· duty as such 
officers, and that in establishing the quarantine they were 
acting in a quasi judicial character. Th ey were vest ed with the 
power to determine whether an infectious or contagious disease 
existed in the appellant's family, and if found to exist their 
duty under the statute required them to take the proper steps 
to prevent its spread, and had they neglected to do so they 
would have been culpable in a high degree. They were there
fore acting judicially. and it is the general rule that officers 
so actiug are not liable for injuries which may result from 
such acts performed in the honest exercise of their judgment, 
l~owever erroneous or mistaken the action may be, provided 
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there be no malice or wrong motiYc preseut. ~ • '" It is 
the modern tendency of judicial opinion to hold that tl1P pub
lic health is the hi g;lH•st law of the laud and whenever a police 
r t>gnla tio11 is rPasoua bly dPmonstrntetl to be a promoter of 
public health nll constitutionally g1111l'Hnteed rights must give 
Wii.'' to be saerifiec·d without c•ompensation to the owne1·." 

The following quotation from thP npinion in the cast> of l'il/.age 
of l'crdo 11 1·. JJ ow111a11_. D7 ~- '\V. H. 22!) (Nrb. ) , may also be of 
interest to y011: 

· ' \ -Ve do m1t iutt0 nd to be understood to hold that the plain
tiff has no rPnwdy whatever. If fol' nny rl1as011 the 01·dina11ce 
nndt·r which the officers of the village of Verdon acted is 
void . it affords them no protect ion wlrntev(~l'. and au action 
wonld lie against them fo1.· the damag-es cnnscd by thci1· un
lawful act.'' 

Trusting th at the abovP is a r easonahly satisfactory 1·cply to your 
communi cation. I nm, 

Very truly, 

CnAm,Es S. vVn,cox. 
Special Counsel. 

PERMI'l' HOLDERS-REQUEST BLANKS-NUMBERING BrJANKs.-It is 
the duty of t he county auditor to number recprnst blanks con
s~cntively. 

MR. GEOBGE T. l\{ASON, 

Connty Auditor, 

Mt. Pleasant, Iowa. 

Des Moines, ,June 14, 1909. 

DEAR Srn.: I am in receipt 0£ your communication of the 10th 
instant requesting to be advised as to whether the act passed by 
the thirty-third general assembly amending section 2394 of the 
code, requires county auditors to have consecutively numbered the 
blank form of requests, or whether the blank r equests may be 
numbered by the permit holder. 

You suggest that the cost of numbering each of these blanks 
consecutively will be exccf:lsivc and that if the county auditor num
bered the first and last blank furnished to each p ermit holder, 
that ~his would be a substantial compliance with the law. 
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It js my opinion that jt was the legislative intent to have the 
county al](litr)J' cause C'arh of the blanks to be consecutively num
bered·. I also sngg-est that yon keep some form of a permanent 
record sl1<nving the hl:mks fnrnished to eaeh permit holder and the 
rnnn lw1·s ()f same. 

Ynnrs ve!'y tnily, 

GEORGE CossoK . 

SpN·ia/. Cou11sel. 

GIFT ENTERPR1s1~-"\V1-1AT CONSTITUTES A GrF·.r ENTERPRISE. 

Des Moines, June 15, 1909. 
WOOLSON SPICE C0111PANY, 

Toledo, Ohio_ 

GENTLEMEN: I am 1n receipt of your communication of the 11th 
instant requesting an interpretation of the bill passed by the tliirty
third general assembly known ·as "an act to define g-ift enterprises 
and to provide a penalty for carrying on the sam<'." 

In order for the enterprise to be known as a "gift enterprise" 
and prnhibitecl by said a ct, the following eouditions must obtain: 

At least two or more persons, which may inelude a firm or cor
poration. mnst eo-opernte together for the purpose of indncing the 
public to purchase merchandise or othcL' property, one of the 
parties to such scheme for a valuable consideration advertising, 
causing or attempting to induce the public to believe that lw will 
give premiums, gift,; or r.rizes to such persons purchasing merchan
dise or other property, hy the giving of stamps or tickets with each 
sale which will entitle the purchaser of such property to receive a 
prize or gift from another party to such scheme_ ~ll such trans
actions or enterprises are unlawful. unless at the· tune the sale is 
made the person connected with the scheme who gives the ticket 
or stnmp shall have d efinitely described ou such stamp or ticket 
the character and value of the prize or gift promised to the person 
purchasing an article of ~nerchandise, and the right of the person 
receiving such stamp or ticket to the gift, prize or premium ?rom
ised becomes absolute and fixed upon the delivery thereof without 
the holder of such stamp or ticket being required to collect a spe
cific number of other stamps or tickets and present the &ame for 
redemption, and the further condition that there is no chance, un-
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certainty 01· c-o.ntingency whatsOt'ver co1.mected with said enter
prise. 

It will be obserYCd that if two or more persons are co-opet·ating 
together in any trading stamp or gift or premium enterprise that 
each stamp gin'u b~· onP of such pc!'sons .must show the character 
and value of the gjft. It,<; value must be definite and cert.a.in 
at the time the tra~saction is made. and a single stnmp or ticket 
thus given must be redeemable itself withont the necessity of 
securing other tickets of Jike character. 

It will also be observed that the act in question does not pro
hibit a person , firm or ctwporation operating by himself or itself 
from giving c.onpons to its own customers to be redeemed by the 
person, firm or corporation giving the snme. 

Nothing herein stated, however, is to be constn1ed as authoriz
ing any fo1·m of sales of chance or any lottery ente rprises which 
are otherwise prohibited h~• law. 

Yours very truly, 
GEORGE CossoN. 

Special Coirnsel. 

RoAos-DuTrns OF 'fuusTEES-DRAGGING.-It is mandatory upon 
township trustees to have roads dragged. 

COUNTY ATTORNEY C. B. lIUGI'IES, 

Guthrie Center, Iowa. 

Des Moines ,June 16, 1909. 

DEAR Sm: · I am in receipt of your communication of the 9th 
instant requesting an opinion as to whether township trustees are 
subject to the penalty provided in section 6 of the act making it 
mandatory upon township trustees and city councils to have the 
roads dragged. 

The very basis of the act itself was to make it mandatory upon 
the trustees to cause tbe main traveled roads to be dragged in 
their township, and also to cause the city council of cities and in
corpofa.ted towns to have the main traveled roads ,within the cor
porate limits leading into the city or town, dragged. 

The language used in section 6 is general and comprehensive in 
-its nature and if the language. is to receive its usual meaning and 
construction, it is certainly broad enough to include township trus
tees and councils of cities and incorporated towns. 
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In tl1<! ad in <pws1 if!n tl11·rc is lodg-c,cl u.1 the to"·nship trustees 
and r:i1y and to\\'H ,-nnnc-ils a. certain arnonnt of dis{' retion. In 
all s1wh ar. ts nf disHr-tinn. \\'hi eh nrc 1wc<>ssarily judicial in their 
nat11rn, no r•rim1J1al li11l1ility wonld attach. 

It: is iny ,,pi11io11 111:i t tlw tt·11st:c·es or r•ity 01· tO\\TI <·ntmeils would 
nr,t li e cri rninall y linbl c fo 1· an error of jndg-ment, bnt if it can be 
shown t hat tl ir·n• arc f nnds on hand t o . pay for the work and 
trust<!CS negfoet or rrfuse to take any action whatsoeYer "·ith r efer
ence: to t he matt.er, i t is my opinion that an action of m andamus 
will li e or they may be prosecuted under the provisions of section 
6 of saicl act. 

'fhc question is of such public importance that I believe you can 
well afford to test the matter in court. 

Yours very truly, 
GEORGE Co_ssoN, 

Specfol Counsel. 

IN'J'OXICATING LIQUORS-COLD STORAGE--BllII,Dr~G SEP.\R.\TE FROM 

SALOON.-A person cannot keep ·intoxicat ing liquors in a cold 
storage building separate from saloon. 

Des Moines, June 17, 1909. 
S1mcKEL ~ SIIECKEL, 

Alton, Iowa. 
DEAR Sms: I am in r eceipt of your communication of the 15th 

instant advising that you are engaged in the sale of intoxicat ing 
liquors at wholesale and retail. You ask for an opinion as to 
whether you may legally maintain a cold storage building on the 
same lot where the saloon building is located without paying the 
mulct tax upon each building separately; also whether beer may be 
transferred from the cold storage room to the saloon to be dis
posed of at ·wholesale · and at retail. 

The law upon this question is well settl~cl. Onr supreme court 
in Carneron v. F ellows, 109 Iowa, 534-538, held that there was no 
distinction made in t he statute between the selling of liquor at 
wholesale and at r etail; "that the accused might lawfully sell beer 
at th e cold storage plant but not elsewhere.'' 

In the case of' B ell v . Hamm, 12'i Iowa, 343, the exact question 
was before the court for consideration. The court said: 
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" "Te have the quest ion whethm· one who is engnged in op
er at ing- a mulrt saloon mny lawfull~- use a stornge wnrehouse 
s ituated a part. from and " ·hoJl~, 1m eomw1' tt~d with his saloon 
propPr fo 1· the sole p11rp0St' of storin ,!! liquors until snl"i1 time as 
tlw;v may he Jll)t'ded to snppl;v tlw d1•m11ntls of his saloon trade.'' 

" "\Ye think there c-1111 he b11t 011<> nns,n•r t.o this question. 
Put in plain lang-uag-e. the lcg-isla tnre has said to all who may 
prnpose to engag·1~ in tlw traffie thnt the right to do so shall 
br snhjeet to the imperatiw condition thnt the lrnsinPs;,; of 
k<'eping liquors intended to be sold. 11s well as the business 
of selling. on the part of any particular dealc1·, shall be con
fined t o one room. It is imnrntet·ial , therefore. tlrnt in this 
particnlar ease it does not appear that any sales lrnd been 
made 0 1.· arc intended to be nrndr from the wnrehouse. The 
bnsiness-and this i11el11d l;'s keepi11g- for the pnrpose of sal e as 
well as th e selling-must he earried on within thP four walls of 
a single room. 

To the same e ffect , sec 
B ell v. Thompson, and 
Brown v . Tl/iel<rncl, 106 N. vV. 949. 

It was held in I n re Taxation D es Moin es Rail1va.y Comvauy_, 137 
Iowa, 730. that a cold storage warehouse used for the storage of 
beer was subjce t to the mnlct tax. 

It was held in Thomas v. Ar·ie, 122 Iowa, 538, that a liquor 
dealer havin g- paid but one tax under the mulct law hod no right 
to keep for sale and sell intoxicatin g li quors from two ·who1ly sepa
rate and independent rooms in the same building. ' 

It was also held in Cameron v. Ji1ello-ws., 109 Iowa, 534, that the 
keeping of a plncr. under the mulct law does not authorize the 
peddling of beer in · various pa·rts of the city. 'fhat this could 
not be done either at wholesale or at retail. 

It was held in Carter v. Mille1· Bre-u,-ing Company, 111 Iowa, 
457, that it was illegal to maintain a cold storage warehouse and 
solicit orders for beer in different parts of the ~ity .and fill such 
orders from its stock in the warehouse, delivering the liquors to 

' various customers at their respective business houses. 

Yours very truly, 

GEORGE COSSON3 

Special Counsel. 
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lTIX l~H.\Vr Y EXl.>U ll cw D m ; c,::-L rcEX SE-REG ISTE RED l'HAR:\IACIST. 

- \\' h, •r-1• a fi r lll sri ll s drn gs to a druggist an d then employs 
r·:H1n sscrs 1. o s<:11 nnd. delin:- r the goods from honse to house 
rrn ch ca nvasse rs sl1onld hn.ve vendor's li cense. A registered 
pharmaeist t rnn J in g over country selling drugs must have a 
vnn c.lor 's J iccnse. 

Des ::\foincs, Iowa, June 23, 1909. 
}\fa. I. ,v. C LE :'-,[ EK'l'S, 

B oard Pharmacy Commission, 
Maren go, Iowa. 

D EAR SIR: Some6me ago Attorney General Byers requested me 
to make reply to your favo'r of the 4th instant. Delay in reply 
has not been due to the reason suggested in your letter of the 19th 
addressed to me. The fact is that the great amount of official 
business going through the office has made it impossible to give 
earlier attention to your inquiries. 

You desire an opinion on several propositions. Your first on~ 
is as follows : 

''It seems tlrnt the A. II. Lewis Med. Co. of S t . Lon is, run 
a proposition as follows: They sell their goods t o the drug
gist, then engage ,vomen to make a house to house canvas to 
sell and d eliver the goods. Do such peddlers require an it
inerant vendor 's license?'' 

I am not prepared to say that the particular firm or the partic
ular persons employed by it are itinerant vendors. Tl1e term 
'' itinerant vendor'' doubtless includes any person, either principal 
or agenti who engages in a temporary or transient business within 
the state, either in one locality or in traveling from place to place 
selling goods, wares and merchandise. 

Section 2594 of the code provides that "any itinerant vendor of 
any drug, nostrum, ointment or appliance of any kind for the 
treatment of any disease or injury shall pay to the treasurer of 
the commission of pharmacy an annual f ee of $100, upon the re
ceipt of which the secretary of the commission shall issue a license 
for one year from its date • • • ,,. •. '' 

It occm·s to me that it would not be difficult to show that such 
practice as suggested in your inquiry constitutes itinerant vend
incr and that such vendors should be required to have itinerant ,,,, 
vendors' licenses. The case of State of Iowa v. Mrs. 0. F. Stewwrd, 
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138 Iowa 536, may be of interest to you in con·uection with the 
above. 

Your second in(Jni1·y is as fo11 ows: 
" Does t be fact t hat on e is a r egistered pharmacist, p ermit 

him to vend his r enwdies itinerantly thrn the country without 
a vendor's I ieense. ' ' 

Section 25!)1 of the code pt·ovidcs tha t the certificate of the 
pharm acist shall be displayed in his place of business, and it doubt
less cont<>rnplntrs thnt t he business of a reg istered pharmacist shall 
be co ndn ct<>d at snid place rather than on the st.rects or ronds or 
in the honws of his c llstorners. 

Section 25!J4. in r ef eren ce to i t inerant vendors of drugs, makes 
no excep t ions ·in favor of r cgistel'rd pharmacists. I am of the 
opinion , therefore. that a r egistered pharmncist who velldS his 
remedies itinenmtly through the county should be required to h ave 
an itinerant vendor's license. 

Your third inquiry is as follows: 
'' Does not section 2588 mean that an itinerant vendor of 

proprietary or patent medicines and domestic rem~dies, canno~ 
sell such remedies provided they contain any al,cohol or pois
ons, except as specifically mentioned in said section.'' 

Section 2588 provides, among other things, as follows : 

"But no one shall be prohibited by anything contained in 
this chapter from lj:eeping an.d selling proprietary medicines 
and such other domestic remedies as do not ceontain intoxicat
ing liquors or poisons, nor from selling denatured alcohol and 
poisoned fly paper, concentrated lye or potash, having written 
or printed on the package or parcel its true name, and the 
word 'poison,' sales of which need not be registered.'' 

While I do not base my opinion exclusively on the clause above 
quoted, I am of the opinion that the said clause, together with 
other provisions in the pharmacy law, warrants the conclusion 
reached by you. 

Your fourth proposition is as follows: 
"In the event of an application from a graduate in phar

macy for registration under the provisions of section 2589-b, 
upon whom does the responsibility of furnishing proofs that 
the school from which such applicant is a graduate, fulfills 
the requirements of the American Conference of Pharmaceut
ical Faculties for the year 19051 11 
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I call your attention to the fact that the 33d general assembly 
has amended section 2589-b by striking out the words '' for the 
year lf)(J;j'' after the words, '' American Conference of Pharma
ceutical Faculties.'' 

I am of the opinion that the pharmacy commission is charged 
,vith the r esponsibility of ascertaining the entrance and graduation 
rcc111ircments of pharmaceutical schools, the graduates of which 
apply for examination. ,The colleges themselves will doubtless be 
glad to give th e commission the information desired and I doubt 
not tlw rules prescribed by the American Conference of Phar
ma criutical Far:ulti es inay be easily obtained. 

Yours very truly, 

CHARLES s. WILCOX, 

Special Coiinsel. 

BLANK CARTRIDGES-SALE OF.FOR UsE IN Toy Prs·roLs PROHIBITED. 
-A person selling blank cartridges cannot escape punishment 
for violating the law by marking the box: containing such car
tridges, ''Must not be used in toy revolvers or pistols.'' 

GEo. vv. HEALEY & SoN, 

Dubuque, Iowa. 

Des Moines, Iowa, Jtme 23, 1909. 

GENTLEMEN: Attorney General Byers has requested me to make 
reply to your favor of the 22d concerning the sale of blank car
tridges. You state you have been selling them with a slip pasted 
to the box containing the following: 

'' l\'Iust not be used in toy revolvers or toy pistols,'' and that 
wholesale dealers have advised you that such sales are not violations 
of the Iowa statutes. 

Section 5028-p of the 1907 supplement to the code is as follows·~ 
"No person shall use, sell, offer for sale or keep for sale 

within this state any toy pistols, toy revolvers, caps containing 
dynamite, blank cartridges for toy revolvers or toy pistols, or 
firecrackers more than five inches in length and more than 
three-fourths of an inch in d~ameter; provided caps contain
ing dynamite may be used, kept for sale or sold when needed 
for mining purposes, or for danger signals, or for other neces
~ary uses. '' 
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I am of the opinion that under the section above named the 
sale of blank cartridges which can be used for toy revolvers or toy 
pistols is prohibited and that the pasting of a warning upon the 
package ,rnnld not relieve a dealer from the prohibition contained 
in said section. 

Very truly, 
CHARLES S. ,VILCOX, 

Specfol 00·11-nsel. 

ROAD SUPERI:-STENDENT-TRUSTEES PERFORMING LABOR ON HIGHWAY. 
-Township trustees cannot do work of road superintendent 
and draw pay for such work. 

MR. A. T. Zn.D:IER.MAN, 
Washta, Iowa. 

Des Moines, Iowa, June 23, 1909. 

DEAR Sm: I am in receipt of your communication of the 22d 
instant reqnesting an opinion as to whether township trustees may 
refrain from appointing road superintendent and perform the 
duties themselves of such road superintendent and receive pay 
for such work. You also ask what penalty there is attached for 
such procedure provided the same is unlawful. 

Sec1ion 468-a supplement to the code 1907, provides that: 
'' Members of boards· of supervisors and township trustees 

shall not buy from, sell to or in any manner become parties 
directly or indirectly to any contract to furnish supplies, ma
terial or labor to the county or township in which they are re
spectively members of such boards of supervisors or township 
trustees. '' 

The act itself being prohibited by law, the same is by section 
4905 of the code made a misdemeanor. A misdemeanor in this 
state is an indictable offense which may be punished by imprison
ment in the county jail not more than one year or by a fine not 
exceeding five hundred dollars, or by both such fine and impris
onment. 

State v. York, 131 Iowa 635; same case 135 Iowa 529. 
With reference to the advisability as to what you shall do in case 

labor cannot be procured in your township, I suggest that you 
take this matter up with your county attorney as it is a question 
upon which this department would not care to offer an opinion. 

Yours very truly, 
GEORGE CossoN~ 

Specfu), Counsel. 
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I:-:Tnxrc.1.TI:--G L1qeo R-REGISTEHED PrrAR)JACISTS-PERMIT HOLDER. 

, \ rcg-iskrccl pharmacist who is not a permit holder has no 
right to sell intoxicating liquor or malt liquor containing any 
part of nlc:nhol. 

Des Moines, Iowa, June 24, 1909. 
i\Jn. I. "\V. Cr,E:;\IENTS, 

:Marengo, Iowa. 

D1-;An Sm: I am in receipt of your conununieation of the 2:3d in
stnnt suhmitt.ing- the following questions: 

1st. Ila.<; a registered pharmacist, who is not a permit holder, 
a leg-al right to dispense intoxicating liquors on a physician's 
prescription 1 

2d. Has a registered pharmacist, whether a permit holder or 
not, the legal right to sell malt liquors which contain from one to 
three and one-lrnlf per cent of alcohol? 

Both of your questions must be answered in the negative. A 
registered pharmacist, who is not a permit holder, has no right to 
Rell intoxicating liquors for any purposes whatsoever. This propo
sition of law is so well settled that citations are lmner.essary, but 
see, In 1·e Applications of I-Ienery, 124 Iowa 358. 

Replying- specifically to your second question: a registered 
pharmacist,either with or without a permit, has no right to sell 
malt ]iquorS' which contain any per cent of alcohol for any pur
poses under any circumstances. 

See section 2385 of the code. 
Yours very truly, 

GEORGE CossoN, 
Special Oo1msel. 

CIGARETTES-TAX ON CIGARETTES-PAYMENT OF TAX NOT BAR TO 
PROSECUTION FOR ILLEGAL SALE.-The property owner and 
property itself is liable for payment of tax. 

Des Moines, Iowa, June 28, 1909. 
MR. ,JoHN B. HAMMOND, 

Des Moines, Iowa. 

DEAR Srn: I am in receipt of your communication of the 24th 
instant advising that in a number of cities in this state merchants 
are openly advertising and making sales of cigarettes and cigarette 
papers, and submitting the following questions·: 
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1st. Does the mulct cigarette law found in section 5007 of the 
code protect the dealer in any manner 1 

2d. Is any one permitted to sell or keep for sale or gift cig-

arette papers? 
3d. v\7rnt penalty is provided for the violation of this law 1 
4th. Is the property owner liable for violations made by a 

tenant? 
First. The payment of the mulct cigarette tax levied pursuant 

to the pi·ovisions of section 5007 of the code do<'s uot in nny manner 
authot·ize the sale or keeping for sale of cigarettes or cigarette 
papers or wrappers. The section itself expressly provides: . 

"The payment of such tax shall not be a bar to prosecnt10n 
under any ]aw prohibiting the manufacturing of cigarettes or 
cigarette paper, or selling, bartering or giving away the same." 

Said section was enacted not for the pnrposc in any way of re
lieving the person who p8id the tax pursuant to its provisions from 
anv of the criminfll penalties imposed by section 5006 of the code; 
on~ of its objects was to ·add an additimrnl impediment to the 
business of selling or disposing of cigarettes and cigm·ctte papers 
or wrappers. 

Judge Deemer, speflking for the court in Hodge v. Muscatine 
County, 121 lowa, 482, said: 

"It is manifestly a tax upon the traffic which the legislature 
saw fit to impose, not for the purpose of giving countenance to 
the business. but as a deterrent against engaging therein.'' 

It was there held that the act was not unconstitutional by reason 
of the fact that said section exacted a tax for all persons who 
engaged in the business, but expressly provided that said tax 
should not authorize the sale thereof or operate as a bar to any of 
the penalties provided by section 5006. This case was affirmed by 
the supreme court of the United States. 

See Hodge v. Muscatine Coimty, 196 U. S. 276; 
See, also, Cook v. Ma1·shall County, 119 Iowa, 384; same 

case 196 U. S. 261. 
Second. It follows from the reasoning above given that your 

second question must likewise be answered in the negative. Strong
er language could not be used than that found in section 5006 pro
hibiting the sale or disposition of cigarettes and cigarette papers 
and wrappers either by way of gift or exchange, the only exception 
being that the act does not apply to the sales of jobbers doing 
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a n intc:rs t ai1: l.,11si li ,,ss wi th c11stomen; outside the s tate. The at
t c1upt Ji ,1s 111:1• 11 11i.1 dc· 1o 1•iwape tl1 e sw1 •1 ·pin g- provisions of this 
sec1.i nn l1y 1·,·sor1 i11L!" 1o 1111· sand ity of t he intersta te commerce 
c la11sn a 11il li av in .!.! r•J'..! iil' <' tt c·s shipped di n•d. to t he r etail dealers 
in s1 11;ill p :11·k;1).!c•s 1•< J1J l11i11in!! t, ·n ciga rettes in Ni.ch package, but 
not l,011rnl tug..thc•r in ,111,v f onn . 

l t was sa id h:v on r suprPme c•on1·t in Cool,; 'lJ. 3/ai ·shaU County, 
tha t th is w11s a 11wi•1 : s 11li t c: 1·f 11g·e ; that snch packages did not con
sti t1 1fo wh at is kllown ns nn or ig- inn l pac·kagc, and that the interstate 
commc•r,·n eln use in tl1 c c-011 sti tnti on a fforded to the offender no 
r clid'. This ease was nffirrn ed by t he suprem e cour t of the United 
Stnt~s. 

Tliin l. Section S006 of the code provides : 

" ·whoever is found guilty of violating · any of the provisions 
of this section, for the fi rst offense shall p ay a fine of not less 
than twenty-five d ollars nor more than fift y dollars apd costs 
of p1·osccution, and st and committed to the county jail until 
such fine and costs are paid ; for the second and each subsequent 
offense, he shall pay, upon conviction thereof , a fin e of not less 
than one hundred dollars nor more than five hundred dollars 
and the costs of prosecution, or be imprisoned in the county 
jail not to exceed six months. '' · 

It will be observed that the second and each subsequent offense 
for violating said section is made indictable. 

F01.1,rth. The property owner and the property itself is liable for 
the payment of the mulct t ax. The liability of the property owner 
does not extend beyond this unless it can be shown that he is in
terested, con~erned or engaged in the selling, giving, owning or 
keeping for sale or gift, cigarettes or eigarette papers, for the 
purpose of violating the provisions of section 5006. 

Yours very truly, 

GEORGE CossoN, 

Special Ooi1,nsel. 

INTOXIOATING LIQUOR-MULCT TAX-SALE OUTSIDE CORPORATE 

LIMITS.-The provision of the law regarding collection of 

mulct tax outside the corporate limits of a town does not im

ply that sales may be legally made outside such corporation. 
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Des l\Ioines, July 6, 1909. 

C orNTY ATTOJlNEY \Y. J. KEEFE, 

Clinton , Iowa. 

DEAR SIR: I am in r eceipt of your communication of the 29th 
ultimo directing my attention to chapter 140, .aets of the thirty
third gt'ncral assembly, which p rdvides in part for the distribution 
of the mulct t ax collect ed by r eason of intoxicating liqnors being 
sold withont t he corporate limits of a city or town , and r equ esting 
to be advised ns to whether this m ay be construed to authorize 
the sale of intoxieating liquors under the mulct law without the 
cor porate limits of a city or town. 

In p a.<;si ng upon this question we must constantly bear in mind 
that prohibition is still th e law in Iowa ; that whoeve 1· claims the 
right to sell intoxicating liquors in this state must be able to 
p ~int to the statute or l egislative enactment authorizing the sale. 

The only authorit,r granted anywhere in the law in this state to 
sell intoxicating liquors as a bever age is to be found in section 
2448 of the supplement to the code, 1907 , and section 2449 of the 
code. These two sections are known as the bar sections to the pro
hibitory law. A careful r eading of these two sections discloses the 
fact that nowhere in either of said sections is any reference made or 
authority given to conduct the business of selling intoxicating 
liquors as a beverage outside the corporate limits of a city or town. 

Section 2448 provides a bar in cities, including cities acting under 
special charters of five thousand or more inhabitants, and also 
cities over twenty-five hundred and less than five thousand inhab
itants ; and section 2449 of the code provides a bar for cities and 
towns and cities acting under special charters of less than five 
thousand inhabitants. 

Any one wishing to sell intoxicating liquors as a beverage in 
any city or town must comply with all of the conditions specified 
in paragraphs 1 to 12 inclusive of section 2448 of the supplement 
to the code. Paragraph 2 of said sectton . provides among other 
things that ' ' the person appearing to pay the tax shall file with 
the county auditor a certified copy of a resolution regular]y adopted 
by the city council consenting to such sales ·by him.'' It is evi. 
dent that a city or town council could not grant a resolution of 
consent to any one outside of the corporate limits of such city 
or town, and that therefore paragraph 2 of said section could not 
be complied with. 
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Pnrn,l!rc1pli -I pro\·id1•s that the selli 11!! 01· kP1•ping for sa le of 
hit o-..:i1•a1in:; liip ro r.-; sh~11l he ra rri,•d ou inn sinl,!lc room htl\·ing but 
<111,· t·1111·n 1w1• ,n- 1•~:it. arid that Of'h'n ing- upon a p11hlir husines..,;; 
st f'(•1·t. \\', , dn no t r1.· f •i- to the onli11ary ro uniry J'oads as publ ic 
b11 ~i 111 •..; ..; S I l 'l'i 1 fs . 

. I s 1• l1:1pt r r HO. ads of 1hc 1hirty.t hi,·d ~en ral assemb ly relates 
wholly tn the disposition of the mu lct tnx, it r uld not be con
strw·d i11 1111y sctt St• as ;i bar sel•fion to th e prohibitot',\' law. In 
this sta11· the tnx shonlJ be assessed agn i11st cvci-.v pe rson sel ling 
intoxi<·n ti11g- liq uor ns a \,('vc1•;1gc whether ]cg-all.'· or illc~al1y; 
t11erof,wc. the lcg- islatnrc mi g ht provide fnr the disposition or mulct 

tax coll ect-cd from business comlurtcd outside the l imits of a city 
or town without in any way implying th nt intoxi ca ting liquors 
mig ht. lw lawfully old as a bevcrn~c outside the corporate limits of 
a c ity or town. 

Yours very trnly, 
GEouoE Cos......;:oN, 

Special Counsel. 

SrrEnJFFs-S.,LARY- PUBLIC 0FFICERS.-A sh ,·i fl' in u county of 
14.000 is entitled to salary of $1,800.00. 

Des l\Ioines, Iowa, July 6, 1909. 
C11Anl,ES J. LEWIS, County Attorney, 

:IIo,mt Ayr, Iowu. 

DEAR Sm: Attorney General Byers has requested me to make 
reply to your favo r of the 1st instant in which you state thnt t he 
popnlation of your county is abont 14,000; t hat the receipts of the 
sheriff 's office amount to from $700 to $900 annu11lly, and you wish 
to know what salnry your sheriff is entitled to draw under sec
'tions 510-n, 510-b, and 511. 

The parts of the section~ to be construed are as follows: 
Section 511, P ar. 23. "The sheriff is also entitled, for at

tending the district court, and for other service for which no 
·compensation ls allowed by law, except in counties having a 
population of over twenty-eight thousand, an annual salary, 
which shal l be fixed by tlie board of supervisors, but in no case 
less than two hundred dollars nor more than four · 1,undred 
dollars. When sheriffs perform official duti es in justices' 
courts, their fees shall be the same as allowed constables." 
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St·rtiun 510-n: " In c.n11utics hm·i11tt a populat ion of o\·cr 
11.000 and less than 2, .oon t he sheriff shall rcceh·e in fnll 
rompc-nsatiou for his scr,·iecs, includin~ thC' sala ry prov ided 
by section 511 of t he code, thr sum of $:! .000 1w r ,urnum. the 
same to b paid out of the rcet·i pt.s of the ollic·c. • • • pro
, ·ided, • .• • • • that in rounti cs li:n-ing n Less popula
tion than twenty-cil!'ht th ousand , in which the receipts of t·he 
office an i sala ry allowed under scrtiou fh- e li u.ndred ~u1d el vcn 
()f t 111: 1..· ode do nt,1 arno1111 t to 1 he Hum of ci~lttcL·n l1undred 
doll ars per n.nnnm, the hoard of snpcrYisors shnJI. at the Jan
ua1·~- session therc•of following, rnakc 01.1 nllowancc to tho sher
iff of a snm equal to the differ nee between the receipts of the 
offire in the pr,,vious year. and $1800. " 

It will be observed that scrt ion .,l.1 "·ns •' na ctcd prior to sect ion 
:i10-a ,rnd if thc1·c is nny confl_ict bclween the two, section 510-a 
mnst. of co urse, go,·ern. I nm or thc opinion t-hnt under the cir
cU111sta1wcs set forth in your Jett r ?Oll i' sheriff is entitled to a 
snlnry of $1800 only. 

Very truly, 
Cn .. ,nLES S. WtLCOX, 

SvcciaJ Cownscl. 

JN·rox,cA'fINO TJniuons-SAL>; OF ALCoooL AND Wnra FOR SACHA
MENTAL PURPOSES-SM.E OF L1Quou ·ro PATIENTS OF HOSPITAL 

POR JNEBRJATES. 

HON. EDWARD J. MOORE, 

Eldon, Iowa. 

Des Moines, Iowa, July 7, 1909. 

D EAR Srn: I have your favor of recent date in which you nsk 
to he advised upon the following propositions: 

1st. i ray permit holders, under section 2385 of the code, sell 
wine for other than sacramental purposes and alcohol for other 
than specific chemical and mechanical purposes. 

2d. Docs section 2310-a24 of the sup plement to the code prohibit 
permit holders from selling intoxicating liquors to a physician 
under the provisions of section 2385, if said physician has been a 
patient in th e hospital for inebriates. 

14 
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In rcspouse to y<mr inquiri•·s I beg to submit the following: 
1st. Scetion 2:185 of the r.:odP, so far as it is material to the 

first qnr•stion, pro\"irlcs as follo\\'s: 
"P l 11 · · ·t 1 ersous 10 <. lllg prrnu s may se I and cli.spense intoxicating 

liquors, not ind11di11g- malt liquors, for pharmaceutical and 
medical purposr:s, and to permit holders for use and resale by 
them only for trw purposes authorized in this chapter; they 
may also sc•ll and dispense alcohol for specified chemical and 
m echanical pur·posc-s, and "·ine for sacramental uses." 

It is my opinion it was not the intention of the legislature, in 
enacting the provisions of the above section, to limit· the sale by 
pcl'mit holders of wine for sacramental purposes and alcohol for
specified chemical and mechanical purposes, but that the sale of 
wine and alcohol for the purposes mentioned in said section is in 
addition to the general provision for the sale of intoxicating liquors 
by permit holders. 

2d. Under the provisions of sect.ion 2385 of the code: 
"Physicians holding certificates from the state board of med

ical examiners >!I * !i< may buy from permit holders intox
icating liquors (not ineluding malt) for the purpose of com
pounding medicines. tinctures and extracts that cannot be used 
as a beverage, etc. '' 

Section 2:310-a24 of the supplement to the code provides: 
"Any person who shall furnish any patient of said hospital 

for inebriates, or any patient who has been or may hereafter 
be committed to :my insaiw hospital as an inebriate, dipso• 
maniac, or as one addicted to the excessive use of narcotics, 
any intoxicating liquor ot· narcotic drug, except on the written 
prescription of the superintendent, shall be guilty . of a felony, 
and on conviction thereof shall be punished by imprisonment 
in the state penitentiary for not less than six months nor more 
than one year, or by a fine, not less than five hundred dollars 
($500) nor more than one thousand dollars (1,000) at the dis
cretion of the court. Any person who shall knowingly ·furnish 
any intoxicating liquor or narcotic drug to one who has been 
discharged from either of said institutions as cured, except 
upon the written prescription of a reputable practicing physic
cian, shall be guilty of a misdemeanor and upon conviction 
thereof shall be punished by a fine of not less than three hun
dred dollars ($300) and not more than one thousand dollars 
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($1 ,000 ) and stand committed to the county jail until such fine 
is pajd_" 

It is my 011inion that under the provisions of section 2310-a24 
above quoted, the fact that a paroled or diseharged patient was a 
ph:n1iciau " ·onl<l not exempt an~• one giving or selling to him any in
toxicatit1g- liquor or narcotic drug exec-pt on the written prescrip
tion of the supPrintendcnt of the hospital, from the penalties pre
scrib<.'d in said S('Ction. 

Yours very tJ-nly, 
CI I.\Rl,ES ,v. LYON. 

Assistant Aftol'll cy General. 

INTOXJC.\TJK'G LIQU OR-1\fooN LAW-RESOLUTIONS OF CoNSENT-

Rcsolntions of consent in force April 15, 1909, within pro
visions of chapter 142, acts 33d general assembly. 

MR. JOHN s. DENISON, 

Dubuque, Iowa. 

Des 1\foines, July 8, 1010. 

MY DEAR Sm: Replying to your letter of yesterday referring to 
chapter 142 laws of the 33d general assembly I have to say, that it 
is the opinion of this department that it is only such resolutions of 
consent as were in force on April 15, 1009, that are within the 
saving provisions of section 2 of chapter 142, and to be in force, 
as we use the term above, the person holding the resolution of 
consent must have complied with an of the other provisions of the 
mulct law, and been engaged in the operation of a mulct saloon. 

Yours very truly, 
H. w. BYERS. 

INTOXICATING -LIQUOR--REQUEST BLANKS--FILLING OUT BY PUR

CHASER. 

Des Moines, Iowa, July 8, 1909. 
Ma. A. W. MORGAN, 

Muscatine, Iowa. 

DEAR Sm: I am in receipt of your communication of the 7th in
stant directing my attention to the fact that the form of request 
-slips furnished to permit holders by county auditors fails to pro-
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vide a l1Iank spaer•. for th r rcsidc·nce of the person where liquor 
• is p11rr:hnsPcl for liirn h~- anothe r. ~nd submitting the following 

q,wstions : 

1st. Shall the J><·rmit l1ol<le l' fill out the request blank as the 
same is J)l'intcd h·aving ou t the residen ce of the person where liquor 
is purc>hased for him by another, or shall the permit holder write 
it in over the printed form 1 

2d . Can tl1 c permit holrl e1· 01.· registered clerk fill out the request 
for lirp1m· Mid have th e buyer sign, or must the buyer himself fill 
out th e blank in bis o,\·n handwriting ? 

:-Id. In <'ase a request blnnk is spoiled in filling out the same, 
what shall the permit holder do '? 

Pirst. It was not the intention of the legislature in passing 
chapter 139, acts of the thirty-third general assembly to repeal 
any part of section 2394 of the code, and inasmuch as said section 
provides that the request must be signed by the applicant, stating 
for whom and whose use the liquor is requirecl. and his true name 
and r es iden ce, I think you should state the residence on the blank 
form where liquor is purchased by one person for another. In the 
bJank form sent out by the auditor I think there is ample room on 
the blank line for both the name and the residence of the person for· 
wl10m the liquor is desired. 

Seconcl. Chapter 139 above referred to -provides in part that, 
"the permit holdet· shall require each applicant for liquor to fill 
out in ·his or her handwriting requests for same in ink, and shall 
fill out the corresponding stubs in ink." This provision is man
datory and you should therefore have the applicant fill out for • 
himself the blank request in ink and the permit holder should fill 
out the corresponding stubs in ink. 

The question has been raised as to the authority of the permit 
holder to fill out the request blank in the event that the applicant 
cannot write or can only write bis own name. Inasmuch as the act 
referred to specifically states that the permit holder- shall require 
each applicant to fill out in his or her handwriting requests for 
same in ink, this department does not desire to offer any opinion 
upon the question as to whether ignorance or inability to write 
would furnish sufficient excuse for not complying with the pro
visions of said act, thinking it better to wait until the supreme 
court has passed upon the queston. 
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Third . In case a blank form of request is spoiled. the permit 
holder should preserve the same and return it ,vhen he 1nakes. 
returns pursuant to the provisions of section ~397 of the code. 

• 

Yours very truly, 
UEl>HGE Cosso:,.r, 

Special Counsel. 

SUNDAY-LABOR PERFORMED ON SuNDAY-vVHAT CONSIDERED \VoRK 

OF NECESSITY.-Filling prescriptions by dn1ggists, serving 
meals by hotels, selling papers, running street ears and trains 
are considered matters of necessity. 

Des :Moines, July 15, 1909. 
COU NTY ATTORNEY C. B. HUGllES, 

Guthrie Center, Iowa. 
DEAR Sm: I am in receipt of your communication of the 9th 

instant relating to the proper interpretation to be placed upon 
section 50-10 of the code. You advise that yon hnve in terpreted 
the section to except not only work of necessity and charity but 
also business dealings of necessity or charity, such as the .filling of 
prescriptions by druggists, the serving of meals by a hotel,etc. I 
agree with you in your interpretation of the section. The section 
should, as I view it, r eceive a fair and reasonable interpretation 
looking to the spirit of the law rather than the exact letter. 

Without going into detail as to what is prohibited by section 
5040 of the code, it is apparent that the ordinary secular business 
transactions are prohibited by said section and ought not to be 
permitted in any community. Such transactions, however, as the 
filling of a prescription by a druggist at the special instance of a 
physician, the serving of· meals by hotels and restaurants , the sale 
of Sunday newspapers, which in the cities almost invariably con
tain the church announcements, the running of street cars, passen
ger trains and freight trains containing perishable freight, have 
under modern conditions become to be accepted as matters of ne
cessity without controversy . 

In view of this fact the department of justice does not feel like 
recommending prosecutions upon matters of this nature which, if 
not strictly and technically matters of necessity, are considered 
to be such by a large majority of our people including a vast number 
of our best citizens and church members. 

Yours very truly, 
1 GEORGE CossoN, 

Special Counsel. 
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Ro_\ Ds-rs1-; OF Hm P.\STCRE.-Ac1joinin~ prnperty owners are en
tit le:d t o the use of grass, t n ·cs an d st ones along the road, but 
in use of same must not in terfere ,Yi th travel. 

"\V.\LT,.\CE's F'c\R;',JER , 
D es Moines, Iowa, July 16, 1909. 

Des -:\foines, Iowa. 

(;E'.\"TL1;;:1r1-;:-.:-0fficial hnsinc•ss nf th e office has prevented an ear
lier• l'eply to :nmr favor conceming- the right of horse traders to 
pasture th eir h orses along country roads, with which letter you 
cn close<l an item from your paper upon that subject. 

I concnr with you in the conclusions reached in that item to the 
effcc:t t h at the country roads o.£ Iowa belong to the owners of the 
land adjoining, subj ect only to the rights of the public to use the 
roads for ordinary purposes of travel, and that the grass, trees, 
sod and stones in such roads belong to the abutting property 
owners; however, such owners in the use of such grass, trees, sod 
and stones must not interfere with the free and safe use of the roads 
by the public. 

See the following cases: 
Overman v. May, 35 Iowa 89; 
Dickinson, County v. Fou..r;e , 112 Iowa 21 ;. 
City of Ditbnque v. Maloney, 9 Iowa 450. 

Unfortunately the present statutes do not provide as speedy 
and ader1uate remedies for the abuses mentioned in your letter as 

doubtless is desired by the farmers interested. The civil remedy 
of injnnction would probably afford satisfactory relief in . some 
cases. The subject is one which should receive the attention of 
the legislature. 

Yours very truly, 

H. w. BYERS. 

GIFT ENTERPRISE-WHAT CoNSTITUTES--GIFT ENTERPRISE D1s

cvssEo. 

Des Moines, Iowa, July 20, 1909. 
W ARFlELD, PRATT, HOWELL COMPANY, 

Des Moines, Iowa. 

GENTLEMEN: I have your favor of the 14th instant in which you 
·state you have been handling for some time prior to July 4, 1909, 

-·certain standard commodities in which there are packed library 
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slips of the ::\lagazine and B ook Company, one of which slips you 
enclose in yonr letter, and ~-on ask whether or not the act of the 
:thirty-third general assembly, known as the gift enterprise net , 
affects the handling of such slips packed with such commodities. 

In ordel' for the enterprise to be known ns a gift enterprise and 
prohibited by sa id act (chapter 226 nets of the thirty-third genernl 

assembly ) the following condit ions must obtain: 
At least two or more p ersons. which may include a. firm or cor

poration . mnst co-operate together for the purpose of inducing 
the public to purchase merchandise or other property, one of the 
parties to such schei11e for a valuable consideration advertising, 
causing or attempting to induce t he public to believe that be will 
give premiums. gifts oi< prizPs to sneh p 01-sons pul'chnsing- lllt' l'

chandisc oe other property. by the giving of stamps or tickets with 
each sak• which will entitle the purchaser of snch property to receive. 
a prize or gift from another party to such scheme. All such trans
actions or enterprises a r e unlawful, unless at the time the sale 
is made the person connected with the scheme who gives the ticket 
or stamp shall have definitely described on such stamp or ticket 
the character and value of the prize or gift promised to the person 
purcliasing an article of mcrcha.ndise, and the ri ght of the person 
r eceiving such stamp or ticket to the gift, prize or premium prom
ised becomes absolute and fixed upon the delivery thereof without 
the holder of such ,._tamp or ticket being required to collect a spe
cific number of other stamps or tickets and present the same for· 
redemption, and the further condition that there is no chance, un
certainty or contingency whatsoever connected with said enterprise. 

It will be observed that if two or more persons are co-operating 
together in any trading stamp 01· gift or premium enterprise that 
each stamp given by one of snch persons must show the character 
and value of the gift. Its value must be definite and certain at the 
time the transaction is mad e, and a single stamp or ticket thus 
given must be redeemable itself without th~ necessity of securing 
other tickets of like character. 

The handling of commodities with which the slips mentioned 
are packed probably does not violate the terms of the act above 
referred to. 

Very truly, 
H. W. BYERS. 



' ' ' , 

216 REPORT OF ATTORNEY-GENERAL 

Ix·wx, c,\TJ:-:r; L rQLons-Tn,\::-:SPORTATIO;:s.-Persons cannot lawfully 
1nrnsport Ji,p101· from a sa loon to a private residence. 

Des l\foines, July 23, 1909. 
CrH.' :-STY ..-\ 'ITORX EY J. (;_ P ,\T1.'ERS0)<, 

Oskaloosa, Iowa. 

ll1-:. \1t Sm: I :mi in re,:eipt of your comnnmication of the 20th 
instnn t r-;nhmitting tl1 e following questions: 

1. :\lay <• rirnrnon ca 1-rie1·s or other persons transport liquor over 
tlw <·n u n tr:,· to customers, if such liquor is labeled as provided in 
scetion 24'21 of the code 1 

2. ::\fay a p erson operating a mulct saloon deliver liquor to his 
private customers wher e the liquor is bought at the saloon and 
pnid for. 01· may some other person haul or convey said liquor 
from ~mid saloon to the residence of the purchaser without being 
liable to punishment for illegally transporting liq1.10r? 

First. S ection 2421 of the code must be construed with section 
2419 of the code. Section 2419 of the code absolutely prohibits 
any person, whether common carrier or otherwise, from hauling 
or transporting liquor between points within this state, unless 
the person conveying such liquor has been furn ished with a cer
tificate from a clerk of the court showing that the person to whom 
the liquor is consigned is a permit holder or otherwise authorized 
to sell intoxicating liquor in this state. 
.·Section 2421 in no wise limits the provisions of section 2419 of 

the code, but furnishes an additional requirement which makes it 
necessary for any person who transports liquor, even if transported 
to a permit holder or one who is authorized to sell intoxicating 
liquor in this state, to first require that the vessel or other package 
containing such liquor shall be plainly and correctly labeled show
ing the quantity and kind of liquor contained therein, as well as 
the name of the party to whom such liquor is to be delivered. 

That section 2419 prohibits the transportation of intoxicating 
liqnors between all points within this state, see State v . Oreeden, 
78 Iowa, 56; and State v . Rhodes, 90 Iowa, 496. 

The fact that State v. Rhodes was reversed by the supreme court 
of the United States (170 U. S. 412) in no wise militates against 
the effect of the decision· of our supreme court in so far as it might 
refer to the transportation of intoxicating liquors between points 
wholly within the state, for the reason that the supreme court of 
·the United States reversed our supreme conrt upon the ground that 
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the particular shipment in qnestion in t.hat case was proteckd by 
the commerce clause of tlie federal constitution. and that the liquor 
in question being- an interstate shipment, it did not become subject 
to the law of Io·wa en'n nncler the "\Yilson bi.11 nntil it arrived at 
the point of destina tion :incl was deliYercd to the eonsig-uce. 

U pon the qncstion as to ,\·hen interstate shipments of intoxicat
ing liquor become snbject to onr state la"·· see opinion giYen to 
Bruce & Zeigler , a copy of which I en close herewith. 

Second. It follows from the r easons above given that n eithe r 
the saloon ke<.>per nor any other person could lawfully transpcH't 
liquor for another from the snloon to ·the private residence of the 

purchaser. 
It was sa.id by our supreme court in Cam eron v. F ello1cs, 109 

Iowa, 534-538, tlrnt '' the keeping of a place under the mnlct law 
does not antho1·ize the peddling of b e1:r in all parts of th e city." 

See also 
State v. Campbell, 76 Iowa , 122; 
State v. R ei!Jy, 108 Iowa, 835. 

Yours very truly, 
GEORGE Cosstrn , 

Special Co,,u,scl. 

INTOXICATING LIQUOR-INTERSTATE SHIPMENT-DRA YMEN-POINT · 

OF DESTINATION.-Under "Wilson bill liquors become subject 
to state law after arrival at destination, which means as soon 
as receipted for at station by consignee or agent. 

BRUCE & ZIEGLER, 

Anita, Iowa. 

Des Moines, July 23, 190!J. 

GENTLEMEN: I am in receipt of your communication of the 7th 
instant requesting an interpretation of section 2419 of the co<lc, 
and specifica11y as to whether a drayman or other person may law
fully haul or convey intoxicating liquo1·s from the express or 
freight office to one who bas purchased said liquor out.side of the:i 
state for his own private use, assuming of course that the person 
conveying the liquor has not been furnished with a certificate from 
the clerk of the court showing that the consignee is a permit holder· 
or is otherwise authorized to sell liquors. 
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_ The soli,_tion nf this q11r,stion <fopends almost entirely npon the 
mtr>r~>ret_ation to he, plaePd upon the conunerce clause of the federal 
const1t11t1on. whi<:11 provid,•s th,tt 0 ono·1·ess sl1aJI } "to . - -· , '- . ,.,, . .. , . 1ave po,Yer 
rcgsnlatc eom~11erce wi1"11 foreign nations and among the several 
stafC's :rnd ,nth tlw Tnclian t1·ibes ~" and the '\Yilson bill which 
pmvi,fos: 

"_Th~1t all fermPnted, distille>d 01· other intoxicating liquors 
or llf(IIH~s tr-ansportC'd into Hn;v state or territ01·y or remaining 
th,•'.'f'lll _£,11· llSC'. Ponsnmption. sale or storage therein, shall upon 
lllTJ\"al Ill snch state m· territory. he snb,iect to the operation and 
<'ffr~et of the la,vs of such state or territory enacted in the 
exercise of its police powers, to the same e;tent and in the 
sam<> m_anner as though such liquids or liquors had bee11 pro
duced m such state or territory, and shall not be exempt 
therefrom by reason of being introduced therein in original 
packages or otherwise.'' 

. Un_questio~ably the transportation of liquor between points with
m this state 1s prohibited by section 2419 of the <'Ode. 

Onr supreme court in the case of State v. Rhodes, 90 Iowa. 496 
went so far as to 11old that the conveying of liquor from the depo; 
platform into the freig-ht house, which was an interstate shipinent 
and which ,vas being placed in the freight honse to await deli.very 
to the consignee, was prohibited by said section, and that since the 
passa~e of the "\¥ilson bill, interstate shipments of liquor became 
sub,iect to our state laws as soon as the liquor crossed the boundary 
of Iowa i:tnd entered the state. 

This case was reversed by the supreme court of the United States 
(170 U. S. 412 ) npon the ground that such interstate shipments 
were protected by the commerce clause of the federal constitution 
nnd that it was not the intention of congress in the passage of th~ 
"Wilson hill to F.ubject inter'.~tate shipments of iutoxicating liquor 
to the state law until the arrival of such liquors at the point of 
destination and delivery there to the consignee. · 

The Wilson bill received a mnch broader construction by the 
state courts t.han by the United States supreme court. The supreme 
court of Maine and the supreme court of several other states having 
either local option or prohibitory laws construed the Wilson bill 
to authorize the laws of the several states to apply to interstate 
shipments of intoxicating liquors as soon as the liquors entered 
the boundary lines of the states, or in any event, as soon as the 
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liquor arrived at. it-s destinatit)ll and the relation of the t1·nnsporta
tion company a~ a eonunou carrier ceased. 

"\Vhile the suprenw r onrt of tlw 1 nited States lws uniformly 
reversed the state c-ourts which adopted this v .iew, in no ease have 
they gone farther than to say that nuder the \Vilson hill. tht' po,wr 
of the state did not appl:v nntil the arrivnl of the liqnor at the 
point of destination nnd dPlivPry there to thr consig1WP. 

In Rhodes v. loll"a,, supra. the supreme c>onrt. of the l Tnit<>d Stnt(~s 
said: 

"Undoubtedly the purpose of the act (vVilson bill) ,n1s to 
enable the laws of the several states to control the character 
of merchandise therein enumPra:ted at an earlier .date than 
wonld have been otherwise the case.'' 

This is the position universally taken by the supreme conrt of the 
United States. See Df'lama.le1· 1·. Routh Dakota. :205 r. ~- D:l, nlld 
cases cited. Sta-te v. Int. Liquors, 11 L. R. A. (N. S.) 5fi0. Note. 

Considering that the vVilson bill provides that intoxicnting liqnors 
transported into any state shall, upon nrl'ival in snch state, be sub
ject to the operation and effect of the laws of such state enacted 
in the exercise of its police powers to the same exte11t and in the 
same manner as though such liquors had been produced in snch 
state; and considering that in the case of Rhodes v. I cni:a, supra, 
wherein the supreme court of the United States reversed the su
preme court of Io\ova. three of the justices of the supreme court of 
the United States dissented from the majority opinion; and con
sidering that in the cnse of Delamate1· v. Sou.th Da.kofa, the s11-

preme court of the United States held that soliciting orders £or 
interstate shipments of intoxicating liquor, even though the liquors 
might be purchased by one £or his own use, were not protected by 
the commerce clause of the federal constitution in view of the 
Wilson bill, it is my opinion that the supreme court of the Ullitcd 
States will not extend its doctrine further in protecting inten1tate· 
shipments under the commerce clause; that it will udhern to · the 
rule many times previously announced by said court that inter
state shipments of intoxicating liquors become subject to stntn laws 
upon the arrival of such liquor at the point of destination and de
livery there to the consignee. 

It seems almost self-evident that as soon as the consignee or 
his agent receipts for the liquor at the freight or express office that. 
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the same has thPn nl'riYcd at. the point of d es tin ation and that 
it has th en lJeM1 cl eliverecl to the consign ee. and under the V{ilson 
bill bPeo11ws s11 h.i, •<:t to th e state Jan·. 

Yours very tr-nly, 
GEORGE CossoN. 

Special Counsel. 

l ;s.•rox rc.\'l'J !'\G LIQ UO RS- -PERMI'l' HOLDERS REGISTERED PHARMACISTS 

- COMPOUNDING :i\IEDICINES CONT1UNING ALCOHOL BY PHAR

MACISTS KoT PROHIBITEo.-R equests for liquor must contain 
Rhltf'ment of purpose for which it is to be used. Hostetters 
Bitters containing 50 p er cent alcohol can only be sold by 
a permit holder. 

Des Moines, July 31, 1909. 
MR. H. E. EATON, 

President Phwrnwcy Co·mnii'.ssfo11, 

Shenandoah, Iowa. 

DE.Ht Srn: R eply ing- to your favor of the 22d instant, enclosing 
-severfll questions in reference to the pharmacy law, I have to say 
that I am glad the questions have come to this department through 
the proper channel and it is a pleasure to make reply thereto. 

As a convenience to you I will take the propositions up in the 
order presented in your letter . 

1. Has a druggist any right under the law to sell alcohol for 
m edi cal use 1 

Under sertion 2382 of the 1907 supplement to the code, alcohol 
is d efin ed as intoxicating liquor. 

A dn1ggist who is not a permit bolder may not sell alcohol in 
the form of alcohol alone. 

See In Re Applicatfo-n of H e11ery, 124, Iowa, 358; 
Also, State i,•. Bissell, 67 Iowa, 616. 

Code section 2385 is in part as follows: 
'',. • • Registered pharmacists • • • may buy from 

permit holders intoxicating liquors (not including malt) for 
the purpose of compounding medicines, tinctures arid extracts 
that cannot be used as a beverage, but nothing herein contained 
shall be construed to authorize the manufacture or sale of any 
preparation or compound, under any name, form or device, 
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whi C' h ma~- be used as a beverage, aud which is intoxicating in 
its char::irt er.' " 

·while the lan l!IHll!l' of tlll' section abon' tp10ted g ivrs registered 
pharm,w ists 0111? th L' righ t to buy intoxil'ating liquors for the pur
posC's named. til t, inforenPe is that snch n •gistel'(•d pharmac.ists may 
sell th r m t>tlici1H'. tin<'tnre 01· cxtr,ll't eomponndecl b~, him and con
tainini-r the intoxieatiug li quors so purclrnSL'd by him. 

I kno"· of n o r eason wh~, a d1·11g-gist without a p ermit might not 
keep a sufficient amount of aleohol on hand for the sole purpose of 
compounding- medicines, proYidcd the p1·eseription as filled could 
not be used as a beverage, and proYidcd fnrther. that the character
istic of alcohol was desti·o~'ed by thr other ingredients. If, l1ow
-e,·er. a dr111?gist kept an nnnsnal qn antity of intoxicating liquors 
on hand, I think it would be evidence that the same were kept for 
th<:' purpose of selling illegally. 

2. Ifas a druggist a right under onr law to sell wine for medical 
use ? 

The same principles are involved in this second proposition as 
are involved in the first one, as undc1· section 2~82 of tlie supple
ment, wine is also defined as an intoxicating liquor. l\fy opinion, 
th<'1·eforc. is snhstantially ns above set forth in r ef er ence to the 
~ale of alcohol. 

:{. If a druggist sells alcohol for specified chemical purposes 
and meclrnnical purposes, and fills in the blank "for bathing" or 
for '' burning in a lamp,'' or simply writes the word ''liniment,'' 
is he within the law? 

Code section 2394 is in part as follows: 
"Before selling or d elivering any intoxicating liquors to any 

person, a request must be signed by th e applicant, • • • 
stating • • • the actual purpose for which the r equest is made, 
and for ·what use desired, • • •'' 

I am of the opinion that the fnll intent of the law would not be 
fulfilled if the r equest blank was filled out as suggested in the 
question. . 

4. Suppose a purchaser lives in a town where streets are num
bered, but the purchaser does not live on a numbered street, is the 
writing of the name of the town sufficient? 

Code section 2394 requires that the request blank shall show 
• • • • name and r esidence, and, where numbered, by street 
and number if in a city, • • • " 
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I mu of 1h r: <q, ini na tlrn t m H.lcr the cin·umstan c·es set forth in the
q11r~sti r,n. 1li e fillill ,!.; in ,, f tlw n am e of th e tmYn w onlcl b e sufficient . 

;"j _ I ·11d" 1· 1 h" 1i1· 1·.- l;rn· t h e purehas,•r lias t o iill ou t th e entire 
l"l't!11 "~1 . S11p p.,s1• lw 1·,1 1:111,1· 11Tite, is it propl'l" fot· th" cl r11!.!·.,. ist to 
fill it 1111 1' f.,r h im '! •. e:-

ln,isniudi ai:; c:hapte1· J:·rn. ads of th e thit-ty -thircl gl·ne rnl assembly 
l'.mvi cl <'s that " Th e 1w rmit h oldur shall r equire each ,1ppli can t fo·r
~l<[llOr to fill out in h is or he r hat1(hvriting, r equests for sam e in 

I • ;;, 11<,, 1· 1 · :n ,, . , t ui:; c epartment does n ot d esire to offer any opin-
ion npon tlw qn estion as t o whether inability to w rite would fur
nish a i:; 11ffi ciLi n t f'X (' use fo r n ot complying with the p rovisions of 
th e law , thinki ng it hotter to wait until the. suprem e court h as p assed 
u pon th e question. 

6. 'fo say that the purchaser wants alcohol for "mechanical,,. 
purposes, but with n o additional statement or sp ecification, is it a 
viola tion of law ? 

The same principles are involved in the above question as are 
involved in question No. 3, and my opinion in r eferenf' e to question 
No . (; is snbstantially the same as given in r eply t o q uest ion Xo. 3. 

7. If a purchaser fills out an entire blank exr c•pt tha t h e omits: 
the street uumber, and tl11z druggist discovers it afte r the pm·chaser 
is g01w, and the druggist knows the street number , has h e the right 
to fill i t in '! 

As he r·einbefore stated, code section 2:394, as amended by chap
ter 13!) of the acts of the thirty-third general assembly, provides. 
that t he applicant shall fill out the entire blank in his own hand
writing . It is the p ermit holder 's business to see to it that before 
the intoxicating liquor is sold, the applicant fills out the blank com
plet e, and I do not d eem it proper for t he permit holder t o alter the 
r equest made by the applicant. 

8. A druggist writes on a r equest as follows: 11,s p t, G--
or :I/~ pt. '\X/h- - as an attempt to specify the kind of liquor pur
chased . ls this a violatfon of the law ? 

Uncl<'r code section 2394, as amended , the permit holder has no
right to fill in the blank in any form and manifestly it would not 
b e proper for· the applicant to specify the amount and kind of · 
liquor d esired in the abbreviated manner suggested in the question. 

9. Is it incumbent on a druggist to r egister Hostetter 's Bitters,. 
that is over 50 per cent alcohol , and is often used as a beverage ? 

Judge Sherwin in the case of State v. Colvin, 127 Iowa, 632, said:: 
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' · Prnof tlwt liquor used as a beverage contains alcohol is 
,;nffic•i (' nt to ('stnhlish its <-haracter ns intoxicating liqnor, how
P Y1· 1· nrn l'h tlw alcohol ma:-,- be diluted or howeVL~r wca.k its 
intox i(•ating e>ffeet ns a lwvel'age mny be.'' 
nm of th ,, opinion that s1wh a preparntion as mentioned in 

yom· q11 c•,;tio11 c•rm lw sold only h:-,· a 1wr·mit holder npon a properly 
exN• 1t t(•1l r1•q 11 Pst tlwn•for. tl1e s111rn• ns in tlH' pai:;e of nn~, oth<' r in
t oxi f' nting- li qu or. 

10. .a\. l'\' (JIH'St is fill ed in :is follows: for "my mother," wi.thout 
n aming h (' t· m· s tnting lwr nge, or for " m:-,r family ." I s this a vio
la tion ~ 

I am of t he opinion tlrnt t h r r eqnirements of code section 2394, 
as nrnencled h:-,· C'hapter 13fl. acts of the thirty-thirrl g-eneral assem
l1ly , wonld not lw fulfill ed if the r eqnest " 'Cl'<' :fill ed out as suggested 
in tlw rpl l'Stion . 

Trusting tlrn t the above satisfactorily r eplies to your cornmnni
•cation , I nm . 

Vr.ry truly, 
CIT ,\HLES S. vVn,cox. 

Special Crn.1.nsel. 

'C O CN'l'Y O PFICERR- P U BLJ C.\TTON OF REPORTR- BOARD OF S U PER

VI S0HS-Pl' BLTCATJ0N OF PROCEEDrNGS-VV HAT TO CON'l' ,\IN

ARRERSED . V .\LU ,\TION 01~ RAILROAD Pum,TSHEo-Bo ARD OF 

HEALTH R U LES P u BT ,JSHED. 

Des Moines, August 16, 1909. 
lVIR.. P. S . JuNKJN, 

Creston , Iowa. 
MY D E.\R StR: In r esponse to your letter of some clnys ngo Rllb

mitting- nnmerons questions r eferring to the publication of the pro
ceedings of boards of supervisors and othet· officinl matters, 1 have 
to say tha t I en c1ose you. under items from one to thirteen in
clns ivc.-except question five wl1ieh I withhold for fort.her eom1icl
e,ration and will f orwnrcl yon an opinion l at er,- my opinion on 
the severa 1 questions. 

Yours respectfully, 
H. w. BYERR. 

"1. ?lfost r eports of county officers be pnbl ish ed as th ey• 
are presented to the board of supervisors in accordance with the 
law, 01· is it sufficient, in the publication of the proceedings, to 
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s;1y tlrn t iii• : r1•i,<11·t c1f sueli an officer "·as r ec(•ived and placed 
,,11. J-ili: : ' ·' 

S11ppl1•111c:111' ser·1 i"n 441 pl'ovic.lcs for the pnblication of '' all the 
1n·,1r•c :1: c.lin gs of the enimty boa rd of supcn-isors, th e schedule of 
bills allo\\'<:11, :md tlie reports of the county t reasnrer, including 
a sr,l1 fi d1ilr• of tlt c r e<·l' ipts and expenditures." 

C\,de s<•1·ti,,u 470 p1·ovi1lcs tlwt t he <.:o unty a uditor shall (section 
1 ) 1·< ·<~or<l nil tl1 e pro('.ccdin gs of the board in proper books pro
vi<fo<l fo1· tlia t purposP; (set:tion 2) make full entries of a ll its 
r c.c;olntions nnd dccisious on all qu estions concerniug the r aising of 
money, and for th e payment of money from the county treasury; 
(sect ion ;J) record the vote of each supervisor on any question 
submitted to the boar d, if r equired by any m ember present. 

' ' The prn,·ceclill gs of the boa1·d are its official acts, resolu
tions and orders upon the various matters which may come 
before it. '' 

Haislett v. Co11nly of H.ou:ard, 58 Iowa, 377-378. 
I am of the opinion that the published proceed ings of the board 

should contain substantially everything that is made _ a part of 
the record proceedings of the board, so that the tax payer may get 
from the publication exactly the same information and all of it that 
he could secure by an examination of the boai-d 's records. 

'' 2. May a county auditor, in furnishing copy of board 
proceedings to official n ewspapers-, bunch a number of claims. 
together and make them read: • 

'10 warrants on gopher bounty fund ........ $12.50' 
·Or must each warrant be listed separately, giving the name 
of the party in '"'·hose favor it is drawn, the amount claimed, 
and the amount allowed~'' 

For the same reason as set for:th in the preceding paragraphs, 
I am of the opinion that each warrant should be listed separately, 
giving the name of the party in whose favor it is drawn, the
amount claimed and the amount allowed. 

Under paragraph 2 of code section 470, supra, it is doubtless con
templated that each item be separately acted upon. 

'' 3. Should the list of names as published show the amount 
claimed and the amount allowed in each case; or, in other words, 
should the list of claims as published be substantially as the 
record is kept by the auditor ?" 

I am of the opinion that the answer should be affirmative for 
the reasons suggested in the two preceding answers. 
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'" 4. Iu thp <•asp of Bru1r11 1· . L11c11s Co1111fy, tlw :-.upi·t•lllt' 
eourt clt>t·iclPd that p11hlisht>rs \\'l'I'(' t' ntitlt' tl to t•lrnrg(' thn: t' 
p1·i t'PS for tahnlar work. If tlw hoanl prot't>Pding-s p1·01wrl~· 
furnish ed by tlw eounty ·amlitor l'OUtains cop_;, which . accord
ing to thf' st11rnla1·d of printt>r 's 111pas11rl'meuts, is prir(' 1111d a 
half. woukl the chargr of a price and a hnlf lw p1'oper ?" 

Brou·H I'. Lucas Co1111ty. !)-1 Iowa, 70-73. holds: 

'' Th(• lt~gislative intf'nt was. not. to fix n c01111wnsc1tiou fo1· 
Jilli11g· a l'Prtain spa('(' \\'ith printing. of what<'V(' r kind. hut to 
fix n co11qwnsatio11 for a pnrti p.11!,w SJrnt't' of a pal't.ie11l1n· kind 
of printing·. and makf' it th (• stanclnr<l hy whi ch otht' t' kirnls of 
printing co11l<l he rneas111•pd and c•omr1t•nsat.1~d. It is fHir to 
JH'(' snmc that tlw com1w ns11tio11 fix ed wns dt•signr1l as j11st. for 
H sqtrnrt' of h ' n linPs in breYi <> r t ,vpe in straight \\'<ll'k. H so. 
it wo11ld be a harsh constn1ction to sa;v that tlw l.HHll'd ron ld 
deliver tabular work. r t'quiring- the t.hr1•t• times tlw cost to p er
form it, and then nrnkr compensation upon the hasis of straight 
work. because of the words. ' or its equivalent,' as llS(~tl in tlw 
law. Tlwre is, howevn. justice in the thought that the intent 
was to fix n compensation· for n specified service. nnd then 
11llow for additional services on the sn.mc bas:is. • • • • 
·with the sqmu·c in brevier t.n-ie as a basis. if a different form 
of work is desirPd. by which the same space will cost less, 
then h•ss is to he paid for it. If it costs more for the same 
space. then more is to be pnid for it.. 'l'he payment is to be 
ma<le, at 1111 times, on the basis of the fixed compensation for 
the specified space and foi·m of printing.'' 

In the absence of a contract between the publisher and the board 
fixing a different price I am of the opinion that this rpwstion 
shonld be answei·ed in the nffirmntivf' . 

"6. Should the count.v trcms11 re l' 's Rcmi-an111rnl rl' pm·t. 1,1how 
the condition of each fund in each township, the balances, 
the amount re\'.!eivecl. and th e amount pnid out; or, will a 
synopsis for the ·whole county, instead of the township, be 
suffici ent?'' 

I am of tlrn opinion that a reasonable t~onstrnction of supple
ment section 441 will warrant such a publication of the tremmrer'R 
r eport as will show the condition of each fnnd in each township. th1i 
bnlnnccs, the amount r eceived and the amount paid ont. 

15 
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,. :--:'1 111 dd 1h,· ,..-1•11 11 11ts :111d 1hc husillt" •·s t,·ansa C' IC'd i11 
,·:11·;ili1111 lu • p11b li ... h,·d as hnnn l p1·o{·c~c·dings:·' 

:,.; 11 pp ll' llt1 ·111 Sl•1 • t i1111 -111 p ro,·ich•s for thr r c-~11!;-11· 111 ,•r ti11g-s of the 
lu1;trd. ;rnd l'od, · sl•c-ti,111 -l~ll fn1· s1w1·ial 111 1·rt irn::-:. 

I I' tit( · i11q11i1·y 11:1~ to d11 wi th sp,·t·i:tl 111c·<'ti11).!':-.. the h11s i111•ss tnu,s. 
,w1i·d at "- ll1 ·h 111t ·,· l i11)..!s should ill' p11li li•.!1nl as p1·0,·i d rcl fn l' i11 

sitppl1·1i1111t s1•1· ti o 11 4-1-1. I f' ll1 r inq11i1·,,· h;1s tn du with tlt r l.Jul-l in r ss 

1n111 .. nt !1•d t"· tli~· ,·ar i1111s 1·,11111 1.,· ,1fffr4•rs dnrin!.!' tlw liml' h e tfff'C'Jl 

th1• n'!.!'llln r l0

lll't'li11µ:-- o f' 1h<' hnn1·d. 11 11• q11 rs ti1111 slin11ld lu· ;1nswr- 1·('d 
in t l11• 11 t·g11 ti ,·I'. a-. I fi nd nn H1tlhnri1,,· f11 1· an_,. ofTit·i1-d public•;-1tio11 
u f slll·h l11 1si1wr-:s 1l·;-111s:H• l rd. 

.;K. Sh r111ld th 1· (•:1 11 \'a!-is of <· leet ion 1•f't11rn:-.. as mad<· hy the 
ho,1rtl of .,_·qw1·, ·isor,.;. hL' f11r11ish1 •d 1"11e nffi l' i t1 I nrwspapt..•1·s for 
p11hl i,·;! l ion ! , . . 

SN·tinn 1 1. d1;1pkr f)!l. p;q,!"• ' fili. nf 11w :1:ld Q.1•111•r11 l ,1s~rmUl.v 111 
l'Pf1•1·,• 111·1• tn ;n·i!n,11·y r•h•1•1 in11..;. !H'n,·id,• :-; I 1111 1 · · t h1• p11ld ishrtl prt)
i•('(•tl i 11 !!s o f 11w hoa n l 11f ,upc•n·i:-.nr:-; a:-. H 1·a11,·11.:~i11~ l,oard s ha ll 

r•n11tai11 n11\v n hrit· f stat P11 11• 11 t. · · <'I«•. 
( 'f11 l<· S('(•i in1 1 11 -rn p1·nv id i11 J.: fell' the C<lll\' H"iSillJ,! of the ,·otPS at 

!!f' ll1·ntl <' l•·<·tinn. ,11111 tlw ol lwr ~rdions in tlrnt 1·h;1p1r•r. c•()Utni11 110 

p1·0,·isio11 fnl' lhe p11hli1•ntin11 of th e• r nn,·;tS."-. 
T ;1111 of tl1t~ opinion tha t snc·II l '("C'n1•cl c,f 1h r <•.111,·HHs a8 is 111 ;1dr 

n pn r1 of llt t' hoanl 's pt·nt·<·rt lin ~s :,.; hn11l<l ht• p 11 hlish1·cl 111 1tlt..•1· sec·• 
lion -1-11 of !lie snpplr mrn l. 

"!l. ~hnulcl thr tn hl (' ~hmri n ~ tli r l r n:.rtli ;1 11d 1he asst.~ss(•d 

vali11• of railru::id. fel cphCinr. telf"g-rnph. and 1•x prt' "i~ l ines lw 
f11r11 is1H'd 1h~ offic·inl nrwspHpc-1·:,; for puhli l'::i ti nn ?'' 

Surplt>1t1t_•11 t se(• ti1, 11 1330-(" pr1widt"•s thn l thf' stn tf'ment showing 
lht• ll'1wth nrnl vah1f" of telr}!raph and h:lt..·pho11r systrrns prepurcd 
hv 1111 •,... (•xc:<>11t in" (•01111<·i l and forwnrde,1 to thr C'o11 11 ty aud ito t·. 
siHlll L<' l'lllrrrd in thr minu te book of t h(" hoal'cl of s11p1• rvisor:t 

Ruppl<·meut Sl"C'li un 1:1~7 mH.l rode section 1:1:JR 111nke sim il~1 1· 
pro\'iSi1111s in r1·fr1·e1w(• to thr length and nssc.-;sc•c1 nilue of r a il• 

romls. 
8upplemcnt srrt ion 1846·,t mnkes similnr p1·m,isio11s in refrrrnce 

to l'XJ)l 'C"SS liuei;;, 
T fllll nf tl1c opinion tha t imum1neh HS these vnrio11s stntenw nts 

must be cnl~rrd in the minute book of the bo•rcl. t he,,· should he 
published as n port of the proceedings under supplement section 

441. 
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·· ltl . :\l11-.1 ('1.l11111· il p1·ol"l•t·di11~rs lw puhlii-.ht"d in all eitit•:-- i11 

;h•c:orda11t·1' wi t h th t..· p1·m·isions of tll1! l.1w ena t·trd hy nu• last 
).!( ' Ul'!'al ; \SS1.' t1 lh l~· '! .' 

~kc• t io11 1 of <·lrn pt e1· -1 2 of I li e :tJd gc~n1:nil a.'\SL' lllbly leun's it 
nptinwd with tlw r01 111eil to C'i t hf 1· puhlis h the pror·ec~lio~s in H 

111•ws1rnper i u s11(•h l'i t~· 01· tow 11. o r 1n ptJst such pro(•f•edinµ-s in one 
n1• morr puhlir p\,1(•1.:s. 

' · 11 . hi it st il l i11 ,·11111lw 11 t 11po11 lo<'al hoa rds of hc·allh to 
p11 l ,lish tlw 1·11lrs nf th e hoard o.t hC'a lth iu ei t iPs wlwn· thi:'
ha:,; not hte H d urn' . and wlrn t will lw the r ffet· t of :111 :lttempl 
to c• u forrc I he cpui n.1111 i Il l· lnw wher(' su(' h p 11hlira t il)J1 hns not 
lwcn mad e~, · 

~('(' fi on 2. chap te r 1:rn or 1hr ;J:~d :,tt:'ll l? ntl i1SSl'lllh1,'· prm·i(h•s lhnt 

locn l bon rds o f hea lth "8hnll ~in• nolicr of all r1·~nlnt ions adopted 
h.r p11bli<'ntion thereof in !-,Omc 11('\\·spnpr- r of ~C"11 (• r:il ci rc·nl!ltinn in 
t1u• to\,·n. ei ty nt· tnwnsliip. 01· hy posting- a topy thereo f i 11 five 
p uhli r pln rPs thr1·t•i11." 

;\cw r11l (•s o f 11w lion l'd or hPr1lth w(•rr ndoptt•d nt thcil' I.1st 

rnc-rting, b11I will nnt nppen r in printPd form fnr p1·oh:1hl.'· th ir t,v 
1lnys: rneanwhil c thr olcl r nl cs are i11 forcr. 

" 12. lu ease r<•p,11·ts. etc .. \\'hich the 111 \\- sa.rs shall he p ub
l i~li r,l a rr not fm·nisht"d f'h e offic i11l newsp:1pers, wonld the 
pr()per r f'(·oursr. he fo1 · tht• newY-1p1tpC' rs to S<'r t1 rl' th, ... mattPt', 

p11hlish it. :rnd p1·csent the hill to th r l,onrd nf superviso1·s for 

po~·mr11t ~'' 
~inrP tlw sla tut e doe-s 11ot in terms make i t the d111.'· of <Ill.'' 

prtrtic·11lnr officer to f urnish t he official newsp:1per with r eports and 
other matter which tllP l:tw ,·r-qu i res to he publishrtl. it s('{>mS to 
nH' upon fnil un ... or refns;tl on thr 1Hn·t of the offici:t ls who ha,·e thC' 
11111tt ~ r rrq11ired to be puhl ished in lheir custody to fnrnish the S:lmP 

"it wo11ld bC' Pn t inly propPr to secure the nrntt1•r in l-lOlllt' oth e1· 
wny, ii' that be possible. p11blishinl( it nnd prcs,•ntinµ- lhe bi ll lo the 
board o f s 11pe r viso1-s fo r p n_v ment. In othC' r words official 1.wws
pnprrs' 1·iid1t to eo rnpcmmt iou for publishing thC' prnreedings of the 
hcrnrd n f s11 per\'isors is in no wn;v d epencln1t 11pon 110w such news
rrnpPr 8('(•11rl'd tlw malte r p11blished or who furnislw<l it. 

1 · 1.:l. J11 1h1i forc~oing- <1uest ions. som<> of the poi nts wl1ich 
lun·e het~n in co ntroversy between nffic inl 11 ewspapers nnd 
hoards of supervisors in vArious cou nties in t hf' stnte arc cov. 
ered. bn t i t is, of eonrse. impossibl e to list all of t hem. ln 
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!.!' t ' lH• t·:1I. s l1u1dd 11111 1111• l1r w 1·d pr1 11 ·1·< ·di11 g-s . ;\s l'lll'His h,·d 11 1 th e 
,d}i, ·i,il rn •wsp ;q 11· rs fnr p11hl i<·alin11 . <·11111.i in H rC' l'ol'll cd' nil the 
h11 s i1w.-.:-. 11·;1 11 ;-,; ;w k d I,_, · 111 1• lin;ird : 1'1111 ;i ml 1·11111plPt l' 1•11 0 11:.di t o 

l,t- 11t1 d, •rstc ,od hy t h p r1 ·;1th•r ? " 

. \ s s 11 ~µ·1•~l••d in lhl· fur11t (•r q11t\st i(1Jl th L· ,,flit- ial p11hli1·a t io 11 of 
llw hrn1rd 111·111· , •1•tli1 1,!!S :-. li o11 ld 111 • full rnal l'o mpll'I L· 1•11 011:.d1 to ;,! iVc 
t o th t• 111 x p;1_,·1• 1· t ht• s; llll l' 11 pi11i \111 lha t 111 • (•011\d sec u n• liy a n e x• 

arn i1n1li11n nf t he• n •(•ord :,,; \a •p t, hy 11u.• h11 n1 ·d . Th, · uh.it-e t .t 111l p 11 r 
pns\• of t ht• p11hl ic·.1li11n is In f 11i-11ish 1lu• ,·i1 izL111 a t ·1l11\·1'11i, 1111 1111 •th11d 
uf ll S1·t· 1·1 ;ii 11i11 g- j11 s l wlwt h 11 s i1h 1s~ is lwi11 ~ trn11 s11 1·1"t>d h,\' th t~ hm11'd 

o f s11p1•n ·is111·:,; a 11 d h,1\r it is lw i11 g- t nrnsa1 · l ◄ · tl . as w, ·11 11s tu fur11ish 

.i d1 i'1·k ll] H•l1 c•.x1 l'i1 \' ;1 g1 11w 1\ a nd Ii i pn•\'1 •111 tl11· pr1•s t• 11 t 11ti o 11 :\lid 

n llnw.1111• f' nf t r 1111q wd 11p nr pa rld1 •d c• l.1 i111s :ig-ai nst 1ih· (-011111 ,\· . To 
r,dly ,w1•11111 pl ish t hi s p11q 11 1s1• th <- p11hli1•;i ti n11 . ns sai<l lw fn1·r 
slt o11 ld 111~ full ; 111 11 f'l1 111 p lPtf' 1·11 nn ) . .d1 to gi ,·,, thP rend t• r ;1 11 in ft• lli 

g-1•11 1 11 ru l1• r:-.t a11 cl ill !!' uf al l tlH• uf'fi(: ir1 l l1·1m s111·lin11s nl' t h l' honnl. 

:\! 1S"1 1u.· l\ 11 .1.L\IW ,\Sn 1'001. ll.\1,1.:-:.-.(:., MBI.IXC:.- II is :1 ,·inlat ion 
11f la ,,· to [)(' rllli t a min or to hC' or 1·<•11win i11 a pC1n! n r hilli ;i rd 
hal l. Pl; 1y i11µ- _r:inls to dt•tto r·minl' " ·ho s lrn ll p11_~- fn r (·i g-, 11·s is 

ga111 hl in !.! . 

;111<. \\"11 ,1, ,J. 8 111 1.,:1•. 

:\l isso 11l'i V:ill r ~r. 1mm. 

D K,n Srn : I a 11 1 i11 1·1 •(•ri ip t o f yn11r 1·011m11111i <•;1tin 11 of the 10t h 

ins tn11 t r,•q 1wstin;.! a n o pi1 iion . 
1s t. .\ s 111 wlwt h,•r 11 pPrsnu o p(' rat in;.! 11 h illia rd 1111 d pool ha ll 

1w1y 1dl11w a mi nor in tlw rrn)Jll ;1 11d to pln .v ,1t hill ia1·ds. pro\' id('() 
till' w1·i t1,•n (•O llSL' lll of tlw pmT11t or ,!!lla rd i:1 11 is g i\"f' ll ! 

:!d . Is it ill L'!,!11 1 lo 1·1111 Nt nl tnblL•S. th•· pC'rKou Jo-. iuµ- the g-n rn c 

11 1 p;i~· fo l' th P 1·ig a1·~ ? 
I II rep\,\' t lw1·t~ to I hnve to SH ~' : 

F frs. l. ~('1•t io11 :';002 of thu cod e absC1 !11h•I.\· prnhihit s n person 
who kr<•ps n h illi nrd hal l. hr~r sn loon or nirw 0 1· t en p in nll ~y. m· 
t ht• ,·li·rk . :n!C' ll t or s<' rv~nt nf m1~, sm~h pe1·son , ft-om all owin~ nn x 
1n i 11 o r to ri•mn i11 in NU ·h hnll. snl onn ot· nll L·_r. o r to tn ke p1ll't in any 
o f t h,· l!'ll llH'S known as hillinrds or ni ne or l l-' ll pins. 

' l'h r vi olntion of suid SC'Ct ion is p1111ishPd hy n fi ne of not lesR 
th1111 !\;."i.00 nor mo1·c thn11 !\;100.00. or im p r isomnent iu the co unty 
j ail n ot cxcecdin11 thirt y cl ays. In view of the word in i:r of this 
section the consen t of the pa ren t or 1tt1 ardinn is imma ter ial. 

Se1• ./ow s r . Ny i11y fo 11. 1:!~ 11) \\'n. :~!l/. 

s,ni11tl ._ "\\'ilh r1•1',• 1·1 •1; ,·1• 10 _qH 11· Xl'( •1 i1hl 1ines tion. 1h t• p lny ing ,.1 f 
c•,t nls to ~ l' (' who pc1r.s 1·0 1· li lt' t i).!ars is ;:nmhl i11 g n ndi·r t he lnws 
of th i:-- ~f rl l L•. :i nd fl lf' p c•r·su11 rqwl'a l i11 g lh t• lrn il di ng is uu ill y 0 f 
c·u11d 1w tinµ- ;1 ;.!.t ll 1h li11 g !10 11:.,P ;rnd :,; 11 l, j ,•1·t to i11di,·tw <.· li t . 

S1•d i1111 ~ -l!l :"',2 and 4-:lti-l of t ht> f• odP. 

Y ours t 1·11 ly. 

U . W . BrERs _ 

( STt,.IX I C.\'J'l ~<i LI Ql ' t1 H:-:-'.\:t1 IS.\ X CE-[M l'H l~Ol\'i\U:X T r'U IC ~ ON · P.\ Y

~I E~T OF 1"1 ='1 1-: .,Kn l'O!---TS.-.\ J)l' l-sru1 may be irnpr isorn·d for 

no11 -p.1,\·1rw11 ! of C'11st~ in JH'ofirc11ti 11 11 uudr1· 81.·et i(1n ~:h:l4 of th e 
(•01l l 1• 

Osa g"t '. ]11 \\·a . 

Dis.:.,1i ~ rn : I n111 111 l'l' l'Pipt of .,·0111· curn tn11 11 i<•11 t ion of. tlu: 14th 
in i-i tnnt 1·cq11c:,;ti11 g to lw a <.h ·iscd ns It> whr th1.·1· ,1 J l' l"tiOII lll fl v he 
iin prj sou n l fu r ll ll ll · P< l ,\ ' ll ll'llf of t•ost s when• 1 ht.' fi 11 t• an d <•uis t.s ~\' t• i·, , 

i11 1110.-;1•d 11nd1• r a rm1 ,·i,·t i1m of 11111i 11 ta in inJ! n l iq1101· n uisa nce. 
\\'h ilt• I d1J nnl h.1,·1• t i 111 t ;ll p 1·rs1•nl to i 1.1 v1 •st i l,!11l t• Hu• auth or

it i,·s 1·01uph:!t'ly lwni·iuj!' u pon I his qu extin11 1 i t is 111,· 11 11dcrsta nd 
i11 !.! ,.i· 11 11• l;1w, i11 1111• ah8f•11 t•t..' o l: a s pt•t·ifi,. sb1 111 t1• ·t ha t 11 11 1• 11111,· 
not IJt• i111 prisn1h·d 1'111 · 11 011-pa_\' llll' nt of t os ts . hut it is 1•11 t ir(' f~· 
wit lii11 11 11 • powe r o f IIH' IC'g-isln l 11 !'11 to 1n·o\·id r fo r im prison11 1P11.i 
1'111· tlw 11 nn -pa_\'t11 C' 1.11 nf <·m• ls. mid in my opinion . t hi s th e IC'~is
lit ft ir(• llm; du1w in t il e p;lssag-c of KC('ti u11 2:{~-&- o f t he r•()<lc·. '!'here 
H1·c stltl ll' C'Hl'l,\· e11x1•s wlii t h se~rn to hold c•m111·a1 ·y h11 l tlwy wcr o 

cl t.•(•id t·c..l u ud c• r III C' <·otlt" o f 187:{. the wonlin µ- of wh i<·h wu~ 111 n 

tPr in l I,\· difl'e,, 1·rn l . 

lL w. H YERS. 
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R1vER&-INLAND \VATERS.-The waters of tbe ::\Iississippi are not 
inland waters of the state. 

D es ::\loines, Iowa, September 16, 1909. 

l\[R. GEO. A. LINCOLN, 

Fish and Game ·warden, 

Cedar Rapids, Iowa. 

DEAR Sm: I am in receipt of your· communication of the 6th 
ultimo requesting an opinion as to wh ether the amendment to sec
tion 2547 of the code r esults in making the waters of the Mississippi 
inland waters of this state, and therefore covered by the provisions 
of section 2540 as amended in r efer ence to shipping game and fish 
for sale. 

In my opinion the waters of the :l\Iississippi are not inland waters 
of the state. It is a cardinal principle of criminal law that nothing 
ma,y be taken for intenclment; that the language of the act itself 
must govern. 

Yours very truly, 
H. w. BYERS. 

CoRPORATJONS-TET,EPHONE COMPANY-CHANGE OF PLACE OF Bus
INEss.-The changing of switchboard of telephone company 
does not change the place of bui:iiness of the corporation from 
that fixed in its articles. 

Des l\foines, Iowa, September 22, 1909. 

MR. EDWIN B. WILSON, 

Iowa City, Iowa. 

MY DEAR Srn: I am in receipt of your favor of the 18th instant 
referring to the Pleasant Valley Telephone Company, and in which 
yon ask for an opinion as to whether or not the 1·emoval of the com
pany's switchboard from one township into another would amount 
to a change of the place of business of the corporation under the 
provisions of Code section 1612 and amendments thereto. 

In reply I have to say that under the facts stated in your letter 
the removal of the switch board would in no sense affect or change 
the place of business of the corporation as fixed by its articles. 

Yours very truly, 

H. w. BYERS: 
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1:--.:To\I C.\Tl:\" C; Llll t·o R:--- ··).Jrni~ l ,.\\\' .''- :"\o 11<'\\' n ~sol11tiou of eon

:•wut ,;h a ll Ii,• gr;mtt•t! 111 ,•x,·t>ss of 011, • salno11 tn PYPr:v ODL' 

thnt1 santl Jl\' Ojll•·. 
]ks ).l o i1ws. :,;;,•pt,m1lwr ~5. 1909. 

< ·.-w:,.;-ry .\·1"nH{:\"l::Y ,]. "\\' . A>=nim:-ox. 
O11n\\'a, lmn1. 

I h :.\f~ ~rn: I um in r,., ... ipt of' yn111· 1·0111n11111i,·11tion of 1 lw ~:1d in
stant rPq1wsting- t n lw .idvisl'll as to \\·h1•th1' 1· ~-0111· C'it.,· of 011awn. 
whi, ·h has 11 popt1latinn of hn•11ty-fot1r hnn1lr1•d p1•o pl1' , is ,~ntith•d 
to th1· et> s ,ilomls 1nHlc•1· 1-lw pro,·isions of chapt e 1.· 14:!. n<'1.s of the 
thil'1y-third g·,, n t•r·nl ass,•111hly: .incl 11lso ns to wlwn th(• :\foon lnw 
will lw1·011H· 01wnrtiYP in :·0111· l·it~·-

Tlw law tl<ws 11ot n•cog:11iz<-' fractions. The law. 110\\"CV(' t' , pro
vid<•s that it s li nll. not lw marnlator~· npo11 t•ity nnd town eonneils 
t.n c· arn'l' I a sutlfrit-•nt n11mlH•1· o f rc•solutions of consent to r educe the 
D11111lwl' uf snlnons t o ,irw tn cv:e ry 011 c tl1011sand population in such 
c it.,· or to\\"n . Jt also provi des that wh<•J'<' t h <' J)f'rson wax kga lly 
opcrr1ting- a m11l ct saloon at th e• tinw of the pnxsng t• of tli,· nf't. tht' 
city eonnci l mi ght µ-1·ant a 1•psol11tion of cousPnt to th e gTantee or 
tt·ansferee of snch p1°rson. i\o ne"· m· nclditi011a l 1·c•sol ntions of 
consP11t. however. shall he ).!rtmtC>d in (!Xcess of one to every one 
thous,md p opnlation and in case any p e!'son operating a mulct 
saloon is eonvict ed pitlwr civilly or r. rirnin nlly or (Jnits business 
aftpr• ,1 suit has hPPn institnt.ecl ag-ainst him. he is not only 
prolrihitc•tl fi-0111 ag-nin 0.111,niging- in the busirwss of sPlling intoxient
ing· liq11nrs in this state within a pC'l·iod of five ~,ears. but the 
enrmcil is al so prnf1ibited from granting to his tnmsfor<'e, grantt•e 
01· 1m y other person . a 1•psolntion of eons,~nt 0.xcept in complinnce 
with tl1e provisions of section 1 of said act. 

Ymtrs vel'y tnily, 
H. w. BYERR. 

COUNTY 1'-,UNDS-R..\'l'E Of' lN'l'I;;RER'r-PEHIOD OP CON'J'RAC'l'.-Connty 

treasurers and boards of supervisors <lo not have authority to 
<' nte r into agrec"rnent for any definite length of time with re
spect to deposit of funds and rate of interest. 

MR. II. F. KuHLEMEIER, 

Coiinty A.ttor11.ey, 
Burlington, Iowa. 

D es Moines, September 25, 1909. 

DEAR Sm: · I am in r eceipt of your communication of the 1st 
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instant advisin~ tlrnt tl1e hc;ard of super·visors and your county 
tn~asurer n1tered into a contr,wt for the ensuing year "·ith the 
hankers of your county rPh1tive to the 1·at<~ of interest to be re
r-eivPd upon county deposits. Yon request an opinion as to whether 
this contract has been abrogated by reason of the passage of chap
ter 91, acts of the thirty-third i:reneral assembly. 

'fhe quPstion hinges upon the authority of the board of super
visors and county treasurer to make contracts with bankers for a 
definite period of time under the p:rovisions of section 1-157 of the 
supplement to the code 1907. I£ the~' had authority to make a 
contract under· the provisions of said section for a definite time, of 
course sncl1 contract would not be -affected by the provisions o:f 
,chapter !H, acts of the thirty-third general assembly, because it 
would be subversive of vested rights. I am, however, of the opin
ion that no anthor·ity was granted under section 1457 supplement 
to the codl' to make contracts for any definite length of time. If 
the board could enter into a contract for a year, they could enter 
into a contract for ten years. 

In my opinion chapter 91 should govern at the present time 
regardless of the previous action of the board and the county 
tre;rnurer, for the reason that the action of the board and county 
treasur·er in entering into a contract for a definite period was in 
excess of thei1· anthoJ"ity. 

Yours very truly, 
. H. W. BYERS. 

ConPORATIONS--EXCHANGE OF STOCK FOR PROPERTY-CONSENT OF 
ExECU'l'IVE CouNCJI,.-Capital stock of corporations cannot be 
exchanged for property without consent of executive council. 

Des Moines, Iowa, November 9, 1909. 
l\IEssRS. HENRY & HENRY, 

Des :Moines, Iowa. 

GENTLEMEN: I am in receipt of yours of November 5th in which, 
among other things, you say: 

'' As we do not want to put our clients in the attitude of any 
possible violation of section 1641-b of the code supplement, 
we would like your op.inion upon the following"situation: 

'' A corporation organized prior to the passage of such law 
issued its capital stock for an amount in• excess of actual pay
ments thereon. It has accumulated some profits, however, and 
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no\\· L'llJlsid,•rs rl'll11ei11g· it::; shl<•k 11d11al!r iss11rd so tlmt it shall 
l'L'pr1·s1· 11t as ,H·,·111·att-ly n,- pnssihlt• 1ht\ al'tual ntlHHmt nf rnpital 
and profits llt1\\· in th(' hands of tlw i'<•mpan~· . Tlw question 
in tllll' mi11ds is wht•thr•r s11d1 a trnnsaetion eomes 1rithin the 
law refrrrecl to. [t scL•llls th,1t sw·h lmr onl~- appli<•s tt'l IIP\r 

stoek is1ll'd :1fh·1· th• pnssag·p nf s11d1 law, 1hr intention being 
thM if nnything- other than 111m1L•.,- is n ·,•ci,·ed for sni:h 11ew 

stod;: tlw math•r rnnst h1• s11hmit.ted to and n •et•ive flw appl'Ovul 
of tlw ext•entlV(' conncil. The mattt>1· ('unkrnplatcd by om· 
l'iiPnt is fc11· diff1•1 ·t•11t from th'is. and. it lwing t1·1w that the 
stoek isS\l('d lidor·•i thP passag-e of tlw ad l'llll be still lwld h.,· the 
stoekholdL•rs. thoug·h not p,1id for in fllll, \rt' ean see no objec
ti11n to the hoklPrs now Slll'!'l'Udet·ing· snch stock and taki.11g
rn·w hi:oek for tlw amount of cnpital and profits held by tlie 
compan.v. '' 

In 1·epl_v T. hav1i to sa.v that since the passnge of thP so-enlled 
Peterson ac1, ehaptL•r 71, aets of the thirt,v-seeond p:enel'al ass(,mbl,v, 
(sel'tion 1G41-b of the 1!)07 snpplement to the code) numerous cor
porations in the state which were organized prior to snch enact
ment desit·ing to capitalize their surplus and profits lrnve made 
inquiry of this department as to the necessity of proceeding under 
said act, an<l the department has in every instance held that in 
all cases whel'e it is desired to exehange stock for property appli
cation must be made to the executive council for permission to make 
such exchange, as provided in said section 1641-b of the supplement 
to the code. 

The purpose of the act, if we nnderstand it correctly, is to pro
hibit the exchange of capital stock for property nuder any cir
cumstances without the permission of the executive council. 

It may be in yow: client's case the conrt would take your view 
of the matter, but in view of the importance of right procedure 
in such cases we feel that our interpretation is at least a safe one. 

Yours very truly, 
I - • I H. w. BYERS. 
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l'L'BLIC O~·FtcER- 'J );'fEln:,.;T 1:,; Co:,;TH.\CT:-:- l'uL· :,;c JLl\lEX .\XD l'ITY 

]{1::coRDEH.-City rna_\- t·o11trnc·t ,\·ith its recordei· to do printing 
in ltlattt,1·s i11 \\"hic·h he lrns no YoiC"·l' or \-ote. 

l\ln. J. B. ·wn,LL\MS, 

Bristow, Iowa. 

DK\H S11t: r nm in rrccipt nf yon!' com111Lmicatim1 of th,: 7th 
instant a1lvising that .,·011 a1·e the eclitol' nf a newspaper in your 
town mid that yon also hnlJ the office of city r·ecorder. You re
quest an npiuiou as to ,drnthe1· _you may l<1wf11lly as editor p erform· 
servic:cis for· yn11r cit? ancl 1•ce,·ive eompensntinn therefor. 
· Paragraph ·14 of sf'c•tion 668 s11pplement to the code 1907, pro

vi,lPs: 
''Xo member of a11y council shall, dnring the tei·m for which 

he has been elcckcl , he appointed to any municipal office which 
slrn IL he creHtPd, rn· the emol11111ents of which shall be increased, 
<lm·ing tJ1P k1·rn for whir·h he shall have been elected; nor 
shall he be intpi·cstcd, directly or indirectly, in any contract 
or job of work, or the p1·ofits thereof, or services to be per
formed for the corporation.'' 

1Jnclr1· the enmmon law as repeatedly declared by our supreme 
conrt, no pul)li(• officer is permitted to act in a dual capacity, acting 
on the one hand as a representative of a municipality or the state, 
and on the other hand, in his individual capacity. 

Bay L'- Da:v-idso11, 1:3;{ Iowa. 688. 
Under the doctrine of this case, however, and the statutory pro

vision ahove rderred to. you of course as recorder would be clearly 
hnrrl•d from performing any Rervices as editor conce·rning which you 
,voursel f had the authority. either as recot·der' or acting in conjunc
tion with other officials, to enter into such eon tract on behalf of · 
the municipality; but the mere fact that you hold a clerical office 
of the city does not, in my opinion, prevent the city from contract
ing- with you to render the city Rervices in a private capacity con
cerning matters over which you have no official voice, vote 01· auth
ority. 

Yours very truly, 

~- W. BYERS. 
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B.,~1-::---Dt"'rlEs nP ST.\TE .-\t·nrT1lR.-Tlw nmlitor should not. intcr

kr·c· in lwhalf of stod, hold1>1•s of a hank nnlC';;s the matter in 

hand afl\,ets tlw rights of tlt•1wsitt1l'S and crPditors. 

DPs :\foi1ws. fown, ~o,·cmlwr Hi,. 1909. 

Hox .. Jo11N" L. RL.i::.\KL\\ 

_tud-ilor of Slate. 

DEAR ::-11{: I am in IW'l'ipt of ~-our rommnni cat-ion of the ~lOth 
nlti.1110 a<lvisin .!..!· that the• Palo _.,\ lto c·1H1nty hank ynhrnt:iril_y ]iqni
dHted with all of its clr·posito1·s and l'lWlitm·s in l!)l)G: that tlw1·e
aftt, r a new bank was organized k110\\'n as the Emnwtsbu,·g ::-.;:at.ional 
Bank; that the 11ew hank was orµ:nnizrct hy the dirrC'tnr:-; of the 
old bnnk but that a number of the :-;t.oekholcll.'rs in the old hank are 
not i11eludC'd in the stockholders or offi!'crs of the new hnnk, and 
that suc-h stockholders were othenvisc discriminated ag-ainst h;v the 
officers of the National Bank. You 1·eq11est au opinion ns to whetlH'r 
in view of the circumstances, the anditoi· of state has nny authority 
or jurisdiction to take any action to protect the intcrcstR of the 
stockholders in the old bank, such interests in no wise nffecting the 
getwral creditors and depositors of such bimk. 

An opinion was given by a fol'mer attorney gerniral to the effect 
that the auditor of sta.te had no jurisdiction to pl'nceed in the in
terests of stockholders or directors of a bank, if the interPsts of such 
stockl10lders or directors did not in any way concern or affect the 
depositors and creditors of the bank. V{ith this opinion I ,vish to 
eoncur. In any event I incline to the view that the jnrisdiction 
or authority of the auditor of state is not sufficiently comprehen
sive to warrant him in interfering on behalf of stockholders in a 
bank which has vo1untaril:v liquidated, wher(~ such interference is 
not demanded on behalf of the creditors, the depositors 01· the 
general public; that is to say, wherever a stockholder 's rights arc 
entirely separable and independent from the rights of creditor11, 
depositors and the general public, the auditor of state has no jur
isdiction in the premises. 

Yours very truly, 

II. w. BYERS. 
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IxToxrc.\TJ:S:U LHll .<>H:-;-1'1-;1u11T llc1L1ll-:1{,-.;-BE1 •111n To C'nr·xTY .\1:0-

ITUR- F., 1.;.;1 -: :--,J(iN.\TI "RE---l I .\BITI .. \) , f) £{!. '.\"K.\Hl),-.;.-Permit hold
(' T' s 11rnst rt•port to r·o1111t,\" a11dito1· 1111 or h1•fo1·,, til l' 1 :ith 111' bi
monthly rwriod all r<"•q11ests for liq1101· . .\ppli,·ant nwking fals(' 
signatl!I'<' punislwd . I\·nn"it hold1·1·s Yi11b1h• l,111· in s,•lling· to 
hahitrntl dr11nkarcls . 

)[R. HTKPIIEK TI.\J,L, 

Tol,•1fo. Iowa. 

°Ih:.\R Sm: l am in n ~e, iipt of ,vom· c·ommnnif·ntion of the• lfith 
instant snhmittin).! thr follo11·ing- qnestions: 

1. Is it illP).!Hl for a rPg-istered pharmacist to fail to mnkr• rdnrn 
to th<' 1•01111ty auLlitor on or heforp the lGtlt day of .J,m1wr~-- }forcli, 
"i\Ta,\', ,J11l.1·, SeptPrnher m1L1 ';\ov1m1lw1· of c•ac·h rrar of rill rrqnrsts 
for liq110r filli><l by him and his clt'rks 1l111·ing- the two p1·etedini:? 
rn.onths ;! 

2. ls t.lw1·1· 1111y law pl'Oltibiting a pe1·son from makinµ: falsr 
statc-•nwnts in tlw reqm!sts sig1wd by hiJn in ordt•r to seeul'e liquor 
of a pPrmit holrlPr? 

:!, "\Vhat is tlw penalty JWPScribed in casi> a l'egiste1·etl pha.r
rnacist. who is a permit holder, sc~Hs intoxicating- liquon1 to persons 
who a1•p in the habit of hccoming intoxieated? 

In repl,\· thereto I have to say : 
Pfrst. Re.et.ion 2897 makes it 1mrndHto1·y upon pel'mit holders to 

make 1·et11r11s mHfor· oath on or before the 15th clay of Jannary, 
March , l\lay, Jnly. September And "'.'-Jovember of each year to the 
eonnty auditor. 

8eco1ul. Sectiou 2:19G of the eodc provides that any person who 
shall make any false or fictitious signature. or sign any name other 
than his owu to any pape·r refjuirecl to he signed, or make any false 
statement in any paper, or application signed to pt·ocnre liquors. the 
person so offending shall he punislwd by a fine of not less than 
twenty dollars . nor more than one hnnclred dolht1·s and costs of 
pros<'e11tio11 and shall he committrd until said fin e and costs are 
pHid, or shall be imprisoned not less than ten nor more than thirty 
days. 

1'hfrd-. An,v permit holder who sells intoxicating liquors to a 
person who uses intoxicating liquors as a beverage, and who is in 
the habit of becoming intoxicated, is subject to indictment, or he 
may be permanently enjoined for maintaining a liquor nuisance, 
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his permit l'l 'l'<>h·d. in whi eh t>n·nt , urnh-1· a law pass1·d hy t h1• last 
g-1•m i1·,tl asS(•rnl,l~-- h (' Wlllild nnt :-1!.!·ai11 111· 1w1·111itt1•d tc1 s1•ll i11h1xi
l·ati11!.!· liq11m·s for 1111~· p11q1os1• iu this stak 1\11· a [Wl'it1d t1f lh·,• :,·1•:i1·s. 
Thi· nlllld ta~: she111ld also ht' a,,sl •ss1·1l a!.!·;1i11st him .in t•ast' h<' is 
:--Pllin!.!· intoxic·ating· liq11111·s ?IS a h .. \.<'l'a!.!·,·. 

Yonrs Yt;,._,. 1T11ly. 

ll. \\' . Hn:n,-;. 

TERMS OP CoFRT-PPm,1c.,·1·11JN OF 8cJm[)111,Es.- ~i1we tlw 1·epe al 
of sertion 2:~2 cndt' snpph•nwnt. tlH'l't' is no pnwisinn for pub
lishing- s(•lwdul (• of t1'1"!ns of f'ourt. 

Drs "\foin,•s. Town. :-.:o,·1•mhc•1· '.?2. l!)(lfl. 

CurNTY ATTORNEY T. :'IL l)m · c~IIEHTY. 

Xe11· ~fa1·k<>t. Iowa. 

fh:.\R Sm: I am in receipt of yo111· conm11111ivation of t ht• 18th 
inst.Hut stating that you haYI' nch·iscd tlw honrcl of s11pPrvisors thnt 
si11tc t.lw taking cff<'et of diapter 10. :-1ct.s of thf' thi1·ty-thirtl g1•nrrnl 
:1ss1•mhly there is no longe 1· any authority for 11w p11hli('ation of the 
sched11l1~s showing the terms of district eo111t hPld throt1g·ho11t the 
judicial dist.rid. , _ 

I think you are entirely correct in your interpretation of tlw 
law. Chapter 10 of the thil'tr-third genernl af.!snrnhly cx 1wessly re
peals section 2:32, supplement to the code, 1 !)07, which a11thm·ized 
the publicRtion of the schedule of the terms of eonrt on ce each week 
for four weeks in some weekly newspaper publishccl in l'nch co1111ty. 
Chapter 10 aforesaid. as it was orip:inally i11troduc1•d, 1·etaincd the 
provision authorizin~ publication. but the hill was amemlec.l elim
inating this provision. 

Yours very truly, 
IT. v-.r. Bnms. 

RAILRO.\os-8J:XTEEN noun L.\w-"\VnEN' CREW,-; ARE; CoN:c;1111mEn 

ON D u Tv.-Under the sixteen hour law· the time begins to r11n 
when men report for service. 

Des :\foines. ,Jamtary 17, 1Dl0. 

:\fa. J. H. F U NK, 

Iowa Falls, Io.wa. 

DEAR SIR: I am in receipt of your commnnication of the 29th 
ultimo requesting an interpretation of section 2110-a, code supple-
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ment, 1!)07, and spe<'.ificall:, as to ,,·hether the sixtct'n hot1t·s begin 
to run from th e time train crews ar,: ealled for service, or whethel' 
the time begins to run when the c•re\\·s ac11ially take charge of the 
trains. 

lt is my opinion that the tinw sta1•t:-; \\"IH:11 tlw c·rL'\l·s nssmue their 
duties; that is to say. when the ere~,,-,.:; are calle1l and report for 
service at the time fixed in thf' call so that they are thereafter sub
ject to any order of the company and in rculliness to carry out 
such order, the crews are as dearly then on duty ns though the~, 
were actively eni..tag-ed in the managenwnt of the trains. 

Of course this would not be trne if the tt-ain master relieves them 
foe a definite time. In sueh rin CYl!nt , the t.inw in qnestion should 
be deducted. 

Yorn·s , -ery truly, 
n. v,r. BYERs. 

lNSURANC'E-ILLEGAL COMBINATION.-The Iowa ".Anti Trust" law 
applies to insurance compani es whid1 combine on rates. 

Des :Moines, Io\\"a, February 2, 1910. 
vV !WSTER BROTHERS, 

Waucoma, Iowa. 

GENTTJEMEN·: I am in receipt of yonr favor of the 24th ultimo 
in which yon submit the following proposition: 

'' We would like to ask if there is anything in the trust laws 
to prohibit insurance companies from putting their rate making 
powers into the hands of one man. The inspection bureau, as 
they call it, at .......... makes the rates for all ·the insurance 
companies absolutely." 

In reply thereto I submit the following: 
Section 5060 of the code provides: 

'' Any corporation organized under the laws of this or any 
other state or country for transacting or conducting any· kind 
of business in this state, or any partnership, association or 
individual, creating, entering into or becoming a member of 
or a party to any pool, trust, agreement, contract, combination, 
confederation or understanding with any other corporation, 
partnership, association or individual, to regulate or fix the 
price of any article of merchandise or commodity, or to fix or 
limit the amount or quantity of any article, commodity or mer
chandise to be manufactured, mined, produced or sold in this 
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stah•. shall bl' t:Hihy of a 1·011spirar·~-. · · 
The abm·1• Sl' (·tion is n l'l'-1•111wt11wnt, ,,·ith so11w 1·hn11g1•s. or 

seetinn 5-!G-! of :'dtC'lain 's t·n1l1•. In eonstrning th,: s1•L·tillll, th1• s1t

prr111r r·o111·t of fowa sai1l in th1' eas,• of J:a<"hfry 1· . . ll1//1·ill1. lll~ 
Iown 60:2 at 1-iO~: 

· -It is tho11.!.!ht h_,. ap1wlln11ts that snd1 statllk has 1111 nppli
f'ati.on to i11su t·nnt·<> rornpnn ies. hut t:ltt> on l_,. 1·1'asou :is;.;i~11L•d 
for it is that the smne s 11hj1•et has ht\(•11 Ji1,for,• t•a..!1 sut•1·Pssiy~i 

lrgislat111·(' Hill('(' tlte net pnssetl. nml un otll' has tlw11g·lt1 that the 
net rrft>lT!'ll to s1wh (•0111pnui1' s. 110\l"P\'l' l' that rna.,- lw. wn 
ha,·p nn doubt of its applie;ition to ins11rmH'l' eo111p1111i1's lJC•1·a1LHe 

of the l,mi .. tnag'C' of the ad. ThPl'1' is a mn11i .frst fH11·pnsc to 
rnakt' tlw se<'tion comprehensive as to tlw snbject.-rnatter, a8 
well as tn pr1·son8. both natural and 11t·tifirial , c•oming within its 
prohibition:-. It pt·ohihit.s romhlnations to fix t h,i pri1!1' of 
oil. lnmber, roal , grain. ttour, provisim1s, or an_\· other commod
ity, or article whatt•v .. 1·. Ins11n1111•p is a c•nrnm<Hlity . 'f'ommod
it,\'' is defined to br that \\'hich affol'(ls advnnt.ag·1\ or profit. 
)Jr., Anderson, in his lnw dirtio11a1·y. (ktim•s the word ns 'C'on
venience, privileg-e, profit. gain; populnl'ly, goods, wn1·e8, mcr
<'lrnndise.' \Ve see no renso11 whr. in the act. the word sho11ld 
be restricted to its popular nsl' . It is~ comm.on to speak of 
'sellinA' insnrance.' It is a tenn in ins11ra11ce businrss. and 
law writers have. to qnite an 0xtcnt, adopted it. .Again, there 
are the same reasons why it shonld he protectPcl against 
combinations as there are in ma.tte1·s dearly within the pro
visions of the law. The district conrt instructed the j11ry that 
the combination was prohibited by the act in question, nnd 
we think the holding was right.'' 

\Vhilc the statements in yom· letters are not as comprehensive 
as I would like to have them in order to give dPfinite conelnsiom; 
in the case you mention, yet nnder the facts stated in yom· letter, it 
is my opinion the acts of the insurance companies in the• city you 
mention would bring them within the purview of section 5060 of 
the code. 

Yours very truly, 

CHARLES w. LYON. 

Assistant Attorney General. 
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RoADS-DR.\GGIX<;- Co).f PEK~.\Tf(J:s,_ The fift.,· cents per mile al 
lowPd for drngging rqads means fift_Y c·t>11t,; fni· eM·h mil e> drag-
,,<] and not fift)· <·1•nts fo1· each tl'ip one 1nile in h' n .!.!th . 

D• •S" ~[oin es, lo\\·a. Febn1;1r_\" 2. l!HO. 
:ii.fa. FruxK C. CoHY. 

vYhat Chc-(•1·. Iuwa. 

Ui-:.\ n S1H : I am in n•ei,ipt of your favor of th<· :?6th ultimo 
in which you ask to he a,lvisPd as to \\'hat is the pl'u1·11•r· cnm1w11sn
tio11 fo lw :illowcd for drngg-ing- roads 1rnd,·1· tlw prm·isions of sec
tion 1, chapt.c1· 101 , a<:ts of the thirty-third g-cnentl ass .. mhl~·-

Scdion 1 of said chapter, so far as it is nrnte1·ial to t lw q rt"estion 
undl· r· consideration, provides: 

"'rhe township tr11stce shall have all the m-nin ti'aveled roads, 
including- m ail routes, in their townships drng-gcd at snch time 
ns in tlwir judgment is most beneficial, and they shall contraet 
at tlrni1· April meeting to have a given piec<' of road clrag:gecl at 
a rate not to <' xceed fift,v cents per mile for each milP traveled 
in dragg-ing.'' 

It is my opinion that it wfls the legislative intent. that fifty cents 
p1~r mile should be allowed for each mile of road ch-agged, and not 
fifty cents for each trip if more than one was made by the party 
in dragging- the ·mile of road in question. 

Yours_ very truly. 

CHARLES W. LYON, 

Assistant Attorney General. 

PRIMARY ELECTION-CITIES AND TOWNS-ALPHABETICAL LIST---:""" 

DOTY OF CITY AUDITOR-OFFICIAL BOOKS AND RECORDS.

Alphabetical lists for use in city primaries to be made up from 
June primary list. It is the duty of city auditor or clerk to 
make list. County auditor determines under what circum
stances he may permit withdrawal of r ecords from his office. 

Des Moines, February 4, 1910. 
MR. M. F. DONEGAN, 

C1:ty Attorney, 
Davenport, Iowa. 

DEAR Srn: I am iu receipt of your communication of the 28th 
ultimo submitting the following questions: 

1. In making up ·the alphabetical list of names to be used at the 
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m11ni1· i pal primar:· d1•diou. sho11!d 11w list lw 111adP frn111 th,, Jh)l\ 
hool,s 11f th,, last pl'illlHI'_\" l'l, ~dioH lll'ld iu .J11H(', 1!111~, nr shoul ,l 1 he 
list Lw rnadl' fr 11rn tlw last eit;< 1•h•ction :! 

2. Jf tlw ,tlphalwtit"nl list tn he ns,'d ilt the eomi11g 11111uieipal 
prinwr:· ,·1,•dinn should lw prep111·1•d frnm th1' poll hnnks usvtl a1 
the lilst p:·irn ;1r_,- ,,l,·L·tinu in .J111H'. shmild tlw li:,;t ht' mad1• hy th<' 
eotmt,· ;i11dito1· 111' th 1• l"i1Y a11dito1· lll' <·ih· 1• 1,•rk '! 
- :1. · !l as th, · vit:· a11dii11r 11tP right til 11·ithd1·u\\· thP poll honks 
fron1 tli1' t•o11nty 111Hlitor 's uffiL'(' an<l t.1kc : tlw sa111 t' in his pn;.~t'ssinn 

in his o\\"n nfti ec• fol' the 1n11·pnst• of making- tlw list: . 
Fi l'St. ~t•c•tio11 1 OH7-a7, Snpplement to the Cod e. 1 !107. pt·nYidt'S 

that. the. voter's Sl'l,ieticm at. t hr ,f111w primai·,v in l!"lO~ sl1rnild <'Nl
stitntc his Ll1• r•laratio11 of part}· nfliliatin11. 1t is tlw1·,,fort> m:· 
opinion that the alphalwtieal lists to be nscd h_v judges of t' i<'etin11 
should he mad,, from the poll books nsed at t lw prima1·y ,•lt•ctim1 
in .JunP, HJOS, for all succeeding primaries, both stak nn<l 11111-

n ieipal. 
Second. The pr0Yisi011 fonnd in the above nametl section \\·hi eh 

l'fH [rtire~ the connty anditor to prepare for Pach voting- p1·e<'ind • 
two of the above · mentioned lists taken from the poll books of the 
hist preceding prirna1·y election, which he shall deliver to the sn<•
eeediug primary boards, does not, in my opinion, contemplate that 
the county auditor shall prepare the lists to be used at the munic
ipal prirnflry election. This position is made evident by section 
1087-a:34, which provides in part that "the duties devolving npon 
the connty auditor by the foregoing provisions of this act shall, in 
municipal elections, devolve upon the city auditor." Under this 
latter provision it becomes the duty of the city auditor or city clerk 
to prepare the alphabetical lists £or the municipal election. 

Third. 'l'his department has no authority to say that county 
auditors must permit municipal officers to withdraw certain books 
kept in the custody of the county auditor. The county nnclitor 
being responsible for all records and papers in his charge, it is in
cumbent upon him to determine under what circumstances and 
conditions he will permit the withdrawal of books and papers in 

his custody. 
Yours very truly, 

JI. "\V. BYERS. 

16 
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H.,1 1.1i,t.,n - T ..: 1.r:1 ;1u1111 1)1'1m,-r111r:--- ~1:--:1-: l1411· 1t L.,w- 1•: :iu•J .u YEH 

l.1.,u1.i-: FOi! l' i-::-. \l.'l'Y. - \\"h1·n~ .1 s l n lio11 is ii dc1,· s tMii)n 0111\· :-111 

11 p1·1 ·a f11r 1na.,· wo1·k 1: ~ ho111·K Th ,· rwn: ll ty fo r ·viulation o f ·n in(' 

111111 1· law is ;i pp!i,·:ihl,· l o ,•111 pl o~·1•r amt 11 0 1 t•111pl,1.n•fl. 

D1~s :\Tni 111 •s. )O w11. F'1•hr1rnry :i, 1D10. 
)I i.: . . J. B. P .\ l~'l'EH, 

Ht·i nlw1·k. lmn1. 

Di-:.,H ~IH : I ,1111 in t·t• c•f•ipt of .,·011r (•011m11111 if'.1ti,111 nf 1h1• flt h nlti . 
111° r1:• 111 f's1i n~ tu IJL~ a,h·i:.:<'d ns to t lw ninr 110111' l.nr n·lati11,!!' ft1 11~11,. 
.~r:iph o pl• r11t nn;. 

S Pl'fil) 11 ~ o f th r ( '11111pih·d Sta lllt N; o f IIH' l Tnil f'( l ~tafl•:-. 1!)01. J11'll· 

\'idPs : 

··•ri w t ,in 111 H'n1tor. t rnin ll ispntc•hC'r. n r othe r 1•111 p l1)_,·cC' who 

h.,· thr 11sr nP lht-. te leµ-rn ph or t r lf' phoi1t• <lispa ll' lws. re ports. 

t rnnsmit s. t'C'ef' i,·es 01' rl t> liv(' rs nnlel's p1•1·t.1ini11:,: to nr nff('<'li ng
trn in 11 iu,·rme11ts s)wll he r<'<Jttired oi· p e rrnitt t•d tu hf' ot· r1•1rn1in 
on rluty fo r a l1)1tJ?<"r pl•riod t 1rnn n im• luu 11-s in an ,· 1Wl·ntv.fo11 r 

hour pf• rio1l in all tnwf•rs. offil'rs. pl1:1t·1-. ..:, nml !-.h1ii1)ns c·1;11tin 11 . 
ous l,,· op1•r11t C'd n if!hl an1l d11y. nor f rw :1 lnrH!'Pt· 1wriotl than thir• 

h ' t ' II honr" in all towers. ofliCL-S. plat•c..;, ,111d st.-1I ions opcratrrl 
o n l.v dl1r i 11J! tlw <lnytinw. r.xrept in rnsc o f cm(' 1'g'f'lwy, \rhr n the 
f1mp loy{'t'S 11 .1 111 ,-.d in this proYiso ma.,· bP 1wr111itted to IJ,, a nd r r 

m a in m .1 dnty fol" fo ur :-iddition nl hou rs in 11 twenf\·.fo11r holll· 

p c1·iod on not C' XCC'('(ling- thret'.' dn ys in n 11 ~· wee k. " · 

Y o u w ill uhsf'rvP t hat whe re H s tntion ifi n tluy station only, ~l n 

opernto r rn n_v hf' Ju.•pt 0 11 duty for a p e riod not to cxeccd thirteen 

hours excr pt in caS<.' of an emcrg-ency. The PL'Lrnlty pr()se1·ibed does 

not npply to the employee but onl.v to t he corporation. offi cer or 
ngcn t who has cha rA"e o f t he o p r rator or other employee. 

Yours very truly, 

GEORGE C ossoN, 

S pecial Counsel. 

PR1><.,RY E1 ,ECTION. A1,P1HBETICA L L1s Ts-H ow 1\L,nE •UP-In 

makinf! up alphabetical list for use nt ,June primary. 1910, 
nud1tor should tak e the Jnnc, 1908; list nnd add th ereto nnmes 
of additional persons voting nt "1ovember, 1908. primary. 
For use in subsequent primaries corr ections should be mad e ;s 

chnnges occur. 
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Des .\foin es. F ~bnmry 10, 1910. 
~l 1< . 11. B. .F1<.\sl·:. 

('m111ty ~l 11tlit or, 
I )1 •s ) l1>irn·s. Jowa. 

lh:.,K Sm: I 11 1n in r(•ceipt of _v11111· t·u111 11 111 nil·Hti o11 uf Ilic t h iu . 
sla n t l'L'fllH'.sling a n iukrp rt'fati 1.1 11 of S(•<·tion h14'/ .a7 of th (• suppJ 1-. . 

llll'llt In 1111.: 1·ud1•. l !l07. and speeifiNtl l.,· as lo wlwtlh•r i11 m 11 ki11 g u p 
the 11l p liabt'ti c•;1\ lists a., lhen·i11 sp1•1·ifii•J yu11 should ( 1st ) itll·lu rh· 

iu s;i id list~ 0 11 \y q11nlified l' IPc1ol'~ \'Oting at the ,Jttue. 1no~. pri• 
111a1·y; o r (ld ) whl'lhe r y,n1 sli1111\d i1w\11dc ouh· those who vot ed 
at lh v .,o,·t>11ilJ1•1 -. l!)(JK. p ri 111a r~·; or· (:kl ) wl1L' ti1Pt' yo u shou ld i11• 
clndf• in sa id lists ;di qu al ified td (• l' lo1·s ,·otiu~ Ht' the pi-i111a1·y in 

,Ji111 P. l !?OS. 1111 d :1<.l<l to t he l i~ts lhoi-;e who voted :11 t he p1·i111:ir.,· i 11 

Sun•11 1lw1·. 1H08, and did 11ul \'ut,, at lhc .J une . l!)OB, prinu1ry . 
~ E' <• t io11 J O<"i•ui. s11pplt1 111 t• 11 t to tll l' eodc . l !J07 . 1ba~ll the .June p1•i. 

111 :.11 ·.,· in lHO a t whi t·h all q1111lifit•d r: h•ctot·~ partic·ip,1ti 11 µ- in s;1id 
p r i111:1r.v rn i:,rht sided a11d J et1•r111 i11c t heir party affi liat io11 : that 
t lw ,·o tf' r ·s sdccti1111 sho1ild eonstilt1t l' h is Lh·1·lal'aliou o f pa rty 

uflilintio11; t ha t tJu: cl l'l·lion ho11rd s hould r11:•nrd his na llle arid ehcck 

his dc-c•l;1nit iou of party ntli lint ion on llw poll books. 

~11 id l-!e1·t ion further pro,·ide<l that: 
· · l'np iL'S of the ni.111H~S ilJH.l party cnt ri rs on s u l'l1 lis t , to· 

~l.'lhe 1· wi th th l' chcu1~cs uf pa :·: :,· :.1ffi liat in11 a5 bcrc innfter pro

vith-tl, ar r.m µ-r d ,dplutbc t icu lly by s111•1_rn111cs. sh all be 11 s1:d a t 

s uhs1•q 11c nt pl'imari es fo1· rl(•h'1·rnining with what pa rty 1hc 

,·otr r hus been cnrnll cc.l , nnd n o \'otcr cnr(1llcd uncle!' t he pro• 

visions of this ncl sha ll be allowed to receive the ballot of any 
p olitica l p int.,· ext1l'pt t hut with w hi1•h he is enroll ed 1 but he 
mn.,· change his enrollment us here i11;1fter p rO\' idcd. The coun ty 
a uditor shall prepare for c,ich votin g p1·eci ncl two of the above 
mentioned lists du ly ccrt iR ccl by him. and tnkcn from the poll 
books fo ,· the last preceding primary elect ion, which he shall 
dl'liver to the succeeding pri ma ry e lection boards in the ycal' 
n ineteen hundred ten and bir nninlly thc- reafter. at least on~ 

day prior to th• d ay of t h e primorr elec tion, :111d which l ists. 

together with the poll books of t he primary election. sha ll be 
returned t o the said auditor in ,ood cond itio11 with in twcn tr• 
ro·u r hours after the primary election , t o be pre ·en ·ed by him. '' 

At a special session of the t hirty-second p-e 11crnl asscmbl .,· pro. 

vision was made fo r holding a primary under certa in con ditions ut 

th e '.'lovembcr election , ancl purs uant to said act n primary election 
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\\ :1 ..; li 1·ld i 11 .'\,1,·1• 11 il11._•1 ·. 1!10~. Pl'i-:-:ous r 11t i11g ;ti I Iii.' .'\o\'l' lllhi• r. ] !tol'\, 

p1 ·i 111nr·y ,•l1·1'1i1111 \\'•·t't' l'l' '\1 1ir, ,d to d 1•1·h1l'l' lll1·ir p .11·1\· allil ia t i11 11 h,· 
th,· 111 :t kin~ cd' :t writ1i- 11 1 11· JJl'illtt•d rt· •jllt 'S1 tn l ltL· .i111J!.!·1·s uf t•IP,·1io1.1. 

s t al in ~ 1111· p:iri,,· with \\'hi ,·lt 1h1·,,· w1•1·, , affili;it ed. :111 d tlt1• 11,mH •s 

o r .ill p P l'Sll llS , ·,11i11 u ill Ha id prilllit l',\' t•l,•1·tio11 \Ye•n· clnl _,· f't •(•U rdl'd 

II i..; t11_,- 11 p i11 i1111, th1•r1•f111·e. !hat all t hl• p1·m·isiuns of tl11· prinia 1T 
law. i111•l11dirn!· l h t• g-1• 111•1·:d pri11rnr_,. law passL•d by l1 11• t ilir tT-st•t•o11;l 
g-1·1wr.il ;1s:-i ,·1111J ly. a11d ali,.;o 1h1• .'\o,· t• 11i\ )t•1· pri 111 ,1ry p;1:-.se,i hy th,• 

:-: 1111<: inl st•s.-..inn 1)1' th,• 1hil'l_\'-SP1·011d ).!t'lll·l·:il HSSP111hl,,·. sho11ld l,1, 

1·nnst 1·11c·d I U!!d lt1•1·: t h11t t he ;i I pltah('l i1•;i I I ists 11src 1 111" t Ji 1, ,I 11th', 
l!H I~. p1·i111:11·~· :-.hnuld IH' lak,·11 ,1 11 d 11u•r-r sli o1ild lw :11 ldPd thi•n•tn lih• 
11n1m•!-I Cit' ,d i 1wrsuns 'n,ti11g- 11t t li r Inst p rf'l•e tli 11 g pl'i111;1r,,·. whieh 
\\';lS 1lw ~o,·1•111 ht' l". 1nos. pr im:1ry. 'I' ll(' lists th us 111;1d e will 111~ 
nsc•d 111 :di s11hst•tp1t·11t pri 111a 1•ips. hy f'01'1'1'c•ting- t lw s,1 11 11 · " ·ith 1•,tc·h 
s111·C'n)din).!' pl'i11 1a1·y sh1)\rin!! tlwrcon l hP 1·liangrs mad (• ni,; 1.·,·idc11t·l'cl 
hy t he las l pn•(•{·din :,:- pri 1mll',,·. ns Uy l :l\\' 1wo,·id,•d . 

By 110 other c•o 11 St1'11r-tio11 1•an we harn11H1iZ1! .ill nf the pr1w i!':ii<111s 
o f .;('l' li1111 1087 -a 7. ) lnrco\'(' I". n. ti i ff Pl'l'llt 1·1H1s t 1·111'1 i1111 would 1·f•

q 1til't> a 1· n11 s. id L•t·:1hl1• 1111 111 IWI' t)f pC'rsun.i.; whu had al!·,1a1h· dt•e !..11 ·1•11 
thl"ir party alliliutinn to ..1g-ain ,leclarc the Ra nw ,it a ~1wc1·cd in,, 
p1·inu1 ry. T his \,·as 1•('1tni 11 ly no t the intent inn of tht• J,,µ- i~ lat 11 rr. ,.. 

Yours vrr.,· tn d~,, 

IL " ' · Bn:iiK 

Pl'n1.1 • L1 n1uHY- -:\L,Y ~o·r lsi UE Bo'.'\'D~ TO PL·Rc1u:-:E LoT- :\L,v 
l!-.. .... l 'F. , v ., 1uu~TS 01< ~0:-.;"-~Ern)'l'I.\BL l-.: :'.\n•n~s. 

Dt•s i\ l oi 11cs. l nwn. ]<'pl,1,un r,v 11. H'1 0. 
M l~S Al ,ICE R. Tl' I. Ell, 

S,'rcrclary of J.A,l),rary ('01111,,issinn, 
Dc·s :\foi11es . Iowa. 

OF..:.\ll ) ( 1s., rL1YJ.En: f nn1 i11 l'C('P ipt of )'0 11 1' comm1mi1·11tin11 of t he 
12th ttltirnn. c• rwlosing- a l1•tter• from ~l rs . ll efkc,1 . onr of L111• 1r11s-
1<~,$ nt' t h,• pub li<.• lih1·n1·y of :\ l is~o11 ri Vn ll ry, rcc1u1..•sti nµ- 11 11 opinion 
ns to whet lu•r l ht• trw;teC's n1Hy lnwfu ll.,· issue hontls in a nti1•ipntion 
of t he tax lc•v.v made b_v t he city co111wil for th e p llrposc of p11r
r l1 us in,1t a lot 11po11 whirh 111 const,1·11ct n lihnny. wi thnut a ,·ote of 
the peo ple. 

The authorities upon th is propositio n seem to be in c:onfl iet. 1 
hnve given the matter careful consideration an cl have come to t he 
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1·11111·l11si1111 th;tl 11nd1•1 · 1 h, · l11h•l' d t•1•is i111ts yon \\u11 ld lw\'(• 11, 1 a\l

t l111rily lo iss n(' nrµo t iah l,· hnnd:,; f'n r thv p11rpns1• of p11n·h ns it1!.!' t h,· 
l1 •t i11 q 11 1• -; li n11 in th ,, ,1h:-;1•1wr nl' a n c•xpn•ss s1alut 1, so a11 1!11 11· izin~. 
1111d I !ind 111 , i,m,·h s l nti1 l 1•. YlHI 111;1,\' , h11,,·1•,·p1·, 111.1d1·1· :-.t· t·tiun K!I~. 

s11ppl,•11h·lll 111 th1• 1·nd,·. 1!1117. i "i-,;11 1• \\<ll'l"fllll:-: or 1u111-11t•!.!1,tialll1· 

p rn 111is:-n1y 1111ks in ;111ti l· ipa l it •l:I of ~·011!' l'L'\'dl1h'S \'nr lh( ' li :,;1.;;1 1 

y,•;H in whirh t h1• lu;m.._ ur,• 11t~l,!'ol iatrt.l 01· \\·;11Ta 11 b i:-sw•d. IJ11t tl1i• 

H!.!i!Tl", ... ::a k ;1111n11n t nf s111· l 1 l1);J1J S an d \\'!ll'l':1111~ shall 1111t <'X(•1•f•d thc
c·slimah-d l't'\'l'll ll t' o r ,\'HUI' c·itr 1'111· th,· 1'11nd 01' p11 rp1 lS1• l'nr whi<-'11 
t h,· t ;I Xl'S an· 111 h1· c·nllt>t•h •d fnr :-. 11 c• h fixl•;i \ ., ·1•:ir. 

Sl' 1· ff itlrr 1•. Uoanl uf S1111uT is1)1'.,(, 11 :! lnw:1, :t-.,o. 
. 'wa11 . ..:011 , •. City ,,f ()!f,w 111·a. 1:n lown . . )-!O. nnd 1•;1s1•~ ,- ih'd. 

Yo1 1rs ,·pr,v 1n1 ly 1 

ll . \\° ., Bnrns. 

T .\X .\T IOS- ~OJ.nlEll ' i:,; EXE::'>ll 'T ION.- \Vhcr1• n :--uldit' I' \1,1 :, propei- t.,· 
of t lu• ,·,tlue of $:j.000.00 or 11,·(• r . no 111a1lL•1· wh1•1·1· sit nntt-d . ltr 

is 11111 f' nlit led to exemption to tl w ,• xt1•11t nf $800.00. 

~In. J. l'. E"ERY. 

~f 11111·ic·1' . lo\\'n. 

Des Mninl·S , Lowa. F, •l11·m11·.,· 21. l !l l O. 

1)1,: .\H Sin: I i\;ll i n t'l?<•cipt. of .,·0111· 1·0111 111 11n ir 11tinn of th(• 1:11h 
instimt :1th·ising that you :He a soldiel' of th e 1•i \'il wu1·; 1hnt ,Yt)ll do 
not 1\w11 p t·op<·1· ty \\'ithin 1hr stut.- tn the valll(' of fh'P t·lw11 -;11 ,ul dnl
l:1rs. h111 d o own p1·01w1·ty m1ts id(• t lw st.111• \\'Orth fi\'t\ 1\w11i-;11nd 
doll a r"5,. 111 vit' ,,. of this you rr-qurst 1m Qpi ni1n1 ns 111 wlwt lwr yo11 
HI'<' 1•11 t it lrd lo fht• t'XC'mp1ion of C' ight hu ndrrd d1)1l!l l'l'\. 

'l'h r• di' pc1 rt11 ll'n 1 is 1101 a11t h n1 ·iz◄ •d to ~ivr nf'fit'i;1I opi n ion~ t.·XC(' pt 
to llw va rio us dPJ)t1l'lnwuts of stat<". hut si1we ~'fill lta,·1• mnd1• the 
l'Nlllt'St I nrny sa.,· to you persn 11 11 l! y thnt 1 hl:.' liev1' t lw Pxernption 
du•·N 11 01· npplr wht•rf' the Rold icr owns prupt'rty of ,w t.·xcPt..•rl in,!! 
thP valw• u l' fhc thousnnd dol101·s. aml it would nf)t 11tnltf'r where 

the p1·op,•rt.r was locn tcd. 
Yours very tn1ly, 

H . W. BVERS. 
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PH1 .,uH Y E u:("r 1,i :,.;-:-,:- P 1to 111BJT11,~ OH !--i1i c· 1.,1.1:-:T 1•.,n·1T- H1 (:11T 'l' ( l 

II ,,·i.: T w 1.;: 1-:T 1)1: r:,.;-·n :P i n ~·t11rnt_,. wilt' rP t hl·,,· f•m.:t. f\,·o pe r cent 
0f , ·11! 1· :1 I p 1·1•1·t•di 11 ~ 1• l1·< ·f ion. 

T111;; TF:1 ,Ef.lUl'li - ll" EH.\1.0, 

l11dn1q 11 t' . !" own. 

Des ,fn i11Ps_ Iowa . ,ra reh S. rn10. 

fl1•: '.\''l'I.J~;\H:'.\' : I ;1111 i11 1·('rf•ipt of yn11r letter of th e 26th ri~k ing 
fo r nn op i11 inn on 1hl• f,1ll(lwi 11~ •tlH' S1 ion : 

Tf fl u· 1w11hihit inn or Htwinlist pa rty c· nsts o,·c> r two pr r ren t in n 
r<nm t_,. of th ,, tn tnl ,·nt<'-: (';)s t in 1. 00R. 0011lcl the_,. hnve n ro1mt_,. 
ti r kC'1 pb1 <'P cl c11 1 tli r hallo t 11t th f' primar.,· 1•leC' ti rm of HllO ? 

[ W' l',\' Hl lH' h cln11 ht t h<' prnp,· iety o f g i\"ing- ('\"(' 11 111,Y J)f' l'SOJHd 
vit•\\"!7. on q 11 i's lions 11f 1hi!i kind to a privntr indi,·id11a l. .is it is the 
duty of-.this nffiN• lo fu rni sh npi ni n11~ to th(' cl iffe1·i>nt <lc r :ntmr-nts 
of the stntf' ;1 11d st;it r nfn<·i11I~. TTowcvrr, ns :1 1nat101· of eo nrt rs.v 1o 
,von nnd for ,vn111· own i11fnrmntin11 1 T frnhmit my pr- rsn11al vi PwN. 

A ftel' a Cill'l'f11l rea ding o f section 1098 nf the eocl e M 1$D7 T nm 
sntisficd that any part,\· whic·h nt fh(" l=!C-nernl ('}ection 11 C'xt pr·C'eC'ding
pollcd :tt l rn-. f f"wo pr r <' f' nt nf th e entire Yotes cast in nn_v co tmt_v of 
the sta tr rn ny in snc-h H en1rnt,v nrnkr a nomin::ition for f'H<' h offi CC" 10 
be fill ed . 1·eg11l'd less of (h e fact tha t th eil' rnn,lidate f,u- ;?OVernnr 
i11 th e- J)l'C'<'<'rling J!<' 11 c1·a l 4: lr-C' ti on did not t·cce iv(' two prr cen t of 
th e t otn l rn tes east in the stnte nt such election. 

Yon l's tl'u ly . 

IT. W. Bn:Rs. 

E1 ,ECTJON~Cl'rrr.s .\ KD TowKs-.E ~DOR~Elf EX l' 01-.. C ,\XD IIH T ES n,· 

OPPO~rNo F .\ CTroK- ~ri-~Trroo of' Vo1· 1No-N.\M E!-l OP P.\HTrr.!-i . 

Des Moi nes, Iowa. M111·ch 21. 1910. 
llfR. E . TT. A NDF.RR()N. 

Town Clerk . 
Ossian , Iowa. 

D E_,R StR : T nm in receipt of your favor of the 2 1st instant in 
whi ch you sta.te that 11t enncuscs held in .,-our 'town two tickets h11 w 
been plnccd in the fi eld for town office rs, one !mown ns C itizens' 
l ui on, and th e other as Prog-l'essive. uncl also that th e T'rogrcssi ,·e 
<"nneu~ cncl o!"PC'd 11s en ndid ntc-s fo!" trensurcr nnd :rns~sso:· t!1 ~ sam" 
persons who had been previously nominMecl by the Citizens' l lnio 11 
caucus, and you ask to be nclvisecl upon the following propositions: 

1. 
( ' it :h•I•'- · I nio !' ; 11d l'111~ r1~-.i YPl'.tpti1 ,11s! . 

'.!.. l r aJ: t·l t'l iol' p!w·t •,; ;tll ;\. l1t• fon_• 1 h, · 11:11111•-- o f c a 11tl1d .ih.•s wh11 

;q ip, ·:•1· 1:!1iw:-i 1 .. 1•.' l'h otl w 1· o n th(• tid.:t>l. wo11ld 1•1H·~1 n111: (: 011 111 
p io,•id (·i\ i ' 1, , 1, ~ .. ·•l iL' \' n\ ,• , f 1·1 · fiy ,, 1·011 11 1·i\ 11u•11 ,1111.,· . hn• l1t· 111g: lht• 

: ! ll ll lh •· l 1 1 l1t · (•lt " 'l l:d 1 
• 

::. l .; 1lw l' l1tlni-.._, p·u n l Ii>· 0 111 • 1· 1111 r 11 !, 11f 1h t• ,·H IHl ida ti~s 11111111n,1ir-d 

:d ;: 111,1111 r \ ;111 1•11,,; 11•~ al ! . 
j 11 1.,,1,1 :· 1n :. onr i1111n iry I lwg to s11 l1111i t tliP follmn 11 ~: 
F ir!-:t. ; 11 l"PJ)I,\· 111 yn u r ffr,-;t f\ lll'Stiun will sny, lh al n 1;1d (' r lh(' 

pri i\·is io ns. 111· s<•c·t i1111 JO!)t, n r tht• ,..,ndP it is 111:· opi nion 111:n 11 wou_Id 
11, ... 1•11tin•l\' p1'11Jll'I' rol' _\'llll to print t he-' twn ti t•kd s. 1111 '1 1• )' 1hr lH"ad 
o f ('i tiz1,1;s• 1•11 j011 ;1nd Proµ-n•..:s.j\·1•, ~ts :·nu stnt1: 1h1.1t IH1ll1 11 f thl'St ' 

p:irti1.•s \H' l' t.' in t lH' Ii •! ti i11 1HO~ Hild hnl h i-1•t·r- i\'(:d ;d ll'ctst l wo \J l.' I' 

CC III or t h~• entirr Y01P C'HS L 

!-,;('f'ntHI. In i·epl,,· 1o you r Sl'L'nn d q 11<:stion wil l sn_,· tlint so_ lon~ 
·is thi• e ll'rhir doe:,; not vol(' fnr a !! l'f• ;1t r- r n 11 111hl'I' of l'Oll tH:llll~ l'I'\ 

~lrnn t,h1.~ n nmher tn lw C'it•r tPd . it is i1 11mat<•ria l so fRr .i s th~ <,•0 11n t1 11 µ

of tli C' , ·c)lt' is ronr·t> l' lli'd as to which c·nndidat cs h4: \'ntc-.-. h 1r 011 t lw 

dift'ert: nt' t.i ck('t~. _ f 
Third. lt is ,·ntir I,\' pro p t•1 · 1111d lr µn l for t he l!Fl t1 c 11s u 011 (' 

pn,·1,r to <"ncloi·s1• thr e11 rn.li llnt r-~ no111 inatc·<l hy nnoth <> r <'llll C' IIS. 

Yrntrs \' P 1'_\" I r11I:·, 
·11 .,nu:s W. Lrn"· 

. l ssista11 t . ltl nni ey Ocnern.l. 

Ari·on.·EY PEE: ' P., m BY ST.\,'E.-" rhere a stntc officer ent_crcd_ 
11110 1111 a g- n•eml'llt to pn~' uttorney fees pri or to lhr enactment 
of cha pter Hi4 . ads of the :l:ld gc11 e rnl assernbl;•. s11eh ngree• 

mcnt is not ti ffe<:ted by t hnt i1nuctm ent. 
Des )loin,,,. '111l"<· h 26, lnl0. 

~IR . • \. H. D-\VISO N, 

Secretary Jt .ccc1<ti-vc Coimci/. 
1),:.,1, S1R: I em in rece ipt of your comrn1mication _of F cbru_ery 

,,th ndvising thnt there has been filed with the executive council a 
claim by 'rhomns & Thomas, of Maquoketa, Jown , for uttoruey fees 
in the trial of the case of Little v. Green in the justice court m the 
amo11nt of twenty. five dollurs under elate of June_ 18, 1906; und~r 

l f J e 1<)07 a char"e is made for pcrfcctmg on appeal m ( ate O • llD , • , e 
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the tlistriet ('(>111·t. irr the amount of fifty dollars; under date of De-
1:.1·rn~wl'. l!J08. sPr\'iecs in rer·feeting appNtl to tlw s11preme court in 
the arnonnt of two l11mdnid h\'Ci11ty-fin! dollar!;. making a total of 
thr(•e hunclrec1 dollars. 

r\ n opinion is dPsi rer1 as to whether the statute now authorizes 
these bills to be: paid. All of tl1e bills w1•1·e c·ont1·aeted prior to the 
,•nac:tmr: nt of chaptel' lti-!, ads of tlw thirty-third g·eneral assem
hl.,·. the rct,mtion of tlw att(irm•ys !wing- nwd(• hy George A . Lincoln, 
state fish ·and pun .. \n1l'den . du1·ing the year l!J06. 

ft is 11ty opiuion that :\fr. [;irw.oln lrnd authority to enter into the 
above ai:rrc-ement with 1£css rs. Thomas & Thomas ; that the agree
ment )wing legal at the time, it is not affected by a. snbsequent 
chang-,. in the law . and that therefore the hill should be allowec.l and 
pnid. 

Yonrs very truly, 
H. W. BrnRs. 

Cr~Nsus.--OFFJCL\I., CENSUS OF IowA-Trrn PRINTED REPOR'r known 
as "THE CENSUS OF low A, 1905," is the official census of tl1e 
state .. 

MR. A. IL DAVISON, 
Secretary Exec1tt-ive Cou-ncil, 

State House. 

Des l\[oines, March 26, 1910. 

DEAR Srn: I am in receipt of your communication of the 23d in
stant in which you set otlt the facts and circumstances regarding 
the method of compiling statistics and preparing abstracts of the 
same in connection with the census of Iowa for the year 1905, and 
request an opinion based upon the facts therein stated on the fol
lowi!'}g question: 

'' What is the offieial census of Iowa for 1905, and would the 
secretary of state or this office be justified in making any cer
tificate varying from the facts set forth in the printed report,
table one, pages 2 to 3821 '' 

Under the facts stated by you. the printed report known as '' The 
Census of Iowa, 1905," compiled under the direction of the execu
tive council, is the official census of the state, and we do not believe 
that the executive council or the secretary of state would be justified 
in making any certification at variance with the report or the cer
tification of such report by the officer in charge of the 'office at the 
time the report was compiled and certification made of its contents. 

Yours very truly, 
H. W. BYERS. 
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:Fii:-u ,\ND U ,\l\JE- ~ _\LE oF BY lloT1::1. KE1::PE11 To Ot·E,-;Ts-Pt·Rc1L\SE 

OF' G.u.IE BY '\V.\HDD,,-;.-'\\'hPre a lwtd kt'ept' l' servt' S game to 
trnest~ as a pal't of a 111 t•a l lw is gnilty of ,·i olation of the law. 
Deputy g-ame ,rn1:dl'11:- ma:,- pa1·elrnsP ~,llllL' for the purpose of 
detrcting· otfonsps without lwin~ sub.iL'et. to pnnishment for such 
p ll l'C' llfl!;C. 

Des :\loim's. April 16. 1910. 

]Io:-- . U EoRG E .A . L1.:-- C<lf,~. 

Sia.f r Fish a11rl Or11111' ,ranlt n, 

Ce>(lar Rapids, ImnJ.. 

UE.\R Srn: T am in rPCt' ipt of your· lette,· of the 8th instant in 
whieh yon r ef[nest my opinion on the following questions~ _ 

I. llnder seetion 2554: of tlw code_. as amended by section 6, 
arts of the thirty-third general assembly, is it lawful for a hotel 
keeper to serve game birds to his guests? . 

2. Are deputy game wardew; who pay fo1· meals a.t wlnch_ gam(: 
birds are served. the selling of which is in violation of lmv, guilty of 
a violation of the statute '? 

First. Section 6, acts of the thirty-third general assembly , reads 

as follows: 
"It shall be unlawful for any person, firm or corporation to 

buy or sell, dead or· alive, any of the birds, game or animals 
named in this chapter, and it shall be unlawful to have the 
same in possession during the period when the ki1~ing of 
such birds, game or animals is prohibited, except dur1i:ig the 
first five days of such prohibited period ; end the possess10n by 
any person, firm or corporation of any such bir~s, game or 
animals during such prohibited period, except durmg the first 
five days ther~of, shall be presumptive evidence of the viola
tion of this chapter relating to game, and he or they _shall be 
held to be guilty of a misdemeanor and shall be pumshed as 
provided for . in section 2556 of the supplement to the code, 

1907." . 
It is my opinion that where a hotel keeper seryes game ~o lus 

guests as a part of the regular meals of the hotel and for ·wh_1ch he 
b ·1 · f • k1·n,-, "t1ch a sale as 1s pro-receives pay, he would e gm ty o ma .,, ,, · · 

hibited by statute. _ 
In ans~er to your second question, I would say that w_he:e d~puty 

t h t 1 f the purpose of ass1stmg 1n the wardens purchase game a a . o e · or · • . . 
enforcement of the law and as a means of accumulatmg evidence 
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;1!!a i11s l ;111 nff1·11 dl•1·. 1 lwy an• nu t. g ui lt _,· of ;1 u ofl'c 11sc . Officers 
11.ndntrht (•dl y ha,·.._. th 1• i- i:; ht lo 11s,· Sll l' h 1111 .. ·:tns to fc t'l'1•I out uftPns1.:s 
a11d :q1prt· l11·11d th11!'i1· wlin 11ui.,· bu vitd:iti1!~ t h, : lnw. 

Y1111rs tr nl .,· . 

IJ. \\". lln:ns. 

l ·HDI , ur I•:t ,E l " l' IU:\" - \:11 ,\l] :,.,: .,Tl(J '.\" J> .\l 'EH:-'.- FILIKn 'l' WtJ ~ ET:-: u 1;

P.,PE1<:-- UY Ox 1-: ('.,:-,;nw.,TE.- \\. he n· n se t of no1 11 irrnt i,u1 papers 
is dt•f1•1•t i,·l' a ~1•1·ond Sl' l 11iay lit• fil, ,d. 

J)es ~loiucs. ~l ay G. 1!110. 

C1ll'i\TY A T'l'oH XEY H . L. J l t.: l'01m. 
Seit: Ci t,v, ]o\\'a. 

lh :.,11 ~11< : J ""' i11 l' ecei p t o f _,·ou1· J'avo1· of the 4th ins tant in 
wh ich ,\'1111 :-1 tak tlwt a t•a1Hlid.it1: fo r· ,1 eo nnty utlice filed with the 
1·011111 .,· ;11 1<.lito1· 1111111 iuutio11 papc i-s 1·i1·,· 11l;i1 ed by h imseH and t he 
aff idav it .is to f'h c :-1 ig<1rnt.i tt·t•s was made by hj mself. Later. upon 
l11 ·it1 J.! ndvisi>d thnl i1 was ro nt rr1 r.v t ~l t he ~t,1tute for candidates to 
r·irenl:ift· a11 <1 111:Jkl' allid:l\'it HS to 8i~11 a t11 1·cs ou hi s own nurn i11atiu11 
papt•t·. 11 1.~ llild p1·c p:1 rnl a 11d cir<: 11 l.1trcl m1other set of 1.111111 im1tio11 
papci·s . whi-.:h pa ptirs. so f Hr as til e l'il'onl nt.io n a11d aflicl avi t~ arc 
l' Oll f'C'l'nl.'d . ar iu re:;11la r for m. and offered sa id set for fi.Jing with 
the (•ru111 ty ;1 11ditol' . Y ou wish to Oc adv ised as to whethe r the 
eo1111ty a11 cl itol' sho ulll nL'ee p t :111d fil e sa id scc·nnd srt. of nomio a tio11 
papers. 

ln l'eply th l'e to will say that in my opin ion the said second set 
of pa pcl'g s hou lu be l'Ccei,·ed >t ud til r•d by the co uut_,· auditOI'. 

\\'e hm·c i11 llli11d tha t po1·tion of Se(•lio11 1087.a lO of t hr supph•• 
men t to 1hr: eode which provides : A nominati on paper , when fi led, 
shn ll n ot he witl1tlr;1wn , nor udd cd to. 11or any sig1rnturc thereon 
rcn.1kt::d .. , hut \\'~ llu 11 ot bClic,·e tlrnt t he fi li ng of the second set of 
nomination p a pe rs in quest ion would be in a ny way irregular, or 
1hat the snmc \\'Onld be p1·ohjbitcd under the prov isions of the statu te 
above quoted. 

You rs ,•ery truly, 
C HARLES w. LYON, 

,tssisla'11 .4ttoniey Gcncml. 
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Pm .,1 .\RY EL,ECTION-Cot.i xTr R uPl::RI NTt::-.m: ~-r- Q uA 1,1r1cATIOK OP 

C.\ N DID.\TE .- l t is 11 eccssnr~- fo r a prirna,-~- canrli clatc fo r office 
of county supel'i ntcudcnt to p osst:ss H l'lt'st ~racle ce rt ifica te. 
st11tc certifi cat e 01· l ifr. ,liplonrn . 

Des ~loi ues, )[ny 19, 1910. 
Mn. D. W . '1'1 mNEH, 

Co rning, I owa . 

l) E.'1< SIR: 1 am in rcre ip1, of yo 111· fav or· of t he 181.h ins tau t 
in \\'h ieh ,\·011 ask to be aclvi~ed as 1o whcthl'r ·• in ortl f'1• for o ne 
tu 1·1rn for the nomim1tion for county su perint ('ndcnt of sc-hools it is 

11cc•ess111·,v to have a fi rst grade certificat(>. " 
In l'c(lly will say th at section 2734-b of I.he code sn pplemcnt. 1907, 

provides : 
" A county s nperjntendcnt , who ma:• be of (' ith er SPX. shall 

be the holdcl' of " first grade certificate as prm·ided in this act , 
or of a ~late ecrtificat c or of a l i fe diploma ," etc. 

~ecti on 10 7-ul0 prov ides in part as foll o ws : 
" Each and C\'Cl'Y candidate shnll make nnrl fil e his affida ,·it 

~h1t in g that he is eligibl e to t he offi c,, fo r the to \\'11ship. county, 
dis tri ct or state ln which he is, " etc. 

]tis appal'en t f rom a l'C'a<ling of t he section s above quoted: 
J'irst. That in order to lw eligibl e to the offi ce of count.v s upe r~ 

int('nd ent , th e person mui:.t be a holder of a first g-rade ce rtific.nte, 
or of a. state ce rtifo·ntc or o f a li fe d iplomn, .is U.1e ('ase m ny he. 

Second. lo order to be en t itl ed to become a e,mclidate, t he per son 
must make a ffidav it t hat he is eligibl r to t he offi ce. 

It is my opinio11. therefol'e. that in orde,· to be II eanclidutc for 
the office of eounty supe1·intendent. it wil l be necessary fo r t he 
persnn to be the holder of a fil'st g r·ndc ce r·tifi,-ate. or of a state 

eer tifiea to or of a li fe diploma. 
· Yours very truly, 

0 11..ARJ.,ES w. L YON, 

Assis /ant Attorney Genel'Oi. 

PRIM .\RY }~1.,ECTION- PuBr ... rc ATION OF 1'0T1CE--' ~' 1-1A.'r TO CosTiU N. 

It is only n ecessar y to publish date of election , offices to be 

fi ll ed and time of opening and closing polls. 
D es )foines, May 21 , 1910. 

l\lR. W . M. W ELh5, 
County Auditor, 

Guthrie Cente r, Iowa. 
D E.\R SiR : J am in r ece ipt of your fa vor of the 19th instant in 
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wl1i1· li you ,d:...!i tu Ill' ;1t h ·ixcd as to w l11 •th,·r 1111• 11;111 1t·s a nd addl'l'SSt •s 

o!' 1·11111 l id nl1 •s :-;hon ld h, · (•11 11 1i1i 11cd i11 1Ji, , 1111lic·1.: uf ;1 p 1· irna ry (•lc1·
t io11 which th1.· ,•11 11 11ty r111di t,)r is i-c,piir1.•U to i, 11 Ul is l1. 

l 11 l'• ·ply 11J ,,n·t n wil l :-.:1r flint 1111cl1• 1· th,· 1n·o,·isinr1s u r s,•ct ion 
] II.S7 -;1 I~ , 1f tlH· 1!11 1/ s11 p p l1•f 11 t• J.1I to t he l't1dP. t ht· 11a1t l\'."i a nd a d 
d1·f•ss1·s u f ,·n 111 lid .ttt •S W1 ' 1'1' 1·t•1p1 in •d 111 111 • p11 lil isl11•d hut till· th irty
l h in l !!t' IH·1·11I ai-os1)1H l 1I ~· . in 1h1 1 t> 11 ;w l111e11t of sccti1111 ;,, d 1apl t.• r· 6U. 
;1(•1s u l' 1111' t li i l't_, ·- tli in l g\• 11 ,•1 ·,il ,1 ss1• 111hl y. so ,1 11 w 1Hit' d t he st.•ctiou 
i11 , p1,·sti,111 a,-. lo 111;lk L· ! lw p tt hli,·ati un 111" 11;11111·:-; a1u.l add rcs.".ies of 

,·nr1didc1l 1.·s. i11 1 lie not ict..• nf pr i1.n;11·,\' el£'d io11, 1m11cccs.-~a ry. A ll 
t ha 1 is 1·(1q 11 il'i·d in t h, · p11 blis hl' c.l 11oti,·l' is th e 1b1tl' of' till-• pr i111 a 1·y 
Pl edi uJ1 . th ,• ofliees to b1• ti llt•d t l1erl·a t. an d t lic ti rn i· of t h" 0111•1iing> 
ri nd <•los i11 µ- nf tlw po ll s. 

Yo111·s very t r11l ,v. 
C II.\JU,ES \\·. 1,n,s. 

As>risla 111, ~LI l.orney <:,•nLral. 

PnD1.,1<r Eu:cTJOx- B.\1.11)1·:-:.- Bn llots used by different parti es 
111 11st IJf' 1m ifon11 in size. 

}11<. \\' .\l .n :n 11. BEAM_. 
, County A 1tdil01·, 

I ntlin n ul:1, Iowa. 
D K\lt ~ rn: 111 re p l_,· t o ,, ·011 1· con1111 11 nieatiou O \ 'l•1· the t1-•l c pli o11c 

in whir l! .,·u11 askt.•d tu be ad\'i~l·d ..ts to \\' hr~thrr l lu• lw llots 11sPd a l 
t he prinwr.,· hy the diH\·rl'nt politie,11 parti es sho ul U be· t ht! sr1 11 11• s iZl', 
,rill sa.\· that s1-•etion ]Url7-Hl :~ provirlc•s in p11rt as fol lows : 

· · '!'hf' unmes of' the ca ndiUat es of euc h polit ic;.i l party fol' 
11 1,mi1rn1 ion for 1hl' sr,·cral offi ct..~s . .-1nrl for p11rty cnmmittee-
111N1 mid bln n k spaces .for the Ueleg-ates t o the county con
ve11 tion ~ha ll be p ri nt t..' d in blnck i11 k un scp11rat e sh ets of 
papct. 11 uiform in l'O IOI'. qt w lity. textu re mid siZl'. with t he 
n111nc of 1"1,e politi,,a l pnl'ty p rinted a t th e head of sa id bal luts." 
etc. 

Under the pro\·isio11s of t he section ubove quoted , it is my 
opinion that the ba llots used by t he d iffe ren t pol itica l par ties at the 
primnry shou lll be of Lrni fo i·m size, eveu t hough t here is but on e o r 
two names a ppcari n1,t upon the ba ll ot of some one politica l party. 

Yo urs very t r u ly , 
CEIARLES \ V. LYON, 

Assistant Atton,ey Gcnem l. 

P Hl :'\1.\ l·ff E l.f:C " l' l t1S - \'n:\l!S .\'J' IOX P .\ l' Elt:-- - ll, ·T\ Ill-' ( ' 1)1"'.\''1'\" 

. \l "l) I TOH TO F1 u :- \'n)I IS .\T[l!S ( JI-' l' .\S l)ll)_\TI·: :-- \\'1111:-: J-'. \' .un::-: 

.\ HE °\:oT l ' RIX Tl-'.D nS' H.\I.LnT.- 11' ll (ll 11i 11 a ti( 111 p1qwrs 11 r,, l'L' ).!· 

11l;1r 1111 tlwi1· l'H l• !• it i-. thl' dut .,· 11 1' 1•t111 11t y it11d i l111· · tu fi k· . 
\\'h1·1·1 • 110 11<1 11 11• is pl'illt(•d on lm\1111 a-. (•1111d idil t1· 1'11r ;1 11 nllii· l'. 
, ·n ll' l'S IIIH," \\'1' i t1 • i11 llllllH' . 

c·11 1·s·1·r . \ TT0 1c...-1-:Y l' 11., :-:. E . Sc 11 0Lz. 
,: 11t 14•1dH•1·g. lown . 

l h :.\lt ~1 1<: I r1n1 i11 !'l'('l'ipt 111' .'·nnr l';n·nr of t h, · l fith i11:,; l anl 

in \\' hi i·il y1111 !-s t :!11•: 

F irsl . T ha l 110111 i11;lliu11 1wp,•1'8 \\'l' l'I' (•ir1·11l;1t,•d in .,·0111· 1•111tnl." 
for·. \ 1'01· l'h·rk nf' th,· d ist1·ic·t {'lllll' t. T hi• 1·1.•q 11 in·rt n11111h(' r 111' :,;jg. · 
1n1 l111•f• .., we n · S<'(1 111 ·, ·d. h 111 :\ 1hP11 1·e f11s1•tl l u lin ·11111" a 1•;111did11lP 

fnr 11n111i natin11. \\' lwr1•11p11 11 X. wh, C' it'C' lllitt NI t lw nomi11ation pa
pr-r:,; for :-\. en1s<~d t ht• 11 a111 ,• o f A fi-11 111 t h,· ,·,1ptiun 111' sai1l 11;11 wr 

;111d plar•l•d l!ie1·1•n11 1h L• IIHllt l ' of I\ without c•1)n~ultint.! 11 1· µt•tti11].!' 
1lu· 1·011i-: 1·n l 111' tlw p1•i-:,,1)11s \\' hn si~1lt'd tht> 111uninntion pap1•1·s for 
.\ ;u1tl nllt wish tn ht· a,h·i~wd a~ ln wh,~Hwr nt· 11 0\ t lt l· nu111i11ati1111 

p:;1wr:-. f11 r B Ht'l' l<•gH I. ( I h:wc• 11sc1l l'lw ldlt'r~ i11 pli ll' i' hf 11n1111•s 
:o:.tah•tl i11 ,·o u r lt• tt£"1·.) 

(11 1·,,pj.,. t lH'J'i •to will say !lint llw ,1111.,· of th, · 1·ou 11ty 1111cl itor 
!'el;1tire tu t lw filin .!! or norniJrnti on p<q•f'1•s is p ui•p]y 111i11 ir;;tc•1·ial. 
:111d wlw11 the pap1•1-s µr t'SL'Dlt•d for fili n}.!' ~ppt•a 1· l"l'/.!'ltl:1r 11po11 1h<• 
f;i,•r•. it is h i!-: d 11 t.'· to ti le them. l f t hl' rf' has hccn in·('guhtl'ity in 
i•n J11H•(•ti1111 wifh th ,· pr11c11r i11 JL of th1;1 siµ-m1ttll'f'!-i r,r 111 1· fil inµ- of th,· 
pap(•t·s. 1hr•rc is a re'lllf'dy . hut thl' 1•01111 L_,· anditnr is nol to h(' t}i,, 

jH dg,• as to t lw le~nlity nf t he papc1·s in (llll"Stion. 
Sf co 11d. Yo11 st 1-1h• 1hat yon n r·c a r·,rndirl11lc for lh(1 n on 1i 1rnl i l)n 

fr1r c·<11m1'· atto rn1:\· on the- d C' lllO(' n1l ie tic-kd a nd fh llf 110 un<.• ha!-l 
fil r d nnrn.i11n1it1n 1~npPl'S rntitlin~ him to hl'(•ome a 1·;111didntt' 011 
1hr n•puhlic·nn ticket. You wish to h<• nd \'iSetl as to wh ether lt is 
pos!-i ih lr ffu· n l'<' Jnthli<•an Nindidah· to be nominat,Ad Ht the p ri
m,Hif's. ;111U whet h,:1• thr m 111w of ~mch 11omim•r should lw pln('cd 011 
t he tirket for the r lcct ion in ):t)\'Cmlwr. 

In 1· ... pl y the1·C'-to will SHY 11rnt if the 11 nmc of some Pl'l'Son is 
writt<'n in t he blank space af. a cri nd iJat-e fo l' t he nomination for 
l'01t11h· atlor nc,·. he won lrl hccome lhe 1·rpu1Jlicm1 cundicl.1tl' f,w 
t he 11iTic1..•. and i1is nnrne shou ld be pine-eel on thr ba llot at the ~ 0-
vemher l~ lectiqn _ ll owevcr . if severa l d i ffe ren t ~ames :He written 
on the rep nhl icnn pri mary ballot for the offire of cou nt~· ;1ttorne_v. 
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and no one receives 30 per cent of the vote east for said office, then 
it is my opinion that the repnhlican eonnt~, convention wonld he 
a11thoriwd to place in nomination a candidate for the office_ 

Yours very truly, 
CH.\RLES ,v. LYON' 

.-1ssista.11t Attorney Clc11cral. 

P1n:-.1.rny ELECTION-NOMJNATJON PAPER:-:.....:_H,EQl' IR.ED PER CEN'r 01~ 

Srni-A'J'URES, How COMPUTED-SIGNING OF :'.lfoRE '1'1-uN ONE 

PAPER "P0R SAME OFFICE-AFPIDAVIT AS TO SIGNATURES )L\nE 

HY ONE SroNING PAPERs-DuTY op couN'.l'Y AunIToR vV1Tn 

REGARD TO FILING NOMIN.\TJON PAPERS-

;\fn. A. S. CLARK, 
Des )foines, ::\fay 24, 1910_ 

Cmw ty A 1ul:itor, 
Mason City, Iowa. 

DE.\R Sm: I am in receipt of your favor of the 17th instant in 
which you submit the following questions, and ask to be advised 
thereon: 

"First. The law provides that such papers must be signed 
hy two per cen tum of the votes cast for the 'head of the 
ticket.' At the Inst general election (republican, say) the 
highest vote for presidential elector was 2,990. for the lowest 
p1·eside11tial elector 2,861, and for governor 2,773. On wllich 
vote is the number required to be computed 1 

'' Second. The law requires that the voter sllall sign but 
one such nomination papel'. The names of several voters ap
penr on the nomination papers of two candidates. All of the 
names were signed on one before these persons signed the sec-
011tl. Are these names to be counted on either one of the 
pnpcri\ 11nd if on 0llt'. which one is it? Are they not rather to 
be rejec.ted from both ? 

"Third. The affidavits to one set are made by a qualified 
elector, hnt he himself is a signer of the nomination paper_ Is 
this in any wise illegal and wherein? 

"Fourth_ With respect to one such nomination paper, it 
is alleged that the candidate himself circulated the same and 
pt·ocurcd the signatures thereto; and that the person who 
signed n11d made the required affidavit was not present when 
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t Ju• sii:mat u n·s ,r,·n· pr,wn n·(.L and h,11 l H<) pl•1·so1rn I k111ndt•dge 
,,f till~ nrntt,Ts in 1·t•h1tinn tht•rl'111. aud \\·hi1·h th,· lnnguag,· nf 
tltt• Jal\· ..!1•11i-]y indi,·at,•s. 11111s1 lH· l\·ithin 1ht! !1(' rsomil knO\d
Pd!!f' of such ;,!Haut·. H "·oilhl SPt'lll that tht'S1' eir1•umstnn<'t'S 
;r,nild J"('ll(lt'I' s11rli ii unmi11ntiu11 p,qw1· insuffh·it'i1t. hut., of 

<·mu·st'. the\-· dn J.Hlt np1w:11· 011 tlw fan• "f th l• p,lJl<'l' . It i.s 
11ff1·1·t•<l t" !;llll,r tlw a l!t•,!!t'd fads hy ,tfn(ln\'its ni.' I Ii,• 111·od1wt ion 
of ('1·ide1H' <' in nn.,· ,my that nrny h,~ requit·Nl. \\'hat is the 
nrnlit1J1·',.; d11tY in !'m,twvt hPrdn ':'' 

I will n•ply to. tl11•s<' q11Pstio11s in the onkr i.n whi1•h !'ht•.,- a1•p 

s11hrnitted. 
First. 'l' lw pPl'ePnt.age should h<e tigrn·<>ll 11n the votr for the hP:Hl 

of th e· tiPkr-t; that is to SH?. f<w the prirna1·y to lw hPhl this .nnr 
.Time ,th. it wonld ht' fig-11rPd on tlw YOt(' for Hw presidential eleetor 
,,·hose namP apN11·s fi1·st. on th<e hnllot. 

:-,'reoi,rl. "\\'lwn, a ;-otPr sig·ns two nomination pa1w1·s fo1· the nom
ination of camli<'latt·s for the smne offiPe, l1is name shonlcl not he 
c-onnte<l on Pithrr paper. 

Tl1inl. "\Vhrre the pcrsou ein·nlating· n nomination paper, nu<l 
who makes affidaYit ~,s to thp signatures thneon, also sig-ns said 
nominntion paper, his signi11g- wonld not make the llOtnination pnper 
illeirnl. hut his n,une wonld not hr, conntcd mnong- the sigm•1·s of 
rsaid papl0 1·. 

Ponl'ih. Undrr the conditions stated in your fom·th <p1estim1. 
the party making- the affidavit has not only violated the spirit hut 
the lettet' of the law. If, however, the nomination papers presc.mtc>d 
t l the county auditor for filing- appe::ir to be reg-nl11r npon tlwi1· 
face., it is hi~ duty to file them. As regards the filing of r10mina-

t . t'1e d11ties of the .c01n.1t.v nnditor arP p11rely min-na .rnn papers. , 
isteriaL 

Yours very trul_y, 
C II.\S. \V. J,YON. 

Assistant Attoniry Or,11cml. 

PRil\L\RY ELEC'L'IONS-°NOMJNATION PAPERS-l\fE'l'JIOD O~' 81.GNJNO

"Dr1'TO 1\1.\RKS".-Ditto mark:, may be nsecl to indicate resi
dence of a signer on a nomination paper. 

:\TR. F. D. :McKAY, 
· Dep-uty County Auditor, 

Adel, Iowa. 

Des Moines, Ma;v 26, 1910_ 

DEAR Sm: I am in receipt of your favor of the 25th instant 

• 
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enclosing nomination paper and asking ti, lw .-Hlvise<l ho\\. rnany 
names thereon shonld be considered legally signc>cl. 

The nomination pa1wr you enclose eontains t,,·enty names. the 
first two writing out their name and address, '' Adel. Iowa. ''. and 
the <;late, ";\lay 21. l!"Jl0," in full. The following fifteen persons 
signing their namPs did not write the address nor tlw date in fnll, 
but indicated theit· r esidence ''Adel. Iowa,'' and tlw date. '' .May 
21, 1910, '' by ditto marks. You wish to he advisl'd as to whether 
this is a suffit•ic•nt indi cation of address ancl date. 

Section 1087-alO of the 1907 supplement to the code, as amend1•rl 
by section 4, chapte1· fi9, acts of the thil't,v-third general assembly. 
requires that "each signer of a nomination paper shall add his resi
dence with street and number, if any, and date of signing." 

'l'he said section fm·thet· p1·ov1cles: '' For all nominations. al 1 
signers of each separate part of a nomination paper shall reside in 
the sam.e county.'' 

The pUt·pose of the statute is to enable those whose duty it is to 
pass upon the legality of the nomination papers to definitely locate 
the signers of the petition. 

''Ditto'' marks are to be read as a repetition of what appears on 
the line above them. and are as much a part of the English language 
as are punctuation marks, such as the comma, semicolon, colon and 
period. . 

In the case of llnghes v. Powers, 42 S. "\V. (Tenn.) 1, it is held: 
"They ( ditto marks) are often given an important, and 

sometimes a controlling, part in the constntction of general 
writings, and in the interpretation of legal documents and 
statntes and constitutions. Being regarded as a part of the 
language, the court will, of course, take judicial notice of their 
meaning." 

In the case of Steinmetz v. Versailles & 0. Turnpike Company, 
57 Ind .. 457, at 460, it is said: 

'' The nse of a double comma following the name of a sub
scriber to articles of association under the name of a specific 
locality, sufficiently designates such subscriber's residence." 

In the case of New England Loan & Trust Company v. Avery, 
41 S. W. (Tex.) , 673, it is held: 

" 'Ditto marks ' are generally understood to mean 'the same 
as above.' The statute requiring the inde~ to a judgment rec
ord to contain the names of plaintiff and defendant is satisfied, 
where the same party has been defendant in several actions, by 
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the writing of his name once as defendant iu the action fiI-st 
indexed, and the using of ditto marks in place of his name in 
the tit1es to the other actions." 

It is my opinion, therefore, that th(l ditto marks used on the 
nomination paper enclosed by you are a sufficient indication of tbe 
residence and date of those signing said paper. 

Yours very truly, 
CHARI.ES \V. LYO.N', 

Ass·istant A ttm·ney Gl'neral. 

PRIMARY E°LECTION-ME'rHOD OF VOTING FOR PRECINCT COMMIT

'fEEM.\N.-Names must be written in blank space on ballot. 

Des :\Ioi1ws, .June;{. HHO. 
HoN. FRANK NrMM0CKS, 

Ottumwa, Iowa. 

DEAR_ Sm: In your communication over the telephone yesterday 
yon stated that in several precincts in your county no one had 
filed an affidavit of ca11didacy for the office of p1·ecinct committee
man, ,md you wish to be advised as to whether it would be proper to 
print _the name of some person upon a slip of paper and paste the 
said slip on the ballot in the space left vacant for candidates for 
committeemen. 

In reply thereto will say that the 3:Jd general assembly provided 
that candidates for committeemen might have their names placed 
upon the primary ballot by filing an affidavit of candidacy at Ie·ast 
fifteen days prior to the primary election date. There is an ex
press provision in the primary election law (section 1087-a25, code 
supplement) that the names of candidates for. delegates to the 
county convention shall be written or pasted upon the ballot, but I 
know of no provision in the primary law which would authorize 
the pasting upon the ballot the name of a candidate other than 
candidates for delegates to the county convention. 

It is my opinion, therefore, that it would not be proper to paste 
the name of a candidate for committeemen upon the ballot, b·ut 
that such name should be written upon the ballot in the space left 
blank for that purpose. 

J7 

Yours very truly, 
CHARLES w. LYON, 

A..ssista,nt .A. ttorney General. 
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PRIMARY ELECTION-WHO EN'rITI,ED TO VoTE.-A person voting 
at a primary election must have the qualifications necessary to 
entitle him to vote at a general election. · 

ATTORNEY ,J. W. COREY, 

Spen('er, loll'a. 

Des Moines, June 3, 1910. 

lJE:.ui 8IR: I am in receipt of yom favor of the 2d instant in 
whi<'h von snhmit the following prop11sit.icms: 

·,'First. A man who moves from the state of Minnesota and 
is a citizen of the state of Minnesota, and of the United States, 
and on .June 7th, 1910. has actually I ived in Clay county, Iowa. 
for ninety clays or more , but not six months, but will on the 
day of general election be in the state for six months, with the 
intention of making that his home, c-an he vote at the primary 
election'? 

'' Second. A young man who is twenty yeai:s and ten months 
old on ,June 7. 1910. but will he twenty-one years old on the 
day of general election and was born in Iowa or the United 
Rtatcs, and has livc•d in Iowa for more thm1 six months, and 
in tl1e connty of Clay for more than sixty days, can he vote 
at the primary election'! 

"Third. Can a man who is a citizen of the United States 
and has lived in the state of Iowa fo1• more than six months, 
bnt moved to Clay county, and has been in that county only · 
forty days on the day of primary election, but will be a full
fledged citizen on the day of general election, can he vote ut 
the primary election?" · 

In reply to your inquiries will state that section 1087-a2 of the 
code supplement p1•ovides: 

'' The term 'primary election' as used in this act shall be 
~onstr11e<l tn apply to an election by the members of various 
political parties for the purpose of placing in nomination can
didates for public office. for selecting delegates to conventions, 
and for the selection of party committeemen.'' 

Section 1087-al provides in part as follows: 
«The provisions of chapte·rs three (3) and four (4), title 

six. (6), and cl1apter eight (8), titlr twenty-four (24), of the 
eode, shall apply so far as applicable to all such primary elec
tions, the same as general elections, except as hereinafter pro
vided.''. 
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It is clearly apparent that it was the intent of the legislature to 
make the primary election an ''election,'' and that .a person wishing 
to vote thereat must have all the qualifications neN•ssary· to entitle 
one to vote at the general election in NQvembt't'. ]t. is my opinion, 
therefore, that each of your interrogatories should lw a11swercd in 
the negative. 

Yours very truly, 
ClIARl,ES \V. LYON , 

Assista.nt .-lttm•nf>y 0-<'nrm/._ 

PRIM.\RY ELECTION-SELECTION OF DELEGATES TO COUNTY CONVEN

TION-METHOD OF VOTING. 

MR- ARTHUR SPRINGER, 

Wapello, Iowa. 

Des l\foinP.s. ,Tune 10, 1910. 

DEA_R SIR: I am in receipt of your lett.<'r of the !Jth instant in 
which you request my opinion regarding tlw mt,thoc] of voting for 
ilelegates to the county convention. 

There are two methods provided in section 1087 -a25 of the code 
supplement by which a voter may designate his choice of delegates 
to the county convention at the primary election. One method is 
by writing the names of persons of his choice in the blank space 
provided on the ballot an<l making a cross in the sqrnn·e opposite 
the name of each person so written. The other method is by the 
use of a uniform white paster or pasters containing the names of 
persons to be voted for as delegates. By the latter method either of 
two different forms may be used. The p~ster may contain the names 
only of the persons to be voted for as deJegates, and the voter 
shall make a cross in the square provided cm the ballot opposite 
the name of each person on the paster for whom he desires to vote, 
or pasters may be used upon which are printed squares opposite 
the names ·printed thereon, a_nd the voter may vote for· delegates 
by making a cross in the square opposite the numci of any person 
for whom he desires to vote. Marking of the ballot with reference 
to delegates or marking pasters to be attached to the ballot must 
be done by the voter himself while in the voting booth, or by some 
one designated by him where he is unable to write after he re
ceives the ballot and before depositing it. It is entirely improper 
and illegal for a voter to use a paster that has been marked either 
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by himself or so111c one fo1· him before he enters the booth, except 
that where a volCI' cannot. write he may request some one to mark 
his delegate t icket fo r him , but this must be don e alter he r eceives 
his primary ballot. l\ot 011ly must th e voter mark his delegate 
ticket in the rna11n er herein set out, bnt where the paster method 
is nsrcl he must atta ch the paster to hi s ballot while in the booth. 

Yours very truly, 
H. W. BYER-~. 

COUNCIi , PHOCEl; 1>1 Nt1S-ANNU .\I, lh:t•ORT OF C1T1ES--PUBLICATIOJ>'. 

It is option"! with council to have council proceediugs pub
lished. Ann11al report of municipality must be published. 

Des llfoines. June 22. 1910. 
MR. A . 1-1. SNU'F, 

Missouri Vnll cy , Iowa. 

DEAR Sm: J am in receipt of your communication of the 17th 
instant advising (1st) that your city council has for years refused 
to make nnd publish in any newspaper the finan,·ial affairs of the 
city ; (2d ) they have never mad,, a practice of making an estimate 
of the sim1s needed in each department for the ensuing year; (3d) 
they have for years refused to select an official paper in which to 
publish their ordinances. 

Section 1 of chapter 42, acts of the thirty-third general assembly, 
provides: 

'' J mmediately following a regular or special meeting of the 
cit~· or town council , the clerk shall , when so ordered by said 
coun cil, prepare a condensed statement of the proceedings of 
saiil council. int'iudiug tl1e list of claims allowed. and from what 
funds appropriated , and cause the snmc to be published in one 
or more newspapers of iieueral circulation, published in said 
city or town , or by posting- in one or more public• p1acesJ a~ di
rected by· said council.' ' 

It ha,~ been the ruling of this department that it was entirely 
optional with the council whether they should publish in a news
paper, or post in one or more public places, a statement of the pro
ceedings of the council. 

Referring to your third complaint, my attention has not been di
rected to any section of the code which makes it mandato,·r upon 
a city council to select an official paper in the manner that is re
quired of boarcls of supervisors. 
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Section 741-c. supplement to the code. 1907. however. makes it 
mandatory upon each municipality to make an annual public report 
and also provides that "said report shall be published ~ually ai 
t.he close of the fisca l year in at least two newspapers of general 
circul a_tion in sa'.d city or towu , as the case may be, but if only one 
paper 1s so pubbshed, then in one, and if none be published, th en 
hy posting a copy in three public places in said city or town ." 

. Parngra~~, 16 _of sectio~ 668, supplement to the code, 1907, pro
ndcs t.lrnt In e1fles of the firs t and second clnss. the council shall 
mRke an appropriation for all the different expenditures of the 
nit.y govemment for each fiscal year at or before the beginning 
th ereof. '' and further provides that '' the council of such cities shall 
advertise in at least two newspapers published in said cities for 
t hree weeks, two insertions for each week. for bids for furnishing 
all supplies of every kind for the several departments of the city, 
not required to be adverti sed for by the board of pnbli c works; said 
advertisements to be published two weeks before the beginning of 
f'a rh fis('a) year." 

T regard the provisions of paragrapb 16. section 668 and section 
741 -r·. supplement to the eo,le. rn07. as 111andn.tor.1·. and therefore 
beli eve that a proceeding by mandamus would lie to compel the 
council to comply "~th the law as set forth in the above sections. 

On this point see the late case of Clark et al. v. Lake, County 
Aud itor, 124 N. W., 866. This was an action of mandamns brought 
in Taylor county, Iowa, before Judge Towner to compel the county 
auditor to furnish copy to the local n ewspaper and was decided by 
om· supreme court February 17, 1910. 

Yours very truly, 
GEORGE CossoN, 

Special Cnr,.11.,e/. 

INTOXICATING LIQUOR-TRANSPORTATION- DRAYMAN.- Vfbere liquor 
. is shipped by express from ontsidc the state it may be delivered 
nt purchase1· 's r esidence by a drn,·111au ernJ)loyccl l,y exp,·ess 
rompan,•. sneh delivery being a part of interstate shipment. 

Des )foines. June 27. 1910. 
MR. H. w. TERRELL, 

Mt. Ayr, Iowa. 
DEA II S111: I am in receipt of your communication of the 23d in

stant requesting an opinion as to the right of a drayman to haul 
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liquor from the express office and deliver it to the residence of the 
consignee_ 

Our law prohibits the transportation of liquor between points 
within the state of Iowa. See sections 2419 to 2421, inclusive, of 
the code. The supreme court of the United States, however, has 
held that under the commerce clause of the federal constitution, 
liquor shipped fr?m one state into another sta~e i~ not su~ject to 
the state law until it arrives at its point of destination and 1s .there 
delivered to the consignee. 

Under the holdings of the United States supreme court, if some 
one in Mt. Ayr, for instance, should order of a liquor dealer in some 
other state a case of liquor to be transported from that state and · 
delivered by the express company to his residence in Mt. Ayr, it 
would be lawful for the draymau as a part of the interstate ship
ment to deliver the liquor to the residence of the consignee. If, 
however, the liquor is shipped to some point in Iowa and the owner 
goes to the fr eigh0t or express offi!;!e and receipts for if, and then 
places it in the hands of a drayman to be tran~ported to some other 
point in the state, I believe this would be transportation within the · 
state and therefore prohibited. 

Yours. very truly, 
GEORGE CossoN, 

Special, Counsel. 

OFFICIAL BoNns-SuRETY COMPANIES--'' CASH CAPITAL' '-Under 
the statute providing no surety company shall be accepted on 
any bond which is in excess of ten per cent of their '' cash cap
ital'' the words '' cash capital'' mean capital stock. 

MR. M. F. DONEGAN, 

City Attorn·ey, 
Davenport, Iowa. 

Des Moines, July, 9, 1910. 

DEAR Srn: I am in r eceipt of your commuuitation of the i0th 
ultimo submitting the following questions: 

'' First. · Has the city council or body having the approv
al of official '!>onds, the right to approve any bond in excess 
of ten per cent of the paid up capital stock of such company, 
or can such body approve a bond in excess of ten per cent of 
the paid up capital stock, but which is not in excess of ten per 
cent of the capital and surplus of the surety companyT 

REPORT OF ATTORNEY-GENERAL 263 

•' Second. Has the eit_v council or body having the approval 
nf offi <'ia l bonds. th t\ rig-ht. to npprovr a bond in excess of ten per 
t"fmt of the paid up cash eapita l. ( whetlwr capital stock or 
r•ap itRl and surplus). provided that the suret.v company fur
uisbed proof of ha.Ying r einsnred the ammmt of sneh hond in 
PXt·rss of sneh ten per cent '?'' 

The answer to these questions is governed by the provisions of 
se><•tion :160 of t.he code nnd sret.ions 1708 nn<l 1710, snppkment to 
the code. 1907. 

Section 360 of the codr provides in part that '' no such security 
shall be aeceptecl on any hond for an amount in excess of ten per 
emit of the paid up cash capjtal of such company or corporntion." 

T in<'linr to the view that whenever the words "cash capital" 
appem· in nny of the sections above referred to. tl1e_v rf\for to <'apital 
sto<'k and not me1·ely assets of the corporation . 

Rertion ] 710, however , impli eR that n company may insnre in an 
amount exceeding ten per cent of its paid up capital provided it 
shall ~einsure the excess of over ten per cent of the paid up capital 
in somr other good and reliable company; and fu.rther provides 
that "the restrictions as 'to the • amotint of risk a. company may· 
assume shall not apply · to rompanieR organi:i;ed to guarantee the 
fidelity of pr.rsons in places of public or private trust." ete. 

Wl1ile this provi~ion was in th P. codr of 1897 and also in the code 
of 1873, it was re-enacted into law by the thirty-first general as
sembly, Chapter 71, and is therefm·e the latest legislative pro
nonn <"ement on the qnestion. This lJeing trne, any provision of this 
statute which is in direct conflict with this and enacted at a previous 
time must be considered as repealed by implication. 

Your council, however, ought to feel morally certain that the 
surety c:ompany is perfectly good for the amount of the bond before 
t.hr.,· ap11rove the same. 

Yours very tru],y, 
H. w . BYERS. 

Eu~c1·wNs.--WoMEN Vo'l'ING. The failul'e to provide separate bal
lot boxes for women where there is hut one proposition to .he 
voted on will not invalidate election. 

MR. W . J. D1xoN, 
President Library Board, 

Sae City, Iowa . . 

Des Moines, July 14. 1910. 

DEAR Sm: You advise that at a speejal election held in your city 
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on the 12th day of July, 1910, the following question ·was submitted: 
'' Shall a free public library be established and maintained in 

Sac City, Iowa 1'' 
That the result of said election showed that 349 votes were cast in 

the affirmative and 161 votes in the negative; that at said election 
women with the necessary qualifications were permitted to vote as 
well as men; that no separate ballot boxes, however, were provided 
in certain of the voting precincts in said city for the ballots cast by 
the women, and no separate ballots furnished said women. 

You request an opinion as to whether the omission to furnish 
separate ballots and separate ballot boxes for women, and the fur
ther fact that no separate canvass was made of the vote cast by the 
women at the election will invalidate the entire election. 

In my opinion the fact that separate ballots were not furnished 
the women, no separate ballot boxes were used, and the further fact 
that a separate canvass was not made, will not invalidate the elec
tion, considering that there was only the one proposition voted upon, 
that no demand was made by anyone for the use of a separate ballot 
or ballot box, and that it affirmatively appears that if separate bal
lots and separate ballot boxes had been used, and a separate ~anvass 
made, it could in no wise have changed the result of the election. 

Yours very truly, 
H. w. BYERS. 

PUBI.JCATION-0FFICIAL No'i'ICE. Legal notic:ies should be published 
in English. 

VoLKSFREUND PUBLISiiING CoMPANY, 
Des Moines, July 15, 1910. 

Burlington, Iowa. 
GENTLEMEN : I am in receipt of your letter of the let instant 

11sking my opinion on the following question: 
"Is it lawfnl to publish an official notice of a city council in a 

newspaper published in the German language, if said notice is _ 
printed in English type in said paper? 

'' Is it lawful to publish such notice in the translation ( German) 
in such paper, so tliat the readers would understand the same bet-
ter?" · 

I cannot give you an official opinion· on this question and submit 
only my personal views. 

I believe that all legal notices should be published in the English 
language except where the~e is a specific statute authorizing their 
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publication in a foreign language as provided in section 441 of the 
Code. 

It is very doubtful if a notiec printed in English type in a paper 
that is published in th e Gernrnn tn1e would be such a legal 11oticc 
as the law contemplates. although in some states it has been held that 
this is a legal publi cation of a notict>. The question has never been 
determined by our courts. 

Yours truly, 
H. w. R YF.RS. 

M1NES.-Kind of oil for lamps used in mine. 

Des 1\foines. September 17, 1910. 
!\'!'n. :\l. H . BYERS. 

State Oil Inspector, 
Des Moines, Iowa. 

DEAR Sm: . I am in receipt of your communication of recent 
date reqnesting an opinion ns to whether, under section 2493 of the 
code, acetylene lamps are in violation of the law. 

~rrtion 2493 of the code provides .that: 
'' Only pnre animal oil, paraffine or electric lights shall be 

nsed for illuminating purposes in any mine in this state, and 
for the purpose of determining the purity of oils the state 
board of health shaU fix a standard of purity and establish 
regulations for testing said oil, and said standard and regula
tions, when so determined, shall be recognized by all the courts 
of the state. '' 

This section is ma~datory and no oil lamps may be used except 
those specified therein. 

Yours very truly, 
H. W , BYERS. 

TAXATJON.-Ta.xing of land contracts discussed. 

Ma. W. C. LF.ONARD, 

Rock Valley, Iowa. 

Des Moines, September 24, 1910. 

DE,\R Sm: I am in re l!eipt of your communication of the 14th 
instant reqllesting an opinion as to whether a contract for sale of 
land given in the fall with a. small amount of money paid, balance 
to be paid March next, and possession and deed then given, is tax
able as a credit. 
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The attorney general is not authorized to give official opm10na 
except to the various departments of state. I will, however, in an 
unofficial way, direet your attention to the authorities upon this 
question. 

The latest case by our supreme court is In 1·e Aasessment of 
Boyd, 138 Iowa, 58:J. It is there held that an enforcible contract 
for the sale of laud is subject to taxation as against the owner of 
the land, or one holding the same and having a pecuniary interest 
therein. 

It was held, however, in the case of [n re Assessment of Shields 
Brothers, 134 Iowa, 560, that a contra.et, which, by its terms and 
by the understanding of the parties thereto, was a mere option to 
purchase, was not a credit in the hands of t.l1e owner And therefore 
not subject to taxation. 

Yours very truly, 
GEORGE CossoN. 

lNTOXlCATlNU L1QuuR-CuNSEN'l' .PETI 'l'lON-SlGNA'.l'U&Es,-Names 

. of signers of a consent petition must be identical with such 
names on the poll lists of preceding election. 

MR. C. A. ROWND, 

Waterloo, Iowa. 

Des 1\foines, September 27, 1910. 

DEAR Sm: I am in receipt of your communication of the 26th 
instant advising · that you are now canvassing a ge11eral consent 
petition to operate saloons in the city of Waterloo, that the peti
tion in many places contains the signature of one man who signs 
two different names, either enclosing the name in brackets to indi
cate that it is the same man ,. or by using the word "or" or "by" 
between the 11ames; that a sample of sueh signatures so used is 
Henry Apple and Henry Apfel; that there a.re two sucli families 
in the city of Waterloo; that another instance is E . A. Swift and 
E. F . Swift purporting to be the same man. 

You re<1uest au opi~ion as to whether if the name Henry Apfel 
a_ppears on the poll hst and Henry Apple signs the consent peti
tion and thereafter puts the name Henry Apfel below the name of 
Henry Apple with a br3:cket or something to indicate that the two 
names are meaut for tlw same person the name IIeni· A 1 

' .Y pp e ean 
properly b_e countecl ou the consent_ pet_i~ion.. In other words, may 
one who signs the general consent petit10n m his .true name, but 
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who is advised that a similar name appears on the poll books, have 
bis uame counted by first writiug his t.rue name on the consent 
petition and then ,,Ti ting- some· other name nf like character below 
his trn e name with a hraeket. or something to indicate that both 
persons were meant to be one mid the same. 

· Ou1· supreme conrt in the cases of Porter t:s. Butterfi.eld, 116 
Iowa . 72:,: }'Vi1son vi;, Uo!islrrlt, 135 Iowa, 451, and the late case of 
Scott i·s. Naack e, 122 ~- \Y. G2-1, held that the names appearing on 
the <•onsent petition must be idcntirn l with the corresponding 
1rnmi·1~ rm tlw poll list if thl' »:tllll' are to h ::, ('Onntt•d . 

In the last case named the language of the court reads: 
" .And names nppcaring on t he petition that are not identical 

,rith the corresponding name on the po11 list cannot be counted, 
and this is clearly the dnd.rine of the Bohstedt. case as shown 
by the abstract. 

'' If the name of John Brown appears on the poll list, John 
Smith, who signs the con.sent. petition, has no right to first 
sign his true name as John Smith, mid then sign the name 
,Tohn Brown below and attempt to indicate th:it hoth nrr. 
.meant to be on<' and the same person by bracket m· othcrwis<'. 
in order to avoid the clear decisions of onr supreme court. 

'' Indeed, section 2452 of the code provides that '' the sign
ing the name of another to any statement of general consent 
provided for in the sections of this chapter relating to the 
mulct tax shall be punishable as forgery.'' etc. 

The law contemplates that one man shall only sign his true name 
according to his u~ual and customary signature upon the · con
sent petition, and it is not for him to say, when he signs his name 
.John Smith that per·haps the clerks at the last general election 
recorded his name as John Brown. I think this wonld be admitted . 
If, however, he is not permitted to sign two names which are en
tirely different, he is not legally authorized to sign two names 
which are somewhat similar, as, for instance, Henry Apple or 
Henry Apfel; or E. A. Swift and E. F. Swift. Henry Apple is 
r,learly not Henry Apfel and E. A. Swift is clearly not E. F. Swift, 
and there is absolutely no difference in principle between signing 
Henry Apple and Henry Apfel and signin~ John Brown and John 
Smith. 

Yours very truly, 

H. W. BYERS. 
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JURY LISTS--MADE UP FOR BIENNIAL PERIOD.-Under chapter 20, 
acts of the thirty-third general assembly, the lists are made up 
to cover the biennial period, and not for each year of such 
period. 

l,E MAR8 PRINTING COMPANY, 

Mason City, Iowa. 

Des 1foines, October 7, 1910. 

GENTLEMEN : I am in receipt of your communication of the 4th 
i11sta11t directing my attention to chapter 20. acts of the thirty-third 
general assembly, and requesting to be advised as to whether the 
lists to be selected for the panel of the grand jury and petit jury 
should include the 11.nmber of names specified in said chapter for 
nw.h year of the biennial period; or whrthcr the number therein 
specified is to cover the entire biennial period. 

I am of the opinion that the number of persons to be select.ed is 
to constitute the number for the biennial period, and not for each 
year of said period. 

Section 1 of said chapter provides in part that '' nu per.sou un 
the list of petit ot· grand juries shall be eligible to serve on more 
than one grand jury panel during the bien,nial period fo1· which 
the list is made." · 

This makes it clear that the general assembly contemplated that 
the list bc> mnde fo1· the biennial period, and that the number therein 
speeified is not to be selected for each year of said period. · 

Yours very truly, 
H. w. RYERS . 

S·rNrE WATERWAYS AND CoNSERVATION COMMISSION.-The entire 
appropriation is available for the use of the commission sub
ject to the officer's fees mentioned in the section. 

HoN. A. C. MnLER, 
October 14, 1910. 

(Jhafrman I Ott.-'a State lVafrrways and Con.~erva.tion. Cninmis-
sion, 

Des Moines, low&. 

MY DEAR SIR: Replying to your fa.vor referrin(J' to the appro
priation made by the legislature for the use of you; commission I 
have to say, tb.at the question you submit was fully covered b ih 
opinion given to your -commission at its first meeting and Y e 

11 • f . d . , your 
reeo eehon o 1t as state m your letter is correct. 
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The entire appropriation is available for use, limited only by 
the provisions of section 4 of the act, which provides that not to 
exceed $1,500.00 per year shall be paid to the secretary, and the 
further provision that the salary and expense of his assistants. if 
any are appointed, shall not exceed $1,000.00 in any one year. 

Yours very truly, 
H. w. BYERS. 

H,AILROADS-FREE 'rnANSP0RTATION.-A railway company may issue 
free passes to officers. of another company from which it leases 
a line. 

JUDGE GEORGE H. CARR, 

Des Moines, Iowa. 

Des Moines, October 22, 1910. 

lVIY DEAR SIR: In response to your request for an opinion as to 
whether or not the officers and directors of the Mason City and 
Port Dodge Railroad Compapy are en~itled to free transportation 
over the lines of ib! lessee, the Chicago Great Western Railroad 
Company, within the State of Iowa, I have to say that I am of the 
opinion that the granting of such tran.sportation would be within 
the spirit of the so-called anti-pass act, and would not be illegal. 

Yours very truly, 
H. w. BYERS. 

BLEC'l'lONS--CANVASS OF VoTEs.-Under section 1138 of the code; 
judges of election do no.t have authority to begin a canvass 
of the vote until the poll is closed. 

Des Moines, Iowa, October 27, 1910. 
HON. JOHN F. DALTON, 

Manson, Iowa. 

DEAR Sm: I am in receipt of your letter of the 25th instant re
questing me to advise you as to whether it would be legal for the 
election board to begin a canvass of the votes before the poll is 
closed. · 

I do not think that under our statute the ballot box should be 
opened for any purpOf!e u~til. the poll is closed. 

Section 1138 of the code reads aa follows: 
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" When the poll is closed, the judges o( clce lion shall forth
with , an d wilhout aUjourumcnt. ca 11n1ss the ,·otc rmd ascertain 
th e result of it,, comparjng the poll li sts and ·orrerting en ons 
1.hcr,• in. l,11,·h ,• lerk shn.11 keep a t.ally list of the count. The 
ea nvass shall be public, and each ca nlli datr sha ll rece ive c redit 
l"nr the number of \'otl's co unted for him. The candidate re
ce iv ing tile hi ghe8t. 111m1hc1· of votes, if for au office in that 
pL'eciu ct a.lune. shall b,-~ dcc la.red elected, and judges shall 

. issue ce rtificates accor;dingly. ·' 

In addition to the ex press d.i1·ection in the section above (1uoted 
that the board shall commence tl1 e canvi1ss of th e vote whe" the 
poll is closed, there is the further objecti on t,i the plan suggested 
by •you that all of th e judges of elect.ion are rcq llircd to be present 
during the time th nt the voters ar·e casti11g th eir ball ots , so that 
no pa rt of the board could be absent from th e polling place fo1: th <: 
purpose of canvass in g the ballots all·etu]y cast. 'L'hen, too, the sec
tion nbove refe!Ted lo requires the cauv11. ·s of the vote w be public, 
so that. under the plan suggested by your board the public would 
be ru:lvisccl at 11ll times as to the result of tJ10 ballot, and yoll can 
readily see that where n co;1test between ca ndid ates was c lose in a 
preciuct there would he qnit11 an i.nce ntive fo1· candidates and 
poli tical worket'S to resort to corrupt. practices in attempting to in
fl uerwe vote I'S. 

Yours truly, 
H. W. BYEl<S. 

BANKS--EXAMINING CoMM ITTEE.- 1,hc examinin g ·ummittec pro
vided for by section 1871 of the code sho uld be made np of 
members of board of dil'ectors wlio arc 11ot in active charge of 
the bank. 

MR. P. J. KORTH, 

Earling, Iowa. 

Des Moines, October 29. 1910. 

Mv DEAn Me. KORTTI: I am in receipt of your letter of the 
26th instant requesting me to give you an opinion on section 1871 
of the code, which relates to the selection by the board of directors 
of each state and savings bank of an examining committee, and you 
desire to be advised as to whether the president and cashier of a 
bank, being also members of the board of directors, should be se
lected as members of the examining committee. 
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TJ1e cvideut. object of the st.ntut ~ rcfened to l.,y yo u is h) enable 
1he board of d.trcctors to uc >t.dviseJ as to the eondition of the bank 
and that this r-ommjtt ec shou ld act ,1s a chec k on the officers of th; 
lrnnk who are in active d1argr and 111 unagcment of th business of 
such _ba'.1k, so that l do 11ot believe it would be proper for any one 
who 1s in charge to be unmccl ou tl1e cxnmiuin g committee and 1 
brlicvc thnt in many instan ces whc1·c a cashier or pres ident. h1as been 
,mined as a rn crnher of lhi~ ,•urn1nitt cr.i. the stat,· :111tlitnr·i;; offi1~,. lrns 
r<>qw~s ted thnt a. change br mmlc un t.he committee . 

YoHrs truly. 

1-J. W. BY»RK 

STA'l'E DRAINAGE .\NO \VA TEH.WAYS 0olUUSS10N- PUBLICATION OF 

.i\NNl.JAJ., REPORT.--a'he <•OJmlliss ion has the power under the _ 

act creating it to publish u. report. 

Des Moines, November 15, 1910. 
MR. LISLE V. HITES, 

Sec. Iowa State Drainage, Wntcrways and Conservation Com., 
Des Moines, Iowa. 

.\IY DEA!l Sm: I beg to Mknowledge receipt of your letter in 
which you request my opinion as to wh~ther or not the Iowa State 
Drainage, \Vaterways and Conservation Comm.ission bas the power 
under the act creating the commission to publish its report in book 
form and pay for the same out of the funds appropriated for its use. 

. In response thereto I have to say that in my opinion the commis
sion not only has the power to publish it.a report in some permanent 
and convenient form for distribution and pay for such pllblication 
out of the appropriation made in the net referred to, btlt it is its 
clnty to do so if sufficient funds nre available for such purpose. 

Sec opinion on page 230, Attorney General 's Ueport for 1909. 

Yo11rs very truly, . 
II. W. BYERS. 
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, ,~t:i-;O 11 ~· 1.'1u 1:-. :,.-H1rn_1 T o ts· C I'rms A1'D ·row1's TO .REGU LATE ev 

ORDI NAX<'E.-- [ f :u.1 ordi1 1auce rcgn lnting s peed of trains within 
lh e li mi ts uf a c ity is rensonablc anti necessa ry Lli e courts will 
hold i t ,·a l id :u1d t·uns't it ut ional. 

Des Moi nes. Iowa, No,·ember 30, 1910. 
MR. AL IJ"J<T IIK\D, 

,Jcftc1-son, Iowa. 
DEAR S m : 1 dcf"c n ed ,w s ,,·e riu g y our letter until it was possible 

to g i\'C th r mRt{C'r proper (•nnsidcrnt i, m. 
Section 769 of the Code provides in pnrt th at "cities and towns 

shnll bavc pO\\'C' l' t.o regulate the s peed o f fr i:l in s a 11 d locomotives 
on railways running- over 1h e stl'eets or throug h t lw limits of the 

city or town," 
This section lu!S bee11 construed by our s up reme court in three 

or four cases; in some, the ordinance passed p urs uant to said sec
tion wns held in,·n lid wl1il e in others, it was held va lid, the test be
ing as to wh ~t her o r not the ord inance unde r Rll the c il'curus tances 
cons iderin g th e population of the town, the questi on of finances , 
•the question o[ location and danger anti th e amount of traffic, 
was ,-easona ble. 

It was held in one case that on ordinance prohibitin g a train 
from movi ng more tlurn at the rate of fo ui.· mil es an hou r was un

. rcnsonnblc; and it was held in another ~nsc that an ordinance pro
bibiting truins f,:orn moYin g more tlrnn at a r at.c of speed of ten 
mil es per hour through the city limits \\'US not n nrensonable. 

The outhorit)' for· municipa lities to pass sueh orclinnnccs and for 
the s1,atc to puss n. lnw iLt1thorizin g th e sam e, is fo und under the 
police power·. ft mnst. however, be borne in mind tlr at these tnmk 
lines nre en gaged in interstate commerce and that no state has the 
right to burden, regulate or interfere with interstate commerce, and 
hence in ord er for the ordinance to be valid it mnst be entireiy 
reasonnble and justified by the facts. In other words, under the 
police power in order for the same to be valid and constitutional , it 
must be shown that the ordinance is n ecessary in order to protect 
the lives, safety and welfare of the people. If it is reasonable and 
necessary in my opinion it will be valid and constitutional. 

See-
Larkin v . B. C. R. &; N., 85 Iowa, 492; 
Ibid, 91 Iowa, 654 ; . 
Meyers v. C., R . I . &; P., 57 Iowa, 555; 
Cfocfonati, New Orleam &; Tezas v. Ky. , 17 L . R. A. (N. S.), 

561; Note. 
Yours very truly, 

H. W. BYERS. 
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~ ,1.c•ON:-:- 1\u~1B.ER T11 ., -r !> l.\ r 0PEK.\ TE. '.'\ un,li t•r of s9 Joo:1s that 
may opc ra h• a f tC'r .July 1 . 1!) 11 , guv,·r11 cd liy l'haptcl' 1±2. acts 
of tl u• t hi1 t~ -tltird g4•n crn l as.';;cmbly . 

:\!H. \ V ll,l ,l.\ M l' t l.\~l!.H:ti L.\I :\, 

Cnlar H.1 pids, IuwH . 

Du.,; :Xl oi rws. D1•(.!11mber 5. 19 10. 

Hv lh::.,n Sw : Hr p!y ing- 10 )'Oill' It·! ln ti[ DcPl1 :11 i,er :lLL l have 
t11 sa.v I hat l a111 of the opinion I hat ~·01 1r city comwi l. in the passage 
of !'r~olu ti ons of c•1·11 scnf- for th e ope, r:1t io11 nf snlouns under tbr new 
pet iti ons of con sent whit·h m ust lie fH' l~nretl 0 11 ur i)(! forc ;J uly 1, 1!1 1] 1 

will be controll ed by cl1apt er 142, acts of the th irty- !11i,·d general 
nssembl y ; that i s to sn,v . thn t aftr1· lhat timr tlu· numhcr {' :'l nnot 
('Xl'Cecl t he n11111hrr prov ided for in that :1e·t. 

Y ours \ 'l!l'Y tr uly , 

II . II' . Br>:RS. 

~., 1..uo r,,;s-CoK ::;t;:-;i T P.1-.:TJ'l'lON-CANV1\ ~':> BY Bo.,1tD UF 8un :uvJSOP.S 
- •rm, B O,\RD ].fay ADJOURN F «o~r T H;; D,,v F1x>:o POH TRE 

CAN V.\ ~'-= I NO ( W A CONSE N T P ETITION '1'0 .\. LATER DATE. 

Des ~foin •s, Jowa, December 14, l.fllO . 

~fo. I. N. TA YWH, 

Oska loosa, Iowa . 

~1v DEA it fl rn: In response to your inqui ry, I Imo\\' of nothing 
in the rnul<•t law thnt would prevent the board of supervisors from 
11tl.iourniu g from the tlny ftxed fo r the canv11ssing of a general con
srnt pPtitioi:i to a htt<•r ch1y for the pul'p0se of mRking such cunvaiw. 
All th at th e statute requires in this respect is, thn t n.ftcr proper 
notic.c the canvass must be a public one and at a regular meeting 
of the board. That an adjourned meeting is simply a continuation 
of the regular meeting wus decided and fully settled in the c88e of 
B1,tterfield 11s. Treichler, Judge, 115 Iowa 328. 

. Yours very truly, 
H. W, BYERS. 
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Bo.\lm uF ::; 1· pr:1n- Jl-iO H::;-H J,_;ouclNG t,:; u .MBEK FnoM F1vE TO THREE-

\ \"11 t-;N (' 1u ~ (; I•: H Et.:n :"111:;.;.; EFP-":t:TJ n ;.- \Vhc rc at a gc111Jrn l 1.•l c1•

t iL111 th L· p1·upu~i tio11 to 1cd11cc 1hL· 11umher of members o f th e 
1,oard fro1 11 tivp to l lil'• 'l' 1·ru'l' il,'S, Ill<· 1111' 11d 1c' t'Ship ii;. r etl11 (•r d 
wlw 11 th e h'rn1s nf' two o f the 111embc1·s expire. 

Des ) fnirws. Dcr·,•111he1· ~~- .1 !1 111. 

Uo L" J', ·n· .\ TTOIL\l E'.\' J•1 • 1-~. J I UNTER. 

Hockwell Cit y , ] nwa. 

IJE.\lt Rm: I :1111 in r ecL•i pt_ of :r1i111· f•o11111tunil'alion of th•· ::!:2d 
11lt.i rno nch·is in~ th a t Calh oun ~o unl,,\· has had five s 11pc n •iso1·s 
elect ed from supe rvisor d istricts; t h11t thrc•e mr n were elected nt 
t.he ~ ovc•mlw r ~1,..•11('1·al elect ion. onf' of whi r h ass11 rnrs his duti es the 
first of lht~ yen.r . and t lw otlH•r 11 ot 1111til a ycnr Jole r· ; thut dnrin:; 
the sunm, cr- of 1!)10 a peti t ion was fl ied hy the l'cquisitc 1rnmbel' of 
vote rs ;.1s ki11g- that the board of :sup1·1·\·isors Le rcdtu.:cd f rom five 
tn thrt'e memhcr-s. sci i, l 11w1nlH•r~ to lw 1·l<1c ted at lnrgc: that 1 he q ues
t inn was dnly s11 hrni th ·d ;ind t he SH1111• c·arri 1..·d a.t, t lw last g-Pn('!'fll 
f' le<•tio11 . 

Yon r ,~qm .. st 1111 opi nion ;1s to when thf' l'l1tlt1 C' tio11 hc<-tlllll'S l'r
fl'c tive, HrtLl if the same hr-c= onws 1~ft"r-din~ at once., i11 whnt ma nner 
yoII dt•lc rrnine tlw 1111·rc nwr11be rs who .ire to serve and I.h e two whn 
are to he excluded . 

If the nbolition 111,cl b,•cn nmd,· l)y a vot e of the peop le ;cud " 

reso lution hy the hom·d cl11l .v pnssccl prior to the time th p thl'ee 
lllL'mhr rs wC'11' c1Pr1cd t n offh•e, theu th e r L1dn etion wou ld hr made et 
on<•e f'Vf'll t houg-h tlicy had been prt•vions ly u omirrnted . 

Stale us. f'arkri ·. 125 N. W .. SG/j; 
L«liart vs. 1'ftn1111,so 11 , 140 loll'n. 298. 

Hut sine,• the meu ha,·,, bern dtLly clrcteu, I nm of the upiuiu11 
tl,ot. the chnugc will not t>1ke place u11til th e terms of two of the 
members cxpfre. lu r asc the proposit.ion to in ·rease I IH : 1111mher 
should lmve rarri r d , th,• chnll!'C woul d 11ot beco me effective until the 
n rx t ~rn ernl election . a nd this same principle will apply, in my 
·opiniuu. in tho instn nt <'nae in which the number wa.~ d ecreaseU . 
This position is fu1·thrr strcng-thrncd by section 41!1 of t he couc, 
whi<'h provides: 

"Any county ma y be redistricted. as 1>roviclcd by t he three 
preceding secti ons. on ce in every two years, nnd not oftener , 
and nothing herein contai ned s}rnll be so constn1ed a• to have 
the effect of lengthenin g or d iminishing the term of office of 
any member of such board." 

Yours very tru I y , 
GEORGE CossoN. 

REPORT OF ATTORNEY-GENERAL 

Ul''t-' JC~~~\i\1111-; ~ ·_ra:.:~ :\-1 U l-' 01-"1-'I CE BECJN:--.- t·nder l'haptcr (;8, acts 
uf 1 hlf'ty-th1 rd l.iPne t·a l .AsscmlJl_y-1 pro\· idiu g- th at. the :cl'm of 
offi ce o f all ollicc r·s elected at a g-c ,w ral ekc:t ion sh;!\\ conunc nce 
on ~he sccon~l sc1•1ilat· day of .Jnnuary, t l1c tl' rrns vf sue h offict•rs 
1akm g- offict• 111 H)1 l sha ll tommentc .J.-11111 ar_v :3, HI U . 

lJcs ;\foi11 1•s. December 29, 19 10. 
.\ I 11. ~ - M. (;1\1;-;w~1.1.., County . I 11r/ilor. 

Ulenwuod. lown. 

JH~AI~ Sm : I mu in rel'ei pL uf yc.Hlr l'Um11111nil_:.ut.iu.11 of t he 28th in
s1ant , rcq11 cst i11 g a11 op ini1rn as 1v th t• dutc 011 which t he second 
secular day in Jan11 n1·.v falls u11dr r th e provisions of ehapter 68, 
nr l s of the Thirty-third Uc11 eral .Assembl _v. 

l11 reply will say t liat a ll uiii c.:c r-R I l.H)JHL-, rec ite t he Lime the tent1 
of om~ c.:o rnmences. rrhe cE> rtificaks 0£ elec tion gl ven t-o the va rious 
elcr:tive officers speci fy t he elat e a t wh i,·h the tcl'm of office com
m erwr.s1 an d th e lrg-11lity nnd validity of the ac.Uons of officers may 
dr pc·nd 11p11n whethtlf' or •not th e.v are de .i 11re officers as well ~s 
d,• [ad o officers. 

For· over a half century th e law provided that, " The term of 
office• of all office rs chosen at a general election for n full term 
slia ll commence 011 th e first Monclny of J un uary nex t therea fter, 
exc,~ pt when othc nvi se p1·ov ided by t he cons titution,'' etc. 

Revision section 462; Code of 1873, section 576; 
Code of 1897. sect.ion 1060 : Supj>I ment to the Code. 1907, 

section 1060. 
The law, however, was amended by the 'l' hirty-third Gene ral 

Assembly. See ehnpter 68 , acts of th e 'fhirty-third General As
sem bly. 

As amc.ndccl the ln.w now rends: 
·' Th e term of office of nil ofllcers r hosen at a genera l elcctio11 

for H f ull t crn1 ~hnli comrnence on the second secular day of 
,January next thereafter, except when otherwise provided by 
the constitution or by statute," etc. 

Th e second sec ular clay in Jannary, 1911, falls on Tuesday, Janu
ary 3d, at which time all elective officers chosen at the general 
election for a full tenn should commence their terms of office, except 
when otherwise provided by the constitution or by statute. 

Yours very trnly, 

GEOROE CossoN, 
Special Ct>UMel . 
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Po1 ... 1cE AKD l•'11u:!'.rnK-D1s,,BLEo-l-'ENSJONs-FuNo, How 1'fADE UP. 
- A II rewards, fees, gifts, etc., to fire or police departments 
shall go into pcnsioll fund. Fees of policemen as witnesses in 
mattf' r within officia l knowledge shall go into fund. 

D1\:-; ~loi ncs, Juw;i , l>e<'<' lllhPr :-n. lino. 
~fR. F. 'l'. '!'RUE. 

Cit y Treasu.rt r. 

Council Bluffs, Iowa . 

IJ>:AR Sm: I am in receipt of yours of the 30tl1 instant respect
ing pensions for disabl ed and retired policemen. under chapter 62, 
nets of the th irt y-third genera l ussembly. 

The pro,·isi on in section 4 thereof that '' all rewards in money, 
fees. ~ifts or· ('molumrnts of ever.v k--ind or nat ure that may IJe 
p aid to any police d epartment or any nwmber thereof • • • · • 
shall be paid into the• said fund and beeome " part thereof," is 
probabl.,· sufficient ly ,•omprchensive tu include f ees paid t o a 
policeman fot· t<'st-ifying- in regard to a matter c-omin~ to his 
knowl edge in the discharl!e of his official duties. and the trustee., 
of the fund would have no diserctionru·.v power in th~ matte,· of 
gra11tin g- cxccpt·ions to the 1"11l e. 

I am of the opinion that the provisions in section 5 of tue act 
arc intended as prospectiw ,rnd could not apply wh r re the inju r_,. or 
,li!,::i hl ement oc<'111·rctl prior to 1he passa{.!r of the act. 

Very truly, 

H . W. BYERS. 
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