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To the Tionorable B. P. Carroll, 

Governor of Iowa : 

STATE OF IOWA, 
DEPA R'l'J\CENT OF J USTI CE, 

Des Moine.,. 

Purs11 nnt to t he p rnv isions of cha pter 9, acts of th e Thirty-third 
Genera l Assemb ly. T hereby snbmit to you a r eport of the business 
tran acted by th e Department of Justice dttriog the years 1911 
and 1912. 

Th e; t·f' a.re ,ww pending in this departm nt 98 cases, 39 of 
w11ich a.re crim innJ cases pending on appeal in th e supreme cou rt 
and 30 eivil c•ases. 

,I t th e beg in ning of the term there were 72 civil cases pending 
and 37 crimi nal ca. cs. During lhls time 82 new civil eases have 
been inst itu ter! and 118 crim inal cases; 47 of the civil cases pend­
ing al th e l>cgi1rn ing of th e term ha.ve been di posed of and 36 of 
the new cases. mu king a total of 83 civil cases disposed of during 
the period. All of the erimiual cases pend ing at the beginn ing of 
the term have been d isposed of a.nd all of the new cases appealed 
hu,· been decided except 3~, making a total of 199 argued and 
d isposed of during the term. 

Of th e 116 cri minal cases disposed of , 108 were appealed by the 
defenda nt. Of this 108, 76 were affi rmed, 24 r eversed and 8 dis­
missed. Eight coses were a ppealed by the state, four of which 
were reversed, three affirmed and one d ismissed. 

The number of criminal cases appealed during tbe past two 
years is substa ntially what it was during the previous biennial 
period . 

O,•er a thousand opinions have been g iven during the past two 
years. A considerable number of these opinions wer e official in 
nature and given lo the state departments, which were not listed 
as offic ial because tbe question had been previously passed upon or 
was not considered of sufficient importance to class as official opin­
ions. Included in this list is a very large number of opinions 

'given to county attorneys. 
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The department has refused to give opinions to private persons, 
but inasmuch as the attorney general has supervisory powers over 
county attorneys, we felt that it was not only the authority of the 
attorney general but his duty to give opinions to county attorneys 
whenever in his judgment the proposition submitted was of such 
a character as to be of s tate-wide importance or · interest. 

Over n ine thousand letters have been written during this period 
which were of such importance as to be copied and become a part 
of the permanent records of the office, and at least two or three 
thousand letters have been written, circular and otherwise, which 
are not included in the above list. 

The general demands upon the department have very greatly 
increased during the past two years. 

'l'he large increase in the demands made upon the -Office is of 
a civil nR.ture, and a universal demand for a general enforcement 
of all of the laws of the state. An unusual number of complaints 
have been made to the department concerning t he enforcement of 
the road and dreg law and the law relating to the cutting of 
noxious weeds. 

Of the civil cases disposed of, two were argued in the supreme 
court of the United States, both oral and written arguments being 
made by the attorney general. 

STANDARD STOCK FOOD COMPANY VS. H. R. ·WRIGHT. 

The case of the Standard Stock Food Company vs. H .. R. Wright 
involved the constitutionality of chapter 189, acts of the Thirty­
second General Assembly, designated as the commercial feeding 
stuffs act, which is nothing more nor less than a pure food law for 
animals, including a provision for pure seeds. This case was of 
much importance, not alone from the amount of the fees collected, 
but because it determined in ,a. large way the power of the irtate 
to protect her citizens under the police power. A number of states 
had passed a similar law patterned after the Iowa law, and those 
cases were all pending in the United States circuit courts, and by 
agreement they were to await the outcome of the low.a. cases. The 
constitutionality of the law was assailed upon many grounqs. It 
was especially argued that that part of the law which provided 
for an annual license of one hundred dollars in lieu of an inspec­
tioh fee was unconstitutional upon the ground that it was a bur­
den upon interstate commerce. The supreme court of the Unit:ed 
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States, ho,rever , hel d the law Yalid iu cYcry p nrt icnla r. This was 
the fi rst t ime th nt. an ..:-\meri ca u cour t of las t reso rt had sust ained 
a law p ,1.ssed n uder the police power of: th r state 11 s an i nspcction 
la,,·, ,Yh erc th e fee ,,·as prescribed annually and in a lump sum 
instead of a definit e fee bein~ fixed according to th e qu antity of 
goods inspected . H er etofore it hacl always lwen held t.hat a law 
of this nature offended ag-ainst the commerce clause of the federal 
constitution in that it amounted to a tax or burden upon interstate 
commerce. 

Under this law the state has collected over $62,000.00. 

STATE OF IOWA VS. J. N. JONES, MAR.SHALL DENTAL MANUFACTURING 

COMPANY. 

Another case argued befo1:e the supreme court of the United · 
States is entitled the State of Iowa vs. J. N. Jones, llfarshall Dental 
Manufacturing Company, commonly known as the Goose Lake 
case. It was contended by the Marshall Dental Manufacturing 
Company that non-navigable meandered Jakes passed under the 
Swamp Land Act. If this principle were once est.ablished sub­
stantial1y all of the lakes of the state would pass from the juris­
diction of the State of Iowa into the hands of private parties under 
the Swamp Land Act, and our people would be compelled to pay 
toll to some private party for the purpose of boating and fishing. 
The contention of the state that it had jurisdiction over all non­
navigable meandered lakes in use and trust for all of the people 
was upheld by the lower state court and the supreme court of the 
state of Iowa. The case having been submitted last term to the 
supreme court of the United St,ates, a decision is anticipated in the 
very near future, and it is predicted that the contention of the 
state will be upheld• 

STATE OF IOWA VS. FAIRMONT CREAMERY COMPANY. 

The constitutionality of the unfair discrimination law was at­
tacked in the case of State of Iowa vs. Fa-irmo11t Creamery Com­
pany. The law was held unconstitut ional by the lower court, but 
our supreme court in an opinion filed December 18, 1911, reversed 
the lower court and sustained the constitutionality in every re­
spect. 

"This case was decided In favor of the State January 7, 191B. 
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This is very important as it indicates the extent to which the 
legisl~ture may go in an effort to control and regulate trusts and 
monop olies under the p olice power of the state. 

IL F. SCHULTZ VS. C. J. PARK.ER. 

In this case the supreme court of the state also sustained the 
constitutionality of the anti-pass law. 

Durin n- this administTation no law of the state of Iowa has been 
held unc"'onstitutiona1 either by our own supreme court or by the 
supreme court of the United States. 

STATE OF IOWA VS. ENOS MOYERS. 

The case of S tate of Iowa vs. Enos Moy ers, decided by our 
supreme court June 25, 1912, is important for the reason that it 
determined the jurisdiction of the state over the wat ers of the 
Mississippi river. It was held in that case that the state of Iowa 
had jurisdiction over the r iver to the Illinois shore and not merely 
to the' center or thread of the stream which marks the boundary 
of the state. 

K. K. K . MEDICINE COMPANY VS. H. R. WRIGHT. 

'rhe concen trated commercial feeding stuffs act was also attacked 
in the district court of L ee county in the case of K. K. K. Medicine 
Company vs. H. ll. Wright upon many grounds and Judge Wm. 
S. Hamilton sustained the validity of the law. 

A great deal of the time of the department bas been taken up 
in the trial of rate cases in the lower federal courts and before 
the interstate commerce commission of the United States. A sub­
stant ial r eduction in the express rates was made by the railroad 
commission of Iowa and t he same was promulgated on the 31st day 
of December , 1910. The complaint in this case was filed by former 
Attorney Gener al Byers and Mr. V.Trightman , Secretary of the 
Manufacturers' A ssociation . 'rhe contentions of complainant were 
found to be true and the railroad commissioners promulgated 
what is known as express order No. 2. The express companies 
.attacked the validity of the rates promulgated by the board of 
rail road commissioners in the United States circuit court. It was 
alleged by the companies that the commission had made a reduc­
tion from 10 to 15% in the express rates and a special complaint 
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was made against the twen ty eeut minimum iuaug-n rat ed b? the 
commission . This case was heard befor l' J udge ;\ l(•Phel's110 re­
sulting in a ver dict for the state, t he rest raining: ol'der w:1 s dis­
solved and a tempora ry inj unct ion denied . 'l'he atto rn l'Y genera.I 
also :-1pp ear ed .as inten enor in t he p roeecdi ng ins t i tnt ed bcf01·c 
the interstate conrmeree comllliss ion of the Unit.cd States concern­
ing t he rat es and pract ices of t he express compa n ies doing in ter­
stat e busin ess between Iowa and oth er states in the Union. A far 
reaching decision was han ded down in that case by Commissioner 
Lane which no t only materially r educed interstate r ates but cor­
rected many abuses p reva lent in the expr ess business. A very 
grea t deal of time was consumed in the prep arat ion of these cases. 
A vast amount of labor is necessarily required to prepare a.ny 
rate case. 

During this biennial period what are known as the interior 
Iowa rate cases, the Miss issippi river cases, an d the Clinton Sug.air 
Refining Company case have · been heard both before the com­
missioner and the full commission at Washington, D. C. A de­
cision favorable to the state has been received in the Clinton Sugar 
(Refining Company case. This case was prepared and a rgued by 
Judge H enderson , commerce counsel, and Mr. Robhins of thia. 
department. The attorney general and his ass istant, Mr. Robbins, 
Judge Henderson and Dwight Lewis represented the state of Iowa; 
Mr. Thorne and Judge Henderson represented the railroad com.mis. 
sioners; and Mr. "Wylie and Mr. Guernsey, who were specially em· 
ployed to represent the Greater D es Moines Committee of the 
city of Des Moines, also represeuted the state of Iowa in the in­
terior rate cases and performed an unusual amount of valuable 
service in the prep.aration and submission of these cases without 
receiving any compensation at all from the state. 

A number of rate cases are now pending in the federal courts, 
especially the coal rate cases. To secure the proper data to be 
used in the submission of these cases will require a vast 
amount of time ·and the expenditure of a considerable sum of. 
money. The legislature has not appropriated a doUar to the at­
torney general to be used in the preparation or submission of 
rate cases, and contrary to popular opinion , the act creating the 
office of commerce counsel not only placed no responsibility upon 
the commerce counsel to ,appear in any of the courts in the con­
test of rate cases, but it gave him no authority at all in the courts, 
.and not even authority to appear before the . interstate commer~e 
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co11:mission, except when directed so to do by the board of railroad 
commissioners, and then, to such extent only and in snch manner 
as the board determined. The only authority given to the com­
merce counsel where he might appear on his own initiative is be­
for() the board of railroad commissioners affecting rates wholly 
within the state of Iowa. 'l'he attorney general, however, held in 
:m opinion to the board of railroad commissioners that whenever 
it did not eonflict with his duties expressly enjoined upon him 
by chapter 94, acts of the Thirty-fourth General Assembly, be 
might on his own motion appear in the federal court in the trial 
of rate cases with the consent of the board of railroad commis­
sioners, hut his a ppearanee can in no wise conflict with the author­
ity and duty imposed upon the attorney general. 

A physical valuation of the trunk lines of the state is imperative 
· both as a .basis of fixing the rates and also as a proper basis for 
· taxation. 

REMOVAL OF DERELICT OFFICIALS. 

Proceedings of . removal have been instituted against a number 
of supervisors for a wrongful use of ro.a.d and bridge funds and 
maladministration in office in general. A great deal of time has 

. been devoted to the preparation of these removal cases in the se­

. curing of data. In each instance the Department of Justice has 
co-operated with th0 state highway commission at Ames. We have 

. also had the assistance of Prof. Lambert, bead of the engineering 
-department at Iowa City, and had arranged for other experts in 
the trial of these cases. Before the final hearing, however, each 
supervisor ,against whom suit was brought or about to be brought, 
resigned. In one county alone cl'Ver $25,000 was ret11n1ed to tlrn 
county treasury and the saving to the taxpa.vers generally over the 
state by reason of · a change in business methods has amounted to 

· many thousands of dollars. 

A removal c.ase is now pending against the mayor of Harlan 
. for misconduct and maladministration in office, neglect and re­

fusa.l to perform the duties of his office and intoxication. The 
. merits of this removal bill are no longer debatable and what has 

been accomplished under it in the state of Iowa is so well known 
-that. no reference ,will be made thereto. 

· 'i'hese are but a few of the important cases argued by the Depa~t­
ment of Justice during the past two years but they indicate the 
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scope of the work of the department and the importance of the 
work as it affects the public welfare of the state, not only the 
mora l and social ,Yelfare which is of primary consideration , but 
also the property rights. 

It lws been the aim of the department to enforce all of the 
laws affecting the moral, the social and the material welfare of 
our people. I have directed attention to the embarrassment oi 
trying the rate cases now pending in the federal court in the 
absence of further appropriation for the purpose of securing data 
inclnd ing the physical valuation of the roads. 

A very earnest effort has been made during the past two years 
to enforce the trust laws of the state, and the laws relating to 
unfair discrimination. Several indictments have been found a.gainst 
certain corporations for combining for the purpose of arbitrarily 
fixing prices on certain necessities, but in view of the fact that 
this department has no special agents to secure evidence and no 
funds to pay for the same, ,and in view of the further fact that 
under our laws no person can be compelled to testify if it would 
tend to incriminate him, because no provision of immunity in such 
cases is provided, it has been extremely difficult to secure evidence 
against persons or corporations who we knew to a moral certainty 
were violating the anti-trust laws of the state and arbitrarily fix­
ing prices. In at least two cities of the state there Wl!B considerable 
evidence to show that produce was being destroyed in order to 
maintain prices. 

Without hesitation we confess that we do not expect to see the 
trust problem ultimately solved by criminal statutes in the na.ture 
of the Sherman Anti-trust law, but wc do believe that some effect 
ive method of prosecution, which also gives to the state and gov­
ernment the power of the injunctive remedy, the power to secure 
evidence and subpoena witnesses in every part of the state, is in­
dispensable in order to properly deal with the question. 

'The merits of additional legislation and the nature of the same 
will not be recomme~ded at this time for the reason that it would 
improperly extend the length of this report to enter into a dis­
cmssion of the merits of such additional legislation. Suffice it to 
say that some bill similar to · what was known as the Miller bHl, 
which · was introduced in the last session of the general assembly 
and passed the · House and was defeated .by a' small vote in the 
s~nate, should be enacted by the coming general assembly. This 
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bill was prepared by this department after a most careful exam­
ination of the statutes of congress and the various state legis­
latures and also the decisions of both state and federal courts. 

The unfair discrimination law, the constitutionality of which 
was sustained hy our supr eme court in the case of State vs. Fair­
rncm t Creaniery Compuny, which now applies to petroleum products, 
dai1·y products, poultry and gra in shou ld be extended to a_pp]y ~o 
all merchantable commodities. A bill seeking to accomplish tlus 
purpose "·as intrnduced in the last session of the general assem~ly 
by Represe ntative Cunningham, and another by Representative 
Stipe. It is imJ)ossible to secure convicti ons for violations of trust 
Jaws or any other laws withont evidence. 

The fire marshal, the food and dairy commission, the hotel 
inspector and the labor commissioner all have inspect~rs and age~ts 
to secure evidence of violations of law with substantial appropria­
tions but the attorney general is expect ed to enforce all of the 
laws ' of the state without even special agents or special appropri­
ations to secure evidence. 

THE NEED OF SPECIAL AGENTS. 

A special agent is not only needed for the purpose of securing 
evidence and investigating anti-trust laws and laws relating to 
unfair discrimination, but also for the purpose of aiding local 
official s and securing evidence in heinous and unusual crimes. 
Your Excellency is well aware of the embarrassment which the 
state experienced in an effort to secure evidence ,against the mur­
derous villain who was responsible for the Villisca tragedy, and 
how because of a lack of funds furnished to this department, it 
was necessary for you for a number of months to pay one of the 
assistants in the office in order that we ,might pay special agents 
and detectives to secure evidence in this case. In all such cases 
as this the state should have a man available who is skilled in 
ferreting out crime to proceed to the place and make immediate 
investigation. Delay often means a lack of conviction. Whatever 
evidence there may have been in the beginning is often destroyed 
by misguided but well-meaning people. 

A special agent in order to render the best service should be 
made an officer of the law with power to make arrests in any 
part of the state the same as a sheriff. He could co-operate with 
the sheriffs and police officers over the entire state. His services 
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would be in demand where escapes were made from a.ny of the 
state institutions and he could be used as a special agent. to re­
turn prisoners from other states upon requisitions who were fugi­
tives from justice, and this item alone would almost pay his salary. 

The large number of murders committed annually throughout the 
United States and in the state of Iowa in proportion to the num­
l.er committed in all other civilized countries of the world is caus­
ing the most thoughtful consideration of the students of sociology 
and good government. Wben it is considered that as many or 
more murders are committed in Des Moines every year than are 
committed in all London, and more in the state of low.a than all ot 
Oreat Britain, and considering that the average number of con­
victions in the United States is only two to four out of every hun­
dred, whereas it ranges from 50 to 95 out of every hundred in 
civilized foreign countTies, and when it is further considered that 
the cost of crime in nine mouths in the United States is equal to onr 
entire national debt, and that only a part o~ the cost of crime in the 
state of Iowa, ,as reported to the board of p arole, each year amounts 
to a million dollars. our legislature can well afford to give consider­
ation to this question from the mere economic standpoint, even if 
they disregard the more important consideration of the welfare of 
society and the injury inflicted upon the innocent and the unfortu­
nate. 

All advancement that has been made in the matter of law en­
forcement in the state of Iowa, or any other state, has been made 
by giving the state more authority and this is true whether it con­
\)erns vioiations of law relating to gambling, the social evil and 
the ;!legal sale of liquor, or whether it is the enforcement of the 
road law; the expenditure of county funds, the enforcement of the 
pnre food law, the hotel inspection and sanitary laws, the phar· 
rnacy and drug acts or the investigation of the origin of fires .. 

The creation of a fire marshal, the establishment of a food and 
dairy department with inspectors to travel over the state, the 
hotel inspector with bis deputies, a pharmacy commission with 
state-wide powers are all a recognition upon the part of the state 
that local officials cannot be relied upon to enforce state laws, 
and this even though there is no popular prejudice against the 
law as there is certainly none against the pure food law, the road 
laws, the hotel inspection and sanitary laws, and the laws relating 
to fires of incendiary origin. 
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There have been more complaints made to this department for 
violations of the road law and expenditure of coun ty funds than 
respcc:t iug the violati on of any other law, and no relief from this 
i,;ituation will ever come as long as the work is placed in an almost 
m1limitcd number of township trustees and road supervisors with 
no cen tral authority and responsibility either in the township, the 
coun f:y or the state . Tb ere is no political significance attached to 
the duti es of any county office and therefore there is no reason 
why the business of the county should not be looked after by 
<:ounty supervisors or county commissioners elected at large and 
1• ... id a sufficient salary that they could and would giv~ their en­
tire attention to the business of the county with authority to hire 
a county engineer and with the responsibility imposed upon them 
c,f seeing that the business of the entire county is looked after 
during every day of the year. 

HEFORM IN COURT PHOCEDURE. 

For years the tcr.hn icalities of the law and the defects in our 
criminal procedure have been denom;iced, but mere denunciation 
in itself amounts to nothing in the absence of some constructive 
method of relief. 

Our supreme court is to be highly commended for its attitude 
toward the other departments of government; that is to say, for 
its hesitancy in disturbing laws which have been passed by the 
legislature under the police power in the interests of the people 
after due- consideration, and which have also received the sanction 
of the executive department. No act of our general assembly has 
been held unconstitutional by our supreme court for several years. 
This a.ttitude of our courts is materially lessening the indiscrim­
inate attacks upon our laws upon the ground of unconstitutionality 
when there is no substantial foundation for the attack. 

There are, however, too many criminal cases being reversed 
upon the ground of erroneous instructions of the lower courts 
and other irregularities which do not affect the substantial rights 
of the defendant. Of the 108 e -~, s appealed by defendants during 
the last two years .about one out of every four was reversed, 
whereas in the state of "\Visconsin only about one out of every ten 
criminal cases was reversed, and it is important to bear in mind 
that while Wisconsin bas larger cities than Iowa, and therefore 
ought to have at least as much criminal business, while Iowa had 
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116 e1· iminal c<'lses nppenled. \\. isconsi11 h:1ll ,H1ly :1lH1ut thirty . lu 
other words, \Viscousin with la r;:?:er c iti es mid with oYe r 100.000 
population more than [owa has nearly one-fo111th kss criminal 
•'.ascs appealed than Iowa . This is a matter ,Yorthy of Vl' l'Y serious 
consi1.leration. It can only be necounted for by th e reason that the 

• "\Visconsin court is refusing to reYet·se any criminal case or auy 
civil case unless u pon the whole record it aJfirmativrly appears 
that except for the error complain ed of a different verdict would 
have obtained. 

The position of the Wisconsin court is very clea rly stated in 
the case of llack vs . State, 12..J. N. W. 492. The conrt tlwre over­
ruled a number of their former decisions and r efused to follow 
the su prcme court of the Un ited States and held that a. defendant 
b,v remaining silent waived his ri ght to arraignment a.nd plea and 
that the. irregularity in question did not affect his substantial 
rights and affirmed the verdict of guilty as pronounced by the jury 
in the (·ourt below. The court said: 

'' Surely the defendant should have every one of his constitu­
tion.al rights and privileges, but should he be permitted to juggle 
with them 1 ·Should he be silent when he ought to ask for some 
minor right which tbe court ·would at once give him, and then 
whczi he has bad his trial, and the issue has gone against him, 
shonlcl he be heard to say there is error because he was not given 
his right? Should he be allowed to play his game with loaded 
dice ~ Should justice travel with leaden heel because the defendant 
has secretly stored up some technical error, not affecting the 
merits, ~md thus secured a new trial because forsooth he can waive 
i·,othing? We think not. We think that sound reason, good sense, 
and the interest of the public demand that the ancient strict rule, 
framed originally for other conditions, be laid aside, at least sc 
far as all prosecutions for offenses less than capital are concerned 
It is believed that this court has uniformly attempted to disregarr 
llHJrC' formal errors and technical objections, not a.ffecting an; 
snbsbrntial r ight, and to adhere to the spirit of the law whirl 
giveth life rather than to the letter which killeth." 

The supri>rne court of Oklahoma in the cflse of Caplas vs. State, 
104 Pac. , 493, decided in 1909, refused to i?rant a new trial because 
of '.1 de fect in the indictment, and said that the court proposed to 
give the people of the state a '' .inst and harmonious system of 
criminal jurisprudence, founded on justice and supported by 
rea_son , freed from the mysticism of arbitrary technicalities,'' and 

2 
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U1c court said: '' This standard will control our decisions, it mat­
ters 11ot what or how many other appellate courts may have de­
cided to the contrary." The court added: "Now that our crim­
inal jurispruden ce is in its formative period, we are determined 
to do all in our power to place it upon the broad a.nd sure founda­
tion of reason and justi ce so that the innocent may find it to be 
a refnge of defense and protection, and that the guilty may be 
convicted and taught that it is an exceedingly serious and danger­
ous thing to violat..:. the laws of this state, whether they be rich 
and influential or poor and friendless. • • • If we place our 
criminal jurisprudence upon a technical basis it will become the 
luxury of the rich who can always hire able and skillful lawyers 
to invoke technicalities in their behalf. We will give full consid­
eration to all auth~rities which are supported by living principles, 
and will follow them when in harmony with our laws and the 
conditions existing in Oklahoma. But we must confess to a want 
of respect for precedents which were found in the rubbish of 
Noah's Ark, and which have outlived their usefulness, if they ever 
had any." 

Decisions of other courts which disregard technicalities might 
be cited, but it is unnecessary. 

RepeateJ efforts have been made to secure a resolution commit­
ting the state bar association of our state to a law similar to the 
.. Wisconsin hlw which provides: 

"No judgment shall be reverse.a or set aside or new trial granted. 
in any action or proceeding, civil or criminal, on the ground of 
misdirection of the jury, or the improper admission of evidence, 
or for error as to any matter of pleading or procedure, unless 
in the opinion of the court to which the application is made, after 
an examination of the entire action or proceeding, it shall appear 
that the error complained of has affected the substantial rights 
of th e party seeking to reverse or set aside the judgment, or to 
secure the new trial.'' 

Section 3072-m laws of Wisconsin, 1907. 

But the conservatism of the lawyers has thus far prevented our 
bar association from taking favorable action. A law upon similar 
lines was introduced in the Thirty-third General Assembly by 
Senator Francis and was again defeated by reason of the con­
servatism of the lawyers, and yet the law has had a most salutary 
effect in the state of Wisconsin where it has been on the statute 
books since 1909. 
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In my opinion com·ts haYC' this power w i t lwnt !hr law ;md should 
without hesitat ion exerr ise it. hnt siuce they a re rel11cta11t t() rlo so 
there cau be no excuse for the legislature iu fail in!.! to pass a law of 
this nnture. In Wisconsin this law and thP nttitmle of th eir Pnurts 
l1ave not only very materially lessened the number of r riminal 
appeals but r cversnls in ciYil cnses a re f~n- less fref!n ent than 
formerly " ·ith a corresponding lessening of appeals in civil cnscs. 
This, of course, very materially t ended to r edncc conrt rosts and 
r elieve tll e congestion of the courts due to needless appeals. 

Another very great wealmess in our criminal laws is to be found 
in the very large number of statutory crimes for the same generic 
offense; that is to say, stealing is made many separate offenses. 
We have larceny, embezzlement, robbery, cheating by false pre­
tenses, embezzlement by different persons nnd from different. 
sources; we have larceny in the night time, from th e buildinF:, 
from the person , and vario11s other refinements , a larg-e num­
ber of which are entir ely unnecessary especially in view of 
the fart that we are approaching- t,he indeterminate srntence 
law. The character of the offense and the character of the offender 
can, to a large extent, be left to the board of parole to determine. 

A large number of appeals and acquittals due to these refine­
ments could be obviated by r educing the number of statutory 
offenses covering the various degrees of the same ~eneric offense, 
or by follov;ring the very simple and common-sense method 
adopted by England of authorizing the higher court to pre­
scribe the punishment to fit the crime which it is a,dmitted by 
the defendant he had committed in the court below, instead of the 
exact offense prescribed in the indictment. 

The criminal appeal act of 1907 of England provides, in part, 
as follows: 

'' If it appears to the court of criminal appeal that an appellant, 
though not properly convicted on some count or part of the indict­
ment, has been properly convicted on some other count or part of 
the indictment, the court may either affirm the sentence passed on 
the appellant at the trial, or pass such sentence m substitution 
therefor as they think proper, and as may be warranted in law by 
the verdict on the count or part of the indictment on which the 
court consider that the appellant has been properly convicted. 

'' Where an appellant has been convicted of an offense and the 
jury could on the indictment have found him guilty of some other 
offense, and on the finding of the jury it appears to the court of 
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criminal appeal that the jury must have been satisfied of facts 
which prnved him guilty of that other offense, the court may, in­
stead of allowing or disn1if;sing th e appeal, substitute for the 
verdict found by the jury a verdict of guilty of that offense, and 
pass such sentence in substitution for the sentence passed at the 
tria l as may be warranted in law for tlia t other offense, not being 
a sentence of greater severity. 

'' ·where on the conviction of the appellant the jury have found 
a special ver dict, and the court of criminal appeal consider that a 
wrong conclusion Jias been arrived at by the court before which 
the appellant has been convicted on the effect of that verdict, the 
court of criminal appea l may, instead of allowing the appeal, order 
such conclusion to be recorded as appears to the court to be in 
law required by the verdict, and pass such sentence in substitu­
tion for the sentence passed at the trial as may be warranted in 
law.'' 

Paragraphs 1, 2, 3 of section 5 of Butterworth 's 20th Century 
Statutes, Vol. 1, page 381. 

The insanity plea furnishes an additional avenue of escape for 
a large number of criminals annually whose soundness of mind 
had never been subject to discussion until after the commission of 
the crime. This matter has been a subject of discussion in many 
states in the Union; England, however, disposed of this question in 
a very satisfactory manner in what is known as the lunatic 's act 
in 1883. In that year England p,assed the following act: 

'' Where in any indictment or information any act or omission is 
charged against any person as an offense, and it is given in evi­
dence on the trial of such person for that offense, that he was 
insane so as not to be responsible according to law for his actions, 
at the time when the act was done or omission made, then if it 
appears to the jury before whom such person is tried, that he did 
the act or made the omission charged, but was insane as aforesaid 
at the time when he did or made the same, the jury shall return 
a special verdict to the effect that the accused was guilty of the act 
m.• omission charged against him, but was insane as aforesaid at 
the time when he did the act or ma<le the omission. 

'' When such special verdict is found the court shall order the 
accused to be kept in _custody as a crim°inal lunatic, in such place 

· and in such manner as the court shall direct till His Majesty's 
pleasure shall be known, and it shall be · lawful for His Majesty 
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thereupon and from tim e to tirnP. to (!'.i\·c ;;nl'\1 01·dcr for the safe 
custody of the said person dnring p le-asurc. in sneh p lace anJ in 
such manner as to JI is :ifojes.t.r ma.'· seem fit-. " 

So great became the abuse of settin~ up pleas of iusanity thnt the 
state of ·washington passed a law absolutely prohibiting insanity 
as a defense in a crimirnll case. This, of course, was going fro,;1 
one extreme to another. 

Massachusetts in 1909 passed the following law: 

"If a person who is indicted for murder or manslaughter is ac­
quitted by the .i nry by reason of insanity, tlle court shall order him 
t? be comm itted to n state hospital for the insane during his natural 
life, and he may be discharged therefrom by the governor, with 
the advice and consent of the council, when he is sa.tisfied after nn 
investigation by the state board of insanity t hat such person may 
be discharged without danger to others.' '-Acts of Massachusetts, 
1909, chapter 504. section 104, page 711. 

Undoubtedly th ere can be no objection to requiring a jury wher­
ever the defense of insanity is set up to make a special finding ( 1st) 
as to whether the offense was committed by the defendant; and 
(2d) n.s to his insanity. If insane, he should be committed to 
the asylum not as a means of punishment but as a means of treat­
ment and protection to society during the r emainder of his natural 
life, to be released only by the executive or some other tribunal 
specially constituted for the purpose, and then only after it was 
affirmatively sho-wn that no danger to society would result from 
his r elease. 

Under our present law if he is insane at the time of trial, the 
trial is postponed and the defendant is sent to the hospital for 
the criminal insane at Anamosa to remain until his sanity is re­
stored before he is put on trial. If, however, he remains a few 
years it is almost impossible to secure any evidence for conviction 
by reason of the death and removal of witnesses; but if it is alleged 
that he was insane at the time of the offense but now sane there 
is nothing to prevent the jurors from using tbis as an exc~se for 
verdicts of acquittal notwithstanding that the probabilities of his 
committing other crimes iri the future are very great. 

I have thus far called attention to acquittals and reversals due 
to defects in our criminal procedure ,and it is to these matters that 
attention is generally directed, but the form of procedure is always 
related to the kind and character of the punishment inflicted upon 
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the defendant. Those who decry against the tendency of humani­
ta r ian methods of punishment should remember that the more bar­
baric and severe th e punishment, th e less will be the number of 
convictions and consequently the least fear of punishment. 

Not only ju ries but courts consider t11e kind and character of 
punishment in dealing with criminals. There is scarcely a criminal 
trial but what jurors discuss the punishment to be meted out to 
the d efendant, and because of this, some judges decline to mention 
in the instructions the nature of the punishment especially if 
the punishment is severe. But jurors can hardly be criticized for 
this wh en courts themselves are greatly influenced by the punish­
ment to be infli cterl u pon the defendant. Indeed, the very incep­
tion of technicalities and refinements of court procedure was in­
vented by courts because of the undue harshness and severity of 
th P erir.uinal law two or three centuries ago, and as late as 1909, 
it was held in England in the case of R. V. J[irkpatrick, J. P. 39, 
that the judge might properly take into consideration the treatment 
a prisoner would receive while under sentence, and to this effect 
see also B. V. Syres, 73 J. P. 13; but we Jfl not need to go beyond 
the boundary of our own state. 

Our own sup1·eme court in the recent case of S.tate vs. Baker, 135 
N. W. , 1097. who was charged with murder and convicted of mur­
<ler in the second degree, held there was ample evidence on the 
part of the state to rebut the theory of the defendant of gelf-defense, 
but on a re-hearing rduced the sentence of the defendant from 
twenty-two years to fifteen, notwithstanding the parole board is cre­
ated for the special purpose of determining when it is wise to re­
lease criminals under parole or pardon; and the recent action of 
Governor Donohue of Arkansas in releasing 360 prisoners who were 
working under the contract labor system is familiar to all. 

In view of the fact then that executives, courts and jurors are 
in'fluenced by the punishment prescribed for criminals, .if the pun­
ishment is not wise, humane and just, it results in the escape of 
a large number of prisoners from any punishment at .all. 

It follows that while improvement may be made by reform in 
court procedure, no permanent or complete relief can come except 
by a fundamental change in our entire penal system. The de­
fendant must he compelled to right the wrong that he has com­
mitted in so far as possible; he must become ,a, producer and be 

REPORT OF TH E ATTO R N E Y Gl·: i\: E RA L 23 

r equired to <su pport hirn ;;:e lf. and. if pn;;:si hl e. t\t 1)S t' depen dent npon 
him, and in so far as possible and practicabl e to return t o s1)ciety 
that which he has wrongfully acquired. 

Without further elaborntion I refer to tbe Report of the Com­
mittee appoint ed to investigate the cond itions a t F ort l\.Iadison , 
which was transmitted to your Excellency on the 25 th day of 
l\1ay, 1912, and urge a consideration of the recommendations there­
in made. 

Another very great evil and source of crime and litigation is 
the miscellaneous use of carrying pistols and repeating revolvers. 
Investigation in this stnte and generally throughout the United 
States discloses that a very large part of the homicides are com­
mitted with the common revolver, and that nearly every person 
who commits serious offenses, such as burglary and larceny, always 
goes with a revolver concealed on his person. No one should be 
permitted to carry a concealed weapon except with a license duly 

· obtained from proper authority and then only in the giving of ,a 

substantial bond. 'fhe carrying of revolvers or other dnngerous 
weapons concealed shonld be made an indictable offense instead of 
a fine not to exceed one hundred dollars or a jail sentence of not 
to exceed thirty days as our law now provides. 

The enactment of a wise ,and just workmen's compepsation act 
would very materially lessen damage suits and civil litigation which 
constitute a consiilerable part. of t he business of our courts. 

The passage of a, blue sky law prohibiting the sale of fraudulent 
stocks and bonds would also lessen litigation for the reason that 
every person who has been defrauded seeks redress in our courts, 
in the state court if the person lives in the state; if not, in the 
federal court. 

There is a growing demand by the bench and bar of the state for 
an increase in the number of supreme judges, because there is more 
litigation now than can well be looked after by our court. It will 
readily be agreed that our judges ought not to be overworked and 
that they should have ample time to comrider each case, but I sub­
mit that the reform is starting at the wrong end. Before we 
increase the number of judges we had better ascertain how much 
of a demand there is for extra judges after needless litigation is 
prevented. It will be infinitely better to very materially lessen 
the business of tthe courts than to add new judges to look after need­
less litigation. 
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If the recommendations h er ein made with reference to reform 
in procedure a r e carried out and a change in our penal system 
is made, it will result in a r eduction in the number of criminal 
appeals from a t least one-half to two-thirds of the number now 
brought. It will cause many a defen dant who is guilty to plead 
guilty and thus lessen the business of both the ,appellate and the 

lower court. 

A Jaw similar to the 'Wisconsin law would also lessen the ap­
p eals in civ il cases and a workmen's compensation act and a blue 
sky law, or law prohibiting the sale of fraudulent stocks and bonds, 
would very m aterially lessen litigation in both the lower and. ap­
pellate courts. 

Court costs, both civil an d criminal, would be materially les­
sen ed, th ousar:ds of dollBrs would be saved to the parties in interest. 
'l'he wife or children of th e la.borer who was injured in some line 
of industry would not p ay a subs tantial part of the damage re­
ceived on account of his injury in litigation and attorney fees, the 
prisoner would be enabled to become a producer and to aid in the 
sup port of his family; the certainty of punishment would greatly 
incre,ase its d eterrent effect, and the indirect result to the state, 
the county and to society at large would be beyond calculation. 

In recommending these fundamental changes nothing revolu­
tionary is suggested. Almost every recommendation is now in 
su ccee:sful operation either in some state in this country or has 
long since been a.n established policy in England . . 

NECESSITY FOR ARBITRATION. 

The contest between capital and labor during the past two years 
has been so grave as to make imperative the necessity for legisla­
tion t ouching this question. In 1906 Canada passed a law which, 
while not providing for absolute compulsory arbitration,. yet it 
has operated most successfully in the settlement of labor disputes. 
It is to be found in chapter 96 of the Revised Statutes of Canada, 
Vol. 2, and is known as'' An act respecting conciliation and labor." 

The state of Ohio has passed a law patterned after the Canada 
law and is known as '' The state board of arbitration and con­
ciliation act,'' and is found in chapter 14, commencing on page 
382 of Page and Adams Annotated Ohio General Code. It provides 
for the appointment of a commission known as the state board 
of arbitration and conciliation. It provides for investigation of 
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the c_ause of labor d isputes. in C'l uding- th e snllp11cani ng of wit 11 esscs; 
provides for the report of th e ('Ommission to be made public in the 
event that the board of arbitration fails to bring about nn adjust­
ment of differences. which r eport must set forth a finding of the 
person who is at fault and a finding as to who bas the merits of 
such controversy and the reason of such finding ; it provides that 
application may be made t'O t he board by either p ar ty to the con­
troversy by setting forth the grievances in concise form; provides 
that both parties may provide by stipulation to abide by the 
result of the decision, ruJd further provides for the submission of 
the controversy to a local board of arbitration. 

Massachusetts in 1909 passed a similar act. It is to be found 
in the Acts and Resolves of l\fassachusetts, 1909, chapter 514 on 
page 725. Other countries have passed arbitration acts, New 
Zealand being one of the first, also New South Wales and West 
Australia. 

The absolute compulsory feat ures of some of these acts however 
have been subject to such controversy and the enforcem~nt of th; 
law so difficult that the enactments in the United Stattes have 
not gone so far as to require an absolute compulsory submission 
to the findings of the board of arbitration, unless it was agreed to 
by both parties to the controversy. It has, however, generally re­
sulted that a careful investig.a.tion a.nd a finding by a non-partisan 
commission has had the effect of causing the party at fault to 
submit to the findings of the commission. 

SUMMARY OF RECOMMENDATIONS. 

Summarizing our conclusions, we recommend: 

First . The passage of a law similar to the law of Wisconsin 
and Engl.and providing that no judgment shall be reversed or 
set aside or new trial granted in any action or proceeding., civil 
or criminal, on the ground of misdirection of the jury or the 
improper admission of evidence, or for error as to any matter of 
pleading or procedure, unless in the opinion of the court to whfoh 
the a pplication is made, after an examination of the entire action 
or proceeding, it shall affirmatively appear that the error com­
plained of has affected the substantial rights of the party seeking 
to reverse or set .aside the judgment or to secure a new trial. 

Second. A better method of selecting jurors. 
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Third. A law similar t-0 that of England and Massachusetts 
providing that w hen in sanity is urged as a defense in any criminal 
case that the jury shall bring in a special v erdict showing (a) as 
to whether the defendant committed the offense; and ( b) as to 
his insanity, and providing for his detent.ion for life in a hospital, 
unless r eleased by the executive authority or proper tribunal. 

Fourth . A reduction of the number of sta.tutory offenses 
covering various degrees of the same generic offense, or a 
provision in our law similar to the law of England, giv­
ing the supreme court the power of substitution of sentence in 
the event th.at the evidence shows the d efendant was guilty of a 
crime of t_he general nature of that char ged in the indictment and 
distinguishable only by statutory refinement. 

Fifth. An amendment to tbe law whereby the county attorney 
may comment upon the attitude of the defendant in the event 
that the defendant does not become a witness in his own behalf. 

Sixth. Limit.ing the time of appeal in crimill'al cases to three 
months. 

Seventh. The indeterminate sentence law for felons and a limited 
indetermina te sentence law for misdemeanants. 

Eighth. . 'l'he abolition of justice courts in the city and a pro­
vision for municipal courts, and an amendment to the constitu­
tion givin_g municipal courts power to inflict sentences for a 

·period of ·at; least one year in a workhouse or district farm. 

Ninth. A fundamental change in t he jail and penitentfary sys­
tem in accordance with the Report of the Committee appointed to 
investiirate conditions at Fort Madison filed with the governor on 
the 25th day of May, 1912. 

. Tenth. An ,amendment to o:ur anti-trust laws by the passage of 
.a bill similar to the Miller bill introduced in the Thirty-fourth 
General Assembly, known as House File No. 28.9, and the Stipe 
.bill for the purpose of securing evidence, lmown as House File 
No .... ; and the Cunningham bill relating to unfair discrimination 
lrnown as House File No. 311; or the Stipe bill for the same pur~ 
pose, known as House Pile No. 225. 

Eleventh. A law prohibiting the· carrying of revolvers or other 
dangerous weapons concealed except by it person who holds a li­
cense from the proper tribunal upon the giving.of a bond, violation 
of which is made an indictable offense. 
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Twelft.h. ~-\. speeial agrnt to se,·m·e eYickuce in rascs similar 
to the Villisca tragedy and evidence of violations of the trnst law 
and other Yiolations of law, with th e smne power as p eac.t' officers 
to make arrests. 

Thirteenth. Sufficient funds to gather data for the trinl of the 
rate cases now pending in the United States circuit court of appeals. 

Fourteenth. A provision made for a physiool valuation of the 
trunk line railways of the state. 

Fifteenth. The non-partisan election of supervisors at laxge, 
requiring ·tl1em to give their entire attention to the business of the 
county. 

Sixteenth. The non-partisan election of the judiciary. 

Seven teenth . The passage of a workmen's compensation act and 
blue sky law prohibiUng the sale of fraudulent stocks and bonds. 

Eighteenth. A recognition in the medical practice act of chiro­
practors with a requirement tha.t they shall have the same knowl­
edge of anatomy and other fundamental knowledge required of 
osteopaths. 

Nineteenth. The passage of a law relating to conciliation and 
arbitration in labor disputes. 

Twentieth. An amendment to the removal bill making it appli­
cable to all eity, county or township officers, elective or appointive. 

Twenty-first. A sufficient increase in the salary of the assistants 
to the attorney general to be able to retain experienced and com­
petent lawyers; making the salary of the attorney general equal 
to that of the judges of the supreme court and requiring him to 
devote all of his time to the duties of his office . 

During this biennial period I have devoted my entire attention 
to the duties of the office without earning a single dollar in private 
practice. 'rhis is not contemplated in the law and the snlary is 
not fixed accordingly. 

I have had very able and experienced assistants, most of whom 
have been required to work a great deal overtime without any 
additional compensation. 

Mr. Robbins, special counsel, has had over twenty years' experi­
ence in the practice of l.a.w; has been county attorney of his 
county. Mr. Fletcher, assistant attorney general, has practiced 
law for over twelve years and has charge of the criminal appeals in 
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the supreme court. Mr. Sampson, special counsel, has practiced law 
for over seven years and assists in the generai enforcement of the 
laws. 1Hr. Lee had practiced law for over sixteen years; was county 
attorney of his county two terms, city attorney; was a member of 
the Thirty-second and Thirty-tl1ird General Assemblies. Miss Gilpin, 
clerk and stenogr apher, has been connected with the office since 
the administration of General Mullan and understands and looks 
after every detail of her work, and .Miss Leffert and :i\'1iss McNall 
Ere experienced and capaule stenographers. 

We cannot, however, retain help of such ability and experience 
on the present salaries. Mr. Lee left the office because it was im­
possible to pay him an adequate salary. He was very shortly 
thereafter nominated judge of the Fourteenth judicial district of 
Iowa and elected at the last general election without opposition 
from either party. The st ate should pay at least a living wage. 

R,espectfully submitted, 

GEORGE COSSON, 

Attorney General of Iowa. 
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Schedule A is a complete list of all appea Is in criminal cases sub­
mittP.d to the supreme court during the years _1911 and 1912, anrl 
alsc> all rehearings asked during that period, and shows the final dis­
position of the cases. 

Schedule B is a lis t of all criminal cases pending on the fi rst day 
of January, 1913. 

Schedule C is a list of civil cases which were pending in the state 
and fockral courts January 1, 1911, and have since been disposed of. 

Schedule D is a list of civil cases which have been commenced 
and disposed of since January 1, 1911. 

Schedule E is a list of civil cases which are now pending in the 
state and federal courts in which the state is a party. 

Schedule F contains certain circular letters addressed to county 
officers and ot hers concerning the road law, the duties of the 
county attorney, gambling and investigation of prisons . 

Schedule G is the official written opinions given by this office 
during the years 1911 and 1912. 

Schedule H contains a few of the many letters which were written 
in ~esponse to inquiries from county officers and others as to the 
construction and interpretation of statutes, &,nd as to the law in 
cases which have arisen in the state. These letters are not official 
in their character, and frequently contain a simple suggestion in­
stead of the expression of an opinion. They relate to matters of 
public interest as to which uniform action is desired in the state, 
and it is thought advisable to include the same in this report. 



SCHEDULE A. 

The following is a list of criminal cases submitted t o the supreme co urt, and a lso reheari11gs asked during 
the years 1911 and 1912 and the fina l d.isposition of the cases. 

Title or Case ! County j Decis ions j Offense 
- - - - ----
State v. Adams, Harry, Appellant.. 
State v. Adams, Harry, Appe llant. .. . 
State v. Allen, Harry, Appellant. ... . 
State v. Anderson, Harold, Appellant. 
State v. Ahlf, John, Appellan t ... . ... . 
State v. Bak er, Guy, Appe ll ant ... . . . 

Ced a r . . 
Cedar . . . 
Adams .. . 
Wright. .. 
Muscatine ... 
Johnson. 

Stale v. Beede, Jr., John C., Appe11ant 1Allamake~ ... 

State v. Beeson, Genou r, Appellant. . . 
State v. Benson. 1\1 . G .. Apocllant. ... . 
State v. Brandenberger, Jos. , Appellant 
State v. Brown, Grant, A1>pe llant. . . 
State v. Browning, C. P., Appellant.. 
State v. Br umo, Frank, Appeltant. 

State v. Burns, J ames, Appellant. . . .. 
State v. Butler , John C., Appel!ant. .. 
State v . Butler, Fred, Appellant. 
Stale v. Chock lett. Wilham, AppelJa nt 
Sta~e v. Christy, J ames, Appellant. 

Linn ... 
Hami lton . . . 
Dubuque .. . 
Mahaska .. 
Polk .. . 
Pot tawattami e .. 

Car ro ll . . . 
Hamilton . 
W ebster .. 
Mahaska. 
Story . 

State v. Conklin , Be·rt, et al. Appel-
lants . . . . . . . . . . . . . . I Washington . 

Slate v. Corwin, George D., Appe llant 
State v. Cotter, Alleu, Appellant. 
State v. Crow, VJrglJ, A ppellant. .. 
State v. Dobbins, John R., Apr>e llan t . 

State v. Davls, John, Appellant. ... . . . 
State v. Dingman, Frank, et al. ApJ>el· 

Ian ts 
St!lte v. Dorsey, W. R., Ap1>e liant .... 
State v. Dewey, Joe, el ai, Appell ants. 
State v. Donahue, J ames. Appe llant. 
State v. Duncan, R. L., Appellant.. 
State v. J<'.:Jston, C., A11pe llant ..... . . . 
State v. Fairmont Creamery Co., Ap· 

pell cc 

Poweshiek. 
Mon roe . .... 
Cerro Gordo . 
Pottawattamie. 

Woodbury . 

Woodbury . 
Boone .. . 
Calhoun .. . 
Polk 
Premont. . 
Wash ington. 

Buena Vista 

State v. F'ergusJn, \ Villl nm, Appe ll ant I Sac ... 

Slate v. Fis he r. Ca rl , Appellant. 
State v. Gill, Birney, et al. Appe lla11t3 
State v. Gilmore, J . J..:::., Appellant .. . . 
Stnte v. Guthrie, \V. C. , Ap pe llcc .. . 
State '"· Maines, Ler oy, Appe llant. 
State v. Holton, Gray & Co., Appe llants 

Pottawatta.mle . 
Mahaska . 
J ones. 
Polk, . . 
Keokuk . 
Page ... 

State "· Har ri s, J . A., alias Arthur 
State v. Hamilton , Fr.anr is. AJJ ;>ellant I Decatur . ..... . 

Johnson, Appe llant . ...... . ........ Linn . 

Reversed Dec. 18, 19 11 . 
Affirmed .June 26, 1912. 
AfHrmed Nov. 17, 19ll . 
Affirmed April 4. 1912 . 
Affirmed Oc t. 25, 1912. 

Ap peal rrom an orde r or dlsLr lct courL 
)lurder. 

Affirmed May 7, 19 12 .... . . 
(Petition fo r r ehearing 
overruled Dec. 14 , 1912 ; 
sentence red uced.) 

Affirmed April 5, 1911 . . .. . 
( Pe tition for rehearing 
overruled S ept. 28, 191 1. ) 

Reversed i\fay 15, 1912 . . .. 
Reve rsed March 5, 1912. 
Rever sed May 2, 19.11 . 
Affirmed Oct. 19. 1911 . 
Affirm ed Nov. 15, 1911 . . . 
Affirmed Oct. 17, 19ll .... . 

( Pe tition for r ehea ring 
over ru led Jan . 16, 19 12.) 

Affirmed June 5, 1912. 

Compelling to be de filed. 
Ore:iking a nd ente ri ng. 
.\ltd lc ioui; mlsch ir r. 
Murd e r . 

Prorurlng luloxlcating lh1uor. 

Murder . 
Nuisance. 
Murder . 
Mu r der . 
~lalicious th reats lo exto rt. 
Murd er . 

Brea king and enteri ng. 
Reversed April 10. 1912 .. 
Affirmed, Nov. 12, 1912 . 
Affirmed .June 6, 1912. 
Affirmed .Jan. 12, 1912 .. .. 

Afsa ult with in tent lo commit murde r . 
Rape. 

( Petition for r ehea ri ng 
overruled May 14, 1912. ) 

Murder. 
Brea ki ng and enteri ng. 

A.fflrme<I Nov. 14, 1911 . .... I Receiving stolen goods. 
( Pe tition fo r re be::irlng 
overruled Feb. 14. 1912.) 

Affirm ed .lune 6. 1911 ... · 1 Pra ct !rlng medici ne without a license. 
Reversed Or t. I i. 19ll .... Sedu ction. 

.-!.ffi r med Oct. 25, 1912 .... AEs:t u lt wit h intent to C'O mrnit murde r. 
Affirmed Oct. 18, 1911 .... Larceny. 

{ Pe tition for rehearing 
O\'erruled Dec. 18, 1911.) 

Affirmed J\J.:iy 9, 191 1 ... ... I Hobbcry. 

.o\fflrm ed ~lay 1 I, 1912 . 
Affirmed .\larr b 5. 1912. 
R e.verssd .J une 5, 191 2. 
Dismissed O{,t. 24 , 1912. 
Reversec1 Dec. 10. 1912 . 
Affirmed Se pt. 27, 191 t. 

Re,•ersed Dec. 18, 1911. ... 
( Pelitl on fo r rehearing 
o,,errulec.J April 9, 1~12.) 

Petition fo r rehearing O\"Cr· 
ruled F'cb. I.I. 1911 . 

Affi rmed Nov. 20. 1912 . 
Affirmed F eb. JO. 1911 . 
neversed .Ju ly 5, 1911 . .. . 
Affirm r d fi'eb. 7. 191 L. 
Affirmed Oct. 17. 191 t. 
Pe titi on for rehearing ovc r-

rule tJ .Jan. 19, Hltt. . 

Affirmed July 5, 1911 . 

Rever sed '.\l ay 5, 1911 .. 

Hol)be ry. 
Larceny. 
Conspirar y to (·ommil a fe lony. 
Robl.Je ry. 
Seduc tion. 
1'.,orgcr y. 

Cn(nir discrimination . 

Hre:l king a nd en te ring. 
4ts:i ult with iutt nl 10 <·o mmlt murd <' r. 

1..;: r<' ping a house of ill fam e. 
,\ l11 rdc r . 
C'om poun<li ng a felo ny. 
Larc:P ny. 

J;:"x po~i 11 g for sa le misbranded 
:ul ulte ratccl li nseed oil. 

:\Iurder . 

and 

Appeal frorn a u order of d ist rict court. 
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SCHEDULE A -CoN1' 1NUED 

Tl ti e of Case 

State v. Harrie, J . A., altas Arthur 
J ohnson, Appellant 

Stale v. Harris, J. A., a\tas Arthur 
Johnson, Appell ant . . . 

State v. Hayward, Cha rles , Appell ant. 
St.a te v. Haywood , William, Appellant 
State v. Hector, Harry, Appellant. . 
State v. H ett, John, Appell ant. . . 

State v. Haugh, 1'.,rank, Appellant .. 
State v. Jackson, .John , AJ)pe11a n t.. 
State v . .J ohns, Lem, Appellant. 
State v. J ohn son, Cleo, Api>ellant. 
State v. J ohnson, J . S., Appellant. 
State v. J ohnson , C. W. and Leslie, 

Appellcee . ........ . .... . .. .. . . .. . . 

Coun ly 

Linn ... 

Linn . 
Pottawnttam l c .. 
Wapello .... .. . . 
Pottawattamie. 
Buchanan. 

Jasper ... 
Mon roe . . 
Appanoose . . . 
Polk. ... . . 
Hardin ... . 

Polk. .. 

Stale v. Kernan , John , Appe llan t .. . . . I Cass. 

Stale v. Kimes, David, Appell an t .... . I [,Inn . . 

State v. Kinney, J. J ., AppeJlant. . . . · 1 Pottawattamie . 
State v. Kreuger , August. Appellant.. O'Brien .. . .. 
Sta te v. Kue<'hman , Theodore, Appel· 

lant ...................... . ...... . Muscatine. 

State v. Ku laugh, F red, Appell ee . . · 1 Gr eene .. .. 
SWte v. King, James, Appellan t. . . Shelby . . 

.:.: State ,,. Leek, Edna, Appellant. ...... Greene . 

Slate v. Lindsay, Earl W. , Appellant 
Jasper ... .. . (re hearing ) 

S late v. Lu the r, 
State v. Marley, 
State Y. Mu1leu, 

Jack, Ap1>ellant. .. · 1 \Vap~llo . .. . 
Guy. Appellant . . . liarnsou . . . 
R . G. Appe llant .... Wayne .... . 

State v. Mattix, William, Ap pellce ... I Ma b ask.rt .. 

State v . McCle lland , Robert R.. Ap. 

St~~~lav~l 1'1~Gb·~~Y.· 'R~Y:. A'P·l;~lh~t:::: I ~!~)~~~id : 
State v. l\Tanhatta n Oi l Co .. Ai,pelh.nt. Polk .. 

St9tc v. l\1anhatton Oil Co., Appe llant. Polk . ... 

State v. ·Meyer , J . E., A1>pcllant. . All amakee .. 

State v . Morgan, C. A., Appellee . . ... · I Pol)s . . ... . 
S tate v. Moyers, Enos. Appellee . . .... Des i\fotn es . 

S tate v. Mornt, Cha ri e r . Appe llant .. .. 
Stale v. Mercurlall, Alesand.ro , Appel­

lant .. 
Slate v. 1\1 cKlnnou, Wm .. Appe lL1nt. 
State v. Nathoo, C. A., Appellan t. . .. 

Washington .. 

Wobdbury . 
Cer ro Gordo. 
Polk . 

Stilte v. Nitzel. J esse, Appellant . .... · 1 Audubon .. 
Slate v. No,·ak, F rank , Appellan t. .... Marsha ll . . . 
State v. O'Callaghan . James. Ap pe lla nt Polk. . ..... . 
State v. Orr, George, Appellant. ..... Appanoose. 

Declsious 

Affirmed April 10. rn1 2 . 

Reversed Jan . JO, 1912 .. . 
Affi r med Dec. 12, 191.1 ... . 
Affirmed June 5, 1912 .. . 
Re,•ersed Dec. 10, 1912 .. . 
Affi r med :O. farcb 5, 1912 . •.. 

(Pet itl o.n ror rehearing 
over r uled .Ju ne S. 19 12.} 

Affirm ed Or t. 15. 19 12. 
Affirmed Oct. 15. 1912. 
Affirmed Oct. 17 . 19ll . 
Reversed Nov. 14 , 1911 . . . . 
Affirm ed June ~5. 1912 .. 

Reversed Nov. 19, 1912. 

Reversed A11ri l 2. 1012 .. 

Affirmed July 5. 1911 . 
(Petition for r ehea ring 
ove r r u led Oct. 24, 1911. ) 

Affirmed May 16, 1912. 
Affi rmed Sept. 27, 1911 . 

Stricken May 7, 1912 .. 

Aftirm cd Dec. 18, 1911. 
Aflt r mcd '.'i ov. 20, 1912 . 

Affirmed ,\'l.iy 5, 19 11 . 
( Peli ti on for rch('aring 
o,·erru led Sept. 2G, Hi l l.) 

Re versed Oct. J 8. 1911 .. 
A.ffirmerl F'e b. 8, 19ll . 
Affi rmed ~ov . 20, 1911. 
Rc \'ersed Jun e 6, ]911. . . . 

Di s missed Sept. 19. 19ll . 

Afllrmcd Nov. 15, 1911 . . 
Affi r m ed Dec. 14. l !H l. 
fl e vc1sell l\luy 17, 1912 . 

R fl'NSe(l :\Tay 17, 1912. 

Affi r med '.\·Tay Hi, 1912. 

Rever sed .June G. 1912. 
Reversed June 25, 1912. 

Affirm ed June 26, ]!)12 .. 

Burg la r y. 

Hurglary. 
Larce ny. 
Larce ny. 
Sedurtion. 
In res t. 

Rape. 
Murde r . 
M1irder . 
Ha pe . 
Ha pe. 

OfTcnse 

Keeping intoxica t ing liquo rs with in ­
te nt to sell. 

Le wd. immoral and lasc ivious act s 
with a chi!d und er th e ~, ge o r 1:{ 
years. 

La rcen y. 

Larceny. 
Incest. 

SeJll ng and keepin g for sa le in tox icat­
ing liquor . 

t ' si ng ohscene lunp;uag(' ]'l1bli c \:; . 
Allempling to break an d ente r a hank­

ing build ing . 
Adu lte ry. 

Ra pe. 
.\Jan s luugll ter . 
:\lurd er . 
Obtaini ng mon ey u11d rr false pre· 

te nses. 
Jll ega l tramn,ortation of int ox ica tin g 

lfQuors. 

Bigamy. 
Ra pe. 
E xpos ing rrnd selli ng m isbra nd ed and 

adul te ra ted lins<'NI oil. 
Expos in g and fi (> IJiu g mis 111·:11Hl l"d ~no 

adultera L('d lin sN'd o il. 
Prac ll r- ing mNl il'i nc wit hou t a cnL\ tJ. 

r1t e. 
Desert I 011. 
["s i ng nets unla wfull y in the watc r :1 

of I owa i n the Mississ ippi rl vC' r. 
Seduction. 

DlsrnissPd Nov. 19, 19 .1 2 ... , .l\lurdr r . 
Affirm ed Nov. 20. 1912 . ... Carn a l kn ow ledge of an idi ot. 
Reve rs ed K'o,·. 14 . l !l ll .. Ca r na l kn ('lw!edge or nn ln sen il ih lt: rt--

. male. 
AffirmPd .Tune 5. 1!) 12. f-lrcnki ng and entering. 
Affi r med July 5. 191 1 . .A ssa u lt \\"iLh lo te nt to t:0 1111nit r a pe. 
Affirmed Kov. 12, 1!112 . Break ing and e ntering. 
Affi r med Jan . 17, 1912. Nulsonce. 
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SCHEDU LE A-CON'rlNIJED 

Title of Case County 

State v. O'Brien, Jolin J ., et al, Appel· 
lants .. ····1Page .. . 

State v. Patterson, Perry, Appellant.. Polk: ... . . 
State v. Per ry, Sidney, Appellant. . . . Polk ... . 

State v. Poder, Isadore, Appellant . . j l\'fab a.ska. 

St-ate v. Prl es ler , Ray, Appellan t. ... · 1 Scott. . .. ... . . 
State v. Prier., Ji.; lmer , Ap1Je llant. . .... Van Buren . . 
State v. Hankin, John D., Appellant . .. Dick inso n ... 
State v. Roger s, John, et al, Appel-

lants . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Washington . 

State v. Sampson, J oe, Appellant. ... I Cerro Gordo . 
S tate v. Sanderson, W. l{., Appellant.. John son .. 

Sta..te v. Scott, Wallace, 
St!l te v. Shearer , .J ohn, 
State v. Shoemaker, 0. 

Appe llant. .. · 1 Polk. 
Appell!mt ... Cerro Gordo . 
H. P., Appe l-

la.nt 
Stnte v. Skaggs, Edgar, Appe liant. 
State \'. Snyder , W. M., Ap1,e ll :int. 
State v. Sorenson, Andy, Appellant.. 
State v. Stan da rd Oi l Co., Appellee . 
Stri te v. Stickl e, Mart, Appe llan t. 
Sta te v. Swea ringen, C. M., Appellan t 

State v. Sullivan, Mike, et a.Z, Ap1>el­
lants 

State v. Sulllvan . .John. AJ)pellan t. . 
State \'. 1'ea1 e, Cln r ence, Ap1>ellant. . 
State v. Thomas, Hen ry, Appell :mt.. 
State v. Trachsel, Ed., Appe llant. 
Sta te v. Th omas, Evan , Ap11e llnn t. . 
State v. Vona, 'l'oney, A1n1ellant. 
State v. Warner, John. Appelb.nt. 
State v. \Veav e.r, Wa lter L .. Ap pellant 
State v. Wignall , Thom as, Apperan t . 

Poll, .. 
Page . . 
. Mu scatin e. 
Polk . 
Lyon. 
I.inn. 
Fremont. 

Mahaska. 

Polk. 
Deca tur . 
Polk . . . 
OnYiS. 
Page. 
Polk .. . .. . 
Van Buren . 
Hardin . 
l\fahn.s k a. 

State ,·. Wilson, J osephine, Appe llnnt. I i\:l.alrn.sk a .. . . 
State v. Wright , Orlando, Appellant.. Harrison . . . 

Decisions Ofie usc 

AHirrnecl Dec. 10, 19 12 .. . · 1 Bro:i k i ng and enter i ng. 
Afflnn ed April 7, 1911. . . . Assault with lmcnt to comm it murde r . 
Dismi ssed by appellan l 

P'eb. 7, HH t. .... ....... Deserli on. 
Affirmed Ot t. 24, 1911 .. . . Consplrncy to t omm i t an unlawful act. 

( HPversed on rehea rin g 
April 3, Hll 2.) 

Affirmed .J an . 17, 1912 ... · 1 Bu r glary. 
Affi rmed No,·. 20, 1912 .... Sedu ction . 
;\ffirmed Apr il fi . 1911 .. .. .\lurder . 

Modified and Atfirmed Oct . 
15, 1912 . I Oreaking a.nd ente ri ng. 

n eve rsed Nov. 19, 1912. Larceny. 
Di sml ssed by appellant. 

May 10, 1911 Larceny. 
Affir med May 16, 1912. Assaul t with intent to commit murder. 
Aflirmed !\lay 17, 1912 .. . ~lurcl e r. 

Reversed Nov. l ·I, Hl.l2 .. . 1 Attempt to prorlu re m iscarriage. 
Affirmed Dec. 18, 1911 . Br eakin g and C'n tc rin g. 
Affi rm ed Oct. 19, 1!)1 1 . . [llega l fi shing . 
All'lrmed Nov. l :?, 1912 . Brea k in g and en ter i ng. 
Affirmed Jan. 13, 19 1'1 . . · 11 ·n f:1 i r d iscrimination. 
A ffirmed ~1ay 12, 1911 .... :\'u isa.ncc. 
Affirmed Nov. 17, 191l .... As_S'!l_ult w i th intent to do great bodily 

lOJUr)'. 

Reversed Oct. 16, 1912 . ... ] Brenklng and ente ring. 

Dhm is3P.1 Oct. 15 . .t912 .. · 1 Attem pt to s ubon1. 
Affirmed Aoril 2. 1912. . Murd er . 
Affi r med .July 5, 1911. . . Mu rder. 
Rcven,ed Fe b. 6 . .191 l . Adulte ry. 
Affi r med De,·. 11 , 191 '.!. Seduction. 
Affi r m ed F eb. 16, 1912 . . .. I A!:'sault with i nt ent to ro mmit murder. 
Afiirn~e d SPJ}t. l '.!, 191 2 . · i l\lansl augh ter . 
Dh:mi rned April S, 19 l1 . . Utterin g a forged in strument. 
Pet iti on fo r rehenr ing over-

ru led :\lay 12, HH 1 ... 

A llinnf:' d Oct. 24. Hit I. 
Affi rmed Nov. 17, J9 11. 

ll lega l transpor tat ion of inlo:d ca ti ng 
li quor . 

~ uisance. 
Keepin g ancl ma in l:\i11i11 g a !{.1111 1J lln i-: 

house. 
State v. \Vlllough~y. Geo .. .Apµelhn t. I Polk .. . .. . .... · I A ffi rmetl Oc t. 25, 1912 .. . . ' r-..·uisanre. 
State '"· Young, George, Appellant . . . . Madison . . ... . . . Affirmed Oct. 17, 19 11 .. 1PerJu ry 

Stale v. Young, Tom, Appella nt ..... . 
State v. Zechman, J. H., Appellant. .. 
State v. Zechman, J . E., Aimellant ... 

I Peti t ion fo r r ehearrng 

I 

overruled J an 18. 1912) I 
Deca tur ~ffi ,m ed nee 10, 1912 . '.\furder 
Polk . Affirmed Nov J2, 191~ JI IPga.l J.1 r,1nl re 
Polk. . ....... Affirm ed Nov 12, 1912 Illeb--a l prar ti re 

or mulki nr. 
o f rnc rl!~ln <'. 
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SCHEDULE B. 

'rhc fo ll owing is a list of criminal cases pending in the supreme court of Iowa on January 1, 1913. 

Tltle o! Case 

State v. Becker, Harry, Appellant.. 
State v. Buford, John, Appellanl. .. 
State v. Burns, Jarnes, et ar, Appellants . . 
State v. Clark , W. J., Appellant. 
State v. Davis. Gordon, Appe11ant . .. 
State v. Dowden, Walt. Appellant . .... . . . ..•.. . .. 
Slate v. Dre he r, J r., Gotfried, Appellant. 
State v. Fisk. Roy, Appe llan t . 
State , .. F'ord, D. D., Appellant ..... 
State ,,. Gabriella. Ra.ffelo., Appellnut . .. 
State v. Clbford, Paul, Appellant . 
State v. Gulliver, Glenn, Appellant . . . 
State v. Harrison, J . H., Appellan t 
State v. Ha ugh, Frank, Appell.ant (rehearing ). 
State v. H enrietta, James, Appellant . 
State v. Hin tenleiter. J . L. , Appellant . . 
Str.ite v. Kelley, 1-1. D. , Appellant ... . .. . 
State v. Klldurt, Anna, Appellant. .. .. . 
State v. Klu te, Conrad, Appellant .. . .. .. •• , . 
State v. Krampe, Leo, Appellant . .. .... . •••..... 
Slate ,,. Leh lan, J. F .. Appellant .. 
Slate v. Lindsay, Earl W., Appellant. ......•• . .. 
State v. l\1c0askill, J. T., Appella.nt. .... . .... . 
State v. McClure, Charley, Appellant. . 
State v. McEwen. ,vrn D., Appellant. . . . .. 
State v. McKinnon, Wm .. Appellant (rehearing). 
State v. i\1 ertens, Ray, Appellant . . 
State v. Norman, Grover , Appellant. ..... , .. 

State v. O'Calls.gha.n , Jas., Appellant (rebear 1ng ) 
State v. Russo lo, Mall, Appel lant. .. 
State v. Sego, Cbarles, Appellant .... . . ...... . 
State v. Smllhart, Orley. Appe llant. .......... . 
Slate v. Sodi, Ferdinand, Ap1>e llant. ... . .. . ... . 
Stale v. Sorenson, Andy, Appellant (rehearing) .. 
Stale v. Teale, Hugh, Appellant. ..... . 
Sta te v. Wa ltz, Major, Appellant.. 
State v. Warner, John , AJ)pellant (rehearing) .. . 
State v. Warmuth, H. M., Appellant . ........... . 
State v. Wilson, cmrord, Appellant .... . . ...... . . . 

County 

. t Robbery. 
l\.-Jurde r . 

Offense 

Brea king a nd entering. 
l .a.l'<'Cny. 

Jackson. 
J\·fon roe. 
Lucas .. . . 
Bremer. 
On.vis. 
Pol l;; . . 
Audubon. 
J as1>er . . .. 
W:wello . 
Polk. 

• •• • • ••• ••••• 1 Asen ult nnd battery. 
l..lquor n uisa nce. 
Breaking and enter ing. 
Lar1•cny an d e mbezzlement. 
Liqu or nu isance. 
.\lurdu in first degr ee. 

War ren.. .. I ChPating by fa lse prct~uses. 
Mitch ell. . . . . . . . . • • • . . A~sa ult with intent to rob. 
Ma.b :1sl, a. . . . . . . . . . • . . L1Quor nuisance. 
Jasper . ... . . . . • . . . . Ra.pc. 
:\fosca tlne ... 
Polk. 
Polk .. . 
Scotl .. . 
Doane. 
Jasper .. . 
Linn ... . . 
J aspe r .. . . 
Black Hawk. 
Dav is . . .. . 
Pocahontas .. . 
Cena Corda. 
Sac. 
Fremont . . . ... . 

Polk. 
Appanoose .. 
.Jasper .. 
Keokuk . 
Polk ..... . 
Polk .. . . 
Decatur . 
Story. 
Van Bure.a . 
Cedar. 
Calhoun. 

LC!ITenv. 
IJa r<"en}· by emlJezzlement. 
.\'lu Ider in fir st degree. 
.\iun.lPr. 
.\l 11 rde r in nrsl degree. 
.\lurdcr. 
Larceny in a bu ilding. 
Hape. 
.\t urder . 
Seduction. 
l?raudulent banking. 
Ca rnal knowledge of an 
.\lurder. 
Seduction. 

Brealdng and entering. 
Nuisance. 
Robbery. 

idio t. 

.\Talkiously injuring a chattel. 
Li quor nuisance. 
Breaking and entering. 
!\forde r in first degree. 
i\ la liclous ly injuring a building and fixtures. 
i\lan s laughter . 

I 
Practicing as a pbysiclnn without a li cense. 
.\iurdcr. 
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38 REPORT OF ATTORNEY-GENERAL 

SCHEDULE C. 

Cases pending .Januar_\· 1, lflll , whi c:h h ave smce been dis­
posed of: 

IN DISTRI CT c our:T. 

Mrs. F'. Jlf . Ram]nlph l "S. Cott aue H ns])'ital, Sta te of Iowa, et al. 
W estern U nion T cl er.1ra.ph Company -i·s . B. F . Carro/.l, A11ditor £>f 

State. 
In th e ~fot lcr of th e E state of Richarcl 1111:lcle, d eceased. 
lVestcrn Um;{} Jl Company vs. B. F . CarroU. A 11ditor of State. 
Stat FJ nf Iowa, c.r. 1· Pl B. P. Carroll, A.udi tor of State, vs. N ew Lib-

erty Savings Bank. 
Ji'nink L. McCoy , ct al ., vs. James L. Paxton, et al. 
Isaa c T!all v s. B1ttler Connty, et a.l. 
Strit e of Iow a., ·ex rel Chas. l·V. Mullan, v s . Th e Fraternal Accident 

Society of Cerla,r Ra,pfrls. 
L. W. Nichols. et al., v s. Tl, e Nnt1:onal Masonic Accident Association, 

et al. 
City of Council Bluffs, et al., 1Js. Martin Harkins, et al. 
Freem ont B en.fainin, et a.l., vs. B. F. Huff, et al. 
Georqe C. Cla1·k, et al., vs. J. W. Mcintosh, et al. 
A. Whi te vs. State Board of Medica,l Examiners, et al. 
City of Ottumwa vs. Calvin Mannin,q, et al. 
State of Iowa. ex rel H . W . B:tJers, Attorney General, vs. The Pro­

tective Legion of Waverly , New York. 
State of Iowa, ex r el H . W. Bye1·s, Attorney General, vs. Iowa- . 

Business Men's B11,ilding and Loan Association. . 
Sta,te of Iowa, ex r el H. W. B11e1·s. Attorney General, vs. Iowa 

Farmers' Protective M1.1,tiwl Hwi,l Insurance Association of Dies' 
711 oin.es, Iowa . 

Nina. Hamilton , by he ,· n e.r, t friend, F. M. Davenport, vs. Ella Ham­
ilton , et al . 

L. P. Boirle vs. Nicholas Cro'Yl.in. 
The,·on W. Pr·indlc 11s. Unlmown Claimants a.nd 01·phans' Ho-me, . 

et al. 
State of Iowa, ex r el W. lY . . 711orrow, Treasurer of State,' vs. James. 

Mc.Kim, et al. 
Chica_qo. Milwaukee & St. Pa-nl Ry. Co. vs. D. J. Pal!mer; et al. 
JJfilwwukee Cernent Company vs. A. B. Funk, et al. 
Minnie A. D ewey, et al., v s. George F. Anders, et al. 
State of Iowa t'S. Ca1-rie Livingston, et al. 

IN SUPREME COURT. 

William H . S em.onies. et a.l., vs. Charles W. Needles, et al. 
State of Iowa, ex rel Mullan, vs. Syniuicate Land Compan·y. 
W. W. Mo-rrow, Treasurer of State, vs. Carrie Durant. 
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H. P . S chultz rs. C. J. Parke,·, Sh eriff. 
E. R. Lacy, Aclmim'.stra.tor of the Esta.te of John Sm,1:th, vs. The 

Treas11.r er of the Stnt e of Iowa. 
In ·re E s tatf of Emma. H. lfoddock, George B. Haddock vs. W . w. 

11Iorrow, T reasnrer of Sta.te. 
Ella 'Wieting, E xecutrix Phill·ip Wieting Estate, vs. W. W. Morrow 

Treasurer of State. ' 
D . T. D cmnead 1:s. J. Al. Parkel', Jncl,ge, C. Schmitz, et al .. 
D. T. D enmeacl vs. J . 111. Parker, Judge, 1V. H . 111-,iclha,npt, et a:Z. 
D. T. D enm cad vs. ,J, .ll. Parker, J ·1idgc, P. E . Gifford, et a,l. 
D. T. D enm ead i·s. J. M. Parke,·, Judge, Owen Hartley, et al. 
In r e Estate of Lo,uise C. Craw lorcl. 
In r e E stcite of Jam es T. Bell, d eceased, Sta,t;e of Iowa vs. Joseph 

H. B ell, et al. . 
State uf I o·wa vs. Chica.go, Milwa·u.lcee &: St. Pa.1.,l Ry . Co. 
W. lV. IJ1orrow, Treasurer of State, 1.•s. H enry Depper et al. 
Am,erican Linseed Oil Company 1.:s. W. B. Ba·rney State Food and 

Dain, Oommissfoner. ' 
K. K . K. Medicine Co. vs. W. B. Barney. 

IN UNITED STATES SUPRE...'1:E COURT. 

Frank A. McComb er vs. Afoa A. Nichols01i. et al. 
Standard Stock Food Compamy vs. H. R. Wright. 

IN FEDER-AL COURT. 

Robert C. Rice, et a!., vs. Northwestern Life & Savings Company, 
B. F. Carroll, Aucl-itor, et al. · 

Henry W. Poor vs. The Iowa Central Railroad Cornpany, et al. 
Wm. Shillaber vs. M. & St. L. Ry. Co., et al. 
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. ·c11EDLi l 1E D. 

Cases whi rh h,we hec 11 commenc('d and disposed of s ince January 

1, 1911: 
Slat e of l olt'a. r .c rd J o.,cp/1 JI. Eacrn,ayer . ( 'on11ty Atton i.cy, 'l's. 

ll. s. M cf,'u11ga11, cf al .. and six ot h r casC.'i. 
E . E . J.'idrls, ti al .. 1·.s. /u1rn .Stale Hoard of . \ gric11llurc, et al. 
Jlr11ru ( 'rorcr ,·s. C. C. lli!rlu11, Comm<i11cl<mt of th e Iowa So/cl;jers' 

Home . .llar.,holll ow 11 , Iowa. 
ta lc of loll'a, c.r r I J os. I! . Egermay er, ,·s . J oh11 K ell ey , et al ., and 
Chas. J I . z;-o,·Hey. 

Stai n c,f /om,. e.,; rel .Joseph JI. E gcnHay er, i:s . W. II. Mu ellia.11pt, 
I al .. liirby d; Ilowe, ct al. 

Stal e of l o>rn us. Owen Ba rtley , ct al., and l wo other cases. 
Sta,t c of Jo,m vs. C., !ll. ,('; St. Paul /,' y. Co,npany . 
Stal e of /o wn ,·s. J esse Cole, G11ardia11 of ff :l / . l?ood, Philo Brock­

way 011rl J. JI. F ord. l 11sa11 c, ci,1d Cole, Acl,ni11·islrator, Nathan 
H ac~·ley. 

D. T. Blodgett l'S. State of / 01va., B. P. Can·oll a.11 cl J. C. Soncle,·s. 
J. C. D u.11cnn ,·s. Georyc (' osso11 1 Attorney Gen eral. 
William A.clams vs. 1lfa.rquis Ba,.,.. 
W. 1\'. Walla ce vs. I owa S tat e Board of Agricnlture. 
State of Iow a, ex rel George Casson, Attorney General, Board of 

Railroad Commissioners, i-s. Th e W estern. 1'rcws·it Company, et al. 
W. J. Co,.ly i·s. Ed G. D illey. 
State of Iowa ·us. W,11 . B arsby. 
A.mc,-ica11, F idelity Compomy vs . J ohn L . Bleakly. 
State of Iowa us. Wapello Co11nty and J. F. Steve ns, Co1111ty A11di­

tor and H enry Gle11 n, County Treasurer . 
Slate of Towa vs. Atlantic Coast Linc Railway Company, et al. 
Wm.. P . B ol.ei. by Geo. P. B olei, vs. M. N. Volcle11g, Superintendent 

Cherokee State H ospilal. ancl Boa,·d of C011trol. 
TsaacC N. Yarringt on vs. Gco,·ge D o·nohoe. 
Tlwm.as P. Clca.ry vs . Ole 0. Roe, State Fire Ma,·sha.l and J. A. 

Tracy. 
American Pat·,-iots n. J ohn L . Bl al.ly. 
Ernst Emil Nilson , et al ., vs . A. M. D ims, Administmto,·. 
G. JI . IJa.bbi tt i·s H11gh Corrigan, et a.I. 
Stat e e:,; ,·el Crawford vs . J. E. A.11ders01,. 
State of Iowa vs. J. H . Mathis. 
Grant 1l fcPhen-i.n vs. A. D. Nye, Comity Treasurer of T aylor 

Co1mty. 
I n t he illatt cr of the L egal Settlem ent of Ca,.,-ie Snyder of 1mso11nd 

mind. 
Sta.le of Iowa vs. Mrs. Eva Brown, et al. 
fo the Matt e,· of the Cmulem,w.tion of Certain Real Estate for the 

Purpose of an Additio,i to the Iowa State Faiir GrO'Unds vs. Mn 
EvaBrow,1 .. 
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.I/ y r/le 11 ·h·it £; i·s. l-' ra11k 1'. Stevens, et al . 
S tair o{ Iowa i·s. I . N . L o11g, et al. 
II' . J/ . Corbett ,·s. :State Ar1ric11lt11rol Soci, ty ,11,d J . 11 . /J emer. 
J,'frst Xa lioual l:J a11k of Toma 1:s. Cmrnty of 1'ama. 

late vs. F'1·a.nk Ii. ca.rn ey. 
In I.he Matier of the E' stctte of 1L. A. Chcrr!J. clecca.<ed. 
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SCHEDULE E. 

Cases pen<ljng jn th e severnl courts of the State and the United 
States, and before th,e Interstate Commerce Commission, January 
1, 1913: 

CASES PEKDING IN DISTRICT COU RT. 

State of Iowa,, ex r el George Gosson, Attorn ey General, vs. Wuom­
ing Cattle Company, et al. 

In re Estat e of Eben R. Voorh ees. 
State of Iowa, ex rel Georg e Gosson, Attorn ey General, and Board 

of Railrocul Commissioners , v.,. Atd1ison, Topeka & Santa Fe Ry. 
Co., ct al. 

H. J . Toenningscn, Co111dy Trea.mrer, vs. Aferclwnts National Bank 
of Clinton. 

N. F. Miller vs. George Drmohoe, S1tperintendent of State Hospital. 
J. M. Taylm·, ct al., 1,·s. National Jlfason1:c Accident Associa.tion and 

North Arneriean Accident: As.,ociation, et al. 
Mm·y Ann Jlf.cKeown 1·s. W. W. Morrow, John L. Bleakly, S. Y. Eg-

gert, Administrator. Jam es Mm·ray, deceased. 
Stabi of Iowa vs. B . Ji'. Swnnson and L. vV. Smith. 
Com,mer·cial National Bnnk, et• ai., vs. Pottaivattam,ie County. 
First Natfonal Bank 11s. C1:ty of Coii.ncil Bl1tffs, Th01nas Ma.loney, 

Mayor. 
Story County 1,s . 8fote of Iowa,. 
Keokuk National Bank vs. L ee CO'Unty. 
Th eod.()re H. MacDonalcl, I ns. Com .. vs . Aetna lndem,nity Co ., et al. 
State of lo1,1.•a, ex rel George Gosson, A ttm·n ey General, vs. W. L. 

Baughn. 
State of Iowa, ex r·el George Casson, Attorney Genera,l, vs. C. W. 

Scott, et al. 
CASES PENDING IN SUPREME COUR'r. 

State of Iowa vs. Carrie Livingston, et al. 
State of Iowa, ex 1·el Gcor,qe Gosson, Attorney General, and W. C. 

Edson, County Attoni.cy, vs . T errence Thmnas. 
In the Jllatt er of the Estate of Ha,1rna,h H. Aclams, clecea.sed, W. W. 

Morrow, Treasurer of State, i•s. Said Esta-te. 
Fra;nk G. P1"erce vs. E xecu tive Cmin cil, et al. 
H enry S. Keely vs. Boa.rd of Snpervi.<wrs of .Dubuqne Coimty, et al. 
l n the Ma,tter of the Esta.ta of Jllmiron Ciilver, dec eased, Melissa 

Gould, Adminislratr·ix, vs. l1V. W . . Morrow, Treas1trer. 
J1artha Ellen McPherson, nee Casson, vs. A. ll. Day, Chief of 

Police, and Board of Con.frol. 
N ellie Ryan vs. vVm. Hutchinson, Judge. 
Litcille Addis vs. Dr. C. F . Applegate. 
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IX t;NITED STA1'ES SUPREME COURT. 

State of Iowa upon the ,·elation of Chas. W. Mullan vs. The .M'ar­
sludl .Dental Jlf'g. Co. 

CASES PENDING IX FEDER.\L COURT. 

H e II ry . Lo 1:'ing anrl P arlcy Sheldon, as Receive1·s o I' the Fort Dodge, 
D es ,lloin es cf; Southern R . R. Co., 1,·s. David J . Palnier, et al. 

C., M. & St. P. R. R. Co., 1,•s. Bom·d of Raifroad Commissi-miers. . 
C. c.C· N. lV. Ry. Co . vs. Board of Ra:ilroad Cmmnissioner.~. 
C., B. & Q. R. R. Co. vs. Boa.rel of Railroad Comm-issioners. 
C ., R. I . & P. Ry. Co. vs. Board of Ra·ilroad Comm·issioners. 
C. G . W. R. R. Co. vs. Boa.rd of Railroad C01n1niss·1'.oners. 
0., St. P. , M. & 0. Ry. Co. i·s. Boa-rd of Ra,ilroad Cont1nissfone,·s. 
Ill. Central R. R. Co. vs. Board of Rwilroad Commissio·hers. 
Wm .. ]If. Barrett, as President of the A.cla,m .. ~ Exp1·ess Compa.ny, vs. 

.David J. Palmer, et al. 
Chauncey H. Crosby, a.s "Vice-President of the U. S. Express Co., 

vs . .Davicl J. Pal,ner, et al. 
Jam es Fargo, as President of the A1ne1·ican Express Com.pa1iy, vs. 

.Dav-icl J. Pal1iici·, et al. 
Wells Fargo cf, Compan,y vs. Board of Railroad Cotnmissione1·s. 
In re Habeas Corpus Andrew H. W-ilcox by Chas. F. Wilcox vs. 

Max E. Witte, et al . 
-,,,. & St. L. R. R. Co. vs. D. J. Pa.lmer, et al. 
Samuel Ca.rr, ct al., vs. Charles R. Hannan, et al. 
John A. Creighton, et al., vs. Charles R. Hannan, et al. 
John l. R edick vs. Charles R. Hannan. et al. 
Th e Whitney Rea"tty Company vs. Charles R. Hannan, et al. 
James Bm·r Ames, et al., vs. Charles R. Hannan, ct al. 
George Baxter, et al., vs. Cha1·lcs R. Hannan, et al. 
Elizabeth D. McGlim.toclr. vs. Cedar Rapids & Iowa City Ra1iJway 

and Light Company, et al. , 
Old Colony Tr1tst Company v·s. F ort Dodge, Des Moines & Southern 

Ry. Co.,· et al. 

CASES PENDING BEFORE INTERSTATE COMMERCE COMMISSION. 

Board of Railroad Cmnmissioners of Iowa •vs. Illinois Central 
Ra·ilway Conipany, et al. 

Strrte of Iowa, ex rel H. W. Byers, Attorney General, et al., vs. 
Ch.icaqo, Northwestern Railway Company. 

Sta.te of Iowa. ex rel H. W. Byers, Att01·ney General, vs. Chicago, 
Milwaukee & St. Pa1tl Railway Company. 

State of Iowa, ex rel H. W. Byers, Attorney General, !3oard of R. 
R. Cowmissioners, vs. Chicago Great Western Railroad Com-
pany. 
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State {Jf Iowa, ex rel H. li\7 • Byers, Attorney General, Board of 
Hailroa.d Commissioners, vs. Iowa Central, RailuJay Gompan,y. 

,State of l o-wa, ex rel 11. lV. Byers, Attorney General, Board of Rail­
road Omnmissioners, ·vs. Illinois Central Railway Company. 

State of I owa, ex rel H. ·w. Byers, Attorney Gen,eral, Board of Ra,u­
road Gomnu:ssioners, vs. Chicago, Rock Island & Pacific Ra.ilroad 
Company. 

Btale of Iowa, ex rel H. TI'. Byers, Board of Railroad Gommission­
M's, vs. Chicago, Milwaukee &; St. Pau.l Rm:Zway Company. 

State of Iowa, ex rel H. 11'. Byers, Attonz.ey General. Bom·d of 
Railroad Com11vissi01'1,ers,. vs. Atchison, Topeka & Santa Fe Rail­
way Company. 

Sta.le of Iowa, ex rel H. lV. Byers, Attorney General, Board of 
Railr·oad Co·mmisisone1·s, vs. Chicago, B ·u.,,·lington &; Quincy Rail­
road Go. 

State of Iowa, ex 1·el H. W. Byers, Attorney Gen.eral, Board of 
Railroad Commissioners, vs. N ew York Central &; lhtdson Rfoer 
Railroad Compawy . 

.State of Iowa, ex rel George Gosson, Attor1iey General, Bom·d of 
Ra,ifroad Comtrnissioner.r;, vs. Atchison, Topeka &; Santa Fe Ry. 
Co., et al. 
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SCHEDULE Ii'. 

CIRCULAR LETTERS 

ROAD LA,v.-This circular letter was sent to all county attorneys, 
supervisors, township trustees and furnished generally upon 
request. 

( Opinion construing House File No. 46, Acts of the Thirty-fourth 
General Assembly, commonly known as thlJ road drt1g law.) 

HON. w. c. EDSON, 

Storm Lake, Iowa. 

May 19, 1911. · 

DEAR Sm: This will acknowledge the receipt of your communi­
cation of the 12th inst. addressed to the Attorney General, in which 
you request his opinion as to whether it would be legal for the 
township trustees, at a special meeting, to levy the one mill tax for 
dragging fund, provided for in the act enacted by the last General 
Assembly, known as House File No. 46. 

A great deal of doubt and uncertainty has arisen over the state 
regarding the ,provisions of the act referred to, and a large number 
of county attorneys, township trustees and other officers charged 
with duties with reference to the enforcement of the road laws, 
have requested an opinion from this department construing the 
various provisions of said act. Nearly all of these communications 
raise the same question contained in your letter, and in addition 
thereto, the following quei,tions have been propounded with refer­
e~ce to this act: 

When did ~aid act take effect Y 

Chapter 101, acts of the Thirty-third Gener11,l Assembly having 
been repealed on the taking effect of said act of tb,e Thirty-fourth 
General Assembly, would township trustees have any authority to 
m1e money in the tow~ship road fund for 9-r11,gging roads in tho 
year 1911? 

Are the township trustees required to appoint a superintendent 
of dragging, to divide the township into permanent road draggin.g 
districts and to cause the roads to be dragged under the said act 
of the Thirty-fourth General Assembly in the year 1911, and if 
they are required to drag the roads under said act this year, out of 
what fund is the expense thereof to be paid f 



46 REPORT OF ATTORNEY-GEXERAL 

I s the one mill tax :for d1·::i gging fun d in cluded in t he s ix mills 
m ent ion ed in S e:: tiou 15~8 of t he S uppl ri 111 e 11t to tlw Code. 1907. 
ns arn cnd ed by Chapter VS, Ln ws of the T hitt y-thin1 Uene;·::il As­
sembly ? 

\\r,,uld trustees have a11thority to appoint one of their 1mmber or 
th e snpcrintendcnt of r oads as superintendent of dra gging ? 

lf the sa id one mill tax for dragging fun d provided for in said 
act of the Thir ty-fourth G encrnl Assembly is t o be levied this year, 
is it the duty of the township clerk to call a special m eeting- of the 
t~wnshi p trustees for that purpcse? -

Tn r t>plying- to your letter, I d eem it advisalJle to discmrs the so­
(:all erl 11ew road tlrag law in lig ht of the foregoing questions that 
have been raised in relation to it, so that you m ay have the ben efit 
of my views thereon and in answering the inquiries of one of 
t he numerous persons who have written this department, I answer 
them all at the same time, and it may have some effect in bringing 
about a uniformity of action under the law, which all will ag1·ee 
is l1ighly desirable. 

The question which you submit is, I think, the most vital one in­
volved. 'l'he act in question took effect on the 8th day of April 
last, by publication. It repealed Chapter 101, acts of the 'fhirty­
third General Assembly, and was intended as a substitute for that 
chapter, so that since April 8th last the only statnte in force which 
specifically provides for the dragging of roads is the said act of the 
Thirty-fourth General Assembly. 

Among other things, Section 2 of the new act provides that "the 
township trustees at the time of making the annual levy for the 
township for road purposes, as provided in Section 1528 of the 
Supplement to the Code, 1907, shall each year levy on·e mill on the 
dol~ar on the amount of the township assessment for that year~ 
which shall be designated as the dragging fund, and shall be ex­
pended only for the purpose of dragging the roads within the 
town ship. " By said Section 1528 of the Supplement to the Code, 
~907, the time fixed for making the annual levy for road purposes 
lS tl~e £I:st Monday in April of each year. The first Monday in 
April this year fell on the 3d day of April, or five days before 
the said act of the Thirty-fourth General Assembly took effect. At 
the date of the holding of the April meeting of the trustees, there 
was no duty resting upon them with reference to levying a tax ex­
pressly for dragging purposes or for a dragging fund . If the said 
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act of th e Thirty-fourth General ,\sscmbly , whi ch , for conYenience, 
I will designate the n ew r oad drag law , had been in effect .April 
3d last. and thl' to,n1ship trustees had for any reason n eglected 
and failed to l evy th e one mill t ax for dragging roads, the problem 
would present less difficulties, as in surh a case they would have the 
right to make the levy at any later elate befor e the levy thereof 
by th e boa rd of superYi sors . 'l'b e lnngu age qnoted does not. negative 
the right of th e trustees to levy said tax at auy other time than at 
the time for making the annual levy for road purposes, a.nd it 
seems clear that it was the intention of the legislature that such tax 
should be le vi ed each year, including tl1 e present year. All of the 
other provisions of the act were to be complied with and carrieu 
into effect this year, in so far as it is possiQle, and to say that this 
one mill tax for dragging was not intended to be levied until the 
y ear 1912 and thus not available for use until the year 1913, cer­
tainly could not have been the intention of the legislature. Such 
a construction would tend to defeat rather than give effect to all 
of the other provisions of the act. It would be absurd to argue 
that the legisla ture fixed a date before the taking effect of the law 
on which to l evy the tax. The thought that was uppermost in the 
legislative mind was to make the law effective at once in all its 
provisions, and while the hmguage employed with reference to the 
time of levying the tax might have b een much more definite aud 
certa in, yet read in connection with all of the other provisions of 
the act, r think there is sufficient justification for construing the 
act to authorize the township trustees to l evy the one mill tax for 
road dragging at any . time before Sept.cm her 1, 1911, or in time 
to enable the. l evy to be certified to the board of supervisors before 
they make the .annual levy of taxes. As already stf!,ted, the language 
of the . act making provision for the levy of the one mill tax for 
draggin g is not free from ambiguity, iu so far as it relates to the 
present year, and ,vhile tlie intei·prc tation placed upon it is not 
entirely satisfactory, yet it is the only interpretation, it seems to 
m e tha t is consistent with the act as a whole. 'l'he intention of 
th; legislature and the object aimed at being the fundam ental in-. 
quiry in judicial construction, they are to control the literal inter­
pretation of particular language in th e statute, and language cap­
able of m ore than one meaning is to be taken in that sense which 
will harmonize with such intention and object and give effect to the 
purpose of the enactment . . It .will follow, then, from . what. has 
been said on this question, that it will be the duty of the township 
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trustees to lr:Y.\" the one mili tax for d rnggin g purpnscs under the 
new road drag law, in time to be certified t o .the boar d of super­
visors before that body makes the annual levy of taxes. 

One uf the questions prepoumled ,n1s as to the time of taking 
effect of the new r oad drag law. That questiou has already been 
answered. 

Another· question raised is, are the township trustees required 
io divide the township into permanent road dragging districts, 
appoint a superintendent of dragging and to cause the roads to 
be dragged this year under the new road drag law 1 And if they 
are required to have dragging done ur;ider the new law, how is the 
expense thereof to be p~aid 1 

Sect ion 1 of the act provides that "It shall be the duty of the 
township trustees l'lt their r egular meeting in April, 1911, or at a 
special meeting called for that purpose, to divide the public roads 
of the township into permanent road dragging districts.'' Then 
follows the method to be pursued in dividing the townships into dis­
tricts, and how they are to be numbered, etc. The language em­
ployed makes it very plain that the to,vnship is to be divided into 
road dragging districts this year. It says that this shall be done 
at th e regular meeting in April, 1911. · But as we have seen, the act 
did not take effect until five days after such regular meeting in 
April of the township trustees. The persons having this legislation 
in charge may have contemplated that it might be passed and ap­
proved and published and become a law before such regular April 
meeting of the trustees, and if so, that such districting of the town­
ship should be made at that time, but to provide against the con­
tingency that the · act should not take effect by that time, it is pro­
vided that ~ch division of the township into road dragging districts 
shall be made at a specfal ml:leting called for that purpose. It is 
equally clear that it was the intention of the legislature, as gathered 
from the wording of this act, that a superintendent of dragging 
should be appoint ed this year. The time fixed for such appointment 
is not so specific as that used in connection with the duty of the 
trustees to divide the township into road dragging districts, but 
read. i~ connection with that provision, and construing all of the 
prov1s10ns of the act together, it appears reasonably certain that 
suc_h officer was to be appointed for the present year. One provision 
which len_d~ support to and emphasizes the construction given is the 
one reqmrmg the township trustees at their regular meeting ih 
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;-soH ·m ber i11 each y,·n r to se ttle with the superiute11Cknt of drng­
gi n g , ,111d p ,iy all claims for dragging, etc. This <'1:rtainly contem­
plates that a super intenden t has b een appointed and has been 
a ct ing a~ s,H:h when the );"o,-cmher meeting in this year is held . 
The third divisi on of the last quest ion must also be answered in 
the affirmat ive. Th e township trustees are r equired from time to 
time to desi gnate " ·hat districts shall be drag·ged, and they are to 
furnish l'Oad drags for that purpose. There is nothing to indicate 
that this rluty is not to be performed this year. If it was the inten­
tion of the legislature not to make th e provisions of thi;; net as to 
the dragging of the roads effective t his year. it would not have 
repealed Chapter 101 of the acts of the Thirty-third General Assem­
bly. The evident purpose in enacting th e n ew road drag law was 
to p lace upon the statute books a more mandatory, complete and 
effective statute with regard to the dragging of the public roads. 
This is very apparent when we note the evolution of the law of 
this state r egarding the dragging of roads. The first statute which 
gave specific authority and made definite requirements as to the 
dragging of roads is found in Sections 1570-b and 1570-c of the 
Supplement to the Code, 1907, which were respe·ctively Sections 1 
and 2 of Chapter 62, acts of the Thirty-first General Assembly. 
This act was superseded by Chapter 101, acts of tl1e. Thirty-third 
General Assembly, which was a more comprehensive statute and 
more :mandatory and specific in respect to the dragging of roads 
than the statute it repealed, and the new road drag law furnish es 
a mllch more complete and effective scheme for the dragging of 
roads than the law it repeals. Unless the trustees, therefore, are 
required by the provisions of the new law to cause the roads to 
be dragged this year, the most important object sought to be accom­
plished by the passage of \:.he new law would be defeated.' If it 
was the intention that the roads were n ot to be dragged under 
the new law this year, the legislature, undoubtedly, ,vould not have 
r epealed Chapter 101, a~ts of the Thirty-third General Assembly. 

The last part ot· division of the last question, viz., hbw. is the 
expense of the dragging for this year to be paid, is· not so eos1ly nor 
satisfactorily atmve:red. Conceding that the trustees are author­
ized to levy the one mill tax for draggihg this year, it will not be 
available a~ a dragging fund, under the provisions of the ·new road 
drag law, until the year 1912, and there is no speci~c requireme~t 
that any particular portion of the road taxes available for t.hlB 
year be set a.sid.e as a dragging fund, but, nevertheless, I thmk 

4 
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ainpl e auth ority exists for the payment of th C' expense of dragging 
the r oads under the new law out of the mad fonds of the township. 
\Vhil e th ere has been a law on the statute books for several years 
requiring that the r oads be dragged , yet there has been no special 
fum1 with whieh to meet th e expense th ereof. I think the former 
statutes regard ed the dragging of roads in th e nature of repair, and 
properly payable out of any road funds of the township, the same 
as the expern,e of any other road construction or road repairs. 
Th ere is no statement in the road drag law prohibiting the town­
id1ip trustees from devoting any of the road taxes to the dragging 
of roads, in addition to the one mill levy or dragging fund . The 
law states tha t the dragging fund is to be used for no other pur­
p ose than defraying the ex1)ense of dra.,.ging roads but the dra.,.O'inO' • o , t:>o '=' 

of roads would still be in the nature of road work, and an expense 
properly paid out of any road funds of the township. The township 
trustees in making their levy for road purposes in the year 1910 did 
so in light of the law then existing with respect to their duty in 
causing the roads to be dragged. 'fhat law was mandatory to 
the extent that all the main traveled roads, including mail routes, 
should be dragged at certain times, so that if the township trus­
t ees in making their levy for road purposes in 1910 made pro­
vision for tli c expense of dragging the roads in the year 1911, which 
we must preimruc they did, there would be a fund available this 
year with which to m eet the expense of making a substantial com­
pliance with the new road drag law. 'l'he legislature in providing 
for t he one mill levy for d r agging fund did not require that it be 
pa.id at a different time or in any different manner than are ordi­
nar y taxes, a nd it would seem r easonable that when the legislature 
m~de the new law effective at once in all of tts provisions, it had in 
mmd ·and contemplated that the expense in putting the law into · 
operation should be paid out of any funds that would be available 
for that purpose. 

Answering another question propounded, and noted in the fore­
p1ut of this opin ion, will say that the township trustees would have 
ani pie~ authority aside from the new road drag l aw to expend road 
funds in the dragging of roads, under their general authority and 
duty to cause the roads to be worked and kept in repair. 

Auothei· query is, is the one mill tax for dragging fund included 
in the six 1:1ills that th e township trustees a.re authorized to levy 
under Sect10n 1528 of the Snpplement to the Code 1907 as 
amended ? I do not think the one tniil is to be inchided iri the U:a:xi; 
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m u m le ,·>· fixed in said sel'tion as am ended by Section fi. Chapter 
06. :l L·i s of the T h i,·ty-1hircl Gen eral .-\sscmbl:-,· , hnt. is in addition 
ther eto . In cnrnwet ion with this. I may call your attention to th e 
f 11 e t t ha t h:, the provi sions of another net enacted by th e Thirty­
fourth l ;enera l .., \ ssernhly, and k11own as Senate Fill' No. 421, nnd 
whi rh \\·ill beeom e a lr,,r on ,J t1ly .J:th n ext, said Section 1528 of 1hc 
Supplement to th e Code, Hl07 , as a mended , was r epealed and a. 
su bstitu te eu ,t tted th01·cfo r , and which p rovides, among ot.lier things, 
that the ll.wns hip trustees at th ei1· April meeting may levy a tax 
n ot to exceed four mills. for th e same g eneral purposes now men­
tioned iu said section. The a ct jnst r efened to also repeals Section 
5, Chapter 96, acts of the Thirty-third General Assembly, and 
strikes out the last sent ence of Sec t.ion 1, of Chapter !J7 , acts of the 
Thirty-third General Assembly. 

Another query noted is, may a township trustee or the superin­
tendent of roads be appointed as superintendent of dragi:zing ~ I 
do n ot think that t'!1e sam e person could hold th e office of trnstee 
and act as superintendent of dragging at the same time. There 
would be a conflict in the duties of the two offices. One of these 
offices, too, is subordinate to and under the control of the other, 
and fo 1· ot her r easons , it wonld be contrary to sound public policy 
to p ermi t the same p erson to hold hoth of said positions. The sal­
ary of the superintendent of dragging is fixed by the township trus­
tees. If one of th e trustees were permitt ed to accept the position of 
superintendent of dragging and act as such, he would have a voice 
in fixing his own compensation. '!'he t rustees also are required to 
audit and allow other claims and accounts of the superintendent 
of dragging. But I can see no objection to the same person acting 
as superintendent of dragging i:tnd as superintendent of roads at 
the same time. Their duties ~vould be very sinular and I cannot 
think of any instances where there would be a conflict in their 
duties, and it might, and undoubtedly would, result in economy in 
permitting the same person to hold both of said positions. 

The last quest ion noted is, is it the duty of the township clerk 
to call a special meeting of the tewnship trustees for tl1e purpose of 
levying the one mill tax for dragging fund, if such tax is to be 

levied this yead 

There is nothing in the law whicl1 would make this the duty o.f 
the clerk, but it would be entirely proper and tend to a more effec­
tive .and uniform enforcement of the new law, if the township clerks 
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would take upon themselves the burden and duty of calling such 
meeting. 

V cry truly yours, 

To the County Attorneys of the State of Iowa. 

N. J. LEE, 
Spec1'al Coimsel. 

May 31, 1911. 

DEAR Srn: There have been so many requests fo1· an interpreta­
tion of House File No. 46, known as the new road drag law, pnsc;ed 
by the Thirty-fourth General Assembly and effective by publica­
tion on April 8, lDll , that Special Counsel N. J. Lee of' this de­
partment has in one letter covered the questions most frequently 
asked in a carefully prepared opinion. 

Under separate cover I am sending you copy of said opinion and 
several copies of 1;1 condensed summary of said opinion for your 
use so that the same may be given members of the board of super­
visors and township trustees. 

The conclusions reached in the opinion are not entirely free from 
doubt but the holdings therein are certainly in harmony with the 
legislative intent, and an opposite construction would render the 
law nugatory until 1913, because under a narrow construction, 
the levy could not be made until 1912, and would not be available 
for use until its collection in 1913. That a construction producing 
such :results is not warranted, unless the language clearly indicates 
that that was the intention of the law-makers, is too self-evident 
for argument. 

The very purpose of the passage of House File No. 46 by the 
Thirty-fourth General Assembly and the repealing of Chapter 101 
of the acts of the Thirty-third Gep.eral Assembly was to remove all 
discretion . from the trustees as to the necessity of dragging roads, 
and to provid~ a fund which could be used for no other purpose; in 
other words, 1t was to strengthen and not to weaken the law that 
induced the Thirty-fourth General Assembly to pass House File 
No. 46. 

Mr. John Foster of Guthrie Center, who has given great atten­
tion to road construction, states it as his opinion that the matter 
of good roads is of more concern to the farmers of the state than 
the quest ion of railroad rate regulation. Without determining the 
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accuracy of this statement, it is conceded by all that the question 
of good roads is a matter of immense importance to the people of 
the state, and I am of the opinion that the several county attorneys 
of the state can do more by advising township trustees and local 
officers in securing good roads and the enforcement of the law than 
all other agencies. 

I desire to further direct your attention to Clrnpter 96, acts of 
the Thirty-third General Assembly which provides for the de­
struction of noxious weeds. 

Mr. Charles R. Brenton, a large land owner, writes me con­
cerning the importance of the weed law as follows: 

'' The time has come when weeds are beginning to need atten­
tion. This is particularly true of sourdock that is showing itself 
very prominently along the roadsides and seeding early in June. I 
cop.sider the enforcement of the weed law very much more important 
than the ro~d .law." 

Large areas of land can be destroyed in a. few years by noxious 
weeds and hence there is no reason why the law should be con­
sidered of slight importance or that it should be assumed by the 
trustees that it is to remain a dead letter. 

The duty of enforcing this law is placed upon the township 
trustees and county supervisors. The law is mandatory in its 
nature, and the work is expressly made a part of the road work 
of the trustees and the supervisors. They are authorized to expend 
road funds and it is also made the duty of the county supervisors 
to call a meeting of township trustees and road supervisors between 
November and April of each year to consider the best methods of 
road work and weed dei:.1.ruction. A failure to comply with the 
provisions of said act is a misdem~anor. 

While the law places the duty on the tn1stees, road superintend­
ents and members of the hoard of supervisors, the duty of seeing 
that these several officers are properly advised as to their duties 
and that they in good faith perform such duties, devolves upon the 
several county attorneys of the state and the attorney general, and 
hence in tl1e matter of enforcing these laws, I will be glad to co­
operate with you and with the several officers who have th~ wor_k 
in charge to the end that a failure to secure good roads m this 
state will not be due to a lack of enforcement of the statutes of 
the sta.te. In other words, it is my desire that if Iowa fails to 
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secure good roads. that the fault is not with the law enforcing 
officials er th e fail u re to enforce the law. hut with the legislature 
in not proYiding pl'oper funds and m ethods of road construction. 

Y OUl'S very truly, 

G AMBLING. 

GEORGE CossoN, 
Attorney General. 

November 6, 1911. 

To the Co·unly .·ittor11 eys and Mayors of Iowa: 

GENTLE.MEN: Dul'ing tbe past few months so. many complaints 
have been mad e to the D0partment of J ustice and so many requests 
have been r eceived for opinions concerning the operation of slot 
machines, gambling· cl cvi r·cs and v~1ricus other forms of raffles and 
lotteries, that I feel it incumbent upon me to direct a general letter 
to each county attorney in the state and mayor of every city and 
town of Iowa, to the end that the county attorney may direct his 
sheriff, and the mayor his marshal , chief of police and other police 
officers, with reference to these evils. 

I am pleased to say that Mayor Hanna of Des Moines, as well as 
other mayors and law enforcement officers of the state have already 
taken action, looking to the suppression of all raffles, lotteries and 
gambling devices. 

All forms of gambling, gaming and lottery schemes are made 
illegal and prohibited by the statutes of Io~a. See the following 
s·ections of the Code: 4962, 4963, 4964, 5000 and 702; also 704 
Supplement to the Code, ( 1907). 

Former Attorney General Remley held, in interpreting these 
statutes, that: 

''Any game in which a person parts with his money in the hope 
or with the expectation · of receiving either a sum of money or 
property in return therefor, the amount of which depends upon 
some chance or result of the game, is gambling. It has been held 
by our supreme court that playing at billiards or pin pool with 
the agreement that the losing party shall pay for the games p layed 
is gambling. A game of chance resulting upon a drawing is a 
species of gambling or lottery. Slot machines by which one·, for a 
given sum, wiH obtain one cigar, or by a lucky turn more than 
one, are unquestionably gambling devices.'' 
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.·lttorney Genel'a-l 's Report, 1899, p . 208. 

.litorn ey General 's Report, 1910, p. 228. 

65 

This has been the holding of the D epartment since that time 
and it is clearly in harmony with the decisions of our supreme 
court. See 

Guenther v. D ewein, 11 Iowa, 133. 
B ell v_ Slate, 37 Tenn. (5 Sneed) , 401-

State ·v. Maurer, 7 Iowa, 406. 

Stat e 'l' . Crogan, 8 Iowa, 523. 

State ·v. Coaster, 10 Iowa, 453. 

State v. L eicht, 17 Iowa, 28. 

Stat e v . B ·ishel, 39 Iowa, 42. 

State ·i:. Book, 41 Iowa, 550. 

State v. Miller, 53 Iowa, 154. 
State v . Boyer, 79 Iowa, 330. 

State ·v. White, 123 Iowa, 425. 
Blodgett v. McVey, 131 Iowa, 552. 
Mc C/.ain's New Digest, Vol. I, page 1085. 

Arkan.~a-.~ v . Sanders, 19 L. R. A., N. S., 913, note. 

Ther efore, all st hem es or trnnsactions for which a consideration 
is paid , . a11d in which the person paying the consideration receives 
something eaeh time, but the amount received depends upon ~uck 
or chance, are gambling transactions, as well as the recogmzed 
gambling transactions where the game is purely one o~ chance f?r 
a mone v consideration, and hence, the person operatmg these il­
legal g;mes or enterprises is guilty o"f operating a gambling hou~e 
in violation of the city ordinances of his city or town, and also m 

violation of the statutes of the state. 
My attention has r ecently been directed to various slot machines 

and candy raffles. The complaint is made that so great has become 
this evil- ·0 f candy rafi1es, that a me.rchant who r efuses to handle 
these gambling schemes cannot compete in business with those who 
do. F ormerly, wholesale houses which put out these candy. ra~e 
boards confined the prizes to candy, but the ev.il has so mult1phed 
and competition has become so great that w_ithin ~he past ten days 
I have received complaints that diamond rmgs, silverware, clocks, 
gold . watches and other articles of jewelry, spuriou_s as ~ell as 
gen~ine, are being disposed of as prizes in connection with the 
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candy ruffle. It is 1·ommon knowledge that the larger part of the 
~oney r ece ived in disposing of these candy raffies is from boys and 
girls, some of them ·immature. 

I can see no reason for prosecuting the man who operates the 
shell game and the r oulette, and at the same time, permit merchants 
to operate gambli ng houses in the form of raffles, slot machines 
~nd other gambl.ing scJiemes, and by a petty form of gambling, 
1llcgalJy collect from the boys and girls thousands of dollars for 
which no just return is made. 

I, ~hereforc, suggest and request that the several mayors and 
s~per1~tendents of public safety direct their chief of police and po­
hce _officers to cause all forms of gambling to be suppressed, in­
cludmg all schemes of raffles, lotteries, and all slot machines con­
taining an element of chan ce, and if the offenders continue the 
illeg_al operations of them gambling enterprises, that they be im­
mediately arrested under the city ordinance, and that the county 
attorne~s also cause them to be indicted by the grand jury of their 
re_spective counties for operating gambling houses in vi;lation of 
law, and that the paraphernalia be condemned, as by law provided. 

· Yours truly, 
GEORGE CossoN, 

A.ttorney General of Iowa. 

CouN·ry ATTORNEYS LEGAL ADVISER OF LocAL OFFICIALS. 

To all County and Township Officers of Iowa: 

So many requests_ for opinions are being daily received by the 
Department of Justice and the number is increasing 130 , "dl 
th · · . rap1 y 

at 1t is now very sermusly interfering with the regular dffi · l 
duties _of th~s office. These requests come from all county :i~ 
township officers and many private citizens One · · · b · 1 - - man 1s g1v1ng 
su stantia ly his entire attention to these opinions but is un bl · 
th~n to answer the multitude of inquiries constantly being a re~ . 
ce1ved. 

The cbtint! attorney is the . official legal adviser of all county 
offi~~rs. :m agraph 7 of ~ectJon 2 of chapter 17, Acts of the 
Thn ty-th1rd General Assembly, provides that 'it shall b th d ty 
of the county attorhey "to give advice or his op· 1·hi"on ': e .t1:1 
· "thdt t · · ID Wl'l lllO' 

w1 1 rolnpensa.t10n to the board of su· . · d O 

perv1sors an other 4ouii-
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ty officers when requested so to do by such board or officer, upun 
all matters in ,,hich the state or count v is int er ested" etc. . . 

Inasnnu.:h then as ccunt.y attorneys arc by l a.w made the official 
legal achiser of all other county officer s . all requests for opinions 
from count:y and tmrnship officers shonld first be made cli.rect to 
the connt~- attor11e:v, and in the rYcnt that h e has donbt about 
the proposition after duly consicledng the matter he may r eceive 
an opinion from the attorney general. 

Gen erally speaking in matt,ers of ]oral concern the opinion of 
the county attorney should lie aecepted as conclnsive but in mat­
ters of state. wide interest, if the question is doubtful and the lnw 
subject to various inter.prrtations. the count~- attornry by sulnnit­
ting his request and stating specificnlly his Yiews upon th e ques­
tion and his reason and authority relied upon, can receive au 
opinion from tl1is office, but in all requests for opinions the c(mnty 
attorney should set forth his views specifically and th e authori­
ties relied upon for his -position . 

This will save confusion, greatly relieve this offire and tend 
to uniformity. 

PRISON lNVESTIGATJO?,L 

To the Coitnty Attorneys of Iowa: 

Very respectfully, 
GEORGE CossoN, 

Attorney General of Iowa. 

February 1, 1912. 

Gent]emrn: As cha irman of the_ committee appointed to in­
Yestigate and r eport upon t he penal in~titntions of this stntc and 
in hehalf of the committee, I am desirous of ohtaini.ng certain in­
formHtion rela t ive to county nnd city jails, and I rcspr r tJully 
request tl13t you answer the list of qurstions p ertaining to this 
subject which I enclose. · 

In order that the work of the committee may be expedited and 
the report made in clne time, it is necessary that the answers to 
these questions be received not later than F ehruary 10th, and l 
will appreciate it very much if you will interest yourself in this 
matter to the extent suggested. 

Yours very trqly, 
GIWRGE CossoN, 

Attorney General of Iowa. 
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l' li ,r;,." it·;:d 1·011ditin11 uf t01111ty :md r·i 1y ja il:-:. 

:!. ;\111 11 hr r of' 1w rsl\ ll :,; 11 nw f•n11fi1wd. f!i ,·inl,! 11~(" 1-111d sex~ 

3. X11 1,il1<· r 1·11111111 i11t·d d11 ri11µ- .n.'n1· 1011 :ind offense ch:i.rg e: .J . 

_ .J. . ., \ ,·r rafrr 111 11n lH: r d 11 ri11 Q" yr11 1· 1! 11 l. i11 eo 11 fi 11 emenL a\·cnigc 
l m1e e:wh p.·r;-;on ht• ld in c:rrnfi 11i •1111' 11t. :1 ud hdwf'c n wlrnt arres was 
the 1mijo1·it_v. I:"' 

5. Xumhr l" . i f known. hrl,l f'o r in t11xi<·:1tion. 

6. Whethe r or not " 111rn1 1Jr 1· s,• n· cd more tha 11 011c jail sentence. 
7. \ \'li nt lahor. i f :i11y. requ ired ,w perfo rm ed by p ri soners. 

_s. 1.\"h at 111cn ns 1 if 1111.,: . of srµ-rcg-uting- oi- sr pn rating women. 
mrno1·s .'In d fi rst offcnU rs f 1·0111 Jnuflf'uccl c1·i111innl~. 

n. "\\'hat propo l'tinn rt men l1a,l wi fe a 11 d chi ! lrcn depend ent 
upon them for snpport ( ma y be estimated ) . 

10. 
ja ils. 

11. 

Cost of prcscC' ut irm ;:iod l'Ost· of kee pi11g p1·isoncrs i11 county 

Recommcndnt ions. com ments or suggestions. 

SCHEDULE G. 

Bo:rns.-Are bincli11g ordinarily only fo r the ter m of offi ce for which 
the prin cipa l is elec ted 0 1· chosen , and whil e by special agree­
ment it might be ex tended beyond th is term, t he agreement 
extendi ng it shoul d be definite as to dura tion. 

rn: I am in receipt of yonr rom mu nication of the 21st of Oc­
tober enr losing copy of ollicia l b ncl given by Mr. Swisher as treas­
urer of the Stat Univers-ity of Towa. The bon d covers the t erm 
beginning Jul y 1, 1909, and ending June 30, 1910, i nclusive. anJ 
further provides that said bond shall cover Sllid entire period. " also · 
t he 1erms of acy and all successive re-elections by the State Board 
of Education of the sa id Lovell Swisher to the said office of trea•­
urer of the State University of Iowa." You r equest an opinion 
as to whether this is a valid, continuous bond covering successive 
terms of his election as indicated in the clause above mentioned, and 
whether it will obviate the necessity of giving a new bond at each 
suecessi ve r e-election . 

I t is elementary law, in the absence of a special agreement to the 
contrary, that a bond is on ly valid for the term for which it 
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is g i\· n, and without passing upou th e vnlidit.y of the bond 
where it is given in pc1·petui ty, [ nm of the opin ion t.ha t. it would be 
unw i e to acrept a bo nd whi ch is UDlimited as to time. I sug-gest 
that in order to a\'Oid the nccc,-sity of th e giving of a bo11<.I each 
year with each sucree,ling elcctiou. that the bond he made for the 
current terrn

1 
nnd for the term of each and every su cecsti iv re-elec­

tion not to exceed fo ur years from the ilat e ther eof. The bond 
ought to be made to coYer the duties th en exi f- ti ng with any addi­
t ional duti es devo\Ying upon said treasurer or created by law. 

The term ol' fou r yen1·s of cour se is wholly arbitr,iry but a four­
yea1· period comm nds itself ns r nsonnble and in consona uce with 

guou bus iness pri nciples. 

Yours very truly. 
GEORGE CossoN, 

,ittorncy Grncral of Iowa. 
January 14, 1911. 

H oN. D . A. E,n:nY, Secretary, 
Iowa S tate Boa,·d of Educa.tio-n. 

GAME W ,,RDEN.-i\l.ny with onsent of execut ive coun cil pay ex­
pense of rep1·inting his repo rt from the fund pr ov ided in sec­
tion 7, chapter 154. ac ts of the Thirty-thi rd General Assembly. 

Sm :-I am in rece ip t of your com municat ion of the 31st ul timo 
requesting on behalf of the executi,·e council an official opinion as 
to whether the stat.e fish and game warden, wit h the consent of the 
executive counci l. is warranted in reprinting the 1910 report of the 
fish and game ,varden and paying the expe nses thereof from the 
fu~ds authorized to be expended under the provisions of section 7, 
chapter 154, ac ts of t he Thir\y-third General Assembly. 

Section 7 of chapter 15! of the acts of the Thirty-third General 
Assembly provides in part that "The state fish and game protection 
fund shall be u sed f:or the payment of the expenditures made neces­
sary under the prov isions of section 2539 of th e Code • • • for 
the expenditures made necessary u nde,r the operation or enforce­

men t of this sta tu te." 

Section 2539 of the Code ex pressly provides that the fish and 
game warden shall make a biennial r eport to the governor of hie 
doings, together with such info rmation upon the subject of eulture 
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of fish and the protection of game in the country, as he may think 
proper. 

I am therefore of the opinion that the expenditure in question 
is clearly covered by section 7 of the act in conjunction with section 
2539 of the Code. 

Respectfully submitted, 
GEORGE CossoN, 

A tt01·ney General of Iowa. 
February 2, 1911. 
HON. A. H. DAVISON, 

Secretary Executive Council. 

NoTAIW Punuc.-A minor may hold the office in Iowa, the office 
being ministerial and not elective. 

Sm :-I . am in receipt of your communication of the 3d instant 
requesting a written opinion as to whether or not a male citizen 
under twenty-one years of age may act . as a notary public within, 
this state. 

Our . supreme court has held that no one except a qualified 
elector may hold an elective public office unless otherwise specially 
provided. 

State vs. Van Beek, 87 Iowa, 569. 

And courts generally have held that an office which involves 
judicial duti,es can only be held by a qualified elector unless other­
wise authorized. It is however generally considered that the duties 
of a notary public are purely ministerial, and therefor.e, in the 
absence of s9me constitutional or statutory prohibition, a mino~ 
may properly hold the office. This is the common law rule. 

United States vs. Bixby, 9 F,ed., 78; 

29 Cyc. page 1072; 

Am. & Eng. Enc. of Law, Vol. 16 p. 266; Vol. 21 p. 556. 

_I c~nclude therefore that since there is no prohibition in the con­
stitut10n or statutes of Iowa, a minor may legalJy hold the office of 
notary p~blic_ in this _sta~: I believe however that it is for you 
tel determme m each md1v1dual case as to whether the minor has 
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attained the age and has the general ability to properly discharge 
the duties of the office. 

Respectfully submitted, 

February 6, 1911. 
HON. B. F. CARROLL, 

Gove1·11-0r of Iowa. 

GEORGE CossoN, 
Attorney Geneml of Iowa. 

CosTs.-Th ere is no authority for the payment of costs from any 
state fund in cases where judgment for costs is r endered 
against the state. 

Srn :-I am in receipt of your communication of the 2d instant 
enclosing papers from Mr. E. A. Burgess of Sioux City relative to 
the costs taxed to the state in the case of Dmnbadon Realty Com­
pany vs. E. H. Stone, et al, defendants, State of Iowa, Intervener, 
and requesting an opini.on as to whether there is any money avail­
able under the laws for paying the court costs therein refened to; 
or whether the executive council should refer the claim to the 
General Assembly for an appropriation. 

Ther e is no authority for the payment of these costs from any 
funds other than the attorney general's contingent fund and the 
governor's special counsel and contingent fund, and as th ese funds 
are requi red to meet current expenses, I suggest that the claim be 
referred to the General Assembly for an appropriation . This is in 
accordance with t he method pnrsned by former Attorney General 

Mullan. 
Respectfully submitted, 

February 21, 1911. 
HON. A.H. DAVISON, 

S ecreta,ry Executive Co1mcil. 

GEORGE CossoN, 
11 tt01·ney General, of lowu. 

CoRPORATIONs.-vVhere a corpm·ation is engaged in both interstate 
and intrastate business, the filing fee should be computed on 
the ca pital to he used in intrastate business only. 

Sm :-I am in receipt of your comm,wication of the 24th instant 
submitting therewith a letter from Mr. James C. Davis, attorney 
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for the '.\1is~;issippi River Power Company, and requesting an 
opin ion as to whether under t he present la ws of this state, and in 
view of th e r ecent decisions of the supreme court of the United 
States r elative to the right of states to collect a filin g f.ee on the 
tota l authorized capital stock of a foreign co i· poration d esiring to 
1rr ns :· r·, h1°·i1: c·<:~: in tl1 is stat<' . it \\'ould he ,Yithi n the powers and 
rig hf s of y, ; 111 · offi r·ia l dntics to accPpt · and fi l e a certified copy of · 
flw ,: r fi ,· Je-; <.f irn·orp :1r11t io!1 of t he ab-0ve named <' Ompany under 
t he p1·1;vis i11ns of sPet ion 1138'7 of the Code as amended , upon r·e­
ceipt ol' a f' <' e based 11 pnn th e prop ortion at e amount of t he capita l 
stock wi1i eh sa irl con1pany proposes to employ in the transac tion 
of its business in thi,s state. 

Prom 111 c lC'tter of Mr. Davis addressed to yon, toge th er with the 
certifi r>d art ic:les of incorpcr ~tion of th e said company. it appears 
ihat saicl c.:ompa11.v is now constructin g and will maintain a large 
dam ncrnss the Mississippi river at K eokuk, Iowa . for th e purp ·~~e 
of t-!1f' mann fact ure. production. sale and transmission of electri city. 
th e sarne to lJe transmitted and sold in varim1s parts of the states 
of Iowa, Illinois and Missouri, an d that therefore said company will 
he engaged in both intrastate and interstate commer c·e. 

I am thorough!) ronvinced that under the holding of the su. 
preme court of the United States in the case of W estern U·11io1o 
T elegraph Company vs. Kansas , 216 U. S., 1, which case has been 
followed and confirmed by later decisions of said court, that the 
state of Iowa ra nnot exact a filing fee from foreign cor porations 
doing an interstate business. which may hereafter desire to file t heir 
art;cles in the office of the secretary of state of the state of Iowa 
under section 1637 of the Code as amended, in excess of the amount . 
of capital used or authorized to be used within the state of Iowa. 

My conclusion is therefore that it will be both entirely legal and 
pro?~r, upon the presentat ion of articles of foreign eorporations 
~esumg to do b.usiness in Iowa and engaged in both intrastate and 
1~terstate commerce, to accept a filing fee based upon the propor­
tionate amount. of the cap_ital stock which said company proposes 
to employ or will employ_ 1n the t ransaction of its business in this 
state_ · 

February 24, 1911. 
HON. w. c. HAYWARD, 

Secretary of State. 

RespectfuUy' submit ted 
' 

GEORGE Cm,soN 
Attorney General oi Jo/.va. 
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CITIES AN D To-vKs.-The fiseal year in all cities and towns of the 
state begins with the first day of April of each calendar year. 

Sm :-I am in r eceipt of your communication of the 1st instant 
requesting an official opinion as to what date, if an y, is :fixed by 
law for the beginning of the fiscal year of municipal corporations 
of the several classes ; or as to whether chapter 14-A, Supplement 
to the Code, 1907, implies that there is a uniform municipal fiscal 
year begin.ning on April 1st of each calendar year. 

Section 667 of the Code provides that: 

"In a ll citi es, each officer er hoard in charge of any depart­
ment shall furnish and file in the city clerk's office, thfrty da,ys 
be/ ore the beginning of each fiscal yem·, tv71'1:ch shall be the first 
day of' Apr-il .. of each y em·, a sworn detailed statement of the 
supplies necessary for his or their department during the next 
fiscal year.'' 

This section definitely fixes the beginning of the fiscal year on 
April 1st. 

Section 1056-alO Supplement to the Code, 1907, recognizes by 
implication, if not directly, that the :fiscal year of all cities and 
towns shall commence on the first day of April, and many other 
sections may be found in the Code in which referen ce is made to 
the fiscal ye;ir of cities and town8. 

Chapter H-A of the Code Supplement above r efer red to provides 
that '' the provisions of said chapter shall apply to cities under 
special charters;'' and section 1056-a19, as amended by chapter 64, 
Acts of the Thirty-third Gen,eral Assembly, provides that all laws 
governing cities of the first and second class, and not inconsistent 
with t he provisions of chapter 14-C, Supplement to the Code, 1907, 
(the same being the chapter relating to the commission plan of 
government) shall' apply to and govern cities· organized under said 
·chapter. 

In view of these provisions of the law, I am therefore of the 
opinion that the fiscal year of all cities and towns commences on 
the first day of April of each calendar year. 

March 2, l!Jll. 
HON. JOHN L. BLEAKLY, 

Auditor of State. 

Respectfully submitted, 
GEORGE CossoN, . 

Attorney General of Iowa. • 
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PRIMARY L A W.-By its express provisions, does not apply to special 
elections to fill vacancies, and n omin ations in such cases should 
be made ,,.,jthout r efer ence t hereto, unles~ otherwise controlled 
hy additional legislation. 

Sm :-I am in receipt of your communication of the 9th instant 
advisi11g that a vacancy in Congress from the Ninth Congr essional 
District of Iowa will soon exist, and requesting an opinion as to 
what method should be pursued by the various political parties of 
that distri ct in namin g candidates for the position above ment ioned. 

Section 1087-al of the Supplement to the Code, 1907, provides 
among other things: 

'' That from and after the passage of this act the candidates 
of political parties for all offices which under the law are filled 
by the direct vote of the voters of this state at th e genernl 
election in November , ( except candidates for the office of judge 
of the supreme, d istrict and superior courts), • • • shall 
he nominated by a primary election, and del egates to the 
county conventions of said poli t ical parties or organizations 
and party county committee-men shall be elected at said 
primary election, at the t imes and in the manner hereinafter 
provided.'' 

It was held by our supreme court in the case of Pratt vs. Secre­
tary of State, 141 Iowa, l98, that the requirement is mandatory 
and th e method of nomination provided for- in th e primary st~tute 
exclusive, except as otherwise expressly provided. 

IP an official opinion given by former A t torney General Byers 
to the then Governor of the state, it was be_ld proper to reconvenf) 
in the various counties of th e state the delegates selected at the 
preceding primary for the purpose of holding county conventions 
to select delegates to a state convention to nominate candidates to 
fill the office of judge of the supreme court, and pursuant to said 
opinion, the variot1s county delegates of the state w-ere reconvened 
iµ county convention and selected delegates to the state convention, 
which state convention nominated Hon. W . D. Evans, now associate 
justice of the supreme court of Iowa; and at the succeeding session 
of the general assembly, the legislature ratified the act in question 
.by providing that "the term of office of delegates (referring to 
county delegates selected at the primary election) shall begin on 
the day following the final canvass of the votes by the board of 
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supervisors, and sha ll continue for two years and until th eir suc­
cessors are elected,'' so that at the present time county delega tes 
chosen at a primary election a re public officers and hold the i1· terms 
of office fo t· 11 p eri od of two ye11rs and un t il their successors are 
elect ed an d qualified. 

Sect icn 101.. 7-a30. Su pplement to the Code . 1907. howewr. r lea rly 
provid es t hat the prima ry law sha ll not appl_v to specia l elrdions 
to fill va canries. 

It is n en rdiunl prineipl e of statutory construct ion which ha·s 
m any times been r rcoirnizecl h:v the supreme court of Iowa. nnd the 
snJW<' IIH' c-o n r1· of 1 \Jp r·11i1 \, r] s;tat<'s, tha t .repea ls by impli,•ation an) 
not fnvor ecl. ;111(1 t li i1 t Y11rin11s provisions of the law ar e, if: possible, 
to h,, l'Pt·o11,, il c1l so ns to g·in~ expr ssion to all . 

Th ere is no neressnry con flirt between th e provisions of sec tion 
1087-a :iO and rl1 ap1er G!l , al'ts of the 'J' hi rty-third Gener al Assembly. 
which expressly provides tlrnt delegates hol d office for two yenrs 
and 11nt il th eir :mccessors are elect ed and qualified . 

I am th erefore of the opinion that in view of the provisions of 
sedion 1087-a80. th e prinrnry faw will not apply to special eler­
tions to fill v11cancies. and hence the proper political comm it.tees of 
the various p11rties should provide independently of th e primary 
law for the selection of delegates to county r.onventi<ms to hf' h eld , 
for the pu rpose of selectin g delegates to a rong-ressional convention 
to pl ace in nomi nation a ca ndiclnte for the office of Congressman 
of th e Fnited States from ·the Ninth Congressional District of 
Iewa; or su ch nominations may be m11de by petition under the con­
ditions prescribed by law. 

A biJl however has heen in t roduced in the legislatnrr to r epeal 
section 1087-n30. Supplement to the Code. Hl07. If the le~isla tnre 
should r epeal section 1087-a30 hcfore the nomination in qnestion 
is mncle, I am of the opinion that th e var ious political parties en ­
titl ed to place in nomination a. candidate for the offi ce in question 
may r econvene in county convention th e county clelegates of such 
pai:ty, ·wl10 were seler.t ecl a t tl1 e last pri m11ry election, and that such 
county delegates in convention assembled should select del egat:s 
to a congr e~sional convention , which convention should place m 
nomination a candidate for the office of representative in Congress 
for the Ninth Congressional District of Iowa . 
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If further statutory machinery for the time and manner of hold­
ing coun ty conventions and a r·ongressional convention should be 
desired, the leg islature should so amend the bill previously re­
ferred to. 

M11.rch 11. 1911. 
HON. B . F. CARROLL, 

Governor of Iowa. 

Respectfully submitted, 
GEO&GE GOSSON, 

Attorney General .of Iowa. 

PRIMARY ELECTION LA w.-It was not the design of the primary 
law to authorize delegates to the county convention to be re-­
convened for the purpose of electing delegates to district and 
state conventions to be convened for the purpose of electing 
delegates to national conventions, but such procedure might be 
legal if in harmony with the call for such national convention. 

SIR :-I am in r,eceipt of your communication of recent date re­
questing an official opinion as to whether delegates selected at the 
last preceding primary held in June, 1910, should be re-convened 
in the several counties of the state in county convention, for the 
purpose of selecting delegates to district and state conventions 
which in -t_urn elect delegates and alternates to the national con­
vention to be held in 1912, to place in nomination candidates for 
the office of president of the various ,political parties_ 

The answer to this question presupposes two other questions:· 

First. Was it the intention of the legislature in passing the 
primary law, as the same appears in chapter 2-A, Supplement to 
the Code, 1907, and amendment<;i thereto, to provide the machinery 
and the method for the selection of delegates to the various national 
conventions of the respective political parties? 

Second. Would the method provided by our legislature govern 
in the event there ·was a con':flict between the method provided and 
the rules prescribtJd by the ret!Jpective national committees? 

With reference to the first question, I have examined the pro­
visions of the primary law with extreme care because I fully ap­
preciate the importance of the question involved, and the fact that 
good lawyers may honestly differ in their interpretation of the 
law. 
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After a minute and painstaking cx:1rn in;1t ion of tlw ,'ntin' :1ct _. 
I am unable to discover a single st:1teme 11 t or scnt1:D l'C iu t he la w 
that indicates it "·as expressly U"'C'd fo r t l1 e pu r pose of ant-horizin g 
the r econYening of the delegates of th !:' vari ous politic:11 part ies 
in the seYeral counties of the state. to srlect deleg;ltl'S to district 
and state corn-entions, ·which in turn select d elegates to the n at ional 
conventions of th e various p olitical p:ir t ies; t hat is to sny, no 
language can be found in said act which is not entirely consistent 
with the theory tlrnt it was not th e legislative intent to provide a 
method of selecting delegates to national conventions. 

In the first section it is provided that: "From and after the 
passage of this act the candidates of all political parties for all 
offices which under the law are filled by the direct vote of the voters 
of this state at the general election in November, ( except candi­
dates for the office of judge of the supreme, dist rict and superior 
courts), for the office of senator in the congress of the United 
States, and for , the office of elector of the president and vice- . 
president of th.e United States, shall be nominated by primary elec­
tion, and delegates to the county conventions of said political 
parties," etc. 

From this it may be claimed that under this section, the dele­
gates to aH political county conventions should be selected under 
the primary. This, however, could not have been intended for the 
reason that the time, place and purpose of the county conventions 
referred to therein are specifically provided for elsewher,e in said 
act. See section 1087-a25. In the latter part of said section, the 
nominations which the legislature made it mandat ory for the 
county conventions to make, are designated and no ref.erence is 
made to national conventions or the selection of delegates thefleto. 

Again section 1087-a30 provides · that "this act shall not apply 
to special elections to fill vacancies_'' 

In an official opinion giv,en to your Excellency on the 11th 
ultimo, I held that in view of this provision in the law, nomina­
tions to fill vacancies in the case of special elections should be made 
independen tly of the primary law. 

It, however, was n ever seriously contended that the primary law, 
as it was originally enacted, made any provision for the selection 
of delegates to national conventions, but it has been argued that 
the Thirty-third General Assembly gave the delegates elected in 
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the various counties a term of office to begin on the day following 
the final canvass of the votes by the board of supervisors, and to 
continue for two years and until their successors are elected; and 
it is said that such delegat es should be reconvened in county con­
vention for any and all purposes which may be necessary and 
proper for political d elegates to pel'form. 

Th ere is m11 ch merit .in th is contention, but as just before stated, 
1t was evidently n ot the inten tion of the legislature that such dele­
gates should act for all purposes, including the filling of vacancies 
at srcc: ial cJ<,:·tions, else section 1087-a:30 '.voulcl have been repealed. 

Prior to the convening of tbe Thirty-third General Assembly and 
the general election n ext preceding, but after the primary had been 
held, a vac_ancy occurred in the office of judge of the supreme court, 
and under an official opinion given by Hon. H. vV. Byers, then 
Attorney General , the county de.legates were reconvened in county 
~onvention fm· the pnrpose of selec-ting delegates to a state conven­
tion which placed in nominat ion Hon. W. D. Evans as the repub­
lican nominee for the office of judge of the supreme court, and 
whatever other purpose the legislature may have had in making 
delegates officers and giving them a term for the period of two 
years, it evidently had in mind the contingency just referred to, 
and the act of the legislature was a ra_tification and approval of the 
oph,ion given by the attorney general. 

I conclude therefore that_it was not the intention of the legisla­
ture in passing the primary law and amendments thereto, to make 
it mandatory to reconvene the county delegates selected at the last 
preceding primary election in county conventions, for the purpose 
of selecting delegates to district and state conventions to ele<it 
delegates to national conveI!,tions of the various political parties; 
or if it was, no appropriate language has been used to express such 
intention. 'ro hold otherwise would result in allowing delegates 
selected upon entirely different issues, and oftentimes selected be­
cause of the personality of certain candidates at a primary election 
two years previous to the holding of national conventions to _deter­
min e the issues and policy of the respective parties upon political 
matters of th e highest irnportance . I am well aware that if this was 
the legislative intent, the wisdom of the law is one solely for the 
legislature, but it is nevertheless true that in construing ambiguous 
and doubtful provisions of th~ law, courts are not only permitted, 
but it is their duty, to consider the result and effect of an act for 
the purpose of arriving at its meaning. To warrant such a con-
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strnction to be gin,n to the act , would n rcessita tc the use of more 
adequate and definite language than is found th erein. 

In reply to your second question. it is certnin that in case o.f 
con fli r t. regn rd less of how 1 he qu est ion ougl,t to be a nswercc1 from 
a tl1e,lrct ical pni111 of Yi ew. iu pradivc it wonld he n rcl'ss,n·y to 
coufonn to th e rill es p l" l'S"C l'ibcd by the national conYent.ion a 11cl 1 he 
national committee iu order that the delegates be S<' ntcd at the 
national convention. 

'l'hc last cnll issued by the unt.iona1 republi can chairman and 
secr etary provided in part t hat the delegates at large and their 
alternn tcs should ·he c Jt, cted by populi11· state and tenitori al c.:on­
veu tions. and further prov.iclecl that all delegates should be elected 
not earlier than th ·irty d.(t'!JS after the dot e of the ca.n. aud not later 
than t hirty days· before the meeting of the republican national 
convention. 

vVihout going so far as to hold that a similar call would r equire 
the county delegates to be elected within t he time named, it is 
evident that it is contemplated that the delegates reprPscnted in 
the nationa l convention shall not be elected at a. time so long in 
Pdvance as to preclude the idea that they were elected with refer­
ence to ti1e issues then pending nnd the personnlity of the cn.ncli­
dates then seeking the nomination at the hands of tbe various 
politica.1 parties. 

In holding however that it is not mandatory to reconvene the 
delegates in county conventions which were selected at the last 
preceding primary election, nothing herein should be construed as 
holding tbat delegates selected to national conventions would be 
illegally eleef;r.d because of the reconvening of delegates in county 
conventions which were selected at the last preceding primary elec­
tion, provided the d elegates in the several counties of the state 
were reconvened pursu:mt to th e action of the 8tate and distri ct 
committees of the several polit ical parties working in harmony and 
in pursuance to the call of the national committees of such political 
parties. This qu,estiou however may never arise and therefore upon 
this point I express no opinion. 

Respectfully submitted, 
GEOR9E C9ssoN, 

April 5, 1911. Attorney Genemt qf Io-µ;a. 
HoN. B. F. CARROLL, 

Governor of Iowa. 
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.APPROPRB.TION.-The six thousand dollars appropriated by section 
2G75-a9 of the Code Supplement, 1907, is in effect under the 
control of the state board of health for bact eriological purposes 
and for the purposes enumerated in the section and in sections 
2575-a7 and 2575-aS. 

Sm :-In your letter of March 22, 1911. you call attention to the 
$6000 appropriation provided for by section 2575-a9 of the Supple­
ment to the Code, 1907, and propound the following inquiries: 

1st. "Has the state board of health absolute control of this 
laboratory? 

2d. "Must this $6000 be expended for the state board of 
health a]one, or can any part or all of this $6000 be used for 
any purpose whatsoever, provided it is for bacteriological 
purposes'! 

3d. "Can any part of this $6000 be used for experimental 
purpoReR rel,:iting to the state university work 'l In brief, how 
may this $6000 be used and under whose direction must it be 
expended 'l '' 

Section 2575-a7 of the Code Supplement, 1907, provides: 

'' The bacteriological laboratory of the medical department 
of the state university at Iowa City is hereby established as a 
permanent part of the medical depart_ment of the university 
work, and it shall, in addition to its regulm· work, perform all 
scientific analyses and tests, chemical, microscopical or other 
scientific investigations which may be required by the state 
board of health, and it shall make prompt report of the re­
sults thereof under such rules and regulations as the state 
board of health may from time to time adopt. " 

Trhe following section provides: 

'' The professor of bacteriology shall be the director of said 
laboratory and shall make analyses, tests and investigations 
requfred by the state board of health as provided in the pre­
ceding section, without delay, giving the preference to same in 
point of time over other work and make report thereof to the 
board of health or other persons designated by rule of such 
board." 
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Section 2575-a9 of the Code Supplement. which is the one making 
the appropriation, enumerates the purposes for which the appro­
priation is made, and they are as follows : 

"1. !\·fore pcrf.ectly equipping the present bacteriological 
laboratory at the state university. 

"2. Enabling it to perform the duties hereby imposed. 

'' 3. To J?rovide it with the necessary apparatus and assist­
ance to render the same effective. 

"4. Additional salary of the director and assistants. 

'' 5. Additional expenses of said laboratory as made neces­
sary by this act, including postage, stationery and other con­
tingent and miscellaneous expenses which ma.y be incurred in 
the maintaining of said laborat-Ory and performing the duties 
required herein by the provisions of this act.'' 

The section further provides: 

'' The director shall receive such additional salary, not to 
exceed $1200 per year, as the state hoard of health may fix." 

'' The appropriation bereby provided shall be expended in 
the manner provided in section 2575 of the Code.'' 

By reference to section 2575, it will be seen that it does . not 
specify how funds are to be expended, but rather how they are 
audited and paid, the provisions of the section being as follows: 

'' All such contingent and miscellaneous expenses to be 
itemized, verified, certified, audited and paid as other expenses 
of the board.'' 

This invnlves the further inquiry as to how other expenses of 
the board are certified, audited and paid, and the answer to this 
inquiry wil1 be found in the previous section (2574 of the Code) 
which provides: 

'' The secretary of the state board of health shall receive 
such salary as the board may fix, not to exceed $1200 annually, 
payable upon the certificate of the president to the state 
auditor, who shall issue a warrant for the amount due upon 
the state treasurer. Each member of the board shall receive 
only actual traveling expenses, and other expenses incurred in 

_ the performance of his duties, such expenses to be itemized, 
verified, certified, audited, and a warrant drawn therefor in 
the same manner as the secretary's salary." 
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In Yi C' w o E the foreg-t,ing proviF- ion\ I nm incl ined 'to the view 
th at whil e th e sta te boa n l o[ hca lih mny not lul\·e absolute control 
of the labora lor·y, yet th ei r cont rol over t ho sa me with r eference 
to th e m11ttcrs cnnmcrntcd iu sections 2575-a7, 2575-aS, 2575-n9 of 
the Code Su pplemen t is absolute. 

I nnr also of !'lie opin ion t hat the $6000 ap pl'O pr iat. ion wa s in­
tended fo r t he J)nrposc of pny ini:: the add itional snlnri es, furn ish­
in ~ the additional equipment nnd pny in g- th r additional expenses 
im posed u pon the lnboralor.r by the board of hralth with reference 
to the nrnttcrs nuthor ized hy the fo regoing secti ons, to be r equired 
by the boar d of heal th at the band s of t he d irector of sa id labora­
tory. And Lb at, therefore, the whol e of said fund is in effect under 
the control of the state board of hea lth. fo r use in connection with 
the matters specified in sa id section, subject to the limitation only, 
that not more than $1200 of the $6000 a pproprintcd should be 
paid as an add itional salal'y to th e clfrector each year. 

Subject to th e limita t ion mentioned, I think the fu nd could be 
used under th e direction of the board for any purpose whatever 
connected with bacteriological experiments, but I doubt if the 
board would ha ve th e right to use any portion of the same or 
au thori ze it to be used in exper imental work relating to the state 
university. which is not connec~ed with or proper to be clon e at 
the bacter iological laboratory of the university, or which is not 
a part of its regular work as contemplated by section 2575-a7 of 
the Code Supplement, 1907. 

April 14, 1911. 
DR. G. H . SUMNER, 

Hespectfully submitted , 
GEORGE CossoN, 

Attorney General of lou:a. 

Secretary State Board of H ealth. 

APPROPR!AT!ONS.-Where an appropriation is made for a biennial 
period and payment required to be made in quarterly install­
ments, one-half of the appropriation should be paid each year 
in qua rter yearly installments. 

SrR :-I am in receipt of your communication of the 20th instant 
enclosing a letter from Homer H. Seerley, President of the Iowa 
State Teachers Coll ege at Cedar Falls, in which he directs atten-
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ti ou to section 6. nets of the 'l' hirty-fourt h General A erubl y , mak­
ing appropriations to the ecluca tio,rn l institul ions under the control 
of lhc stHlr bna rd of edn(·nlion. 

Sec tion 6 prov ides as follows : 

" There is fur ther app ropl' iated out of any money in the 
state tl'easury not other wise appropriated, to the Sta te Teachers 
Uoll eg-e. the sum of fi ve thou an d cl oll nl's ($5000) fo r t he 
follow ing purpose : 

For pipe organ . .. $5000.00 

Said sum lo be pa id in qua rterly install ments on order of 
the I owa. tate Boa rd of Education. " 

You reqnest an opinion as t o whether u nd er said section the 
amoun t may nil be paid in the yea r beginning July 1, 1911, and 
ending J une 30, 1912 ; 0 1· whether the qum·terl y installments re­
ferred to therein cover the bienn ial period, the l'esnlt of .which 
would be that only one-half of said amount could be legally paid 
during t he yeai· end ing June 30, 1912. 

P revious leg islatu res have used language similar to the language 
in question, and it has generally been construed th at th e quarterly 
installments cover the entire bienn ial period . It is also true that 
all funds which are appropriated by the legislature are to cover 
the ensuing biennial period and are not covered into the state 
treasury until th e end of such bienni al period, unless otherwise 
expressly provided. 

I am therefore of the opinion that the quarterly installments 
cover the entire biemnal period, and hen ce that only the pro rata 
amount o.f the appropriation may be paid on or before June 30, 
1912. 

April 21, 1911. 
HoN. JoaN L. BLEAKLY, 

Auditor of State. 

lli>spectfully, 
GF.ORGE CossoN, 

Attorney General of /oW(S. 

COMMERCE CouNSEL.- May on his own motion institute proceedings 
before Railway Commissioners and in such cases his action is 
not subject to interference by either the board or tbe att.orney 



74 REPORT OF AT TORNEY-GENERAL 

general. lie must insti tu te such proceedings wh en directed by 
the 13oa1·d of Jwil way Comm issioners. I t is his duty lo appear 
before the Interstate Commerce Commission wh en requested 
by the Boa1·d of Railway Commissioners and his action in t his 
r espect is subject to the con t rol of snid board. He should, 
when requested by the Railway Commission, co-operate with 
t h atton,ey general in cases pertaiu ing to bis office in state 
and federal courts. but can not assume control of such cases to 
the exclusion of the a t torney general. 

GENTLEMEN :- I am in receipt of your communication of the 18th 
instan t submitting t he following questions: 

"First: Does tbe commerce counsel an d his assistan ts have 
exclusive jurisdiction in presenting all matters involving intra­
state rates to the board of railroad connn issioners ! 

"Second : Is he t he attorney to represent the board before 
the interstate commerce commission in all matters in which 
this st.ate may be interested ! 

"Third: (a) Can this board, or any member thereof , assume 
charge of t he control an d management of cases in state and 
federal courts involving orders made by this board! (b) Can 
this board, by resolution, direct the said commerce counsel to 
co-operate with your department, in a ll cases in federal and 
st.ate courts. involving orders made by this board?" 

Your inq wry is so framed that it not only calls for an opinion 
as to the duties and authority of the commerce coun sel and bis 
assistant, but necessarily involved therewith is also the question of 
the duty and authority of the board of r ailroad commissioners, and 
the duty and authority of the attorney general; that is to say, it 
is impossible to give complete answer to your questions without 
also defining the relationship and authority of the three depart­
ments. 

First. Section 1 of the bill creating the office of commerce coun­
sel and defining his duties provides in part that said comme~e 
counsel shall be appointed by the board of railroad commissionen, 
and may be r emoved by said_ board for cause with the advice and 
consent of the Senate. 
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Section 5 of said act defin es the duti es of the commerce counsel 
as foll ows: 

" It shall be th e duty of the commerce co1111sel to diligently 
investigate the reasonableness of the rates charged, or to bo 
charged, for servi ces rendered. or to be re11 dcrcd liy the rail­
road compani es. express c•ornpanics, an d ,i ll other indiv iduals, 
partie · or corpo rations subjert to the jurisdiction of th e sa id 
boa rd of railroad commissioners, and it shall also be his duty 
to diligently investigate th e reasonableness of rates, charges, 
rules and practices of common carr iers on interstate tr::ms­
portation , and wh enever he is so directed by the uoard of rail­
road commi sioners, or whenever in the judgment of the said 
attorney any of th e said rates. clrnrges, rul es or practices are 
undu e. unjns t. unt"easonable, u11 lawful , unduly prejudicia l, or 
unjustly discrllniaatory agninst any o.f the citizens or indus­
tl' ies of the state of Iowa, it shall be the du ty of tl1e said 
attorney, if tb ey pertain to intra tate business, to institute 
p roceedings relative to said matters and to prosecu te the same 
before the board of railroad commissioners; if they concern 
intel'state transpm·tation , be shall assist the board of rai lroad 
commissioners, whe n so directed by th" said board, and in such 
manner as the sa id board shall specify, in t he prosecution of 
cases involving said matters before the interstate commerce 
commission.'' 

It is clear from said section that the commerce counsel must 
advise himself as to the reasonableness of state rates or rates con­
cerning intrastate business, and whenever in his judgment rates 
affecting intrastate business are unjust, unreasonable, unlawful, 
unduly prejudicial or unjustly discriminatory against any of the 
citizens or industries of this state, that he shall on his own motion 
institute proceedings liefore the board of railroad commissioners 
of Iowa relative to said matters. In this r egard he may institute 
pl'oceedlngs and his actions and conduct with reference thereto, if 
he determines to act, are not subject to control, interference or 
regulation of either the board of railroad commissioners of Iowa 
or the attorney general. 

It is also clear from said section that the board of ;ailroad com­
missioners may direct him to institute proceedings before said 
board . 



i 6 REPORT OF ATTOR:-IEY-GENERAL 

Wh ile the l:i w, however, anth orizes th e commerce counsel to in­
sti tute pro~ecdin~s b fo l'c th e board of railroad commissioners 
relative to inl rast:l!c business "" il.hout control or inter ference from 
any other sta le department, i t does not in an y manner attempt to 
limi t or abrogate t he autb rit y of the at to rn ey general of th e state, 
a.nd th erefore it becomes necessa ry to determi ne the authori ty and 
juri d iction of the nttorn cy gene ral in order to answer your ques­
t ion as lo whether tlw ju1·isd ir·t ion of th commerce counsel, in the 
p resenta tion of matters iuvolvi.ng intrastate rates befo re the board 
of rai lroad commissioners, is exclusive. 

I.n determining this ~nestion and the other t wo questions p re­
sen ted by yo u. it should be borne in mind that the powers and 
duties of the commerce counsel and the boa rd of rai l road com mis­
sioners of Iowa are pu rely statutory ; whereas, th e offi ce of attor­
ney general is a constit utional office and is in vested with both . 
statutory an d com mon law powers a.n d du ties. 

In England . the office of atto rn ey general has ex isted from a 
very ear ly period . 

4 Reeves E ng. Law, Chap . 25, page 122. 

"He is the chief legal representa tive of th e Crown and 
represents it for all foren ic purposes." 

3 Am. & Eng. Enc. of Law, p a.ge 475. 

"The attorney general has the powers belonging to that 
officer at common law in addi ti on to those conferred by statu te, 
and in both England and the Uni ted States, be is the principal 
law officer of the government. and his authority is co-extensive 
with t he public legal affairs of the whole community." 

4 Cyc., page 1028 ; 

State 11s. First J udicial C011rt, 55 Pac. 916. 

"An attorney general , in tbe exercise of the fu nct ions in­
cident to his office, is endowed with a large discretion over 
matters of publi c concer n, and generally th e exerci e of such 
discretion is in its nature a judicial act , over which the courts 
have no control." 

3 Am. & Eng. Enc. of Law, page 484. 

I n a Minnesota case ent itl ed State ex rel Y ming, Attorney Ge~ 
eral, 11s. Robinso" , 112 N. W . 269, in which former Attorney 
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General You ng brought a.n action to oust t he mnyo r from office fo r 
failure and neg lect to pel'fo rm the du ti es o[ his on1 cc, and also to 
coll ect a penalty, it was st renuous].'• urged and con tended tha t th e 
at torney general had no authori ty to instit11te a suit [ol' the pur­
pose of coll ecti ng a penoll y, because of th e fact th nt t his was ex­
pressly made the du ty of th e county altorne;,. The supreme court 
of Minnesota. speaking th rough Brown. J ustice, in discussing the 
duties and antho rity of th e attor ney gcncl'al, said : 

'' Wl1erc the qu estion has rome np for consid eration, it is 
gene ral ly held that the omcc is clothed . in addi t ion to the 
duties exp ressly defi ned by sta l11t e, with all the power per ­
tai ning thereto at the common law. (Cases cited. ) From 
th is it fo llows tha t as the chief law offi cer of the state, he 
may, in the absence of some ex press legislatlve restricti on to 
the contrary, exercise all such power and authority as public 
interests may from t ime to time req uire. H e may institute, 
conduct and maintain all such ,"l1its and proceedings as he 
deems necessar y for the enforcement of th e laws of th e state, 
the preservation of ord er. and the protection of publ ic rights. 

• • The statute nuder con ideration, imposing specific 
duti es upon county a ttorneys in the matter of its enforce­
ment is in no proper view a lim itation upon, nor does it ex· 
elude, the general authority of the attorney general upon the 
same subject. We have numerous instances where particular 
duties are ex-pressly imposed upon the cou.nty at torn ey, yet it 
is clear that the attorney general has the ri ght, in virtne of 
bfa office, to co-operate with or net independently of that 
official in all cases wb re the public in terests justify it. • • • 
The authori ty conferred upon that officer and the general 
power of the chief law officer of t he state may. stand together 
without conflict ; and we so bold." 

And to the same effect, see 

4 Cyc., pages 1028, 1029 ; 

People vs. Km.me,·, 68 N. Y. Supp. 383; 

People 'us. 1lline1·, 2 Lansing, 397; and 

Attorney General vs. Williams, 174 Mass. 476. 

Many other citations could be given in suppo rt of the general 
authori ty of the a ttorney general un der the common law, and 
specifically upon the point that if a duty is imposed upon another 
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offic,• r other tha11 the nttorn ry ,i-e uern l. tha t it does not limi t or 
re~1 1'i d the :1111liorily f' the :1ttorncy ;::-c11(· ral. nn1 e..::s th e statute 
,·XJ'1'Pssly so clcel:11·es: a n,1 ;ilso lo th e eO:cd th;it the attorn ey 
genl'!'a l l,ris not o,il,v th e authority dclr ~ntcd to him express ly by 
stal.11lc. hut nlso nil of the autho r ity which inhcr,·s in and is in-
ident lo th e office of _attorney genera l un<lcr the common law. 

Ilut whil e hi s aut hority 11nder the common law is clcfinite and 
i!)'llrral. !her is nlso expl'ess au th ority coveri ng this matter: The 
law creat ing th e Dcpn rtmcut of Justice pro,·ides tha t there hall 
hl' at the ~c·1t oE gon:rnmrni a drpn rL111(' 11l to be known ris the 
department of justice, am.I th e attorney general shall be ,t he head 
th ereof: that ",chcu req uested to do so by t he governor, executive 
council. or general assembly, or when in his j udgmen t tli c interes ts 
nf the stale n,111 irc it . he shall appear for the state bcfor any 
other court or t rilmnal. prosecute or defend all act ions and pro­
ceedings, ci,1il or criminal, in wh ich the state may be n p:1rty or 
interested." 

And paragraph 6 of section 3 of snid act .expressly provides 
that "It shall be the duty of the attorney general to prosecute or 
defend all actions or proceedings brought by or against any state 
officer in his officinl cn pacity." 

Hence i t fo llows that with refer ence to prosecution of cases be­
fore the board of railroad commissioners respecting rates and 
charges concerning intrastate business, tl1 e commerce counsel mnst 
institute procee<liugs, iI directed so to do by the board of railroad 
commissioners ; that he may also on his own initiative institute 
proceedings respecting such matters, in which event, he will not 
be subject t-0 th e interference or the control of either the board 
of railroad commissioners of Iowa or the attorney general; but 
that these rights and duti es imposed upon tl1 e commerce counsel 
do n'ot iu any way limit or restrict the jurisdiction or authority 
of the attorney general to institute such proceedings before said 
board in the name of the State of Iowa upon the relation of the 
attorney general, as the attorney general thinks necessary and 
proper under the circumstances, iu whlch event, he will not be 
subject to the control or interference of any other state depart­
ment. That where both the commerce counsel and the attorney 
general appear before the board of railroad commissioners of Iowa 
respecting state matters, their r elationship must be governed by 
the comity and courtesy due between state departments interested 
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iu a l ike ea usP and serving th e sn me r lie:nt. viz.: the stnte and the 
public. 

Second. Wi th reference to your second ques ti on , it is clear it 
was contemplated by th e leg islature that the commerce counsel 
wou ld he ,·n ll cd up n to appear before the intersta te commerce 
,·0111111 ission of the l,;nited Stl:lles at least in some cRscs, otherwise 
the law would not have made it mandatory upon hi m to inves­
tigate and advise himself as to the reasonableness of rates and 
charges a.ffecting interstate busin ess; but in this respect, the 
language of the act makes th e commerce eoun el en tirely subject 
to th e control and under the direction of the board of railroad 
commissioners of Iowa. 

Section 5 of the act provides in part that "If they (rates or 
charges of transportation companies) concern interstate transporta­
tion, he (commerce counsel) shall assist the board of rai lroad com­
missioners, when so dfrected by the said board, and in suc h manner 
as the said board shall specify, in the prosecution of cases involv­
ing said matters before the interstate commerce comnussion ." 

rrhe act creating the office of commerce counsel did not, either 
expressly or by im pllcation, repeal section 2120-n, Supplement to 
the Code, 1907. 'l'his section makes it mandatory upon the board 
of railroad commissioners to in form tbemselves as to the r eason­
ableness of rates, charges, rules and practices of all common car­
riers with reference to th e transportation of interstate business. 
And section 2120-h of the Code Supplement authorizes and directs 
the boa rd to prosecute cases before the interstate commerce com­
mission when such b-Oard deems necessary. 

The ne.~t section authorizes the board to call for the services of 
the attorne~ general , and provides that "he ( the attorney general) 
shall represent them, wh enever called upon to do so, before the 
interstate commerce commission. ,, 

What was said, however, under the first inquiry with r eference 
to the general common law and statutory authority of the attorney 
general applies equally with reference to your second question. 

My conclusion, therefore, with reference to your second ques­
tion is tlmt it is made the du ty of the board of railroad commis­
sioners of Iowa to investigate the reasonableness of the charges of 
common carriers and transportation companies respecting inter­
state business, and that after investigation , if they find they are 
unjust, illegal or d.iscriminatory, said board should make an effort 
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to cau c th e ·omn1on car riers 10 adjust th r s11111 e- . Tn th c,·cnt of 
a f nilurC' ,H rt:ru sn l of ~1H1 b ('Om mon C':trricl's to ::11J j11st sfl id rates 
it i~ mndc IIH' <.In t.,· nf tb r lioanl of r:rilroacl ·on1mis .... ionr1·s, if th; 
fnctr,; and c.-i rc11 mstn11 c·,·s warr,1ut. to institu te prosecut ion. In so 
Uoin!.!, [ am or the opi nion that th ey may proceed 11 pon th eir own 
motion :ind proserute 8niJ cau bef ore th<' intcrsl otc cornmcrce 
C'Otmni ssion wit hout 1·rc111 r~ti 11 g th e Rc rvices or cith t· tli c commerce 
couns~·J or th e attorney general: or th ey mn.v receive upon re­
quest. 1hc l-lC tTi i·L'~ of the commerce counse l, in which event, the 
commerce cou nsel is s 11bjcet to their d ircct io11 ; 01· t hey may place 
t l1e cases in the hands of th e attorney geuern l, direct th e commerce 
counsel tn nssist nnd co-operate and themselves nssist. and co­
opt: rnl t:': (H' tit (1 :-itton H_·y gPnernl. unde r 11iR. C'O tn rn on 1::i.w nnd 
stat11tnr,\· anthority 1 rn n:r ind epen cl"ntly prosC'n1tc nn:· artion or 
proceeding before th e interstate commerce commission of the 
United Sta tes, which he deems proper and necessary. In the even t 
that all pa r ti nppenr in the prosecnt ion, the attorn ey general 
would haYe charge of the prosecution if the cases were placed in 
the han ds of the attorney general by the board of r ail road com­
rmss1oners. If, however . the board of ra ilroad commissioners, by 
t hemselves or the commerce counsel. should nppear before the 
interstate commerce commission without r eq uest ing the services of 
the attorney genera.I, and the attorney general should also appear 
by intervention upon behalf of the state in the same cause inde­
pendently of said board, an d under his statutory and common law 
authority, then neither would have any control or jurisdiction 
over t he other . The work would have to p roceed under th e comity 
and courtesy which ought to exist between two state departments 
representing t he same general interests and th e public welfare, and 
in case of con'fl.ict, it would be the plain duty of both to make 
every effort to get together upon a harmonious and working basis, 
and to that end to eliminate any personal interests or considera­
tions; but in the event of some fundamental and deep-seated dif­
ference of policy, then the duty would devolve upon th e inter ­
state commerce commission to determine which theory adopted by 
the different depar tments was the more r easonable a.nd which there­
fore ought to prevail. 

Thi rd. With reference to your third question , it is clear from 
the principles announced under the first division that the attorney 
general has charge of all cases in the state and federal courts in­
volving orders made by the board of ra ilroad commi!ISioners of 
Iowa, nod in this connection and in addjtion to what was said 
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under the first di vision of thi s opinion. J ngain d irect your a tten­
tion to parngraph 6 o[ cetion 3 of chap ter 9 of th e acts of the 
Thirty-t hii·d General _\ sscmbly creating the Department of Justice, 
which pro,-ides that" It shall be the duty of lhe attorney general 
to prosecute or defend fill artioos or procct•clings brought. by or 
against any tnte officer in hi !-: offi c· in1 en pa.city.'' 

And to IJ1c ease of Stale vs . Ji'.-c,,10nt. 35 N. \V. page 118, which 
inYo!Yes the enforcement of the order o[ the board of transpor ta ­
tion of the state o[ Nebraska respecting rates. \\Tbilc the attorney 
general was absent from t he st.a te, the board of transpor tation 
entered into a compromise with the transportation comp'1.Ilies, and 
appeared in court and fil ed the same and askrd that the case be 
continued. Upon tbe relm·n of the attor ney [!eneral , he insisted 
that the case p roceed. Jn determ inin g th e conflict of autboril-y, 
tbe supreme court of Nebraska, speaking through Maxwell , Chi ef 
Justice, said : 

" The fir t question presented, therefo re, is the authority of 
the attorney genera l to proceed with tl1e prosecution of the 
case against t be protest of a mnjority of th e board of trans­
portation. ,' 

The chief justice then quoted tlie Nebraska sta tute relative to 
the duties of the attorney general, as follows: 

" 'I'he attorney gene ral shall nppea r fo1· t.be state, and prose­
cute and defend nil actions an p p roceedings. civil or cdminal, 
in th e supreme court in which the state shall be in terested or 
a party, and shall also, when requested by the governor, or 
either branch of the legislature, appear for the state and 
prosecu te and defend in any court, or before any officer , any 
cause or matter, civil or crim;nn 1, in which the state may be 
a party or in terested." 

And concluded: 
" The attorney general is thus the law officer of the state, 

and int rusted by law with the management and control of all 
eases in which the stat e is a party or interested. The majority 
of the state board of transportation, therefore, cannot control 
his actions in the p remises, and t he motion to continue the 
cause must be overruled." 

Replying to the second divisi on of this question, it is also clear 
that the act creating the office of comm ei·ce counsel places abso­
lutely no responsibili ty or obligation upon such commerce counsel 
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to appear in either the state or the federal courts respecting the 
question of rates or involving the orders made by the board of 
railroad commissioners of Iowa. Not a sentence or word can be 
found with reference to this matter. Not only that, but it is pro­
vided in section 2 of sa id act that '' said commerce counsel shall 
not engage in any other business, vocation or employment than 
herein specified.'' 

I have been advised by the person who says he drafted the bill, 
that it was his intent ion to primarily place upon the commerce 
counsel the responsibility of prosecuting matters before the board 
of railroad commissioners respecting state or interstate business, 
and to furnish an attorney which the board could call upon in 
matters respecting interstate transportation before the interstate 
com merce commission , and that it was not the intent to have said 
commerce . counsel appear as an attorney in court, for the reason 
that it would interfer e with other duties which it was sought to 
expressly enjoin upon said commerce couns.el. 

It will be freely admitted that the act as a whole fairly indicates 
this intention, and as before stated, it is clear from the act that 
no responsibility or duty with respect to this matter is placed upon 
the commerce counsel. 

The exact point, however, which I understand I am to decide is 
this: Would it be either illegal or improper for the commerce 
counsel, if directed by resoluti<lll of the board of railroad commis­
sioners, to co-operate with the department of justice in the prosecu­
tion of cases in the state and federal courts, involving orders made 
by the board 1 

. Knowing the purpose for which the act was passed, and the 
general legislative intent in passing said act to furnish the state 
with a specialist respecting these matters, I think no one would 
contend that it would be either illegal or improper for said com­
m~rce counsel to appear, if directed by the board, and co-operate 
with the department of justice in these matters, if it did not inter­
fere with his other duties, unless he is prohibited thereby from the 
language above quoted. 

In determining this question, the private intention of the drafts­
man cannot control. The criterion is, what is the reasonable con­
str?"cti?n to be pl~ced_ upon the language, arid what was the legis­
lative mtent, cons1dermg the purposes of the bill as a whole. 
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The p a r ticula r p b ce in ,d1id1 t he Lrn,_:11;1g,:, is f11u .1 1ll i,;; importan t 
in det er min in g tli is rn n tt n . U t hf' la 11 g·11:1 µ: 1• in q 11L•,; ( ion lia d been 
found in sect ion 5, wh ich sedi1.m expre,-;-; ly limi t,; all d tlelincs the 
duties of t h c comrne rce <:01rn:.:d, T s ho II l d i nc. l i11t· to the Y iew t hat 
the legislature as a hncly iutcn cl rd thr rd 1y to J)l'O hihit t he ;.;om­
merce counsel from ,1 p pearing i11 nny maim er. other than as de­
fin ed in said sec tion . In other " ·ords. I would construe it as a 
specifi c limitnt ion. imtcad of a g:: ne ral l imitation. 

Section 2 of the act prohibits the e:ommercc counsel from owning 
any stocks or bonds, or haYiug any pecuniary interest in any cor­
poration or business subject to the jurisdiction of the state board 
of railroad commissioners, or of tbe interst at e commerce commis­
sion; or from being a candidate fo r any political office, and further 
contains the statement herein before referred to, that said com­
merce counsel shall not engage in any other business, vocation or 
employment than therein specified. 

I am therefore of the opinion that it was the legislative intent in 
the use of said language to expressly prohibit the commerce counsel 
from devoting his attention to any public or private enterprise, 
business, vocation or employment, and that the language would 
also prohibit him from generally engaging in the law business or 
.a cting as a counsellor or attorney concerning any matters other 
than a question of rates, and matters subject to the· jurisdiction 
of the board of railroad commissioners and the interstate commerce 
commission· but that it is not so specific as to make it absolutely 
illegal or i~proper for him, if directed by resolution of the board, 
to appear in the state or federal courts and co-operate with the 
department of justice in proceedings involving the orders of the 
board of railroad commissioners. To hold otherwise would be to 
deprive the state of an attorney who is to become a specialist in 
one line, and upon matters concerning which he may have had 
personal charge before the commission. Such a narrow construc­
tion is not, in my opinion, warranted from the language of the 
whole act nor do I believe it was the intent of the legislature, 
provided ~lways that the services he renders in court must not in­
terfere with the other duties expressly enjoined upon him by said 
act. 

In conclusion, it should be borne in mind that while the burden 
and responsibility of presenting cases in the federal and state 
courts, involving orders made by the board of railroad commis­
sioners, devolves upon the attorney general, the board of railroad 
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commissioners of Iowa are not in any manner nor to any extent re­
lieved from furnishing all the evidence and data required which 
it is possible for them to procure with the facilities and funds at 
their disposal. 

The Thirty-fourth General Assembly appropriated the sum of 
fifty thousand dollars to be u sed by said board for the purpose of 
establishing and maintaining just and reasonable rates, both state 
and interstate. The commission is given general supervision over 
the railways and transpol'tat-ion companies of the state, including 
express companies. These common carrier s are required to file 
their reports and otherwise keep the commission advised of their 
actions. The commission is invested with the facilities for securing 
evidence upon which to dete rmine the reasonableness of rates, both 
state and interstate, and it is therefore the plain duty of the board 
to co-operate with and assist the attorney general· and .furnish him 
with all the evidence and data, statistical, documentary or other­
wise, which it is possible for them to procure in order to sustain 
any orders or decisions made cir promulgated by said board, for 
use in any court or before any tribunal in which the attorney 
general appears representing said board. 

April 29, 1911. 

Respectfully submitted, 
GEORGE CossoN, 

Attorney General of Iowa. 

HONORABLE BOARD OF RA~LROAD CoMMISSIONERS OF Iow A. 

INSURANCE.-House Fi!e No. 506 should be construed to authoriz~ 
reinsurance in companies authorized to do business in Iowa 

' ' and not to limit such reinsurance to companies authorized to do 
business in Iowa alone. 

Sm :-I am in receipt of your communication of the 2d instant 
directing my attention to House File No. 506, and specifically that 
part of said act ame:p.da.tory of section 1711 of the Code so that 
said section as amended will read as follows: ' 

''. Such compan~ may lend money on bottomry or respond­
ent!~, and cause itself to be insured in companies only au­
thorized to do business in this state against any loss or risk 
it may have incurred in the course of its business, and upon 

S5 

the interest it may haxc in an~· pr()p('l'ty ou acc()nnt. of nny 
such Joan. and gen erally to do and p Pr forrn all other matters 
and things proper to promote these objects.'' 

You r equest an opinion as to wheth er ()!' uot. if the aet becomes 
a law, it will restrict compan ies in their r ight to r eiusure in other 
companies only authorized to do business in this state and not else­
where; or whether the same may be construed as simply r equiring 
reinsurance in companies which are authoriz,ed to do business in 
Iowa as well as in other states. 

After carefully considering the act, the section which the same 
amends and the purpose the legislature evidently had in mind, I 
am of the opinion that the leg islature intended to require that re­
insurance must be had in some company which had been authorized 
to do business in this state, but not to limit the same to companies 
authorized to do business in Iowa and not elsewhere. 

May 4, 1911. 
HON. B. F. CARROLL, 

Governor of Iowa. 

Respectfully, 
GEORGE CossoN, 

Attorney General of Iowa. 

INSANE PERSONS-SETTLEMENT.-Where a wife has resided with her 
husband in a county of this state for six months wh-en she is 
adjudged insane and committed to the hospital, and the hus­
band continues to reside in such county for the remainder of 
the year required to establish his settlement in the county, that 
county becomes the legal settlement of the wife. 

Srns :-I am in receipt of your communication advising that a 
Mrs. Sloan was adjudged insane by the Commissioners of Insanity 
of Wapello County, Iowa, something like one year ago, and com­
mitted to the State Hospital at Mt. Pleasant. That prior to May 
12, 1909, Mrs. Sloan had been confined in the State Hospital for 
the Insane in the State of Minnesota, and on said date was paroled 
from that institution and later was discharged from said hospital. 
Immediately aft€r May 12, 1909, Mrs. Sloan, with her husband, 
came to Iowa with the intention of establishing their residence in 
this state. They first came to Bremer County, Iowa, where they 
remain€d for about four months and then removed to Wapello 
County, Io"'a, where Mr. Sloan procured employment and estab-
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lished a home and they continued to live there until ?lfrs . Sloan was 
adjudged insane and committed to the hospital as stated; that the 
period th ey so l' C:8ided in \.Vapel lo County before her commitment 
was about six months and that l\fr . Sloan, after his wife 's commit­
ment in said hosp i tal, continued to make Wapello County his legal 
residence and horn<!, and is his legal r e:c; iden ee at this time. I under­
stand further tha t no notice was i.;erved ei ther u pon Mr. Sloan or 
Mrs. Sloan to prevent them, or either of them, from acquiring a 
legal set tlement within 'N apello County_ 

Upon the foregoing state of facts, you r equest an opinion as to 
whether Mrs. Sloan acquired a legal settlement in ,vapello County 
such as to charge that county with liability for her maintenance 
in the hospital. 

I am of the opinion that under the facts and circumstances set 
forth, Mrs. Sloan acquired a legal settlement in Wapello County, 
and that Wapello County is liable for her maintenance in said 
hospital. This conclusion is supported by Hections 2224 and 2226 
of the Code, Sections 2270 and 2727-a-28-a of the Supplement to 
the Code, 1907, and the following cases: 

Washington County vs. Mahaska County, 47 Ia., 57 ·; 
Scott Go1.mty vs. Polk County, 61 Ia., 616; 

Gilman vs. Heitman, 137 Ia., 333, 

and other cases and provisions of the statute. 

May 8, 1911. 

Respectfully, 
GEORGE CossoN, 

Attorney General of Iowa. 

HON. BOARD OF CONTROL OF STATE INSTITUTIONS OF IOWA. 

CoMPENSATION.-For active service of guard on order of the gov­
ernor is paid from providential contingent fund provided for 
in subdivision 17, section 3, chapter 241, Thirty-third General 
Assembly, and as provided in section 170 of the Code, on 
approval of the governor and executive council. 

Sm :-In compliance with your request for my opinion as to . 
how the per diem, transportation, expenge, maintenance, etc., of 
Companies B, D and I of the 54th Infantry, which were ordered 
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to Muscatine by Gener al Logan under your di r ecti on for duty in 
connection wi th t he di stur bances r ecently mnde at that place, are 
to be paid, I beg to submit the following: 

It is my understanding that said companies were by you ordered 
into service of the state pursuant to th e authority conferred in 
section 20 of chapter 131, laws of the Thirty-third General Assem­
bly, and I assume from the foregoing statement of fact, and from 
the statement submitted by General Logan in connection with 
your said communication, that uo question is made as to either 
the authority or necessity for your action in ordering into service 
the said co1npanies, and that the claims involved a.re just and cor­
rect and should be paid. 

What is designated as the JVIilitary Code of Iowa is found in 
chapter 131, laws of the Thirty-third General Assembly. Section 
24 of said chapter provides for the compensation and allowance 
for the military force when in active service of the state upon the 
call of the governor, and for other service and duty; and further 
provides that when in actual service of the state, pursuant to 
the order of the governor, the compensation of the military force 
shall be paid out of the state treasury, and the claims for such 
services shall be audited and allowed by the governor. 

Section 43 of said act makes an annual appropriation for the 
support of the guard under the provisions of said chapter '' not 
applying to active service.'' From this it will be seen that no pro­
vision is made in the said chapter for the compensation of services 
rendered by the guard when in active service of the state by order 
of the governor, except that such compensation shall be made by 
the state and that claims therefor must be audited and allowed by 
the governor. 

Section 170 of the Code provides : 
"The executive council is authorized to draw warrants up­

on any contingent fund set apart for its use for the purpose 
of paying the expenseS' of suppressing ·any insurrection or 
riot actual or threatened, when state aid has been rendered 
by order of the governor, and for repairing, rebuilding or 
restoring any state property injured, destroyed or lost by fire, 
storm, theft or unavoidable cause, and for no other purpose 
whatever.'' 

By subdivision 17 of section 3 of chapter 241, laws of the 
Thirty-third G(Weral Assembly, the sum of fifty, thousand dollars 
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is appropriated and set aside as a providential contingent fund to 
be expended in accorda n ce with the provisions of the section of the 
Code just quoted, the said amount to be under the control of the 
executive council, and all payments therefrom t o r eceive the 
unanimous appr oval of the council. The said subdi, ision of said 
section also provides tha1- a ll expenditures made in pursu ance 
thereof shall be r eported in detail by t he auditor of state in his 
next report. 

In view of these provisions of the statute, it is my opinion that 
the claims to which your inquiry relates are prope.rly payable out 
of the contin gent fund appropriated in subdivision 17 of section 
3 of chapt er 241, acts of the Thirty-third Gen eral Assembly and 
in accordance with the terms of section 170 of the Code. The claims, 
however, should first be audited and allowed by the governor and 
also r eceive the unanimous approval of the executive council be­
fore warrants ther efor are drawn. 

The language used in section 170 of the Code, standing alone, 
app1:1,rently would require the executive council to draw warrants 
for expenditures made thereunder, but when we have in mind that 
the auditor of state is the officer who draws warrants on the 
treasurer for money directed by law to be paid out of the state 
t r easury, and that the statute in which the said appropriation is 
made for provident ial contingencies requires that all expenditures 
made thereunder shall be reported in detail by the auditor of state 
in his next r eport, · and the further provision of the statute that 
prohibits the treasurer of state from pa:ying any money from the 
state treasury except upon the warrants of the auditor, and con­
struing all of the provisions of the statute bearing upon the ques­
tion together, it is my opinion that the legislature by the language 
referred to intended no more than to authorize the executive coun­
cil to expend funds of the state for the purposes mentioned, and 
that the warrants for these claims, after they have been duly aud­
ited and allowed by you, as governor, and have received the unani­
mous approval of the council, should be drawn by the auditor of 
state upon the state treasurer and by him paid out of said con­
tingent fund. 

:May 25, 1911. 
HON. B . F. CARROLL, 

Governor of Io.wa. 

Respectfully submitted, 

GEORGE CossoN, 
Attorney General of Iowa. 
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BOARD OF RAILROAD Co:1nnss1oi:-r::Rs .- C0st of tnin sp1·ip l. of tes ti ­
mony taken before Interstate Commerce C,m1mi ssion ordered 
by I owa Commission may be paid from the appr,)priation 
ma.de by Sen at e f<'i l e No. 307, A cts of the T hirty-fourtll Gen eral 

Assembly. 
GE-TTLE:MEN :-I am in r ec-eipt of your commun ientiou of the 

25th instant advising that during th e yea r 1910 the r ailroads of 
the United States gen erally attempted an advance of class rates; 
that the r ailroads operating in the state of Iowa are among those 
attemp ting such r a ise ; that a h earing was h ad upon the qn estion 
before the Interstate Commerce Commission at Chicago; that by 
resolution your board attended such hearing; that it developed that 
a daily record of the testimony was essential for the protection of 
the Iowa interests, and that your board , after consultation with 
the executive council, ordered such transcript at a t otal cost of 
$1,227.87; that this r ecord was received, used and is n~w in the 
possession of the board in its office for r eference, contarns much 
iclormation of value and will be of great assistance to the board 
in pending and future cases, both state and interstate. 

In view of these facts, you request to be advised as to whether 
you have authority to pay for the transcript _ a~:>0ve referred to o~t 
of the funds appropriated under the prov1s1ons of S enate File 

No. 307. 
Senate File No. 307 p assed by the Thirty-fourth General As­

sembly, which became effective by publication, appropriates the 
sum of twenty-five thousand dollars, or so much thereof as may 
be necessary, "the same to be expended by the state railway com­
mission in preparing cases submitted to the interstate commerce 
commission involving interstate rates affecting Iowa.'' . 

This testimony having been secured pursuant to a resolution of 
the board in the resistance of an advance in interstate rates, and 
it now being the judgment of your board that the transcript in 
question is of value and will be used in the preparation of c~Bes 
now pending and which may be brought in the future a_ffectmg 
interstate rates, I am of the opinion that the cost of tlns tran­
script may properly be paid from the sum appropriated by Senate 

File No. 307. 
Yours very truly, 

GEORGE CossoN, 
Attorney General of Iowa. May 27, 1911. 

HONORABLE BOARD OF RAILROAD 

COMMISSIONERS OF IOWA. 
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ScHOOLs.-The one dollar fee provided for in section 2738, Sup­
plement to the Code, 1907, as amended by section 11, Senate 
File 77, Thirty-fourth General Assembly, is to be collected 
from all who apply for · certificates and from all those who 
teaeh in the coun ty the ensuing year, and the collection of 
the fee is not limited to time of holding institute. 

Sm :-I am in receipt of your communication in which you re­
quest to be advised as to what f ees the county superintendent is 
authorized and required to col1ect by virtue of the provisions con­
tain ed iu section 2738 of the Supplement to the Code, 1907, as 
amended by section 11 of an act of the Thirty-fourth General As­
seml.,Jy, known as Senate File Ko. 77, and from whom and under 
what circumstances any such fees are to be collected. 

Said section 2738 of th-e Supplement to the Code, 1907, requires 
the county superintendent to hold annually a normal institute for 
the instruction of teachers and for those who may desire to teach, 
and, among other . things, provides for the payment of certain fees 
to be devoted to defraying the expense of conducting such insti­
tutes. The provision in said section relating to such fees is as 
foll ows : '' To defray the expenses of said institute, he ( county 
superintendent) shall require the payment of a registration fee of 
one dollar from each person attending the normal institute, and 
the payment in all cases of one dollar from every applicant for a 
certifi rnte; pr ovided that if the applicant is granted a two years' 
certificate, he shall pay one dollar additional.'' 

The last part of the provision quoted, the one requiring the 
payment of one dollar by -every applicant for a certificate and an 
additional dollar if a two-year certificate was granted, was by im­
plication repea1 ed and superseded by section 2734-p of the Supple­
ment to the Code, 1907, which section originally was section 16 
of chapter 122, acts of the Thirty-first General Assembly, which 
latter section p:r;ovides that each applicant for a certificate shall 
pay a fee of one dollar, one-half of which shall be paid into the 
state treasury on or before the first day of the succeeding month., 
and one-half of which shall be paid into the county institute fund. 
As I understand the question you propound, it does not involve 
a construction of section 2738 of the Supplement to the Code 1907 
so far as it relates to the provision which was repealed by ~ectio~ 
2734-p of the Supplement to the Code, 1907, and I understand 
that the interpretation just given the section last mentioned is 
universally accepted and that the only fee collected from an ap~li-
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cant for a certificate since th e tak ing effect of said ehapf r r 122. 
acts of the Thirty-first General Assembly. is th e onl' thilla r men­
tioned in section 16 of said chapter, no,Y kno,n1 as seet ion 2734-p 
of the Supplement to the Code, 1907. The only f ee. therefore, 
that was collected by the county superintendent. uHLlcr section 
2738 of the Supplement to the Code, 1907, since the taking effect 
of said chapter 122, acts of the Thirty-first Geueral Assembly. was 
the one dollar fee from each person attending the uonnal iustitute. 

Section 11 of Senate File No. 77 of the Thirty-fourth General 
Assembly amends section 2738 of the_ Supplement to the Code, 
1907, by striking out of lines seven and eight the language "at­
tending the normal institute, '' and inserting in lieu thereof the 
words "desiring to secure a certificate, or t each in his county for 
the ensuing year,'' so that the provision in said section relating 
to the collection of fees now reads: '' To defray the expenses of 
said institute, he ( com;1ty superintendent) shall require the pay­
ment of a registration fee of one dollar from -each person desiring 
to secure a certificate, or teach in his county for the ensuing year." 
It will be seen, then, from what bas been said, that the fee last 
mentioned is the only fee that the county superintendent is au­
thorized or r equired to collect under section 2738 of the Supplement 
to the Code, 1907, and that answers the first part of your question 
and brings us to the next question: From whom and under what 
circumstances is said fee to be collected Y 

An answer to this question requires us to ascertain what the 
legislature meant by the language of said amendment, "desiring 
to secure a certificate, or teach in his county for the ensuing year." 
The language quoted, as we have seen, takes the place of the 
words '' attending the normal institutes ' ' and the legislature must 
have intended the amendment to mean something different than 
the language so stricken, and it is equally clear that the scope of 
section 2738 of the Supplement to the Code, 1907, in r espect to 
those liable for said fee is very much broadened by the amendment, 
as under the present form of said section only those who attend 
the normal institute are required to pay the one dollar fee, while 
in its amended form it r-equires a fee of one dollar to be paid by 
all those desiring to secure a certificate or desiring to teach the 
ensuing year in th~ county where such institute is held. There 
can be no doubt as to who is liable to pay the fee of one dollar re­
ferred to in section 2738 of the Supplement to the Code, 1907, as 
so amended, for that is as certain as language can make it. 
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As to when and under what circumstances such fee is to be col­
lected, is the more perplexing phase of the question to be answered 
with entire satisfaction. Assuming that all those who desire to 
secure a certificate, and all those who d esire to teach in tbe county 
the ensuing year are liable for th e payment of this fee , it cannot 
always be ascertained with certainty at the time of holding the 
/normal institute just what persons may be required to pay said 
fee . In view of th is and other considerations, it cannot have 
been the intention of the legislature to limit the right and power of 
a county superintendent to collect said fee to the time of holding 
the institute. A p erson p;esenting himself to be ,enrolled for at­
tendance upon the institute may not have formed an intention at 
that time either as t o securing a certificate or as to teaching. in that 
county the ensuing year. Again, there may he those who procure 
certificates or teach in the county the ensuing year who do not at­
tend the institute, and yet it is perfectly clear from the language 
of the amendment that the right to require the payment of the 
fee is not limited to those who attend the institute but is placed 
upon one of the two conditions, the desire to secure a certificate or 
the desire to teach in the county the ,ensuing year. To say, then, 
that this fee may not be collected except from the persons who 
attend the institute and desire either to secure a certificate or to 
teach in the county the ensuing year, is placing entirely too nar­
row a construction upon the language of section 2738 of the Sup­
plement to the Code, 1907, as amended by section 11 of Senate 
File No. 77 of the Thirty-fourth General Assembly. Further, ap­
plications for certificates are not made in connection with the 
normal institntP. No examinations are held in connection with 
such institute upon which certificates are granted, and as I un­
derstand the law, attendance upon a normal institute has no ef­
fect. or bearing whatever upon the right to procur.i a teacher's 
certificate nor upon an existing certificate. Such institutes are 
held for the instruction of teachers and for those who desire 
to teach, generally, I can find nothing in the language of the 
amendment nm· in any other sections of the statute which would 
justify thse interpretation that the fee in question be paid by 
those who desire to secure a certificate only when the normal in­
stitute is held. The best evidence of a person desiring to procure 
a certificate is the making of the application for a certificate in 
the usual way, and I am of the opinion that this one dollar fee 
should be collected by the county superintendent from every per-
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son who applies for a teach er 's cer lificat e, in addition to the one 
dollar f ee r equired to be paid under sect ion 273-1-p of th e Sup­
plement to the Code, 1007. Bnt if n prrson pays the one dollar 
fee provided for by section 2738 of the Supplement to the Code_. 
1907, as amended by the ae.t of the Thirt.y-foul"th General Assem­
bl_\0, on th e ground or co ndi t ion that he desir0,; to secnre a certifi­
cate, he would 110t he r e(Jn il'ed to pay an other cloll..11· hecanse he 
taught school in the same county the ensning yenr. 

Likewise, the best evidence of a person's desire to teach for the 
ensuing year is the entering into a contract to teacl1 and a.ctuall,· 
entering upon the work of teaching thereunder, and evel'~' p ers01~ 
who teaches in a given connty should be required to pay a fee oF 

one dollar to defray the expense of holding the normal institute 
in such county. Th is the county superintendent is readily enabled 
to do, as he is required to k eep a roll of the t eachers of his 
county. All of the teachers of the county a.re und er his super­
vision and reports are made to him, and there could be no evasion 
in the payment of this fee. However, it would be e r~tirely proper 
for the county superintendent to collect tlte one dollar fee men­
tioned in section 2738 of the Supplement to the Code, l!l07, as 
amended, at the time of holding the county institute, from those 
attending the same, who declare their clesi~·e to either secure a· 
crtificate or to teach in that county for the ensuing year. 

The foregoing interpreta.tion of the section of the statute in 
question is the only one that harmonizes the various provisions 
of the law relating to this subject. Vve must 9,ssume that it was 
the intention of t'lne legislature and · that it is the policy of the 
law to perpetuate county normal institutes and that adequate 
means were provided for their support. Under the present I.aw 
the county institute fund is made up from at least five sources: 
First, by one-half of the f ees paid under section 2734-p of th-e 
Supplement to the Code, 1907; second, hy a small appropriation 
out of the state treasury; third, by the fees provided for in sec­
tion 2738 of the Supplement to the Code, 1907; fourth, by ,the 
fees for r egistering teachers' certificates as provided in section 
2734-q of the Supplement to the Code, 1907, and fifth, by a pos­
sible appropriation out of the county treasury. The said act of 
the Thirty-fourth General Assembly am ended said section 2734-q 
of the Supplement to the Code, 1907. so as to abolish entirely the · 
fee for registering teachers' certificates, and after the taking ,ef­
fect of said act of the Tl1irty-fourth General Assembly there will 
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be no revenue from that source available for paying the expenses 
of the county institutes, and whil e more mon ey may be collected 
under section 2738 of t he Supplement to the Code, 1907, as 
amended, than under that section in its peesent form, yet the ag­
gregate amount of fees collected under said section in its present 
form plus the fees collected under sect ion 2734-q of the Supplement 
to the Code, 1907, would amount to con siderably more than thr:: 
fees that can be collected under said section 2738 as so amended. 

Furt11ermor e, the foregoing interpret ation of said section does 
not result in any injustice but establishes a rule and practice which 
is fair and equitable to all teachers nnd discriminates against 

none. 

Said Senate File No. 77 will not take effect until July 4th next 
and the present law will govern the holding of county institutes 

until that date. 

June 12, 1911. 

Respectfully submitted, 
GEORGE CossoN, 

Attorney General of Iowa_ 

S UPERINTE NDEN'.r OF PUBLIC INSTRUCTION. 

INSURANCE.-Under subdivision 5, Code Supplement, section 1709, 
hospitals and druggists may insure against loss by reason of 
errors and mistakes of their employes , but not against loss by 
reason of maipractice of physicians employed by them. 

.SIR :-Your letter of May 17th addressed to the attorney general 
has just been referred to me for investigation and reply, and the 
question which you desire the opinion of this department upon as 
stated by you is as follows : 

'' Herewith I am handing you two policies of insurance is­
sued by the Fidelity and Casualty Company of New York, 

· the one entitled 'Hospital Liability Policy' the other 'Drug­
gists Liability Policy.' Both seek to indemnify the assured 
against his own as well as the acts of his employ.es. 

'' I believe the insuring of individuals under the provisions 
of subdivision 5, section 1709, Code, whether employers, or 
otherwise, against tp.e sequence of their own acts, has already 
f>een passed upon adversely by former attorneys general. But 
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whether ~pplicable to errors or mistakes made Li ~· th e employes 
uf druggists and hospitals is the question "·hi r h I desire yon 
to pass upon. In a word. is a drngg-ist empl oyi ng: li ci.> ~sed 
pha rmacist clerks, or an incor pora ted hosp ital to be considered 
i~s.ura bl.e" empl?)'.ers in the sense contem platPd by the pro­
v1s10ns ot subd1v1sion 5 of sect ion 1709 Code •.'' 

Subdivision 5 of Code Supplement, section 1709, authorizes in­
surance of '' employers against loss in consequ en ce of accidents 
or casualties of any kind to employes or other persons • • • 
resulting from any act of an employe or any accident or casualty 
to persons or property or both, occ urring in or connected with the 
transaction of their business.'' While it would hardly be cla imed 
that errors or mistakes made by employcs would in all cases 
amount to accidents, yet in view of the construction plared upon 
the word "casualty" as used in other subdivisions of th is section 
hy our own supreme court, I am inclined to the view that such 
errors and mistakes might be construed as casualties within the 
meaning of this subdivision. 

In the case of Casualty Go. vs. National Bank, 131 Ia., 456, the 
~ourt, after quoting the definition of the word ''Casualty'' as given 
ID the Standard Dictionary, further said: 

'' But in ordinary usage, 'casualty,' like 'accident,' is quite 
commonly applied to losses and injuries which happen sud­
denly, unexpectedly, not in the usual course of events, and 
without any d esign on part of the person suffering from the 
mJury. Nor does the fact that the conscious or, intended 
~ct of some other person produces it take from such injury 
its character as an accident or casualty." 

I am. therefore, of the opinion that your question should be 
answered in the affirmative. 

I would not, however, wish to be understood as sanctioning the 
h cspital poli cy in so fn.r as they seek to provide indemnity against 
''malpractice'' of an employe, nor am I willing to sa~ction sub­
division 2 of either of the policies. 

It will be noticed that by subdivisfon 2 the companies agree to 
def end in the n ame of the assured any suit ·brought against the 
assured to enforce a claim, "whether groundless or not." It 
seems to me that this kind of an agreement should not be tol-
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erated, for it ,.vonld r eq~ir.e th e company to de fend against claims, 
against which there is and should be no defense. 

. Respectfully submitted , 

July 6, 1911. 
H oN . . JOHN T1. BLEAKLY, 

A 1tdilor of State. 

C. A. RoBBINS, 

Special Counsel. 

BPNKS AND BANKING.- (a) A bank may not transact any or p_art 
of it-, principal business at a place other than the bank bmld­
ing; {b) Therefore a branch office to receive deposits and 

pay ch ecks is in violation of law. 

Sm :-I am in receipt of your communication requesting to be 
advised as to whether under the Iowa statutes a savings bank_ ~ay 
lawfully establish and maintain a branch office for th_e rec.e1vmg 
of deposits and the paying of checks drawn on the mam bank. 

It has been the universal holding of this department that state 
and savings banks had no authority to maintain branch banks. 
Opinions to this effect have been given by former Attorneys Gen­
eral Stone McPherson . Mullan and Byers. Indeed, it is conceded 
that savin,gs banks may not establish branch banks either in the 
same city or elsewhere. It is contended, however, that. a separate 
agency for the purpose of receiving deposits and paym~ checks, 
in the absence of making loans, discounting notes and domg other 
banking business, does not constitute the establishment of a branch 

bank_ 
This question has received a great deal of consideration in this 

state by the several state auditors and the several attorneys gen­
eral. It appears that Hon. J . A. Lyons was auditor of state during 
the year 1899 when application was made by the Scott County 
Savings Bank to op erate a branch office, and that he gave his 
express consent, stating that the branch office should have posted 
in a conspicuous place over .the door a sign reading : 

'' Branch Office of the Scott County Savings Bank.'' 

When the question was . submitted to Hon. Smith McPherson, 
then attorney general, he expressly held that a savings b_ank could 
not maintain a branch bank, . but did hold that a savmgs bank 
might have an agency at another place for the purpose of receiv-
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ing deposits, m akiu g Jisconnts. etc .. l, u1 I hat. 11 1<' n ·e,, i,· i11!! or J e­
posits and making discounts, etc., must be the bn,-iness a ud nets 
of the bank au thorized Ly hrn· t o act. 

General )Juli an seems n ever to han' passcd specifieal ly upon 
the question as to ,vhethe1· or not the ngenc:v maintain ed h~, t!Hi 

Scott County Savings Bank was in compliance " ·ith law. 

I am of the opinion that a g reat deal of con f usion might be 
n.voided by a proper statement of t he p L'oposition in volwcl. The 
question as I view it r esolves itself into tliis: 11fay a saving-s bank 
in Iowa conduct all or part of its r egular banking business rn 
mor,e than one office or place? 

After a most careful consideration of the question, I am of 
the opinion that this .cannot be done, and generally speaking, I 
think this has been the universal position taken by this depart­
ment. Jt is the position gen era lly taken by court.~ and t ext writers. 

This doctrine was announced by the f ederal court in the case 
of Armstrong vs. Second Nationa,l Bank of Springville, 38 F ed . 
883-886. It was held in that case that the bank had no authority 
to provide by contract for the cashing of checks at any other plac.e 
than at its banking office. If, then, a bank may not transact all 
()l" a part of its r egular banking business at more than on e office 
or place, the next question for determination is: Is the r,eceiving 
of deposits and thr( cashing of cheeks a part of the regular bank­
ing business of a savings bank; in other words, is the receiving of 
deposits one of the essential elements of a savings bank, or is it a 
niere incident or by-product, if I may be permitted to use the 
term. 

The supreme court of the United States in the case of Ou.lton vs. 
Savings lnstitwti:on, 84 U. S., 109 at 118, said: 

"Banks in the commercial sense are of three kinds, to-wit: 
1, of deposit; 2, of discount; 3, of circulation. Strictly speak­
ing the term bank implies a place for the deposit of money, 
as that is the most obvious purpose of such an institution. 
Originally the · business of banking consisted only in r eceiving 
deposits , su ch as hullion , plate, and the like, for safe-keeping 
until the depositor should see fit to draw it out for use, but 
the business, in the progress of events, was extended, and 
bankers assumed to discount bills and notes and to loan money 
upon mortgage, pawn, or other security, and at a still later 
7 
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period to issue notes of their own intended as a circulating 
currency and a medium of exchange instead of gold and sil­
ver. :.\fodern bankers frequently exercise any two or even all 
three of those fuu ctious, lmt it is still true that an institution 
proh ihi tcd from exercising any more than one of those ftmc­
tions is a bank in the stric test commercial sense.'' 

Bouvi,er defines a bank to be: '' A place for the deposit of 
money; an institution, generally incorporated, authorized to re­
ceive d eposits of money, to lend money, and to issue promissory 
notes-usually known by the name of bank notes-or to perform 
some one or more of these functions.'' 

Abbott defines a bank to be: '' A place for the custody G>f 
money, or for the loaning and investing of money, or for the is­
sue, exchange and circulation of money; or for one or all of these 
purposes. ' ' 

The supreme court of Ohio in the case of Niagara County Bank 
vs . Baker, 15 Ohio St. 68, held that banks are establishments in­
tended to serve for the safe custody of money, and to facilitate 
its payment by one individual to another, and sometimes for the 
accommodation of the public with loans. 

Under the title "Banks and Banking" 5 Cyc. 513, it is said. 
"The chief business of a bank is to receive and loan money." 

See also the definition of a bank under Words and Phrases. 

The authorities are unanimous in holding that the receiving of 
deposits and the paying of checks constitute some of the princi­
pal, if not the chief, functions of a bank; and as was stated by 
the supreme court of the United States, '' Originally the business 
of banking consisted only in receiving deposits." 

It follows then as a necessary corollary that if the receiving of 
deposits and the paying of checks are the chief functions or char­
acteristics of a savings bank, and that if a bank may not transact 
its regular banking business in more than one office or place, that 
it will not be permitted to provide for the receiving of deposits 
and the payment of checks at other plac,es than its bank building. 

If a bank can arrange for doing a part of its banking business 
at a branch office, it can also arrange for doing another part 
of its banking business at branch offices, and if a bank can have 
one branch office, it can have an unlimited number; and if this 
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can be done lJ~· mie bank. it ca n Le done b,· eYC' ry s ta1 e anl1 say. 
ings bank in the state of Iowa . . 

In my opinion, this i;;; in contravention of our suitute,; nnd the 
holding of the courts. This conclnsi on is nrrived nt with some re­
luctance owing- tn th e fa ct th a t the prnrti r c has been exp1·essly 
permitted by fo1·mer state auditors and nt least aequies,0 cd in by 
some attorneys general ; lint I am persuaded that no careful im cs­
tigation of the subjec t was then made. 

In any event, no discrimination may be allowed, and the state is 
confronted with either prohibiting or permitting all stnte and sav­
ings banks establishing branch offices. This being true, I am not 
at liberty through deference to former state officials to announce 
any other ruling of law except that which I believe to he the posi­
tion taken by the highest conrts. 

July 12, 1911. 
HON. JOHN L. BLEAKLY, 

Auditor of State. 

R,espectfully, 
GEORGE CossoN, 

Attorney Gen eral of Iowa,. 

PHARMACY CoMMISSION.-Salary of secretary of the comm1ss10n 
should be fixed by the commissioners at not to exceed $1,800 
per annum. 

Sm :-I am in rect>ipt of yonr communication dirceting my at­
tention to section 2585 of the Supplement to the Code, 1907, and 
also Joint :B.esolution No. 8, acts of the Thirty-fourth General As­
sembly, and requesting an opinion as to whether the secretary and 
treasurer of the pharmacy commission is governed by the provi­
sions of section 2585. of the Code Supplement relative to salary in 
view of the provision in Joint R esolution No. 8 which provides for 
one secretary at a salary of not to exceed fifteen hundred dollars 
for the office of the State Phar~acy Commission. 

Senate Joint Resolution No. 8 makes provision for employes 
other than the . regular employes expressly provided by etntufe. 
In view of this fact and considering that the statute provides that 
the Commissioners of Pharmacy shall elect a suitable person who 
shall be known as secretary and treasurer, and that in the Joint 
R.esolution the person named is designated '' Secretary of the 
Pharmacy Commission,'' I am of the opinion that the officer known 
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as sccrcta l'y and treasur r is elected pu rsuant to the provisions of 
scd 1< •u :!.:i8G ,;11pplcme nl to th e Cot.le, l907, and that his salary 
is n11 L li111it ed hr the pr0Yisio11s of Joint Resolution No. 

1 
and 

that th erefore the Commissioners of Pharmacy may fi x his salary 
at any amou nt not to exceed the amou ut named in said section, to­
wi t: eighteen l1 undred doJl ars pe 1· annum. 

Respectfu lly, 

July 17, 1911-
HoN. E. J . MOORE, 

Secretary Pharmacy Comm.ission . 

GEORGE CossoN, 
Atto,-ncy Gcncml of Iowa . 

A.PPROPRIATJONS.-The $3,000 appropriation for summer term fund 
pro,·ided hy set"tinn !'i, chap ter 200. act of the Thirty-fourth 
General Assembly. is payabl e July 1, 1911, and annually 
thereafter. 

Srn :- Your letter of the 18th in ta nt addressed to the attorney 
general requesting the opinion of this department upon the ques­
tion of whether or not you would be justified in making immediate 
payment of the $3,000.00 appropriation for the summer term fun d 
of the state teachers' college, provided by section 5 of chapter 200 
of the acts of the Thirty-fourth General Assembly, in view of t he 
fact that the time of payment is not specified in the act and in 
view of the fact that payment of said appropriation bas been re­
quested by the Board of Education , has been r eferred to me for 
reply. 

I n view of the fact that this appropriation is to be used for the 
same purposes and is in effect an increase of the annual appro­
priation of $ ,000.00 for the same fund provided for by section 
3 of chapter 212 of the acts of the Thirty-second General As em­
bly. nnd in view of the fact that said appropriation is payable 
"on the 1st day of July of each year on the order of the board 
of trustees" I am of the opinion that in the absence of a specific 
provision as to the time of payment in the act making the appro­
priation, it was the intent of the legislature th at the same be paid 
at the time fixed for the payment of the other appropriation for 
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said f und, nod hence, your inquiry should be answered in the af~ 
firmat ive_ 

Respectfo lly 

July 18, 1911_ 
H oN_ JoaN L. BLE.,KLY, 

A ud-itor of S tate. 

submitted, 
C. 1\. Rosm,-s. 

Special Con11sel. 

TBAClfERS' CERTIFJ CATES.-When once registered need uot be rf.· 
registered ; a. single regi tration i~ suffici ent and extends 
throughout th~ life of tl1 e ce rtificates. 

Sm :- Your letter of the 17th instant addressed to the attorney 
general has been l'eferred to me for r eply_ 

You call attention to section 11 of chapter 130, acts of the 
fl'hir ty-fourtl1 Gen era l Assem bly and propound the following 
question: 

"May U1e county su perintendent fix any time limit as to 
the registration of certificates I In other words, may the county 
superintendents r equire certificates to be registered an­
nually I" 

Prior to the acts of the Thirty-fourth General Assembly Code 
Supplement sect ion 2734-q provided: 

" No person shall teach in any public school in this state 
wbose cer tificate bas not been registered with the county sup­
erm tenden t of the county in which such school is located. A 
rsgislration fee of one dollar shall be charged for each year, 
o,· pa.-t of the year, for which the ce,·ti ficate or diploma is 
'.·egistered. All ,·egistration fees shall be paid into the cou11ty 
vnstit1tte fund." 

Under the law as it then stood it is clea r that a re<>istrat ion f ee 
of _$1.00 could be charged for each yea r or pal't of a year fo r 
wb1ch the certificate is 1-.egistered and it would indicate that snme 
should _be registered each yea!', but by section 12 of chapter 130 of 
t~e Th1 rty-foUl'tb General Assem bly, all of the underscored por­
t'.on of th<i sect,on above quoted was stricken out, with the inten­
tion , doubtl ess, to r epeal the provisions r equiring payment of reg­
istra tw_n fee. So that u nder the section a. it now stands, no fee 
is provided for regist ration of certificates, hence, I am of the opin-
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ion that a certificate once r egistered in a particular county need 
not be registered but would be eff.ective ' in that county without 
further r egistration during the entire period for which it was is­
sued. There would be no purpose in having same registered in­
asmuch as the registration f ee is abolished. 

The registration fer. of $1.00 now provided for by section 273f, 
of the Code Supplement as now amended, is not a f ee for regis­
tration of certificate but r egistration of person applying for cer­
tificate or desiring to teach and must be paid each year as follows _: 

First. Each applicant for certificate, $1.00. 

Second. Each person desiring to teach in the county not hav­
ing already paid under above provision for the year and in the 
county in which she desires to teach, $1.00. If this $1.00 is not 
paid at time of enrollment at t he normal institute it should be 
paid when certificate is applied for and each year thereafter when 
the certificate-holder engages by contract to teach. 

Respectfully submitted, 

July 19, 1911. 
HON. A. M. DEYOE, 

Superintenden.t of P1iblic Instruction. 

U. A . RoBBINS, 

Special Counsel. 

!NSURANCE.-Chapter 78, acts of the Thirty-fourth General As­
sembly, in terms authorizes companies operating under subdi­
vision 5 of Code section 1709 to also operate under subdivision 
2, if the company has a capital of $500,00(); also authorizes 
subdivision 2 companies to operate under subdivision 5 if 
the company has $500,000 capital. 

Sm :-1 am in receipt of your communication of the 13th instant 
directing my attention to section 1709 of the Code, and especially 
to subdivisions 1, 2, 5 and 6 thereof; also to chapter 112 of the acts 
of the Thirty-third General Assembly, which provides: 

"No company organized by .either of the methods provided 
in this chapter, or authorized to do business in this state, shall 
issue policies of insurance for more than one of the nine (10) 
purposes mentioned in the preceding section, or expose itself 
to loss on any one risk or hazard, to an amount exceeding ten 

per cent of its paid-up .capital. 
section p r oYided, as follows:· · 

And, also.: 
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c.rccpl ns m this 

"If such company is possessed of a pa id-up capital of 
$300,000 it nm~·, in addition t o insnring agninst the casualties 
specified in sub division 5, insure against the casualties speci­
fied in subdivision 6. (steam boiler explosions) and also in­
sure plate glass against breakage from accident." 

Also to chapter 78 of the acts of the Thirty-fourth General As­
sembly which provides: 

'' And if said company is possessed of $500,000 paid-np 
capital, it may in ::iddition to insuring against the casualties 
specified in subdivision 5, insure against the casualties speci­
fied in subdivisions 2 (fidelity) and 6." 

You then propound the following questions: 

"l. Does this ,extension of authority to a health and 
accident company operating under subdivision 5, to do a fidel­
ity business under subdivision 2, apply wth equal force under 
the same conditions governing capital, by permitting ar.com­
pany now doing a fidelity business under subdivision 2 to 
extend its activities to the privil~ges accorded subdivision 5 T 
In a word, is the law applicable to the companies of both 
divisions notwithstanding it is not so nominated in the 
act1 

'' 2. If the application is not universal, if the law does not 
work both ways, then are not subdivision 2 companies dis­
criminated against, and would the law be r egarded as con­
stitution al 1 

'' Section 1721 of the Code provides that no company or­
ganized or operating for the purpose specified in chapter 4, 
Title IX., Code, of which section 1709 is a part, shall transact 
business in this state unless possessed of a paid-up capital of 
at least $200,000. It will be observed from the reading of 
chapter 112, above cited, that a fidelity (subdivision 2) com. 
pany cannot expose itself to loss on any one risk ( without 
reinsuring) for more than ten per oont of its paid-up capital. 
Therefore: . 

'' 3. As $200,000 is the minimum requirement upon which 
a company's admission to write business in Iowa is based, 
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. then under the new law, (chapter 78, 34th G. A.) is a com­
pany now operating under subdivision 5 and having a paid­
in capital of $500,000, and extends its jurisdict}Oll to cover 
fidelity business, suodivision 2, as per new law, justified in 
writing a bond for say $50,000, ten per cent of its capital, 
or must the original $200,000 capital r equired to operate the 
health and accident business which they continue to operate 
be set out as necessary to cover the original purpose 1 

'' 4. In any event what is to hinder, under this new law 
which allows a company to write both branches, a company 
which has already entered the state under subdivision 5, with 
$200,000 capital, under provision of section 1721, from enter­
ing subdivision 2 by adding another $200,000 to their capital, 
$400,000 in all, chapter 78 laws 34th General Assembly not­

withstanding~ '' 

. . Bearing in mind the well established rule that statutes should 
be · so construed as that when construed they would be constitu­
tional rather than unconstitutional, I am of the opinion that your 
first question should be answered in the affirmative. In other words, 
~ company already operating under subdivision 2 and having a 
capital of $500,000 should have the same right to ~ngage in the 
business covered by both subdivisions 2 and 5 as is to be enjoyed 
by the company operating under subdivision 5. While the statute 
was doubtless framed in the interest of parties already operating 
under subdivision 5., yet, notwithstanding the statute, before they 
would be permitted to operate under subdivision 2, they should 
be required to so amend their articles of incorporation as to cover 
the business specified in subdivision 2, and, without any specific 
authority in the statute, a company operating under subdivision 2 
and having the $500,000 paid up capital, might amend its articles 
so as to include the business covered by subdivision 5, and if this 
should be done, then we would have t wo companies, each of which 
would be authorized by its articles to ·transact the business cov­
ered by subdivisions 2 and 5 and each with a paid-up capital of 
$500,000. A construction of the statute that would permit the 
company which originally operated under subdivision 5 alone to 
operate under both, and to exclude the company which· originally 
operated under subdivision 2 alone, from operating under both 
would, in my judgment, be an arbitrary and unwarranted dis­
crimination against the company originally operating under sub-
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diYision 2. A con ::; trudion of t his nat ure sho1ild not be placed upon 
the aet unless th is ,rns clearly th e in tl' ntion of tLl e legisla ture. 

Whnt has n h ently been ::;aid dispenses with an_v further answer 
to your second quest.ion . 

\Vith r eference to your third qnrstion I. am inclined to the 
view that the company haYing a pnid-np capita] of $500 000 and 
having extended its busin ess operntions- to both subdivisions 2 
and 5, would be authorized to write a. bond not exceeding 10 per 
cent of its capital, i. e., for $50.000, notwithstandjng the fact that 
section 1721 of the Code provides that '' no compnny • • • shall 
transact business in this state unless possessed of a paid-up capital 
of at least $200,000. '' The provision requiring an increase of the 
capital stock to $500,000 without r equiring that $200,000 of that 
amount should be set apart to operate the health and accident 
business, and without specifying that the limit of 10 per cent of 
the remaining $300,000 should be the exteut of liability to which 
the company might expose itself on any one risk, should be re. 
garded as a waiver or impl ied repeal of such provisions as to 

. companies having a $500,000 paid-up capital stock ; and that the 
additional $100,000 r equired over and above the $200,000 required 
under subdivision 2 and over and above the $200,000 required un­
der subdivision 5, is intended to furnish security sufficient to make 
compensation against the provision permitting the increased lia­
bility. 

While under section 1721 a company doing business under sub­
division 5 is only required to have a capital of $200,000 and while 
under the same section a company doing business under subdi­
vision 2 is only required to have $200,000, and while a separate 
company might be .organized to do business under each subdivi­
sion and have practically the same individuals as stockholders, yet 
if a single company undertakes to do the business specified under 
both subdivisions 2 and 5, it must do so pursuant to the statutes, 
and it must therefore have a paid-up capital of at least $500,000 
as required by section 3 of chapter 112, acts of the Thirty-third 
General Assembly, as amended by chapter 78, acts of the Thirty­
fourth General Assembly. 

July 22, 1911. 
HON. JOHN L. BLEAKLY, 

Auditor of State. 

Respectfully, 
GroaoE CossoN, 

Att01--ney General of Iowa. 
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APPROPRIA1'IONS.-The appropriation for the College for the Blind 
made by chapter 139 of the acts of the Thirty-fourth General 
Assembly is not repealed, but by chapt,er 141 of the acts of 
the Thirty-fourth General Assemhly, the control of said fund 
is transferred from the Bo:ird of Control to the State Board of 
Education. 

Sm :-I am in receipt of your communication of the 12th instant 
dir,ecting my attention to the apparent conflict between chapters 
139 and 141 acts of the Thirty-fourth General Agsembly, in this: 
that chapter 139 makes appropriation for the support of the col­
lege for the blind, and provides that '' said sum shall be placed to 
the credit of the colleg,e on the certificate of the board of control 
of state institutions," while chapter 141 provides that the control 
and management of the college for the blind shall be transferred 
from the board of control of state institutions to the state board 
of education. · 

You request an opinion as to whether in view of the provisions 
of chapters 139 and 141, the fund appropriated in chapter 139 
is subject to the control and management of the board of educa­
tion. 

rr'he conflict is more apparent than real. Chapter 139 merely 
repealed and re-enacted section 2718-a Supplement to the Code, 
1907. This act, while it provides that the funds should be placed 
to the er.edit of the college on the certificate of the board of con­
trol, went into effect on publication, the last publication being on. 
April 20, 1911, while chapter 141 did not become effective until 
July 4, 1911, and contained the following provision: 

Section 3. '' That all the powers h,eretofore granted to 
and exercised by the board of control over the college for the 
blind are hereby transferred to the state board of education 
and the state board of education is authorized and empow­
ered to take charge of, manage and control said college for 
the blind. 

Section 4. '' All funds now in the hands of the treasurer of 
state to the credit of the said college for the blind are trans­
ferred from the board of control to the state board of .educa­
tion." 

Manifestly then ther.e is no conflict in these two acts. The last 
pronouncement of the legislature will govern. The first a.ct will 
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stand as va lid in so far :is th e a p1w, ,pri n t iou is ,·011t· l' l'lwd. but it 
will be modified and r epeakd in so far as t.h ., cou1rol of t he funds 
is conrerned. the same being by sedion 4 trnnsferrro from the 
board of control to the state hoard of edn cation. 

Respectfully, 

July 22, 1911. 
HON. w. R. BOYD, 

Chairman F·inamce Committee, 
State Board of Edu.cation. 

GronoE CossoN, 
.tlttm·n ey General of Iowa. 

STATE lNSTITUTIONs.-The state is not liable to an inmate of a 
state institution for loss occasioned by the negligence of an 
employe thereof. 

GENTLEMEN :...:....I am in receipt of the following comm~mication 
requesting my opinion upon the facts and question arising thereon 
as stated therein: 

"During the recent prevalence of small pox and scarlet 
fever in the School for the Deaf at Council Bluffs there was 
frequent fumigation of various rooms of the institution. In 
one of these rooms an ,explosion of the fumigating material 
occurre~, due to the use of an excessive charge, and this re­
sulted in the destruction of the wardrobe of two young ladies 
without any fault whatever on their part. While the negli­
gence on the part of the officers employed in the institution 
was not of gross character, yet we are satisfied that the disaster 
might have been r.eadily avoided. 

"We desire to know whether in this and similar cases 
where we are satisfied that an officer, employe or other perso~ 
has without fault on his part smrtained loss due to eare1essness 
or lack of due diligence on the part of an officer or employe 
of the state, we can authorize the payment of the amount of 
the loss.'' 

It is fundamental that an action cannot be maintained against 
the State in its own courts without its consent. But even if the 
State could be sued, it is extremely doubtful if it would be liable 
in damages to third persons for the negligent acts of its employee, 
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agents and officers, under the general rules of law governing the 
liability of public corporations for their neglect of public duty. 

By the weight of authority, no action can be maintained against 
quasi corporations, such as townships, school districts, counties and 
the like, by a private person, for their neglect of public duty, unless 
such right of action is expressly given by statute. There is no 
provision in our statute authorizing one who has suffered injury 
because of the negligent act of an employe, agent or officer of the 
State to bring an action against the State to recover therefor. 
Redress against the State in such cases must be voluntary and 
cannot be coerced, and I am unable to discover any authority 
vested in the Board of Control of State Institut ions to audit and 
pay any damages or loss suffered by an employe or inmate of any 
of the institutions under its control, or by any other person, be­
cause of the negligent act of an employe, agent or officer of the 
State and, hence, the question you submit must be an:;,-wered in 
the negative. 

July 24, 1911. 

Respectfully submitted, 
GEORGE CossoN, 

Attorney General of Iowa_ 

HON. BOARD OF CONTROL OF STATE INSTITUTIONS. 

TowNSHIPS.-Tho::: word "townships" as used in section· 33, chapter 
72, acts of the Thirty-fourth General Assembly refers to civil 
as distinguished from congressional townships. It is the duty 
of the auditor of state to issue the warrants referred to in 
said act. 

Sm :-I am in receipt of your communication of the 10th inet. 
requesting my opinion as follows : 

First, does the word "townships" as used in Section 33 of Chap­
ter 72, Ac~ of the Thirty-fourth General Assembly, refer to civil 
or. congressional townships 1 

Second, is it the duty of the Auditor of State to issue warrants 
to the several county treasurers of the State for the amounts found 
to be due the counties of the State under the apportionment pro­
vided for in said Section ! 
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Section 33 of Chapter 72. .-\ cts of the Thir ty-fourth General 
Assembly, in so far as the same is material to a consideration of 
the questions sn bmitted, reads as follows: 

"Eighty-five p er centum of all moneys paid into tlic State 
treasury pursuant to the provisions of this Act shall be np­
portioned among the several counties of the State in the same 
ratio as the number of townships in the several counties bear 
to the total number of townships in the State, said apportion­
ment to be made by the State Treasurer on the 1st day of 
April and the 1st day of August of each year. "\Vhen such 
apportion_ment has been made, the State Treasurer shall forth­
with remit to the county treasurer of the several counties of 
the State the amount of money so apportioned to the respective 
counties. • • •'' 

Our statute enjoins upon the Board of Supervisors of each 
county the duty to divide the same into townships, as convenience 
may require, to define the boundaries thereof and to make such 
changes and alterations in the number and boundaries thereof as 
it may deem proper, and the lines of the congressional townships 
need not be followed in their formation . A township, under our 
system of government, is a legal subdivision of the county for 
governmental purposes and such subdivisions are known in our 
law as civil townships and generally when the word "township 11 

appears in a statute of this State, it refers to civil townships. 

. Under a former statute of th.is State, which provided that notice 
of the presentation of a petition for the establishment of a public 
highway should be posted in three public places in each township 
through which the proposed highway was to extend, the Supreme 
Court, in the case of McCollister vs. Shuey, et al, reported in the 
24th Iowa, page 362, construed the word "township" to mean 
townships as duly organized and defined by the law of this State, 
and not the so-called congressional townships created by federal 
enactment. On principle, this case seems to be decisive of the 
~uestion under consid~ration and this interpretation, moreover, ie 
Just and reasonable, violates no rule of statutory construction and 
gives effect to what was the evident intent of the legislature in 
rnacting Section 33 of Chapter 72, Acts of the Thirty-fourth 
General Assembly. -

I am clearly of the opinion, therefore, that the word "town­
ships" as used in said Section refers to civil townships and not 
to what are commonly designated as congressional townships. 



110 REPORT OF ATTORNEY-GEXERAL 

Answering y our second question , I h aYe to say that I would con­
sider it to be the duty of the Auditor of State to issu e the warrants 
r cferrc<l to th er ein. Construing together Sec1 ion 33 of Chapter 72, 
Acts of the Thirty-fourth General Assembly , and the provisions 
of our statute r,ela:ting to the duties of the Treasurer of State and 
Auditor of State in respect of disbursing fonds of the State and 
issuing warrants therefor, I can reach no other conclusion. 

July 26, 1911. 
HON. w. w. MORROW, 

Treasurer of State. 

Respectfully submitted, 
GEORGE CossoN, 

Attorney General of Iowa. 

PARDONS.-A notice of an application for parole published in ac­
cordance with section 5626, Supplement to the Code, 1907, prior 
to the session of the Thirty-fourth General Assembl y does not 
suffice to take the place of the notice required by said section 
as amended by chapter 186, acts of the Thirty-fourth General 
Assembly before the application is submitted to the board of 
parole. 

Sm :-I am in receipt of your recent communication in which 
you request my opinion upon the following question: 

If notice of an application for pardon was duly given and pub­
lished by you as Governor in accordance with Section 5626 of the 
Supplement to the Code, 1907, for pres-entation thereof to the 
Thirty-fourth General Assembly for its advice thereon and said 
application was not presented to nor the advice of said assembly 
had thereon, will it be necessary to cause a new notice of said ap­
plication to be published in accordance with said Section 5626 of 
the Supplement to the Code, 1907, as amended by Chapter 186, 
Acts of the Thirty-fourth General Assembly. before the same may 
be presented to the board o.f parole for its advice thereon'! 

Your qµestion must be answered in the affirmative. Article 4, 
Section 16, of the Constitution of Iowa, confers upon the gov,.er;nor 
the power to grant pardons, after conviction, for all offenses e3:­
cept treason and cases of impeachment, subject to such regulations 
as may be provided by law. The only regulations or conditions 
imposed by the General Assembly upon the exercise of the pardon­
ing power by the governor so conferred by the Constitution, prior 
to the regular session of the Thir-ty-fourth General Assembly, are 
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found in Section 5626 of the Sn p pl0mPnl to th,, C\1 '1 0. 100', , whit•h 
require that in cases of conYiction fo r 1m1r1:J,,r in th e fir;:;t. d egr c0 
no pardon should be granted until he had. pre;:;en k d th e nrntter to 
and obtained the advice of the Gen eral Assembly thereon . save that 
he might commute a senten ce of death to that of imprisonment in 
the penitentia ry for life, and that before presentinf!' said matter 
to the General Assembly he should cause a notice containing the 
reasons assigned for granting the pardon to be published in certain 
newspapers at a certain time before the convening of the General 
Assembly to which the same was to be presented. The Thirty­
fourth General Assembly, in chapter 186, amended Section 5626 
of the Supplement to the Code, 1907, so as to require such applica­
tions for pardon to be presented to the Board of Parole instead of 
the General Assembly. In other respects said section remains un­
changed. 

It is plain that one of the purposes the Legislature had in view 
in providing that notice of such applications for pardon should 
be published in the manner specified before they were submitted 
to the General Assembly for its advice thereon was to afford not 
only publicity of the making of the application but of the reasons 
upon which the pardon was sought as well , and thus give oppor­
tunity to anyone · desiring to do so to appear and resist the 
application. 

The notice referred to in your question was published in pur­
suance of Section 5626 of the Supplement to the Code, 19'07 ,. and 
gave notice that the application referred to therein would be pre­
sented to the Thirty-fourth General Assembly. At that time there 
was no provision authorizing such applications for pardon to be 
presented to the Board of Parole and said notice conveyed no in­
formation or hint that said application would be presented to the 
Board of Parole for its consideration. The fact that Section 5626 
of the Supplement to the Code was amended so as to authorize the 
submission of rnch applications to the . Board of Parole for its 
advice thereon upon the same kind of notice that such applications 
were submitted upon to the a,~neral Assembly prior to the taking 
effect of said amendment by the Thirty-fourth General Assembly 
does not alter the case. It must be assumed that the application 
in question and notice thereof to the public were made in light of 
the provisions of the law as they existed at the time. It probably 
would have been competent for the Legislature to have provided 
that the notices that were published as to such applications that 



il2 R E PORT OF ATTORNEY-GENERAL 

were submitted or to be submitted to the Thirty-fourth General 
Assembly sl10uJ<l suffi ce for tbe submission of the same applica­
tions to t he Bonrcl i:>f Parole. Or the Legislature might have pro­
vided that such applications might be presented to the Board of 
Parole without any notice whatever. But it did neither. The 
Thirty-fourth General Assembly so amended Section 5626 of the 
Supplement to the Code, 1907, that it provides that before pre­
senting such applications for pardon to the Board of Parole the 
Governor shall cause a notice containing the reasons assigned for 
granting the pardon to be published in two newspapers of general 
circu lation, one of which shall be published at the Capital and the 
oth er in thr_ county where the conviction was had, once each week 
for four successive weeks, the last publication to be at least twenty 
days prior to the session of the Board of Parole to which the 
matter shall be presented. I think the only way this provision can 
be complied with is to have such notice published after the taking 
effect of the amendment to said Section by the Thirty-fourth Gen­
eral Assembly, which was February 17, 1911. That must have 
been the intention of the Legislature and unless the notice is so 
published the Board of Parole would not acquire jurisdict ion to 
pass upon the application. 

July 31, 1911. 
HON. B. F. CARROLL, 

Governor of I(YWa. 

Respectfully submitted, 

GEORGE CossoN, 
Attorney General of Iowa. 

COLLEGE FOR BLIND.-Chapter 141 of the acts of the Thirty-fourth 
General Assembly conferred upon the board of education the 
same authority and control over the college for the blind at 
Vinton that the boa.rd has over other educational institutions. 

DEAR Sm :-I am in receipt of your communication of the 21st 
instant requesting an opinion as to whether the board of education 
by virtue of the authority conferred upon it by chapter 141, acts 
of the Thirty-fourth General Assembly has power to govern the 
college for the blind as it governs other institutions under its con­
trol pursuant to the authority granted by chapter 170, acts of the 
Thirty-third General Assembly. 
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Section 2 of chnpter J.41, acts of t he 'J'ltirty-fciurtli GenPral 
Assembly provides that sectiou 1 of chapt er 170. net;; nf 1hc Thi rty­
third General A £sem bly be nmended by addin g to the eaucat ionnl 
institutions under th e control of the board of eclueation , the college 
for the blind at Vinton. 

Section 3 of said act provides that the powers heretofore granted 
to and exercised by the board of con trol over the college for the 
blind be transferred to the sta.te board of education ; and section 
4 provides for the transferring of the funds from the board of 
control to the state board of education. 

It seems to me clear , therefore , that it was the intention of the 
legislature to give the board of education the same authority and 
control over the college for the blind that it has over the other 
educational institutions specified in section 1 of chapter 170, acts 
of the Thirty-third General Assembly. 

July 31, 1911. 
HON. w. R. BOYD, 

Chairman Finance Committee, 
State Board of Education. 

Respectfully, 

GEORGE CossoN, 
Attorney General of Iowa. 

SoLDIERS.-The wife of a soldier who is dependent may be received 
into the Soldiers' Home at Marshalltown although the husband 
elects not to remain in the Home. 

GENTLEMEN :-I am in receipt of your communication of the 1st 
instant advising that '' a soldier and his wife married prior to the 
year 1885; were properly received in the Soldiers' Home at Mar­
shalltown and remained therein for considerable time as members. 
The husband, without the consent of the wife, asked for the dis­
charge of both, and both were discharged. When this fact came to 
the knowledge of the wife, she protested and asked that she be re­
instated. It appears that she has not been provided with any 
home by the husband;'' and requesting an opinion as to whether 
under the above facts she may now be reinsta~ed; or in other 
words as to whether the wife of a soldier, where both are qualified 

' for membership, may be received into the Home or retained therein 
after admission if the husband be not a member of the Home. 

8 
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Under the facts stated by you, that both husband and wife are 
qualified for membership, and that both were duly and legally ad­
mitted into the Home, I am of the opinion that she may now be 
received and reinstated considering that she is dependent and that 
her husband neglects or refuses to furnish her a home, notwith­
standing that the husband prefers to remain away from the Home. 

Section 2601 of the Code; 

Section 2602, Supplement to the Code,-1907. 

Riespectfully, 

August 3, 1911. 
}foNORABLE BOARD OF CONTROL 

OF SmTE INSTITUTIONS, 

GEORGE CossoN, 
Attorney General of Iowa. 

ScHOOLs.-Chapter 131 acts of the Thirty-fourth General Assembly 
does not authorize the employment of assistants to outline sub­
jects taken up in the high school normal course, nor can the 
appropriation t_herein provided be used for that purpose. 

Sm:- I am in receipt of your communication of the 31st ult. in 
which you request my opinion as to whether you are authorized to 
employ such assistance as may be necessary in order to properly • 
outline the necessary subjects that will be taken up in the high 
school normal course and to pay for the same out of the fund that 
was apt>ropriated for the establishment of the· high school normal 
course. 

Jrhe act which provides for the establishment of normal courses 
in high schools is known as chapter 131, Laws of the Thirty-fourth 
General Assembly, and certain money is appropriated by said act 
for the purpose of carrying out its provisions. From a careful read­
ing of the act it appears that the money appropriated may be used 
for certain specified purposes only, viz., the payment of certain sums 
to the high schools in which such normal courses ar-e established and 
to defray the expense of inspection and supervision of instruction 
in such courses, and for the payment of the salary of an inspector of 
normal training in high schools and private and denominational 
schools and the necessary traveling expenses of such inspector while 
in the discharge of his duties. 
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Section 6 of sa i(.1 c hapte i- provid \· :s that th ,, :--11 p ,' riu 1t•ntl(' t1l nl' 
Public Instruct ion shall prescribe th e conditions of admission to 
the normal training dasscs, the conrse of instruct ion, the rules and 
regulations under which such instruction shall be giYen and the re­
quirements for graduation subject t.o the pro.-isi ons of said act, but 
I find no language in the act which would authorize you ns Super­
intendent of Public Instruction to expend any portion of the money 
appropriated by said chapter for t he purposes mentioned in your 
question and it must, therefore, be answered in the negative. 

August 17, 1911. 
HON. A. M. DEYOE, 

R espectfully submitted, 

GEORGE CossoN, 
Attorn ey General of Iowa. 

Superintendent of P1.tblic Instructfo.n. 

CITIES AND TowNs.-Where the specified population is reached, a 
town or city should be changed to the next higher class as re­
quired by section 639 of the Code, but this section does not re­

. quire a change to the next lower class by reason of any de­
crease in population. 

Sm :-I am in receipt of your communication of the 18th instant 
with enclosure from Lundy, Wood & BaskerviJle, and re~uesting an 
opinion as' to whether it is the duty of the executive council in pub­
lishing the notice required by section 639 of _the Code to list in 
said statement all cities which by reason of decrease in population 
have been reduced below the number specified in section 638 of the 
Code of their respective classes, and advising that the executive 
council has issued the notice required by section 639 of the Code, 
but only included therein such cities and towns as were changed by 
reason of an increase in population. 

It is conceded that all cities organized as cities of the second class 
and all cities organized as cities of the first class at and prior to the 
time the present Code became effective are not affected by rea.son of 
a subsequent decrease in population ; but it is suggested that all 
such cities organized subsequently to the taking effect of the Code 
may be affected by a decrease in population1. There is ar­
gument in support of this contention, but after a careful considera­
tion of sections 638 and· 639 of the Code, together with an exam-
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ination of the original sections covering this question as found in 
the Revis-ion of 1860 and the Code of 1873, I am of the opinion 
that it was the legislative intent to require of the executive council 
a publication of a list of only such cities and towns as are affected 
by reason of an increase in population. 

Section 639 of the prt:sent Code provides that "within six 
months after the publication of any state or federal census, the 
executive council shall cause a statement and list of each city or 
town affected thereby • • • to be published in some news­
pape1· at th e seat of government, and in each city or. town the class 
of which is changed by an increase of population." 

You will note that this section contains neither direction nor 
authority to the council to publish the list except in "each city 
or town the class of which is changed by an increase of popu.lation. '' 
This language applying and referring only to increase evidently 
was used advisedly. Section 509 of the Code of 1873 provides that 
the governor shall cause a statement to be published in some news­
paper in the city of Des Moines, and in some newspaper printed in 
each of the cities and incorporated towns "the grade of which shal,l 
have been so advanced.'' There is nothing contained in said sec­
tion with reference to the publication in case the population ha!! de-· 
creased; and in section 1709 of the Revision of 1860 substantially 
the same language is used; that is to say, the governor is directed to 
publish a statement in a newspaper published in the city of Des 
Moines an@l in some newspaper printed in each of the cities and 
incorporated towns the grade of which shaU have been advanced. 

I am therefore of the opinion that it was not the legislative in­
tent to require of the executive council a publication of the list of 
cities and towns in which the population has decreased below the 
number specifi.ed in · section 638 of the Code. 

·. 'Respectfully, 

August 22, 1911. 
HON. A. H. DAVISON, 

Secretary Ez.ecutive Oounci"l. 

GEORGE CossoN, 
Attorney General of Iowa. 
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SCHOOLS.-School corporations may legally ndopt or change text 
books without advertising for bids, but must. advertise for 
bids when they purchase text hooks ei ther for cash or ex­
change. 

Sm :-In yours of the 13th inst. you request an opinion upon 
the following question : 

'' Can the school board of cities, towns, or any school cor­
poration, under sections 2824 to 2837 legally adopt text books, 
change text books and contract for the same without adver­
tising for bids 1 '' 

The question as WTitten really embraces three distinct matters, 
and might be subdivided as follows: 

1st. Can the school corporation legally adopt text books, with-
out advertising for bids 1 · 

2Dd. Can it change text books without advertising for bids? 

3rd. Can it contract for the same without advertising for bids? 

Clearly, there is no reason or necessity for advertising for bids 
in connection with the adoption of text books, as provided in 
Code section 2824, nor would there · be any reason or necessity for 
advertisement for bids, in order that a change -in books may be 
made in accordance with the provisions of Code section 2829. 

Where, however, it i.s sought to purchase books already adopted, 
whether they ar'? to be paid for ~n cash or part. cash and the remain­
der by the exchange of old books, as provided. in . Code section 2826, 
then and in each instance the contract of purchase or exchange 
should not be made until bids have been advertised for and made 
in accordance with Code section 2828. 

Respectfully submitted, 

September 15, 1911. 
HoN. A. M. DEYOE, 

Superintendent of P-ublic 

GEORGE CossoN, 
Att01'11,ey General of Iowa. 

I nstructfo.n. 

PRISON~Rs.-The labor of female prisoners confined in the peni­
. tentiary cannot be leased, or .required to be performed outside 

of the penitentiary and its appurtenances. 

GENTLEMEN :-I have yours of July 18th in which you state: 

"We have an application to hire a prisoner now serving a 
term in the reformatory at Anamosa. The prisoner is a woman 
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and the labor would be in the nature of domestic service in 
property belonging to the state and occupied by an officer of 
the prison. However, the labor would not be performed under 
the direction or in the presence of the officer, lmt under the 
direction merely of a member of his family.'' 

and propound the following question: 

"We desire from you an opinion as to our right to contract 
for such service where the labor will not be performed under 
the' supervision of a guard or other officer of the prison, and 
perhaps not on state property, and certainly not on or in 
property occupied by the state.'' 

We are confronted in the outset with the proposition that in each 
instance the judgment of the court provides that the prisoner is to 
be confined in the penitentiary or reformatory, as the case may be. 

Contracts for the hiring or leasing of prisoners have no vitality 
except by virtue of the statute authorizing them, and, generally 
speaking, they must be made by the public officials authorized by 
statute to act in that capacity, and all the statutory requirements 
must be substantially complied with, both as to the terms of the 
contract and the manner of performance. 

9th Cyc., p. 879. 

Looking to our own statute, we find that Code section 5654 pro­
vides for the working of prisoners by the sheriff of the county and 
•'that such labor shall not be leased;'' 

Code section 5707 when in force provided : 

'' Able-bodied male persons sentenced to imprisonment in the 
penitentiary may be taken to that at Anamosa, there confuied 
and worked upon the state stone quarries near said peniten­
tiary, but the labor of such convicts shall not be leased." 

Code Supplement, section 5707, which repealed the section last 
referred to contains s11bstantially the same provision, with the 
further provision that the prisoners might be "there c~nfined and 
worked in places and buildings owned or leased by the state outside 
of the penitentiary enclosures. 1 

• 

Code section 5702 provides: 

uThe warden, with the consent of the executive council, shall 
make contrac.ts for the labor of convicts at th.e penitentiary of 

. 
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the state at Ft. Madisern for sllch time. not excN'cl iug ten years 
and such prices as said council may think fo r the best inter ests 
nE the state." 

By Corle Snppleme11t. sertion 2727-a9 t he power of t he governor 
and executive council with reference to penitentiaries was trans­
ferrP.tl to the board of control, yet the language requiring the work 
to he done '' at the penitentiary'' was not changed. 

It will thus be seen that there is no statutory provision authoriz­
ing the leasing or hiring of the iabor of female prisoners, nor is 
there any provision for working male prisoners at any other place 
than in the penitentiary enclosures and in the buildings owned or 
leased by the state outside of the penitentiary enclosures. It, there­
fore, follows that the right of the board to contract for the labor 
of such prisoners at any other place does not exist. 

Respectfully submitted, 

September 15, 1911. 
BOARD OF CONTROL OF 

S·1'ATE INSTITUTIONS. 

GEORGE CossoN, 
Attorney General of Iowa. 

CALENDAR YEAR.-The words "in any one year" mean a calendar 
year. 

GENTLEMEN :-I am in receipt of your communication of the 
21st instant requesting an opinion as .to the meaning of the words 
'' in any one year'' as found in section 2489-c Supplement to the 
Code, 1907. 

· Personally I am of the opinion that it was the legislative intent 
in using the phrase "in any one year" in our statute to mean a 
period of twelve months, unless there was something in the context 
clearly indicating that a fiscal or calendar year was intended; but 
our supreme court in the case of Sawyer vs. Steinman, 126 N. W., 
page 1123, held that the phrase "in any one year" meant the year 
of our Lord and therefore a calendar year. There was a dissenting 
opinion filed in this case. The majority opinion, however, having 
announced this rule of law, it becomes my duty to follow the 
ruling of the supreme court and I therefore in answer to yonr 
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inquiry hold that the words " in any one year" mean a calendar 
year. 

Respectfully submitted. 

September 22, 1911. 
HONORABLE EXECUTIVE COUNCIL 

OF TIIE STATE OF IOWA, 

GEoHGE CossoK, 
Attorney Genernl of Iowa . 

PRINTING.-(1) May be done on state account at the reformatory; 
(2) If procured for other institutions, it should be paid for 
from appropriations for state institutions; (3) If for the use 
of the board of control in its administrative capacity, it should 
be paid for under sections 2727-3 and 4 Code Supplement, 
1907; ( 4) If procured from the executive council, it should 
be paid under sections 165 and 168 of the 0ode. 

GENTLEMEN.-! am in receipt of your communication of some 
time ago submittivg the following questions: 

Does printing for the board of control as an office and of a char­
acter used and required to enable it to carry_ on the affairs of the 
several institutions under said board of control come under articles 
authorized to be procured by the board of control under section 1 
of chapter 43, acts of the Twenty-eighth General Assembly (sec­
tion 2727-a47 Code Supplement, 1907); or does the provision of 
section 7 of chapter 192, acts of the Thirty-second General Assem­
bly (section 5718-all) authorize the board of control to procure 
printing for the purpose above named at the printing office con­
ducted in connection with the reformatory at Anamosa; in other 
words, do the words '' on state account'' in the second line of that 
section include the necessary printing above referred to for the 
office of the board of control. 

If such printing is authorized to be procured from the institu­
tions should it be paid for out of the appropriation authorized un­
der section 2727-a47 Supplement to the Code, 1907; or should it be 
paid out of the appropriation under section 165 of the Code. 

It will be well to first determine whether the words •'on state 
account'' in section 5718-all Supplement to the Code include the 
necessary printing above referred to. 
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It is clear that said sec tion is suffiri cnil~- e0rnpreh('11 siv,~ t,) in­
clude such printing and that t here is no thing: therein t 0 iu nny 
manner proh ibit the innrnt es of the r eforrnator:,r from eu~nging i;1 
the n ecessary printing n boYe r efened to. The section was passed 
for the pur pose of encouraging employment on state aeconnt and 
limiting contr act labor and ther efore throws some light npon the 
r emaining questions to be answered; that is to say. i t being the 
legisla ti,·e intent to eliminate contract l abor at the reformatory and 
establi sh in lieu thereof work and industry on state aecount, it 
fo ll ows that sinee lines of o~cupation which can profitably be pur­
sued at the reformatory are limited, other sections of the Code 
·author izing work and labor at th e reformatory ought not to re­
ceive a construction which would be subversive of the legislative 
intent as expressed in sect ion 5718-all. 

With these principles in mind we shall consider the first branch 
of your question which amounts to this: Does section 2727-a47 
empowering said hoard to direct the purchase of materials or any 
articles of supply for any institution subject to its management 
from any other institution under its control at the reasonable mar­
ket value, authorize said board to secure. printing from the reform­
atory at Anamosa for other institutions nuder its control a.nd for 
t he use of the board of control in its government and control of 
other institutions 1 · 

Undoubtedly this section permits the board of control to secure 
from the reformatory printing necessary for the use and manage­
ment of other institutions, and I think this would also include 
the Bulletin published at the reformatory. 

A more difficult question, however, is presented if we consider 
the authority of the board to secure printing to be used exclusively 
by the board as such in its office at the statehouse as a part of its 
general administrative duties. In the light, however, of the legis­
lative intent in the enactment of section 5718-all before referred to, 
and considering that it has been the continuous custom of th~ 
board for a period of thirteen years last past with the knowledge 
and acquiescence of each successive general assembly and the var­
ious state departments, and considering further that the board of 
control has requested appropriations and received the same from 
two general assemblies for the purpose of enlarging the printing 
plant at Anamosa and at the industrial school at E ldora to the · 
end that the printing hereinbefore referred to could be properly 
and capably handled at guch institutions, and that such institutions 
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are DOW equipped to do such work and eYen additiona l work, I 
am of the opinion that the executive council should not now attempt 
by a cha nge of construction to prevent the cont inu ance of the long 
established principle, but that the board should be permitted to con­
tinue as before to secure printing at the r e formatory at Anamosa 
and the industrial school at Eldora. 

A construction of law adopted and acquiesced in by executive 
and administrative officers for a long period of time is entitled to 
very great weight, especially if this is done with the knowledge and 
apparent sanction of successive legislatures. 

Our supreme court in the case of Prime v. McCarthy, 92 Iowa, 
576 to 578, under facts very similar to th e facts in this case, an­
nounce this doctrir!e; and see also the case of B(Jfnlce1·'s M1itiw,l, 
Casualty Company vs. First National Bank, 131 Iowa, 456; and 
the case of United States vs. Hill, 120 U. S. at 183. 

If the printing is secured from the reformatory for other insti­
tutions, the same should be pa id for from the funds appropriated 
by the general assembly for the use of state institutions under the 
board of control; if, however, the printing is secured from the re­
formatory for the use of the board of control in its administrative 
capacities, the authority and appropriation therefor is found in 
section 2727-a3 and 2727-a4 Supplement to the Code, 1907; if, 
however the board secures for its use in its administrative capacity 

' printing from the executive council, it should be furnished under 
the provisions of sections 165 and 168 Supplement to the Code, 
1907. 

Respectfully submitted, 

September 29, 1911. 
HoN01iABLE EXECUTIVE CouNCIL 

OF THE STATE OF IowA. 

GEORGE COO.SON' 
Att&ne&fY 6eP1JeraJ of I&at1!1, 

.Al>PROPRIATIONs.-No part of the biennial appropriation provided 
for by section 2502 of the Supplement to the Code, 1907, can 
be used to pay expenses incurred during a previous biennial 
period. 

· GENTLEMEN :-I am in receipt of your communication of the 21st 
instant in which you state in substance that the expenses of the, 
geological survey during the biennial period ending July, 1911, 
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exceeded the $16,000 appropriation by $:218.87, and r.al\ att ention 
to the $8,000 annual appropriation made by section 2502 of the 
Supplement to the Code, 1907, and further state: 

'' It appears that the expenses are allowed to aggregate an 
amount in excess of this annual appropriation and are dis­
posed of by paying the excess after the beginning of the next 
biennial period out of the appropriation for the succeeding 
year. I am directed by the executive council to ask you for a 
written opinion as to whether the laws of Iowa permit a de­
partment to make expenditures or indebtedness in excess of 
the amount of the appropriation and permit of the paying of 
the excess out of annual appropriations f or succeeding pe­
riods.'' 

Section 2502 of the Code Supplement, 1907, provides: . 

'' And the entire expenses provided for under this chapter, 
aside from the above exception relating to office supplies, • 
• • shall not exceed the sum of eight tho,nsand dollars per 
annum.'' 

An examination of the Code, the Code Supplement and the var­
ious acts of the general assembly discloses the fact that there is 
considerable diversity of phraseology in appropriation acts, hence 
I deem it inadvisable to attempt in this opinion to state a general 
rule of law applicable to all . appropriations, but content myself 
with the specific question presented. 

In view of the language found in section 2502 of the Code Sup­
plement above referred to, a part of which is set out herein, I am 
of the opinion that none of the funds appropriated for the biennial 
period commencing July 1, 1911, is available to pay any expenses 
incurred previoµs to the beginning of said biennial period. 

This holding finds support in the opinions given by former At­
torney General Remley. See Attorney General's Report, 1898, 
page 210; and .Attorney General's Report, 1902, page 61. 

Respectfully submitted, 

September 30, 19'll. 
HONORABLE EXECUTIVE COUNCIL 

OF THE STATE OF IOWA. 

GEORGE CossoN, 
Attorney General of Iowu, 
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F,su _\ND GAME ,VARDEX.-Section 7, chapter L:54, acts of the 
Thirty-third General Assembly authorizes the fish and game 
warden to employ necessary clerical assistants as a part of bis 
office expenses. 

GENTLEMEN :-I am in receipt of your communication of the 30th 
ultimo requesting an opinion as to whether the fish and game war­
den would be justified in employing the necessary clerical as­
sistance to perform the duties of his office under the provisions of 
section 7, chapter 154, acts of the Thirty-third General Assembly. 

You state that : 

'' There are certain duties of the warden which he cannot 
personally attend to it appears and for which he needs one or 
more assistants. Such labor is ,not in every case entirely within 
the offiee but it is labor which would require the warden's 
personal attention or the attention of a competent office per­
son. The larger part of the labor, however, is strictly office 
work." 

Section 7 of said act provides : 

'' The state fish and game protection fund shall be used for 
the payment of the expenditures made necessary under the pro­
visions of section 2539 of the Code, for the traveling, contingent 
and offiee expenses of the warden ; for deputy wardens' sal­
aries and expenses; for the protection and propagation of 
fish and game; for gathering and distril)uting fish in the public 
waters of the state; for the care and preservation of the lakes 
of the state; · for the expenditures made necessary under the 
operation or enforcement of this statute or any other laws en­
acted a;jf ecting the fish and game service; and shali be paid out 
only on verified vouchers approved by the executive council.'' . . 

In view of the provisions of this section, I am of the opinion that 
the fish and game warden is justified in employing clerical ·assistants 
which may properly be said to be a part of the office expenses of 
the warden, or if it is an expenditure macle necessary under the 
operation or enforcernent of this statute (section 7, chapter 154 
aforesaid) or any other laws enacted affecting the fish and game 
service. Respectfully, 

November 6, 1911. 
HONORABLE EXECUTIVE COUNCIL 

OF THE STATE OF IOWA. 

GEORGE CossoN, 

.Attor-ney General of Iowa. 
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INDETERMINATE SE!sTE::-CE.-A judge has no authori ty to direct 
a warden to release a prisoDcr after he has set'Yed any portion 
of his time. 

DE.\R Sm :-I am in r eceipt of a com1111mi cn tion from your pred­
ecessot·, "\Varden Barr. advising that a. prison er from Mahaska 
county was sentenced by Judge B . Vv. Preston for a term not to ex­
ceed ten years for the crime of breaking and entering; that Judge 
Preston also made an order ( citing chapter 184 acts of the Thirty­
fourth General Assembly) directing the warden to release sa.id 
prisoner on parole afte r having served six months at the reforma­
tory at Anamosa. 

'fhe warden requested an opinion as to whether authority to re­
lea!,e a. priS-Oner, after he is placed in the r eformatory or peniten­
tiary, can be exercised by a judge of the district court, or·whether 
the power is lodged with the board of parole and tlrn governor. 
A copy of the commitment is attached to the request for the opin­
ion showing that one Tony Vilelo was duly indicted for breaking 
and entering; that on the 30th day of October, 1911, he was 
tried and convicted for the crime of breaking and entel'ing, and 
that on the 30th day of October, 1911, he was duly sentenced 
to be confined in the reformatory at Anamosa for a term not 
exceeding ten years from the date of sentence at hard labor, as 
appears of record in District Court Record No. 30. 

It also appears that the court made the following order: 

"It appearing to the court that defendant is over sixteen 
years of age and under twenty-five and that be has never been 
convicted of a felony before, and on account of his youth 
and the showing made, it is ordered and made a part of this 
judgment and the record that after the said defendant shall 
have been confined at Anamosa six months that the balance of 
his sentence be suspended as provided in chapter 184 of the 
laws of the Thirty-fourth General Assembly and at the end 
of said six months the ·defendant shall be placed in custody 
and under the care and guardianship of Fred Trico, of Oska­
loosa, Iowa, during good behavior of said defendant who will 
make reports as provided in said chapter.'' 

It appears th en from the letter of the warden, togethe:r with 
the copy of the judgment of the court and the order e_ntered by said 
court that Tony Vilelo was duly indicted, duly tried and S'entenced 
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for a term not exceeding ten years for breaking and entering as by 
law provided, and that t he court then made an order directing 
that he lJe released at the end of six months from the reformatory 
at Anamosa and placed in the custody and care of Fred Trico, of 
Oskaloosa, Iowa, during good behavior. 

'l'hc only question, therefore, to be determined is the validity of 
the order made by Judge Preston in which he attempts to direct 
the release of th e prisoner Vil elo at the end of six months. 

Rer·tion 571R-a13 Supplement to the Code, 1907, provides: 

'' Wh enever any person over sixteen yea.rs of age is convicted 
of a felouy, committed subsequent to July 4, 1907, except 
treason or murder, the court imposing a sentence of confine­
ment in th e penitentiary shall not fix the limit or duration 
of the same, but the term of such impris-onment shall not ex­
ceed the maximum term provided by law for the crime of 
which the prisoner was convicted.'' 

After the law was passed, some courts in the state did not take 
kindly to the law and regardless of its provisions continued to im­
pose definite sentences. The supreme court, however, in a number 
of cases has expressly held that: '' While the district court has the 
power under the law to imprison in the penitentiary by the terms 
of this statute (section 5718-a13) it is denied the power to fix the 
term of such imprisonment and that such term is the maximum 
term provided for the punishment of the crime.'' 

State vs. Duff, 144 Iowa, 142; 

State vs. P erkins, 143 Iowa, 60. 

In the case of State vs. Davenport, 149 Iowa, 294. wherein the 
lower conrt fixed a definite sentence, to-wit: the maximum punish­
ment for the offense, the supreme court said: 

'' ,vhile the sentence was for a definite period contrary to 
the indeterminate sentence law, this will not interfere with the 
punishment as prescribed therein.'' 

And in response to the argument that the sentence was excessive 
the court held that if there were mitigating circumstances, thes~ 
were matters of consideration for the board of parole, and not a 
matter for the court to determine. 

Judge Preston, however, relies upon· chapter 184 acts of the Thir­
ty-fourth General Assembly, It is true that the legislature in the 
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passage of chapter 184 has -authori zed di.s tr ic t j udges to snspend 
the sentence of a person (1Yer the age of si~ tcen aud m1dcr t he age 
of twenty-five years, if th e defendant has not p1·e,·iously been c1m­
victed of a felony; but the legislatnre did not. in said net either 
directly or indirectly authorize th e district eourt to commit a pris­
oner to the r eformatory or th e penitentiary and at the same time 
direct the time said prisoner should be r •leasec.l . 

The power to suspend a senten ce is quite different than the power 
given to t he governor and the boa rel of parole to dete rmine the 
time a prisoner should be r elefl scd from t he penitenitary or re­
for matory. This may not be known in advance bu t should be de­
termined largely by the conduct of the prisoner ,Yhil c in confine­
ment. Indeed , if the order of the coul't should stand it would place 
in the hands of the district judges of the state the absolute power 
to nullify the indetel'minate sentence law in so fa r as it applies to 
all persons ov,er the age of sixteen years and under the age of 
twenty-five, and as all prison statistics show that more persons are 
sentenced to p rison who are beh,reen fif teen and twenty-five years 
of age than at any other age, the major part of the authority and 
duty of the parole board would be abrogated. 

It was certainly not the intention of the general assembly_ in the 
passage of this act to repeal by implication the indeterminate sen­
tence law or to render it nugatory by transferring the authority 
vested in the board of parole to the district judges of the state. 

I am, therefore, clearly of the opinion that that part of the court's 
order in which he assumes to confine the prisoner Vilelo for a defi­
nite term, and also that part of the order in which he directs that 
the prisoner Vilelo be released at the end of six months is null 
and void, and that the court was wholly without authority to make 
the same. It follows from this that the prisoner Vilelo should be 
received and restrained by you in the same manuer as though no 
such order had been made. 

Respectfully submitted, 

Jan nary 27, 1912. 
lVIR. C. C. McCLATJGHREY, 

Warden of the R efm·matory, 
Anamosa, Iowa. 

GEORGE CossoN, 

Attorney General of Iowa. 
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Coo.KT Y ~u1·1:. 1i: 1:-.-·1·L~nENT.-.\ spec ial pri mn r!· state certi ficHte i,;;­
sucd under s •• lion 2G30-h of th,· (' ode ~11p r lement does not 
1·c11<fo r til e holdc1· el il.{ iblr to th e omc·e of county superintendent 
under Code scc l'inn 37:3-l--b. '110 be elig ild c. th e party must 
h:1v c a fi rst g rade ,·ertific11 te. a s ta te cert ificate or a life diplo­
ma, ns provided h.\· the last section. 'rhc stntc su perin te ndent 
1·unnot 0Ll1:1ll1 :ll the expense of th county superi ntendent a 
spc iHI report 1111lc~s tl 1e rrport is one req uir cl by law to be 
made by th e county super·intencleut. Code S upplement, sec­
t ion 2622 . 

SIR :- l n yours of the 2Gth ultimo you propound the fo llowin g 
qu estion: 

11 Will a . pccial primary stnte rc rti fi cate. issued under sec­
tion 2630-h. Su pplement . e1rnhle n cand idate to q uali fy fo r th e 
offi ee of county superin tendent under seet io11 2734-h, S upple· 
ment , ' ' · 

Tile fi1·fit sect ion to whi ch yon rcfe1· p1·0Yi des: 

" The educational boa rd of examiners may issue a special 
certificate to any tea cher of m1.tsic, drawing, penmanship or 
other specia l branches, 01· to any primary teacher . of suf­
fi cient experience who shall pass su ch examination as the 
board may require in th e brru1chcs and methods perta ining 
thereto for which certificate is sought. Such ce r tificate shall be 
designated by th e na me of the branch and shal l not be valid 
for any other department or branch ." 

The ln~t section referred to in yo11 r inquiry reads: 

"The county superintendent, who may be of eith er sex, 
shall be the lrolde;. of a fi rst gl'ade certificat e as provided for in 
this net, or of a state ce,·tificate or a liie d iploma." 

It would seem to be clea r that the special ee r tificate mentioned in 
the first section quoted is in no sense either a first-grade cert ificate 
or a state certifica te, and hence, this inquiry should be answered in 
the n egative. 

Your second question is: 

"Can the Superintendent of Public Instruction send a rep· 
resentative to secure a svecial ,·eporl, which he deems necessary, 
requested of a coun ty superintendent, but which the county 
&uperintendent negl ects or refuses to gi ve I If so, must th e 
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r-onnty s1qwrin tt•11df•t1l dc fi-:iy 1li r rx pt· ri,,es of such 1·rprf·~c 11l ri ­
t ivC'f" 

Clidc . np plcmrnt, section 2622. pr,lv iclcs : 
11 \VhC'n ;111,v county s 11 peri nt endrnt f:iil s to mnke ,1 ny reporl 

ns 1'ClJ1tira l ol ltim by la lt'. t\1 e supC' ri11tendcnt or publi c in­
str11 cli o11 n ny :1ppoin t sm 11e suil fl ld r person lo perfo rm such 
du tie<.; and fix reas-o nnhl e com1wnsrdion tllcrcfor, whi rh shall 
be pn id hy th e <l el inq nen t· eonnt~· supr ri ntendent.'' 

H en ce, it will be obscrw d tlw t t he cuunty supcrintenclc rr t would 
not he required to p:iy th e ex pense of pro,.11ri ng- a specinl report 
whi ch wns deemed necessary b.,- the state srrperintend nt, bu t only 
such "report as required of him by Jnw." 

If th e delinqrrent r eport wns one 1·eq11 ircd by lnw, t hen the 
expenses of the representativ e in p roeuring the same shou ld be paid 
by the delinquent cou nty superintendent. 

April 27, 1912. 
llo :< . ,\ . }f. l),:yor., 

S1tpPl'inte11dent of 

R espectfully yours. 
GEORGE Cosso:< . 

A ttor·11 cy Gc 11 e,·al of Iowa. 

Public T11 str11ction. 

Sc e ooLs.-A high school is one where t he h igher branches of a 
rnmmnn sehool cduc:1tio11 are taught. There is no lega l ob­
jr;· l inn 1n :-1 hi£d1 sr hool eour e bci n~ taught in a rural school 
"nnr-:is1int of onl' 1·00111 nti d ,•ondurt.ecl by one teacher in nddi­
tinn to th" f' r" Q'n lar ).!'l'lHl r r-: . 'rhc objection, if nny, is one of 
i rnpr;u•li <>rih il ity r:1tl1fl 1· fh nn ill egalitI . 

Sm:- Tn yonr left'cr of I f11rrh 26th yon <'all attention to chapter 
HG or the !\cts of the 1'hirt y-fo nrlh General Assembly and then 
propound the following qu est ion: 

"Cnn :1 rurnl distri ct mainlai 11iog a one- room school, con­
dncted hy one teacher. in t ruct ing the first eight grndes. es­
tabli sh in addition thereto a high sehool course of one or more 
years. and thereby become legall y exempt from th e payment 
of t uit ion in high schools of p upi ls r esiding in that district 
who have completed eighth g rade!" 
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The chapter r cfcn r· d to c,-idcntly c011temp lates that sch ool cot·­
porntinns may ex ist in rural Jistri cts "·h ere a four year high 
sd1oo l r·ou rsc 01· Jess lll ay be offer ed. 

S11h1livisio11 :1 of ('0cl e sect ion 2749, provides: 

"The Yotcrs nsscmhlrcl at th e annual meeting shall have 
power: 

"3 . To det ermin e upon added branches that shall be ta:nght, 
l,ut instrnf:1 ion in nll hrm1 ches except forei gn lnngnnges shall 
he in Engli sh." 

A high school may l:Je defiued as a school where the higher 
hrancl1 es of a common school education are taught. 

Whitlock vs . Th e Sta.le, 47 N. vV. 284. 

By the term "high school" is meant a public school in which 
high,~r branches of learnin~ are tau ght than in tLe common schools. 

Attorney General 1·s. Butler, 123 l\Iass. 304. 

A high school is one d es igned for scholars who have passed 
through th e primary grades and are supposed to be able to read, 
,vrite and spell correctly, and to be familiar 'wi th other branches 
which need not be noticed . 

State vs. S cltool District, 48 N. W. 393. 

Il enec, it would seem that no legal objection exists against a 
high school course of one or more years being established in any 
school corporation. The inquiry is evidently propounded on the 
theo1·y that it would be impossiblf:, or at least impracticable, for 
one teach er conducting a school in a one-room building to establish 
n high school course in addition to instructing the first eight grades. 
The objeetion, however, is one of impracticability rather than il· 
legality. 

April 27, 1912. 
HoN. A . M. DEYOE, 

Respectfully yours, 

·GEORGE CossoN, 

Attorney General of Iowa. 

Snperintendent of P'tibl·ic Instruction. 
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Co.MPENSATION .-A member of the Io\ra-Vicksburg Park Commis­
sion who acts as secretary is not entit led to extra compensa­
tion for such scniccs where the statnte under which h0 nets 
provides: ' ' Said commissioners :-hall he paid the necessary ex­
penses incurred by them in th e paformance of the duties 
aforesaid , but shall receive n o other con1pcusntio11. '· Chapter 
1!!6. T\r enty-i1inth Ge1.1 cnd .. \sscrnbly. 

:-,m :-You sulJmit to me the action of th e Iowa-\'i cksln1rg Pnrk 
Monument Commi ssion in which hy r esolution it was pro\· ided that 
H. H. Rood, a m ember of said commission. who acted as secretary 
and did a large part of the ,rnrk of the commission, should be al­
lowed the sum of five hundred dollars as compensation for his 
extra labors. 

You request au op ill i'ln as to whether the auditor of state may 
legally draw a warrant for this amount. 

Chapter 196, Acts of the Twenty-ninth General Assemb ly, pro­
vides for the creation of the commission and the appointmen t by 
the governor of nine persons to serve thereon. After specifying 
the duties, it is further provided: 

'' Said commissioners shall be paid the necessary expenses 
incurred by them in the performance of the duties nforesaid , 
but shall receive no other compensation." 

And section 4 of the act provides: 

'' The auditor of state is hereby authorized and directed to 
draw warrants upon the treasury upon presentation to him of 
proper vouchers certified by said commission from time to 
time and approved by the governor in payment of the ex­
penses of the commissioners, and in payment of said mon11,,­
nients and tablets," etc. 

In view of the fact that you are not authorized to d1·11w warrant!! 
for any other purp_ose than the expenses of the commissioners and 
the payment of the monuments and tablets, and considering that 
section 3 expressly provides that the commission2rs shall receive 
no other compensation, I am of the op inion that ynu would not be 
legaJiy authorized to draw warrant for the umount in question, 
notwithstanding the un usual amount of labors performed by Mr. 
!Rood in tlie faithful dis:charge of his duties. 

It is probable that the commission could have selected a secre­
tary outside of their members . and paid a reasonable compensa-
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tion therefor under the language of the act , but undoubtedly it 
was the legislativ e direc t ion that no member of t he commission 
should r eceiv e any compensation for sen·ices perforined. 

May 3, 19.12. 
HON. J OHN L . BLEM{LY, 

Auditor of State. 

Respectfully submitted, 
GEORGE CossoN, 

A.ttorney General of Iowa. . 

PRI MARY ELECTIO.>."S.-Candidates for nomination for state senators 
aIHl l'<'PT' <'sentat iv es wh ose n ames are not printed on the pri­
m a ry ballot may be nomin1:1ted at th e primary election by re­
ceiving 35 per cent of the votes cast for that office, even 
t l1cat .!:?. h tl.1 cy r eceive Jess tha n 10 per cent of the whole number 
of votes cast for governor on the party t icket with which he 
affiliates, as r equired for certain offices by Code Supplement 
section 1087-a19, as amended by chapter 59, Thirty-fourth 
General Assembly. 

Sm :-I am in receipt of your communication of the 27th ultimo 
directin g my attention to the provisions of section 1087-al9, and 
specifically t hat pnrt of said section which reads as follows: 

·'And th e ca n didate or candidates of each political party 
for each office to be filled by the voters of any sub-division of 
a county having r eceived the highest number of votes shall be 
d n ly a nd lega lly nominated as the· candidate of h is p arty for 
such office. Provided, however , that no candidate whose name 
is not printed on the official primary ballot, who receives less 
t han five per centum of the votes cast in such sub-division for 
governor on the party t icket with- which he affili a tes, at the 
la:st general election, nor less tha1, five votes shall be declared 
to have been nominated to any such office;~' 

Also the provision s of section 1087-a20 of the primary law, which 
provides that the coun ty board of canvassers shall .also make a 
separate absti;act of the canvass a.s to the offices of elect ors of the 
president and Yi ce-president, all st ate officers, representative in 
congress and senators and r epresenfatives in the general assembly; 
and also that part of section 1087-a22 which provides for the can­
vass of votes by the state board, which section includes the canvass 
of the votes for th e offices of members of the general assembly, 
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and request ing an opinion as to whether or uot that part of sL'< ·t.iou 
10S7-a19, wh ich proYides that no cand idate " ·hosL' 1w111c is n ot 
printed on the official ballot , who r eceiYcs less titan t~u per centnm 
of the whole number of Yotcs cast in the coun ty for goYernor on 
the party ticket with which he affiliates, a t the last general elec­
tion, shall be declared to h ave been nominated to any snch office. 
applies to the canvass and certi ficate made 11 nd issued b~· the said 
board with r eference to the office of representatin in the general 
assembly, and also the office of state sena t OL' in th e event that the 
<;enatorial district is composed of one county only. 

Your qu estion briefly stated is: l\fay a peL·son be placed in 
nomination a t tb e primary for the office of r epresentative in the 
general assembly, in the event that he r ecei~res the high est number 
of votes, and not less than thirty-five per centum of the whole 
number of votes cast by his party f or such office, without having 
also received at least ten per centum of the whole number of votes 
~ast at the last general election in the county for governor on 
. :,e party ticket with which he affiliates ~ 

As to whether the provision r equiring ten per· cent of the whole 
number of votes cast in t he county for governor ou the party 
ticket applies to r epresentatives in the general assembly, and state 
senators in which the senatorial distrJct is composed of one county 
only, depends upon the construction to be placed upon the phrase 
found in section 1087 -al 9, '' elective county office,'' it being pro­
vided in said section that '' such canvass and certificate ( the can­
vass and certificate of the county board of supervisors) sha ll be 
final as to all candidate~ for nomination to any elective co-itnty 
office," etc.; and also the meaning to he given to the words "to 
be _filled by the voters of the county,'' found in said section, said 
words being a part of the following provision: "And the candidate 
or candidates of each political party for each office, to be filled 
by the voters of the county having received the highest number 
of votes, and not less than th irty-five per cent.um of all the votes 

· cast by the party for such office, shall be duly and legally nom­
inated as the candidate of his p arty for su ch office,'' this latter 
paragraph immediately preceding the paragraph providing that 
"no candidate whose name is not printed on the official hallot, who 
rece ives less than ten per centum of the whole number of votes, 1t 

etc., "shall be declared to have been nomin ated to any such office." 

That the term "elective county office" as used in section 1087-al9 
does not include a representative in the general assembly, or a 
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~cn a t,11 · in lhr ('\'(' Ill 1he :-;e11ntor i11 l d ist r ict i-; composed o f one 
coun ty o n ly . is ~o r l .ir ns t o be bl'yond t h, ... pule o f leg itim ate 
d isc ussion . 

Courts ha\'e gc 11e r:d ly held l ha t 1.1 l'Ollll l ~· o llicer is o ne whos~ 
d ut ies app ly on ly to 1hr co11 11ty in w hi,·h he is loca led nnd fo r 
which li e is r let"! ed nr a ppoin tC'd . ~ec i hc le r111 !' co11 11 t y ollice r, " 
\.\To rds a nd Phras s 1 Y o!. :! , p;i gc 1063 . 

"\Vhi l · a membe r o[ t he gC' ncra l as -;cmbly is elected by t he ,·otcr s 
o f a coun ty , lu• lcg isJ ules Jor th r entire s l:i lc , rn orco\'er t he Jcgis­
lnt u rc 1H•elf in t he passngc of t he p r im:ir.v lnw made ii c lear t hat 
it did IH•t iut ~nd lo jll(_·lud u mcm hc1·s of t !Je gcncrn l a ssem b ly as 
cler ti n • coun ty oilil· (· r, : fo r t he r eason tha t in sect ion 10 7-a 19 it 
i s pl'ov ided !li nt " t h l,.';rn v:1..::s a nd ce rt ifica te ot: t he boa rd of :upcr­
Yisors shall Uc fowl a s to a ll and icl ntcs [o r nomina t ion to an y 
d cc f'i1,e count.11 ofYi cf' , · , etL· .. nnd ex p ,·essly pro ,·idcs in t he ve ry next 
5/C t ion t hat 11 t he coun ty !Jou l'd of canvassers ~hall ma ke a separate 
t1 bs1rn r L o[ the ca nva ss ns to e lec t.o rs of th e presi den t a nd v ice­
p1·e idcn t, sta te o iliecr~. 1·r p l'esenta tive in cong res.~ and senators 
and rcprcsc11 talives iu the general asseni.bly," and sect ion 1087-a22 
1,1·0,·id1·!-. Llrn l t he l'Hn,·a~~ nn<l ter t i fi c: a tc made by th e s ta te r nn ­

vassing bonrd, which is composed o( t he executive com1cil1 shall 
be fina l as to the ca ndid 11t cs for the offices d r s ignated in s ction 
1087-a20; in other wor ds, by the p rov is ions of sections 1087-a20 
nu cl a22. th e leg isl a t nrr xp ressly provid ed t hat the office of mem­
her of th e general :L's 111 hly shonlcl not be considered au "elect ive 
county offirr , " h11 l it is u rged tha t a membe r o f t he gene ra l as­
sem bly , nnd a sennt or i n whi ch t hil sen nl.o r i:.i l d istr ict is composed 
of one co,m ty, is an o lTi r c ' · 10 he filled by t he voters of th e cou n ty . " 
l ' ndou ht rdl y th is i, ln 11·. hut thrsc pa r ticul a r wo rds ca nn ot be d e­
ia1·hrd 11 u t rm ly 1'1·11 111 1 lu: oth er src tio ns ,rnd provisio ns of t he 
prima ry lnw, bu t l'rom th e sect ion iu which they a re foun d , and 
cons id ered independ entl y. To do so would of course i nclude a 
m m her of th e gen eral assembly. a nd it would a lso include a state 
senator ln t he event th e sena torial d ist r ic t wus composed o f one 
coun ty , but it wou ld nnt include u sen nlor i• l distr ic t composed o [ 
more t lrn n one ·oun1y. 

'ro ~ivr t he worcl ~ th r n thei r literol mea ni ng wou ld be to ass um e 
that t he genera l assembly woul d requir e nt least ten per centum 
of the pa r ty ,·ote t o nominat e iu the e1'ent that no name had been 
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pr inted ou the .pri,~in r.r ba llot in u s1maiur i1.1 l tli'-lt r il't t·OJJlJiOsl' d o f 
one rou oty, wh1e h lll a cou nty like l"'olk rn iJ;.!' h t r i•rp lire fro m :-.e,· L' O 
h und red to a t hou .. an d ,·otcs, nuJ yet in 11 M .. 'nato ria l d ist ricl co m­
posed _f mo1·e tha n (HH.' con nt~·. a .sin!.{le Yok m ight he s uftfoieu c 
to uommn te n J>L· r -.1rn lo tht.: 01Tie1• ol' St'lh'.., ·nator. 

I t w~11 dd I c_ jJl'1'J>r'.st1·rnus to ,1 :-, :,,i1rne tlrn t the IP!!ii,l nt11l'e in lf·nd('d 
suc:_h ,·xtrr~ne 1111·or1s1:, fl•11 r·y . \ 1,t 011 1.r i hnt , trn l in SP(·tiou l O,..:; '; .n2i . 
;,·lw ·h ·"'~d1<m. g'li_n' rrn, l hr nt·ti,,n of the exc<·u tin· courn· il in ma king, 
'. ls <·an,a~s, hni..h n~ a11d 1·c r t 1fi <·n te. tl1e oo ly rond itin JJ t h,· ,·e fo uucl 
is t hnt :1 1Jl'r-. on ,_uust r r>t·<•i\'c t he h i:.!lh•st mim l;f' r of \'Ot s. ~rnd 

Ji,. urns ! 111.,o r,•i·t·1 n • 11 111 It- :--"' lhal! t lii rt y -fh l' fll' r r•t•nt u 111 nf nil 
, ·oti '8 1• :1s t. for •m, ·h nffi(·r. 1t is l' vidrut thrn thc1t if the {!PllCl'UI 

.is-.,·~nhly 1t 1t r- 11d,•d 1ha t :1 111P1111Jc r of t he g-1 ·11 cr.al assf'mhh · should 
,·ec ·ivr a t lens L ten pcr centum o f the whole nmnl ,cr o f ,.'o les cas t 
at tJ'.r; la ~t genr rnl clcctiou for gover11o r

1 
in ad di t ion to tl it> othe r 

requll'cnH· nt , that it would have hcc 1J ~o slated in sect ion 1087-a22. 

)ly tonrlusion is then that t he words " to be fi lk d hy th e ,·,, t r rs 
~,f t ll c, <·on ntyi' w ~·c 11sed in a ca r cJess way aucJ intcrchangca.hly 
.111.d ") non.~· 111 011c;; wi th t.hr; ph rase an "clec liv co unty offi<''' · ' ' :rn cl 
t li ,it thpi·cfor t he l'f'(f 11 1rr111en t tlrn t lh e,1 ndi d ri te rnust r ecei ve a t 
le;ist lrn. 1wr i ·c11 i 111 11 of Uu:~ who le numb r of \'Otes r asl in the 

:·0 ~11.lly .' 0.1· f.!~.' ·(· r no r on t he ~n r ty t icket wit lt whi ch t he pa rty 
,tfhlwtcs i cf er s on ly to the off1ces concerni ng wllich t he ac t ion of 
the .~oun ty boa rd of s up er visors is On a! in the m aki ng o f the 
i .rn, ,tss a nd 1hC'. 1s...,u rng of th e cel'ti fkate of uom in fl t iou nn d as the 
r>~u'.1ty b~:ird o( s.ufer viso1·s has no authority to make 

1

;1 11 y fi nding 
1 1ss11 c ,>ny ce rt ifi ca te fo r cand id a tes for r eprc en tn ti,·es i n ti 

gern·ral assembly , sennlo ,·s a nd dis tri r t a nd sta te offi c·cs they 
0
i: 

uu gi1 ,·e r1H·d hy t l1c _p ,·o,·is iol!s of f(' ·t io n 10 '7-a l !J. Lu i ai·~ requ ired 
only to scr url! :11,-. h~g-hest 111111d1e1· of votes c·nst fo r th e oflil·C. a nd 
llOt less l h:1 11 tl11 rt v-fh·c per cen t. um of th e t l I I f , ' . VO 1'8 f•flS ),r S llC I p;u ty 
o, s uch omce as p rov ided in section 1087-a22. 

i\fay 4, 1912. 
HON . \V. c. H AYWARD 

Secretar-y of S tate. ' 

R espect full y s ubmitted, 

G , onoE C'ossoN, 
Attorn ey General of Iowa. 
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[NSAKE.-C haptcr 129, Acts of t he Thirty-fourth Genera l Assembly, 
construed and h eld to apply to inmates of state institutions, 
other than penal institutions, regardless of the time when t!_iey 
were committed. 

GENTLEMEN :-I 11m in receipt of your communication of the 
15th iust ai1t in 1\·hi,•h you state that yon are call ed upon to aid 
in t he adm inist rat ion of tlw la w as found in chapter 129 . ~\ cts of 
the Th ir.' ty-fourth c 1enerul Assem bly, 11ncl you snbmit five specific 
questi o 11 s lookin g 1 o the coustrur·huu of sa id act, qu estions two and 
three being as foll.ows: 

' · ·~ Do the provisions of that act apply to inma tcs of hos­
pi! .i ls for insaue who are not idiotic, feeble-min r.led or im­
hec:: il<·s, or !o put it in a uotb er form, are persons who have 
been normal and are now simply suffering from some form 
of insanity, irl<'ludcd in the provisions of the act1" 

'' 3. Can the provisions of that act be enforced against in­
mates of t he institutions of the state other thnn the penal in­
stitutions who were committed to said institutions prior to the 
taking effect of s11me 1 '' 

Section 1 of said act provides in part: 

'' That it shall be the duty of the managing officer of each 
public institution in the state, intrnsted with the custody or 
care of criminals, idiots, feeble-minded, imbeciles, drunkards. 
drug-fiends, epileptics and syphilitics, and they are hereby au­
thorfaed and directed to annually, or oftener, examine into the 
mental or physical condition of the inmates of such institu­
tions, with a view of determining whether it is improper or in­
advisable to allow any of such inmates to pl'ocreate · and to 
annually, or oftener, call into consultation the m.embe;s of the 
state board of parole. The members of such board and the 
managing officer and the surgical superintendent of such in­
stitution shall judge of such matters." 

The reply then to this question will depend upon whether or not 
persons confined in an insane hospital, who have previously been 
normal but who are suffering from some form of insanity which 
may not be permanent in its nature, may properly be embraced or 
included in the words ''idiots,'' ''feeble-minded'' and '' imbeciles '' 
the other designations clearly not referring- to an insane pers~n-

1;;7 

Code section :!~ ~S pro Yi de;.; that the h• r111 ··idiot" ' i,; r~·;.; tri dcd 
to persons foolish from birth, supposed to be nat11ra lly without 
mind. No idiot sha ll Le ndmitted to a hospital. 

The word ' ' insane' ' or '' insane per son·· is gcueric nnd would 
embrace the seYer al classes mention ed, but the words "idiot," 
" feeble-minded" and " imbecile" are specific terms and do not 
include an insane p er son ; that is to say, th ese terms refer to a 
loss of mind either from birth. old age or disease, but pcl.'mnnent 
in nature, and therefore should not in a statute of th is kind re­
ceive an enlarged construction so as to embrace persons who may 
be temporarily insane. 

R eplying to question three, I am of the opinion tlrnt the a P- t in 
']nestion applies to inmates of state institutious other than penal 
institutions r egard less of the tir~e they were committed . 

The state and f ed eral constitutions prohibit e.-i: post facto laws 
but our supreme eourt in the case of Polk County vs. H1:e,.b, 37 
Iowa, page 361, and the case of State vs_ Sq1ti1·es, 26 Iowa, page 
341; and the supreme court of the Un ited States in t be <'~'lse of 
Calder i·s. Bull, 3 U . S., page 385, held that an ex post facto law 
r efers only to crimin a l laws. The act in question is not a cri1)1inal 
law. The only crimes in Iowa are such as are made so by statute. 
The act in question is n othing more nor less than a health m e11sure 
passed pursuant to the police powers of the state and is similar in 
nature to all health, quarantine and sanitary measures. 

As ther e was not sufficient time for considering other questions, 
the same were not set out in this opinion. 

Yours very truly, 

May 18, 1912. 
IowA B0-mD 01,, PAROLE, 

Des llfoines, Io·wa_ 

GEORGE CossoN, 
.,1 lt'orney G cneral of l mpa, . 

OsTEOI'ATHS.-'-Applicants holding a dipl oma from a legally in­
corporated school of Osteopathy which is l'ecognized as of good 
standing by th e Town Osteopathi c Association, has complied 
with Section 2583-a, Supplement to the Code of 1907 . 

· Dear Sir: I am in r eceipt of your communicati~n of the 28th 
in~t. request ing an opinion as to whether the' State Boa~d o.f Medi-
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ca. I E xnm inr rs sh ould g r:111t tn :i ll persons holcli og n dipl oma fro m 
a lcg nll .v in rorporntecl sc hool of Ostropnthy. r ecog nized ns o f good 
s1nnd i 11 ~ hy t h(' Town ()s1 C'op :1 t l1i1~ .1\ s~r i1-1t i1111 :i t !he tim e th e 

cliplumn " ·Hi;, g-rrmtr cl hnt no t rricngnizcd by the Jowl! Osteopathi c 
Assoc i:i li on at t he t im e Uie :1ppl irnnt in q11 C>s t ion comm enced hi s 
course of stu dy a t such school o[ Osteopa thy . assum in g t hat t hr 
term of su cl1 school a nd lh c b r nnr hc-s t:rngh l were i1;. c0111 p linn cr 
wi th Secti on 25 3-a. S u p pl crn r nt to t he Code of 1907. 

Secti on 2583-n o[ th e Code Su p pl emen t 1wov id es : 
11

1\ n_v pC' rson lw ln in e- ri cl ip l0mn from a leg-a ll y in rorp0 n1t e,l 
sch ool of Ost ropnth y ,-ecogni,ed as of goorl .< la 11di11 g l,y th r 
l mt•a Osl t!opall11·c A .i;:soci ntin11 . nnd " ·he rein the cn11 rse o f st11dY 
compr ises a t.c rm o f nt lens t t"·ent.v mon t h~. 0 1· fonr term~ ~f 
five months cnch in a ctual attcnd1m ce flt fin ch ~chool. :ind 
which shnll in clu de instructioi, in th e folloll"ing branches. to­
wit : ana tomy." etc . 

The Bonrcl of Medi cal Examiners then must r r ~uire as rnn li­
tions preced ent th11t a pe.rson (a ) sh ould have pul"suecl a conrse of 
stndy compr ising a t erm of twenty months. or font· terms of five 
months each, ( b) that he sha ll have instruction in th e branches 
nam ed in Section 2583-,i of the Cod e Suppl ement. (c ) that he 
sheuld be the holder of a diploma from a legally in corpora ten 
school of Osteopathy. and (d ) that th is school must be recogn ized 
aa of good standing by the Iowa Osteopathic Association . 

If it be admitted that the school in question furnish ed instruc­
tion in the b ranches named and for the length of time prescriberl 
in sa id " ection 2583-n, and that said scl,ool is a legall y incol"porated 
school of Osteo pathy and in addition thereto that it is now r eco~­
nized, and was recognized as of good standing by the Iowa Oste~­
pathic Association at the time the diplomas were granted. then 
th<> conditions of the statute are com plied with, unless we read 
into the statute something which is not now expressed , namely. 
that the school must have been recognized as of good standing at 
the time applicant eommenced to pursue his course of study at 
such school. It may be that this is a necessary requirement but 
the neceBSity of the case cannot operate to import either a mean­
ing or language into the section which is not there. 

My conclusion is therefore t hat all of the conditions of the sec­
tion will be met if the applicant is the holder of a diploma from 
a legally incorporated school of Osteopathy which was recognized 
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tis of' ;!OOd stn ndin g by th e fo wa Ostco pn lbic ~\ ssO(·i ario 11 at t he 
irn e the dipl <1 ma ll"ns i:: rnn terl and lhat t he school of Osteopath y 

in c1ucs tion had n course of Rtudy a nd instrnction in compli a nce 
with Section 2583-n of Su pp lemen t to Coue. 19()"7 . A contra r y 
interpretation ll"Ould req uire t hnt the school ill qn cslion shon ld 
have been r ecog ni zed from the time th e hold er of t he diploma 
commenc~d to pursn c his cou rse of study in sn id school. .A s be­
fore sta t cl this ma y be a p roper requirement" hut in view of the 
language used the remed y is with the Gcncl'nl .As!-:'cmhly. 

Hespcctfnll y submitted, 

fi EOHOE Cossos , 

) fay :it , 1012. 
A ttom cy Gcl! cral of I owa-. 

Dn. n. ]I. S U ) I NEn, 

Sec retary Sta.ta Boa,-d of Health. 

P1:rvs1 J.\ NS.-An Ost copnth is n. physician within the menning of 
t he t erm II nttcnclin g physi ci:rn " u sed in Code S uppl ement, 
Sect ion 2575-n12. See Code seclion 2579 ; see a lso Bandel vs. 
l 'ily of N. Y ., 21 1,. R. A., ( :-1 . S .. ) 49 ; nnd r·ont rn Xclsnn vs. 
Sla te Board, GO L. R. A. 389. 

S ir : I am in J" cce ipt of you ,.· comma11i cnti on of the 14th ultimo 
1·cque t ing an op i:nio n as to whether nn oslcopnth rnay be consid· 
ered nn a ttend ing p hysician as t he t erm is used in section 2575-al 2, 
. "uppl ement t o th e Code, 1907, which p rovides that a p e1·son in 
charge of a f uneral shall ca use n certi fi cate of d ea th to be fil led 
out , wi th st a temen t of cnusc of d ea th by attending phys ician, or 
in his nbsence. hy th e health om ·er or co roner. 

I n deter mining t h is qu estion we must 11 ot be con fu sed ns to tbc 
usual and proper meaning of the ter m " physjeian ." 'I1h c only 
question for consid crn t ion is the se nse in which the term is used 
in the loll"a sta tutc. 

Soction 2579 of th e Code in dcOnin g ll"ho shall be dcr med a 
pract itioner provides : 

" Any p erson sh all be held ;1 s p racLicin g med ic ine, surgery 
or obstetrics, or to be a ph;vsician, within th e m eaning of this 
ohapler. ll"h o shnll p ubli cly p rofess to be a physician, sm·geon 
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or o lJst<:tri,:i nn. a 1J.l a:-s111n c t}1<, duti es , or wh o shall mak0 a 
practi ce of prc;.:crilJiD g or of prescrib ing and furn ishing medi­
cin e for the sick, or wh o shall publicly prof ess fo cure or 
heal ; " etc. 

Und 01· the Imrn ]mv then th er e at·e two kinds of physi cians, a 
real ph ysiciirn. a p erson ""ho und er stands medicine and snrg·ery , 
and the n th er e i!:> in cluded witliin the c lass all oth ~rs ·who profess 
to cure or heal. 

It goes without saying that an osi:eopath professes to cu1·e and 
hr> :il. Tl1r · n1il~· r<'1rn1i11 in g ques t ion is whetl, cr t.he practic:c of 
osl:copath.v is i1 1<'lml r- tl \\"itl1i11 thr r·hapt er in q1wstion. viz .: C lrnp­
ter 17 of titl e 12 of the Cod e. 

'J' l1 c pr,ll'ti ,-c o f osteopathy, the 1:,tlcs autl r cg nl at.ious .!!overnin~ 
the sarnt, are to lw fonrn.l i11 scc:t io11s ~58:J-a to 258:1..f, Supplement 
t o t li e Cod e, 1907. nrnl is kn own ars ,·linpter 17-A. :rn,1 is nothing 
more 1.-nr less Uran :111 :rnrcn dment to chapter 17 of the Cod e nnd 
forms a part of snid eltnpter and nH1st necessari ly t h er efol'e he 
considered as a p a rt of said r,lrnpter in construing th e word "prac­
titioner" as the sam e is d efined in section 257!) of the Code. 

,June 14, En~. 
DR. a. n. SuM"EH, 

R espectfully submitted, 
GECmcm CossoN, 

• 4ttorney General nf Iowa. 

Sr·crl'ia1·y Stat e Board of Jlealth. 

VACAN C Y-,JU DGESHlP-FII.,LED RY APPOINTMENT-LENGTH OF TER,.M 

-l\fETnoo OF NOJ.IIN'ATING CANDIDA'l'ES FOR JuDGE.-Where a 
vacan cy O<'r'llrS in the o('fif'e of judge of the district court and 
tlie ,·ncancy is filled by appointment · at the hands of the 
go,· pr1 )m'. th P a ppo i11t0p ,1·ill hold only until the n ext g eneral 
elrdion . ( Constil'ntion of Towa. Article XI. Section 6.) 
,fo dg-0s of th e clis tri ~t eourt rnny be nominat ed by petition in 
;1 Pr·n1·dan <'P \\'i t !i th e p1·n\·isi,rns of (·n cl<' ser-tion 1100 ; 2<l , by 
a lim.· nssn, ·iation or con vention of attorneys , as authorized by 
r-od r sPetio11 l lOfi: ni~rl :"ld. li>· · conventions- h eld by the 
respectiYe politica l par ti es independent of the primary law. 

Sm: In yours of the 8th instant you request the opinion of this 
department upon the following questions: 

1-ll 

" First, \Y h en wi ll 111 c k r rn ,1t 11t'1i,-,, ,,i' ll ,,n,•r;1lik \\· .. \ . 
Sp!'inge1·. ,q1pn i11t ed h1 SU('CPP.I .l n llg-c F ,··JI.,,,.,, llil Ili c d is t ric t 
lwn r h of th e Thin ct' nih ,Ju <l i,·ia l 11ist r i,·t. ,_, :-;pir ,' . ;111tl when 
rsho11 ld l1i s s twn·ssor be ele.-l ed ~ 

' ' ~eNincl. \Yhnt is tJi,, m ann,'r nr rn eth, •<l l, t' 111aki11g- a nom ­
in a tion if it. shall b e d et ermin ed t ha 1' a su ccessor is to hr 
elr ,, tecl at the el ect ion in N0Yembe1· of th is yenr ~ 

''Th ird , \Vha t is the duty of th e goYernor with r cf c n:11t'e to 
i si:,ning of a proelamation . "·hcthcr a sperial proclamation 
s lw11Jcl lw issu ed. and wh eH1 e1· tl1i s nffi,,e shonltl he in,,Jnded in 

'l'thP fort nf nfffr r s to h .-, Allrd nt the ,'orning gen r ral election an<l 
,•,1\'(•red h>' the snm e 1n·ocla111a ti onf' ' 

Y om · letter fa il s to st.ate, and I do n ot know the exa ct dat e of 
J udge ~prin ge l' 's appointment and the follO\\·i11g op ini ou is based 
u pon tir e assumption that sa i<l appointment ,1·;1s rnall c <'nrly in th e 
present month. 

' "rhe judges of the supreme nnd dist.ri d . eourts sl1aU l1 r. 
chosen at tl1 c r, c11 eral election; nn,l t l10 1ern1 of offi ce of each 
jmlgr slrnll r'o1rnnence on t he firs t day of .Tnnunry next afte1· 
J1 is eleetion." 

::::;f'<' I inn 11.. a rt i,:l f' ,,, Const.it11ti, :11 ,.f 1111\·n . 

' ' Vacancies in the office of "'' * i:, judges of courts of 
r ecord '" * • shall be filled ~1 

!!- "" by the governor, 
except when some other method is specifically provided, and 
h e shall issue tl1e proper commission to th e appointee.'' 

Cod e section 1272. 

'' An offi<'Pr fi llin g a va<:: nn ey in a n nffi ee w hich is filled by 
<'lecl ion of the p enp le shall continue to hol cl un t.i l t he next 
r egular eler.tion nt which such vacancy can be {tll ecl , and until 
a sm·c<'sso r is elec ted and qualified . A ppointmeni s 1 o all othe1· 
offices, made under this chapter, shall continue for the re­
mainder of the t erm of each offic·c. and 11 n t il a sn r.cessor is 
appointed and qualified; except that. wh en 1.lt c ofifre is one to 
be fill ed hy the gen e ral assembly , t l1 e app ninl er~ shall hold on ly 
unt .il th e gen eral assembly elects. '' 

Code section 1276. 

On first r eading on e might think from the language of code sec­
tion J 27n, a bove cited, "the n ext r·egu lar el er· ti on c~t which such 
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1:acrrn cy 1:1111 l, e fi.ll ed," that th e leg islature had in mind instances 
whi<·h 111 igli t. or·cur whr:re tl11 · vacm1 cy could not be fill ed at the 
llext g,·11, ·1 ·.il 1·l e<'t io11 . and that the words 1.mcle1·scor ed above were 
intend, ·l l to qualify tl1e ,,·0rds "next r egular elec tion ," and this 
11·as 111y first im]Jn•ssiou upon r eading the section. 

'l'li c c· unsti 1 riti ou, Ji oweYc r . provides: 

" fo all cases of elec-t ion to fill vacancies in office occurring 
lwfo1·,'. t h,• expi rat ion of a full term, the person so elected shall 
hold for the r csiJue of the unexpired t erm; and all persons 
eppoi11l ccl to fill vacnrn:ies in office, shall hold until the next 
grn<' t'al elec t.ion, and until their successors are elected ~nd 
qualifi ed.'' 

. .-\ 1·1i ,·l c• 11, scdion Ii, C'11nstit11tion of Io1r11. 

See also, 

Dvrr 1: s . JJaywell, 54 Iowa, 487, 

}]0011 c County vs. ,Jon es, 58 Iowa, 273, and 

Sta.le v s. Cathlmrn, 63 Iowa, 659. 

Il en cc t he language found in code section 1276, "at which time 
til e vn(·.1 111·_1· «·1111 h e iillPd " 11rn st he cl ecmcc1 m ere snrplusngc, for if 
not it would be i11 c·on flict with the const itutional provision above 
cited a ud void. Hence I am of the opinion that an appointment 
made hy the governor prior to the next gener al election that the 
appoint ee would only hold the office by virtue of such appointment 
until the n ext geHernl election . that is, th e gen eral election to be 
held i 11 1 he year 1912, and that a successor should be elected at 
such g·cn crnl clcc tiou and s11onld qualify and would be enti tled to 
I he offiec inm1ediatcly upon his election and qualification, mid that 
the right of the appointee to hold such offi c.e would be thereby and 
nt thn t tim e termiuated. 

With reference to your second question I will say that in my 
judgrnent t here are three legal methods of placing in n ominat ion 
C'a ndidntes for the office of j ndge to fill the vacancy in question and 
they are, 

Fi rst , By petition in accordance with the provisions of cod e 
section 1100; 

Seeontl , By a bar association , or convention of attorrncys of the 
cfo,tri et as authorized by code supplement section 1106, Jllld 

Thirtl ,-By c:•)DYc111i0us ]i,, ]d l, y 1hL· r c·"l '" ..i iY,· p, ,li l i,·;il ]'.il'l i•' "- 111 -

depeudently of th e J)l'imary J:11,· a nd i n a.n·o rdan t·t• wi1h pradiccs 
of t he r csped ive parties prio1· (L) t he cnadnw nt. t)f the prim a ry lnw. 

It shonlcl p r obably be stated in th is L'Onnc, ·tion tlrn1 il' l h L' St' ,·ond 
method above pointed out is' fo llowed the no111 i11atio11 \\' t)n\tl be non­
partisa n. and the nam e of the c, :-rndidatc so nomina.l c(l conlcl 1wt. 

appear, by virtue of such nomination alone, upon the ti cket L)t 

<.' if h t·1· of 1'!1<' 1·cgnlar pol it.i c0 al pa.rt.i es. 

Howcv<> r , if county conventions should be held in the seHral 
counti es of the district, composed of the delegates selected at the 
primary election in HH2, and d elegates to a judicia.l convent ion 
selected at such county conventions, and a judicial convention th eu 
held, composed of such d elegates so selected and a nomination made 
for such office, if such conventions · are held and such nomi nation 
made in accordance with a previous call of the judicial committee 
and such nomination is acquiesced in, n othing herein shoul,l be 
construed as holding an election of a candidate so nominated to be 
illegal. 

Respectfully submitted, 

August 19, 1912. 
HONORABLE B. F. CARROLL, 

Gofern01· of the State of Iowa. 

GEORGE CossoN, 

Attorney General. 

INEBRIATE HOSPJTAJ.,S-l3RICK PLANT-SECTION 14, CHAPTER 179, 
ACTS OF T~E 'l'HIRTY-FIRST GENERAL ASSEMBLY CONSTRUED-­

THE w ORDS '' SHOP BUILDING'' CONSTRUED- SUPPORT FUND.­

The five thousand dollar appropriation ma.de by section 14, 
chapter 179, acts of the thirty-first general assembly for shop 
building and machinery for the inebriate hospital at Knoxville 
may be used for the construction of a brick plant. The support 
fund provided for by code supplement sec tion 2310-a16 may 
be used for the same purpose if t he ultimate purpose of the 
construction of said plant is the maintenance and support of 
the patients in said hospital. 

Srns: I n yours of the 21st ult. you call attention to the desire 
of your board to establish a brick-making plant at the state hospital 
for inebriates at; Knoxville in order to furnish employment for the 
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patients. wh id1 plan t would consist of a building or shop costing 
appr oxi mately $1,000.00 and the r emainder of the cost would be 
for mad1iur~ry. You also call atten tion to the $5 ,000.00 approp ria­
tion "for a shop build iu g and machinery" made by section 14 of 
chapter 179 of the ar-ts of 1 he t!Jirty~first general assembly, and 
then state, "\Ve desire to kn ow wb ether this sum may be used law­
f ully for installing the industry stated." 

''We also wish to know if a part of the support fund of the 
insti1.u t ion may he used properly for the purpose of installa­
tion, either to defray the entire cost or part of it." 

Your first question requires the determination of the meaning of 
the words "shop building" as used in the section making the 
appropriation. 

Webster defines the word "shop" as follows: 

1st. '' A building in which goods, wares, drugs, etc., are sold 
at retail. '' 

2d. '' A building in which mechanics work, and where they 
keep their manufactures for sale.'' 

State 1,s. 0 'Connell, 26 Ind., 2.66. 

In England the word "shop" is undrrstood to be a r,tructnre or 
room in which goods are kept and sold at retail. In this country, 
however, such a building is usually called a store, anq universally 
so in the western and Pacific Coast cities where a shop is under­
stood to be a building in which an artisan carries on his business 
or laborers, workmen, or mecha.nics, by the use of tools or machiner; 
manufaeture, alter or repair articfos of trade. The sale of goods 
so manufactured is not necessarily an ingredient · in determining 
what constitutes a shop. 

State vs. Hanlon, 48 Pac., 353; 32 Oreg., 95. 

Commonly the word ''shop'' means a building inside of which 
a 'mechanic carries on his work. 
l. 0., R. I. &; P. R. Co. vs. D. &; R. G. Co., 45 Fed., 304. 

It includes am.y building or room used for carrying on any trade 
or business adapted to be carried on in a building or room. It 
is a word of various significance . and store and work-shop are both 
included in it. 

Boston Loan Co. vs. City of Boston, 137 Mass., 332. 

1 4.-, 

The fa t" t tli a t n part oI the rq, pr01wia ti , ,11 i,-c f(11 · 111: 11· li in, ·1·y and 

1li c.; f ttl"tb er fad t!in t it is fLH' 1ll L' h L· n pfi t ot' a st;1 (,' in s t i t 11 ti n11 whid1 
is not en gaged gL'll C' r::dl~· in th e sa le of nw rchn1 1di:sc wonlcl tend 
strongly to show that the shop build in g provickcl fo r in tlw ap­
propriation is to be a workshop rath er t han a s tore. In sect ion 
.-, of chapter 179 it is further provided , 

'' A ny lxilauce remaining of any appropriation after the 
ohject fo r wl1i c]1 it was made has been accomplished may be 
expended in the discretion of the board of control of state in­
stitutions for any purpose connected with the institution for 
whi ch the appropriation ·was made, except appropriations for 
land, which shall not be used for any oth er purpose.'' 

In view of the authorities cited and of the language of t:he ap­
propriation and the provisions of section 2, above quoted, I am in­
clined to t hink that your first question should be answer ed in the 
nffirmative. 

,Vith reference to your second question I understand th!'! sup­
port fnnd r eferred to therein to be the fuud provided for by code 
s11ppleme11t section 2310-al6, which provides: 

'' The boa.rd of cont'rol of state institutions shall fix the p er 
rapita monthly allowance which may be charged by said hos-' 
pital for the care, treatment and maintenance of each patient 
therein, which shall not exceed the sum of twenty dollars p er 
capita p er month * ,.~ * provided , however, that so much 
of the monthly sum as e;ceeds fifteen dollars shall be paid by 
the state from any money in the state treasury not otherwise 
appropriated, and shall not be charged to any county or per-

. · son, provided that until the average number of patients in said 
hospital shall exceed 200 per month it shall be credited by the 
auditor of state and the treasurer of state with not to exceed 
the sum of four thousand dolJars per month , which shall be 
drawn as above provided.'' 

In view of the fact that the erectiou and equipment of buildings 
and shops, if the products are to be sold and the proceeds go into 
this fund, would tend to reduce the expense of the care, treatment 
and maintenance of patients, and the money so invested in such 
buildings and equip1mmt would be, at least indirectly exp ended in 
such maintenance, there would seem to be no legal objection to 
using a portion of said fund for such purpose provided there is a 

10 



l t EPO ltT OF ATTOHNl::Y-C l·:NERAL, 

surµlus i 11 sw·li f und not r,•qui l'1·d in tl ic s 11pput1 rind maintenance 
of pa tien ts of sn id bospita l. H . how vc1·, t he proceeds of the shop 
,uld hui l1.l ing will not hf' used to dc[ray the expense of the care, 
trenlrnd1 t nnd mui ntcna11ce of the pat ients, then I om of the opinion 
that no pnrt of said fu nd may be used fo r the e ,·ccti on oC the 
bu ilding1-- and shops in ftU stion. 

Th question , th reforc . resol"es it self iuto a quest ion of fa ·Las 
to wheth er or not the ult inwte purJ)Ose of th e eXJ)enditure of th e 
ruoncy is the care, mai 11tenancc nnd support of the patients in said 
hosp itBI. If so . as before stated , Lh c same ma.y be used if t here is 
sufficient 1·emnii:d n~ to meet all current expenses ; bnt, if not, no 
pa r L of the sa me should be used for this purpose. 

Respectful ly submitted , 

Sep tember 3, 1912. 
H OKORA Bl,F. BOAJ<D Of' ONTROL 

of State b1 stittttio11 s. 

GEORGE CossoN, 
AttQi·ney Genera.l of Io wa. 

PRO\' JDEKTIAL CONTINGENT F uNo.-Unavoidabl e cause defined. 
Code section 170 applied . 

Sm: Responding to yonr oral request for an opinion as to 
whether or not section 170 of the code furnishes authority for the 
executive council to use any portion of it s contingent fund with 
which to pay the expenses of r estoring or repairing a pump or 
otber machinery used in connection with a deep well located on th e 
ground of one of the state institutions, when such pnmp or other 
machinery is out of repair or detached and lost in said well there­
by rendering the same useless, will say tbat section 170 of the code 
to which you refer provides : 

" The executi ve counci l is authorized to draw warrants upon 
any contingent fund set apart for its use • • • for re­
pairing, rebuilding or restoring any state property injured or 
destroyed by fire, storm, tbeft or unavoidable cause, and for 
no otber purpose whatever. " 

An una
0

voidable accident is one which occurs without any ap­
parent cause; at least without fault attributable to any one. 

Clyde vs. Richmond, 59 Fed., 394. 
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13y rornm on ;i cceptat ion '' nn:tvoidabl~ arr· idrnt '' mcnns ::i C' mmalt.'· 
which hnpp ns wh en ::i ll !he m ::ins whi Ph (·ommon prudrnec sug­
!!CS IS hnve hec·n used to prevent ii . 

/ forly so 11 ·1·s. Dcxtc,·, J 2 F eel. Cas., 283. 

Wh ere a lease of fa r tory propcr t.,· contain ed a pro,·ision tha t in 
cnse the h11i l,lings or au.v pn r1 thereo f s11011 ld he Jc~troyed or 
cl nmngrd by " 1111avo idnhlc f'H~un lt y'" so tha t th e sa me !o! hnll be rcn 
dcred unfit fut· 11se and orcupnt ion, then the rrnt should he abated , 
etc.: the gi vi11g- nwRy of two steam boil ers on th e premises while in 
11!-C on low pres ·11 rc nn d with moderate fire. M that th ey hnd to 
be r eplaced by others, which caused n closin ::, clown of th e fn ctory 
f.i hould be ronst ru ed to b nn 1 1 nnavoidnhl c ensuai°ty " wHhiu the 
meaning of !l1.1<: h words as 11secl in th e condition in th e lease. 

Ph ill-i11s ,· .,. , '1w Dy eing Co., 10 H. I. , 458. a t 46 1. 

lleuce i t would seem th nt the c1nestion wh ir h you propnnncl is 
J..1 rgely one of fact aod if th e pump or ma chinery wn s in,j ured. 
<J,,s troyr cl ur lost by una voi dable cause th n it· ll'Onlcl ser m to be 
rr nsonahly clear that th is section ll'Oul d fu rni sl, 11.uthorit)' for th e 
pn~·ment of the expenses of such repairs from th e c·ont ing-en l fund. 

'l'he p11rposc of this section was to fu1·nish rn nns for making 
such repairs in order that lhe state migh t not J, , deprived of t he 
use of th e property d11ri11g the time intervening between its injury 
nnd a session of U1 e leg isla ture when an app ropriation might be 
made for its 1·epai1·. With this thought in mi nd. and in view of 
the author it ies herein <'iled. I am inclin ed to think that t he words 
"uua,·oidn ble cause" shou ld receh·e a libcr;il c·onstrnction and 
should not be flOO fin cd to such ,..auses ns arc usu;11Jy dcs. ignnted as 
nel8 of Cocl 0 1· 1·is major, rt nd th:i t if' hy rensonahle r ni.-c, pr11den('e 
nnd foresi::,ht t he inju ry could not have been avoided , it would be 
by unavoidabl e cause withi n the meaning of this secti on. and that 
t he exp n e of making such r pair might un d r this section he pa id 
f'rom the conti nge nt fund . 

Hrs rectfolly s11bnii ttecl. 

:';eptcmber 14, 1912. 
!To~. B. F . CAnROLL, 

Governor of Iowa. 

G EORGE COSSON. 

Atlo1'11 ey Gcna,·al of Iowa. 
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ELEVATOHs - .-\ PPROPHJATlON FOR JN STATE HousE.-Chapte r 192, 
acts of the thirty-fourih genernl assembly making appropria­
tion for the installation of electric elevators in the north and 
south wings of the ra.p itol construed and held to authorize the 
install ation of such eleYators where the pi·esent hydraulic ele­
vators are located. 

GENTLEMEN' : I am in receipt of your comm11Uif'ation of the 16th 
instant requesting an opinio11 as to whether or not th e executive 
council may use the appropriation found in section 38, chapter 192, 
acts of the thirt.y-fourth general assembly , for the purpose of in­
~ 1 all ing ek ctri,: (·lt •Ya t nrs in th e north mid south wings of th e ca pitol 
at tlie prrscnt lou1 rion of th e hydranlic elenitors. 

The paragraph in quest ion found in section 38 of chapter 192, 
acts of the thirty-fourth general assembly, provides that there is 
hereby appropriated the sum of $5,000 for '' installing electric ele­
vators in the north and south wings of the capitol, connecting the 
second and third floors, making rooms in the third story as easy of 
access as those in the second story. '' 

In order that the mon ey may be lawfully used by the executive 
council, the electric elevators should be installed in the north and 
south wings of the capitol. These elevators should connect the 
second and third floors of the capitol so as to make the thi rd story 
as easily accessible as the second story. 'fhe present hydraulic 
elevators are located respectively in the north and south wings; 
they connect the second and third floors making the third floor 
easily accessible. 

If I am correct in stating the facts, this appropriation may be 
nscd for th e purpose of insta11ing electric elevators to replace the 
present hydraulic elevators. 

Yours very truly, 

November 23, 1912. 
HONORABLE EXECUTIVE COUNCIL, 

Statehouse. 

GEORGE CossoN, 
Attorney General of Iowa. 

SCHEDULE H. 

SALOON KEEPER 'S L1cENSE-REVOCATION- RENEWAL.-The town 
council by a majority vote may revoke the li,:ense of a saloon 
keeper uIJder code supplement scctinn :H5l. U11der section 2, 
chapter 142, acts of the thirty-third general assembly the coun­
cil would have a right to r enew t he license to assignee or 
grantee of party holding th e same. 

January 4, 1911. 
J\'1R . JNO. HEATER, 

Coon Rapids, Iowa. 

DEAR Srn : In reply to yours of December 16th will say that 
under the authority of section 2451 code supplement, your town 
council by a majority vote could direct the revocation of the saloon 
keeper's liC'ense to which you refer whethet• he sold out the business 
to a ne,y party or otherwise. 

Under section 2 of chapter 142 of the acts of the thirty-third 
general ::issemb]y the counci1, however, would have the right to 
renew the lif'cnse to the new party. he being an assignee or grantee 
of the party holding the Jicense. 

While there might be some reason why the license should not be 
revoked where tbe business is purchased in good faith, yet the coun­
cil would incur no liability in revoking it as one of your ·c,ouncilmen 
seems to t]rink, and the question of whether the license should or 
should not be revoked is one for the determination of .the council 
in the absence of a cause for revocation. 

Yours ve1·y truly, 
c. A . . ROBBINS, 

Spec·wl Counsel. 

SALOON CONSEN'l' PE'l'I'l'ION- PUBLISHING OF NAMES THEHEON­

CANVASS OF PETI'l'ION.--There is ne legal objection to the pub­
lishing of names appearing on a consent petition. Upon filing 
of same it becomes a public r ecord subject to inspection by alL 
A newspaper cannot be required to publish such names. Ten 
days' notice by publishing is required before the board can 
canvass the names on such petition. 
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,J anuary 4, 1911. 
)IR. F1<1~I) A . S.\IIT.11, 

Ox ford , Iowa. 

DEAH . IR: This will .icknowl cdgc rceci pt of your f11,·or of the 
71h ultimo submitting ,·c rtain rp1 cstio11s in relat i n to consent peti­
lion . Th{· same Im. not rer·ei,·ccl :ittcntion on aceount of the press 
uf bnsincs~. 

Tl: v ,il1111·11<·y gc11 r1·11! is not autho ri zed to g in..! .1 11 omrin l op in ion 
in rhi~ 111:d !er. hu t in an 1111oflic inl way I rnH.Y sa y thnt from s11ch in­
YCStignt ion of the lnw bearing on the quest ion as I have had Ho 
opportu nity to make, there is no legal objection to the publishing 
of th e n11111es appea ring u pon a consent pct iti n duly Hied wit h the 
proper offi cer and yon would incur no liability in so doing. Upon 
th.<, Hl ing of such a l)etition it becomes a public record subject to 
inspection by all persons for propc1· pu r poses. 

I do not bclie1·c that a newspaper can be compell ed to pu bl ish 
th nam es appearing upon a consent petition such as you mention, 
whether offered as advertising nrnti cr and at th e usua l rates charged 
ancl received by the paper or otherwise. 

As siated above, upon the fi ling of the consent peti tio n with the 
cou nty auditor it becomes a public rcc01·d and subject to inspection 
hy those who des ire to oppose it. '['he law ful'ther requires that at 
least t ·n clays' notice be given by publishing the same in news­
papers before the board can commence the cnnvas.~i ng of the peti­
tion, and you won ld have at lea t this t ime in which to secure 
withd rawals. 

Yours Ycry trul y, 
N. J. LEE, 

Special Cou.nsel .. 

PL•u1, 1c F ND · lNTf:TIF.~T ON.- Com1ty funds may be deposited in 
certain banks at 2 per cen t interest when author ized and r e­
quired by the board of superl'isors. 'l'owns may deposit their 
funds in the same mntrner Lut al'e not required to do so. 

)[R. BLINN N. ' >llTJJ, 
January 4, 1911. 

Coon Rapids, Iowa. 

DE.<R rn: Replying to y01.n·s of the 31. t ult imo will say that 
the on ly statute authorizing the loan of public funds is contain ed 
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in_chapler 91 of. th acts of the thirty-th ird gen ral asse111 bly, but 
this only au thorizes th e county treasurer. \\'ith the approva l of the 
hoard of super v1so1'S. to J cposit th e funds in cer tai n banl<s at the 
rate o r at leasl t~,·o per h:'nt interest on ninety pel' cent of the daily 
bn l11nrcs. As tins provision does not ap pJ~, to towns. there would 
be no "·ay by ll'hi ch you eoul I compel the banks to al low interest· 
how ver . ll'hcre th e in tc,·cst is coll ected for the benefit of th e town' 
there would be no lega l objection to the tow n receivin g such intere ~ 
ns the hank might be \\'illing to pay wilhin the legal rate. 

l ours very truly. 

C. A . RoBBI NS, 

Special Counsel. 

P ATENT H .:01c1NE: , ALE OP.-One ma,v sell patent med ici nes from 
his fi.xeu place of hnsiness without being required to pay an 
itinerHnt veudor's li ce nse. 

MR. ~f. F. M ·DERMOT1', 
Wi lton , Iowa. 

Jn nu s ry 4. 1911. 

DEAR SIR: Replying to your inquiry will sny that if the patent 
medi cines are old on ly from your fixed place of business, you 
wou ld not be required to pay an itinersnt vendor's license even 
though you deliver the med iciJJes in conne lion with othe: com­
modities after the sRme liad been purchased at your fixed place of 
business. · 

Yours t r uly, 
C. A. JloBBINS, 

Special Counsel. 

DRAINAGE WARRANTS-l N1'EREST.-Under code su pplement section 
483 interest may be pa id on drai nage wa r rants. 

H OK. HERBERT E. H ADLE't, 

Nevada, Iowa .. 

Jan uary 5, 1911. 

DEAR SIR : I beg to acknowledge recei pt of your favor of the 
3d instant refer ring again to your requ.est of t he 6th u ltimo for Ito 
opinion from this office as to the right of the county treasurer to 



pay i 11 u •n 'sL 011 drainnµ:,· W<llTatJts pr,·~cuted to him aa d liy hirn 
:-. liUllf1 L•d u.up,~id fvr w t1 11t nf 11 10 11 ·.v. the boa rd of supcl' visors lrnviag 
jt l 'ltll" lo lih' 1~~ 11 :1 11< •· 11 r ...,u e ii \ \'ll l ' l':I II I S dirN· lcd li t(' t:Ou11 ty t l'CHS­

ll rCr to pay in te rc~t t lil' l'C!)n :1t the rate of six per centum per 
:l lJIJ l.1 111 . 

.F rom such in n •sliga lo n of the law bcari ug upon t1 1c qu estion ub-
11 11tt cd ,,s I ha ,·c had t he opport,rnity to make, I will say t ha t the 
··oun ty trcnsu1·cr und er the circumstnn cc 1·ee·it cl \\Otild b(" nuthor­
ized lo ,,Jlow interest on such warran ts at the ra te of five per centum 
P: r annum. I do not think the r esolut ion o f t he board of super ­
,·1sors ,s HDY <1ulhority for th e treasur r 10 pay interest on drainage 
warr11nts . Rut '.111dc1· secti on 483, suppl ement to the code, 1907, he 
,, 01 il d he anthor1 zed to pny rntcrest on wnrra nts propct· ly draw n at 
the ralfl ment ioned. 

. Wh c~·~ drai nage improvement certificat.es or drainage bonds are 
;ssu_ccl 111 connection with the establishm ent nnd constru ction o f th e 
drama~c district, the board of supervi sors is authori zed to fix 11,"e 
rate of int erest upon such securities at a rate not exceed ing s ix 
per c_e nt per annum. but tl1 is docs not exteud to drainage wannuts, 
~nd if the holder of such a warrant as you describe is entitled to 
mlerest a t all tl, ereon. it is by virtue of the sec tion of the supple­
ment to t he cod e cited . That section being general in its terms an~ 
the county treasu rer being the cu todian of all drainage funds and 
whfoh nre paid ?ut by him upon war,·ants issued by the coun ty 
aud_1tor. nod drarnage taxes being collected in the same mann er as 
ordmary county tacxcs, it would seem to fo ll ow that no different 
i·ule would apply to such warrants in r-0spect to th e payment of 
mtercst than applies to other warrants dra wn upon th e county 
treasurer. 

Yours very truly, 

N. J. LEE, 

Special Counsel. 

D auoo1:;Ts-S,, LE 0}' PnoeHI ETAllY MEDIOINE.S.- A druggist without 
a permi~ to sell intoxicating liquors may sell proprietary 
preparations conta in ing a lcohol where they are not sold as a 
beverage u.ud not capable of u e as such. 

J amwry .) , l '.H l. 
HET.\11 , D Hl; G(i J .... 'I':-, . ~\ :- ... 1)\ l.\'l' Ju~. 

Burl in g ton. lown. 

GEK TLE:\11.;N : l"p/)11 .\II' . Bycl's' rcliremenl from the aLlorney 
general 's offi re, r fi nd your ldter nddl'essccl to hi m of dale ::'\ovem-
1.,c r 8th ap pa rent ly 11 11 allswcrccl . W hile i would be impossible t~ 
give dcU1il cd i11 fo rn1;1tio11 p(" rtaini og to the mn ttc r·s nho11 t whi ch 
you in,1 uirc, yc l the p1·rs,m:d ,·iews o [ the wl' iler arc as foll Qws : 

A cln1gg ist holJ i11g- uo pe rmit would ha \'e the riglt t lo sell the 
proprietary prepar:\t io11s referred to so Ion, as they were not sold 
fo r use as a beve rage a 11d prov id d t hat th ey ar e not ca pable of 
su ch use. "\\ihile many o[ 1 hese preparations have a legitimate use 
and may be legally sold for medical purposes, yet it of ten occurs 
that th e sales to cer tai,1 iudividuals are of such frequency tha t the 
sell er knows, or would be held in law to know, that the purchaser 
was making use of them for the purpose of a beverage. In cases of 
this kind, the courts have held that the parties maki ng such sales 
wou ld be guil ty of violating the prohibitory liquor laws of t he state, 
and that when the arti cle is sold or used as a beverage it matter s 
not bow slight the percentage of al cohol contained therein . In view 
of this situation and in view of the further fact that the attorney 
general ought not to be ca lled upon to give advice in matters where 
it may hereaf ter be bis duty to nppenr, I would suggest that your 
association should consult an attorney of its own selection and be 
guided by his advice. 

Yours t ruly, 
C . .A. RoBBINS, 

Special Counsel. 

SALOON CONSENT PETITION-SmNATURE BY MARK l NVALlD.-Wh ere 

the signature on a saloon consent petition is by mark and no 
wilness, same sha ll not be counted. 

January 6, 1911. 
MR. FHA.'SK H. ,VEBSTER. 

Maquoketa , Iowa . 

Mv DEAR Sm: Referring again to your letter of the 22d ultimo 
in which you inquire if a siguatnre upon a saloon petition made by 
t he elector making h is mark, anil his name written nod witnessed 



by 1hr soli,.:i 1,,r or cn 11\a~!-1·r f •H' nam e on .... ut..' h pct11ion1 is a CO lll · 

1.ilia111·c \\ ilh lite law. 
'l'ht.• ;it tor11 cy general is uot .iut liorizc c.l to l"Cnder :111 offic ia l opinion 

iu such a 111attL' l' , buL the qu c~t ion in\'11h·i 11g us it Uocs u matte r o f 
1,u bl ic 1.:0ll(;c l' ll l lllil.)' Sil.)' iu au un o1Tici al and pe rson~] way thn.t 
this prc<·h.c qucstiou has HC\' l' I' li c c 11 p,1ssc:d u pon by our SllJ rcrne 
cou1·t, but in Lh e case of &ott v. Nao cke, e2 1'. ,V. H., 824, the 
supreme to 11 r L used lhc fo l lo \\ iug lc111gllarrc : 

·· \\'h ere lite s ignature is Ly ma rk we tbi uk it shou ld be wit­
nessed and u_ulcss so witnc.sscd should uol be l'Ounted. " 

lL do s not >1 pp 0 ar frum the r eading or the whole section t hat 
this idenlic,il qucslion we in the case, but Ui c l,u1guage quoted is 
an indication of the nttit11dc of the court. 'l' his question is being 
1·a ised in C'Onu ection with the eunvassing of saloon petitions in 
various co unties of the sla te, and un.:loubtcd ly will be presented to 
th e cou rt, before loL1g. and for that reason a n1o t·e unqualified 
opinion will not he 1·c nclerccl i,y th is department. 

Yours very tro] ) 
1 

N. J. LEE, 
S[)ecial Co,mscl. 

SALOON CONSENT PETJTION-0,\.NV.\ S · AT H EGUL,.\R :\IEET ING-...t.\FTER 

T EN 1 ·u ~_,H IJ.\r:-- · . '0Tw1-:-~\o.J1 WHX \I E:'\T ~w UO.\P.D.-Code 
1-lf'{'l i ll ll 1-1:;U r 1•q 11 i l 'l'S uJ] sta: 1· 11 1t·t1IS of µ-Pllt'l'a l (·O!ISl' nt fi )C'd with 
the co unt / nuditor to be publish d nn I canrnsscd by the hoa rd 
of supc n ·j5ors at a 1·eguh1r meeting- after a t least ten e lem· clays' 
notice of th e intenti on to cauvass has been p ublished by the 
county auditor in offi cia l papers of the coun ty. Board of 
supervisors may adjourn the time for hear ing if they are not . 
ready to canvass names at th e time fixed in the notice. 

January 6, 1911. 
MR. c. . W'ATKtNS, 

Cedar Rapids, Iowa. 

l\fr DEAR WATKINS: Your request for an opinion came while I 
was out of the city and after I returned I have been compell ed to 
arb'llC a case in fede ral court at Red Oak and one in the district 
court at Storm Lake, and hence it was im possible for me to sooner 
reply to your inquiry. 

HEPORT OF AT'J'OR:Si,:\' ,(.a: :s;i,:1ut. 

You requ est to be ad\'iSCJ a to whethe r it is nc..:c~ ar.,· for tit ,, 

auditor to consul t with the boa1·d ol supen ·isors with res-pert M 
fi xin1,. th e date for the canvassi ug of the petit ion ol ge1w ra l ,· ,mSt.•111 

t~ sell intoxi cating li(}uors. 

Sec tion 2450 reads in part that " All statements of gene ral c~ n­
sc nt. fil ed with th e c·ouo1y aud itor as pro \'i ded in the two pre(·~d1ug 
secti ons. shull be publi,.:lr ca11\'assed by t.h e. Uonrcl of sup_L·n·1 ors. 
at a regu lar meet ing, at I ~ast tea clear clays ' notice of sm·h m~cn<l.~d 
c,uivass hav ing uce11 previou ly published l,y the county audi tor Ill 

the official newspapers o f the counlY1" etc. 

I think it is customary for th e auditor to on ult wi th the hon rel 
of supcrvif:ors be fore fi xing the date for the ri1 nvas~in g- but if .h 
neglects to d th is fi nd giYes the ten clear clays' not11·c of such 1n­
ten clcd <'anvnf:s, I nm im·li ned to think that th e notice would be 
lega l CYcn though he gave t he shortest noti c pos, ible in orde r to 
cmbaiTil SS th e tc mperm,ce p<>ople. rrherc- is no reason why tl1e boa1:d 
of . upcrYisors eoultl not adjourn the time for hear ing if they ?'d 
not cnrc t·o commence th e canva ss :it t-h t ime fixed in th e noti ce. 
Jf this is t.i·H e th en the notice given by the auditor wou ld not con· 
tro l the arti nn of the boa rd, nor do 1 now sec wh ere it would 

pl'ej udice any of th e parties concerned. 

Yours very truly. 
GEORGE CossoN, 

A.l tor11 ey Ge'll e,·al of Iowa. 

SALOO:,.; CONRENT P E'ITIIO~s.- 'rhc nnmcs on n. saloon consent peti­
tion should co rrespond to the names on the poll books and may 
not be compared "~th the regist ration books. 

}flt. FRANK U OLLINGSWOR'l'Il , 

Boone, Iowa. 

Janua.-y 7, 1911 . 

Dun , m: I am in receipt f your commun ica tion of the 4th 
instant enclosing opy of stat mcnt of consent used in th c1rcula­
tion of the consC'ut petition in your co1rnty, and requestmg to be 

ndviscd as to whether th e same is sullicicut . 

Second. i\fay persons who sign I.he general consen t petition and 
thereafter remo,·e from t.he county or die prior to the can\'assrng 
of th e same, be cou~ted by the board of supervisors. 



'rhird . As to wheth er or uot a name s hou ld be counted if it 
« 1rres ponds with the 1i;11ne on the poll hooks 1·el.!al'dkss of the n ame 
whi ch nppcars 011 th e rcgist l'atio11 books . 

It has. bc,•n t.hc cuslom o f th e clcp,nt111e 11t to declin e to give 
definite answers to qucstio11s whi c, h are unwrnall.,· dose for the 
reason that it might tend to fo rec lose the question heing determi ned 
in cou rt, and the refore wi thout passing definite !~, upo n your first 
question, I wish to suggest to you the fn<'t tha t it is doubtful 
wheth er or uot it is lega l to circulat e a petition of consent. which is 
to lake effect at some future date . If th e sa loon p ople may cir­
culate a consent petition which is to take effect more than six months 
from the tim e the same is circulat ed. and nea rly six months from 
the time the cnnvass is nHtde, why nrny they not circul:11 e n consent 
petition onre each yea r until t hey have th e authorit.v to sell in­
tox i,·nting liquors for the next twenty or twenty-fi._e yea rs f I am 
of the opinion that a consent pe titi on becomes e fl'ec ti"c from the 
elat e it is ca nvassed ; that howeve r could not be tru e in the instant 
r·asc beca use the petition itself exp ressly states that it shall n ot be­
come effective until the first of July, 1911. 

With refe rence to your second question , there ls very strong ar­
!!1111H·11t i11 s11 prort of th e pos it io n tli11t ;1 man 111ust he in the posi­
li n of conscnlin" to the sale of liquors at the time his name is can­
rnsscd by the board of upervisors, hence I am of the opinion that 
clcuth operates to cancel hjs consent. 

Third. 'l'h ta tute provides that the name must correspond with 
the name on the poll book and I think this is the cont,·olling fa tor. 
In th e event however that a fraudulent r egi tration hos been made 
or in case fraud was shown, in any event a cliffer nt rule would 
prevail, hut in the absence of fraud I think the controlling question 
is wh eth er the name corresponds with the name as show·a on the 
books. 

Yours , ,ery fr uly , 

GEORGE CossoN, 
Attorney General of Iowa. 
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CoJ.LATlmAL JNIIEHIT.,:--:cE 'r ,,x.-Property pns~ing by will to a 

brothe r-in- law is suUj eC' t to th colla ier:1l iah ·ri11.1ncc t.ax. 

Januar,- 9, 19 ll. 

i_JIUBE\' & TH U'fHERS, 

55 Cedar Street, ?\cw York. 

UE:,.1TJ.,EMEN: 'l'his will acknowl edge recei pt of your favor of the 
:.i th instant referring aga in to your inqui ry o f the :!9th ultimo as 
to th e app li<·ation of the collatera l inh eritan c law of this state in 

a case you sup1)0 e. 

Replying further to you r inquiry 1 beg to advise you that all 
property with in the jurisd iction of this state, and any rnterest 
therein . wh etl1 er bclou ging to the ii1habi tants of tb ,s state or not, 
and whether tangible or intani,ible, which hall pass by will or by 
Llic statutes of inheritance of this or any other state, or by deed, 
gl'unt, sa le, or g ift ma de or iutcndcd to take .effect in possession o r 
in enjoyment aCtc,· th e dea th of the granlor or donor, to any person 
in trust or otherwise, other than to or for the use of tbe father, 
mothe r , husband. wif , lineal descendant, adopted child ,_ the lineal 
clesre ndan t of an aqop led chi ld of a d ecedent, step-child, or the 
lineal descenda ut of a step-chi ld f a decedent, or to or for certam 
chl1ritabl c and other institutions and soc ieties, excepted from tbe 
operati on of th e law, within this sta t.e, is subje ·t 1o a tax of five 
pe r ccntum of its value, abov<l t he sum of one thousand dollars, 
after tbe paym nt of all debts, for th e use of the state. 

In th e ca. e you suppose, if half oi' the property in this state were 
to go to the brother-in-law of the decedent the whol e of such por­
tion would be subject to the tax mentioned, and I understand from 
your last letter that tl,e portion going to t.hc brolher'.in-law would 
be twenty-five thousand dollars, and the tax would be computed 
upon that amonnt unless the brother-in-law was one o[ the excepted 

persons mentioned above. 

I think you are in error in your conclusion that only $6,250.00 

would be subject to the tax. 

Yours very truly, 
N. J. LEE, 

Special Counsel. 
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F REE H .11Lw.11· J•_,,,,>.- T he law proh ib its the givi ng of free t,·ans­
purtall on lu the fami lies of 1hc gene ral omccrs of a1 1y common 
t'i:l !Th.: r un]e:,,.s it is the eli icf an<l pri ncipal occupation of such 
ofn<·c rs to l' end r Se l'vices to sul'i1 comm on cnr l'iers . 

i 1 R. J . 0. Seu i;LzE, 

l'r, ·i-; . 11 11d 1:. :\ I .. lu\,a l 'i1 v 

fowa City, Iowa .. 

J an uary 9, 1911 . 

Elrd ric H.v Co. 1 

~E.,n . ~ ll.(: Hcfcniug again to your letter of the 13th ultimo 
asking 1! I rec transportat ion 0 1· free pas es mo.y be issued by a 
~treet ca ,· c~rn p,my lo the fam ilies of its general officers , til e reader­
rn~ o.f service to sud1 comm on ca rri ers not bei ng the chief and 
princ1 pal o ·c11 pa1 ion ( such olliccrs, I beg to advise you that the 
att_oi:ney _ general is not authori zed by Jaw to render an offi cial 
opm1 ~11 Ill a cas_ of t~ii ki ad, but in au unofficial way J may say 
th at from . uch mvcsllgation of th e law as I have had th e oppor­
t1'.n.1ty !o 11rnk1·. T \\'nuld <:011:;t n1 C' U1,~ anti puss Jnw to pl'ohibit the 
glVlng of free transportation in a11y form to the fa milies of th e 
ge~eral olnc~rs _of a11y common ·a rrier of persons unl ess it is the 
chi ef and prmc1pal occupat ion of such officers to render servi ·e to 
,=;uch common ca rriers. 

Yours very truly, 
N. J . LEE, 

Special Co,wsel. 

H UNTER'S L10ENSE-Exnm1T POR L"<SPECTION-"\\7uo SIGNS-Ev,. 

DEN CE o: GurUJ•.-A bunter 's license shall be signed by the 
l.'ccnsee Ill .mk and he must exhib it the li cense to any person 
fo r rnspcct,on 011 clema11d. A failme to disp lay Jice11 e when 
demanded is prima facie evidence of a violatio11 of chapter 154 
of the acts of the thirty-third general assembly. A hunter 
liavi ug a license shou ld ca rry tl1e same witl1 him but mere 
neglect or oversight to carry the same is proper to be shown in 
mitigatio n of t he punishm ent. 

l\fn. JOHN P. lTERTERT, 

County Attorney, 
Harlan, Iowa. 

January 10, 1011. 

DEAR Sm: I am in r ec ipt of your communication of the 7th in­
stant advising that four persons were arrested under the game law 
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in your county for 11 ot ha,·ing li t'e nses as by Ia ,,· required : that 
threC' of these persons pl eiHle<l g11 i l1~· ;uicl wf' rc duly fin ed i that th 
fou rth had a license at home b11l did not hnv C' the "inmr on his per· 
son when n1T cist ecl and when cl C' m:111d wns madr thnt the same he 
exhibited to the gam e warden. You ~a_v that 1lir nrntt (' r hns been 
suspcndrd, pc11d ing iny construction o( the law. 

~c..tion 9 f chapter 154, nets or the thirty-third !!Cneral assembly. 
proYidc in pnrl that inrbc li rcnsc shall he :- i~ned hy the licensee 
in itJk . nnd shall cniitl c the person Lo whom i uecl to hunt. • • • 
but i t shnll not l'lltitlc the persnn lo "·110111 is:,u ed. to hllnt. pursue 
lff kill wil d anirnnls. Uirds or g-flm in this. late u·i ih ou l being 7)rC· 

pared at the time of so doi 11a to exhibit ii for i 11swrti,m and per­
milting 1'.l. on rlnnand. lo Uc examined by a11y 1)( rsu 11. ·' 

Secl ion 11 provides in part ttrnt "a fail11re to display a Ii ense 
when it is dema nded by any person. shall be. except in th e case of 
the owner or tnrnnt. prima facie cv idcnee of a violation of the pro· 
Yis ions of this act. 11 

ln view of these prodsions I t hink it is clea r!.,- th e intention of 
the l!Cneral assem bl y to require persons hun t ini: to cany with them 
th license so that the snme may be exh ibited to the game wnrden 
nt any time. 1f, however. the owner had 1he licenF:e and it was n. 
m re neglect or o,·crsight to carry the same on his person. I am of 
th opinion that this should be consider d. in mitigation or in fi xi ng 
the pun ishm nt, and tl,at the person offeuding should receh·e tl1 e 
minimum fin e. 

As to whether or not th e jnstice of th e peace should suspend 
en tence is a question which I th ink should be determ ined by the 

justice himself from all the ci rc11mstancc . In oth er wo,·ds. I do 
not fee t that I ought to sa.y just what punishmen t shou ld be fix ed, 
but I do recommend that the oversight should be taken into con­
sideration in fix ing the punjshment, and that if a fine is given. that 
the minimum fine be' imposed. 

You rs very tn1 ly I 
GEo noE Co N, 

Atto1·11-ey General of lo-wa. 



ll 1011w,, r:,;- T n.,vi,:u :ns P 1\SSI NO E Ac n OT ri ER 1'B.EHEON.-0 ne 
trn\·cli n~ upo11 the publi c highway is-not req uired to give any 
po rtion of th e r1)a<l to another traveler going in the sa me direc. 
tion who desires to pass. 

Mn. WAJ.TEn W . K1 'l'S01< , 
:r.fa nn ing, Iowa. 

January JO, 1911. 

DEAR Srn : I am in l'C'r'C'i pt nf your communication of the €th 
instanl requ est ing to be advised as to the duty of a person to give 
1hr ri!.d ll "" " ·ay in 1·:1 f-:r 1ino1 !11 •1· i" <'Otn in g fr0111 l,rhi11<1 . 

1'hc attorn ey general is not au thorized to give official opinions 
to private parties. As a personal courtesy to yon however I may 
in an un offic ial way caJ I your attention to the case of Elenz t:. Con­
.-ad, 12~ Iowa. 522. The doct r ine of this case is that one is not re­
quired to give hal f th e road to another comin g in th e snmc d irection . 
It is the custom however for the team ahead to give bal f the road 
in the event I hat th ere is not room for the rear team to pass. This 
is done as a matter of common courtesy. 

You also ask what is meant by the initiative anti referendum. 
In certain states of tl1 e Union the law provides that before certain 
matters of general interest may become a law, it must first be re­
ferred to the people at the general election and if a majori ty vote 
for the same it will then become a law. 

Yours very truly, 
GEORGE COSSON, 

Atton,ey General of Iowa. 

ScnooLS--TuITION.-The fact that a bank has to pay taxes upon 
tl, e sha res of stock owned by a father does not entitle him to 
a deduction from the amount of tuition he would otherwise be 
required to pay to nn independent district where bis chilcl at­
tended scl1ool and of which district be was not a resident. 

Mn. WALTER P. JENSEN, 

Pocahontas, Iowa. 

J an uary 10, 1~11. 

D,:,,n Sm: Your letter of the 30th of November last has not re­
ceived attention before now on account of the large volume of busi­
ness in the ufficP req uiring attention. You submiL the fo llowing 
proposi tion and re'luest th e opinion of the attorney general thereon: 
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" In the case in mind a fath er bas been sending his children 
to school in an independent district of which he is not a resi­
dent. He does, however , own stock in the First National Bank 
located in that district. The question in issue is this, can be 
cla im a deductfon in tuition because of taxes paid by the bank­
ing corporation of which he is a member and in wh ich he owns 
stock1" 

This office is not authorized by law to render an official opinion 
in a case of th is 1.-ind, but in an unofficial and personal way I may 
say th at it is my opin ion that the father in the case you cite would 
be entitl ed to a deduction in tu ition equal to the amount of school 
taxes pa id by him in the independent district . Shares of stock in 
nat ional ban ks in this stale are assessed directly to the stockholders 
at the pln.ce wl1ere the bank is located , but are usu all y paid by the 
cor poration , and tl1ere would seem to be no distin ction between 
schoo l taxes based on th is class of prope rty and other property. I 

, tbfok this is a proper interpretation for the section of the code 
governing the matter, viz., section 2804. 

Yours very truly, 
N. J . LEE, 

Special Counsel. 

I NSTRUMENTS A.FFECTlNO REAL E STATE-MORTGAGES REcORDED.­

Instruments affecting r eal estate to be valid against subsequent 
purchasers for valuable consideration without notice must be 
r ecorded in the office o.f the recorder of the county in which 
the real estate lies. ( Code section 2925.) A mortgagee is such 
a purchaser. 

FAR MERS' T RUST COM PANY . . 

10 East Market Street, 
Indianapolis, Indiana. 

January J.O, 1911. 

GENTLEMEN : This will acknowledge receipt of your favor of the 
18th of November last submitting the following question and re­
questing opinion thereon: 

"Do mortgages in your state take priority according to day, 
hour and minute of filing as against all other mortgages where 
the first mortgagee has no knowledge of any other outstanding 
mortgage, and where the first mortgage itself does not stipulate 
that it is to be junior to. any other mortgage." 
II 
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A reply to your letter bas been delayed thus long ·on account 
of the unusual amount 0£ business to be taken care of in this office. 
The attorney general is not authorized to render official opinions in 
matters of this kind, but in an unofficial way I may say that we have 
the following law governing the filing of instruments affecting real 
estate: 

'' No instrument affecting real estate is of any validity 
against subsequent purchasers for a valuable consideration, 
without notice, unless recorded in the office of the recorder of 
the county in which the same lies, as hereinafter provided.'' 

Other sections of the code define the manner of acknowledging 
the instrument, and the manner of filing and recording tb.e same. 
The sect ion quoted is 2925 of the code of 1897. 

A mortgagee of real property is a purchaser within the meaning 
of the provisions of the section quoted, and any such instrument 
which is duly recorded takes priority over an unrecorded deed, 
mortgage or other instrument creating a lien unless the grantee, ~ 
mortgagee or person in whose favor the Iien is created has actual 
knowledge or notice of an unrecorded deed, mortgage, etc., but 
under the construction our court has given this section an un­
recorded deed or mortgage takes priority over an attaching creditor 
or purchaser at judicial sale, unless done in fraud of such creditors, 
when other principles would govern. Of course, if the instrument 
itself oontains a stipulation as to the matter of priority it would 
be binding upon the parties thereto. 

Trusting that the foregoing covers the matter to your satisfac­
tion, I beg to remain, 

Yours very truly, 
N. J. LEE, 

Special C oiinsel. 

WHIST CLUBS.-The giving of a prize to the winner by the mem­
bers of a whist club does not constitute gambling unless there 
is a compact between. the members to the effect that each one 
in turn shall entertain the club and offer a prize for which 
the several members are to play. 

January 11, 1911. 
REv. EMIL HANSEN, 

Forest City, Iowa. 
DEAR Sm: Referring again to your letter of the 14th ultimo in 

which you submit the following questions. to-wit: 
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"First. Does a whist club which offers a prize to a winner 
at its parties violate the law Y 

'' Second. Admitting that no person has a right to 'play at 
any game for any sum of money or other property of any value' 
does the club in question violate the law also then, when that 
member of the club whose turn it is to entertain said club pro­
vides the prize Y 

'' Third. Does not such a club make itself guilty of gambling 
in the sense of the law even if the host or hostess provides the 
prize, inasmuch as all the members of said club in turn enter-
tain the club.'' · 

The mere offering of a prize to the successful contestant is not 
gambling within the meaning of the statute prohibiting the same. 
In order that any game of chance or skill shall constitute gambling 
the parties participating must pay a consideration or have some­
thing at stake. 

The courts have frequently passed upon the identical principle, 
the cases arising because of horse racing at state and county .fairg 
where the fastest horse receives the prize. The courts have held 
that this is not unlawful. The offering of a premium is not a bet 
or. wager. In a wager or bet there must be two parties, and it is 
known before the chance or uncertain event upon which it is laid 
is accomplished who are the parti~s who must lose or win, In a 
premium or award there is but one party until the act, thing or 
purpose for which it has been offered has been accomplished. A 
premium is · a reward or recompense for some act to be done; a 
wager is a stake upon an uncertain event. 

I do not believe our statute will heal" a construction which will 
prohibit the social diversions in which the hostess offers prizes 
for the most successful player at cards or other games. In such 
cases the players get nothing; they lose nothing, if unsuccessful; 
~nd pay nothing for the chance of winniµg. · While the motive 
may be different, in a legal sense truer!:) is no differ ence in offering 
·a prize at a horse race or to the inost skillful player at a whist club 
than there is in offering a prize for the best essay written by high 
school pupils. And the mere fa(},t th~t different members of the 
club €ntertain in .succession would not alter the case. 

But if the members of a club enter .into a compact or agreement 
with e.ach other pursuant to .which ·each one in turn should enter~ 
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tain the club and offer a prize for which the several members 
would play, then it proba:bly would constitute gambling within the 
meaning of our statute prohibiting gaming and betting. 

Yours very truly, 
N. J. LEE, 

Special Counsel. 

PoucEMEN's PENSION LAw--REWARDS Accot.JNTED Fo&.-Under 
the pnliccmen 's pension law, chapter 62, acts of the thirty­
third general assembly, one claiming benefits thereof must ac­
count for all rewards, moneys, fees, gifts, or emoluments of 
any kind or nature including rewards offered by ·the p,resideot 
of the United States or governor of this state. 

MR. c. F. KIMBALL, 

City Solicitor, 
Council Bluffs, Iowa. 

, 
January 11, 1911. 

DEAR Sm: Upon the retirement of Mr. Byers from the office of 
attorney general among other unanswered communications, we find 
a letter from your chief of police, also your letter asking for a 
construction of the police pension law with reference to certain re­
wards. You say : '' I am in something of a quandary to know 
whether it includes rewards not offered by the city and whether 
the city would have the right to take and put in<to this fund private 
rewards or rewards offered by the United States government or 
by the .state, and whether the board of trustees of the fund have 
the right to determine what rewards shall be allowed to go or not 
to go into the fund." 

The answer to your queation must be found in section 4 of 
chapter 62 acts of the thirty-third general assembly which provides: 

'' All rewards in money, fees, gifts or emoluments of every 
kind or nature that may be paid or given to any police depart­
ment or to any member thereof, except when allowed to be re­
tained or gfren to endow a medal or other · permanent or com­
petitive reward on account of extraordinary services rendered 
by said police department or any member thereof'' etc. · 

It w,ill ibe seen from this that no e~ceptfon is made in favor of 
any officer who might be entitled to · a. reward from some · other 

.. 
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source than that offered by the city, and while the United States 
government or any person offering a reward might offer same in 
such a way as that it would not be payable to the officer as such, 
but as an individual merely, yet it seems to me that a police officer 
accepting a position with this law in force would in effect contract 
and agree to surrender and turn into this fund all such rewards 
that might be earned by him, except such as the section refers to 
as being excepted, and that consequently the effect would be that 
all rewards from whatever source should be turned into this fund. 
The trustees have no discretion as to what shall and what shall not 
go into the fund, and I doubt if the members of the police force 
oould by agreement obviate the effect of this rule. 

C. A. RoBBINS, 

Special Counsel. 

CITIES AND TOWNS-POWER TO ENACT ORDINANCES CONCERNING 

MEAT MARKETS AND DAIRIES.-Cities and towns are without 
power to enact ordinances governing meat markets, dairies, 
etc., where such matters are already fully covered by the state 
law. 

COUNTY ATTORNEY FREDERICK FISCHER, 

Clarinda, Iowa. 

January 11,. 1911. 

DEAR Sm: Upon the retirement of Mr. Byers from the office of 
attorney general, I find among others your letter to him in which 
you ask for an opinion as to the right of a city in Iowa to enact 
and enforce the provisions of an ordinance with reference to meat 
markets and dairies, which matters are already covered by the 
state law. · 

In reply thereto will say that in the case of Foster vs. Brown, 
55 Iowa, 686, the city passed an ordinance prohibiting the sale 
of intoxicating liquors. At that time the state law forbade the sale 
of whisky and the supreme court held the city without power to 
pass the ordinance, and in the course of the opinion made use of 
the following language : . 

"We cannot . presume that the state is not fully competent 
to enforce its criminal laws. If so, it does not need the aid of 
municipal ordinances. On the other hand, the attempt of the 



166 
• 

REPORT OF ATTORNEY-GENERAL 

city to take jurisdiction of criminal offenses, and punis~ by 
different penalties from those adopted by the state, nught 
easily have the effect to impair the administration of criminal 
justice.'' 

In the case of Iowa City vs. Molnnerny, 114 Iowa, page 586, the 
city had enaded an ordinance requiring the closing of ~o~ns o~ 
election day and a penalty of fifty dollars fine for a v1olat1on of 
the ordinance was imposed, and the supreme court in holding this 
ordinance invalid for w.ant of power of the city to enact the same, 
said: 

"We find that the statute itself requires the closing o.f sa~ 
loons on election days, so that an ordinance requiring the same 
thing would not be a further regulation. Moreover, for breach 
of the conditions imposed by statute the offender became 
liable to all the penalties of the prohibitory liquor law; that is 
to say, he could be prosecuted either civilly or criminally for 
keeping a nuisance, could be prosecuted for unlawful sales or 
oould have his liquors confiscated. Under the ordinance for 
doing the same thing he would be punished by fine alone, and 
this could not exceed fifty dollars. • • • Surely, then, an 
ordinance covering a subject already fully covered by an act 
of the legislature is in conflict therewith. • • • Our con­
clusion is that the ordinance is • • • in ·conflict with the 
provisions of the chapter known as the 'Mulct Law,' and can­
not be sustained.'' 

I also call your attention to the recent case of Bear vs. Ceilalr 
Rapids, 126 N. W., 324, where an ordinance intended to regulate 
the sale of milk and other dairy products very similar to the or­
dinance mentioned by you in your letter was, after an exhaustive 
consideration of the question by the supreme court, held to be void 
for the reason that the city had no power to enact the same, and 
for the reason that the subject was already covered by our state 
l~gisla tion. 

In view of these decisions it is the opinion of this office that the 
ordinance, from which you quote sections, is ino.perative a,u.d void. 

Yours truly, 
c. A. RoBBINS, 

Spe<Yial Counsel. 
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POLL TAXEs--WHo LIABLE.-ln order to be liable for the 50c 
poll tax the party seized to be charged must ha.ve been at least 
21 years of age a.t the time the assessment was made, and one 
r eaching t hat age after the assessment is completed and the 
books returned is not liable. One reaching the age of 21 years 
during the period within which labor upon the road is to be 
performed as road poll tax, that is between the first day of 
April and the first day of October, is liable for such tax. 
( Code supplement section 1550.) 

January 11, 1911. 

MR. R. A. LAWHEAD, 

:Mt. Ayr, Iowa. 

DEAR Sm: Replying to yours of December 29th with reference 
to the liability for poll tax of a person reaching the age of twenty­
one years after January 1st of any year, will say that in my opin­
ion in order to be liable for the fifty-cent cash poll tax, the party 
taxed mu·st have been of the age of twenty-one years at the time 
the assessment is made by the assessor for this tax is levied on the 
returns made by him, and that a party who reaches the age of 
twenty-one years after the assessment is eompleted and the •books 
returned, would not be liable for that .tax. A different rule, how­
ever, would apply to the road poll tax provided for in section 1550 
of the code supplement. There the provision is that all able bodied 
male residents of his district between the ages of twenty-one and 
forty-five .shall be required to perform two days' labor upon the 
roads between the first days of April and October of each year, 
and it is my opinion that if the party reaches the age of twenty­
one years at any time <luring this period that he may be required to 
perform the labor or pay the penalty provided in section 1552. 

The exemption provided by section 2209 of the code in favor of 
officers and soldiers, and also the exemption in favor of members 
of the fire company would apply in each instance. 

Yours-truly, 
C. A. RoBBINB, 

Special Oounsel. 
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SCHOOL BoNns-EnMPTION FROM T.AXATION.-School bonds issued 
after the passage and before the taking effect of chapter 81, 
acts of the thirty-third general assembly, are not exempt from 
taxation. 

January 11, 1911. 
MR. R. s. GALER, 

Mount Pleasant, Iowa. 
DEAR Sm: A reply to your letter of October 25th last has been 

delayed until this tiine on account of the large volume of official 
business that required attention. 

You inquire if school bonds issued after April 18th and before 
July 1, 1910, are exempt from taxation under chapter 81, laws of 
the thirty-third general assembly. 

I do not think the bonds you mentioned are entitled to be exempt 
from taxation where issued before the taking effect of the statute. 
I think this would be so regardless of the opinion rendered by Mr. 
Byers in relation to the so-called "Moon law." There is, more­
over, a distinction in the two cases. Code section No. 54 furnishes 
a rule of construct.ion of the term.s ''heretofore'' and ''hereafter'' 
as used in the code, and there would seem to be no reason why the 
supreme court would adopt a different rule of interpretation for 
subsequent acts of the general assembly. 

Yours very truly, 
N. J. LEE, 

Special Counsel. 

BOARD OF SUPERVISORS-CONTRACT FOR BRIDGES-NOT REQUIRED TO 

ADVERTISE FOR Brns-WHEN REQUIRED TO BE SUBMITTED Tb 
VOTE.-Code section 423 prohibits the board of supervisors 
from ordering the erection of a court house, jail, county home 
or othElr building or bridge ,vhen the probruble cost will exceed 

. . $5,000 until the proposition therefor shall have first been sub· 
mitted to the voters of the county and voted for by a majority 
of all persons voting. Code section 429 requires work done in 
the improvemen~ of highways to be let to the lowest responsible 
bidder after having advertised for proposals. 

January 13, 1911. 
M'R. F. E. BEERS, 

Gilmore City, Iowa. 

DEAR Sm: I am in receipt of your communication of recent 
date advising that the board of supervisors of your county let a.bout 

REPORT OF ATTORNEY-GENER.AL 169 

eighteen thousand dollars worth of steel bridges last year without 
advertising .for competing bids. You request to be advised 88 to 
whether or not this is legal. 

The attorney general is not authorized to .give official opinions 
except to the various departments of state, but as a courtesy to you 
I direct your attention in an unofficial way to section 423 of the 
code which provides that the board of supervisors shall not order 
the erection of a court house, jail, county home or other building or 
bridge except as provided in section 424 of the code, when the prob­
aible cost will exceed five thousand dollars, nor the purchase of real 
estate for county purposes exceeding two thousand dollars in value 

' until a proposition therefor shall have first been submitted to the 
legal voters of the county, and voted for by a majority of all per­
sons voting, notice of the same being given for thirty days pre­
viously, in a newspaper. 

Also section 429 which provides: 

'·' Whenever any county in the state is free from debt, and 
has a surplus in its bridge fund, after providing for the neces­
sary i.•epairs of bridges in .said county, the board of supervisors 
may, out of such surplus, make improvements upon the high­
ways, upon the petition of one-third of the resident freeholders 
of any township in said county; but in n9 case shall they be 
authorized to run the county in debt .for such improvement of 
the highways; and whenever they shall make such improve­
ments, they shall let the work by contract to the lowest re$p0n­
sible bidder, after having advertised for proposals, in some 
newspaper printed in the county, for not Iese than. fourtee;n 
days previous to the letting of said contract.'' 

' Except as above provided there is nothing in the law which re-
quires the board to advertise the letting of contracts for 1bridges. 
Boards of supervisors, however, quite generally over the state, do 
advertise before letting contracts of any considerable size. 

Yours w:ry truly, 
GEORGE CossoN, 

.Attorn.ey General of Iowa. 
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CRIMES--COMMITTED NEAR BOUNDARY LINE OF A COUNTY-JURIS­

DICTION.-When a public offense is committed on the boundary 
line of two or more counties, or within 500 yards thereof, the 
jurisdiction is in either county. 

MR. GEORGE A. LINCOLN, 
State Fish and Game Warden, 

Cedar Rapids, Iowa. 

January 13, uni. 

DEAR Sm: Replying to yours of November 21st in which you 
quote section 2559 of the code and inquire whether '' under this 
section prosecution can be commenced in another county or parties 
arrested while committing an unlawful act and taken to another 
county for trial when the justice of the peace is nearer than in the 
county the crime is committed in ;'' and alsq, '' can an officer take 
a warrant from one county and arrest a man in another county 
for unlawful acts, and try him_ in the county from which the war­
rant is issued,'' will say that this section must be construed in 
connection with section 5158 of the code which reads as follows: 

"When any public o:f:f:ense is committed on the boundary 
of two or more counties or within five hundred yards thereof. 
the jurisdiction is in either county, except as otherwise provided 
by law." 

Considering the two sections together, both of your interrogator­
ies must be answered in the negative, provided, however, that if the 
crime is c:ommitted within five hundred yards of the boundary line 
between two or more counties, or if the defendant has or has had 
in his possession the fish, bird or animals in question within five 
hundred yards of such boundary line, then the prosecution might 
be instituted in either county. The .fact that the justice lives 
nearer the place where the crime was committed in the other coun­
ty, does not give jurisdiction in that county. 

Yours very truly, 
c. A. RoBBINS, 

Special Counsel. 
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LEGAL HOLIDAYS.-December 25th is a legal holiday but where 
that day falls on Sunday and the 26th is observed instead it 
is n_ot a holiday in the sense that would require the closin~ of 

· mulct saloons. 

MR. A. BUFFHAM, 

Anamosa, Iowa. 

January 13, 1911. 

DEAR. Sm: I am in receipt of your letter of the 31st ultimo re­
questing to be advised as to whether the 26th day of December 
was a legal holiday. 

Christmas, the 25th of December, is a legal holiday and the fact 
that in a great many instances the 26th was observed does not 
make it a holiday in the sense that the mulct saloons would not 
hav,e the right to operate. 

Yours very truly, 
JOHN FLETCHER, 

Assista,n,t '.A.tforney General. 

GRAND JURY-ONE :MEMBER ILL--H1s PLACE SHOULD BE FILLED.­

Where a member of a grand jury becomes ill and unable to as­
sume his duties his place should be filled by calling in and 
drawing from the remaining five members of the panel a sub-

• stitu te for the sick juror. . 

COUNTY ATTORNEY c. N. -JEPSON, 
Sioux City, Iowa. 

January 13, 1911. 

DEAR Sm: I am in receipt of your communication of the 10th 
instant advising that your grand jury was impaneled January 3d; 
that after having been in session several Jays, but before indict­
ments were returned, one of the members became ill and probably 
will not be able to resume his duties. You request to be advised in 
the premises. 

In my opinion this question is governed by the provisions of se<!- · 
tion 5246 . supplement to the cod·e, 1907. Said section provides in 
part: 

'' If a challenge to the panel is allowed, or if by reaS'on of 
challenge to individual grand jurors being allowed, or if f Of' any 
cause at any tvme, the gra;nd jury is redluced to a less '111Umber 



172 REPORT OF ATTORNEY-GENERAL 

than seve,n, . a new grand jury shall be impaneled to inquire 
into the charge against the defendan t in wh9se behalf the chal­
lenge to the panel has been allowed., or the panel of the jury 
so reduced below the number required by l aw shall be filled as 
the case may be • • • . If such grand jury bas been re­
duced to a less number than seven by reason of challenges to 
individual jurors being allowed, or from any other cause, the 
additional jurors required to fill the panel shall be summoned, 
first, from such of the twelve jurors originally summoned which 
were not drawn on the grand jury as first impaneled, or ex­
cused, and if they are exhausted, the additional number re­
quired shall be drawn from the grand jury list, and the court 
shall, when necessary, issue a venire ~ secure the attendance 
of such additional jurors.'' 

It is clear from this section that it is only necessary to impanel 
an entire new jury when the challenge is allowed to the panel. The 
word "panel" may be used either with reference to the jury list 
from which the members of the grand jury are selected, or it may 
refer to the seven men drawn by lot. 

State vs. Gurlach, 76 Iowa, 141-143. 

Only one of the seven here being disqualified to serve, I think you 
should call in the remaining five of the original twelve jurors, and 
if one competent to serve can be selected from the remaining five 
that he be so selected. In the event that there is objection td all 
of the. remaining five of the original twelve, the additional number 
required should be drawn from the grand jury list. 

. AB further bearing on the question, see 

State vs. Wheeler, 129 Iowa, 100; 

Busse,y vs. Barr, 132 Iowa, 463; 

State vs. Heft, 127 N. W., 830. 

Yours very truly, 
GEORGE CossoN, 

.Attorney General of Iowa,. 
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CITIES AND TowNs-PROCEEDIN GS TO BE PuBLISHED.-The proceed­
ings of the city or town council are to be published in news­
papers or by posting in public places when so ordered by 
the council. 

GcissARo PUBLISHING COMPANY, 

Onawa, Iowa. 

January 14, 1911. 

GENTLEMEN : I am in receipt of your communication of the 13th 
instant requesting to be advised as to whether a city or town coun­
cil can be compelled to publish or post the proceedings of the coun­
cil. 

It is my opinion that it was the intention of the legislature in 
the enactment of chapter 42 acts of the thirty-third general as­
sembly to require the proceedings of city and town councils to be 
either published in a newspaper or posted in one or more public 
places, but the wording of the section is to say the least unfortunate, 
and because of this fact I would not recommend a prosecution in 
the event of refusal or neglect on the part of the council to act, 
Said section reads as follows : 

'' Immediately following a regular or special meeting of the 
city or town council, the clerk shall, when so ordered J:>y said 
council, prepare a condensed statement of the proceedings of 
said council, including the list of claims allowed, and from 
what funds appropriated and cause the same to b.e published 
in one or more newspapers of general circulation, published in 
said city or town, or by posting in one or more public places, 
as directed by said council.'' 

You will observe that in no place is there a direct and positive 
statement that the proceedings must be published, but the section 
provides that the clerk shall prepare the statement "when so ordered 
by said council." 

Yours very truly, 
GEORGE CossoN, 

.Attorney General of Iowa • 
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SENTENCE--COMPUTATION OF TIME OF SERVICE.- Where sentence of 
imprisonment js imposed as punjshment for crime the com­
putation of t ime should begin not upon the date of the judg­
ment but on the date when the d efendant was t aken into cus­
tody under execut ion for purposes of satisfying the judgment. 

MR. J. c. SANDERS, WARDEN, 
Ft. Madison, Iowa_ 

January 16, 1911. 

DEAn. Sm: In reply to yours of the 9th instant with reference to 
Novak,. No. 9325, in which you say: "Now the question naturally 
arises should his time be compu t ed from December 4th (the d~te of 
the sentence) or from the later date i_ e., the day he was received 
at Anamosa, " will say that tJ1 e weight of authority seems to -be to 
the effect that the t ime when a term of imprisonment under a given 
sentence is to be served out or suffer ed by the defendant, unless 
specifically made a part of the judgment, is not a part thereof, and 
that the time when the computation of the service should begin 
will therefore not be the dat e of the judgment itself, but rather 
the date on which the defeni}ant w·as taken in custody under the 
execution for the purpose of satisfying the judgment. See Miller 
vs. Evams, 115 Iowa, 105. 

The law contemplates however that the execution should be 
promptly served •by the sheriff and that prompt return be made by 
him thereof. See code sections 5443 and 5444. 

In my judgment the time of the defendant's imprisonment should 
not be lengthened without his consent by any unnecessary delay of 
the sheriff in taking the prisoner to the penitentiary ,after he was 
taken in custody under the copy of the judgment which takes the 
place of and operates as an execution, and that without any further 
showing that the delay was occasioned by some act of the defend­
ant, the time should be counted from the date of his arrer,;t under 
the execution. 

The return of the sheriff endorsed on the execution ought to 
show when the defendant was t aken in custody thereunder. Whether 
this return is also endorsed on the cert ified copy of the execution, 
which section 5444 requires to have been delivered to the warden 
along with the body of the defendant, I do not know, but it oc.­
curs to me it should be endorsed and should operate as a guide to 
the warden in determining when to release the prisoner. If thig 
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copy in the hands of the warden does not show when the defendant 
was arrested t_hereunder, the t rue date could be obtained from th 
return filed with the clerk of the district court. e 

The foregoing is said upon the theory that the sentence is for 
twenty-five years from December 4, 1897, though the terms of the 
governor 's order whereby the life sentence was reduced to twent _ 
five years, might have something to do with the question as to wh; 
the defendant in this case would be entitled to his discharge. If b n 
its terms it provides that it shall be twenty-five years from the dat~ 
cf the sentence, then that date should govern. On the other hand 
if it r eads twenty-five years from the date. of his arrival at th~ 
penitentiary, then that date shoula. govern, and whenev.er the true 
~ate of _the :ommencement of the term according to the .foregoing 
mstructions 1s ascertained, then under section 5703 of the code the 
time of the defendant to be served would be thirteen years and ~ine 
months from that date. 

Yours very truly, 
c. A. RoBBINS, 

Special Counsel. 

PUBLIC LIBRARIES-BEQUESTS-FOR THE BENEFIT OF.-Where be­
quest is made for the benefit of a library fund it would becom-e 
a part of such fund and should be paid over to the state treas­
urer, yet a bequest might be made in such a way as :hot to be­
come a part' of this fund and in such case might be handled by 
the board of library trustees or someone selected. by the board 
for the purpose of 'handling such benefits. 

January 18, 1911. 

Miss .ALICE s. TYLER, 
Des Moines, Iowa. 

DEAR MADAM : Replying to yours of the 12th instant in which 
you desire an opinion as to the powers of library trustees in handling 
bequests of money, will state that in my opinfon '' the moneys set 
apart for the maintenance of the library" referred to in section 
730 of the code to which you call attention, are the moneys derived 
from the levy of the tax for the maintenance of such library as 
provided in section 732 of the code. While bequests. might be made 
in such terms as that it would become a part of the fund for the 
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maintenance of the library and should be paid over to the city treaa. 
urer , yet a bequest might equally be made in such terms as that it 
would not necessa rily become a pa.rt of this fund or be required to 
be paid to the city treasurer, but might be paid to any proper of. 
6cer of the board of library trustees that might he selected by that 
body .for the purpose of handling such bequests. 

I call your attention however to section 729 found in the code 
supplement which supersedes and takes the place of section 729 of 
the code to which you call attention, and you will observe that the 
terms of this· latter section give the board additional control, the 
additional language being "and of the expenditure of all moneys 
available by gift or otherwise. " 

In the same connection I e.lso call your attention to section 740 
of the code supplement and to the amendment thereto found in 
chapter 47 acts of the thirty-third general assembly, and in my 
judgment the effect of these new statutes, to which I call your at­
tention, is to give tbe city power to take property by gift or bequest 
as well as to give the board of library trustees that power, so that 
the question as to where a particular bequest should go, whether to 
the library trustees to be handled individually aside from any con­
trol by the city, or whether it is to be controlled by the city inde­
pendently of the board of trustees, would depend upon the terma of 
rach particular bequest, but that in any given case the bequest might 
be made either to the one or to the other as the intention of the 
donor might be, and in the future it would be well to guard with 
<,are the expressions and terms of the bequests where they are in­
tended for t he purpose of purchasing books rather than for the 
maintenance of the library, and it could be made plain in th,, 
instrument donating the property. 

Iloping that the foregoing will ,be sufficient for your purpose, 
J remain, 

Youn truly, 
C. A. RoBBINS, 

Special C1111,111el. 
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LINSEED On.,--SALE oF--UNLAWFUL WHEN BLENDED oa CoM­

Pom..--oEo.-Code supplement section 2510-f re 1uires the barrel 
or cask containing linseed oil to be offered for sale to be labeled 
"Pure Linseed Oil Raw" or "Pure Linseed Oil Boiled." The 
sale of oil, blended linseed oil is in violation of law. 

MANHATTAN OIL COMPANY, 

Des Moines, Iowa. 

January 19, 1911. 

GENTLEMEN : I am in receipt of your letter of the 17th instant 
requesting me to advise you if it would be lawful for you to sell 
"compounded linseed oil" or "paint oil." 

It would undoubtedly be a violation of section 2510-f of the sup­
plement to the code 1907, to sell a product branded "compou_n~ed 
linseed oil," as this section requires· the barrel or cask contrunmg 
linseed oil that is offered for sale to be labeled "pure linseed oil­
raw" or " pure linseed oil-boiled," as the case may be. 

Practically the identical question was recently decided by Judge 
Howe of the district court of Polk county in the case of American 
Linseed Oit Cornp,my vs. W. B. Barney, state food and dairy com­
missioner, where the plaintiff sought to enjoin the defendant as 
state food and dairy commissioner from interfering with a sale of 
a product which it was selling under the label "blended linseed oil, 
not intended fo r food or medicinal purposes." In this case the 
court held that the sale of a product under such a label was a vio. 
lation of the statute, and that defendant was within his rights 
and duties in prosecuting persons who were making sales of a prod­
uct so labeled. 

I do not ,believe, however, that it would be unlawful to sell a 
product labeled "paint oil" where no representation is made that 
such product is being offered for ea.le as linseed oil. 

12 

Yours very truly, 
JoHN FLEToBEB, 

Auistant Attorney Ge11eraZ. 
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COUNTY ATTORNEY-EXPENSES Wrrn,E A'M'ENDING COURT AT THE 

Com<TY SEAT WHEN NoT His RESJDENOE.-Under code supple­
ment section 308 the county at torney is entitled to actual ex­
penses whil e attending to h is official duties at places other than 
the county seat and other than bis place of r esidence, but is 
not entitled to such expenses whjJe a tten rung court at the 
eounty seat when that is not his r esidence. 

COUNTY A1'TORNEY CHAS. W. SCHOLZ, 
Guttenberg, Iowa. 

January 20, 1911. 

DEAR SIR: Yours of J anuary 14th asking for a construction of 
section 308 of t he code supplement, 1907, and especially as to 
whether or not said section authorizes a county attorney to be reim­
bursed for bis actual ex penses wh ile attending to bis official duties 
at th e county seat when the co;,_nty seat is not his place of residence, 
has been duly received. 

The statute is not very clear and I have been unable to find any 
decision that will throw any light upon the question pronounced ; 
however , an examination of the original statute section 11 of chap­
ter 73 of the acts of the twenty-first general assembly reveals the 
fact that th e provision was therein worded somewhat differently, 
the language being : "shall be entitled to his necessary and actual 
expenses incurred attending the discharge of his duty at a place 
other than his place of r esidence and the county seat, which shall 
be auili~ed ," etc. The change of the present form was made at the 
time of the revision of the code, that part of the section being r e­
written and shown on page 67 of the Black Code, but whiJ c the 
language was rewritten, there was no in ten ti on to change the com­
pensation of the county attorney as is indicated by the language 
shown at page 5 of the code commissioners' report, wherein they 
used the following ·language: "No changes in • • compensa­
tion of county officers have been r ecommended though in a few in­
stances there are changes as to fees to be charged and such fees are 
to •be accounted for by' the officer receiving t hem.'' 

So that on the whole I .n,; of the opinion that the statute as it 
now reads should be construed as though it read "at a place other 
than his residence and other than the county seat" and it neces­
sarily follows that if this is the correct construction that the county 
attorn ey would nol be entitled to expenses while attending ~is of-
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ficial duties either nt the place of his. residence or at the county 
seat. 

You will understand that it is not the duty of this office to render 
official opinions except to cer tain state officers, but out of cou.rtesy 
to you I have given my personal views on the matter. 

Yours very truly, 
C. A. Rons1Ns, 

Special Cmnsel. 

CITIES----UNDER Co>1mss10N FORM OF GoVERNMENT---ASSEssoa.-A 

city council under the commission form of governmen·t has the 
right to select the assessor under cod.e supplement section 1056-
a26, and to terminate the offices in force prior to their election 
to council under code supplement section 1056-a20 ; and where 
this has been done the assessor thus chosen rather than the as­
sessor of the townshlp in which the city is located is the law­
ful assessor for the city. 

MR. THEODORE A. CRAIG, 

Keokuk, Iowa. 

January 23, 1911. 

DEAR SIR: Yours of the 19th calling my attention to your former 
letter of the 2d instant duly received, and will state that your former 
letter was received at a t ime when the offioo was clui.nging ha.uds 
.and had been overlooked until receiving your second letter. 

In your first letter you state that John A. Dimond was elected 
as assessor in J ackson townshi p inside the city of Keokuk which is 
a township having the same boundary as the city, and that subse­
quent to the election the ci ty council {Keokuk being under the 
commission fo rm of government) elected S. H. Johnson as city 
assessor. The question now arises whether the city aasessor in the 
city of K eokuk should also net aa township assessor and whether 
his EjClectiou by the city council entitl es him to act, the substance 
of your inqufry being as to which of the two parties so chosen is 
rightfully entitled to the office of assessor. 

Assuming that prior to the election in November, 1910, the 
boundaries of Keokuk coincided with the boundaries of Jackson 
township, I am at a Joas to know why a township a.ssessor was 
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elected, as the law only contemplates the election of a city assessor 
in s11 rh cases. See code sect ions 647 and 64 ; also section 6"0 
which provides t hat the term of office of the assessor shall commen: e 
on the first day of J anuary next ensuing his election. 

It is only in townships where the boundary lines thereof include 
territory other an d in addition to that included with in the corporate 
limits of the city or town, that a townsh ip assessor is also to be 
elected. C-Ode sect ion 565 as now amended by chapter 37, acts of the 
thirty-tl1ird gepera l assembly. So that it occurs to me that th e as­
sessor which you say was chosen by J ackson township at the el ec­
tion in November, 1910, waa in all probability an assessor elected 
by the city of Keokuk rather than by J ackson township, but be that 
as it may, the ci ty having adopted the commission form of govern­
ment, its council had the r ight to select the assessor under code 
supplement section 1056-a26, and also had the right to terminate 
the offices in force prior to their election to t he council under code 
section 1056-a20. Assuming that they have so done, the assessor 
of t heir selection would be entitled to and should perform the duties 
of the office. 

Yours very truly, 
C . .A. !wBBlNS, 

Special Oou...,el. 

INSURANCE POLICIES.-Policies of insurance containing the 80% 
clause are prohibited in Iowa. 

COATES & lwBINSON, 

Dubuque, Iowa. 

January 23, 1911. 

D&AR Sms : I am in receipt of yours of the 6th instant addreaed 
to .Attorney General Byers. 

It bas been the holding of the state auditor that policies contain­
ing what you designate as the eighty per cent clause are prohibited 
by our law, sections 1746 and 1758 of the code. Under the latter 
section the policy holder could not maintain an act ion in the courta 
of this state, and while it might not invalidate his insurance to such 
an extent as to prevent his recovery in the state where the company 
ia located, he would be eft'ectually barred from an action on the 
policy in thia atate. 
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I also call your at tention to the case of G-urnett vs. Atlas Mutual 
1713Uramce Ccmipany, 124 Iowa, 547, in which it is held that where 
the insurance company issues a policy that contains provisions con­
trary to Jaw, such as to render the policy void, that by the accep~ 
an ce of premiums thereafter , they are estopped fro m sett ing up the 
invalidity of the pol icy on account of the prohibited provision and 
but for th e other provision of the statute depriving the policy 
holder of the remedy in the courts of this state, the policy might 
be enfor ced by the insured. 

Yours very truly, 
C. A. lwBBINS, 

Special Counsel. 

VETERINARY SURGEONS.-.A veterinary surgeon of good moral char­
acter who had practiced for four years prior to July 4, 1902, 
may cont inue to practice without taking out a certificate such 
aa is required by code section 2538, and the other sections re­
lating thereto. So held by our supreme court in the case of 
State vs. McCoy, 128 N. W., 846. 

January 24, 1911. 
M&. F . W. Lomns, 

Shannon City, Iowa. 

DEAR Sm : Yours of the 21st instant addreased to the attorney 
general has been referred to me for reply. 

Our supreme court recently determined that a person of good 
moral character who had practiced veter inary surgery for fi ve 
years prior to July 4, 1902, the time of th e taking effect of code 
supplem nt section 2538 and other sect ions relating thereto, vio­
lated no provision of the act by e.ontinuing to practice without 
taking ou t a certificate. The opinion was fil ed December 15, 1910, 
and the case is State vs. McCoy, .128 N. W . Rep., 846, which you can 
itoubtless find in t he office of any attorney in your city, and 
thus have the benefit of the opinion in full. 

Yours very truly, 
C . .A. !wBBINB, 

Special OouMel. 
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M.AYOR-SALARY-FEEs.-Under code section 670 a city has the 
right to provide by ordinance for tbe salary of the mayor and 
that the same shall be in lieu of fees, and where this is done 
the mayor is not entitled to fee voted. Under code section 676 
the city would have the right to provide a salary for the mayor 
not in lieu of but in addition to fees and in such cases the mayor 
is entitled to the fees in addition to the salary. In state cases 
the mayor is entitled to the same .fees as are provided for jus~ 
tices of the peace under code sections 671 and 4597. 

January 24, 1911. 
MR. J. F. SCHARLES, 

Le Mars, Iowa. 

DEAR Sm: Yours of the 20th instant addressed to the attorney 
general has been referred to me for reply. 

Your question is whether or not you are entitled to fees in 
addition to the three hundred dollar salary which you are re­
ceiving as mayor, and whether or n ot you are entitled to the fees 
whether collected from the defendant or not. 

It will be impossible to give you a definite answer without 
kn owing t he provisions of the ordinances of your city; however, 
the matter can be st ated in sueh a way as that you can determine 
from an examin ation of the ordinances wh at you are entitled to. 

Under section 670 of the code your city would have the right to 
provide for you by ordinance a salary 1·n lieu off e,es and if it bJas so 
provided, then you would not be entitled to the fees in addition to 
the salary provided by ordinance. See also code section 675; how­
ever, under code sect ion 676, the city would have a right to p'rovide 
by ordinance for a m ayor's salary not in lieu of but in addition · to 
fees, and if your city has passed such an ordinance, then you would 
be entitled to the fees in addition to the salary provided by the 
ordinance. 

The last part of your question will also be determined by ·the 
reading of the ordinance. If i t only allows you. the f ees that are 
collected from the defendant t hen you cannot · recover the fees 
from the city or state; if on the other hand, it allows you the 
fees in all cas.es, yoµ would be entitled to them whether collected 
frqm the defendant or not. You speak of the fees being three 
dollars in each case, and I assume that this is t he fee allowed 
by the ordinan,ce in city cases. In state cases you would be 
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entitled to the fees provided for justices of the peace. See code 
section 671; also section 4597 of the code. 

Yours very truly, 
c. A. RoBBINS, 

Special Counsei. 

JUSTICES OF THE PEACE-FEES FOR MARRIAGE CEREMONY.-W11ile 

a justice of the peace who per forms a marriage ceremony 
is not r equired to charge the $2.00 fee allowed by law there­
for, yet if he does make this charge it is on account of the 

· service rendered in his official capacity and he should account 
for same under provision of code supplement section 4680. 

MR. CHAS. J. HAAS, 
Marion, Iowa. 

January 25, 1911. 

DEAR SIR: Yours of December 28th addressed to the attorney 
general has been handed to me for reply, and while as you are 
aware that it is not the duty of this office to render official 
opinions except to certain state officers, will say that I h_ave 
given the matter some little attention and made some examma­
tion of the authorities , and while I have been unable to find any 
decisions of our own supreme court, I call your attention 'to the 
case of Austi?'I vs. Johns, 62 Texas, 182, where by an ordinance 
it was provided that an attorney was to ha;e ten per cen: of 
all moneys collected by him, and also certam f~es for. actions 
brought by him, and it was held that he was entitled to the_ tln 
per cent of the moneys collected_ ii!, addition to the f ee provided 
in civil as well as criminal cases; also the case of Calloway vs. 
Hendersm, 24 S. W., 437, where under ~ statute providing that 
the county clerk should render to t he county court a st atement 
of f e es received and salaries paid deputies and assistants, and 
that th~ aggregate amount any clerk should retain f?r his serv­
ices for any one year was eighteen hundred dollars, it was held 
that such settlement of the clerk must include '' all fee_s for a~l 
services of whatever character done in bis official capacity" and 
that he could not retain an additional four huild~ed dollars re­
ceived in connection with his d11ties in keeping, acco~nts betw~en 
the treasurer· and the county. ' · 
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See also Board of Commissioners of Hennepin Co. vs. Dickey, 
90 N . W., 775, where it was held that the clerk's salary fixed 
should be in full for all services r endered in bis official capacity, 
and that where he had during office hours furnished reports with 
r efer ence to judgments and other liens entered in his office to 
abstract companies and commercial agencies, which reports were 
not authenticated , it w as held that he was required to account 
for moneys r eceived from the abstract companies and commercial 
agencies for these r epor ts even though he could not have been 
required to furnish the information except by furnishing an 
authentic copy of the record, so that on the whole I am inclined 
to the opinion suggested by you, that while the justice. of the 
peace who performs the marriage ceremony is not required by 
sta tute to charge and collect the two-dollar fe e, the statute read­
ing '' any person authorized t o solemnize marriages· may charge 
two dollars in each case for officiating and makin g returns,'' yet 
if he does make this charge it is on account of services rendered 
in his official capacity and he should account for. the same under 
the provii,ions of section 4680 of the code supplement. 

Yours truly, 
c. A. RoBBINS, 

Special Oounsei. 

PEnnLERS--HucKSTERS--FmrrT AND VEGETABLES.-A peddler in­
cludes transient merchants and itinerant vendors selling by 
sample or taking orders for future or immediate del ivery. Code 
Supplement section 1347-a. To constitute an itinerant ven­
dor. it is not necessary that the person should travel all the .. 
time and have no fixed place of sale. Huckstering is carried 
on by persons who go from house to house buying from 
the farmer and selling either to customers or dealers at 
wholesale or retail. Timothy seed thus purchased and sold 
is a fruit as well as a vegetable and hence comes within the 
exception and one engaged in buying and selling the same 
is not required to have a license. 

MR. H. J. MANTZ, 

County Attorney, 
Audubon, Iowa. 

January 27, 1911. 

DEAR Sm : Yours of the 24th instant addressed to the attorney 
general has been referr.ed to me for reply, and your question briefly 
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stated is whether or not a farmer r esiding in your county who is 
a part of the time engaged in handling, buying and selling grass 
seed at public sales and other public gatherings by taking orders 
for future as well as immediate delivery, the seed being bought in 
large quantities and retailed to customers at various places, he hav­
ing no regular place of business where the seeds are stored or kept 
for sale or displayed, is a peddler within the purview of section 
1347-a code supplement. 

It will be seen by an examination of this section that the term 
"peddler" shall be held to include and apply to all transient 
merchants and itinerant vendors selling by sample or by taking 
orders whether for immediate or fut ure delivery. 

Our supreme court bas sl\id: 

''We do not understand that t he term 'transient mer­
chant' has reference ·to th'e residence of the individual. It 
more properly relates to the character of the business carried 
on by him.'' 

Ottumwa v. Zekind; 95 Iowa, 624. 

The defendant in that case being a non-resident of the plaintiff 
city, so that it would s.eem that the farmer in the case supposed 
by you would be a transient merchant within the meaning of 
this section. 

Our court has also said : 

'' To constitute an itinerant vendor it is not necessary that 
the person should travel all the time and have no fixed place 
of sale. He may have a place of business where he sells hi~ 
goods during a part of the time and he may travel for the 
sale of his medicines at other times." 

S'IV!fder v. Closson, "84 Iowa, 186. 

. So th~t it would seem that. the party you have in mind woulq 
also be an itinerant ~endor within the meaning of th'e law, and 
if he is either a tra~sient merchant or an itinerant ·vendor, he 
would come within the _statutory definitio-n of the word "peddler" 
as defined· in · fhis section; however, it remafos to be seen whether 
or not he would come within any of the exceptions provided for 
in the latter part of the sec~ion. 

While you · ~-ay .·nothing in your letter about his making use 
of . a wag.on . to bansport the seed from the place of purchase to 
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the place of sale or delivery, yet I presume that this must · of 
necessity be the method of transportation employed, and if so, 
the question would arise whether or not he would be running 
a huckster wagon within the meaning of the section. The term 
"huckster" signifies a petty dealer and a retailer of small articles 
of provisions, etc. Webster's Dictionary. 

"Huckstering is defined to be a business carried on by 
persons who go from house to house buying from the farmer 
and afterwards selling either to customers or to dealers at 
wholesale or retail.'' 

Cyc. Vol. 21, page 1116. 

An d it would seem that this definition would be broad enough 
to cover the business in which the farmer you mention is engaged. 
If he could be held to be selling or .distributing fruit or vegetables 
he would come within the exception. · 

"Fruit is the natural product of trees, bushes or other 
plants.'' 

Anderson's Law Dictionary. 

"Fruit is the produce of a tree · or plant which contains 
the seed. This term in lPgal acceptation is not confined to 
the produce of trees which in popular language are called 
fruit trees.'' 

Bouvier's Law Dictionary. 

The. term "vegetable" has been held to apply to and cover 
beans in either dry or natural state even though they would also 
come within the definition of seeds. 

Robertson v. Salamon, 130 U. S., 412. 

In view of these definitions and in view of the fact that it is 
doubtful whether or not the legislators intended to prohibit 
promiscuous dealings in farm products, it is my judgment that 
the court would hold that the party would come within one or 
more of the exceptions mentioned in the latter part of this sec­
tion and would therefore not be required to take out a license. 

Yours very truly, 
0. A. RoBBINS, 

Special Counsel. 
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JUSTICES AND CONSTABLES-TRIAL F EE lN DOUBTFUL C ASES.­

Neither the justice of the peace nor constable is entitled to 
a trial fee in a civil doubtful case as there would be no trial 
within the meaning of the law. 

MR. J AS. D. DUNLAVY, 
Harlan, Iowa. 

January 28, 1911. 

DEAR Sm: Yours of the · 24th inst. address.ed to the attorney 
general has been referred to me for reply. 

Your first question is, "Are the justice and constable per­
mitted to charge and collect a trial fee in civil default. cases?" 
Your second question is, "Where a prisoner pleads guilty are 
they then allowed the one dollar trial fee as part of the costs?'' 
Answering the first question, will say that neither the justice nor 
constable would be entitled to trial fee in civil default cases, as 
there would be no trial within the meaning of the law. Answer­
ing the second question, will say that section 4598, subdivision 
14, aJlows the constable for attending each trial in a criminal 
ease one dollar, and I am of the opinion that if in a criminal case 
the constable is · notified to attend and does attend for the pur­
pose of trial and the defendant at the time assigned for trial 
enters a plea of guilty, that the constable would still be entitled 
to the trial fee. However, I do not believe he would be entitled 
to this trial fee if the defendant when first arrested and arraigned 
enters the plea of guilty, and I think the same rule should apply 
in the case of a justice where the case is assigned for trial on a 
partic~1lar day and be attends for the purpose of that trial. The 
fact that the defendant may change his mind and enter a plea 
of guilty ought not to deprive the justice of the trial fee, pro-

, vided for in paragraph 21 of section 4598, yet the justice would not 
be entitled to this fee if the defendant when first arraigned before 
him entered the plea of guilty, for then the fee would be gov­
erned by subdivision 7 of section 4597. 

Your third question with ref~rence to the taxation of fees for 
three game wardens and only one filed the information, I am 
unable to answer without having further facts before me than 
those stated in your letter . . If the others were summoned as 
witnesses and attended for that purpose, it is possible they would 

.. be entitled to a fee ~lso. However, I would suggest that you 
take the matte~ up .wit~ your co~ty at~orney and be governed 
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by his advice, as this department is not authorized to give opinions 
except to state officers and the foregoing are simply the personal 
views of the writer. 

Yours truly, 
c. A. RoBBINS, 
Special Counsel. 

CITIES AND TOWNS-ORDINANCES-DEFINING TRANSIENT MER­
CHANTS.-While the city is given the power to define by or­
dinances who shall be considered transient merchants, one who 
is by universal acceptance of the business world not such a 
transient merchant cannot be made such by such ordinance. 

. MR. FRANK WISDOM, 
Bedford, Iowa. 

January 30, 1911. 

DEAR Sm: Yours of January 28th addressed to the attorney 
general has been referred to me for reply. 

I return the newspaper clipping which you enclose, also a copy 
or' the let ter referred to therein, which was written from this office 
December 30, 1910. I think an examination of the letter will _reveal 
the fact that the Sioux City people have not carefully examined the 
authorities to which they were cited. In the case of Cedar Falls vs. 
Gentzer, 123 Ia., 670, it was held that under code section 700 the 
city had authority to impose a license on a person who had orders 
for goods on his own account and filled the same by purchase from 
the wholesale house, which shipped to him for delivery, he paying 
for the goods at wholesale and collecting the retail pric.e from his 
customers on the ground that he was in fact a merchant having 
title to the goods. On the other hand, it was held in the case of 
Btate vs. Nelson, 128 Ia., 740. that one who was employed as a 
traveling salesman to solicit orders for goods by means of samples 
from consumer, or to deliver same on behalf of another, is not a 
merchant and should not be required by the said ordinance to pro­
cure license fo?: the purpose of engaging in mch business. It would 
seem from this decision that. while the section quoted gives to cities 
and towns the power to define hy ordinance who shall be considered 
transient merchants, yet they must exercise this power with "Wis­
dom, '' and yet ·' declare those persons to he merchants who by 
universal acceptance in the business world are not such.'' To the 
same effect see State vs. Bristow, 131 Ia., 664. 
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'\Vhil E an att!.'mpt. "·as made h~r !'-ec .. 1347-a. of the C'ode supple­
ment to. gin: to 11ie "-ord ''peddler. '' as nsed under the provi sions 
of th is :-i ct and " ·herenr found in the code, a. more extended mean­
ing so as to include persons sellin g by sample or by taking orders 
whether for immediate or future delivery, in order to meet the ob­
jection to the previous statute which was declared inoperative on 
aceount of a defective title in the B ristow case, yet , I am of the 
opinion t hat bef0r e a person would be liable under sec. 1347-a 
for selling •by sample or by taking orders, he must be a transient 
merchant or an itinerant vendor, so that the objection cited by 
sec. 1347-a was not in fact attained. 

Yours truly, 
c. A . RoBBINS, 
Special Counsel . 

SHERIFF-AGENT OF THE STATE IN REQUISITION MATTERS-M.A,Y 
RETAIN MILEAGE.-Since the enactment of chapter 35, acts of 
the thirty-third general assembly, a sheriff who acts as an 
agent of the state is not r equired to account for the mileage 
earned under section 5169 but may r etain the same. 

MR. LEE N. DOWIS, 
Centerville, Iowa. 

February 6, 1911. 

DEAR Srn : Yours of the 1st instant addressed to the atJ;orney 
general has •been referred to me for reply. 

Your question in brief is whether or not the sheriff as the 
a gent of the state under section 5169 of the code is entitled t.o 
retain the m ileage therein specified in addition to his salary, or 
must he account for the same Y 

It will be observed by an examination of this section that it is 
no part of the official duty of the sheriff to act thereunder; any 
other person may be the agent as well as the sh eriff. 

I also call your attention to chapter 35 of the acts of the 
thirty-third general assembly amending section 510-a of the code 
supplement, and in my judgment the effect of this last _amend­
ment is to relieve the sheriff from the duty of accountmg for 
mileage either in civil or criminal cases. 
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My opinion is that in view of these statutes the sheriff is entitled 
to retain the mileage under section 5169, and is not required to 
account therefor. 

Yours truly, 
c. A. RoBBINS, 
Special Cmunsel. 

SALOON CONSENT PETITION-BY WHOM SIGNED.-The saloon con­
sent petition may be signed by the voters who voted at the last 
preceding election whether it was a city election or general 
election in towns of over 5,000 inhabitants, or of less than 5,000 
and over 2,500 inhabitants if also signed by 80 per cent of the 
voters. But in cities of less than 5,000 the same must be signed 
by the legal voters who voted at the last preceding general 
election. 

MR. CHARLES J. McCALL, 
Boone, Iowa. 

February 6, 1911. 

DEAR Sm: This will acknowledge the receipt of your letter of 
the 4th instant to the attorney general inquiring if a general consent 
petition may be signed by those who voted at a city election, or if 
such a statement must be based wholly upon the last general 
election. 

In a city of over 5,000 inhabitants a statement of general consent 
may be signed by the voters who voted at the last preceding election 
whether it was a city election or a general 'election. 

The same would be true as to a city of less than 5,000 and over 
2,500 inhabitants, providing it is signed by eighty per centum of 
the voters; but as to cities and towns of less than 5,000 inhabitants 
the statement of general consent may be signed by the legal voters 
who voted at the last preceding general election only, except as to 
~ities of more than 2,500 inhabitants and less than 5,000 inhabitants 
when signed by eighty per centum ?I. the voters. 

I cite you to sections 2448 and 2449 qf the cod.e and supplement 
;to the code of 1907. · · 

. \' 

Yours,jVery truly, 
N. J. LEE, .. 

. · . . Special Coun~el, 
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ROADS--BRUSH AND WEEDS GROWING UPON SAME-DUTY OF TRUS· 
TEES TO DESTROY.-By chapter 96, acts of the thirty-third gen­
eral assembly it is made the duty of the township trustees and 
other officers responsible for the care of the public highways to 
destroy all noxious weeds and unnecessary brush on the public 
highways in such manner as to prevent the maturity of seed. 

MR. E. A. WILMETH, 
Township Clerk, 

Salem, Iowa. 

· February 8, 1911. 

DEAR SIR: This will acknowledge the receipt of your letter of 
the 4th instant requesting an opinion from the attorney general 
as to whose duty it is to cut the brush, sprouts, etc., growing along 
the public highway. 

. ' 
The attorney general is not authorized .by law to render an official 

opinion in a matter of this kind, but I have no objection to making 
brief reply in an unofficial and personal way. 

By virtue of chapter 96, laws of the 33d general assembly it is 
made the duty of the township trustees or other officer responsible 
for the care of public highways to destroy or ca.use to be destroyed 
all noxious weeds, and all unnecessary brush on the highways in 
such a manner as to effectually prevent the production of their 
seeds or their propagation in any other manner, and to warn out. 
labor or to employ labor for "this purpose in the same manner ~ 
for repairs to the highways. 

· This act also defines what a.re noxious weeds and specifies what 
funds may be used for said purposes, and prescribes penalties for 
failure to perform the several duties prescribed by the act. 

I would suggest that you get a copy of the session laws of the 
last general assem~ly at the .county auditor's office. The act re­
ferred to is too long to copy, and you will readily understand it.a 
provisions from a reading of it. 

Yours very truly, 
N. J. LEE, 

Specuu Counsel. 
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RoAD TAXEs.-Where a property road tax of four mills is levied 
persons owning the same may work out two mills and pay two 
mills in cash. 

MR. w. A. GORDON, 

Seymour, Iowa. 

February 8, 1911. 

DEAR Srn: This will acknowledge the receipt of your letter of 
the 3d instant to the attorney general in which you state that the 
township of which you are the clerk was subdivided into road dis­
tricts as provided by law at the April meeting in 1910, and that 
at the same time the township trustees levied .four mills as property 
road tax, one-half of which the property owners were permitted to 
work out and the other half to be paid in cash, and that the levy 
so made was reported to the county auditor and by him entered 
on the tax as four mills to be paid in cash, and you request an 
opinion from this department as to whether or not the property 
owners will have to work out the two mills and also pay the four 
mills as entered on the tax list by the county auditor. 

The attorney general is not authorized by law to render an 
official opinion in a matter of this kind, but from such investiga­
tion of the law as I have been able to make I may say in an un­
official and personal way that I do not believe that the property 
owners under the facts set forth in your letter would be required 
to pay more than the two mills in cash if they worked out the 
other two mills as permitted by the board of trustees. In case 
property owners are given the per~ission to work out a portion 
of the property road tax in accordance with the law relating there­
to and failed to do so, then, of eourse, the whole amount is payable 
in cash as to those who so failed to work it .out, and under section 
5, chapter 98, laws of the thirty-third general assembly, the town­
ship clerk is required to make out a list of those who havt worked 
out the road tax and certify same to the county auditor · on or be­
fore the second Monday of November of each year, and it then be­
co~es the duty of the county auditor to credit the amount of tax 
worked out upon the tax list before delivering the same to the 
county treasurer. 

The law, I think, contemplates that the work is to be done in 
the same year in which it is assessed, and in order to get credit 
for it on the tax list that fact must be certified to the county auditor 
while the tax list is still in his possession. You will see that unless 
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the county. auditor entered the full amount of the tax levied by 
the township trustees, both cash and that portion to be worked 
out, there would be no way to collect the tax from those who failed 
to work it out. 

Yours very truly, 
N. J. LEE. 

Special Co-u.nsel. 

NATIONAL BANKS--LO.A.N AND TRUST COMPANIES-ASSESSMENT OF.­

~ ·eal estate belonging to na.tional banks should be assessed at 
~ts real value the same as ·other r eal estate. The capital stock 
m such banks should be assessed at its real value rather than 
its par value. 

MR. .J. Sm ANDERSON, 

Waterloo, Iowa. 

February 10, 1911. 

DEAR SIR: Yours of the 7th inst. addressed to the attorney 
general has been referred to me .for reply. I cannot however com­
ply with your request to compute the amount to be assessed to 
national banks, the loan and trust com panies and the state savings 
banks in the instances which you cite for these reasons: 

First. I take it that you have listed the capital stock at its' par 
value, rather than at its real value. 

Second. The time required to compute the tax in each instance 
would be such a draft up~n the time of this office that we could not 
undertake it in any given case. · 

However, I will say that the real estate in each instance should 
be assessed the same as other real estate. The surplus a:qd un­
divided earnings the same as other property of the kind. The 
capital stock should be assessed at its real value, in other words, if 
a share of $100.00 par value was worth 150 cents on the dollar it 

' ~hould be assessed at its real value rather than its par value, and 
from the capita.J. stock in each instance should be deducted the 
·amount of capital invested in government bonds, if any. 

I note your position that no act of the present legislature will 
·have any effect on the present assess.ment of bank stocks. Some 
c·ourts have held that the legislature has power to ·pass a iaw and 
make it applicable to · an: assessment then being taken, and will say 

18 
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for your information that there are bills now pending in the present 
legislature, designed to furnish an immediate remedy, whether they 
will pass or not of course cannot now be determined, but I would 
suggest that the assessment of all bank stock and loan and trust 
companies be deferred, if possible, until it is ascertained whether 
or not these laws pass, and whether they will afford any immediate 
relief. 

You will understand that this department is not authorized to 
give official opinions except to state officials and that the foregoing 
is simply the personal opinion of the undersigned. 

Yours very truly, 
c. A. RoBBINS, 

Assistant Attorney General. 

IOWA NATIONAL GUARD--MEMBERS EXEMPT FROM POLL TAX.­
Members of a national guard are exempt from payment of poll 
tax only during their term of service. 

MB. WILLIAM SEALS, 

Creston, Iowa. 

February 11, 1911. 

DEAR Sm: Yours of February 5th addressed to the attorney 
general has been referred to me for reply. 

Inasmuch as you state in your letter that. you have been dis­
charged from the Iowa national guard, tlie fact that you were once 
a member of the guard, will not exempt you from the payment of 
poll tax. 

Code section 2209 exempts members of the guard from such tax 
only-and during their term of service. Code section 891, however, 
requires only able .bodied men to work or pay poll tax, and prQ­
vides that . a party may obtain exemption by filing his affidavit 
setting forth his disability, and if the sunstroke of which you speak 
has disabled you, the filing of such affidavit would doubtless secure 
your exemption. 

You will understand that it is not th~ duty of this department t.o 
give official opinions to private persons and that what has been said 
ia only the personal view of the undersigned. 
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I return herewith the governor 's letters as r equested . 

SKIMMED lVIILK DEFINED. 

Ma. WrnT P. Hoxm, 
County .Attorney, 

Waterloo, Iowa. 

Yours truly, 
C. A. RoBBINS, 

Assistant Attorney General. 

February 23, 1911. 

DEAR Sra : Your letter of the 22d instant addressed to Hon. 
W. B. Barney, State Food and Dairy Commissioner with respect 
to the interpretation of section 4990 of the suppleme~t to the code 
has been handed to me with the request that I make reply. 

You particularly desire to know what construction should be 
placed upon the word "regarded" as used in this section. 

The words '' shall be regarded'' are imperative in their nature 
and . where the prescribed test shows milk to be below the fixed 
standard that test is conclusive proof and such milk must be re­
garded as skimmed or part ially skimmed milk. It would be no 
defense to show, as you suggest the defendant contends that the 
milk although it .falls below the test is in the same co~dition 88 
when it came from the cow, as the legislature evidently intended 
that milk of a test lower than that prescribed could not be con­
sidered milk as defined in this chapter. 

The word "regarded'' as here used means "decl-ared to be," 
"t k " " 'd d " " · 1· " a en as, cons1 ere , equ1va ent to, '' the equal of,'' etc., 
so that no matter what proof might be submitted if the test ac­
tually showed less than the required amount of butter fat the clas­
sification of the product is ~ed a:p.d determined. 

,. f l. 

Yours very truly, 
JOHN FLETCHER, 

Assistant Attorney General. 
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ELECTION CONTESTS-DUTY OF AUDITOR TO PRODUCE BALLOTS.­
In an election contest involving the result of an election in a 
congressional district where a commissioner is appointed to 
take the testimony it is the duty of a county auditor, when 
subpoenaed by such commissioner, to produce the ballots on 
file in the office of such auditor for use in such contest. 

COUNTY ATTORNEY H. L. LocKwooo, 
Charles City, Iowa. 

February 23, 1911. 

DEAR Sm: I am in receipt of your recent communication advis­
ing that a congressional contest is pending in the 4th congressional 
district b€-tween Murphy and Haugen; that as a result thereof Judge 
Reed of the United States district court has appointed Mr. Steiner 
commissioner to take testimony in your county, and that such com­
missioner has subpoenaed your county auditor to appear at the court 
house and give testimony and produce the ballots of the November 
general election, 1910, in the county of Floyd. 

You request to be advised as to the duty of the county auditor 
with reference to this matter. 

The provisions relating to the taking of testimony in contested 
elections are found in. sections 2770 to 2796 inclusive of Pier ·ce 's 
Code, the same being R. S. 105 to R. S. 130 inclusive; section 2788 
Pierce's U. S. Code, the same being R. S. 123, provides that: 

"The officer (commissioner) shall have power to require the 
production of papers; and on the refusal or neglect of any 
person to produee and deliver up any paper or papers in his 
possession pertaining to the election, or to produce and deliver 
up certified or sworn copies of the same in case they may be 
official papers, such person shall be liable to all the penalties 
prescribed in section 116. All papers thus produced, and all 
certified or sworn copies of official papers, shall be transmitted 
by the officer, with the testimony of the witnesses, to the clerk 
of the house of representatives." 

Pursu:a.nt to the provisions of this section and section 109 it was 
held by Judge Archibald of the United States district court of 
Pennsylvania in the case of In Re Howell, 119 Fed., 465, that a 
district judge has power and it is his duty on proper application 
to require the ballots cast at the election to be taken from the boxes 
and preserved, where it is shown that they are desired as evidence 
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by one of the parties t-0 the contest, and that under the sta1 e law 
they would be destroyed before they could be used; and it was im­
material whether or not the issues to the contest have been made 
up so as to authorize the taking of testimony when such appliC'ation 
is made. 

My conclusion is therefore that if the commissioner was directed 
by Judge Reed of the federal court to require the opening of the 
ballots and the taking of the same for p reservation and use in the 
contest, that your auditor should comply with this request of the 
commissioner. For further authority of the commissioner, see the 
provisions of sections relating to contested elections heretofore 
cited. 

Yours·very truly, 
GEORGR CossoN, 

Attorney General of Iowa. 

FOREIGN CORPORATIONS-DOING INTERSTATE BUSINESS-FILING FEE. 
-In eorporations like the Mississippi River Power Company, 
the purpose of which is to construct a dam across the Miss­
issippi river at Keokuk for the production, supply and distri­
bution of electricity to be sold in various parts of the states 
of Iowa, Illinois and Missouri, the filing fee due the state of 
Iowa should not exceed the amount of capital used or author­
ized to be used in the state in which the articles are filed. 

MR. JAMES c. DAVIS, 
February 24, 1911. 

Des Moines, Iowa. 

DEAR SIR: I am in receipt of your communication of the 20th 
ultimo advising that the Mississippi River Power Company, a cor­
poration organized under the state of Maine, which company is 
successor to the Keokuk & Hamilton Water Power Company, will 
shortly desire to do business in the state of Iowa ; that said com­
pany is now constructing and will maintain a large dam across the 
Mississippi river at Keokuk, Iowa, for the purpose of the produc­
tion, supply and distribution of electricity, the same to be trans­
mitted and sold in various parts of the states of Iowa, Illinois and 
Missouri. 

You request to be advised as to what attitude this department 
will assume with reference to the payment of the :filing fee under 
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the provisions of section 1637 of the code as amended by chapter 
104, acts of the thirty-third general assembly. 

I am thoroughly convinced that under the holding of the supreme 
court of the United Sta,tes in the case of Kansas v. Western Union 
Telegraph CompG111,y, 216 U. S., 1, and later cases decided by said 
court, that the state of Iowa cannot exact a filing fee from foreign 
corporations doing an interstate business, which may hereafter 
desire to file their articles, in excess of the amount of capital u<;ed 
or authorized to be used within the state in which the articles are 
filed, and that will be the decision and position taken by this de­
partment pending further legislation by the general assembly, in 
the event that articles of foreign corporations doing an interstate 
business are offered for filing "during said time. 

Yours very truly, 
GEORGE CossoN, 

Attorney General of Iowa. 

SCHOOL CoRPORATTONs-LIABILITY FOR DAMAGE ON AccouNT OF Ex­
PLOSION OF STEAM Bo1LERS.-A school corporation is not liable 
for injm;y to li fe or limb occasioned by the explosion of a 
steam boiler connected wit h its heating plant. 

February 25, 1911. 
HoN.' A. M. DEYOE, 

Superintendent Public Instruction; 

DEAR Sm: Yours of the 6th instant addressed to the attorney 
general has been referred to ·me for investigation and reply. 

You request from this department an official opinion upon the 
following question : 

"W4at is the liability of a school corporation for damage to 
life or limb on account of an explosion of the boiler in the 
heating plant' I> 

I am unable to find any decision of our supreme court passing 
upon the exact questio_n. However our cour~ has held that '' A 
school district is not liable for personal injuries sustained on ac­
count of the negligent construction of the school-house or negligence 
in failing to keep in repair the lightning rods with which it was 
provided, by reason of which' plaintiff was struck by lightning and 
injured.'' 
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Lane vs. D oi-strict Twp. of Woodbury, 58 Iowa, 462. 

The court in that case used the following language: 

'' A school dist rict is a public corporation, or q1,asi corpora­
tion, .created by statute for the purpose of executing the gen­
eral laws and p olicy of the state, which require the education 
of all its youth. It is a branch of the state govern~ent, an 
instrument for the administration of the laws, and is, so far 
as the people are concerned, an involuntary organization. 
Code, section 1713. In these r espects it is not different from 
a county, except that its functions and the purposes. of its or­
ganizat ion are more restricted, and not so numerous. The edu­
cation of youth is the only purpose of the corporate school 
district. Its powers are restricted to the execution of this 
purpose. • • • • 

'' This court has held that a county is not liable for a per­
sonal injury inflicted by reason of the defective construction 
of a court-house, and negligence in failing to keep it properly 
lighted. Kincaid vs. Hardin County, 53 Iowa, 430. In that 
case the plaintiff was in attendance at night upon the court as 
a witness and received injuries by reason of defective stairs 
of the court -house, and insufficient light. We held that the 
law gave him no remedy against the county. We discover no 
difference as to the liability of the respective corporations, be­
tween that case and this, except such as exist from the fact 
that the school district is .far more limited in its functions and 
powers than the county. These differ.ences of course do not 
distinguish the cases, but bring this case within the rule of 
the other. 

"We regard Kincaid vs. Hardin County, as decisive of this 
case. Following th&t decision we order the judgment of the 
district court to •be reversed.'' 

In the case of Freel vs. School City of Crawfordsville, 142 Ind. 
27; 37 L. R. A., 301, where the. plaintiff brought suit against the 
school corporation to recover for injuries sustained while employed 
as a laborer engaged in making repairs on the premises, the supreme 
court of Indiana in ·passing upon the question said: 

'' School corporations in this state are a part of the educa­
tional system of the rrtate, established in compliance with article 
8 of the Constitution (Rev. Stat. 1881, sections 182, 187; Rev. 
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Stat. 1894, sections 182, 187) which makes it the duty of the 
legislature 'to provide by law for a general and uniform sys­
tem of common schools, where tuition shall be without charge 
and equally open to all.' They are involuntary corporations, 
organized, not for the purpose of profit or gain, but solely for 
the public benefit , and have only such limited powers as were 
deeme<l necessary for that purpose. Such corporations are 
but the agents of the state for the sole purpose of administer­
ing the state system of public education. It is the duty of 
the school trustees of a township, town, or city to take charge 
of the educational affairs of their respective localities, and, 
among other things, to build and keep in repair public school 
buildiugs. In performing the duties required of them, they 
exercise merely a public function and agency for the public 
good, for which they receive no private or corporate benefit. 
School corporations, therefore, are governed by the same law, 
in respect to their liability to individuals for the negligence 
of their officers or agents, as are counties and townships. It 
is well established that where subdivisions of the state are 
organized solely for a public purpose, by a general law, no 
action lies against them for an injury received by a person on 
account of the negligence of the officers of such subdivision, 
unless a right of action is expressly given by statute. Such 
subdivisions, then, as counties, townships, and school corpora­
tions, are instrumentalities of government, and exercise au­
thority given by the state, and are no more liable for the acts 
or omissions of their officers than the state. • • • • 

"Certainly, a public corporation is not liable to respond in 
damages, in any instance, for the negligence qf its officers or 
agents, unless it has the authority to r a ise the money from the 
taxpayers t.o pay the same. The officer, agent, or other person 
whose negligence was the proximate· cause of the injury may 
be liable, but the appellee is not. The decisions in other 
states fully sustain the views here expressed.'' 

In the case of Ernst vs. West Covington-, 63 L. R. A., 652, the 
supreme court of Kentucky held a city not liable for injuries _sus­
tained hy a pupil being jostled by playmates and thrown violently 
over a stone wall adjacent to the premises by reason of the unsafe 
condition of premises furnished ,by the city for school purposes, 
and in passing upon the question said: 

-------
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'' The property w11s i~ the posse.ssion ·of and in the control 
of the common-school district in the city of West c l 
T] . . . , ov ngton. 

1e rnJured ch1ld was attendina the public school d 
t · d h · · . ~ , an sus-
arne t e mJury m the manner described in th ·t·t· Th . . . e pe 1 ion. e 

question is, can the city of West Covington be held liabl e for 
the damages sustained 1 

'' The state regards it as her duty to establish and maintain 
a system of public education. "\Vl1en snms have been collected 
for that pur~o.se they eannot he diverted to any other use or 
purposes. If _it could ~e done, the system would be injured 
~n_d the public suffer mcalculable injury. If some one jg 

mJured b:Y the faulty construction of a public school building 
or t~1e mamten.anc~ of the grounds, no action can be maintained 
agamst the district for such injury. The law provides no 
funds to meet such claims. • • • • 

'' Thi~ ~ction is_ broug~t against the city of Newport by 
the plamtiff, a mmor, smng by her next friend, to recover 
damages for injuries which she suffered ,by being scalded and 
burned in one of the public schools of the city, by the heating 
apparatus there used, which the declaration alleges was care­
lessl~ ~ept ?Y the city ~ii a defective, unsafe, and dangerous 
condition without sufficient guarding and protection. If we 
understand the case aright, the ground of exemption from 
liability is not that the duty or service is compulsory but that 
~t ~s pu~lic, and that a municipal corporation in p~rforming 
it is actrng for the state or public in a matter in which it 
has no private or corporate interest.'' 

In the case of Hill vs. Boston, 122 Mass. 344, the city was held 
not liable where it permitted the railing about a winding staircase 
to be so low as to render it dangerous and plaintiff sustained ser­
ious injuries by falling over same while attending school in the 
third story of said building. 

In the case of Ford vs. Bchool Disfrict of Kindall Borough, 1 L. 
R. A., 607, where the plaintiff, a pupil in the school, was standing 
near the stove of the school room in which the janitor was attempt­
ing to build a fire and failing to produce the desired resu]t, he 
left the room and soon returned with a dish of crude petroleum 
which he threw into the stove. The result was an explosion by 
which the plaintiff was severely burned and otherwise injured. 
'fhe board of directors had been twice notified of this method of 
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kindling fires by the janitor, and warned of the danger of per­
mitting the continuance; and although the matter seems to have 
been discussed by that body, no further attention was paid to it. 
The supreme court of Pennsylvani'a in passing upon the C'ase said : 

''We thm: assume that the injury to plaintiff, as well as 
the negligence of both the janitor .and the school board, has 
been established and that her case should have been submitted 
to the jury if the defendant can be made liable for the default 
of its agents. The question then is, can a school district be 
held for such default?" 

The learned judge who presided in the trial_ in the court below 
determined this question in the negative, ·and directed a non-suit, 
and as to the rectitude of this decision we have no .doubt; the school 
·aistricts are but agents of the commonwealth and are quasi cor­
porations for the sole purpose of the administration of the common­
wealth system of public education. 

A case very similar to the one contemplated by your inquiry 
arose in Wixon vs.Newport, 13 R. I., 454; 43 Am. Rep., 35, in which 
·the court used the language quoted on page 4 hereof. 

In view of the foregoing authorities and in the abs.ence .of statute 
I .am of the .opinion that while individuals may by negligence ren­
der themselves liable in such a case as you mention, no liability 
exists in .such c_ase as against the school corporation. 

Yours ·very truly, 
c. A. ROBBINS, 

Assista.nt Atto-rney General. 

CLERK OF THE DISTRICT COURT-F~ IN NATURALIZATION MATTERS 

· . -MusT BE AccouNTED FoR.-Fees received by a clerk of the 
district court in con~ection with the performance of his duties 
in naturaUzation matters should be accounted for by him the 
same as other fees received for official duties performed. 

MR. FRANK L. MA -Y:, 
County Attorney, 

· Lansing, Iowa. 

February 28, 1911. 

DEAR Srn: · Your letter of the 10th ·inst., addressed to the at-­
torney general, has been referred to• me for investigation and reply. 
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You state the quest.ion upon which the opinion of this depart­
ment is desired as follows: 

"Must the clerk report the fees collected from nah1ralization 
matters, to the board of supervisors and pay said fees to the 
county 1 Or, do the fees so obtained belong to the clerk as 
compensation from the federal government for his labors Y '' 

The proper solution of this question requires the consideration 
of the statutes of the United States, as well as of this state, bear­
ing upon the question, and to some extent their history. 

Prior to the act of June 29, 1906, the statutes of the United 
States, bearing upon the naturalization of aliens were contained 
in sections 2165-2174 inclusive of the revise.d statutes of the United 
States of 1878, which will be found printed at length on pag.e 30 
of the Iowa Code of 1897. It will be observed that no provision 
is made with reference to clerks' fees in either state or . federal 
courts, and the only portions material to this investigation are: 

1st. '' He shall declare on oath. before a circuit or district 
cour.t of the United States, or a district or supreme court of 
the territories, or a coitrt of record of any of the states having 
common law jurisdiction and a seal and a clerk • • • • 
his intention to become a citizen of the United States," etc. 
Sec. 2165. 

2nd. '' That the declaration of intention to become a 
citizen of the United States required by section 2165, may be 
made by an alien before the clerk of any of the courts named 
in said section." (.Added by act of February 1, 1876.) 

Section 13 of the act of June 29, 1906, to which you refe:r, pro­
vides: 

'' That the clerk of each and every court exercising jurisdic­
tion in naturalization cases shall charge, collect and account 
for the following fees in each proceeding: · 

"For receiving and :fl.ling a declaration of intention. and 
issuing a duplicate thereof, one dollar. 

"For making, filing and docketing the petition of an alien 
for admission as a citizen of the United States and for the 
final hearing thereon, two dollars; and for entering the final 
order and the issuance of the certificate of citizenship there­
under, if granted, two dollars. 
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"The clerk of any court collecting such fees is hereby 
authorized to retain one-half of the f ees collected by him in 
such naturalization proceeding; the remaining one-half of the 
naturalization fees in each case collected by such clerks, re­
spectively, shall be accounted for in their quarterly accounts, 
which they are h ereby required to r ender the Bureau of Im­
migration and Naturalization, and paid over to such bureau 
within thirty days from the close of each quarter in each and 
every fiseal year. ... • • • 

'' Provided, That the clerks of court8 exercising jurisdiction 
in naturalization proceedings shall be permitted to retain one­
half of the fees in any fiscal year up to the sum of three thou­
sand dollars, and that all fees r eceived by such clerks in nat­
uralization proceedings in excess of such amount shall be 
accounted for and paid over to said bureau as in case of other 
fees to which the United States may be entitled under the 
provisions of this a.ct. The clerks of the various courts exer­
cising .jurisdiction in natural ization proceedings shall pay all 
uddWonal clerical force that may be required in performing 
the dut ies imposed by this act upon the clerks of courts from 
f ees received by such clerks in naturalization proceedings.'' 

The sections of our Coue, to which you refer, have contained 
their present provisions sinc-e 1894 and provide as follows: 

Section 297. "The clerks of the district courts shall receive 
as full annual compensation for all services the following:'' 
(Amounts to be fixed •by the board of supervisors, with a 
maximum limit graded according to population.) 

Section 296 provides: 

Par. 23. '' For declaration of intention by an alien to be­
come a citizen, twenty-five cents.'' 

P ar. 24. "For all services on naturalization of alien, m­
cluding oaths and certificates, fifty cents.'' 

Par. 30 (last line). "All of which fees shall ·be paid into 
the county treasury.'' 

Consideration should also be made of section 299, which pro- · 
vides: 

'' The clerk of the district court shall report to the board 
of supervisors of his county a.t each regular session, a full 
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and complete statement of the amount of fees r eceived by 
him, which shall be verified by bis affidavit, and pay such fees 
into the county treasury as hereinbefore p1·ovided. ' ' 

It will be observed that at the time of the enactment of para­
graphs 23 and 24 above referred to , there was no United States 
law fixing the fees to be charged in such cases, either by clerks 
in the state courts or in the United States courts, and it had been 
held, notwithstauding the provision of the United States statute, 
section 883, which provides that every clerk of the district court 
shall on the first days of January and July in each year make 
to the attorney general a written return for the half year end­
ing on said clays, of all the f ees and e·rnolurnents of his office 
of every name and character; that neither the clerk of the United 
Stat€s court nor his bondsmen were liable . for moneys which he 
had received in naturalization matters, none of which were in­
cluded in his returns above provided for. Ututed States vs. H ill, 
120 U. S., 169. See also United States vs. McMiUati, 165 U. S., 504, 
which was decided in 1897, eleven years later and was to the same 
effect. In the first cited case it was shown by the agreed state­
ment of facts, and referred to as significant by the court, "that 
the clerks of the courts of Massachusetts under a fee-bill much like 
ours, and a statute requiring them to make to the county ti~easurer 
yearly a return of all fees received by them for their official acts 
and services" were never required to include in their return i;i the 
.fees received in naturalization cases. This was changed by the 
(Mass.) act of 1879, C300, which defined what the .fees in such 
rases should be and directed the clerks to include them in their 
r eturns. 

So it would seem that inasIµuch as clerks were not under the 
old law required to account :for these fees , that the provision of 
the new law permitting the. clerk "to retain one-half of the f ees col­
le'Cted by him" should be construed as meaning that h e might re­
tain the same in his individual capacity rather than in his capacity 
as clerk (where he is clerk of a state court). 'I'his provision , in 
my judgment, had the ·effect of abrogating paragraphs 23 and 24 
of 296 of our code above referred to and leaves the a.mount of 
the f ee as fixed by the federal statute. 

It may be said, however, that the state would have the power 
to require its officer ( clerk in this ease), to account for the fees 
received by him even though for the performance of some duty 
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not imposed upon him by the state, but, as in this case, by the 
· United States, and even though it were for some service outside 

of his official duties, and that hence the clerk shonld account to 
the county for the one-half of these f ees which the United States 
law permits him to r etain in view of the fact that his compensa­
tion is on a salary basis. 

The courts have gone at great length along this line, our own su­
preme court holding- that the clerk must account, under the gen­
eral provision requiring such accounting, for fees earned by him 
as a member of the insane commission. Moore vs. Mahaska Co., 
61 Iowa, 177. 

And by the supreme court of Missouri that the clerk should ac­
count for fees earned in keeping accounts between the county treas­
urer ,and the c·ount.y. 

Calloway 1;s. Henderson, 24 S. W., 437. 

And by the supreme court of Minnesota, that the clerk should 
account for fees received for reports furnished abstractors and 
commercial agencies, although unauthenticated. 

Hennepin Co. vs. Dickey, 90 N. W., 775. 

And by the supreme court of California, that he must even 
account for illegal fr.es collected by him. 

People vs. H amilto11, Go., 37 Pac., 627. 

And by the supreme court of Nebraska, that he must account 
for fees earned in taking acknowledgments, etc., when he was also 
a notary public and acted as such. 

State ex r(ll J!'ront-ier Co. vs. Kelley, 46 N. W., 714. 

And jn cases more nearly like the one under consideration, the 
supreme court of Oklahoma held that a probate judge should ac­
count for fees earned by him ju townsite matters, even though in 
these matters he derived his powers from an act of congress. 

Finley v.~. Femtory, 73 Pac., 273. 

In this case the court says: 

"The contention of plaintiff in error that the probate judge, 
while acting in town-site matters, is a separate and distinct 
office, is not well founded. The authority conferred in town­
site matters by congress was an additional power and juris­
diction delegated to the probate courts of this territory. Con-
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gress conferred this power upon the office and t 
· d' "d 1 . . , no on the rn JVl ua , and congress did not thereby creat -

. . . . · e a separate nnd 
distinct office: Can 1t be said that when th b 

. e pro ate court 
exercises the powers and jurisdiction of a J·nst'c f tl 
h . . . 1 e o 1e peace 

e is, wlnle performing such duties a J0 usti.... f tl 
0 . . ·- ' ... e o 1e peace f 

r can 1t be said that when he exercises the J·uri·sd· t· f 
di · · . IC 100 O a 

t 
~tr1~t Jcourt 

0
m the trial of certain civil causes he is a dis-

rict JU,.ige? r can it be said that when he is acti"ng · t T 

. . . 1n o"n-
s1te matters he 1s a Judge of the United States t . , - cour , or an 
officer of the Umted States 1 These questions must be an­
swered in the negative. • • • • 

"The legislature of th!s territory has the undoubted power 
to fix the fees and salaries of the probate J"udges a d t . , n o re-
quire them to report and account for all fees received b tl 
A d h . · h y 1em. 

n t 1s 1s w at our legislature has done. • • • • 

"He shn.11 at the time of making such report, pay into the 
county treasury all moneys received as fees during the three 
months immediately preceding the date of filing of said re­
port in excess of one-fourth of the amount allowed by law a:,i 
the annual salary of the probate judge; provided, that should 
the amount of fees received by the probate judge during any 
quarter be less than the amount allowed to him as his salary 
for said quarter urider the provisions of this act, such defi­
ciency may be ·made up out of the excess of his receipts from 
fees over the amount of his salary during any quarter of his 
term or terms of office." 

Section 15 of said act provides : 

"Any probate judge who shall fail to make a quarterly re­
port under oath as herein required, shall forfeit to the county 
twenty-five dollars for each day he shall wilfully fail so to 
do, to be recoverr-d from his bondsmen, as in other cases. . . " . 

'' In the light of these various statutory provisions, it clearly 
appears that the office of probate judge is purely a fee office, 
that he is required to keep a strict and a ccurate account of 
Rll fees r eceived and charged by him, and that he is entitled 
to retain from such fees the maximum salary allowed by law, 
and the excess, if any, he is required to pay into the county 
treasury. 
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"Thf:re is no question in this case as to the schedule of f ees 
to be charged by the probate judge, or whether the amounts 
collected by him are the fees authorized to be charged by 
law, and there is no ques6on as to whether the fees collected 
by him were legal or illegal. The law authorizes the probate 
judge to charge a specific fee for every official act he performs 
by virtue of his official position; and where specific fees are 
not fixed by law, then he shall be entitled to receive therefor 
the same fee as may be by law allowed to district clerks for 
like services, and, when received or charged, such fees must 
be entered in the book required for that purpose, and this 
without regard to the purpose for which the a.ct was per­
formed. • • • • 

'' But it is contended that the statutes make no provision 
for charging a fee in town-site matters, and since no fee is 
provided for by law, that the probate judges are not required 
to report and account for any compensation that they may 
have received for performing such extra services. This con­
tention we think is untenable. • • • • 

"But it is cont('nded that the term 'fees' does not include 
compensation or charges received for servfoes while acting in 
town-site matters. We do not think so. We think the word 
'fees' as used in our sta.tutes, clearly includes all compensa­
tion or charges received hy the probate judge by virtue of 
his offir.e. And this view of ours is sustained by the authori­
ties. • • • • 

'' The statute .fixing the compensation for probate judges 
embraces every possible fee, compensation or emolument ac­
cruing to the probate judge by virtue of his office, a.nd does 
not permit him to withhold any of them. The test is, whatever 
is done by such probate judge that could not be done by 
him as a private individual, and when not exercising the pow­
ers and duties of his office, is clearly within the purview of 
the statute requiring him to report and account for all fees 
and emoluments receiv.ed by him. • • • • 

"But it is argued by counsel for plaintiff in error that the 
duties devolving upon the proba.te · judge in respect to town­
site matters necessarily involve a vast amount of labor, and 
that it is not contemplated that he should bear the burden, 
worry and expense of so onerous a duty without receiving just 
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compensation for snch additional labors We th· k ,. · . · - · · in t"1s ques-
tion should be addnssed to the legislative bra h f . .nc o our gov-
ernment, and is not a matter for judicial interpretation." 

In view of these authorities I am of the opinion that even thouO'h 
our

1
pre~eut state statute no longer fixes tl1e fees of the clerk in n:.t-

ura 1zatiou matters, yet under the general provis1·0 • · · n reqmrmg the 
clerk to account he is required to account to the c · t f I 
oue-half of f ees in such matters which the federai°'t Y or t ~e 
him to retain. aws pernut 

Respectfully submitted, 

c. A. ROBBINS, 

Assistant Attm..,icy General. 

CouNTY REcoRDER-COMPF.NSATION oF-No RIGHT To RETAIN OuT­

smE COMPEN8ATION.--A county recorder must account to his 
county for compensation received from abstract companies and 
others to whom he fnrnishe<; material for their daily reports. 

MR. WILLIAM DENNIS, 

Marion, Iowa. 

March 1, 1911. 

DEAR Srn: Your letter of February 23rd addressed to the at­
torney general has been referred to me for investigation and reply. 

Your inquiry in brief is, as to whether or not the county 
recorder would have a right to retain compensation received 1:>y 
:him from abstract companies and others to whom he furnished 
material for their daily reports. 

A question vny similar to the one propounded arose in the 
case of Hennep·i11, Co. vs. Dickey, 90 N. W., 775. 

The supremB court of Minnesota in stating this case, which was 
an action by the commissioners against the county clerk, used the 
.following language: ~ 

'' Respondent has been the incumbent of the clerk's office 
since January 1, 1891. .After he took possession he continued 
a practice previously in vogue, to furnish daily reports to 
abstract companies and commercial agencies located at Minne­
apolis. These reports were made upon printed blanks pre­
pared for that purpose. They contained the title of suits 
commenced, amounts involved, as well as judgments entered 

14 
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and docketed, tlerived from an . examination of the files and 
records and comprised the knowledge useful in furnishing ab. 
stracts of· title and commercial reports. They were given out 
at stated times each day but without authentication.'' 

What the clerk did was not done secretly. For this work the 
clerk rec·eived during the six years previous to the commencement 
of the action, a compensation agreed upon between him and those 
to whom the statements were furnished, aggregating several thou­
sand dollars, which lie has retained upon the claim that he had 
the legal right to the same. 

The existing fee schedule provides the measure of compensation 
for clerks' duties provided therein. The fees were to be collected 
and paid into the county treasury. From these sources the county 
derived a revenue taken from the clerk, but in lieu thereof he was 
to be paid a fixed salary. 

While the statute fixes no fee for such information as was given 
out, yet a fee was designated for copies and exemplifications of 
records and pleadings, and under the law in this state the recorder 

· would have a right to charge a statutory fee for such copies. 

The court in that case, after an exhaustive consideration of the 
subject, concludes its opinion as follows:. 

'' While respondent may not, perhaps, be criticised for fur­
nishing the statements in the form and manner given to the 
agencies and abstract companies, yet be could not by a short 
cut or business arrangement of his own pursue a course that 
would dispense with copies or . certificates, when such useful 
means might be an essential prerequisite to securing the knowl­
edge desired by persons seeking the same. 

"If copies, certificates, · or searches where no copies were 
made would within any fair intention or expectation provide 
a means by which services of a clerk would be given to secure 
legitimate ends, ft ought not to be- evaded by any plan that 
would deprive the county of its revenues. 

''We are therefore required to adopt the conclusion that 
a proper legal view of the ·clerk's duty to deal with the money 
thus received from the statements furnished to the abstract men 
and agencies, must he determined against his asserted rights 
to" appropriate the same to bis own use, u:pon the consideration 
that the stat'"ments were furnished in his official capacity and 
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it was likewise the interest and the clear right of the county 
to have the compensation received therefor turned · to ··-

d 
. . Ul 1 ..... 

treasury; an 1t 1s of no signiiicance that the specified f ·a d f . h ees provi e or m t e schedule were not in terms exact d 
h e, or 

even t at more than legal fees bad been received by th 1 k. 
f } . . e c er , 
or, snc 1 services bemg official in character and havin b 

l t ·1 ·a h g een vo un ar1 Y pa1 , w atever was so paid became a resource of 
the county and not a perquisite of the clerk.'' 

And it has been held •by the supreme court of California that 
where fees were ~olleeted by a clerk without legal authority but 
under cover of his office, that the fees belonged to tl1e state and 
not to the officer. 

People vs. Hamilton Co., 37 Pac., 627, and 

People vs. Van Ne.~s, 21 Pac., 554. 

The reasoning made use of by the court in these cases applies 
with equal force to the case presented by you and I am therefore 
of the opinion that it is the duty of the recorder to account to the 
county for whatever compensation he has received from the ab- · 
stract companies. 

Yours very truly; 

TELEPHONES-WHEN FIXTURES. 

1.-fiss MARGARET A. HENSLEIGH, 

College Springs, Iowa. 

0 . .A. RoBBINS, 

Assistant .Attorney General. 

March 2, 1911. 

DEAR MADAM: Yours of February 27th, addressed to the at­
torney general, has been referred to me for reply. 

The question which you pr,esent has never been determined by 
the supreme court of Iowa and it has been determined differ· 
ently in different states, so that the question would be a close one 
in this state in case of a contest. 

Where the telephone is put in by a tenant, or other person not 
-owning the building, then they clearly have the right to remove 
it, but when the owner of the building equips it with a telephone 
and then sells the building without making any reservation, the 
rule is different, and as I have said has ·been determined differently 
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in different courts, and if brought to a 1:est in this case the out­
come would be doubtful. 

Yours truly, 
C. A. RoBBINS, 

Assistant Attorney General. 

PRIMARY ELECTION--PERCENTAGE OF VOTES REQUIRED--TOWNSHIP 

0FFICERS.--The provision of the primary law requiring 35% 
of the votes cast for that office in order to nominate applies 
only to the offices to be filled by voters of a county and not 
to offices to be filled by voters of a subdivision of a county. 
Does not apply to township officers. 

March 2, 1911. 
:MR. F. E. PLUMLEY_. 

Ralston, Iowa. 

DEAR Sm: Yours of February 22nd addressed to the attorney 
general has been referred to me for reply. 

You state your question as follows: 

"'!'here are three trustees to be elected but four are voted 
for in ·the primary electio:µ, two of which are Democrats and . 
two Republicans.. Now as regards the two Democrats, one re­
ceived one vote and the other received two, there being but 
three votes cast for the office on the Democratic primary ticket, 
which a,~cording to our understanding would not give the 
man with the one vote the right to appear on the general 
election ticket. 

"Now where our voters would like your ruling is in regard 
to how the Democrat that received but one vote had the lawful 
per cent in order to get his name printed on the official ballot 
at the general election.'' 

I assume that the percentage to which you refer does not have . 
reference to the two per cent of the total vote cast at the general 
election in order to entitle the political party (Democrat in this 
case) to have its t.icket appear on the ballot, as required by sec­
tion 1087-a3 of the code supplement, but that the percentage you 
refer to is the thirty-five per cent of all the votes cast by the party 
for such office as mentioned in section 1087-a19, code supplement. 

A careful examination of this section will disclose the fact that 
this prov.ision requiring the thirty-five · per cent only applies to 
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offices to be filled by the voters of the county and not 
to be filled by the voters of a subdivision of th 

· · · l f . e county. 
v1s1on wit 1 re erence to townships does not require an 
of the total vote and reads as follows: y 

to offices 
The pro­
per cent 

"And t]1e candidate or candidat es of each political 
for each office to be filled by the voters f . ~a~ty 
f . . · 0 any subd1v1s10n 

o a county, havmg received the hio-best number of t b 
b d I d 1 I · "' · vo es, s all e u Y an . ega ly nommated as the candidate f h" . 
f h ffi '' h o is party 
or sue o c_e,. w ';reas, in county offices there is added the 

further prov1s10n: and not less than thirty-five per cent of 
all the votes cast by the party for such office. , , 

So it will be seen that no percentage of the tota· 1 t h · . . vo e w atever 
is reqmred to nommate in the case of township offic F th 

· l ers. ur er-
more, m t 1e case supposed by you each of the parti" · d . , es receive the 
entire vote cast for that office It is true that · d · one receive two 
votes and the other onlv received one vote yet th 
d. ~ , ey were not can-

1dates for the same office but each was a no~d"d te f 
' · vu.u 1 a or one of 

the three places to be filled and each received the t" . . en ire vote cast 
by h1s party f.or that office, and as the entire vote equal h 
d d . s one un-

re per cent, he had the thirty-five per cent and mor d 
I f n · d d . e, an was . 
aw u Y nommate an entitled to have his name printed on the 

ballot at the general election. 

Yours truly, 

C. A. ;RoBBINS,. 

Assistant Attorney General. 

INTOXICATING LrQUORs--SALES OF.-Persons are prohibited from 
soliciting or accepting orders for the sale of intoxicating 
liquors. 

MR. A. s. TRAGETHON, MAYOR, 
March 8, 1911. 

Kensett, Iowa. 

. DEAR Sm: I nm in receipt of yuur communication of the 3rd 
mstant reqti esting to be a.dviimd (first) as to whether a person 
ma! lawfully solicit or<lers for the purchase, sale, shipment or 
delivery of liquor within this state; (second) as to whether a per­
son who is_ on the black list on account of be.ing a drunkard may 
purchase hquor in an adjoining town from a pharmacist. 



2H REPORT OF ATTORNEY-GENERAL 

1st. Sect.ion 2382 of the supplement to the code provides in 
part that: 

"No one, by h imseli, clerk, servant, employe or agent, shall 
for himself or any person else, d irectly or indirectly, or upo~ 
any pretense, • • • • solici t, take, or accept any order 
for the purchase, sale, sh ipment, or delivery of any such liquor 
( intoxicating), or aid iu the deLivery and distribution of any 
intox icating liquor so ordered or shipped," etc. 

This p rovision has been held legal an d valid by the supreme 
court of Iowa and the snpreme court of the United States. 

2nd. No registered pharmacist, with or without a permit, 
is permitted to sell intox icating liquors to any minor, or to any 
one. wbQ lmbitnally uS<'6 intoxicating liquors as a beverage, and a 
permit holder before he sells liquor is bound to know personally 
at his peril that the person to whom be sells is not a minor, intoxi­
cated person, or one in the habit of using intoxicating liquors as 
a beverage, hence it follows that if the man is a drunkard, no 
druggist may lawfully sell hi m liquor r egardless of the fact u 
to whether he is or is not on a black list. 

Yours very truly, 
GEORGE CossoN, 

Attoniey General of Iowa. 

TOWNSHIP TRUSTEE&-COMPENSATION.-The compensation of trus­
tees for attending meetings called by the board of rupervisors 
for the purpose of instruction in r oad building and weed de­
struction under chapter 96 of the acts of the thirty-third 
general assembly should be paid from the general township 
fund. 

MR. G. M. CHAFFEE, 
Atlantic, Iowa. 

March 9, 1911. 

DEAR SLR: Your letter of the 3rd jnst. addressed to the at­
torney general bas been referred to me for reply. 

Your question is as to what fQ nd the township trustees are to 
receive their compensation from for attendan e at the meeting 
called by the boa rd of supervisors for the purpose of instruction in 
r oad building and weed destruction, whether from the county 
fund or the township fund . 
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Section 6 of chapter 96 ,of the acts of the thi r ty-third general 
assembly, which pro,~des for this school of instruction is not very 
clearly writ.ten. The provision controlling the matter is as follows : 

"Fer such attendnnce the same compensation shall be al­
lowed to trustees and road supervisors and the county super­
visors as is allowed by law for other services, to be paid as 
other expenses; the ex pense of experts herein provided for 
may be paid from the county roacl fu nd." 

It is ce rtainly not meant by this section to provide that the 
services of the trustees, road supervisors and county supervison,, 
as well as the expenses of the experts, should be paid from the 
county roa d fund ; if so it would have included in th e latter pro­
vision, which expressly p rovides that the expense of experts may 
be paid from this fund . 

Wl1ile the term "to be paid as other expenses" undertakes to 
specify the manner of payment, yet it will be observed that it does 
not indicate or fi x the fund from which tl1e payment is to be made 
and ns no other fu nd is provided , it would sejllll to follow that 
the compensation of the trustees would come from the township 
fu nd . Yours truly, 

c. A. RoBBINS, . 
.Assistant .Attorney General. 

ROAD TAX-COLLECTION OF.-Where the road taxes are ordered paid 
in money it is the duty of the county treasurer to collect same 
along with the other taxes. 

MR. JOBN F. DALTON, 
Man son, Iowa. 

March 11, 1911. 

DEAR Sra: Yours of March 7th addressed to the attorney general 
has been referred to me for reply. 

1st Q. "Under the township road district plan, the road ruper­
inten dent is appointed by the trustees. Can he collect any road 
tax in money if r esidents do not work out snid ta.~es T" 

A. Jt is the cluty of t he county treasurer to collect road tax 
when the trustees order the same to be paid in money instead of 
labor. See code section 1533, bnt where this order is uot made and 
the party fails ·to work out bis road tax, the superintendent may 
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recover the statutory penal ty of $3.00 per day, provided by section 
1552, but th is he wou ld recover ns a penal ty and not by way of col­
lection of th e t.nx. 

2nd Q. " Is the t'e any fixed compensat.ion for work with team 
Ol' rath er fol' the work of the team, per day on the roads!" ' 

A . Ko. 

3rd Q. " What is the diffel'ence between th e compensation for a 
man with n temn anrl a man without a team , per day7'' 

A. Thet'e is no difl'erN1 ce. Whc,·e a man is work ing out poll 
tax and works with or w ithout a tenm he is rcquirrd to work the 
two days fix ed by seetion 1550. and section J 535 requ ires eigh t 
hours work for a mrm , or man and te1nn 1 to constitu te one of the 
day 's work Tf'qui red by section 1550. T his should not be construed 
to apply to cases wh ct'e th e supel'intendent or other road author­
iti es employ men with teams, bnt only to cases wh ere the party 
is working out his tax es. 

4th Q. " Wl1at is tl,e fixed compensation for road superintenden t 
. wi th team ! Without f '' 

A. There is no fixerl compensation for road superintendent with 
or with ou t team, but the superintendent's compensation is to be 
fixed by th e trustees, and section 1533 code supplement requfres it 
to be fixed not to exceed $3.00 per day, and no mention is made 
of superintend ent . havi ng a team, so th is compensati o11 would be 
his compensation without t eam unless other wise specified. 

5th Q. " If enforcement of the weed cutt ing law more than uses 
up the levy for that purpose, may said law be en forced and penal­
ties infli cted ?'' 

A . Yes. 

6th Q. "The law gives compensation of township trustees at 
$2.00 per day. Can the board of supervisors cut bill for their 
services wh en only $2.00 per day is asked for all time rendered, 
that is, and do so legally 7" 

A. No. 

7th Q. "Has the board of supervisors set any fi xed compensa­
tion for the wol'k of as.~c. ors and have they legal right to do so l" 

A. As to whether you r board or any other board J,as fin d 
compensation for work of assessor, I do not know, but chapter 41 
of the acts of the thirty-third general assembly provides: 

REPORT OF ATTORNEY-GENERAL 217 

" Each township assessor slrnll r eceive in full fo r aJI serv ices 
rend ered of him by law, a sum lo be paid out of. tbe county 
treasury, and fixed annually by the board of supervisors at 
th ei r Junuary sess ion; said compensation shall be for the suc­
ceeding yea r . and shall not exceed the sum of two and one­
hnlf doll ar ($2.50) for each day of eight hours which said 
board determ ines may necessarily be requi ,·ed in the discharge 
of all offic ial duti es of such assessors, except in townships 
having a population of thirty thousa nd (30,000) or over, and 
situated entirely within the limits of a city acting under special 
cba,·ter, such compensation sha ll be four dollars ($4.00) per 
day." 

aod this would not only give them the legal r ight but ma.ke it their 
dnty to fix the compensation. 

8th Q. "Can promissory notes for th e rent of land be legally 
classed as moneys and credits l" 

A. Yes . 

9th Q. "U taxable may they be offset by debts i" 

A. Yes. 
Yours truly, 

c. A. ROBBINS, 

A.ss-istant A.ttomey General. 

T AXATION-ASSESSMENT-MORTOAOE TN OTHER STATE.-A note held 
by a resideot of this state should be assessed to hjm at hjs 
place of resideuce even tl,ough tlie same is secured by mortgage 
on land in another state where such mortgage is also tru<.ed. 

:.\In. LEVE TALlIET, M, 

Hampton, Iowa. 

March 15, 1911. 

D EAR SIR: Your letter of the 14th inst. addressed to tbe attorney 
general has been referred to me for reply, and while thjs depart­
ment is not authorized to fu rnish opinions to persons other than 
state officers, I will say for your information that our supreme 
court has held in the case of Snakenberg vs. Stein, 126 Iowa, 650, 
I.hat where moneys and credits had been assessed in the wrong 
eounty, tliey mjght also he assessed in the proper county, whfoh 
was the county in which the owner of the note and mortgage re-
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~ided, and fo r this r eason, I am of the opinion that the court would 
nold that the note secured by mortgage would, under the section to 
which you refer (sec. 1313 of the code), he assessable to the party 
m tins state. at the pince where he resides, even though he had 
been r equired to pay some tax on the mortgage where recorded in 
the other state. 

Yours truly, 
c. A. Il-OBB!NS, 

Assista11t Attorney Genera!. 

SCHOOL HOUSE TAX-STATUTE FIXING TIME OF LEVY DIRECTORY.­

Where the levy of a tax is authorized in manner provided by 
law but through negligence or mistake the levy is not made 
at the proper time a levy made a year lat.er is valid. 

MR. DALE HIJNTER, 

W estfield, Iowa. 

March 15, 1911. 

DEAR SIR: Your letter of the 14th inst., addressed to the at. 
torney general, has been referred to me for reply. 

Your question in brief is: How to procnre the levy of a school 
house tax, which was voted in March, 1910, and certified as re­
quired by law, bnt throu1th oversight the levy waa not made by 
the county board of supervisors. · 

There are two ways to remedy this matter, one way would be to 
have the board meet at this time, or before the legislature adjourns, 
make the levy and then have the legalizing act passed , curing the 
levy as against the defect of its being made after the time pre­
scribed by law, as was done in the case of C., R. I . <t P. Railwa,y 
Company vs. 1-ndependent District of Avoca, 68 N. W. (Iowa), 881. 

However, it would hardly he possible to have the tax thus levied 
spread upon the books and coUected in such a way as to be avail­
able this year, hence, I am inc~ined to think that the best remedy 
would be to follow the rule announced in the case of Perri" 111. 

B emo", 49 Iowa, 325, wherein it is held: 

"If the levy of a tax, which has been authorized in the man­
ner provided by Jaw, is not made at the proper time, through 
negligence or mistake, it may be made at the time fixed by law 
for making the succeeding tu levy. This eection of the code 
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p rescribing the time 11.11d manner in which a school tax shall 
be levied is directory merely, and. a failure of I.he board of 
supervisors to levy the tax in the time prescribed is not fatal 
thereto, a.nd a levy made a year later is valid." 

So that it would seem tliat all that is required would be to see 
that the levy is not overlooked, but is made by the board at its 
September meeting. 

Yours truly, 
C. A. Il-OBBINS, 

A ssista11t Attorney General. 

DELINQUENT TAX COLLECTOR-COMPENSATION OF.-Tbe 5% com­
pensation for delim1uent tax coll ector provided by code sup­
plement section 1407 should be collected from the delinquent 
and not from the county treasury. 

MR. HowARo E. KrrTET,L, 

Audubon, Iowa. 

March 16, 1911. 

DEAR SIR: Your letter of the 15th inst., addressed to the attor­
ney general, has been referred to me for investigation 11.11d r eply. 
You call for the opinion of this department as to the proper con­
struction of code snpplement section 1407, and say: 

"Our delinquent tax coUector !,as been charging the 5% 
commission on all delinquent taxes that he has collected, but 
one of the resident attorneys holds that he has no right to do 
that only in cases where be has to make a levy on property to 
get the tax." 

I think th~ proper construction of the section anthorizes the col­
lection, by the collector, of the 5% from the delinquent in all cases 
where he makes the collection and pays over the proceeds. I do 
not believe the collector has authority to make distress and sale, 
but that when necessary to coUect by ilistress and sale, the statute 
provides that the treaau:rer shall place the same in the hands of the 
sheriff or constable, who shaU proceed to collect the sa.me, a.nd ei ther 
shall be entit.led to receive in addition to the 5% the same compen­
sation as constables are entitled to receive for the sale of property, 
or execution, a.nd in such cases the coUector would not be entitled 
to the 5%, but this 5% would go to the sheriff or constable making 
the collection by distrea and sale. It therefore follows that your 
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vi.cw is the correct. one and that the view of the local attorney as 
ex pressed by you, is erroneous. ' 

. You w_ill un~e.rstund that this department is not authorized to 
g l\·e officrn] Oprn1ons, except to certain state offi cers, and that tbe 
foregoing 1s simply the personal view of the undersigned. 

Yours truly, 
C. A. RoBBlNS, 

A ssistant Attorney Ge,.eral. 

CITY C OUNCllr-MEMBERS Of'-MAY NOT CON'TRACT WITH C 1TY­

P osnrASTERS j\'fAy NOT TioLD ilfUN1CTPAL 0FFICES.-A mem­
ber ~f th e city council is prohibi ted from contracting wi t,h 
l11s ~1ty. 'fhe office of postmaster is incompatible with that 
of e1ty offi ce. 

March 17, 1911. 
MR. CLARENCE DUNN, 

Van Meter , Iowa. 

D EAR Sia : Your letter of the 13th inst. addressed to the attor­
ney general has be~n r eferred to me for reply. While this depart­
ment is not au thorized to furnish official opinions except to certain 
state o~cers, yet th e writer hereof is willing to give you his per­
sonal vrnws upon the several questions propounded by you, which 
ar e RS follows: 

1st. '' Is the town under obligations to construct culverts 
or other modes of safe passage, over gutters and ditches along 
the sides of graded streets T" 

2nd. "Are fourth class postmasters prohibited in any man­
ner from holding municipal offices in small towns where such 
office does not interfere with their duties in tbe post office l" 

3rd. "Is there any provision in code of Iowa forbidding a 
councilman, or other town officer , working on streets by day 
labor, at the compensation established and paid to all laborers 
performing sucb labor T" · 

Bearing upon yonr first inquiry, I call your attention to code 
section 785, which provides that when a city or town shall have 
established the grade of any street or alley and any person shall have 
made imp_rovements thereon , or lots abutting thereon, according to 
the established grade thereof, when such grade shall thereafter be 
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altered in such a manner as lo damage, injure or diminish the value 
of such property or improvements, said ii)' or town shall pay to 
the owner of such p1·opcrty the amount oE such damage or inju ry. 

Under this sta tut e our supreme cou rt has held that, where a street 
is cul down or graded before any grade has been establ ished, in 
such a wny as to make the abutting property more dil11eult of ac­
cess, the property owner is enti tled to recover dn.mages. 

TUc hardson vs. W ebster City, 111 Iown, 427 ; 

T.-ustees vs. Anamosa, 76 Iowa, 539; 

Bla»den vs. Fo-rt Dodge, 102 Iowa, 441. 

And in a later case t.l1e supreme co urt said: 

"'!'he situation comes down to this : the city is liable, in 
damages, if it shall injtiriously grade in the absence of an or­
dinan ce, an d it is l iable in damages if it shall injuriously make 
a change in grades. And the lamage to tbe abutting owner 
cnunot be any different in extent or character in the one case 
from wha t it is in the other. 

Code section 1556, relating to the working of public highways, 
provides that the su pervisors sha ll not destroy or injure the in­
gress or egro s to an y property, and this provision is held appli cable 
in the ease wh ere the supervisor cuts a ditch along the side cf a 
street in an unincorporated village nnd the property owner sought 
to enjoin the cutting of the ditch. 'fhe sup reme court, in passing 

upon the matter . said: 

"The inronvenienee which can be caused by n ditch six inches 
in depth , fornisbed with proper approaches or coverings, is 
too insignificant to justify n court of equity in interfering. 
We cannot presume that the de[endant will not use due care 
in prov iding a proper crossing, and, if such a crossing is made, 
the purpose of the law will be accompli shed and the plaintiff 
will have no cause for complaint. " 

Randal! vs. Christiansen, 76 Iowa, 171. 

So t hat, while there is no provision r equiring the town to con­
s-trnet the culvert, yet. where it cuts a ditch two feet peep, u 
stated by you, it would seem that in order to avoid liability for 
damage to the property owner, such culvert or crossing should be 
constructed. Of course if the city prefers to lay itself liable for 
a snit for damages by cutting of the ditch, rather than to construct 
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Lhe culvert, this course would be open to it. Of course where a 
g1'8de has once be.en legally established by ordinance, and then a 
subsequent grade 1s established, the statutes provide that dam 
shall be assessed and paid, and in such case, the damage so asse: 
?nd paid would be the extent of the city's li ability, and in such case 
it would be the. duty of the property owner to construct bis own 
culvert or crossmg, hut I assume that this latter situation is n t 
w.bat you ha~e in mind but only a case where the ordinary si~e 
ditch for clramage purposes is constructed. 

Replying t~ your second inquiry, would say that there is no 
statut': of this state which prohibits postmasters from holding 
m?nic1pal offices, however, it is a fundamental proposition, sus­
tai~ed by common law, that no person can hold two offices, if the 
duties of the same are to any extent incompatible and authorities 
state the rule as follows: 

"It is a .general rule that a federal office holder may not, at 
tbe same time, bold a state office. Under this rule the follow­
i.ng offices have been held to be incompatible : postmaster and 
Ju_dg.e of a county court, or justice of the peace, or county com­
nuss10ner, or township collector, or township trustee." 

23rd American a11d Engl;sh Encyclopedia of Law, p. 335. 

And I 8JD unable to see why this n1le would not eq~ally apply 
to and exclude the postmaster from holding any municipal office 
even though be might find time to perform the duties of both. ' 

Replying t-0 your third inquiry, I call your attention to sub­
division 14 of code section 668, which provides : 

"No member of any council shall, during the time for which 
be has been elected, be appointed to any municipal office which 
shall be created, or the emoluments of which shall be increased, 
during the time for which be shall have been elected; nor shall 
be be interested, directly or indirectly, in any contract or job 
for work, or the profits thereof, or services to be performed for 
the corporation." 

Our supreme court has even gone farther than the terms of this 
section, a.nd held that, even though this section does not apply, that 
a contract for the sale of lumber used by the city for the con­
struction of •idewalks and crossings, even where the town received 
the benefit of the contract, and even though the councilman who 
furnished the lumber clid not vote upon the. propoeition of making 
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the contract, that such contract was void as being against public 
policy and that the city should be en joined from paying him fo r 

the lumber. 

Bay vs. Davidson, 133 Iowa, 688. 

In the last cit ed case the court said : 

"Now, by general law contracts of sale as here shown can­
not be uph eld because they are not only vi olati ve of the funda­
mental law of agency, but are contrary to public policy . The 
defendant Binning was an officer and agent of the town , and 
the duty and obligation which the law cast upon him in such 
r elat ion forbade him from acting in any transaction for him­
self as an ind ividual on the one part, and as an officer and 
agent of th e town on the other part. And it can make no dif­
ference that in the particular transaction be refrained from 
voting for the purchase of goods as made. It was his duty 
to vote, and he could not reap au advantage by avoiding that 

duty.'' 

So it would seem that subdivision 14 above referred to would 
prevent a councilman from r endering service as an employe of the 
city, and whether or not this section would apply, he could not 
lawfully be paid for any services be might render , even though 
he work at the same wages which were paid other laborers. It is 
not a question of whether or not in either or both instances the 
city is paying more than it should pay, because the party to whom 
it is paid for services render ed or material furnished is a member 
of the council, but it is because of the fact that opportunity is af­
forded for the councilman as such and as a representative of the 
city, to make wi th himself as an individual, a contract that would 
not be advantageous to the city, that the law steps in and says that 
no such contract shall be valid. 

Hoping that the foregoing views upon the questions submitted 
are sufficiently sustained by authority to meet your approval, I 

remain, 
Yours truly, 

C. A.. ROBBINS, 

Assistant Attorney GeMral. 
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l'EL>; Pn ONE CoMr.,NrEs--I NCORPORATION or>-)fusT BE F o a P,;. 
CUNTARY PnoPJT.-Telephone com pani es do not fall within a 
of the classes o f ~o~porntions which may be organ ized und:~ 
the chapter prov,dmg for incorporati on not for pecunia ry 
profit. 

Mn. J . P. STEELE, 
Win terset, Iowa . 

March 18, 1911. 

D&,n Sm : Your letter of the 17th inst. add ressed to tbc attor­
ney_ general hus been referred lo me for reply. ,\ fter reciting that 
certni n telep ho11e compani es drsire to merge and incorporate a mu­
tual telepl'.one compa~y,. n_ot intending to deri ve any p rofit tbere­
f~m other than lhe mcuv1duul service of th e telephone, and that 
it is proposed to issue stock in the new company and in paJ~nent 
therefor accept t he prol.'osed stock of ti . 
propound th e following inqni."ics : le mergrng company, you 

" 1st. Would they be r e~uircd to pay the $25.00 fee provided 
for under section 1610 of tir e code!" 

"2nd. 'What will be the probable cost of having 8 valuation 
placed upon tho se,•eral telephone lines as provided in chapter 
71 of the 32nd general assembly!" 

"3~cl. Will these appraisers appointed by the executive 
~ou_ncrl to m_~ke the inves1 igat ion be men sent out from Des 
Monies, or w'.Jl they be persons living in the county selected 
by the council 1" 

It will readily be seen that the answer to your first inquiry will 
de:eud upon whether th e p roposed corporation falls under chap­
te 1, title rx of the code co vering corporations for pecuniary 
profit_ and. if so, whether it comes within the class of such cor­
pornt1ons exempt from the_ payment of the filing fee, or whether it 
falls t~idcr chapter 2 of title IX, relating to corporations not for 
peeumary profit. 

Co rporaHons not .for pecuniary profit, a.re only organ ized for 
~.he followmg purposes en umerated under code section 1642. 

for the establishment of chu rches coUe<>es sem,·na · I · lib · f , o , - r1es, yceums 
~aries, rnternal lodges or societies, temperance societies trades ; 

unions or other Jab.or ~rganizations, ngricu ltu.ral societies, farmers' 
gr~~s, or orgnn121thons of a lm 1evolent charitable scientific, 
poht1cal, athletic, military or religious ehara~ter". ' 
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In 1909 some parties sought to incorporate a telephone compnny 
under this section, and claimed to this departmen t that it could be 
done under the clause," fn.nners' granges ". This department then 
rendered an opinion as follows : (quot ing from opinion of Mr. Wil­
cox) " I very much doubt whether the clause concerning farmers' 
granges in sect ion 1642 of th e code could be so l iberally construed 
as to includ e n.n organization of farmers in the coustn1clion and 
operation of a mutual telephone company." 

On F ebmary 11 of the present year an inquiry was submitted 
to this dcpa.rtment and referred to me, as to whether or not a 
telephone company could be incorporated under this section 1642, 
and at that t ime I replied as follows: 

"Wbil e this office is not authorized to give opinions to pri· 
vate concerns, yet I mny say in a personal way that corpora­
tions not for pecuni ary profit are limi ted to the purposes named 
in sect ion 1642 of the code, which do not include telephones. 
Accordj ng to a previous holding of this office, n telephone 
company could not be brought under the provisions of this 
section providing for farmers' gra nges, and I concur in th.is 
view and am unable to imagine any other matter enumerated 
in sectio ,, 1642 that could he construed to cover telephone com­
pan ies. and am the1·eforc of the opinion that a telephone com­
pany could not be incorporated under this chapter. " 

So you will sec that this departmen t is committed to the view 
above expressed , an d nothing has occurred since to cause a de­
parture therefrom, hence, if your concern is to be incorporated, 
it must fo ll under chapter 1 of title IX of tbe code, relating 
to corpor at ions for pecuniary profit, and unless exempted by the 
provisions of that law, the filing f ee would have to be paid. 

Code section 1610, to which yon refer , provides: 

"Farmers ' mutual co-operative crcruner y associations shall be 
exempt from the payment of the inco rporation fee provided 
herein ." 

This section has been repealed, and the substitute therefor now 
appears in chapter 104 of the acts of the 33rd general assembly . 
The clause exempting certrun concerns from the payment of the 
incorporation filing f ee r ends as follows : 

"Farmers' mutual co.operative creamery associations whose 
articl es of incorporation provide that the business of the a.a-

15 
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. ocintio11 he f'Ondu c-ted on a pure!~· mulun] and co-operatiYe 
pl:1n. withou t <·apifH l &tock . nncl whose patrons shall share 
Pq11a lly in expr nsc :md profits, in orporations organ ized for 
th e nnm11 fnrt11re of sug-nr from bcc1s grown io the state of 
Iowa. shal l be exemp t f1·om th e pay ment of th e incorporation 
fi ling fee 1wo,·ic.lcd h~nin." 

This is th on ly p,·ovisi()n th:1t l haYe been able lo fincl which pro­
vides C'xc mption t :rny c·onf'e rn incorporated for p cuniary profit 
from I he pnym ent of the incorporut ion fil ing f e, and I am sure 
lhat you would n t eonl cn cl that lhis provisi on could be so con­
strued as lo exempt your proposed company. Jt therefore follows 
tlrnt your fi rst int crrog-At orr must be nnswercd in the affirmative. 

I can sec no g reater 1·e.1son 1 however. for exemptin g mutual 
c1·ca111 ery compcrnics and beet sngnr fac lories from the payment of 
this fe than fo r exempting mulnnl telephone companies , and if 
culled to t he attention of th e lcg islnturc it might see fit to enlarge 
the exemption clause nho\'e riuoted, so ns to include concerns sim­
ilar to the one proposed by )'Ou. 

With reference to your second an d thi rd inquiries, will say that 
I ha,· just ca ll ed on the scrrctary of the execu tive council no d 
he informs me th nt th e proposed coDccrn in ench instan ce selects 
its own s.pp,·nisers and pnys th em. and that lhe report showmg 
the apprnisement be submitted with their applica tion to the execu­
tive council, so that lhe matter of tl1e cost of the appraisement 
would he substnn tinJly within your own con trol. 

I enclose n ci,·rnla,· leltcr handed me by the secreta ry of 
the eXl'cuti,·c conn c il. whi ch contn ins further direct ions as to 
the showing to be mncle to th e executive ceuncil us a basis for its 
finding. fixing the nilu e 11t which the corpora tion may receive the 
appraised properly in pnyment for cap it al stock i"8ued in the new 
concern , as provided in chapter 71 of the ac ts of the thirty-third 
gen era l assembly. 

Yours truly, 
c. A . ROBBINS, 

Assistant A tto,·ney General. 
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A UTO:\IOB JT .ES-DE,,1.ER 's K u uu.ERS.-\V here a den ier has a place 
of business in two or more d istin ct p lRces he should have o. 
cl al el' 's number and perm it for each su •h plnec of busi;1css. 

Mn. OnnU,E . .\ . JJ."1Mo>10, 
'pence r, Io"·e. 

)[arch 18, 1911 . 

D E.1R !'-rn: Your let ler of Mnr,·h 161h , add ress cl to th e attorney 
g,;11er11l. lrns bee n rPfe rred to me for reply. Y our r11.1 es tions nr 

'
1
]. lfns th e purclrnser of an nutomobile a right to run his ma­

chin e by 11sing t~·1e dealer \ number, or }ms he a r ight to run his 
ma.chine after he has sent for a number 1 hut before his nu mber has 
been assigned to him i" 

"2. If n man or firm have automobil e sa les rooms or liveries in 
two diffe1·ent tow ns, ha,·c they tl1e right to use the same number 
in each town?" 

'l'he answer to bot h interrogatories will be found in chapter 103 
of lh c aets of the thirty-th ird general assembly. Section 4 pro­
vides. tha t "no person slrnll operate a motor vehicle on the public 
s treet or highwn~r w ithout a number d is played as above provided, 
nor with nny ot her numher than that ns';igned to sa id v ehicle by the 
sec retn ry of state nnd registered in the nnme of the own er thereo f." 
rrh e number of th e nutomohile denier .woul l be registered in his 
own nn.me. and hence would not be n protection to the subsequent 
owner of th e mar·hi nc, so that your first interrogatory will have to 
be answered in the n egative. 

Seetion 3 of the same chapter prov ides, t hat "where a denier 
has nn estnblished place of bu~iness in mol'e than one city or town, 
he shnll procure II separate nnd distinc t dealer's number and per~ 
mit for- cuch such pince of busin ess, ,, so th ot you r second inter­
rogatory will also have to be answered in tl.1 c negn.t ive. 

Youl's very truly, 
c. A . ROBBINS, 

Assista.nt Attomey General. 
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Pou . 'fAXES.-Wh cre the poll ta.~es are payable in labor upon the 
. highwnys persons li able th erefor are entitled to three days' 

not ice of th e time and place they are r equired to work before 
they can be r equired to pay the same in money. 

March 23, 1911. 
W ALLACES' F AR"b-U:R, 

Des Moines, Iowa. 

GENTLEMEN: You rs of the 20th inst ., addressed to the attorney 
genero.1 , has been refe r red to me fo r reply. 

Your first question is : 

"Is the township road supervisor supposed to call out the farmer 
in his district to work hi s poll tax I Suppose he does not call on 
him, the farmer havi ng time to work out the tax, can he be made 
to pay in cash f Can the r oad boss do as he pleases in this matter 
by neglect ing to notify the farmer and then charge him $3.00 in 
cash! " , a nd the answer thereto will be found in code supplement, 
section 1551 and Code sect ion 1552, which provides as follows: 

" The r oad supervisor shall give a t least three <U>tJS' "otice 
of the day or days an d place to work the r oads to all persons 
subject to work thereon , or who are charged wi th a road tax 
within his district, and all per sons so notified must meet him 
a t sueh time and place, with such tools, impl ements aud teams 
as he may direct, an d labor dil igently under his direction for 
eight hours eaeh clay; and for such two days' labor the super­
visor shall g ive to him a certificate, wh ich shall be evidence 
th at. he has per fo rmed such labor on the public roads, and 
exempt him from performing labor in payment of road poll tax 
in th 11t or any other road dis tl-ict for the same year . 

"Each person liable to perform labor on the roads as poll 
tax, who fai ls to attend, either in person or by satisfactory 
substitute, at the t ime and place d irected, with the tools, im­
plements or teams required, having had three days ' notics 
thereof, or, appearing, shall spend bis time in idleness, or 
disobey the road supervisor, or fail to furnish him , within five 
days thereaf ter , some sat isfactory excuse for not attending, 
sh,,.11 forfeit and pay him the sum of three dollars for each 
day 's delinquency ; and in case of failure to pay such forfeit 
within ten days, he shall r ecover the same by action in hi.I 
name as supervisor, and no property or wages belonging to 
such person shall be exempt from execution therefor. Such 
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action shall be before any just ice of th e peace in the proper 
township. The money, when coll ected, shall be expended ou 
the public roads." 

Y our second question is: 

" Is there any lnw to compel the fa r mer to d rag the road with­
out pay !" The answer to t his wi ll be found in chap ter 101 of 
the acts of the th irty-third general as embly, which provides as 

foll ows: 

"The township t rustees shall have all the main t ra.vrled 
roads, including mail r outes, in their townships dragged at 
such time as in thei r judgment is most beneficial, an d they 
shall contract nt thei r April meet ing to have a given piece 
of road dragged at a rate not to exceed fif ty cen ts per mile 
for each mile t raveled in d ragging. I n choice of persons to 
do the work or in rnnking contrar.ts to do such work, prefer­
e.nce shall be given , other things bein g equ al , to the occnp11nts 
of the lanJ abu tti ng the road or ad jacent thereto at the point 
where the work is to be done, but if more than one occupant, 
t he t rustees shall decide to which prefer ence shall be given. 
• • No compensation shall be paid to any person for 
dragging roads unless the same be authorized by the township 
trustees and in the manner directed by them_" 

It follows that both your questions should be answered in the 
negative. 

Yours truly, 
C. A. RoBBINB, 

Assistant Attorney General. 

PRACTICE OF 111Emcnra AND St!ROERY.-A chi ropractor is a phY11i­
cian and. must have a license before be can lawfully practice. 

WALKE R & McBETR, A ttorneys, 
Keosauqua, Iowa. 

March 24, 1911. 

GENTLEMEN : Your letter of the 22d inst., addressed to Attomey 
General Casson, making inquiry r egarding regulation, relating to 
the practice of chiropractic physicians in this state, baa been 
banded to me for r eply. 

.AJ,y peM!On who practices medicine or surgery must first procure 
a license and file the same for record in the office of the recorder 
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of the county in whi ch he intends to engage in practice, ns pro­
vided in sectio n 2,;79 of the code. 

Section 2570 of tli e code provides that any person shall be con­
sidered as pn1 ctici ng medici ne, surgery, etc., "who shall puh1ic1y 
profess to cu re or heal." The sup reme court in t he case of State 
vs. M ille,·, 124. 1'. W ., J G7. held lhat n chirop ractor was n person 
engaged in tlic pra (' ti ce of medicine wi thin the meaning of section 
2579, and thnt it wou ld be necessa,·y for such person to pass an 
examination ns pro\'icl cd in section 2582 of the code, before he 
could legally engage in the practice of his profe.sion . 

Yours truly. 
J OHN FL ETC HER, 

Assistant Atton1C1J General. 

! Nco,lPATmLE On,c,s.- Thc s1u11e person may not hold t he office 
of justice of the pence 1111d that of poli ce judge. 

MR. WlLr, S. J oaNSTON, 
Ft. Dodge, Iowa. 

March 24, 1911. 

DE.\R Sm: Th is will acknowledge receipt of your favor of the 
. 18th inst. addr 0 ssed to myscl f, iu which yon request an opin ion 

by I he nttorn e.v f! nr ra l ns to wh ~I lier the offi ces of justice of U1,e 
pence nnd police j11dge nre incompatible. 

It is my op ini n that th e same person may not hold th e office of 
justi e of the peace and that of police judge. Under our statute 
a police jnclge is a magistrate before whom prel im in ary examinn­
tions may be held . Also, ns you suggest in your letter, change of 
venue in certa in coses nrny be taken from n police judge to a justice 
of th e peace. Wbere the same person l1 olds the two offices, this 
would amou nt to " denia l of the right to take such change of venue, 
because the two offices being held by tile same person hns th e effect 
of consolidating the same and redu cing the number of courts hav­
ing jttrisdiction of the particular case. Also, because such a con­
solidation and reduction in number of such courts would diminish 
the number of exnmining magistrates in that jurisdiction. I think 
these are the grounds upon which incompatibility in these two 
offices must be placed. 

In support of the views .expressed, I cite yon to the case of Slate 
111. J<mes reported in the eighth volume of Lawyers Reports .An-
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notat ed, new series, at pnge 1107. That ls a \VisconsiJ1 case and 
holds that th e offices of justice of the pence and county judge ai·c 
incornpatihl e, and from a rend ing of lhe opini on it would appen r 
that the powers and jnriscl iction of justice of the peace and conn ty 
judge in that state are sim il ar in many res pects to those exercised 
by justice of the peace nJ1cl po lice jnclge in th is state. 

Th e case of Sfnfe t·s. Jones is hased upon nno1 her case in the 
t-:ame st111c rcf<'rr('(f to the1·ein. <'ntitle<l ,"-,1tf/.l r r.r rrl Tinox L'S. 

Hadley, 7 W is. , page 700 In the case last cited lhe relater in a 
contest by quo warra nto for th e office of poli ·e judge of a certain 
city was held to have no riqht to that office. becnnse, at the tim e, 
he was hol<li ng the office of ju~ticc 0f the peace in the same juris­
diction. The decision in lllRt case "~As based upon the same prin­
cip le n. in lhc case of State vs. J o11 cs. 

rrrusting this may be of some assistance to you, I beg to reirntin, 

Yours very truly, 
N. J . LEE, 

Special C011nse!, 

D OMEST IC CoRPORATIOKs---Ai:t ESS:\1ENT OF' C .\ P ITAL STOCK.-In the 
assessmen t of th e ca pital stoek of a. domestir. corporntion the 
amou nt of ils bonded indebtedness should not be added to its 
ca pita l for the purpose of ascertaining tl,e va lue of its prop­
erty or the cap ital stock therein. 

H oN. BEN JlfcCoY, 
Oskaloosa, Iowa . 

March 25, 1911. 

DE.\R Sm: Your letter of the 11th inst. addressed to the attorney 
general has been refe rred to me for reply. The ex tra.ordinary de­
mand made upon this depa rtm ent by the members of the legislutnre 
now in ses~ion, lrns mft cle it impossihl e f or me, to g ive t he matter 
uttent ion until now, and while this department is not authorized 
to furn ish on official opinion upon such a matter, yet I am perfectly 
wilJing to gh-e yon the benefit of my personal vi ews. 

You state the matter , as to which th ere is a dispute between 
yourself and the taxing officers, as follows : 

" I have one thou ght about t.h.e matter and the taxing 
offi cers have another. Let me illustrate by the round num­
bers given. I seek to oollect taxes on a domestic corporation 
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capitalized at $250,000.00 paid in, invested in real estate and 
personal property not situated in Iowa. The corporation 
is bonded for $250,000.00, invested in the same way. It 
has a re-al estate assessment of $150,000.00. Under sections 
1323 and Ia24, my thought is that the bonded indebtedness 
should be added to the capital, making $500,000.00, from 
which should be rleducted the real estate assessed at $150,-
000.00, which would leave net assessment of $350,000.00. 
• • • *' The audit.or and treasurer insist under the lan­
guage of section 1323 that the shares of stock of any cor­
poration. shall be assessed to the owners thereof at the place 
where its prinrcipal business is transacted, the assessment 
to be on the value of such shares on the first day of January 
in each year, and insist that the following is a correct method 
of arriving a,t the shares of stock for assessment. Taking a 
$250,000.00 capital corporation fully paid, with ,a bonded 
debt of $250,000.00 and an assessment on real estate of $150,-
000.00, with property tangible and intangible, including real 
estate of $500,000.00. They deduct the bonded debt from 
the amount of assets leaving $250,000.00 and deduct from 
that the assessed value of the real estate leaving $100,000.00 
for assessment on the shares of stock to the individual stock 
holder under section 1323 of the code. You will readily 
note that the assessment is $250,000.00 short of what we 
contend is the correct valuation for the purpose of assess­
ment." 

On first blush it would appear to be a strange proposition that 
would require the indebtedness of a corporation to be added to 
its assets for the purpose of determining the value of its property 
and incidentally the value of shares of stock in such corporation. 
When we undertake to determine whether or not an individual is 
solvent, we ascertain the property which he has and deduct 'there­
from bis liability for the purpose of determining the net value of 
his property over and above liability, and I see no reason why this 
same rule should not apply in determining the value of a corpora­
tion, and the value of a share of stock in a corporation is of course 
equal to its proportionate share of the property of such corporation. 

I have examined the Coggin case to which you refer, and while·· 
it announces the rule as contended for by you, yet I am inclined 
to think that the decision is based upon a misapprehension of the 
Illinois statute. The Illinois statute requires among other things 
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that the corporation shall state under oath "the total amount of 
indebtedness except the indebtedness for current expenses.'' This 
statement and the other required by the statute are for the pur­
pose of enabling the assessing officer to determine the value of the 
shares of stock in such corporation, and the court in that case, 
as well as other cases in that state, held that this required the in- · 
debtedness to be added to the corporation stock, the very thii;ig 
which I have stated would be an unlawful thing to do. However, 
it occurs to me that, in so deciding, the court assumed that the 
property procured with the bonded indebtedness was equal to such 
indebtedness, and instead of inquiring into the value of the .prop­
erty purchased with the proceeds of the bonded indebtedness, as­
sumed that property to be of a value equal to the bonded indebted­
ness, and hence added it to the value of the original property of 
the corporation, which would be approximately a correct method 
of ascertaining the value of its whole property, assuming that the 
property realized for the bonded indebtedness was worth what it 
cost and no more.· · 

If this be true then there is nothing seriously wrong with the 
rule in the Coggin case, provided however.., that the bonded in­
debtedness should then be deducted from the whole property in 
order to ascertain the net value of the corporation over and above 
its indebtedness. 

It will be observed that our statute 1323, while it requires many 
of the same. matters to be stated as is required by the Illinois 
statute, yet does not require any statement as to the amount of 
indebtedness. owed by the corporation. Y ct in the very nature of 
things this is one of the. matters that must be taken into account by 
the assessing officer in placing the value upon the property of the 
corporation or of shares of stock therein, and in the case of the 
Illinois statute I think it was the design of the legislature in re­
quiring this statement of indebtedness to be made not for the pur­
pose of having it added to the corporation stock, but for the purp~se 
of enabling the assessing officer to know the amount of such m­
debtedneSS' in order that he might deduct the same from the value 
of the share of stock as shown by the property aside from the 
indebtedness. 

Assuming that the corporation which you mention in your ques­
t.ion should after the expiration of one year, earn enough money 
in the oper~tion of its business, or by reason of increase in value 
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of some of its property, so that they would be enabled to entirely 
liquidate the bonded indebtedness, then the corporation would have 
on hands its ori g inal $250,000.00, also the $250,000.00 of property 
purchased with the bonded indebtedness, which would make a total 
of $500,fJOO.OO, from which yon would d educt the real estate assess­
ment o.E $150,000.00, which would leave $35-0,000.00 for assess­
ment aside from the real estate. This is identical with what you 
have in your supposed case before there has been any earnings, 
nnd yet it would be absurd to say, that, after the company has 
earned $250,000.00 and paid off that amount of its indebtedness 
and still had on hands the same property which it had at the time 
it incurred the $250,000.00 indebtedness. it is not worth more than 
it was at the time the indebtedness was first incurred. And this 
it seems to me demonstrates the fallacy of your position. 

On the other hand, if the plan contended for by the auditor and 
treasurer, as stated by you, was followed, the value of the stock 
would be increased by the $250,000.00 earned and applied to the 
payment of indebtedness. 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorney General. 

FARM NAMES-REGJS'l'RATION OF.-An instrument by which a farm 
is given a name is one affecting real estate a:r;id should be 
acknowledged before being recorded. 

MATT PARROTT & SONS, 
Waterloo, Iowa. 

March 27, 1911. 

GENTLEMEN: I am in receipt of your communication of the 25th 
instant directing attention to the recent act which passed the 
General Assembly providing for the recording of farms, a descrip­
tion thereof and the name of the farm described. You request 
to be advised as to whether the instrument should be acknowledged. 

The hill itself is silent on this question but section 2925 of the 
code provides that no instrument affecting real estate is of any 
validity against subsequent purchasers for valuable consideration 
without notice, unless recorded in the office of the recorder of the 
county in which the same lies as hereinafter provided; and section 
2926 of the c9de provides: 
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'' It shall not be deemed lawfully recorded unless it has been 
previously acknowledged or proved in the manner hereinafter 
prescribed.'' 

In my opinion the instrument should be acknowledged in view 
of these provisions of the law. The act however contained no 
publication clause and therefore the same will not become effective 
until the 4th day of July, 1911. 

Yours very truly, 
GEORGE CossoN, 
Attorney General. 

LICENSE FEE~POWER OF THE MAYOR TO DISREGARD AMOUNT FIXED 
BY 0RDINANCE.-Where the ordinance of a city or town imposes 
a license fee against transient merchants, the mayor or other 
person authorized to issue t he same has no power to do so except 
in strict compliance with the provisions of the ordinance, and 
the amount of the license fee exacted must be t.hat fixed by 
the ordinance. 

MR. A. A. WmTMER, 
Curlew, Iowa. 

March 27, 1911. 

DEAR Srn: This will acknowledge the receipt of your favor of 
the 10th inst. in which you request the opinion of the attorney 
general on certain matters that you submit. 

You first inquire if an election should be held this year in an 
incorporated town. An answer to this question is probably too 
late to serve any .purpose. In any event the auestion cannot be 
answered satisfactorily without knowing more about the times of 
holding your elections in the past. Section 646 of the supplement 
to the code, 1907, will :furnish information in this matter. 

You also inquire, if a mayor of a town ·has the legal power to 
issue a license to a transient merchant for a leSB amount than the 
ordinance providing for guch license fixes, and if the mayor does 
attempt to issue such license for less than the specified amount, is 
he liable to the town for the difference between the amount col­
lected and the amount as fixed by the ordinance 1 

The mayor, or the person authorized to iS81le s~ch licenses, has 
no power to do so except_ strictly in accordance with the te~ms __ of 
the ordinance providir1g for the same, and no <?ne ~uµ.l~ ~c.qwr~ 
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any protection or rights under a license attempted to be issued 
in such a manner. In fact it would not be a license at all, it would 
be a mere nullity, and it follows from what I have said that the 
mayor would not be liable to the town for any discrepancy in the 
amount, be.caime the amount that was collected was not in pursuance 
of any Iegal authority and did not properly become the property 
of the town. 

You further inquire if, where a- street commissioner of an in­
corporated town fails to notify the persons liable to perform work 
upon the streets as poll tax, the town having ordinance providing 
for the working of the poll tax in accordance with the statute, 
such po11 tax can be collected from the person who would have 
been liable therefor. 

I do not think any person can be compelled to work out poll 
tax, or be compelled to pay any money in lieu thereof, or to for­
:f~it any money for failure to so work such poll tax, or pay money 
in.lieu of such work, unless he was notified in writing by the proper 
offieer at the proper time, of the time and place where such work 
is required of him, but as to your inquiry whether the mreet com­
missioner, the mayor or the council would be responsible to the town 
for any loss on account of such neglect on the part of the street 
commissioner to notify or wa.rn out persons liable for poll tax, 
I cannot give you a satisfactory opinion without knowing more 
about the facts surrounding the appointment and qualification of 
such street commissioner. My notion is, without having investi­
gated the question very fully, that it would depend upon whether 
a bond was given and the conditions of the bond. 

Yours truly, 
N. J. LEE, 

Special QOU,nsel. 

POLL BooKs.-The judges of election should deliver one of the 
duplicate poll books to the township clerk and the other to 
the county auditor in both general and town elections. 

F. B. WILEY, City Clerk, 
Marshalltown, Iowa: 

March 30, 1911. 

DEAR ·Sm: Your letter of the 29th inst. addressed to the attorney 
general has been referred to me for reply. 
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While this department is not authorized to give an official opinion 
to persons other tban state officers, yet., in view of the situation as 
stated by you, I am glad to give you the benefit of my personal 
views with reference to the matter which is stated by you as 
follows: 

'' I am handing you a copy of a written opinion of our city 
a,ttorney, regarding my turning over the poll books to the 
county auditor. I am at a loss to know just what to do, on 
account of having -advice from two sets of attorneys, and 
they disagree." 

I also note the opinion of your city attorney, expressed by him 
as follows: 

"I would call your attention to section 9, chapter 3 of 
the rewised ordinance which it seems to me is conclusive of 
this controversy. It reads as follows: Sec. 9. When the 
polls are closed the ballots shall be strung as counted, re­
placed in the ballot box and with all poll books, tally sheets, 
etc., delivered immediately to the city clerk who shall pt.'€Serve 
them for six months, or until the. determimution of any con­
tract then pending. 

"The section which was called in question ( 1145) pertains, 
I beli-eve, to the general election law and tbe code (642) ·. 
provides that city elections sbould he governed by the gen­
eral election law so f.ar as such Jaw is applicable. 

'' I can see no reason or necessity for any of, the po'U 
· books being deposited with the county auditor. They did ' 

not originate in his offiee, and under any cireumstancea if 
there has been a.ny neglect of duty it was in the judges of 
election failing to deliver the poll books · to the county audi- · 
tor but where the ordinance is specific as in the case for 

' -th.em to' be returned to you and kept and preserved by you · 
I think that should determine your conduct.'' 

The first section referred to by the city attorney, code section 
1145, provides as follows: 

'• One of the poll books containing such return, with the 
register of election attached thereto, shall be delivered by one 
of the judges of election, within two days, to the oounty (l;Uai:' · 
tor. In township precincts, the other of said poll books, with · 
the register of election attached, shall be delivered by one of 
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t~e judges of election to the township clerk. In city pre­
cmc.:ts, the other of said poll books with register of election 
attached; shall be delivered by one of the judges of election 
to the city clerk. In town elections, the other of said poll 
books, with register of election attached, shall be delivered by 
one of the judges of election to the town clerk." 

It _will be observed that this section specifically applies to town 
elections and hence it does not "pertain to general elections" alone 
aa claimed by tl1e city attorney. 

This section contemplates that one book shall be delivered to 
the auditor; this is el early in,1i catecl by the lA:n guage r equiring 
"the other of said poll books" to be d elivered "to the town clerk." 
l':lo exp~ess provision is found elsewhere in the code requiring a 
like delivery to the auditor and city clerk in case of city elections 
and yet it will doub~less be conceded that there is no reason for 
rcquiriug the pDll book to be filed with the auditor in case of town 
elections that does not apply with equal force to city -elections. 

The question immediately arises, whether the words '' town elec­
tions" and "town clerk," as used in section 1145, were used in 
the sense of referring to incorporated towns exclusive of cities 
or as including cities as well as incorporated towns. The te~ 
town is a generic term, including every character of municipal 
government from a city to a village. 

Words an·d Phrases, pages 7019-20. 

This view is strengthened when we also take into account our 
own statute with reference to the construction of words and 
phrases, code section 48, subdivision 16, which reads as follows. 
''T '"h d ' ' . . own. . i_ e ,"'!or town means an incorporated town, and may 
i~clude c1b,~s. . And whe.i:J we note the further language of sec­
tion 1145, w1th register of election attached" which must refer 
to the. copy of registration list required by code section 1080 to 
be delivered to the judges of election before the opening of the 
polls, and to be by them returned with the vote from their precinct 
,and wh:n w: f~1rther consider that no registration is authorized . 
-or reqmred m mcorpora ted towns, but only "in cities having a 
popul~tion of thirty-five hundred or more," Code section 1076 
theoo 1s ho escape from the conclusion that the word '' tow " · ' 

h 
· t n 1n 

eafc . ms a~ce where used in section 1145, was used in the sense 
o city or mcorporated town. 
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It the~·efore follows that only one of the poll books should have 
been_ dehvered to ~ou and the other should have been delivered by 
the Judge of election to the county auditor. 

The ~ity ordinance r eferred to by the city attorney, if construed 
to reqmre the return of all poll books to you and to prevent the 
r eturn of the one to the auditor as required by statute. would be 
in conflict with the state law and void, and would h~nce afford 
you no protection. 

Iowa City vs . llfrlnne1y, 114 Iowa, 586; 

Code section 680. 

You should either deliver one of the poll •books to the auditor 
for the judge of election or deliver it to the judge of election that 
he may do so. 

Respectfully submitted, . 
0. A. Ronnrns, 

Assistant Attorney General. 

ROAD DrsTmc·rs-RoAo T.t.x PAYABLE IN l\fo?-.TEY.-Where the one 
road tax plan is adopted it is the duty of the township trustees 
to order and direct the expenditure of the road funds and 
labor and to order that the township road tax be paid in money. 

March 30, 1911. 

W ALLACES' FARMER, 

Dee Moines, Iowa. 

GENTLEMEN : Replying to your letter of the 25th, will say that 
there is no authority in the law for an assessment of a cash tax 
against the farmer who fails to worir out his poll tax. The only 
authority is to collect the $3.00 a day penalty when he fails to 
appear and work, after having had the three days' notice. In other 
words, it is a condition precedent to the collection of the $3.00 a 
day penalty that he should have had the opportunity to perform 
the two days' work required by the statute, and three days' notice 
of the time when it was desired that be should perform such work. 
I understand that in some localities the officials have construed 
section 1533 of the code supplement as r equiring the trustees to 
order the poll tax paid. in money and collected by the county 
treasurer. The provigion is as follows : '' Where the one road 
tax plan is adopted, the board of' township trustees shall order and 
direct the expenditure of the road funds and labor belonging and 
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owing to the township, • • • • and shall order the township 
road tax for the succeeding year paid in money and collected by 
the county treasurer." 

It is my opinion, however, that this provision has reference to 
the property road tax and that all persons liable for poll tax should 
have the right to work the same out as provided by the statute; 
in other words, the primary liability is for the two days' work 
as specifierl in the first section quoted in my former letter, and 
that they are only liable for the $3.00 a day after having failed 
or r efused after proper notice to render such work. This liability 
for the $3.00 is not in the nature of a tax which they have authority 
to assess against the delinquent but is a statutory penalty for 
failure to perform the work and is to be collected by suit as pro­
vided in the second section quoted in my former letter and is not 
to be collected as other tax. 

Yours very truly, 
C. A. ROBBINS. 

Assistant Attorney General. 

. SoHooLs-FEEBLE MINDED PUPILS-POWER OF THE BOARD TO Ex­
PEL.-The board of trustees, under code section 2782, may, 
by a majority vote, expel any pupil for immorality or for a 
violation of the regulations and rules established by the board, 
or when the presence of the pupil is detrimental to the best 
interests of the school, and this power is broad eriomrh to per­
mit them to expel a feeble minded pupil. 

March 31, 1911. 
MR. JOHN w. SMITH, 

Uoon Rapids, Iowa. 

DEAR Sm: This will acknowledge the_ receipt of your letter of 
the 21st inst. addressed to the attorney general, in which you 
request his opinion as to the right and power of your school board 
to expel a pupil from the public schools who is _ feeble minded and 
who has attended school five or six years and makes no progress 
and cannot get through the primary grade, and who, his teacher 
:says, is a· detriment to the school. 

The attorney general is not authorized by law to render an 
· -0fficial opinion in a matter of this kind, but I am directed to make 
' l'eply in a personal and unofficial way, as a courtesy to you. 

I 

\ : 

~-

!1 
" 

REPORT OF ATTORNEY-GENERAL 2U 

• 
Section 2782 of the code, among other things, provides that, 

·' The school board may, by a majori ty vote, expel any scholar from 
school for immorality or for a violation of the regulations or rules 

- established by the board , or when the presence of the scholar is 
detrimental to the best interests of the school.'' This provision of 
the code would seem to lodge sufficient discretion and power in 
the board of directors to expel the pupil in question under the 
facts which you set forth. 

The public sc:bool is not the place for a feeble minded child. 
The ]aw has made pTovision for such children and if, as you say, 
t he presence of this pupil is a detriment to the best interests of 
the school, it is ample reason and ground for the exercise of the 
power to expel given the board. 

I would suggest, however, that if the board determines to exer­
cise this power in this case, that it might be advisable to make that 
fact known to the parents of the child, which might induce them 
to withdraw the pupil from school, a.nd whatever publicity and 
odium that might attach from the expulsion by th<:i board would 
be obviated. 

I also call your attention to section 2823-a of the supplem~nt 
to the code, 1907, which makes it the duty of any parents havrng 
control of any child of the age of seven years up to fourteen years, 
in proper physical and mental condition, -to attend school, shall 
cause him to attend some public or private school, so you see that 
no person could be deemed guilty of violating the .c?mpulsory 
school ]aw if he withheld a child in the mental condition of the 
child you mention in your letter, and while the statute does not 
specifically prohibit the attendance in school of pers~~s not norm~l 
in mental capacity, yet, in any case where that condition makes his 
presence in school a detriment to the school , there can be no ~ues-

. tion as to the propriety of the board in exercising the power given, 

as above set forth. 

16 

Yours ve-ry truly, 
N. J . LEE, 

Special Counsel. 
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U!\"ITED S ·r .\ TE.5 ,'ENATOn - , \ PP01 ~ 1'Efl TO F11 .. r.. VACANCY- LEKGTH 

Of' TF:1D1.- \Vhert'.' thr,rc is a vncnncy in th e office of nited 
!states senator such rn can c.,· is fill ed by an appoiJ1tment at the 
ha nds of th governor . Such appointee will hold the offi e only 
un1 il th e vncrmcy is fi ll ed by th e succeedin g general assemb]y, 
nnd in no event heyonc.1 th e adjournm ent of such genera! as­
sembly. 

l\f1s AN NA ALTMAN, 

Russell , Jowa. 

April 6, 1911. 

DEAr{ ~ r i\D,\Jf: rrhis will :wk11owlcdg tl1 c receipt of your letter 
of the 4th inst. ncldresscd to th e attorney general in which you 
inquire if the tc1·m of Hon. Lafn.rctf e Youn g 11s senator in the 
eongresa has expired 1 and if not, when the same will expire. 

Answering your qu esti on l beg to in form you thnt Senator 
Young's term ha~ not y et ex pired. As yo u know, he was appointed 
by the governor upon the d 111.h of Senator DoUiver. In such a 
case th e appointm nt holds unti l the vacancy is fill ed by tJ, e next 
succeeding general nssembl,y nnd in no event beyond the adjourn­
ment of th e genernl a8!Jembly which convenes after bis ap1,ointment. 
The 1 gislat.n re now in session has thus far fail d to elect a senator 
to fill th e vacancy occasioned by tbe death of Senator Doll iver and 
if no election shall tnke place before the adjournment, Senator 
Young's tenure will end with U1e present session of U1e legislature 
and there would th r.n be a vacancy in the office. The governor 
under snch circumstances would not have the jurisdiction to make 
another appointment. 

As yon say, the constituti on does not provide for all of these 
contingencies anrl we must look to the federal statutes and to the 
precedents established in the Unit ed States senate in such cases 
for the law upon the qu estion. 

Yours very t ruly, 
N. J. LEE, 

Special C<>1msel. 
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DEPUTY AuotTOR- APPOi~T~IENT OF- A PPRO\""ED BY B OARD OF Su­
PER,VI P-Oll$.- lt i~ n()f necC'SSll l").,. tlrn t n county aud itor hnvc the 
approval of th e h<,nrd of the appoi1Jtment of a particular per­
son as his deputy. but h should lrnve the cnnsent of the board 
th at on or more clPJmti es he nppoint ccl. 

April 6. 1911. 

°MH. c. A. BRYf-:.ON, 

fown Pnlls, Iowa. 

D E.II< Sm: Your lclte1· of :\[arch 31st a ldre8!led to the attorn ey 
gen ernl li as been referred lo 111(1 fo r reply. Th e que ·tions on whi ch 
you desi re the opinion of this dcp:ll'tment, ns stated by you, n.re 
as follows: 

" 1st. llas the board of snpen~sors the right, as defin ed by the 
code, to refuse to confirm the appointment of: a dcpnty aud itor, 
ma.de by th· a1.1ditor t 

"2d. lf for any cause uo deputy andi tor is appointed , is it 
wi lh iu th e provinc·e of the auditor, though he may l,ave made 
one appointment, to rcfnsc to mnkc iwy further appoi ntment ? 

"3cl. In case no deputy has bee n nppointed has the auditor the 
ri ght. under the stntnte, to employ con tin.1wusly , or only tem.porar­
-ily, a clerk to perfo,·m the duti es of deputy nud itod 

"4th . If on ly temporarily, what period of time does that em­
brace,'' 

Ju answer to your first inquiry, will say that code section 481 
provides: 

"Each county auditor may, in writing, with the consent of 
the board of supervisors, appoint one or more deputies not 
holding n. county offi ce, for whose acts he sl1all be responsible 
nnd from whom he shall require a bond, which bond shall be 
approved by the officer who has the approva l of th e pr incipal's 
bond. and such appointment mny be revoked in writing, wh ich 
appointment and revocation shall be filed and kept in the 
auditor 's office." 

I do not think that a proper construction of this section requires 
the boa rd to confirm the appointment of a deputy, made by t he 
auditor, but rather, in the first instance, requires the consent of 
the board that one or more deputies may be appointed, and if the 
board has given its consent that one or more deputies may be ap­
pointed then the appointment may be made by the auditor with-
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out requ iring the consent of th e bonrrl to the selection of the par­
ticul ar ind.i vidunl chosen by the auditor as bis deputy. 

The answer to your second inquiry is to some extent covered by 
the answer to th e first. If th e board has given its consent that a 
deputy may be appointed , the appointment may be made by the 
aud itor at any time, even though be has attempted to make a 
previous appointment. 

Bearing upon your third inquiry, the same section of the statute 
provides: 

"In case no deputy shall be appointed, but on account of 
the pressure of business in his office the auditor is compelled 
temporarily to employ an assistant, he shal l file the bill for 
such service at their next regular meeting, and the board of 
supervisors shall make a reasonable allowance therefor." 

While the statute contempla tes that the appointment in such a 
case should be temporary and hence could not be said to be con­
tinuous, yet I am inclined to think that the length of time during 
which such appointment might extend would depend upon the 
length of time that the "pressure of business in bis office compelled 
the employment of such assistant, " and if in any given case the 
pressure of business in th e office compelled continuous employment, 
the board would be compell ed to make a reasonable allowance 
therefor under the statute. 

Your fourth inquiry is fully answered by what has been said in 
reply to the third. 

Yours very truly, 
C. A. Roee!NS, 

Assistant Attorney General. 

1 
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ILLEGAL VOTING- PENAl/l'Y FOR PROCURINO--I NTOXJ CATING LIQUOllS 

-LAW ENl'ORaEMENT.-Any person advising another to give 
an illegal vote is guilty of an indictable misdemeanor under 
code section 4922. One casting an illegal vote knowingly is 
guilty of an indictable misdemeanor und er code section 4919. 
It is the duty of the police officers, primarily, rather than that 
of the mayor, to enlorce laws relating to the snle of intoxicat­
ing Uquors. 

J\fR. WrLL H . HAGE"-'l)()RN, 

Colfax, Iowa. 

April 6, 1911. 

DEAR Sm: This will acknowledge the receipt of your letter of 
the 30th ult. addressed to the attorney general , in which you suh­
mjt the following questions: 

"1st. Wbat is the penalty for one who procures or counsels 
another to vote at an election who is not qualified to vote T 

"2d. Wbat is th e penalty for voting at an election when 
not qualified I 

"3d. Is it tl,e duty of the mayor or his police force to en­
force the provisions of the law relating to the sale of intoxicat­
ing liquorT 

"4th. If it is not the duty of such officer to enforce said 
law, whose duty is it I 

"5tb. If any such officer fails to do his duty in the prem­
ises, how may he be removed I'' 

Bearin g on the first question , I quote you section 4922 of ,the 
code: •' If any person procure, a id, assist, counsel or advise another 
to give his vote, knowing that such person is disqualified, he shall 
be fined not exceeding five hundred nor less than fifty dollars and 
be imprisoned in the county j ail not exceeding one year." 

With reference to the second question, I point to section 4919 
of the code, which provides that: "If any person, knowing him­
self not to he qualified, vote at any election authorized by law, h• 
shall be fined not exceeding two hundred dollars or be imprisoned 
in the county jajl not exceeding six months." 

Answering your third question, I have to say that it is not 
primarily the duty of the mayor to enforce the laws relating to 
the sale of intoxicating liquors, but it would be the duty of the 
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murshnl and police ofTie rs. Tl,is would nleo be lhe du ty of the 
sh eriff :ind his drpu li cs and of constables . City or town ma rshals, 
constab les, sheriffs and th eir dcputic~ nod police men of cities and 
towns ure pe:t(·e oflier rx nndt"r 1h C' sU1lut es 1 and the law pro\·ides 
thn t it is 1'11eir duty to se" to it. that. 11 11 the prov isions of chapter 6, 
t itl e XTr o( th e rode are fait hfully execut ed with in their respective 
jurisdiction, 1rnd when lhC' ,Y nr informed. or ha.ve reason to be· 
lievc that the la w hns been ,·iolntcd , and that proo f thereo f can be 
hnd, th ey shall fi le an iuformation to that cff r·t against the offend­
ing person. Any pence officer fnili ng to perform snch duty must 
pay a fin e of not less than ten nor more than fifty doll ars and a 
conv iction works n for fc itm c of his office. The chnpter Lhat I 
mention r clnt s to intox ica ting liquors. 

It is also tl,e duty of the connty a t torney to diligently enfor ce, 
or cnuse to be enforced in h is coun ty, all laws ,. lnti ng to the sale 
of intox ien1i11g liquor. 

\Vhat I ha ve said also answers the fou rth question. 

Answering your fifth quesiion wil l say that the law provides 
that any county attorney, sheriff, mayor, police oflker , marshal 
or constable, shall he r emoved from offi ce by th e d istrict court or 
judge, upon c.h nrges made in w ritin g and hearing thereunder f or 
the following ca uses: 

1st. For wi lful or habitual neglect or r efusal to perform the 
duties of his offi ce. 

2d. For wilful misconduct or maladministration in office. 

3d. For corru ption. 

4th. F'or extortion. 

5th. Upon convict ion of a felony. 

6U1. For in toxication o,· upon convi tion of being intoxicated. 

'l'h is law is found in chapter 78, laws of the thi rty-third general 
assembly, and the procedure for r emoving such officers for any of 
sa id causes is the,·e ful ly set for th. 

Yours very truly, 
N. J . LEE, 

Special Counsel. 
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BOARD or ·H EALTR.- The nrnyor Rnd city council in towns. nnd 
township tru. tees o f the township constitute the 1ocnl bon rd 
of hea lth . 

Dn. GEOROE }~. DECKER, 

Davenport, Iowa. 

April 7, 1911. 

DEAR Srn: I nm in receipt of your C'Ommunication of the 15th 
ultimo cl irec·t.ing nttcntinn to the confl ict betwee n section 652 supple­
ment to th e code. 1907. which provides in part that the ma.yor of 
each rity or town shall appoint a health phys ician ; and section 
2568 of the code, whi eh provides that the mayor and city council. 
or the trustees of any townsh ip. sha ll const itute a loca l boa rd of 
health within the l imi ts of snch towns 1 cities or township of which 
they are officers. whi ch boa rd shall appoint a com petent physician 
as its hcnlth office r, who shal l hold office durin g its pl easu re. 

I have been of the opi nion that better r esults would generally 
foll ow if the hoa rd was au thorized lo appoint, and I doubt very 
much if it was the intention of the legislature to repeal the provi­
sions of sect ion 2568 of the code. I th in k the error cr ept into the 
law when the general assembly was reorgan izing cities and towns 
without it hcing called to the atten t ion of any one that there was a 
conflic t. Section 2568 is more explicit than section 652 of the 
coJ e supplement. I am sending a copy of this let ter to llfr. Pope. 

Yours very truly, 
GEORGE CossoN, 

.4ttorn ey General of Iowa. 

B ,\.NKS-TAXATTON oP.-Gcnera l pt'OYisions concerning the t.axn.­
tion of banks discussed . 

April 11, 1911. 

!lrR. J. W . GRAY, 

Sioux City, Iowa . 

D E,\U Srn : In ncrordance with my promise, I nm writing you 
fu rther with reference to the matters i nquired about in your letter 
of March 31st. add ressed to the attorney general. Your in c1 uiries 
as stated by you are as follows: 

•' 1st. Is capital, su rplus and undivided earnings to be con­
sidered the fall value of stock of which 20% is to be taken as 
taxable value! 



248 REPORT OF ATTORNEY-GENERAL 

''2d. From said full value is all real estate owned by the 
bank to be deducted or onJ,y that part on or in which the bank 
is located? Of course I understand leasehold interests are 
considered as ownership, also the amount of capital invested 
in shares of stock of corporations owning only real estate. 
The point I wish instructions on is, is this intended to cover 
on all real estate or only that passed on or in which bank is 
located 1 

"3<1. Are any deductions to be made for government or 
Panama bonds? I was told by several, who took considerable 
interest in this bill,. that government bonds -are not to be de­
ducted in any case. 

"4th . In making up assessments, would it not be proper 
to assess 1mder the head of the bank, all the stockholders, list­
ing to each the number of shares owned and the value thereof, 
however treating and listing same as corporation stocks Y '' 

Your first interrogatory should be answered ju the affirmative, 
but it should be borne in mind in fixing the value of any share of 
stock, in any giYen corporation that the par value of such share 
is not necessarily its real or true value. A share of stock in some 
corporations is worth 50 cents on the dollar and some 20 cents on 
the dollar. 

In answer to your second question, will say that section 4 of the 
new law, proYides. in arrivfog at the total value of the shares of 
stock of such corporations, the amount of their capital actually 
invested in real estate owned by them and any shares of stock of 
e:orpomtions owning only the real estate, on or in which the trust 
company if; loeaJed, shall be deducted from the real value of such 
shares, and such real estate shall be assessed as other real estate, 
so that th£ rule should be to deduct not necessarily the real value 
of the real estate or its taxable value from the shares of stock but 
r ather as stated in the se-ction quoted, THE AMOUNT OF TIIEIR 
CAPITAL ACTUALLY INVESTED IN REAL ESTATE, ETC. 

In answer to your third inquiry, will say that there are no deduc­
tions to be made from the value of any share of corporate s1:ock, 
as otherwise ascertained on account of the fact that the capital of 
such corporation, or any part thereof, may be invested in govern­
ment securities of any kind. It is only where the corporation 
itself is sought to be taxed, rather than the shareholder, that these 
deductions are required to be made. The supreme court of the 
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United States in the case of the Home Savings Bank vs. Des Moine,, 
205 U. S., at p. 516, in passing upon this question used the follow­
ing language: 

'' Although the states may not in any form levy a tax upon 
United States securities, they may tax, as the property of 
their owners, the shares of banks and other corporations whose 
assets consist in whole or in part of such securities, and in 
valuing the shares for the purpose of taxation it is not neces: 
sary to deduct the value of the national securities held by the 
corporation whose shares ·are taxed. The right to tax the 
shares of national banks arises by congressional authority, but 
the right to tax shares of state banks exists independently of 
any such authority, for the state r equires no leave to tax the 
holdings in its own corporations. The right of such taxation 
re$ts upon the theory that shares iu corporations are property 
entirely distinct and independent from the property of the 
corporation.'' 

Replying to your 4th inquiry, J can see no obje~tion to havi:1g all 
bank shares and other corporation stock, held m any particular 
bank or trust company, listed in a place by itself for the purpose 
of convenience and for the purpose of enabling the books to be 
balanced as suggested by you, but care. should be exercised, and 
the assessment made in such a way as to show beyond question that 
it is made against the individual stockholder and not against the 
bank, for if it conld be construed as an assessment ·against the bank 
the tax w-ould be illegal and unauthorized, unless the govern­
ment securities were deducted as hereinbefore explained. 

I would further suggest in reply to that phase of your lett.er 
which inquires, whether real estate dedu~ted should be _at its 
assessed value or at the value at which it 1s held and carried by 
the bank, t.hat in any given case in which you are unable to deter­
mine the exact · amount of capital invested in the real estate, that 
then the deduction should be made on the basis of the assessed 
value as reqnire<l by code section 1324. The law as finall! 
amended was pubfoihed in the Des Moines Capital of dat.e April 
8th, and also in the Register and Le-ader about the same time and 
you can doubtless secur,e a copy, in order to have the exact lan­
guage before you. 

Yours truly, 
. c. A. RoBBINS, 

Assistant .Attorney General. 
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QuARANTINE--How EsTABLISHEo.-Notice must be served as pro­
vided by rule 2 of the state board of health in order to estab­
lish valid quarantine. 

April 11, 1911. 
Mn. A. C. JOHNSTON, 

Ida Grove, Iowa. 

DEAR Sm: Yours of the 4th instant addressed to the attorney 
general has been referred to me for r eply. 

Your first question is: 

'' Is the failure to serve the written notice provided by rule 
2 of t he state lJoard of health, sufficient to invalidate a quar­
antine?'' 

This question seems to be answered in the affirmative by our 
supreme court in the case of 8tate of lmw vs. Kirby, 120 Iowa, 26, 
where it is held that a person by consenting to a quarantine without 
notice may waive the notice of an infectious disease required by 
statute, but where the notice is not given t here can be no prosecu­
tion for disobeying the order establishing the quarantine. 

Your second question, after referring to the facts stated and 
shown in the copy of the letter enclosed by you, is: 

"vVas Mr. Todd guilty of knowingly subjecting other people 
to contagion 1" 

'I'hc statute, code section 2573, reads: 

'' Any one so offending, or knowingly exposing another t.o 
infection from any contagious disease • • • • shall be 
liable for all damages resulting therefrom and guilty of a 
misdemeanor." 

I take it from the copy of letter enclosed that at the time Mr. 
Todd left the premises in supposed violAtion of the quarantine, 
that you would be unable to show that the persons at the premises 
were in fact infected with the disease at that time, while you 
would he able to show that they were infected on the 16th day 
of March at the time ·when Dr. Houlihan visited the Todd home· 
yet they would bri able to show by the other physician who visited 
the premises three days later and was unable t.o say whether the 
children had scarlet fever at that time, and furthermore, the de­
fend1rnt 'l'odd, as you stated in your letter, was disinfected by 
Dr. Karterman, as were also the premises, and if he were in fact 
di;;infected, it would be difficult to imagine how he could subject 
another person to contagion by going about the country. 
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In the case of In re Wn1. H. Smith, et al., 146 N_ Y., 68; 28 L. 
R. A., 821, it was held that where a person was in a. position and 
had the opportunity to become infected with small pox, tha.t fact 
alone would not show that he bad been exposed to that disease so 
as to justify his detention in quarantine where he refused to be 
vaccinated, the court saying in connection with the matter: 

"Like all enactments which may affect the liberty of the 
person, this one must be strictly construed; with the saving 
consideration , however, that, as the legislature contemplated. 
an extraordinary and dangerous emergency for the exercise 
of the power conferred, some latitude of a reasonable discre­
tion is to be allowed to the local authorities upon the facts 
of a case.'' 

EveU: though the defendant may be technically guilty of a viola­
tion of this statute, yet it seems to me it would be difficult for you 
to find a jury that would. convict where, as you say, you are unable 
to trace any case as having arisen by reason of coming in contact 
with the defendant while at large in violation of the supposed 
quarantine. 

Yours very truly, 
c. A. ROBBINS, 

Assistant Attorney General. 

VETERINARY SuHGEON-DUTIES 0}'.-There is DO statute requiring 
veterin•ary surg·eons to report diseased animals to the state 
board of health. 

MR. JOHN W . Cnow, · 
Minden, Iowa. 

April 12, 1911. 

·DEAR Srn: Your letter of April 5th addressed to the attorney 
general has been referred to me for reply. You make the follow­
ing inquiries wit,h reference to tubercular ca.ttl,e: 

'' 1st. Is it optional with the veterinarian, who tests the ani­
mal and finds it diseased, to report it to the sta.te board of 
health or does the statute compel the veterinary surgeon to 

do soY 

"2d. What are persons .who have such animals required 
to do in the ma,tter of disposing of them.'' 
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In reply to your first question, would say I know of no law 
requiring a veterinarian to make any such report. Code .supple­
ment gection 25~3 makes it t he duty of local boards of h ealth upon 
the appearance of any contagious or infectious disease among domes­
tic animals to n otify t he state veterinary surgeon. Said section 
points out the duty of the state veterinary surgeon in such cases, 
.but this . does not apply to other veterinary surgeons. 

· Replying to your second inquiry, will say there is no statute 
requiring or preventing persons having such animals to make any 
·particular dispositfon of them, except that it is provided by the 
following section 2534, that such stock may be destroyed under 
the opinion of the state veterinary surgeon where the public 
safety demands it. 

Yours truly, . 
c. A. RoBBINS, 

Assistant Attorney General. 

PARK BoARD.-A park board may establish a play ground an.d fur­
nish muITTc and pay for the same from the park funds. 

MR. HARRY E. HOPPER, 

Indianola, Iowa. 

April 13, 1911. 

DEAR Sm: Yours of the 5th inst. addressed to the attorney 
general has ~een referred to me for reply. The questions pro­
pounded by you are: 

Is it legal for the park board to hire a band to play on the 
park grounds and to pay for same from th~ park funds Y 

Has the park board any authority to make ~nd maintain a play 
ground on the park grounds or any other place in the city and use 
the park funds for same T 

Has the park board any authority to park any other place in 
the city, such as the grounds adjoining the railway stations be­
sides the grounds set aside for park purposes Y 

The powers of park commissions in cities of your class, are 
specified in section 861 of the code, which provides as foilows: 

11 They shall have exclusive control of the parks of the eity 
or town, and shall manage, improve and supervise the same; 
they may use the 'park fund' for improving avenues there-
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to; they may appoint one or more park policemen and pay 
them out of said fund, and may do all things necessary to 

· preserve such parks. They . shall keep, and make annually 
to the council , a full account of their disbursements, and 
all orders drawn on such fund shall be signed by at least 
two of their number.'' 

These powers may be to some extent extended, especially with 
reference to the disbursement of the funds by section 862-b of t11e 
code supplement, which reads as follows: 

"Said fund so appropriated shall be expended under the 
direction of a committee of three persons, consisting of the 
mayor, one member of the council appointed by the council, 
and one resident property owner of such city or town ap­
pointed by the council, which committe.e shall receive no com­
pensation for their services. '' 

Under the provisions quoted, I am inclined to the view that 
your first and second interrogatories should be answered in the 
·affirmative -and that the expenditure for such purposes with the 
-approval of the council, would not be an unwarranted diversion 
of the funds. 

Your third interrogatory presents .a quegtion of more serious 
doubt, and nnlrss the other grounds sought to be parked by the 
board may be such as could fairly be held to be an avenue leading 
to the park, within the meaning of section 861, they would be 
.unauthorized to expend the park fund in the improvement of 
such other grounds as you mention in your third interrogatory. 

Very truly yours, 
c. A. RoBBINS, 

Assistant Attorney General. 
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FOREIGN CoRPORATIONS--ANNUAL FEE.-A corporation for pecu­
niary profit, other than one organized for the purpose of carry­
ing on a mercantile or manufacturing business as clearly de­
fined and rcl'!trictRd by its articles of incorporation, must pay 
the annual fee provided for by chapter 105, acts of the thirty­
third general assembly. 

BLYTHE, MARKLEY, RULE & SMITH, 

Mason City, Iowa. 

April 14, 1911 

GENTI,EMEN: Yours of the 11th inst. addressed to the attorney 
general has been referred to me for reply. 

Your inquiry is as to whether a foreign corporation engaged in 
the rnanufactn r ing o usiness is obliged to file annual report and pay 
annual fee as required by sections 1 and 3 of chapter 105 of the 
ads of the thirty-thfrd general assembly. 

Code section 1637 was, by chapter 104 of the acts of the thirty­
third general a.;sembly, amended so that it now reads: 

'' Any corporation for pecuniary profit, other than for 
carrying on mercantile or manufacturing ,business as clearly 
defined and restrict ed by its articles of incorporation, author­
ized under the laws of another state • • • • shall file 
with the secretary of state a certified copy of its articles of 
incorporation, duly attested by the secretary of state in whose 
office the original articles · were filed, • • • • and re­
qniring the issuance i:o such corporation of a permit to trans-
act business in this state. l l . 

I ain inclined to think that sections 1 and 3 of chapter 1'05 of 
the acts of the thirty-third general assembly, to which you refer, 
and which provide for the annual report and the payment of 
an annual fee· by' corporations, only apply to such. corporations 
as are required by section 1637 as now amended, to obtain the 
permit referred to in section 1637. 

It will be seen, ho·wever, that corporations carrying on mercan­
tile or manufacturing b11siness, as clearly defined and restricted 
by its articles of incorporation, are exempt from the necessity of 
ohtaining such permit and hence would be likewise exempt from 
riuiking the annual · report and from payment of the annual fee. 

I understand, through a conversation had with the secretary 
of state, that the conertruction placed upon these statutes by his 
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dep artment is in harn1-0ny with the views her~in exp,~'s~cl. hnt · 
that it is not a question of the kin<l of business that th e particular 
corporntion is engaged in that enti tles it to the exemption from ob­
taining annual r eport and· payment of annual fee ; in other words, 
even though its business as carried on may be strictly that of 
manufacturing or of mercantile business, yet if t he articles of 
incorporation would permit of its doing other business it would 
not be exempt, and in order to obtain the exemption, it must 
be restricted by its articles of incorporati on to the class of business 
mentioned, viz., mercantile or manufacturing. 

You will understan<l that this department is not at liberty to 
furnish official opinions except to state. officers, and that what has 
been said in the foregoing is simply the personal views of the writer. 

Yours truly, 
C. A. RoBBINS, 

Assistant Attorney General. 

CITIES AND TowNs-PoPULATION OF-How DETERMINED.-The pop­
ulation of a city or town is determined by the last preceding 
state or national census. 

April 14, 1911.. 
l\1:R. s. J. RICE, 

Scotch Grove, Iowa, 

DEAR Srn: I am in receipt of your communication of the 12th 
instant requesting to be advised (1st) as to whether a general 
consent petition to sell intoxicating liquors may be based upon 
the poll books of a special or municipal election; (2nd) as to 
whether prisoners at the reformatory ma.y be counted as citizens 
in making up the twenty-five thousand population. 

Replying to your first question I have to advise that wherever 
a city is an entity itself for the purpose of selling intoxicating 
liquors, the law says that the general consent petition shall be 
based upon the last preceding election, which would include a 
regular municipal election and possibly a special election, but upon 
this question the court has not expressed itself. 

The answer to your second question is determined upon the 
population of the city of Anamosa as shown by the last preced· 
ing state or federal census. Upon application to the secretary 
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of state you may secure the population of your city as shown by 
the last federal census. 

Very truly yours, 
GEORGE CossoN, 

Attorney General of Iowa. 

INCOMPATIBLE OFFICES.--The office of library trustee and that of 
chy councilman are incompatible and .cannot be held by the 
same person at the same time. 

MR. w. P. PAYNE, 
Nevada, Iowa. 

April 15, 1911. 

DEAR Sm: This will acknowledge receipt of your letter of the 
6th inst. add ressed to the attorney general in which you request 
his opinion as to whether th_e same person may hold the office of 
city councilman and that of library trustee. 

There is no express provision in the constitution or laws of 
this state forbidding the same person holding both of said offices, 
and it becomes a question then of whether the two offices you 
mention are incompatible under the rules of the common law. 
If they are incompatible, then they may not be held by the same 
peraon and an acceptance of the office of councilman in the case 
you mention would have the effect of creating a vacancy in the · 
office of library trustee, as in the case you submit the person 
was holding the office of library trustee when he was elected . to 
and accepted the office of councilman. 

Without going into a lengthy discussion of the rules of law . 
applicable to the question submitted, I am of the opinion that 
the offices of library trustee and city councilman are incompatible 
under the common law, and may not be held 1by the same person. 
Where there is no express provision, the true test is whether the 
two offices are incompatible in their natures, in the rights, duties 
or obligations connected with or flowing out of them. Offices are 
incompatible or inconsistent when they cannot be executed · by 
the same person; or when they cannot be executed with care and 
ability; . or when one is subordinate to or interferes with another; 
or where the office is under the control of another; or when the 
holder . cannot, in every instance, discharge the duties of each. 
It has also been stated by the courts that the .incompatibility , 
which shall operate to v·aeate the first office exists where the na-
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ture a.nd duties of the two ·offices are such as t o render it improper 
from considerations · of public policy for one pez:gon to r eta in 
both. One writer has sai.d that the test of incompat ibil ity is the 
eharacter and relation of the offices, as where one is subordinate 
to the other, .and subject in some degree to its revisory power or 
where the functions of the two- offices are inherently inconsistent 
or repugnant: . It has :been held that all officers wbo have the 
~ppointing power are disqualified for appointm ent to the offices 
to which they may appoirit, and that the question of incompati­
bility is to .be determined from the nature and duties of the 
two offices and not from a possibility or even a probability that 
the. incumbent might duly perform the duties of both. 

Applying these principles and rules t o the case you submit, 
there can be no question but that the op inion already expressed 
is the law. I find from an examination of the law r especting 
the powers and duties of library t rustees and that of town and 
city councilmen, that tliere would in many instances be a conflict 
in interest and duties. I shall not en deavor to mention all of them. 

Section 727 of the supplement to the code, 1907, provides that 
ci ties and to,vns may receive, hold or dispose of any and all gifts, 
donations, devises and bequests that m ay be made _to them fo:r the 
pu r p ose of establ ishing, increasing or improving free public 
librar ies · and tha.t when·. the conditions · of such gifts, donations, 
clevises and bequests have once been accepted by the city ·or town 
council : the . perfm:mance ·of such conditions may be enforced at 
the instance of° th e library trustees by mandamus o~ by other 
;proper proceedi_ngs. · · 

. ,i\T e .. ca.n read_ily see from this that a city council, after having 
accepted the con ditions upon which such . a devise, gift or bequest 
~ias been mad<;i for said purpose, may refuse t o perform the con­
dit ions and in ·order that the city might avail itself of the henefits 
of any such gift or bequest, it might be necessary for the library 
.trustee::, ,by appropriate action to compel the performance of such 
conditions and ,we would then have the incongruous situation . qf 
·a person \vhile ~~tinlt. as . library trustee ':maintaining an· action 
:~gainst himselr' whil~ . ac.ting as city councllman. - _ · · ' 

• : 'l_ 

Another instance of _· conflicting interest results in the case. of 
removal of library trustees .. · U.ode.r the law, the officers or board 
or body. making the appoi:litme:nt has the power of removal, and 
libr~ri7 tru~tees b~i_n~ ; ~i?,RO.i~ted by the mayor, by and with the 
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approval of the city council , a member of the city council might 
be called upon to pass upon the qu(?stion of his own r emoval. 

Very truly yours, 
N. J. LEE, 

Special Counsel. 

Hoo CHOLERA SERUM FuNo--PAm TO SuccESSOR.-Any fund on 
hands at the expiration of the term of office of the state vet­
erina-rian derived from sale of hog cholera" serum should be 

· turned over to his successor in office rather than into the 
state treasury. 

DR. PAUL 0. KOTO, 

City. 

April 17, 19'11. 

DEAR Srn: Your letter of the 14th addressed to the attorney 
general has been referred to me for investigation and reply. 

You ask for an opinion as to the proper disposition to be made 
of the funds in your hands, arising from the sale of bog choiera 
serum, and whether it is your duty to turn the balance over to 
your successor, the executive council or the state treasurer. 

. The statute provides: 

'' The receipts from the sale of serum and from salvage 
shall be used by the director of the laboratory to promote the 
work, and he shall file with the executive council a separate 
official and itemized statement of all such receipts and ex­
penditures i~ lieu of turning such receipts · into the state 
treasury, as provided in section one hundred and seventy-d 
(170-d) of the sripplen;i.ent to the code 1907. The director 
of the laboratory shalJ issue receipts for all money received 
by him 11nd shall annually file with the · executive council a 
complete statement of all moneys received by him or expended 
in the equipping and conducting of said business.,, 

I am clearly of the opinion that it would be your duty under 
this statute to turn over to your successor any balance in your 
ha~ds at the expiration of ~our .term of office, take his receipt "for 
such balance, and let the same, or duplicate thereof, accompany 
'the statement ·require1l to he filed with the executive ·council. 

Yours truly, 
. 0 . .A.. Ro:eaiNs, . 

Assistant Attorney Ge11,~rai . .. 
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STATE AGENTS-EXPENSES OF WHILE ATTEN DIN G C ONFERENCES-­

How PAm.-Where the board of control under section 2692-b 
of t he supplement to the code requires 0f state agents that 
they attend conferences of people enga.ged in similar work, 
their expenses while attending such conferences may be paid 
from chapter 134, acts of the thirty-fourth gemiral assembly. 

BOARD OF CONTROL, 

Building. 

April 18, 1911. 

GENTLEMEN: You.r Jetter of April 12th addressed to the at­
torney general has been referred to me for investigation and 
reply. 

" After quoting from senate file No. 293 of the acts of the thirty­
fourth general assembly, you state the question on which you 
desire the opinion of this departmE'.nt as follows: 

"We desire to know whether it will be legal for us to authorize 
the. payment : from this fund of $5,000.00, when the bill shall be­
come a law, of the actual expenses of state agents to attend con-. 
ferences of people engaged in their work or in similar work, as for 
example, the State . Conference of Charities and Correction and 
the National Conference of Charities and Correction.'' 

Sect ion 2692-a of the supplement to the code provides for the 
appointment of state agents fol' the soldiers' orphans' home and 
for the industrial school. 

Section 2692-b of the s11pplement to the code provi(les: 

'' Th~ duties . of the agen~s shall be as . prescribed py la.w 
and. by the .board of .control." 

Without quoting further from this section, it is sufficient to 
ffay that it prescribes additional duties, but does not make it the 
duty of such agents to attend confere1:1ces such as Y_OU mention 
in your inquiry. · 

I think, howe~er, that the board of control, under the authi;irity 
given in that portion of the section above quoted, might pre­
scribe it as ·the duty of such agents to attend such st~te conferences' 
as · are mentioned in your inquiry, and, such .other gatherings as 
might be helpful · to.them, -and that if such -an order were .·made 
prescribing it .to be their duty to attend · these conferences, then 
it would be Je1Zal for the board o·f c'Ontrol ,to authoriz~ the ·pay-
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ment of t beir actual expenses while attending such _con~erences, 
from the $5,000.00 appropr iation referred to in your mqm ry. 

In the absence of an order of the board authoriz in g or requir­
ing state agents to ~tlend such eonferenccs. the question pre­
sented would bt' one of some doubt an d uncertainty, but this doubt 
snd uneer ainty would be r eadi ly avoided by making 1he order 
or requireroeot above suggested. 

Yours very trnly, 
c. A . RoBBl!<S, 

Assi,ta11 I A ttorney Gene·ral. 

0 P'l'OllETRlSTS- R.lGllT TO P RACTJCE.- Oue who has practiced op­
tomet.rv in Io"'a continuously for five years and thereafter 
left the stale an d became a r esident of Kebraska upon re­
establishing his residence in this stale is en t itled to pr actice 

...-i thi n this state. 
April 19, 1911. 

MB. G. S. Dus t.AP, 
Siou:t City , Iowa. 

DEAR Srn: In re.ply to youra of March 6th with reference to 
question lated by you as follows : 

" A man who has practiced optomdry in Iowa ten years, 
then !a!.-ing up bjs residenoo jn l\ebraska, r e,;idjng th.ere two 
years~ secu ring the exemption from examinat ion by making 
sworn affida,~t;; that );ebraska is his residence, theu after 
our optomet ry law was passed. but before it had gone into 
effeoC he ag,,i n returns to Iowa, claiming to be a bona fide 
resident of Io ,n11 making sworn affidavits and asking an ex­
emption from examination here. ·what I want 1o know is this : 
DiJ 11,;s mnn lose his rights of residence in Iowa when be 
became a resident of Nebraska, an d can a man become a 
bona fide r e. ·ident of !own in three or fou r months and claim 
th<> privi leges of same within the mean ing of section 6 of 
the optomet ry law ! " 

will say tl,at tl1e latter part of the sect ion r eferred to provides : 

" but any peMIDn who is a bona fide, r esident of Iowa, who 
eh all have continuously engaged in the practice of optometry 
for more than five yeara in the state prior to the passage of 
t his net, shall (upon submitting proof C5f same) , he en titled· 
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to receive from said board a li cense -to practice 1Uld a eor tifi­
~ate of exemption from exam ination.,, 

Now while it is t rue th at the party would lose his residence by 
removin g from Iowa to Nebrnska, yet. if he in good faith returned 
in tending to become a resident o f Jowo, he would regain such 
residence in this sta te. nnd it will be ol1served that the stntute 
does not requ ire that the rcs iclcnce shonlcl haYe existed fo r any 
spec.ifierl length of timP. Tt is the fi \' e years ' co.utinuous practice 
in the sta te and not th e five years' r esidence that gives the party 
th e r ight to -exemption, and t he statute does not i-cq nire the five 
years ' practice to have been imm ediately prior to the passage of; 
the act, henc(' it is my jud!!'m cnt tlrnt in the. case stated by you, 
if the par ty was a bona fid e resident a t the t ime of making his 
applica tion and had pract.i eed within the state for five years con­
tinuously at any t im e prior to the passage of the aet , that he 
would be enti tl ed to the exemption provided by the act . 

Yours truly , 
c. A . RoDBlN S, 

Assistan.t Attorney General. 

H U NTING AND FISRfNG-ON O VE RFLOWED L,\.NDS.-No person would 
have th e right to hunt or fish on lands of another wi thout his 
consen t even though over flowed lands, nor would he have a 
r ight to cut fences wh ich may be erected acroSB non-navigable 
1,treams. 

l\lR. J . l\f. ZIM MER, J . P ., 
Centerville, Iowa. 

April 20, 1911. 

DEAR Sm: Yours of April 19th , addressed to the a ttorn"y gen­
eral, has !Jeen r eferred t o me for r eply. 

In my judgment, no person would have a right to hunt ·or fish 
on the lands of another wi thout hi s consent, even though such 
lands were overflowed lands, nor would any person have a right 
to. cut fences which may be erected across non-navigable streams. 
If a fence were constructed in a way to hinder the free passage­
tay pf fi sh up or down, it might constitute a nuisance which any 
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person would have a right to abate, but there are not many 
fences constructed across streams that would have this effect. 

Yours very truly, 
c. A. RoBBINS, 

Assistant Attorney General. 

TEMPERANCE BEER.-Temperance beer is an intoxicating liquor 
if it cqnta.ins alcohol. 

THE ROYAL BREWING COMPANY, 

Kansas City, Mo. 

April 21, 1911. 

GENTLEMEN: I am in receipt of your communication of the 
17th instant requesting copy of the local option laws of Iowa. 

We have no copies in pamphlet form. Relative to the sale of· 
temperanee beer, I have to advise that our supreme court has held 
that the sale of any liquor as a beverage which contains any per 
cent of alcohol whatsoever, regardless of whether the same is in­
toxicating, and regardless of whether it contains sufficient alcohol 
as to require federal stamp, is in violation of law. 

See State vs. Colvin, 127 Iowa, 632; 

Sawyet· 1,•s. Botti, 124 N. W., 787. 

Yours very truly, · 
GEORGE CossoN, 

.Attorney General ' of 1owa. 

ScHoor.s--TUITION.-Under chapter 146 of tbe acts of · the thirty-·_ 
fourth general assembly a district may offer a two year high 
school course and, may recover fro.J.D. the home district of pupils 
taking said work 'tuiti~n therefor. ,. ' . 

IldN: A.; M. DEYOE, ·. , 
Building. 

April 22, 1911. 

DE~ Sm: . Complying . wi1;h your request" I have ~xa:iµined 
house file :No. 101, an~ am · inclined to the view that the. state ,aid 
Qf $50(t00 per annum provided fo~ ,in section 4, should be lim-· 
ited to schools where the training provided for in section 2 of said 
act is had in the eleventh and twelfth grades of such schools and 
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that the statute is snfficie.ntly elastic to permit of t he introduction of 
the training in the p0st-gr aduate course or city training class men­
tioned in the letter of Mr. Harris to you. 

If the training, however , were introduced in the ·eleventh and 
twelfth grades, there probably would be no objection· to the post­
graduates taking the training in such grades provided it was also 
open to the regular pupils of the eleventh and twelfth grades. 

Yours very truly, 
C. A. ROBBINS, 

Assistant Attorney General. 

REGISTERED NURSES-UNUSED FUNDS-How DISPOSED OF.-There 
is no provision requiring the balance on hand· in the nurses' 
fund to be turned over to the state treasurer as is usually 
provided with reference to other funds, and until such pro­
vision is enacted,. the funds should remain intact and be a 
continuous fund. 

April 26, 1911. 
DR. . GUILFORD H. SUMNER, 

Secretary St~te Board of · Health. 

DEAR Sm: Yours of the 20th inst. addressed to the attorney 
general has been referred to me for investigation and reply. You 
:refer to ~ha.pter 16-D. and st~te the question upon which you de­
sire the opinion of this department as follows: 

· , '; As, this chapter which relates to registered nurses does 
not provide· that unused moneys shall be turned into ·the state 
treasury on the 30th day of June of each year, and there 
being no general statute making this requirement, I believe 
the .stiate audit.or's office is in error when, on the 30th day 
of June, 19101 $1,350.96 were charged off, or in other words . 
this amount_ was ·taken from the credit of the nurses' account 
and turned into the state treasury. 

" The secreta17y of . the Iowa State Board of Health desires 
to know .if this .was legal and .proper. The sec~ry believes 
that thi~ amount should have remained to the credit of the 
nurses' . ac~un.t and been made -available' for legitima~ ex­
~en:aes pf ' the' nurses'. department." ' 

, I .Section 170-d pl'QVides: ' 
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'' That alJ boards, commissions, departments and officers of 
state, elective or appointive, shall turn into the state treas­
ury on or before the fifteenth day of each month all fees, 
commissions or moneys collected or received during the pre­
ceding calendar month, with an itemized statement of sources 
from which received; and shall also file with the auditor of 
state a duplicate of such statement.'' 

Sec·tion 170-f of the code supplement provides: 

"The treasurer of state and auditor of state shall each 
keep an account . of the .moneys paid in under · the provisions 
of this act and where th~ J~!'I" !19W provides, or may hereafter 
provide, that the amounts allowed for per diem and expenses 
shall be limited to or paid from fees collected, the auditort-s 
warrant shall be drawn against the funds rea1ized from such 
fees ·and shall not exceed the amount thereof." 

These sections, however, would not authorize . the t~ansfer of 
moneys in one fund to another fund .or to the "state t~easu~y gen­
erally. An examination of the statutes governing the ~atter of 
accounting for . fees derived in a similar way might throw some 
light upon th{' ()nestion. Section 2575-a44 · of the· -code srip.ple­
ment, after providing for the · payment of · the compensation of 
_the members of . the 'board of. iyedica1. examiners, the secretary, 
expense:S, etc., further _provi<;les: · ·. · · · 

. J • . •·• 

' ' Any balance of said funds remaining shall be turned 
over to the state treasurer , for the use .c,f the state.". '. ; ... '. _· 

Section 2583 of the code supplement, after providing for like 
.compensation and . expenses, :provides: · 

"Any balance of said funds remaining shall be turned over 
to the state treasurer for the use of the school fund." · 

. Section 13 _of chapter 167 of the acts of the thirty~third gen­
.eral ass~mbly, relating to the practi<!e of optometry, wherein the 
f:es provided for are similar and paid out in a .similar w~y~ pro-
vides: ·· 

. "All unappropriated funds a~isJng -'under this act shall 
be ~ccounted for an9- tur.ned i_n~~ the state treagµry ·'.oil June 
30th, of each year:'' · · · : · ·, 

The chapter to ;hich you_ refer .~o~t~h:~s .. DO simil~.r provision 
and no provision whatever that specifically · authorizes a~y un­
used portion of the nurses' fund to be t~an~f~rred°: to , .. th~ t'fitate 
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treasury,- and while the same reasons for turning such surplus 
into t~e state treasury would exist in this case · as exist in the 
other rnsta.nces r eferred to where there is provision for the sur­
p lus being turned in and while it is doubtless an :oversight on 
the pa.rt of the legislature, yet the fa ct remains that the legisla­
ture h as failed to provide that any unused portion of said funds 
should be transferred to the general treasury, and until it does 
~o provide the moneys properly going into this fund should remain 
t herein, except as paid out on warrants properly dra~ aga.inilt 
the same, _and if any erroneous transfer, such as you indicate has 
been made'. it would be proper to restore such money to the p;oper 
funds. · 

Yours very truly, 
C. A. Rom~ms, 

Ass·istan,t A ttor,ney General. 

RoAD FuNns--TAx LEVY.-Under subdivision 1 of section 1528 
of the supplement to the code, township trustees may, since 
the enactment of chapter 96, acts of the thirty-third general · 
assembly, levy six mills. By section 1530 of the suppleme~t 
to the code, as amended by chapter 97, acts of the thirty-th:i,rd 
general assembly, it is mandatory for the board of supe~. 
visors to levy a tax of not more than one mill on tbe dolla.r 
for county road fund. Section 1 of chapter 97, in using 
the term '' general township fund,'' has reference to the fund 
which the trustees are required by section 1529 to' set apart 
for the purpose of ·purchasing tools, ete. 

MR. 0. w. WITHAM, 

Greenfield, lowa. 

April 27, 1911 .. 

DEAR Sm: Your letter of the 14th inst. addressed to the attor­
ney general has been referred to me for investigation and reply, 
and I have delayed answering in order to have before me the 
uew Jaw with r eference to dragging the public highway, known 
as house :file No. 46, which I : thought had some bearing on the 
quest.io~. I enclose you a copy of this new act, which is now in 
force, and by section 2 you will observe that it is provided that 
a one mill levy shall be made and the proceeds expended only 
for the_ purpose of dragging the road within the township. This 
levy is to be made by the township trustees. 
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In addition to this new matter, your question in brief is, what 
levy may lawfully be made under sections 1528 and 1530 of the 
sup'plement to the code as amended by chapters 96 and 97 of the 
acts of the thirty-third general asse~bly. 

Subdivision 1 of section 1528 provides for a levy by the town­
ship trustees of not more than four mills on the dollar. By sec­
tion 5 of chapter 96 of the acts of the thirty-third general as- . 
sembly, the words "four mills" are changed to "six mills." 
Subdivision 2 of section 1528 remains unchanged and provides 
that the trustees may certify to the board of supervisors their 
desire for an addit ional road tax of not to exceed one mill to 
be levied in whole or in part by the board of supervisors as 
hereinafter provideil. Section 1530, as amended by section 1 
of chapter 97 of the ac;ts of the thirty-third general assembly 
makes it mandatory for the board of supervisors to levy a ta~ 
of not more than one miJl on the dollar of the assessed value 
of .the taxable properbes in the county for the county road fund, 
and on written petition of the majority of the freehold electors 
of any township, the said board may levy an additional mill in 
said township to be expended by the board of supervisors on 
fhe roads in the township where levied. This same section does 
~-ot require, but permits the board of supervisors to levy an addi­
tional tax of not more than one :;nill on the dollar, to be known 
·as the county drainage fund. The latter part of this section 
provides that the board of supervisors shall levy s~ch additional 
sum for the benefit of such township as shall have certified a 
desire for such· additional levy, as provided for in section 1528, 
and while prior to the enactment of this clause, the board of 
supervisors under subdivision 2 of section 1528 might have levied 
one mill or less of the amount rE>qu:ired, yet since the enactment 
of this clause I am inclined to believe that the board is required 
to levy the amount certified, not excE>eding of course the one mill 
authorized to be so certi:fied. All these provisions could be har­
monized were it not for the last three lines of section 1 of chapter 
97 above referred to. They provide: '' The amount for the 
gen~ral township fund and the county road fund and the county 
dramage fund shall not exceed in any year six mills on the 
dollar.'' As we have already seen this same section provides for 
a county road fund of one mill, which-. must be levied the county 
pver, ahm for a road fund which may be levied in certain town­
ships when petitioned for, but it will be observed that this fun<l 
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is not designated as the county road fund, also that the board 
may levy a tax for the county drainage fund, which if levied 
would be levied the county over. 

There can be no question as to the meaning of the term '' county 
drainage fund'' as used in the last lines of this sect.ion above 
quoted, it must refer to the drainage fnud above provided for. 
The county road fund, as therein nsed, must have reference to 
the fund of one mill, which is to be levied the county over, and 
not to the one mill levied in certain townsl1ips when petitioned 
for. The meaning of the term "general. township fund" as used 
in the last lines of .this section above quoted :is not very clear. 
If it refers to the tax provid.ed for -by subdivision one of section 
1528, then manifestly, if a drainage fund of one mill had been 
levied and a county road fund of one mill had been levied, the 
six mill levy provided for by said section 1 as amended would 
necessarily be reduced to four mills. 

By reference to section 1529 of the code you will observe that 
it is provided that the trustees shall set apart such portion of the 
tax provided in the preceding section as may be necessary for the 
purpose of purchasing the tools and machinery and paying for the 
guide boards mentioned therein, and the same shall constitute .a 
"general township f imd." I am inclined to think that this fund 
is what is referred to by the term "general township fund" found 
in the latter part of section 1 of chapter 97 of the acts of the 
thirty-thiril general assembly, and construing all these eta,tutocy 
provisions together I am inclined to the view that it :is the duty 
of the trustees under section 1529 to set apart, not. a certain speci­
fied amount of money which shall constitute the general township 
fund, but a "portion of the tax provided in the preceding section". 
This tax as we have seen was four mills but has been increased to 
six by section ·5 of chapter 96, (the evident purpose being to allow 
~n additional two mills in order to provide for the destruction of 
noxious weeds in the public highway). In other words they sho~ld 
set off a certain number of mills of the levy to constitute the general 
township fund. For example: If a given township should levy 
the six mills provided for by subdivision 1 of 1528, as amended, 
imd set off four mills cif this levy as a general township fund, and 
sbou'ld the county· supervisor order the additional mill known as 
county road fund for the entire county and the additional mill for 
county drainage fund, still the sum total of the levy for general 
_to.wnsliip fund, county ,ro~d . fund and county drain~e fu,nd fo~ 
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ihat township . wouid only be. six mills or tlie limit provided for in 
the last .lines .of section l or' chapter 97 above quoted, and in this 
ease the township could levy for the other purposes (aside from 
the general township fund ) specified in -subdivision 1 of section 
1528, two mills and the board of supervisors should levy for them, 
when requested , nn<ler subdivision 2 of section 1528, an additional 
road tax, not to excPed one mill. 

Yours truly, . . 
c. A. ROBBINS, 

Assistant A tforney General. 

PuBLICATION OF Exi=>ENDITURES-Discuss10N As To WHAT Is SuF­
FIC.TENT PUBLICATION. 

· . r . . . ,. May 2,. 1911 . 
MR. P. T. GR{MES, 

, . -: : .. -Bloomneld., Iowa. 

. .-DEAR' s'.m: This will acknowledge the receipt of _your favor of 
tlie ·2!ft1:i ult., addressed · to the attorney general, . replying to the 
letter of the 17th ultimo, hy Mr. Robbins of this department, and 
enclosing a copy of the semi-annual ' report of the county treasurer 
t>f' :6a~is county, for the. period. from June 1, 1910, to January 1, 
:rnn; as· published in the official paper of said county, and re~ 
q11.esting · the opinion of the ·attorney g.eneral as to whether such 
r,ublication of said report is in compliance with the 1.~~ r~lating 
fo such' matte.rs. . . . 

. _ · It. is. my opinion that the publication· of the-said report as shown 
by the copy enelosed, does not fully comply with the law. The 
law requires that the report of the county t reasurer, including a 
SC'hedule of the receipts and expenditures shall be published, etc. 
I do not think it would be necessary, in order to comply with this 
provision, to publish an itemized and detailed statement of all re­
ceipts by the treasurer. I think the aggregate amount collected for 
each separate fund required to be kept by him would be sufficient. 
It would be entirely out of the question to require the treasurer to 
publish a list of all the tax payers who contributed to the respective 
funds and the amount contributed to each fund. 

· Under the bend of expenditures it would n~t be requi.req. to show 
io whom all the disbursements were made. Nothing would be ac­
'complished by such statement, because. in con'nection with th~ pub-
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lication of the proceedings of the board of supervisors, the schedule 
of bills allowed is required to be set out. 

Section 487 of the code requires the county treasurer to keep a 
separate account of the several taxes for said county, school, high­
way and all othrr funds created by law, and he must open an ac­
_oount between himself and each of such funds, charging himself 
· with the amount of the tax and crediting himself with the amount 
paid on each, etc. I think the funds as designated in the copy 
you enclosed are too general in many instances. One fund shown 
-is "electric light". It does not appear who is entitled to the ta.x 
in · this fnnd. ·If it belongs to more than one municipality, that 
fact ought to be shown, and the amounts. The same remarks would 
apply to the fund designated in this report as "special water". 
Another fund is designated as "township road". It does not ap­
pear to what · township or townships this fund belongs. It un­
doubtedly belongs in part to eaeh of the tax districts in the county. 
One of the purposes of such puhlication of said notice is that it 
m .ay tend to ·.serye as a check against mistakes and against wrong 
doing. This purpose would not be subserved by the publication of 
the total amount of township- road fund collected in the whole 

. courity, but if the amount .collected for such fund in each of the 
taxing districts js shown, the .µx payers of the respective town-
. ships • are better enabled to detect errors. :rvl'erely giving the: total 
· amount of township road tax collected for the whole county would 
be of little value to the tax payers of a,,ny particular taxing dis­
trict and the only way they could get definite information as to 
such' t~~s · in. their own township or district would be to go 0 the 
county treasurer's office and ascertain ftom his_ books the ·£acts, 
which it was the purpose of the law to furnish i'n the published 
report of the county treasurer. 

Another fund shown in this report is "teacher's fund". · It 
·aives no i~formation or hint · as to the amount of teacher's fund 
~ollected for the respective school eorporations in the county, and 
.the remarks made as to township road fund applies equally to the 
last fund mentioned. The same remarks apply also to the funds 

· " t' t'' '' h ]house'' . shown in the report, designated as . con , mgen , sc oo , 
''grading'', '•·cemetery'', ''improvement'' and ''sewer''. 

In looking · over the letter tha~ ~fr. Robbins wrote Y(?U? I. ~nd 
that he stated that there was no provision in ~he ~aw req~mng 

·ti:ie reports of the township ·tru~tees to be publisAed . . f!:~ di? not 
"have time to ' make . a. ·very careful .ihvestigation of the law; and 
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·Iieither have I in this respect, but in looking up these other matters 
I notice the following provision by section 1566-a -0f the supplement 
to the code, 1907 : 

'' The trustees of each township shall take and file with the 
board of supervisors,. on or before the first Monday in each 
year, a full and itemized account, verified by the township 
clerk, showing each item of expenditures and receipt of all 
moneys received and disbursed duri:ri.g the preceding year, for 
road purposes in said township; which report shall remain on 
file with the county auditor, and, omitting certifications and 
verifi(!ations of township officers, a synopsis thereof showing 
the names of all persons to whom money has been paid and the 
amount paid to each, shall be published in the published report 
of the proceedings of the January session of the board of super-
visors.'' · 

Yours truly, 
N. J. LEE, 

Special Counsel;. 

HAIL INSURANCE-BY WHAT COMPANIES WRITTEN.-Damage by 
hail to growing crops is such damage as. would fall within the 
t.erm "other casualt~, " 1as used in subdivision 1 of . code sec­
tion 1709 authorizing stock companies to write insurail'ce against 
loss or damage by fire or other ca.s'1alty. 

May 2, 1911. 
HON. JOHN L. BLEAKLY,. 

A udito.r of State, 
Des Moines, Iowa. 

DEAR Sm: Your letter of February 23, 1911, addressed to the 
·attorney general, has been referred to me for investigation and 
reply. 

Your inquiry calls for a constrt1ction of subdivision 1 of section 
1709 of the code, which reads as follows: 

'' Any company organized under .this chapter or authorized 
to do business in this state may: 

'' 1. Insure houses, buildings and all other kinds of prop­
erty against loss or damage by fire or other ca.sualty, and make 
all kinds of insurance. on goods, merchandise or other property 
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in the course of transportation, whether on land or water, 
or any vessel or boa.t wherever the same may be.' ' 

You state the question upon which you desire the opinion of this 
department as follows: 

"Do the words 'other casualty' as used in subdivision 1 
of section 1709 extend the jurisdict ion of a company primarily 
licensed to write fire insurance risks under said subdivision 
section 1, as to enable them to cover damages w1·01.ight by hai l 

. upon growing crops? Or should tbe interpretation of the two 
words be construerl only in connection with the main thought, 
fire insurance, and covering only casualty risks which are 
analogous to or directly allied therewith , such as the breaking 
of sky lights on the insured building, by hail; breaking of 
plate glass through heat; destruction of the insured building 
or property by tornado; direct loss by lightning where fire may 
not ensue, " etc.~ 

A proper interpretation of this subdivision requires not only a 
('Olll[!truction of the word1:1 "other casualty.", but also pf the words 
'·'other kinds of property," used in said subdivision. 

The meaning of the term "other p:i;-operty" was considered by 
the s~preme court of Connectieut, where a statute of that state 
provided that a railroad eompany shall be liable for an injury 
done to "a building or other property" by a locomotive engine, 
and the court in that ca.se held that the term "other property" 
was not limited to property like buildings but that it should be 
construed to "embrace fences, growing trees, ·and herbage". 

Gris~ell vs. Housatonq,c R. R. Go., 54 Conn., 447; 9th Atl., 
137. 

See also Martin vs. N. Y ., 62 Conn., 331; 25 Atl., 239. 

Our own supreme court, in the case to which you refer, Oa.sualty . 
Oo. vs. Natl. Bank, 131 Ia., on p. 463, states: 

"That the rule relied upon by appellee necessarily permits 
some latitnde in the interpretation of statutes is well illus­
trated by reference to the first clause of the very provision 
we are here considering. The power there granted is ' to in­
sure houses buildings, and all other kinds of property,' etc. 
We feel ve~·y certain that counsel would not insist that the 
rule .of ejusdem generis operates to restrict the corporation to 
insarimce of structures similar in character to 'houB'es . and 
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buildings'. Indeed, if the power thus granted is not broad 
enough to au thorize the insurance of household goods, stocks of 
merchnn<lise, grain in stack, and generally whatever comes 
fairly within the t erm 'property', and is liable to 'loss or 
d arrrnge by fire or oth er casualty', then tl1e statute falls far 
short of the commonly accepted meaning as well as the effect 
which h as always been given it in actual practice." 

S ection 3221 of th e revised statutes of the U nited States, abating 
tax on distill ed spirits destroyed while in a bonded warehouse by 
'' fire or other cnsualty'' was before the circuit court of the United 
States, and that court speaking of the statutes, said: 

"It means the accideptal destruction by some cause of like 
character and operation l:\S fire, such as lightning, floods, cy­
clones, storms, or some uncontrollable force which ordinary 
fores'.ight and prudence c·ould not guard against nor prevent.'' 

Crystal Spring Distillery Go. 1Js. Cox, 49 Fed. Rep., 555, at 
559. 

Our own supreme court, in the case to which you refer, Cas1ialty 
Co. vs. National Ba.rnk, 13] Ia., 456, held the term "other casualty," 
to cover a case of damage by burglary, and in discussing the mat­
ter, said: 

"It is to be admitted that. the insurance statutes which we 
have cited as being in force at the date of the organization of 
the appellant company contain no provision which expressly 
and in so many words authorized insurance against loss by 
burglary, and if such authority theri existed, i t must be drawn 
or inf erred from the general terms and provisions embodied 
in those enactments. For the purpose of this case, we may 
also admit the entire correctness of the appellee 's contention 
(1) that a corporat ion may lawfully exercise only such powers 
as are expressly or impliedly granted by statute; and (2) that 
as between a corporation and the public, any reasonable doubt 
as to the granting of a corporate power will be resolved in 
favor of the public, but these propositions being granted and 
given due weight in reaching our conclusion we have still to 
ask whether the power to carry on the business of burglary 
insurance is not fairly to be implied from the statute as it 
stood. in the year 1896? 

"It is to be observed that there is no- express prohibition of 
such business. The title of the act is broad enough to cover 

I , 
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insuraiice of any k·incl. The opening section ( McClain 's code, 
section 1685 ), which is the key note or in troduction to the 
provisions whi rh follow , prescribes how ' auy umuber of per­
sons' (may ) 'associate themselves together for the purpose of 
forming an insnrance company or for any other purpose than 
life insuranee.' Section 1695, already quoted, undertakes to 
preseribe t11 e five different classes or kinds of insurance in 
which such associations may engage. If this chapter is broad 
enough to permit burglary insurance, it must be found in snh­
division 1 of this section when r ead in the light of the entire 
insurance statute of wl1ich it forms a part. 'l'he subdivision 
authorizes the insurance of houses, buildings, and all other 
kinds of property against loss by fire or other casualty. · As 
will be noticed, the effect of the statute, as applied. to this 
case, will be determined very largely on the scope of tl1e mean­
ing we may give to the words 'other ca,sualty '. 'Casually' 
and 'casiwlty in.,11rance' are words of quite frequent use , yet it 
cannot be said that their definition has been very accurately 
settled by the P.ourts, Strictly and literally ' casualty ' is per­
haps to be limited to injuries which arise solely from accident 
without any element of conscious human design or intentional 
human agency; or as it is sometimes expressed, inevitable 
accident, something not to be foreseen or guarded against. 
Standard dictionary. But in ordinary usage, 'casualty' like 
'accident' is quite commonly applied to losses and injuries 
which happen suddenly, unexpectedly, not in the usual course 
of events, and without any design on part of the person suf­
fering from the injury. Nor does the fact that the conscious 
or intended act of some other person produces it take from 
such injury its character as an accident or casualty," 

and while it is trl'1e that 1nuch of this discussion was only by way 
of illustration and did not involve a decision of the question as to 
whether or not the term would cover damage ·by hail to growing 
crops, yet in view of the broad construction that they h ave alr eady 
placed upon this subdivision, I am inclined to think that tlie 
supreme court would follow the dictum used by them in the case 

cited. 

In another 'portion of the · opinion, the court makes use of the 

following language: 
18 
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".ii casualty by which a. l.oss of property is occasio11ed is not 
?1 ecessarily re.,tricted lo a c<mflogratio n by which the property 
i~ cm1.~uhned, a11d we can see no rcas01l why, in the absence of 
oth er restricli1·e pro·visi011s it, the st11'1t le , it may 110t as w ell 
include t;ghlning. tor 11 adn, f lood, hail , vr othe,· f orce or v iolence 
by whicl, snch properly is in jured. destroyed or lost without 
the aqenr.11 or d esig n r,f the n11111cr . 

"To interpret the st.ah1te as if it read 'to insure property 
against l,,ss or dama ge by fire or other los-s or damage by fir e' 
would be to perpetrate an absurdity. Indeed. unless we treat 
f'h e general words 'or other casunlty' as intended to in clude 
other risks than th ose already mentioned in th e specific refer­
ence to ' loss 01· damage by fir e' th ey then mean nothing and 
add nothing whatever to the idea wh ich would be expressed 
by the sentence with th ese words en tirely omitted." 

It wi ll also be observed that the only authority for stock com­
panies to issue n hai l poli cy is found in thi s subd iv ision of the 
secti on, and unless it anthorizes stock companies in Iowa to is.sue 
hu il po!icies, then it is impossible, under the laws of Iowa. for stock 
companies to insnre against this casnalty. This wou ld tend to 
establish 11 mon opoly of the hail insurance business in f avor of the 
mutual insurance companies, and monopolies are not favored by 
the law. 

I note your suggestion .as to the difficulties that will be encoun­
t ered by your department if this constraction of the statute is to 
prevail, but relief from these difficulties should come by way of 
legislntive enactment rather than by unwarranted judicial con­
struction. 

Yours very tn1ly, 
c. A. ROBBINS, 

Assist11nt Attorney General.. 

SLOT MACElt NES--GH!BLJ NO DEVICES.-A slot machine used for the 
purpose of vending gum or other articl es where the purchaser 
has a clinnec of getting an additional amount on same is a 
gambling device. 

MR. R. J. VAN ANTWERP, 

Delhi, Iowa. 

May 8, 1911. 

DEAR Sm: I am in receipt of your communication of the 4th 
• instant advising that there are certain business places in your town 

1 

~ 
I 
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in which slot machines are be ing nsed, in which the oprrator places 
a. nick le and reeri\'eS chewing gnm each t i111e with a cha nce o f get. 
ting two or more trnd ing cheeks good fo r five ce nts in trade at nny 
store. 

You request to he adv ised as to whether the operation of such 
machines is ga mbliug. 

This qu estion has been submitted to th e departmen t many tim es. 
in fa ct it wn s fi rst submitt.ed to form er Atlorncy General H,cmlcy 
and he ga,·e a very clear and exhausivc opinion holding that nll 
games oE chance in whi ch the pm·son paid a considet·atiou in order 
to operate the same, were gambl ing devices and th e person keeping 
the same in a place or building was guil ty of keeping a gambling 
house, and this has been th e ruling of the department since that 
time. I do not regard the questi on as even doubtful or debatable. 

Yours very truly, 
GEOROE CossoN, 

Attorney General of Iowa. 

COUNTY BoNos-CO,<DITIONS !NSERTEo.-Under chapter 26, acts of 
the thirty-third general assembly, a county, in negotiating its 
bonds, may cause to •be inserted therein a provision that they 
cannot be paid off within five years from date of issue. 

MR. MARSH W. BAll.EY, 

Washington, Iowa. 

May 9, 1911. 

DEAR Srn : I am directed to make reply to your favor of the 6th 
inst. addressed to the attorney general, referring to your letter of 
the 3rd inst., requ esting his interpretat ion as to certain provisions 
contained in chapter 26, laws of the thirty-third general assembly. 

The precise qu estion you submit is, would it be proper for the 
county in authorizing the issuance and negotiat ion of the bonds 
mentioned in section 6 of said chapter , to provide that the bonds. 
or some of th em. may be paid or redeemed before th e expirat ion of 
fivo ycn rs, it he ing th e contention of some tlrnt such bonds cannot 
be paid olI w, thh, five yc,11-s of the da1 e of th eir issue. 

Without going into a lengthy discussion of this proposition and 
giving all of the reasons for tJ,e conclusion announced, I am of 
the opinion that the county is authorized to insert a provision in 
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such bonds, givin g the county the privil ege of payment at such 
bmcs ns it deems proper. Among other things, said section 6 pro. 
vides that such bonds shall be payable at the pleasure of the county 
af ter fi,·e yea rs, and that each of s~1ch bonds shall provide that it 
is subj C'c t to this condition. This provi sio1J , I take it, would give 
t l1c coun ty 1J1 c rig ht to redeem such bonds after the expi ra tion of 
five yea rs , rega rdl ess of a.ny provision therein to the contrary. I 
thi nk that is all this provision means. In other words, I think it 
was th e int ention of the legi slature to prohibit counti es from issu· 
ing such bonds that ca nnot be paid off after th e expiration of five 
years and befo re the ir maturity. 'fh ere is no ptovision in the 
whol e act which in any way proh.ibits the county from making such 
bonds due mHl pc1ya ble: at any dnf{• before the e..xp i1·ation of 
five years. I take it that this would be a matter of agreement be­
tween th e coun ty and the persons who would purchase the bonds. 

If you flo n ot propose to issue any bonds to run for as long a 
per·iod ns five yenrs, th en I wonld feel that much more positive as 
to the corl'ectness of th e opinion expressed . 

You will un..Jerstand, of course, tJiat Ulis is not an official opinion, 
and the same .i s g i ve1J largely as a matter of accommodation and 

·courtesy to you as chnil'm an of the hospital board. 

Very truly yours, 
N. J. LEE, 

Special Counsel. 

INCOMPATIUI.,E 0FFICES.- The office 6f mayor of a city or town is 
incompatibl e wiU, that of deputy sheriff of the county and can­
not be held by one and the same party at the same time. 

HON. R. F. HIOKJ\CAN, 

Sidney, Io'wa . 

May 10, 1911. 

DE>1< Sm : I am directed to make reply to your letter of the 
8th inst. , addressed to the attorney general, in which you r equest 
his opinion as to whether Mr. F. C. Ginthel', wl10 was elected mayor 
of Sidney in th e year 1910 and duly qualified and is now acting 
as su_ch officer, and th ereafter in the month of March, 1911, was 
appomted deputy sheriff of Fremont cou nty, and duly accepted 
said office and qualified and is now acting as such officer, may legally 
hold both of said offices at the same time. 

1 
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'l'l1 ere is no express provision in ou t· cons titn tio u or st:i tutes 
prohibiting the snme person from holdin g these two ofuecs at the 
saine time. I t th C:n berorncs a qu estion as to whether th ey arc in· 
compatibl e und er the rul es of the common law or are incom patible 
under the general provisions of the constitution of this st.a te. From 
su ch inYcst igatlon of the authoriti es as I hnve been enabled to mnke 
somewha t hurried ly, I haYc no hesitan cy iu expressing U1e opinion 
that t he offi ce of mayor and deputy sh eriff arc clearly incom­
patibl e at common ]aw, and further, that the accep tance of the 
second offi ce. has th e effect of at once creating a. vacancy in the first. 
Section 691 of tJ1e code co nfers upon a mayor in criminal matters 
the jurisd iction of a justice of the peace, co-extensive with the 
cou nty1 ru1d in civi l cases the smne jurisdiction within the city or 
town as a jusUce of the peace has within the township, except in 
citi es having a police court. A mayor, therefore, in certain cases 
exercises judicia l functions. 

A deputy sheriff is an executive officer. Where there is no ex• 
press provision, the true test is wheth er tl1e two offices arc incom­
patibl e in th eir nntures1 in the rights, duties or obligations con­
nected with or flowing out .of them. Offices a1·e incompatible or in­
consistent wh en 1hey cannot be executed by the same person; or 
wh en they cannot be executed wi th care and ability I or when one 
is subol'<linat e to or interferes with another; or where the office is 
under the control o.f another; or when th e holder can.not, in every 
instance, discharge the duties of each. It has also bee n stated hy 
the comts that the incompatibility which shall operate to vacate 
the first office, exists wh ere the nature and duties of the two offices 
are surb as to render it improper from considerations of public 
poli cy for one person to retain both. The qu estion of incompati­
bility is to be determined from the natures and dnties of the two 
offices and not from a possibility, or even a probabil ity that the in­
cumbent might dnly perform th e duties of both. Applying these 
principles and rul es to the state of facts you submit, there can be 
no question but that th e opinion already expressed is the law. We 
ran read ily im;;igi.ne a great number of instances where the duties 
of these two offices might conflict. 

But if th ere were any question that these two offices are incom­
patible at common law, such doubt would be removed, 1 think, in 
light of t.he provisions ~f our constitution found in section 1, 
a1'1icle rn. to wit: 
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"The powers of the governmen t of Iowa shall ,be divid ed 
in to three separate department s: The leirislntive, the execu­
tive R!.ld thr j udi rial: and 110 person chnrgecl with the exercise 
of powers properly belongi ng to one of th ese departments, shall 
cxcercise nny fu nction 11ppertai ning to eiU1er of the others 
except in cnses hereinafter expressly directed or permitted. ,; 

Th e for"goi11g views nr·e hn ed in pn rt on the foJlowing cases: 

Wilson vs. Ki11 y. 3 Littell (Ky. ) 457 ; 

S late Bank vs. Curn ,rn, 10 Ai·k., 142 : 

Stubbs vs. Lee, 64 Me., 195 ; 

1'/ay·ie vs. S todda.rd, 25 Conn ., 565; 

Comm.on-wealth 11s. Tate, 3 Leigh's ( Va.), 802, 

and other cases and various prov isions of our statute wh ich I need 
not point out. 

You wil! understand, of course, that this is not strictly an of­
fi cial opi nion, bu t is rendered largely as a courtesy to you with 

8 
desire to r ender such assistance to you in your official capacity as 
tl11S departmen t is nabled to do in the light of other matters th t 
demand a ttention. a 

Yours very truly, 

N. J. LEE, 
Special Counsel. 

SOl,DIEllS' EXE MPTION- WBEN INCREASED EXEMPTION AVAILABLE.­

Tim $1,200.00 exemption provided for by chapter 62, acts of 
the thirty-fourth general assembly is not available on assess­
ments made in t he year 1911. 

lliR. J . E . WI LSON, 

Kn ox-villl', Iowa . 

llfay 12, 1911. 

DE'.\R Sm : I am di,·ected to make r eply to your letter of the 
;1-1th mst., add ressed to_ the attorney general , in which you inqu ire 
i1 aH vet: rrrns of the civ il war are enti tled to t he ex~mption from 
taxation JO th e su m of $1,200.00, provided for by an act of the 
last general ~ embly, and if such exemption appli es to the assess­
ment made this year. 
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The act to whi ch you r efer repeals subd ivi sion 7 of section 1304 
of ·the snpplement to th e code, 1907, and enacts a suhstitu tc fo r it 
nncl i t proYides that all honora bly dischar~('d sold iers or sa ilors 
of the ?\fex icnn wnr or of the war of thC' rehcllion.' an d w idows o{ 
!mch soldiers nnd sa ilors remninin~ nnnrnrried. nn' enti 1l, ... d to 
$1,200.00 exemption in actual value. Th e Mt forth er provides 
t.hat su ch soldi ers. sa il ors or w idows shall receive n reduction in 
sa id amount at th e tim e the nssessm ent is made hy t he assessor. 
There being no publi cation clause. the act will not be in effect until 
,Tilly 4th nex t . and t herefo re such exempt ion will not be allowed 
on th e assessments made th is yenr. 

Your letter of the 25th ult. , relnt ing to the same matter, was 
.July r eceived bn t the same d id not receive a ttention ere now be­
ca use of the large am ount of official business to be t ra nsacted in 
this depar tment. 

Of course you wi ll understand that this is not an official opinion, 
"" the attorney general is not r equ ired by law to render offi ci al 
opinions in matters of this k ind, to private individuals, and the 
above is written in a personal way as a courtesy to you. 

Very tru I y you rs, 
N. J . LEE, 

S pecial Counsel. 

FISH NETS AND SEINES-Sm, OF MESH.-Section 2541 of the code 
prohibits the use of seines with larger or smaller mesh than 
three-eighths of an inch. 

HON. GEORGE A. LINCOLN, 

Sta.le F ·ish d!; Game Warde11, 
Cedar R apids, Iowa. 

May 16, 1911. 

DE.\R Srn: J am directed to make reply to your esteemed favor 
of the 15th inst. , addres.scd to the attorney genera l, in which you 
r equ est his opin ion as to whether th e provisions of section 2541 of 
the code prohibit the use of a seine la rger or small er than a 3-8 
inc.h mesh, for the purposes mention ed in said section. 

I think the intent of the legislature was to prohibit the use of a 
seine with a mesh small er than 3-8 inch, for the purposes men­
tioned in said section. I do not see wha t luLnn or, rather, what 
object of th e law would be defeated by the nse of a seine with a 
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lnrgcr meslt thn.n 3-8 nf an iucJ1. :'o '.natter what siz:d mesh is 
mmd one of th e rond itions upon wh1rh 1t m:iy be used is that cer­
ta in 

7

fis h must nhn1ys he restored unharmed 1o the water. Whi le I 
may not unders ta nd the ,·ery obj ect sought to he nccompl!shed by 
limiting th e s ize of th e mesh to 3-8 of nn mch, yet 1t seems 
reasonable thnl ii wa s the intent to perm it ·the use of a net with 
a size mc~h th:tt weulcl not hold minnows that were so small that 
th ey ought not to be t:1 kcu fo r hait. 

Very tnily you rs, 
N. J . LEE, 

Special Connsel. 

]\'f UJ,CT SA1..<>0Ns-N 1n.1BF.R OF E NTR.\ NCES.-Mukt saloons must be 
'lperatccl in n sin~lc room having hnt one en trance or exit 
which must open upon a publi c business street. 

Mn. H ALL R OBf.RTS, 

Postvi ll e. Iowa. 

May 20. 1911. 

D>eAR Sm: Your inqu iry of May 16th add ressed to Attorney 
General Casson has been handed to me for answer. 

In reply to you r inquiry as to whether or not a saloon which has 
a door in the tear t hereof is a violation under the mulct law, will 
say t hat t he stnl 11!.e p rov id es : -

" Said selli ng 'or keeping for sal e of intoxicating liquors shall 
be ca rri ed on in a single room having but one entrance or 
ex.it, and that open ing upon a public business street.,, 

'fhis law requir ing that there be but one entrance has been ijt rictly 
construed . Th e Jnte t rul in g upon this poi nt by the supreme court 
is found in 133 Iowa, 416. In that case the room i n which the 
busin ess was ca l'l' ied on had a ·back door in add ition to th e r egular 
en trance opening on the p ublic street, but this back door was not 
used for any plll·pose save someti mes for ventilating purposes. In 
holding this a violation of the req uirements of tlie i.-tatutes. the 
court said : 

, "It is immaterial whether such rear door was, in fact, used 
or was convenien t for use in leaving or entering t he defend­
an t saloon. It is enough th at it could be so used , and we may 
certainly take judicial notice of the fact that a step of three 
feet i~ not impossible to an ordinary able bodied man . The 

RE PORT OF ATTORNEY-GENERAL 281 

Statutory requirement thnt the saloon husin css shall be cnr­
ried on in n si ngle room hav ing but one c:-.:it or f'ntrancc has 
·been stri ctl y appli ed. Sto i c ,·s. Cl ifford, 111 Iowa , 648 ; B eU vs. 
Hamm , 127 Iowa, 34:J ; Slate vs. Donoh11 e, 120 Iowa, 154. The 
court shou ld have grant ed n tempora ry inju nction as p rayed , 
nnd its refusa l to do so was erro r." 

Bel ieving that the ahove sufficiently answers your question, I 
beg to rctmnin, 

Yours very truly, 
GEORGE CossoN, 

Attor11ey General of I owa. 

C1TY F uNns.- The city counci l may not Joan out the funds of the 
city nt interest. Th e treasu rer is thei r legal custodian . He 
coul d not deposit the funds for any defini te per iod but might 
arrange for paym en t o.f interest on dai ly balances. 

l\iR. A. M. JA CKl ,F:Y, 

Seymour, Iowa, 

May 25. 1911. 

DE.<n J,m: I am d ir ected to make reply to your letter of the 12th 
inst., nddrcsS<'d to the attorn ey general , requesting his opinion as 
to the r ight of your ci ty coun cil to loan out or p lace at interest 
cer ta in funds raised for the pi1rpose of constructing a sewer, and 
which fund s; £01· certa in reasons, were not required to be used 
at once, 

Inasmuch as t he city or to,~n t reasurer is the legal custodian of 
all funds of the municipali ty, and tl1erefor e probably not under 
'tlie con trol of the city council , and there being no law, as I now 
r ecall it , requi ring ci ty funds to be placed at in terest, the ci ty coun­
"Oil would not have t he authority to make such disposition of the 
fund s as you ruggest, especially against the wi shes of the treasurer. 
I qoql!t if th e treasurer could deposit t he fund s for any d efinite 
period, as he wou ld be r equired to cash p roper warra nts and drafts 
thereon whenever presented, but if a bank saw fit to allow interest. 

. on the fu nd wi thout any agreement, tying up the funds for any 
'defini te length of time, · ther e probably would lie no objection to 
'that. 

Very truly yours, 
' N. J. DEE, 
. Special 001llllUl. 
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S.ALOON CONSENT PETITION-NUMBER OF SIGNERS.-A majority of 
those who voted at the last preceding election as shown by the 
poll books even though some have moved out of the voting 
precinct is required t? constitute a sufficient petition. 

J.1,,fa. H. B. P IERCE_, 
May_ 26, 1911. 

Rock Rapids, Iowa. 

DEAR Sm: I am in receipt of your communication of the 24th 
instant re11uesting to be advised as to whether in the securing of 
the general consent p etition, the necessary per cent of the persons 
voting at the last preceding election as shown by the poll books of 
said election, governs; or whether it is competent to introduce 
evidence before the boa.rd of supervisors to the effect that different 
persons who voted at the last election had since removed from the 
t•ity or eounty, and hence it was only necessary to secure a majority 
of those who voted and were still residents of the city or county. 

I think the law dearly contemplated that it requires the neces­
sary majority 'of all those who voted at the last preceding election 
as shown by the poU books of said election. While I have no time 
to re-examine the cases carefully, I think this doctrine is sustained 
by the case of Porterfield vs. Butterfield, 116 Iowa, 725; Wilson 
vs. Bohstedt, 110 N. W., 898, and 111ills vs. Halgreen, 124 N. W., 
1077. 

Yours very truly, 
GEORGE CossoN, 

Attorney Generai of Iowa. 

. 8ANKS-PR1vATE-TAX.ATION~MoNEYED CAPITAir-DEnucTION OF 

lNDEBTEDNESS.-M oney employed in private =banks is moneyed 
capital within the meaning of chapter 63, acts of the thirty­
fourth general assembly, arn) indebtedness is not to be de­
ducted therefrom. 

·:a. :m. NORTON, County A1tditor~ . 
May 26, 1911. 

, Algona, Iowa. 

• · DEAR S1R: . This will aGknowledge receipt of your letter of the 
19th inst. addressed to the attorney general in which you as];[ to 
be advised as to · wh~tber the assessment for taxation of private 
or partnership :banks is affected by the act of the thirty-fourth 
ge_neral assembly, known as senate file No. 387. 
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As a courtesy to you, I may say in a personal and unofficial way 
that the act in question undoubtedly does apply to the assessment 
of so-called private banks this year. The only specific reference 
to private banks in the act is that section which e.mends section 
1321 of the supplement to the code, 1907, the effect of which is to 
strike from that section the provision permitting the deduction of 
certain debts and exemptions from the property and assets on 
which said banks were assessed under the section. But private 
banks as defined in that section undoubtedly is moneyed capitai 
within the meaning of the new .act, so that unlesS' private banks 
as defined· by the statute are assesseq upon the same basis as the 
corporations mentioned in the new act, and upon the same basis 
as moneyed capital within the meaning of that act, a discrimina­
tion would result in the assessment this year against state, savings 
and national banks., and loan and trust companies, and moneyed 
capital other than private banks. There is a provision in the new 
act which expressly prohibits the deducting of debts from the 
value of moneyed capital and from the value of the property of 
the corporations mentioned in the new act, for the purpose of 
taxation, and if private banks are assessed under the old statute 
without reference to the new act, they would have the privilege 
of · deducting their debts which results .in the discrimination re­
ferred to. 

Very truly yours, 
N. J. LEE, 

Speciai Counsel. 

TAXATION-:--BANK: s~~ES-UND~VIDED . EiRNINGS . .-The undivide~ 
earnings should b.e ta~en into account. in fixtng the value of 
ban~ stock for· p-q.rpose . of taxation. 

May 26, 1911. 

R. R. C&AIG, Cashier; · 
. -Corydon, . Iowa. '. 

· DEAR S:rR: This' will acknowledge · receipt of your letter of the 
24th · inst. addr~ssed to the attorney general, in which you _ sta~e 
that your bank on ·the 1st ~ay ~f January last had undivided earn­
ings ainotm:ting to over $15;000.00 and that on the ~th day of 
January, you·· paid ' out as dividends therefrom the sum of $~2,· 
600.00. and charged· oir a further euin of -$529.00 and you ·ask to 
be informed BS ;to whether Sil.id undivid~d ea:rnings should be 'taken 

\ 
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-into a¢cpµnt i_n determining the value of the shares of stock of 
i-;aid bank for the purpose of taxation under ·the act of the thi;ty­
lourtb general assembly, known as senate file 387~ providing for 
the taxation of sta.te banks and other banks and corporations. 

In :a p~rsona1 and unofficial way I may state, as a courtesy to 
you; that said undivided earnings undoubtedly should be taken 
into_ acco'unt in determining the value of the shares of stock of said 
~ank, for the purp_ose of taxation this year. The value of all prop­
erty for the purpose of taxation is determined and fixed as of 
January 1st of the y ear in which it is assessed. There is nothing 
'in the new ar.t which in any way changes this rule with respect 
t.o the property to be assessed thereunder: The statement and data 
required by this act and other ·sections of the. statute to be fur­
'!lishe<l ~o the assessor by hanks to enable hin:i to perform· his duty 
should m~lude, among other things, the undivided earnings ·as of 
January, 1st. -

Very truly yours, 
N. J. LEE, 

Speciai Counsel. 

RoAi:> DISTRICTS.~The township trustees, when the proper petition 
is presented, should divide . the township into separate road 
districts. 

J. 
1

E. BICKLE.Y, J. P., 
May 26, 1911. 

Clarksville, Iowa. 

• PEAR Sm : This will acknowledge receipt of your letter of the 
,10th ·. tnst. addressed to the attorn~y g13rieral, in which you state 
that Jackson township; Butler county, has been under the one 
distric! ~Ian an_d that prior to last April a petition was signed by 
the voters of said township, requesting that said township be 
divided into road districts, in accordance with chapter 98 · iaws ol: 
the thirty-third general assembly, and presented: to the ~ownship 
trustees at its regular meeting ·last April, · ,and that said trustees 
refused to .act . in the premises and to make a div~ion· of the· town~ 
ship i:nto two or -more road districts,- on. the ground that . they had 
n.o authority to appoint road .superintendents of iru.ch ·new distrfots 
~nd would have no legal right to make such division until th~ 
~pril ·~eeting in the yea-r 1912, ·and you: request to be .'a(l.vised as 
w.· w}le;ther -said .township ; tru&tees were. r.equired ijt4:h~)a;st,_Apri_J 
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meeting tb · make a division of the township into road districts an.I 
as to whether they had the powe1· and autliority .to ap~oint road 
~uperintendent until such officers could be elected,,by the voters .. 

If a proper petition was presented to the to,vtiship trustees at 
their last April meeting asking for the division of the township 
into road districts, it was the duty of the trustees to act thereon 
1;1nd make a, division, the said division to take effect ,on the -1st day 
of January succeeding. ·But the township trustees _ would not have 
the authority to appoint road superintendents until such officers 
could be elected by the voters at the· next regular election, so you 
will see tl;ta:t nothing would have been gained by making the divi­
sion last April, as the election of road superintendents could not 
take place until the general election in the year 1912. But, never­
theless, the trustees should recogniz_e. and act on the 'Petition that 
was presented, if it -W!is in co:rilp1iance with the statute, and not 
make it necessary for another petition to be presented. Such a 
petition can be presented at any regular meeting. I suppose it was 
an oversight on the part of the- law-makers in not providing for 
the election of road superintendents at a . spe.cial _ election in the 
year in which there .is_ no general election, in c,ase a division of the 
township is made in the year no election is held, or in providing 
that the township trustees should have the · power to appoint road 
superintendents under such circumstances, but the failur.e to pro­
vide against such contingencies cannor, be Sl;l.pplied by: judicial con-
struction of the act. · . . 

:-. Y()u a.iso .. inqui~~ if th~ township .t;~s~es .under th~ one .di~trict 
plan are 'authorized to fill the office of road superintendent without 
advertising for bids. I think the truste~s have this auth,ority, if 
they see·fit fo exe:rcfse_ it. ' . . . ' . 

Very truly yours, 
N. J. LEE, 

! .: ' ; . ' • , f I• · Special Oounsei. 

T:sACTION .. ENGINES-:-Pi.A.1-tKJNd BRIDGES:_.:.:.Sinc'e November l, 1910, 
the operator' of a tracti6n enginei's no fonger re~uired to . plank 
bridges or- culverts ·over wh:ich be :desires to move such engine, 

- ! ' · May 27-, 1911. , . 

1MB. PICK R. HAYES, -. . ; , I' • . ,. • 

.. . __ . _ ;H.e.dijc~i IowJl,. -·· .. 
c : DE:AJi ·SIR': · )µplying to· ·your £avor ·of May 17th, ·addressed to 
Attorney General Cosson, will say A1hat·.prior .to · the lst 14:r, ot 
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November, 1910, no traction engine could cross any bridge, cross­
ing or culvert in the public highway or street unless sound, strong 
planks not less than one foot wide and two inches thick were placed 
o.nd kept continuously under tl1e wheels. 

On March 25, 1909, an act was passed, making the old law void 
and of no effect after November 1, 1910, so that it is no longer 
necessary to plank bridges, culverts or street crossings. You will 
understand that this is not an official opinion, but_ merely an ex­
pression of my personal views upon the question involved, given 
out of courtesy to you. It is hardly necessary to say that this 
department cannot render official opinions upon questions of this 
character, since they are of a personal and private nature. · 

Trusting that the above is sufficient for your purposes, I am, 

Yours very truly, 
. HENRY E. SAMPSON. 

Special .Counsel. 

SEWER AssEsSMENTS-OHuRcH PROPERTY-EXEMPTIONs.-Church 

property is not exempt _from special assessment's, such as sewer 
ass~ssments and the Iike. . . 

May 27, 1911. 
BEV. A .. L. CURTIS, 

Missouri Valley, Iowa. 

DEAR Sm: Your favor of May 19th, addressed _to Attorney 
General Cosson, l;tas · beeµ handed to me with a re.qu'est to answer 
&ame. 

Replying to your inquiry as to whether or not church p:i;-operty 
is exempt from a sewer asRessment, will say that the general exemp­
tions . from . taxation do not apply to special assessments, and for 
that :reason the city can legally assess church property. to meet the 
expense of constructing a sewer. 

Title ·VII, chapter .1 of the code provides for the asse~ment of 
taxes f~r the general support of the government.. That chapter 
provides for the exemption· from such gener~l taxes of all ·church 
property: (Code section 1304, div. 2.) 

Title V, chapter 7 provides for the building of sewers and assess: 
ing the property abutting said sewer, in order to nieet 'the expense 
of constructing said -irriprovem'ent, but thi!i , ·ch.apter .. makes no 
exemptfons as ·to · church , property; 
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You can readily understand that taxation f,,r the ma.int euarn'c 
of the ·government is entirely diffnent from tha t of an assessment 
for the construction of a public improYement. The statute ex­
pressly exempts church property from the former; it makes no 
such exemption from the latter. Furthermore, in the matter of 
exemptions, it is construed strictly in favor of the authority mak­
ing the assessment. 

If you have access to the following authorities you may be inter-
·ested in reading them: 

Gr1'.swold College vs. Iowa, 46 Ia., 275; 

Cassruly vs. Hammer, 62 Ia., 359; 

Sioux City vs. Ind. Dist. Sioux City, 55 Ia., 150. 

It is my personal opinion that the special assessment of which 
.you complain can be legally made if . the city authorities so desire. 
You will, of course, understand that this is not an official opinion, 
but simply my personal views upon the matter, given out of courtesy 
to you. 

Very truly yours, 
. HENRY E. SAMPSON, 

Special Counsel. 

PEDDLERs-Hucm,TERs' WAOONR-DEl<'INED.-A peddler by the ex­
press· terms of code section 1:34 7-a includes transient merchants 
and persons running a huckster wagon. A huckster is one who 
travels through the country exchanging small articles of mer­
chandise for farm produce and retailing small articles for 
house/lold use. 

May 27, 1911. 
MR. c. R. JENNINGS, 

. Victor, Iowa., 

DEAR Srn: . Replying to your favor of May ·26th addressed to 
.Attorney General Cosson, which has been lianded to me :for 7eply, 
wiU say . that .code section 1347-a, of the supplement to the code, 
provides, among other things, that peddlers plying their vocation 
in any county in the state of Iowa, outside of a ci.ty or incorporated 
tow_n, shall pay an annual county tax df $75.00 !or each two-horse 

• . ! f • 

·convey8:,ll~e. 
I ' , ~ 
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The above mentioned section provides, however, that the word 
''peddlers'' under the provision of said act, shall be held to include 
transient merchants, but excludes, by express stipulat ion, persons 
running a '' huckster wagon. '' 

The only question rl"maining now is a~ to whether or not you can 
be considered as running a '' huckster wagon,'' and this . is one 
of fact. It is my personal opinion that the exception clause, "per­
sons ·running a 'huckster wagon,' '' as is used in the above men­
tioned statute, refers to persons who run a wagon through the 
c-ountry exchanging small articles of merchandise for farm produce, 
and retailing small articles for household use. It is a custom in 
many towns in Iowa for local merchants to send wagons into the 
country with_ small _articles of merc.handise for s~le or .e~chauge 
for farm produce, and we believe that they are '' persons running 
~ huckster wagon.'' 

· A failure to comply with the provisions uf the above -named setf­
-tibn of the code is made a misdemeanor, and upon conviction the 
"party must pay the county treasurer, in addition to the penalty 
imposed therefor, double the amount of the tax for one year. 

The license issued to peddlers under the provisions of the 
statute mentioned above is good onli in the county in which issued. 

.You will, of course, understand that this is not an official opinion, 
bnt merely my personal views upon the matter, given out of 
courtesy to you. 

. . r,· -

Yours truly, 
HENRY E. "SAMPSON, 

Spe-cial Counsel. 

MONEYED CAPI'l'AL--DEDUCTION OF CAPITAL 1NVES1'ED . IN GOVERN­

MENT BONDS.-Moneyed capital is capital invested in loans or 
j s'em:1rities·· for the payment of money where the object of the 
business is the making of profit by its use: as money~ . Since 
the enactment of chapter 63, acts of the· thirty-fourth general 

. . .as~mbly, .a s.ta.te .bank is not .allove,d to deduct fr:om the value 
• r . . of. 'its ."shares; the amo{i:Iit c;>f its oa;pftal ii;i.ve.steq i:i;i_ go_vefnment 

-~~ . ·.· . 

.. May 29,"19l1 .. , . . . ' , ' . ' . 
HON. SHERWOOP A. CLOCK, · . ' 
• • • • 

0

Harp.pt~n) iowa. . .. ,, , , ,. , . , ... 

,. DEAi~ SIR: Refe;ring agai~· to your valued ietter of the .. 5~h in~t. 
addressed to the attorney general, in which you requeRted the' attor-
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ney general to render an opinion as to certain questions arising in 
the application of the act of the thirty-fourth general assembly 
providing for the taxation of banks, moneyed capital , etc ., I have 
to say that because of the large amount of official business demand­
ing the attention of the entir e department, it has been impossible 
to r ender an opinion construing all of the features of the act 
referred to, which it was the purpose to do. 

The . two questions you submit are: 

"1. What is meant by 'moneyed capital' as used in said 
act ? 

'' 2. Is a state bank allowed to deduct the amount of its 
capital invested in government bonds f" 

It is not practicable to so define the terms "moneyed capital" 
as to indicate therein just what it applies to. The definitions of 
"moneyed capital" as contemplated by section 5219 of the revised 
e:tatutes of the United States, as set forth in various decisions of 
the courts are more or less general. You will notic·e that the legis­
lature in the act in question used the term "moneyed capital" as 
within the meaning of said section of the United States statutes, 
and there is no attempt in the act itself to point out just what is 
jncluded therein, and we are, therefore, left to ascertain what the 
courts have held "moneyed capital" to be within the meaning of 
said section 5219. 

I select a statement of the United States supreme court in the 
case of Me;cant-ile National Bank ·vs. New York, 11eported in 121 
U. S., 138, which is as complete and satisfactory a definition as 
can be found : 

'' The terms of the act of congress, therefore, include shares 
of stock or other interests owned by individuals in all enter­
prises in which the capital employed in carryin_g on its busi­
ness is money, where the object of the business is the making 
of profit by its use as money. The moneyed capital thus em­
ployed is invested for that purpose in securities by way of 
loan, discount, or otherwise, which are from time to time, ac­
cording to the rules of the businegs, reduced again to money 
and reinvested. It includes money in the hands of individuals 
employed in a similar way, invested in loans, or in securities 
for the payment of money, either as an investment of a per­
manent character or temporarily with a view to sale or repay-

19 
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ment and reinvestment. • • • • This definition of mon­
eyed capital in t he hands of individuals seems to us to be the 

. jdea of the law, and ample enough to em brace and secure its 
whole purpose and policy.'' 

Answering your second inquiry, I do not think that a state bank 
is entitled to deduct any part of its capital that may be invested 
in government bonds. The bank as a corporation is not assessed 
or taxed. The shares of stock of the bank are assessed to the 
individual stockholders and I do not think it was the intention of 
the legislature to permit such deductions. 

Of course, you will not regard the statements contained in this 
letter as in any sense the expression of an official opinion from this 
department, but are largely the personal views of the writer, made 
without opportunity to make a proper and full study and investi­
gatio]l of the subject. 

Very truly yours, 
N. J. LEE, 

Special Counsel. 

MONEYED CAPITAL DEFINED--V ALUE OF MONEYS AND CREDIT&---How 
DETERMINED-TOWNSHIP ASSESSORS' CoMPENSATION.-Moneyed 
capital embraces capital employed in banking and in other lines 
of business where profit is sought to be made by the use of 
moneyed capital as money. The value to be placed upon 
moneys and credits for the purpose of taxation is its actual 
market value. Additional compensation should be allowed as­
sessors for correeting the assessment to conform to tlie provi­
sions of ehapter 63, acts of the thirty-fourth general assembly. 

May 29, 1911. 
HoN. P. J. NELSON, County Attorney, 

Dubuque, low~. · 

DEAR SIR: Referring again to your letter of the 14th ult. in 
relation to the act of the last legislature providing for the taxation 
of banks, trust companies, moneyed capital and moneys and credits, 
i have to say that this department has been so occupied with im­
portant official business that no time was found to prepare an 
opinion construing the provisions of the act in question. 

The questions you submit are: . 

'' 1. What is- meant by 'moneyed capital?' 
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"2. How is the value of 1none:vs Hnd credits to be def.er­
mined 1 

"3. Are township assessors entitled to additional compcn­
sa tion for their services in connection with the new act?" 

It is not practicable to so define the term "moneyed capital" 
as to indicate therein just what it applies to. The definitions of 
"moneyed capital" as contemplated by section 5219 of the revised 
statutes of the United States, as set forth in various decisions of 
the courts are more or less general. You will notice that the legis­
lature in the act in question used the term "moneyed capital" as 
within the meaning of sai<l section of tl1e United States statutes, 
and there is no attempt in the act itself to point out just what is 
included therein, and we are, therefore, left to ascertain what the 
courts have held "moneyed capital" to be within the meaning of 
S'aid section 5219. 

In the case of Mercantile Bank vs. New York, 12~ U. S., the 
supreme court said that: 

'' The term . 'moneyed capital' as used in section 5219 em­
braces capital employed. in national banks and capital employed 
hy individuals when the object of their business is the making 
of profit by the use of their moneyed capital as money; but 
it does not include moneyed capital in the hands of corpora­
tions, even if its business be such as to make its shares moneyed 
capital when in the hands of individuals.'' 

In the same case the court, after having reviewed the previous 
decisions, states: 

"It follows as a deduction from these decisions that 'mon­
eyed capital' in the hands of individual citizens does npt 
necessarily include shares of stock held by them in all eorpora­
tions whose capital is employed, according to their respective 
corporate powers and privileges, in business carried on for the 
pecuniary profit of shareholders, although shares in some cor­
porations, according to the nature of their business, may be 
rmch moneyed capital. The rule and test of this differenc-e is 
not to be found in that quality attached to shares of stock in 
corporate bodies generally whereby the certificates of ownel'­
ship have a certain appearance of negotiability, so as easily 
to be transferred by delivery • • • • It does not follow, 
because these are invested in such a way as properly to con-
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stitute moneyed capital, that the shares of stock in the cor­
porations themselves must necessarily be within the same de­
scription. • • • • The true test of the distinction, there­
fore, can only be found in the nature of the business in which 
the corporati()n is engaged." 

The court also used this language, which probably is as good a 
definition as can ·he found: 

"The terms of the act of congress, th erefore, include shares 
of stock or other interests owned by individuals in all enter­
prises in which the capital employed in carrying on its business 
is money, wJrnre the object of the business is the making of 
profit hy its use as money. The moneyed capital thus employed 
is invested for that purpose in securities by way of loan, J.is­
count, or otherwise, which are from time to time, according 
to the rules of the business, reduced again to money and 
reinvested. It includes money in the hands of individuals em­
ployed in a similar way, inYested in loans, or in securities 
for the payment of money, either .as an investment of a per­
manent character or temporarily with a vie\v to sale or repay­
ment and reinvestment. "" • • • This definition of mon­
eyed capital in the hands of individuals seems to us to be the 
idea of the law, and ample enough to embrace and secure its 
whole purpose and policy.'' 

The valuation of moneys and credits for the purpose of taxation 
as contemplated by the new act, undoubtedly has reference to the. 
market value, what the value actually is. 

As to your third question, I hardly know what to say. The 
board of supervisors in fixing the compensation of assessors this 
year, did so in view of the work to be done under the old law and 
virtually fixed the amount of time that wa.s to be devoted to the 
work. The duties to be performed under the new act ar.e not made 
necessary because of any neglect or omission of duty on the part 
of the assessors, but is due to a fault in the previous law, and it 
seems to me that where any material additional time is required 
to bring the assessment of the matters covered by the new act in 
harmony therewith, it would ·be only fair and equitable that addi­
tional compensation be ma.de to the assessors. In any event, if the 
board of supervisors are disposed to allo,v additional compensation 
proportionate to the extra amount of time put in, I think it would 
be all right. 
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Of course, you will not r egard th e statement s he1·ei11 in the licrht 
-0f an official opinion . They are largely th e p ersonal Yie,Ys o l' ~he 
writer, and made without opportm1it.r of full inYestig-n t.ion of the 
subject. 

Yours truly, 
N. J. L E E. 

Special Co1111 sel. 

BOARD OF REvmw-l\fEETI.N"GS OF.-'l'he 11.1eeting of tl1e board of 
revi ew need not be publisht•cl. The only persons interested 
are those notified to appear. 

JOHN F. DERMODY, Tuu•n Clerk, 
Saint Ansgar, Io.ya. 

l\fay 31, 1911. 

DEAR Sm: Your letter of the 8th inst. addressed to the attorney 
general has been referred to me for reply. 

Your first question, briefly stated, is whether or not the final 
meeting of the board of review must be an open and public meeting 
{)l' whether their final action may be taken in private. 

In my judgment, there is no necessity for this meeting being a 
public one. The only persons interested are the ones to whom 
notice has betm given by the board of its intention to increase their 
:assessment. 'rhey should, of course, have ample opportunity to 
appear with their counsel and such witnesses as they desire to use 
before the board, and there is no reason why the public generally 
might not be excluded from the meeting. 

Your second question is whether or not the final meeting of the 
board may be transferred from the usual place to a room across 
the street, and persons interested required to appear at the latter 
place of meeting. 

Code section 1370 provides: '' The board shall meet on the first 
Monday of April at the office of the township, city or town clerk 
or recorder, and sit from day to day until its duties are completed." 

Code section 1372 provides: 

''At the conclusion of the action of the board, the clerk shall 
post nn alphabetieal Jist of those whose a.'fflessments are thus 
raised. 
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'' The board shall hold an adjourned meeting with at least 
five days intervening after the posting of notices before final 
action, and the posted notices shall state the time and place of 
holding such adjourned meeting, which time and place shall 
also ,be stated in the proQeedings of the board.'' 

It will thus be seen that the law fixes the place at which these 
meetings should be held, viz., at the office of the township, city or 
town clerk or recorder. 

In the c:ase of Ji'iinlr, vs. Ga1·roll County, 64 N. W ., 768, it was 
held by our supreme court that where the law fixed the time and 

· place of holding a rlistrict court and the judge adjourned the court 
to a private house for the purpose of a trial that the court thereby 
lost jurisdiction and that the proceedings at the house were of no 
effect, and I see no reason why the same rule should not apply to 
proceedings of the board of equalization. 

With reference to the 1tSsessment of moneys and credits the new 
law, section l of senate file 387 requires all parties to furnish the 
assessor, upon demand , a full, complete, itemized sworn statement,. 
showing the amount of same. 

Yours truly, 
c. A. ROBBINS, 

Ass-istant Atte>rney General. 

RoAD TAx.-'rhe one mill tax required to he levied for the dragging 
fund should h<! certified by th.e township clerk to the county 
auditor in the same manner that he certifi,es the levy of the· 
propel'ty road tax and it should be entered on the tax list and· 
collected the same as property road tax. 

HON. J. P. HERTERT, 

Harlan, Iowa. · 

June 13, 1911. 

DEAR Srn: This will acknowledge receipt of your letter of the 
10th inst. to the attorney general, in which you request an opinion 
as to how long a time the county auditor has in which to make his. 

' report to the state auditor under section 1377 of the code in view 
of section 6 of senate file No. 387, an act of the thirty-fourth gen­
eral assembly, which took effect April 8th last, and requesting his. 

. opinion further as to how the one mill tax required to be levied 
by the township trustees for a dragging fund under the so-called 
new road drag law passed by the thirty-fourth general assembly 

· is to be collected. 
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It is true, as you suggest , that u nclei· the provisions oE scct;ion 6 
of said senate file No. 387, the board of review is given nn til Julv 
1st of this year in which to r eview assessments made under tli~t 
act and, of course, the county auditor ran not make his report as 
to so much of the matters he is required to r eport on as are affected 
by the proceedings under said section 6, but I would think that 
the county auditor should ma ke his r eport by the time specified in 
the statute, according to th e r ecord as it then exists and within a 
reasonable time after the boards of review have acted under said 
section 6 he should make such supplemental r eport to the auditor 
of state as w ill show the facts. 

I think the one mill tax r equired to be levied by the township 
trustees for dragging fund should be certified by the township 
clerk to the county auditor in the same manner that be certifies 
the levy of the property road tax, and the same should be entered 
-0n the tax list and collected the same as property road tax. 

Yours very truly, 
N. J. LEE, 

Special Counsel. 

FISHING--IN MEANDERED AND NON-MEANDERED STREAMS.-In me­
andered streams the right to fish is in the public generally, 
but in non-meandered streams it is in the owner of the adjacent 
land exclugjvely. 

June 20, 1911 . . 
MR. J. E. POOL, 

Woolstock, Io,va. 
DEAR Sm: Yours of the 15th in st. addressed to the .attorney 

,general has been referred to me for reply. 

Your inquiry is as to whether or not a person has the right to 
fish on Boone river without the consent of the person owning the 
land through which the stream flows. 

The rule is that the owner of the land through which a non­
meandered stream flows has the exclusive right to fish therein and, 
bence, he would have the right to exclude all persons attempting 
to fish therein without his . permission. The rule is otherwise ae 
to meandered streams, but as there are few meandered streams in 
this state except the boundary rivers, I would say that the rule 
.as stated above would apply in the case mentioned by you. 

Yours truly, 
c. A. RoBBINS, 

Assistant Attorney General. 
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CITIES AND 'l'OWNS-·RIGHT OF CouNClLMEN TO CoNTRACT.-While 

a councilman may not be interested in a contract with the city 
he may lawfully be employed by one who has contracted with 
the city. 

EMORY NICHOLSON, 

Winterset, Iowa. 

June 22, 1911. 

DEAR Srn: Yours of the 20th inst. addressed to the attorney 
general has been referred to me for reply. 

Your question briefly stated, is whether or not a member of the 
dty council may lawfully work for and draw pay from another 
who has a contract with the city. 

I enclose an extract from a former opinion rendered by this 
department from which it will be seen that the councilman could 
not directly enter into a contract with the city. The section of 
the statute reads: '' Nor shall he be interested directly or iridirectly 
in any contract or job for work, or the profits thereof, or services 
to be performed for the corporation." 

The question propounded by you requires a construction of the 
words "interested indirectly" as used in this statute. If by 
reas~n of his employment the councilman can •be said to be in­
directly interested in the contract by reason of his being employed 
by the contractor, then such employment would be prohibited. 

'fhe supreme court of Minnesot.a, in the case of Nels01'/, vs. John,. 
so1i, 36 N. W., at page 868, consinered a contract wherein it was 
stipulated "should I at any time within a period of five years 
violate my agreement above mentioned, by engaging in the lumber 
business, either directly or indirectly, I agree to pay to the said 
Nelson the sum of two thousand dollars," and in· passing upon 
the question of whether or not this contract had been violated by 
the obligors being employed in another lumber yard said: "The· 
words 'directly or indirectly' emphasize the agreement, and l)er­
mit no evasion of its purpose and object. To engage his services. 
to or in assisting a rival dealer in the same business, to solicit and 
make sales and to influence buyers in that market, including hie 
old customers, would, we think, be fairly within the terms of the 
contract. But it refers to engaging in business; it does not extend 
merely to isolated acts which might tend to interfere with the 
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plaintiff 's business, or to occasional scr...-ices voluntarily r endered 
for th e convenience or accommodation of another in good fa ith. 
Nor do we think it would include subordinate employment, not 
affecting the management or control of the business, or directly 
influencing custom. '' 

Hence, I am of the opmwn that if the city's contract with the 
contractor ·was fairly made and there was no collusion between 
th e members of the couucll to award him the contract in considera­
tion of his employing members of the council, the contractor should 
not be deprived of the right to employ a councilman to do work 
on said contract. 

Yours truly, 
C. A. ROBBINSr 

Assistant Attorney Gene,·al. 

FIRE CRACKERS-SALE OF-TOY PISTOLS-SALE OF TO MINORS.-It 

is unlawful to sell or keep for sale fire crackers more than 
five inches in length and more than three-fourths inch in 
diameter. It is unlawful to sell or give any pistol, revolver 
or toy pistol to a minor. 

MR. R. L. APFEL, 

Waterloo, Iowa. 

June 22, 1911. 

DEAR Srn: This will acknowledge the receipt of your letter of 
the 21st instant to the attorney general in which you request to 
be advised as to whether you are authorized under the law to sell 
blank cartridges of 22-32-38 caliber, where the same are not to be 
used in toy pistols or toy revolvers. 

Section 5028-p of the supplement to the code, 1907, provides 
that '' no person shall use, sell, offer for sale or keep for sale within 
this state, any toy pistols, toy revolvers, caps containing dyna­
mite, blank cartridges for toy revolvers or toy pistols, or fire 
crackers more than five inches in length and more than three­
fourths of an inch in diameter.'' 

Section 5004 of the code provides that no person shall knowingly 
sell, present or give any pistol, revolver or toy pistol to any 
minor. 

These are the only provisions of the statute relating to this sub­
ject thrut I know of. Of course cities and towns have the power 
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by ordinance to regulate or prohibit the sale of fire crackers. 
fire works, torpe,does, Roman candles, sky rockets and other pyro­
technic displays under se<:tion 712 of the code, 

Yours very truly, 
N. J. LEE,. 

Special Counsel. 

CORPORA'I'IONS--EXEMPT FROM FlLING FEE.-Farmers mutual co­
operative creamery associations, corporations and organiza­
tions for the manufacture of sugar beets grown in Iowa, and 
domestic and local building and loan associations, and savings 
and loan associiw:ions are exempt from payment of incorpora­
tion filing fee. 

June 24, 1911. 
.MR. R. N. JOHNSON, 

Fort Madison, Iowa. 

DEAR Sm: Yours of the 21st inst. addressed to the attorney 
general has been referred to me for reply. 

Your question calls for a construction of section 1 of chapter 
104 of the acts of the thirty-third general assembly as amended 
by substitute to senate file No. 272 of the thirty-fourth general 
assembly. 

So far as I am advised, this department has not heretofore had 
occasion to construe this section· as amended, but as I view it, the 
amendment has the effect to enlarge the class of corporations 
exempted from the payment of the incorporation filing fee, so as 
to exempt domestic and loral building and loan associations and 
savings and loan associations. 

Prior to this amendment, the only corporations for pecuniary 
profit exempt from the payment of this filing fee were farmers' 
mutual co-operative creamery associations and corporations or­
ganized for the manufacture of sugar from beets grown in Iowa. 

Yours truly, · 
c. A. ROBBINS, 

Assistant Attorney General. 
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REGISTRATlO~ OF FARM N,\l\lES...:_PRIORlTY IN F1LING---P1tACTJONS 

OJ,' A DAY.-Fracti,rns of a day are not r e,'.ogni zed iu law and 
one who files the necessary papers and makes the deposit fee 
is hel d to have compl ied with the law on the first moment 
of that day. \\ here the same farm mime is selected by two 
applicant s and filed on the same day, the one first fil ed ~hould 
take precedence, and if they are received by mail the letter 
first opened should take precedence. 

MR. J. L. Dono, 
Centerville, Iowa. 

June 24, 1911. 

DEAR Sm: Yours of the 21st inst. addressed to the attorney 
general has been referred to me for reply. 

Your first question, briefly stated, is whether or not persons 
desiring to r egister a farm name would gain any priority in the 
choice of such name by filing the same with you prior to the date 
-0n which the law takes effect. 

The law takes 110 notice of a fraction of a day and if a person 
<lesiring to comply with this law should file with you the name 
d esi red and deposit the fee required previo~s to the day when 
the law takes effect, he should be h eld to have complied with the 
law on the first moment of that day, i. e., twelve o'clock and one 
minute a. m., and hence ·would have priority over a person filing 
the same name later in that day. 

Your second question is as to how you should dispose of two 
applications for the same name received on the same mail. 

You should file the same in the order in which the letters are 
opened. 

In my judgment, you would not be required to take any 
offici11J 11otic1i of these instruments prior to the date on which the 
law takes effect. 

Yours truly, 
c. A. RoBBINS, 

Assistant Attorneu General. 
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RoAo DRAG F u xo.-The one mill . road drag fund provided for­
in the new" Jaw is in addition to the six mill tax authorized 
to be levied by the statutes under code supplement section 
1528. 

l\'fR. v . .A.. BURLEY, COUNTY AUDlTOR, 

Sibley, Iowa. 

June 26, 1911. 

DEAR Sm: Replying to your letter of the 23rd inst. to the at­
torney genernl in which you request to be advised as to whether 
the one mi11 to be Je, ,ied for dragging fund u nder the new road 
drag law is included in the six mills that the trustees are author­
ized to levy hefore the ena ctment of such law, will say that such 
one mill for dragging fnnd is not so included but is in addition 
to the maximum th at could he levied by the trust.aes under section 
1528 of the supplement to the code, 1907. 

Y onrs very truly, 
N. J. LEE, 

Special Counsel. 

PooL AND BILLIARD HALLS.-Pool and billiard halls may be operated 
outside the limits of incorporated city or town. 

June 26, 1911. 
J\1R. A. A. SMITH, 

Long Grove, Iowa. 

DEAR Srn: This will acknowledge receipt of your letter of the 
15th inst. addressed to the attorney general in which you request 
his opinion as to whether a pool and billiard hall can be operated 
in a town not incorporated; whetl1er minors may remain for hours 
in a pool and billiard hall; whether a pool hall may be kept open 
on Sunday; whet.her people are allowed to play cards for the 
drinks or money in a pool hall; whether minors are allowed to 
participate in pool and billiard games and whether minors are 
allowed to take care of pool and billiard tables. 

All of your questions, except the firHt one, must be answered in 
the negative. There is no state law prohibiting the operation of 
pool and billiard halls, but cities and towns have the power, by 
ordinance, to regulate or prohibit such places, and it follows, there-
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fore , that outside of the limits of cities and towns, such places 
might operate. 

Yours truly, 
N. J. LEE, 

Spec ial Oawnsel. 

ITINE RANT VENDOR OF DRUGs.-An it iuera,nt vendor is r.eq nired 
to have the license provided for by code section 2594 even 
though lie is acting as the agent for another who has taken 
out such li cense. 

::\IR. GEORGE F. ST.\UFFER, 

Garrison, Iowa.' 

June 26, 1911. 

DEAR Srn: Your favor addressed to Attorney General Cosson 
relative to license fee required of agents of tlrn Larkin Company, 
has been ha11ded to me for reply. 

We are informed that the commissioner of pharmacy is of the 
opinion that you, as such ag.ent, would come within th~ provision 
of section 2594 of the code, whieh provides as follows: 

'' Any itiner ant vendor of any drug, nostrum, ointment or 
application of any kind for the treatment of any disease or 
mJnry • ~ • • shall pay to the treasurer of the com­
mission of pharmacy an annual fee of one hundred dollars 
upon receipt of which the secretary of the commission shall 
issue a license for one year from its date.'' 

Since the Larkin Company sells other articles than those men­
tioned in the above section, you, as such agent, might also come 
within section 1347-a of the supplement to the oode, which reads 
as follows: 

'' Peddlers plying their vocation in any county in this state, 
outside of a city or incorporated town, shaU pay an annual 
county fee of twenty-five dollars for each hawker on foot 
• • • • Such tax shall be paid to the county treasurer 
who shall issue to the person making such payment dupli­
cate receipts therefor, and upon presentation. of one of the 
same to the county auditor, he shall issue to the person pre­
eenting such receipt a license which shall not be transferable, 
authorizing such person to ply the vocation of a peddler in 
such county for the term of one year from the date thereof. 

\ .. 
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The word 'peddlers' under the provjsion of this act, and 
wherever found in the code, shall be held to include and apply 
to all transient m er chants and itinerant vendors selling by 
sample or hy taking orders, whether for immediate or for 
fu t ure delivery.'' 

Yours very truly, 
HEXRY E. SAMPSON, 

Special Counsel. 

ScHoor.s-NON ·RESJDENT PuPn,s.-A sc11ool board may admit non­
resident pupils on such terms as tl1ey may p r escribe. 

MR. A. L. CRAIG, 

Saline, Mo. 

June 28, 1911. 

DEAR Sm: R 0plying to your favor of June 12th addressed to 

Attorney General Cosson, r elative to the authority of the township 
school board to admit non-resident pupils, will say that non­
r esident children and those sojourning temporarily in any school 
corporation may atten<l school ther ein npon such terms as the board 
may determin ':l. 'l'he statute gives the board the power to de­
termine the amount of tuition to be paid. 

Yours very truly, 
HENRY E. SAMPSON, 

Special Counsel. 

TOWNSHIP TRUSTEES--MAY NoT Do ROAD WoRK.-Township trus­
tees are prohibited from doing work on the roads and draw­
ing· compensation ther efor from the township funds. 

MR. w. E. PARSONS, 
Carroll, Iowa. 

June 29, 1911. 

DEAR Sm : This will acknowledge receipt of your letter of the 
26th inst. addressed to the attorney general in which you com­
plain that there is considerable trouble in getting the roads dragged 
in the vicinity of Carroll and other parts of Carroll county, and 
I note that you say the county attorney has urged the township 
trustees to do · their duty under the law, but that no attention is 
paid to his direct.ions. You also state that certain trustees . have 
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let contracts for road ,vork to a third person and that certain 
trustees have perfornwd work for such contractor on the roads 
and hm·e r eceived or will r eceive compensation therefor. You 
inquire whether there is some way to compel the trustees to drag 
t he roads in accordance with the n ew road drag la,~, and whether 
there is some way to prevent such trustees as perform work on 
the roads in the manner stated, from drawing any compensation 
therefor. 

The attorney general is not authorized to r ender official opinions 
in matters of this kind to private individuals: Moreover, the offi­
cial business in this department is so great as to take the entire 
time of the office force. In this instance, however, inasmuch 
as the questions you propound involve a matter of public conc·ern, 
and as a courtesy to you, I may say in a personal way that the 
provisions of the new road drag law as to the dragging of certain 
roads are both specific and mandatory and there can be no wilful 
evasion of them and I know of no reason why the trustees cannot 
be compelled to carry out the provisions of the law in a suitable 
proceeding. Of course, when it comes to the matter of deter­
mining whether road work is sat isfactory or not, it is a difficult 
thing to get it done t.o a fixed standard of efficiency because of 
the fact that. the township trustees and the road superintendent 
are primarily the authorities who have to do with the working 
of roads and a wide latitude of discretion is vested in them and I 
suppose they may do their work in a more or less unsatisfactory 
way without any actual and satisfactory remedy therefor. 

With reference to the right of the township trustees to render" 
service of any kind in connection · with the· working of the roads 
or for the township, and receiving compensation from the town­
ship therefor, I have to say that the rendering of such service by 
a township trustee and the drawing of township funds therefor 
is absolute]y prohibited by law and the same would constitute an 
indictable m isdemeanor and the payment for any such service 
could be enjoined. I r efer you to section 468-a of the supplement 
to the code, 1907, which provides that "Members of boards of 
supervisors and township trustees shall not buy from, sell to, or 

. in any manner become parties directly or indirect]y to any con­
tract to furnish supplies, material or labor to the county or 
township in which they are respectively members of such board 
of supervisors or township trustees.'' A violation of any of the 
provisions of the section quoted has been held by the supreme court 
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to amount to a misdemeanor for which the offender may be in­
dicted and pun ished. I cite you to the case of State vs. York, re­
ported in the 131st Iowa, page 635. In this case the supreme 
court construes the section of the statute just quoted and applies 
the sa~e to a state of facts very similar to the facts you recite 
in your letter. .But I think aside from any statutory prohibition, 
the rendering of such service by a township trustee and the re­
ceiving of compensation therefor from the township, directly or 
indirectly, is contrary to sound public policy and could be en­
joined. I cite you also the case of Ba:y vs. David~on, reported in the 
l33rd Iowa, page 6ss: 

As alreatly stated, this is not to be r egarded as an official opinion 
from this rlepartment, but represents the views of the writer with­
out having bad the opportunity of giving the question very full 
investigation but I have no doubt that the conclusions announced 
are well supported by sound legal principles, by the statute and 
the decisions of our courts. 

Yours very truly, 
N. J. LEE. 

Special Oounsel. 

SOLDIERS' ExEMPTIONS.--'l'he widow of a Union soldier who re­
marries one not a soldier and again bec·omes a widow is not 
entitled to th e exemption provided for soldiers' widows by 
code supplement section 1304. 

July 1, 1911. 
HON. R. L. McCORD, 

SJtc>_ <J.i.t:y;.; lo::wa .. 

DEAR SIR: Your lettel" of the 23rd of May to the attorney 
genevail requesting his opinion as to whether the widow of a Union 
soldier who afterwards remarried and again became a widow, is 
entitled to claim the exemption under section 1304 of the supple­
ment to the code, 1907, has not been noticed before now because 
of the unusual amount of offi.cial business to be cared for. 

I have not gone into this matter very thoroughly but am in­
olined to agree with the conclusion tha.t you have reached, viz., 
that a strict construction of the provision of the statute would 
not entitle such widow to such exemption, having in mind that 
taxation is the general rule and that exemptions are the exce-p­
tion and, literally, she did not remain unmarried after the death 
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of her first husband. The assessor might allow ex.eruptions to 
such persons on other grounds subject to the approval of the 
board of supervisors under another subdivision of the same section. 

Respectfully yours, 
N. J. LEE, 

Special 001.l!nsel. 

PUBLIC WATERS.-The public has the right between low and high 
water mark along the banks of meandered streams, but where 
the stream is not meandered the owner of the lan'd through 
which the stream flows has the exclusive right to fish in the 
stream and lias the right to exclude persons f rom the ad­
jacent land as well as the stream. 

MR. WILSON NICKUM, 

Manning, Iowa. 

July 1, 1911. 

DEAR Sm: Yours of recent date addressed to the attorney gen­
eral making inquiry as to the rights of the public along the Nislma­
botua river, for the purposes of hunting and fishing, has been 
referred to me for reply. 

The ru1e is that the public has the right between low water 
mark and high water mark along the banks of meandered streams, 
but that in non-meandered streams they have no such right, 
and in such non-meandered streams the owner of the land through 
which the stream flows lrns the exclusive right to fish in such 
stream, and, hence, would have the right to exclude persons at­
tempting to fish in the stream without his consent. There nre 
-very few meandered streams in this state and, as I understand it, 

· the Nishnabotna is not one of them. 

-Yours truly, 

20 

c. A. ROBBINS, 

Assistant Attorney General. 

• 
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LAREs.-The owner of ]and adjoining meandered lakes would 
have no right t-0 make objection to persons camping on the 
lake shore within high water mark. 

E. P. BELL, l\L D., 
Pleasantville, Iowa. 

July 1, 1911. 

DE,\R Srn : Your letter of the 31st of May to the attorney gen­
eral , in which you request to be advised as to the rights of resi­
dents of Iovn1 atound lakes in northern Iowa, duly received. 

Any person would have the right to camp on the lake shore 
within the high water mark and the adjoining owners would have 
no right to make objection thereto. Of course, one might have 
to get permission to cross private land to get to a lake, if there 
were no public highway leading to the same. What I have said 
has application to meandered lakes. 

Respectfully yours, 
N. J. LEE, 

Special Counset. 

GAME LAWS--VIOLATION O"b'-SUl•'FICIENCY OF EVIDENCE TO CONVICT. 

-A person may carry a gun without having a hunter's license. 
He is on]y prohibited from pursuing, killing or taking any 
wild animal. bird or game with a gun. The having of a gun 
in possesfl'ion in forests or fields of the state and his failure 
to produce a license when demanded is prima facie evidence 
of guilt but not conclusive. 

HON. GEORGE A. LINCOLN, 

State Fish arid Game Warden, 
Cedar Rapids, Iowa. 

July 3, 1911. 

DEAR Sm : This will acknowledge receipt of your letter of the 
30th ult. to the attorney general in which you request his opinion 
as to whether any person, under section 11, chapter 154 of the 
laws of the thirty-third general assembly, has a rigl}t to be out . 
with a gun in the fields or forests or on the waters of the state 
()r upon the ice of the same, without a license, as provided in sec­
tion 2 of said chapter, and whether it is incumbent upon the state 
to prove that. the party was hunting. · And you . add further that 
it is your understanding of the law that any person carrying a 
gun must have a license as provided in said chapter. 
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Your question must be amrwered in t.he affirmative. Said sec­
tion 11 merely furnishes a rule o.f evidence. The only things a 
p erson is prohibited hy said chapter from doing without pro­
curing a license is to hunt, pursue. kill or take any wild animal, 
bird or game in this state, with a gun. The mere carrying of 
a gun or having possession of a gun in the forests of the state 
is not of itself a violation of this chapter. The gun may be carried 
£or an innocent and lawful purpose. A person would have a 
right to carry a gun in tlie fields or forests of the state, on the 
waters, or upon the ice of the same, if he does not do it for any 
of the prohibited purposes. He would have a right to have a. 
gun in bis possession in tl1e forest, for instance, to shoot at a 
mark. But common experience tells us that when a person has 
a gun in his possession in the forests or in the fields or upon the 
waters of the state he is usually pursuing game, and this fur­
nishes the reason for the rule of evidence laid down in section 
11 of said chapter. Under this rule, if the state shows that a 
person was found with a gun in his possession in the forests of 
the state and failed to produce a license when demanded of him, 
it would be sufficient evidence to establish a violation of section 
2 of said chapter, without · any evidence to the contrary. But 
such evidence would not be conclusive of guilt. The defendant 
would be permitted to show in defense that he had possession of 
the gun under such circumstances for a purpose that was not 
declar ed to ,be unlawful. · However, the state, in every instance, 
would not be required to show that the person was, in fact, hunting, 
pursuing, killing or taking a wild animal or bird with a gun, in 
order to mstain conviction for a violation of section 2, for, as 
already stated , the possession of a gun in the fields or forests or on 
the waters of the state or upon the ice of the same and a failure to 
dii1play a ]icense when demanded by anyone, dispenses with such 
proof . and wonld be necessary only when the facts which are made 
prima facie evidence of guilt are rebutted. 

Respectfully yours, 
N. J. LEE, 

Special Counsel. 
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M ULCT S.\LOO:S-S-DTS'l'ANCE FROM CHURCHES OR OTHER BUIT,DINGS. 

-Wher e a room in which a mulct saloon is conducted is with­
in the prescribed distance from a church the statute may not 
he .evaded hy partitioning tbe room wi thin th e prescr ibed dis­
tnn ce. lf t he portion partition e,1 off were used for some other 
lmsin r.!is a differ P.nt. rnle might ·apply. 

l\IR. ,JE)<KS E. DAVIS, 

Oskaloosa, Iowa. 

July 5, 1911. 

DEAR Sm: I am in receipt of your comrnuu ication of the 22nd 
ultimo requesting to be advised as to whether a partition of a 
room could he made to the end that a part of a building would 
not be w·ithin three hundred feet of a church in violation of the 
mulct law. 

In the ease of .McCall vs. Rally &; F'ishe1·, Judge Deemer held 
that a partition made in a room for the mere purpose of evading 
the law, and which was not used for any business purpose, was 
a mere subterfuge and did not operate to remove the room in 
question where liquor was sold, the required distance from a 
church. 

I do not know what the court would hold in the event a parti­
tion in a room was made in good faith leaving the part parti­
tioned off to be used for some business purpose, and the other 
part opening on the main street, and otherwise complying with 
the law. If this difficulty however was removed there would still 
be the question of complying with the Moon law. 

Yours very truly, 
GEORGE CossoN, 

Attorney General of Iowa. 

PRIZE FIGHT.-··· " Battle Royal" discussed and held to be a prize 
figh.t within the meaning of code section 5036. 

.i\tfR. J. C. · MASON, 

Altoona, Iowa. 

July 5, 1911. 

DEAR Sm: Replying to yours of the 23rd instant, I happen 
to know what a "battle royal" is. 
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S ection 5t1:36 of tJ1e code prohib'its a prize fight , hut there may 
be some clonbt in Yirw of the number of per sons who eng-age in a 
batt]e roynl an~l the method of condncting the same. whether it 
would properly be construed to be a prize fight , which is gen­
erally under stood to be between two persons. 

Section 5038-a snpplt>ment to the code, 1907 proYides: 

""\Vhoever engages in any boxing contest or sparring exhi­
bition with or without. gloves for a prize, reward 01· any­
thing of value, at whieh an admission fee is clln.r~ed or re­
ceived. either directly or indi~·ecHy, and whoever knowingly 
aids, abets, or a!>sists in auy such boxing contest or sparring 
exhibition, and any owner or lessee of any ground, lot, build­
ing,. hall, or structure of any kind knowingly permitting the 
same to be used for such boxiug contest or sparring exhibition, 
shall be fined not exceeLling th_ree hundred dollars, or im­
prisonment in the county jail not exceeding ninety days-." 

I am of the opinion that a battle royal would come within the 
terms of section 5038-a. 

'rhe method of having t he same stopped would be to notify the 
sheriff and county attorney and request that they prevent same 
from taking place, and if the same takes place to arrest the offend­
ers, :file information against them pursuant to the provisions of 
said section and let prosecutions follow accordingly. 

Yours very truly, 
GEORGE CossoN, 

Attorney General of [01J.,•a,. 

!NTOXIC,\TJNG T1IQUORS· -DUTJES OF COUNTY ATTORNEY.-It is the 

duty of the county attorney under chapter 105, acts of the 
t hirty-fourth general assembly, to procure from the internal 
revenue collector quarterly each year a certified copy of the 
names of all persons paying special tax to the federal gov­
ernment for the purpose of selling intoxicating liquors and 
file the same with the county auditor. 

COUNTY ATTORNEY w. R. HART, 

Iowa City, Iowl;l. 

July 7, 1911 . 

DEAR Srn : I am in receipt of your communication of the 5th in­
stant advising that you have not yet received the session laws 
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of the thirty-fourth general assembly, and requesting to be ad­
vised as to your securing from the internal r evenue collector for 
Iowa certified copies of the names of all persons who have paid 
to the federal government the special tax imposed upon the busi­
ness of selling intoxicating li quors within your county. 

Section l of chapter 105, acts of the thirty-fourth general as­
Rembly, provides that the several county attorneys of the state 
are 11uthorized and directed to secure from the f ederal internal 
revenue collectors for Iowa on or before the 15th day of January, 
April, July and October of each year a certified copy of the names 
of all persons who have paid to the federal government the special 
taxes imposed upon the business of selling intoxicating liquors 
within their respective counties, except such persons within their 
counties as are engaged in the salr, of intoxicating liquors under 
tl1e mulct Jaw and registered pharmacists who hold valid permits 
to keep and sell intoxicating liquors for medicinal purposes. 

Said act furth er proviiles that upon the receipt of certified 
copies of the names of such persons, the county attorney shall 
first examine the list and then file the same with the county audi­
tor; and also provides that the county auditor shall record this 
list of mimes in a book kept therefor, and that said list of names 
i,ball be open to public inspection. 

Section 3 of the act further provides that a certified copy fur­
nished by the internal revenue collector of the names of persons 
who have paid to the federal government the special tax imposed 
upon the business of selling intoxicating liquors, except those sell­
ing under the mulct law and r egistered pharmacists, shall be 
prima faeie evidence that said person is engaged - in the sale, or 
keeping with intent to sell, intoxicating liquors in violation of 
law, and that the burden of proof is on the defendant that he has 
complied with all the terms of the mulct law, or that he is a 
registered pharmacist actually engaged in the business . as such. 

I wish to direct your attention to a matter which may be easily 
overlooked by a casual reading of the act, and that is that the 
Jaw does not contemplate that _you shall receive a certified list of 
names of persons engaged in the sale of liquor in your county 
under the mulct law or registered pharmacists in your county 
who hold valid permits to keep and sell intoxicating liquors for 
medicinal purposes. The internal revenue collector has no means 
of knowing whether persons who pay the special tax to the govern­
ment are engaged in selling liquor under the mulct law, under 
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a valid p ermit as a registered pharmat' ist. or as to whet her they 
are mere hootl eggers. It will. therefore. be necessary for yon a.nd 
each of the ,~ounty attorneys in th e state to ascertain from tl1e 
records in the auditor's office and the clerk's offlce the names 
of all persons who are engaged in th~ sale of liquor under the 
mulct law an ,l the names of aH persons who lrnld valid permits to 
keep and sell intoxicating iiquors for medicinal pm·poses ns reg­
istered plrnrmacists, and forward that list to the internal revenue 
collector with the request that he furnish you a certified list of 
the names of all persons who have paid to the federal govern­
ment the special tax imposed upon the business of selling intoxi­
eatiug liquors within your county, except the persons named in 
said list. Unless this method is followed, great confusion will 
arise. If the plan is followed, however, no difficulty will arise as 
I had previously examined the federal statutes and taken the matter 
up with the internal reYenue collectors before the bill actually 
became a Jaw. 

The law contemplates that you should secure your first list of 
names before the 15th day of July, 1911. 

Let me say in conclusion, in my opinion, this is a most salu­
tary piece of liquor legislation, and if the several county attor­
neys of Iowa will avail themselves of all the advantages of this 
law, there will be very little bootlegging in Iowa from now on. 
"\¥bile citizens may disagree as to whether liquor should be sold 
or absolutely prohibited, there is no good citizen but what con­
demns the comr:non bootlegger and the illicit method of dispensing 
liquors. 

Yours very truly, 
GEORGE CossoN, 

Attorney General of lowu. 

SHERIFF-FEES OJ<' WHEN PERFORMING DUTIES IN J USTICE COURTS. 

-The fees of a sheriff when performing the duties of a con­
stable in justice court are those allowed constables. 

1.'1R. JOHN H. CROWELL, 

Rockford, Iowa. 

July 7, 1911. 

DEAR SIR : Yours of the 6th inst. addressed to the attorney 
general has been referred to me for reply. 
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Your question, briefly stated, is, "what f ee is a sheriff or deputy 
sheriff entitled to for serving a warrant issued ·by a justice of 
the peace 'I ' ' 

The answer to your inquiry will be found in subdivision 23 
of code supplement, section 511, which provides: 

" "When sheriffs perform official duties in justice courts, their 
fees shall be the same as aJlowed constables, '' and in subdivision 
13 of code section 45!38, which provides the fee for constables as 
follows: "For serving each warrant of any kind, seventy-five 
cents.'' 

Yours very truly, 
c. A. ROBBINS, 

Assistant Attorneu General. 

CoLI ,E GEs-BoARD OB' EoucATION-APPROPRIATIONS.-Tbe state 
board of education is allowed wide discretion in reference to 
expenditure of funds appropriated to the colleges for their 
support, where the act does not specify how the funds shall 
be expended, but may not arbitrarily divert funds to a pur­
pose not contemplated by the act appropriating the same. 

MR. E. ·w. STANTON, 
Acting Pres'ident Iowa, State College, 

Ames, Iowa. 

July 10, 1911. 

DEAR Srn: Your letter of the 3rd inst. to the attorney general 
was rererrecf to me for reply. 

You state that the finance committee desire you to secure the 
opinion of the attorney general as to the legality of appropriating 
from the support fund of the college the sum of fifty dollars each 
year for the maintenance of what is known as the Graduate School 
of Agriculture, which is under the auspices of the American As­
sociation of Agricultural Colleges and Experiment Stations. 

You state further that this graduate school holds each summer 
a session at such agricultural college as the association may desig­
nate, and that fees are charged which sustain the i-r.hool in part, 
and that the deficit is made up by assessing the different insti­
tutions belonging to the association. 
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What is known as the "support fund of the Iowa State Col­
lege of ·Agri cultm·e and Mechanic Arts" is ma.de up from va.rious 
sources, viz., the interest earned on the permanent fund derived 
from the sale of the lands granted the college by the federal gov­
ermnent, annual appropriations by tl1e congress, annual a.ppro­
priations by the state and certain f ees collected by the college. 
The acts of con gress granting and appropriating said funds in 
support of the college placed such restrictions about their expendi­
ture as would, in my opinion , make a use of any part thereof for 
ihe purpose named in your inquiry improper. 

The money appropriated by the general assemblies of the state for 
the general support of the college is variously designated as "sup­
port fund , '' '' additional support fund,'' and '' educational support 
fund.'' Various appropriations have also been made from time 
to time for certain specific purposes. 

The acts of the general assemblies making appropriations to 
the college for its support fund do not specify how such funds 
shall be expended. The state board of education, however, is em­
powered by the act which created it '' to direct the expenditure­
of all appropriations the general assembly shall, from time to time, 
make to said institutions, and the expenditure of any other moneys.'' 

The board of education, under the power so conferred upon it, 
must, necessarily, be allowed wide discretion with reference to 
the expenditure of such funds, but the board, in the exercise of 
this power, may not arbitrarily divert a.ny funds so appropriated 
to a purpose or use not clearly contemplated by the act appropri­
ating the same. But as to whether any part of the appropria­
tions made to the college, designated as '' support fund'' may 
properly be devoted to the purpose stated in your communica­
tion, is not, it seems to me, under the facts stated, primarily a 
legal question, but rather is one that is to be determined in light 
of the administrative and educational policy of the institution. 
The proper rule or test would appea.r to be, would an expenditure 
for such a purpose as you suggest directly tend to increase the 
efficiency of the college and be in furtherance of the work it was 
estahlisheci- to do. And whether such result is to be attained 
from any given expenditure :from said fund is, I think, within 
the sound discretion of the state board of education to determine, 
subject to what has already been said. 

Respectfully yours, 
N. J. LEE, 

Special, Counsel. 
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l1'TOXICA TING LIQUORS-PERUXA-R.EGISTERED PHARMACISTS.-Pe­

runa containing seventeen per cent alcohol is an intoxicating 
liquor and may not be sold except by a registered pharma­
cist . 

MR. I. ,v. CLumNTs, 
I'rcsident Iowa Boa.rd of Pharmacy, 

Marengo, Iowa. 

July 11, 1911.. 

DEAR Srn: Your letter of the 26th ult. to the attorney general 
has been referred to me for r eply. You submit three questions: 

''l<'irst. Is the sale of the preparation lrnown as Peruna 
r estricted under the law by registered pharmacists, said 
preparation being a proprietary medicine, and containing, ac­
cording to the statement on its label, 17 per centum of 
alcohol? 

'' Second. May one who is not a registered pharmacist sell 
a proprietary preparation which contains 6 grains of opium 
to each ounce 1 

"Third. Under section 2, chapter 123, acts of the thirty­
fourth general assembly, is it optional with the pharmacy 
board as to whether any of the examinations referred to 
herein are held in Iowa City and may said board hold less 
than five such examinations and fix dates for holding the 
same ?'' 

Your first question must be answered in the affirmative. No 
one but a registered pharmacist may sell any medicine or prep­
aration if it contain any intoxicating liquors or poison. Section 
2588 of the code leaves no doubt as to this being a proper inter­
pretation. 

Your second <Jnestion must be answered in the negative. Only 
registered pharmacists may sell opium and other poisons men­
tioned in section 2593 of the supplement to the code, 1907, and 
pr.eparations containing any of said poisons. The clause in said 
section "excepting those containing less than 2 grains to the 
ounce" has reference to the duty of the registered pharmacist 
and does not give one other than a registered pharmacist the 
right to sen any preparation when it contains two grains or less 
of opium to the ounce or when it contains any other poison-

Answering your third question will say that it is not manda­
tory upon the board to hold any such examination at Iowa City 
but said board may hold one examination at that place, if it de-
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sires to do so . It may hold fr,e such examinations or any number 
less than five, as it deems best and may fix the dates thereof. Of 
course, all examinations not held at Iowa City must be held at 
Des · :Moines. 

RespectfulIJ~ yours, 

N. J. LEE, 
Special Counsel. 

REGISTRATION OF FARM NAMES-PRIORITY OF RIGHT. -The law 
pr6viding for the registration of farm names did not take 
effect until July 4, 1911, and an application filed prior to 
that date and retained by the recorder would have priority 
over an application for the same name filed at any time on 
or after July 4, 1911. 

MR. IRA B. OFFICER, 

Leon, Iowa. 

July 11, 1911. 

DEAR Sm: Your letter of the 8th inst. to the attorney general 
was r.eferred to me for reply. 

You request to be advised whether the right of priority to record 
a name as the name of a farm dates from the taking effect of 
chapter 153, acts of the thirty-fourth general assembly, which 
was July 4, 1911, or from the date of filing application for the 
registration of such name if before that date. 

Said chapter provides for the recording of farm names and 
that when any name shall have been recorded as the name of 
any farm in a county, the same · name shall not be recorded as 
the name of any other farm in the same county. Legal applica­
tion could not be made for the recording of the name of a farm 
prior to the taking effect of this act. If anyone made application 
to the county recorder prior to July 4th last to have a name 
recorded as the name of his farm, the county recorder was not 
bound to take any notice of the same. But if application was 
made to the county recorder prior to July 4th for the recording 
of the name of a farm and the county recorder received the ap­
plication and retained the same for the purpose of recording the 
name together with the description of the land covered by the 
·application, immediately upon the taking effect of said act then 
it would he legal and sufficient r.ecording of such name under 
the law from the time it was so recorded and I am inclined to 
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W1iuk tliat the JH.·rson nrnki 11 g nppl i<·at ion f4Jr the re('ording of 
such nnmc under th e ci1·1.:umstanccs 11 ggestcd , would have priority 
of r ight to ha1·r such name rccorc!ccl from the tim e the act look 
effect. The mere fart t h3 t a person hns used a ce rtam name as 
th e 11:un~ of. his farm for nny le ngth of time will not Cl]ti tle 
him to an ,· p1·r fC"l'cncc of priority in the use of said name or in 
the rig-hL io hn,·c the same reco rd ed as against one who had had 
the s;1111 e name re<'o rd ed undel' the rirrnms tnnccs I have sug. 

gestccl a1Jo1·c. 
Respectfull~· yours, 

N. J. LEE, 
Spec ial Counsel. 

Po1J1cE AXD Frni-: Co:i.1.,11 ss10NERs-- A u1· irom-rr ·ro I s·rn uCT PoLICE­
ME :'i OR GR.\XT LE.,n: OP AnsF::-.C Fr--REPF:.\ T, or Cn.,PTER 32.­
ThP polir·c a nd fire com missioners h:wc no authority to grant 
leave of 11hsc11re t·o a member of th e police or fire department 
nor to t?ive instruet ions to indi,·i,lual pol icemen. Chapter 33 
of the ar ts of the thi r ty-fourth general assembly liacl the 
effoct of r rpcnl int-: chapter 32 of the aets of the thirty-fourth 
g nernl nsscmhl_v after J'n ly 4th , 1911. 

Hm,. s . TI . n .,R PER, 

Oltnmwn. l own. 

July 12, 1911. 

DEAR Srn : Yon,· first question , briefly stated, is wh ether chap­
ter 33, nets of the thirty-fourth general assembly, had the effect 
to r epen l chapt er 32 of th e acts of the thirty-fou rth general as­
sembly, each of wl1ich chapters was amendatory of section 679-h 
of the supplement to the code, 1907. 

The second quest ion is whether or not the board of police and 
fire commis, ioners hnv;, autl1ol'it~· · to gran t leave of absence to 
a member of th e poli e or fir e department, an d the third question 
is as to whether said board has authority to g ive instructions 
to individual policemen with regard to th eir work when on duty. 

.A careful examination of the act creating the board of police 
and fire commissioners and the amendments thereto fails to dis­
elose that they have any au thority with r eference to either of the 
matters referred to in yonr second and third interrogatories and, 
hence, it follows that botl1 the second and third interrogatory 
should be answered in the negative. 
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Y our fi rsl anti c·h ief inte rroga tory i1woh'es a consideraliun of 
t he two rhapters referred to. as well es t lie section which was 
sough t to b ame nclctl br said chapters. The original section 
provided for the remo,•al of members of th e polire fo rce and fire· 
men b~· the bo11rcl of pol i,· and fire commi ssiouer:,,; f r rniscondnct 
or fa ilu re lo perform their duty . Chnptrr 32 was appro,·ed April 
JG , ]!111. ilnd tol1k r·f-l',,et by p11h!ir:1i ion .\p 1·i l 2 1st. This rhaptcr 
took no1hi11~ fl'Om th e ori µ- inal section but :iddcd thereto a prov i­
sion wh cl'ehy poliN'BH~n an d firemen mi~ht he removed o r dis­
chorged by the ma.,·or when the revenue of the c ity available 
for paylll r nt of thei1· sa lnri cs was insuffir ient to pny the sn me. 
This act undoubt edly beenme effccth·e upon publication and until 
,Tuly 4th should ha,·c been read in c nn cction with and following 
the original !- Cl'1 ion and ns a part thereof . 

Chapter 33 repealed the original section mid enacted a sub­
stitute ther efo r. Th is net was approved April 1st but ns there 
was no publi ca tion clause it did not tnke effect until July 4, 1911. 
The thought i;;uµgrsting the quest ion propou11dcd is . that inas­
much as the original section was repealed afte,· July 4th by chap­
ter 33 . 1.hnt l~lwp tcr 32 wou ld cxplre at the snmc time and cease 
to be ell'ecti ,·c and this i the real questi on presented. 

The repeal nnd simulta neous r e-enactment of substantially the 
same s tatutory p rovision is to be construed , not ns an implied 
repeal of the original statute but as a continuation ther eof. In 
practic:i.l ope ration and effect, the new statute is to be considered 
as a continuation of the old, rath er than as an abrogation of the 
old and the r e-enactment of a new one. 

36 Cyc., 1084; 

Tlobill,ion vs. F erguson, 119 Ia., 325; 

State vs. Prouty, 115 Ia., 657. 

Nor does a later law, whi ch is merely a r e-enactment of the 
former, repeal an intermediate net which qualifies or limit~ t~e 
first one, but such intermediate act will be deemed to r emam m 
force, and to qualify or modify the new act in the same manner 
as ' it did the first. 

36 Cyc., 1084; 

Hon, i·s. The Stale (Ga.), 40 S. E ., 297. 

Where two acts relating to the same subject matter are passed 
at the same leg islative session, there is a atrong presumption 
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against implie<l repeal and they are to be cornrtrued together, if 
possible, so as to give effect to each. 

36 Cyc .. , 1086 ; 
.Eckerson vs. City of Des Mm"nes, 137 Ia., 452 at 489. 

In view of the suhject matter of chapter 32 and in view of 
the fact that the same necessity for the provisions thereof would 
exist after as well as prior to July 4, 1911, and in view of the 
fact that its provisions are not at all inconsistent with the pro­
visions of chapter 33 and can be read in connection therewith and 
at the end thereof with as much harmony as it could have been 
read in connection with the original section, 679-h, and in view 
of the fact that chapter 33 had actually passed both houses and 
been approved prior to the passage and approval of chapter 32, 
and in view of the fact that under the foregoing authorities the 
original section was not in fact repealed but rather continued and 
carried into chapter 38 which is a substitute for the original sec­
tion, I am inclined to the opinion that chapter 32 would not be 
held to be repealed and ineffective after July 4th but that after 
said date it should be read in addition to, and at the end of and as 
a part of chapter 33 and that pri01, to July 4th it should have been 
read at the end of the original section and in addition thereto. 

While the question is not entirely free from doubt, yet it is 
reasonably clear that this construction would be placed upon the 
two chapters under examination by the courts of this state. 

Yours very truly, 
c. A. ROBBINS, 

Assistant Atto,·neu General. 

CITIES AND TowNs---MAYOR-RIGHTS AND DUTIES OF,-The mayor 
since the enactment of chapter 26, acts of the twenty-second 
general assembly, is no longer a member of the council and · 
has no right to make a motion before the council. He has 
the right, under code section 685, to veto ordinances and 
resolutions but this section does not confer the right to veto 
motions. 

WM. S. GALLAGHER, C()unty Attorney, 
Tama, Iowa. 

· July 12, 1911. 

DEAR Sm: Yours of the 10th inst. addressed to the attorney 
general has been referred to me for reply. 
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You e11c!ose a copy of the ordinllnces of an incorporated town 
with 950 population and propound the following questions: 

"J. Is the mayor a member of the town council? 

"2. Has the nrnyor a right to make a motion '! 

"3. I-Iris th e mayor a right to veto motions when passed by the 
connril ? " 

Prior to the acts of the thirty-second general assembly subdivi­
sion 5 of section 658 of the code and supplement provided with 
reference to mayors as follows: 

'' In towns, he shall be a member of the council and pre- . 
siding officer thereof, with the same right to vote as a coun­
cilman.'' 

In the case of Griffin ·vs. Messenger, 114 Ia., 99, it was held, · 
under this statute, that the mayor was a member of the council 
and even though he had no right to vote except in case of tic, 
yet he should be counted for the purpose of determining whether 
or not a proposition was carried by a three-fourths vote. as a mem­
ber of the council. With the statute in this shape, I would be 
inclined to the view that the mayor would have a right to make a 
motion. However, said section was amended by chapter 26 of the 
acts of the thirty-second general assembly and subdivision 5 thereof 
was repealed and the following enacted in lieu thereof: 

'' He shall be the presiding officer of the council with the 
right to vote only in case of a tie.'' 

I am of the opinion that the purpose of this change, as weU 
as the effect thereof, was to rende,r the mayor no longer a mem­
ber of the city council, hence, your first and second interrogatories 
should be ans,vered in the negative. 

Code section 685 gives the mayor power to veto ordinances 
and resolutions only and does not confer the right t.o veto mo­
tions passed by the council. 

The ordinance which you enclosed confers no additional power 
with reference to either of the intenogatories propounded and it, 
therefore, follows that the third interrogatory, as well as the 
first and second, must ·be answered in the negative. 

Yours truly, 
C. A. RoBBINS, 

· Assistant Attorney General. 

I 

! 
I 

I: 
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Cou1'TY A'l''I'OHNEY·- D U'l'Y 01-·-SCEIOOL l:PuNo LOANs.-It is not 

the duty of the county attorney to e..~amine abstracts of t itle 
submitted to the county auditor in conuection wi tb a Joan Qn 
the school fn nd but the county auditor may consult the county 
attorney in connection th erewith. 

J uly 12, 1911. 
MR. E. J. RIEG EL, 

Rock Rapids, Iowa. 

D-EAR Sm : You inquire, first whether you as a county au di tor 
have a right to r equ est the county attorney to examine an ab­
stract of titl e submitted to you in connection with mak ing- a Joan 
from tl1e permanent school fund . 

Second, whether yon as coun ty auditor have tl1e authority to 
t ubmit such abstract o.f t itl e to a private attorney for his opinion 
thereo n, i f it is not the duty of the coun ty attorney to examine 
same, and to charge the fees of such private attorney for said 
service to the borrower. 

Tl1ird, if the county attorney does examin e such a.bstract when 
r equested by the cou nty aud itor , is be entitled to char ge a fee 
f or that service and, if so, is such fee pr operly chargeable to the 
bor rower Y 

Section 2850 of the supplemen t to !.he code, 1907, makes it the 
duty of the co unty auditor to examine any abstract of t i tle which 
the proposed borrower from the school fund may submit and he 
is required to perform certai n other services in conn ection with 
the maki11 g of Joa ns from the permanent school fund, and for 
such serv i cs he is all owed $2.00 in addition to his reg-ul ar com­
pensation, whi ch is paid by the bor rower. While the county at­
torney is the official adv iser of t he board of supervisors and other 
county officers, including the coun ty auditor, yet he may not be 
r equired to do everythi ng which such officers may request him 
t o do. Subdivision 7 of section 2, chapter 17, acts of the thirt)'­
third general assembly, requires th e county attorn ey to give 
ndvice or his opiDion in writing, without compensation , to the 
board of snpervisors and other county officers, when requested so 
to do 1,y sue!, boa.rd or officers, upon all ma.tters in which the 
state or county is interested or r elating to the duty of the board 
or officer in wh ich the state or county may have an interest. 
If it should be held that it is the duty of the county a ttorney 
to examine all such abstrac ts, then that officer would be perform-

f 
I 
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ing a duty which has been expressl y cast upon the county audit or. 
If it was the int ent ion of the legislature tha t the county auditor 
need on ly pas~ the nb!!- tract of titl e o\·er to t.hc cou nty attorn ey f or 
!uch exnminntion as is usuaJly made of such instru ments. it prob­
ably would have employed more suitable language to have ex­
pressed that intention. It is my opinion tha t th e language in 
section 2850 of the supplement to the code, 190i , referred to, 
means .inst what it says, viz., that the coun ty auditor shall ex­
amin e the abstract of ti tle ther e r eferred to. But I do not want 
to imply from what I have sa id that the county auditor may 
not, und er any ci rcumstnn ces, 1·criuest the advice or opinion of 
the roun1y attorney with respect to qu estions that may arise in 
conn ection with tl1 e ex amination of su ch abstracts of title, for I 
t h ink that if any doubt should ar ise in the mind of the county 
auditor as to th e sufficiency of the tit le disclosed by the abstr act 
that he might very properl y submit such ~nest ions to the county 
attorney .for his opinion , and in such cases as th e coun ty auditor 
is authori zed to request th e opinion of tbc county attorney in 
such matters the county attorney wou ld not be permitted to make 
nny charge for his opini on or service. 

I do not th ink the connty auditor, under any circumstances, 
would be authorized to submit such abstracts of title to a private 
attorney for examination at the expense of the bor rower or at 
th e P.xpcnse of the county. 

Respect full y yours, 
N. J. LEE, 

S pecial Counsel.. 

AUTOMOBILES-TAX.,\TION OP f"OR O'HE YEAR 1911.-Automobiles 
should be l icensed fo r the year 1911 un der chapter 72 of the 
acts of the thirty-fourth general assembly, and the license fee 
is in lieu of all other truces ; and where automobiles had al­
ready been taxed as personal property for that year such 
previous asses.sment shoul d he cancelled. 

UR. AARON PRICE, 

Grinnell , Iowa. 

J nly 12, 1911. 

D EAR SIR : Your letter inqumng whether automobiles should 
be assessed. for taxation this year , duly r eceived. 

21 
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If tlii s wer e t he only ]f·tter of t hi s ki nd . i t woulcl h ave r equ ir ed 
very little t im e to h ave ma de rep ly to it lmt i t is onJ:v oue of 
man y lrnn ch eds that co me to t h is office con ce n1 in g u noffic ial 
bus iness. 

U n der section 0 .. diapt.0r 7 '2, ads of th e t l1 ir t .,·-fo u r th general 
assembly, it is tlw du ty 0f th e r·ou nty au ditor to r-a n cel all assess­
men ts cn t ,~r Pd 1.1 pon tl1 c assessor's hooks agains t n ntomobi les for 
th e year l!)] l. It is also provir1ecl in sa id ser~tion that the reg­
is tration fr.es r equ i l'ed to be pa id to the s ta te n pon motor v ehicles 
shall he i n li r u of a11 t axes, general or local. This exemption 
from ordinary taxes does not appl y t o sueh vehicles of m anu­
facturer ic; or dealers. F r om wh at I lrnYe said you will r eadily 
see t l1 a t if y ou d id assess automohi lcs thi s yea r th e c:onnty auditor 
jg r equ ired to can cel sam e a nd s nch assrssm r nts will not be carried 
u pon th e t ax list. 

R espcctfn lly yon r s, 
N. ,J. L EE, 

Special C01msel. 

Scn ooL D1sT1uc Ts-W rrnN ORGANIZATION Co:vrPLE'l'ED.- The provi­
sions of code flCetion 27!)4 r equiri ng the organ ization of inde­
p endent distl'icts to be e ffectecl. on or hefo re the firs t da y of 
August in the y ear in whi ch it is adri1itted are d irectory and 
not m andatory. 

HON. V{. S. ALLEN, 
Fairfield, Iowa. 

July 14, 1911. 

My D ear Senator: Your letter of the 13th inst. addressed to 
the attorney gen eral b::is been referred to m e for r eply. 

Your questi on , briefly st ared . is whether or not time r emains 
. suffi.cient to form an independent school district under section 
2794 of the code, in view of the fact that section 2796 p~ovides 
that "the or ganization of such independent district shall be effected 
on or before the first da.y of August of the year in which it is 
attempted." 

I call y our attention to the case of llfunn vs. The School Town­
ship of Soap Greelc, 110 Ia., at page 657, where it was contended 

· by one sidf' that inasmuch as the org,anization had not been 
completed in the year 1908, it was then too late and the supreme 
court said : ' 
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" T his sta tu t e r elates to p erfecting the or ~aui za [.ion al­
r ead:- clet errn iued u pon by the elected ofiicers , and is directory 
on]~,. 'Direct ions "·hich ar e n ot of the cssen r e of t he thin~ 
to be don e, but which ar e given ,vi th a. v iew m er ely to the 
p rop er , or der ly a nd prom p t conduct of th e bns in css, and by 
1 he fa ilu re t o obey which the rights of those in te r est ed will 
not be p rej udiced, a r e not commonly to be r eg;a.rcled ns man­
datory; an d if the fa ct is per fo rmed, bn t n ot in the time or 
in the precise mode indicated , it will he suffi cient if that 
which is done accomplishes t he substantial purposes of the 
:;tatute.' '' 

And th e eour t in that case di r ected the calling of au election, 
eYen in the foll owing year. H ence, I a m of the opinion that your 
parti es w ill have ample time. 

Yours truly, 
C. A. ROBBINS, 

A8sistant A ttornet/ General. 

DRAGGCNG ROADS AND STREETS IN CITIES AND 'rowNs.-Under chaJ?­
t er 70, acts of the thirty-fourth general assembly, it .is the 
duty of the city or town council of cities and towns to cause 
the main traveled roads within the corporate limits leading 
into the city or town to be dragged. 

J. N .. COLEMAN, Street Oornm-issioner, 
Fredericksburg, Iowa. 

July ~4, 1911. 

D K\R Sm : You ask to be advised whether the new road drag 
law requires that the roads and streets within incorporated towns 

be dragged. 

What is known as the new r oad drag law is found in chapter 70, 
acts of the thirty-fourth general assembly, and section 4 of this 
act provides that "It shall be the duty of the city or town council 
of cities or towns to cause the main traveled roads within the cor­
poration limits leading into t he city or town to be dragged, and 
so far as pract icable and pos&ible, the provisions of this act shall 

apply.'' 
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In view of this provision of the statute, it would seem that your 
question should be answered in the affirmative. 

Yours very truly, 
N. J. LEE, 

Special C01insel. 

INTOXICATING LIQUORS-DELIVERY OF SAME ON SuNDAY.-Intoxi­

cating liquors may not be delivered on Sunday in Iowa even 
to complete an interstate shipment. 

].\fa. F. c. GENTSCH, 

General S11perintendent, 
St. Louis, Mo. 

July 15, 1911. 

DEAR Sm: Complaint is made to this department that your 
agents are delivering intoxicating liquors in Iowa on Sunday in 
violation of our Sunday laws. The specific complaint was filed this 
week from Imogene, Iowa. Of course I understand that these 
shipments are interstate shipments, and that generally speaking, 
no state laws may hinder or burden interstate traffic, but notwith­
standing this, in my opinion, you are subject to certain police 
regulations, and that the delivery of intoxicating liquors on Sµn­
day is in violation of our state laws even though an interstate 
shipment. 

In the case of Hennington 'VS. Georgi·a, 163 U. S., 299, the 
statute of Georgia was upheld by the rnpreme court of the United 
States which prohibited the running of freight trains on Sunday 
in that state, and that states may generally prohibit any labor 
on Sunday even though it may affect interstate commerce. See 

7 Cyc. under the title ''Commerce'' pages 446-449. 

It was held in Smith vs. Alabama, 124 U. S., 465, that a statute 
of Alabama requiring all engineers to undergo an examination 
and obtain a license was valid even though it applied to engineers 
operating interstate trains or handling interstate traffic. 

\ 

It was held in the case of Densmore vs. New York Board of 
Police, 12 Abbott, N. Cas. (N. Y.), 436, and in Adams Express 
Company vs. Bowrd of Police, 65 How. Pr. (N. Y.), 72, that' the 
delivery by express companies of non-perishable articles on Sunday 
may be prQhibited; and see also on the Sunday law~ 
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Petit t·s. Jiinnesota , 177 U. S., 164; 

Sta.l e vs. Dolan, 14 L. R A. (NS), 1259. 
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I have no disposition to arrest your local express agents if you 
will take this matter up and issue an order to your agents instruct­
ing them not to deliver intoxicating liquors on Sunday, and make 
the order iu such terms that they will understand (as they do not 
sometimes understand ) that this may not be done even to accom­
modate a friend. 

As some of the local police officers are waiting to h·ear from me 
before instituting prosecution , I wish you would advise me at 
your earliest convenience what the disposition of your company 
will be ,vith reference to t.hjs matter. 

Yours very truly, 
GEORGE CossoN, 

A ttorne·y General of Iowa. 

lNCOMPATJBl,E 0FFICES-M .. 'i.YOR-VACANCIES IN OFFICE OF-VIO­

LATION o:r• 0RDINANCES.-0ne person may not hold the office 
of justice pf the peace and mayor at the same time. The town 
council has no power to appoint a person mayor during the 
temporary absence of the mayor; they may elect a temporary 
chairman from their own number. It is the duty of the mayor 
to try prosecutiorn; for violation of city ordinance. 

July 17, 1911. 
J. H. LIGHTER, 

Rolfe, Iowa. 

DEAR Sm : I am directed to make reply to your letter of the 
15th inst. to the attorney general. 

You state that Mr. C. H. Moon and yourself are the two justicres 
of the peace in the township in which the town of Rolfe is located 
and that Mr. Moon is also the mayor· of Rolfe. You state further 
that Mr. 11foon is temporarily absent from his home on a vacation 
and that during his absence the town council appointed Mr. Fergu­
son mayor, Mr. Ferguson not being a member of the council. 

You request to be advised, :first, whether the same person can 
hold the two offices of justice of the peace and mayor of an incor­
porated town. 
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Second, whether a town council has the power to appoint a 
person not a member of the council as mayor with the powers and 
jurisdiction of a mayor under the circumstances gtated. 

Third, are you the proper person to try cases for violations of 
the town ordinances of Rolfe during the absence of the mayor. 

The offices of justice of the peace and mayor of a town are 
incompatible and may not be held by the same person at the same 
time. The acceptance of one of said offices vacates the one held 
before. 1'hat is, if Mr. Moon was justice of t11e peace when he 
was elected and qualified as mayor, it would have the effect ~f 
vacating the office of justice of the peace, and the converse of this 
would be true. 

A town council does not have the power and jurisdiction to 
appoint a person mayor during the temporary absence of the duly 
elected, qu,a]ified and acting mayor, there being no vacancy 
in that office. .As provided in subdivision 3 of section 668, supple­
ment to the code, 1907, the council, in the absence of the mayor, 
may appoint a temporary chairman from their own number. A 
person so appointed is merely a presiding officer and would not 
have any powers, prerogatives or jurisdiction of the mayor. 

I think section 691 of the code furnishes a satisfactory answer 
to your last question as noted above. The latter part of this sec­
tion reads as foIIows: 

"If the mayor or judge of the superior or police court is 
absent or unable to act, the nearest justice of the peace shall 
have jurisdiction and hold his court in criminal proceedings 
and receive the statutory fees to be paid by the city or county, 
as the case may be.'' 

Under this provision c:if the statute, you not only would have 
the jurisdiction but it would be your duty to try cases for viola­

. tions of the city ordinances of Rolfe. I mean, of course, only 
criminal proceedings, and upon the assumption, too, that you are 
the only other justice of the peace in that township. 

You will not regard this as an official opi_nion from this depart­
ment, as it is not a matter upon which the attorney general can 
officially advise you. The conclusions ~xpressed are the personal 
views of the writer and given without opportunity of making the 
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fullest inwstigation , bnt , personally, I haYe no doubt ns to their 
eorrectn ess. 

Respt>ctfull;v yours, 
N. J. LF..E, 

Specfol CoU,n-sel. 

T ,\...X COLLECTOR-CONTRACT ENFORCIBLE AFTER REPEAL OF THE 

LA,l\' .-A tax collector having a lawful contract for the collec­
tion of delinquent taxes may enforce the same notwithstand­
ing the law under and by virtue of which the contract was 
entered into is subsequently repealed. 

J. P. HERTERT, C01mty Attoniey, 
Hm:lan, Iowa. 

July 17, 1911. 

DEAR Sm : Yours of the 15th inst. addressed to the attorney 
genera.I bas been referrP.d to me for reply. 

You enclose copy of contract made between the board of super­
visors of your county and M. W. Moir & Company, dated July 7, 
1910, and expiring December 31, 1911. 

You direct attention to chapter 66 of the laws of the thirty­
fourth general assembly, which in terms prohibits the making of 
-such a contract and which also repeals sections 1407-a, 1407-b, 
1407-c, 1407-d and 1407-e, of the supplement to the code of 1907, 
under which the contract was made, and then propound the fol­
lowing question : 

'' Can the tax collector, by virtue of his contract with the 
board of supervisors of Shelby county, regardless of the 

'repeal of the law under which his contract was made, enforce 
the collection of the 15% commission, in case tax which has 
been omitted, has been paid into the county treasury?" 

Section 21 of al'tide 1 of our state constitution provides: 

"No -bill of attainder, ex post fa.cto law, or law impairmg 
the obligation of C()lfl,tracts, shall ever be passed." 

A similar provision is found in the federal constitution with 
reference to impairing the obligation of contracts. In the case of 
Shinn vs. Cunningham, found in the 120th Iowa, 383, a contract 
similar to the one submitted, except as to amount of compensation, 
~.de prior to the enactment of the law by which the contract 
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submitted was specifically authorized, was considered by our su­
preme court and in that case it was contended that the acts of the 
twenty-eighth general assembly should apply to that contract, the 
effect of which was to reduce the compensation from 50% to 15%. 
In disposing of this contention the court made use of the following 
language commencing on page 387: 

"The statute subsequently enacted ( acts twenty-eighth gen­
eral assembly, page 33, chapter 50), limiting the payment for 
the discovery of property omitted from taxation to fifteen per 
·cent of the taxes thus obtained, having become a law after 

_ the contract in suit was entered into and the services in part 
performed , cannot affect the rights of the parties to this litiga­
tion. The principle cited in argument that an 'officer acquires 
no vested right in a public office' has no application here, by 
analogy or otherwise. If the board of supervisors had the 
power to_ enter into this contract, as we have held it had, it 
was not within constitutional power of the legislature to impair 
that .contract, and compel Cunningham to accept a less com­
pensation than was promised him. The valid contract of a 
municipal corporation is just as sacred from legislative inter­
ference or destruction as is one made between individual citi­
zens. No precedent has been noticed to the contrary, and the 
general principle is too familiar to justify reference to author­
ities." 

I am, therefore, of the opinion that your question should be 
answered in the affirmative. 

- Yours truly, 
c. A. RoBBINS, 

.Assistant Attorney General. 

SOLDIER'S ExEMPTION.-Chapter 62, acts of the thirty-fourth gen­
eral assembly was not effective until July 4th, 1911, and does 
not apply to assessments made prior to that date. 

MR. J. N. PROUTY, 

Humboldt, Iowa. 

July 18, 1911. 

DEAR Sm: I am in receipt of your communication of the 17th 
instnnt requesting to oo advised as to whether the exemptions pro­
vided in chapter 62 ads of the thirty-fourth general assembly are to 
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apply to the t ax leYied fo r th e y ear 1911, the assessmen t fol' t.he le...-y 
having already been made. 

The act in question contained no publication clause and did not 
therefore go into effec t until the 4th day of July, and would not, 
in the absence of language specially provided, be retroactive. I 
am therefore of the opinion that it does not apply to assessments 
made prior to the 4th day of July, 1911. 

Yours very truly, 
GEORGE CossoN, 
Attorney General. 

SHERIFF-COMPENSATION FOR OBTAINING EVIDENCE.-There is no 
authority for the county supervisors to reimburse the sheriff 
for sums paid out by him in obtaining evidence from a prisoner 
confined in jail. 

HON. WM. DENJ:\TJS, 

Marion, Iowa. 

July 18, 1911. 

DEAR Srn: I am directed to reply to your letter written some 
time ago to the attorney general requesting to be advised as to 
the legal right of Linn county to reimburse and compensate the 
sheriff of Linn county for certain moneys advanced and paid by 
him in obtaining evidence from a prisoner confined in jail. 

With reference to the question you submit, I may say that it is 
not one upon which the attorney general is authorized to officially 
advise you or the sheriff. The county attorney is the official ad­
viser of county officers. I suppose, however, you had some purpose 
in not submitting the question to that official and in making the 
r.equest of this department. 

While, as stated, I cannot officially advise you, I am permitted 
to say in a personal way, as a courtesy to you, that it is extremely 
doubtful if · your county has the authority under the facts stated 
by you, to recognize and pay the sheriff the amounts he so ex­
pended. In fact, I do not think it can be done, although there 
would seem to be very much merit in the claim and that it was 
expended with the best of motives and good results were obtained 
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thereby and the county and state were th e beneficiaries of such 
expenditure. 

R espectfully yours, 
N. J. LEE, 

Special Counsel. 

ExEMP'rJONS OF PROPER'rY FROM TAx~TION.-Lands held by an agri­
cultural association in order to be exempt from taxation under 
code supplement section 1304 should not be leased for a valu­
able consideration. 

MR. ,TOSEPI-1 c. CAMPBELL, 

Charles City, Iowa. 

July 18, 1911. 

DEAR SIR: Your letter of April 29th to the attorney general 
has been referred to me for reply. 

Your question briefly stated is, whether_ or not the lands (26 
acres in extent) owned hy the Floyd County Agricultural & Me­
chanic.al Association are exempt from taxation under section 1304 
of the code when it is leased for $300.00 per year. 

Subdivision 2 of the section provides: 

"All grounds and buildings used for publi0 libraries, includ­
ing libraries owned and kept by private individuals, associa­
tions or corporations for public use, and not for private profit, 
and for literary, scientific, charitable, benevolent, agricultural 
ancl religious institutions, ana societies devoted solely to the 
appropriate objects of those institutions, not exceeding 160 
acres in extent, and no't leased nr otherwise used .with a view 
tn pecuniary profit 41 

• • • are not to be taxed.'' 

It necessarily follows from the fact that the property in question 
is leased for $300.00 per year and has been so leased for a number 
of yearl'-, that it is both leased and held with a view to pecuniary 
profit within the meaning of this section and , hence, is not entitled 
to the exemption. 

You will understand that this is not a matter upon which this 
department is authorized to render .an official opinion and that the 
foregoing is the personal view of the writer. 

Yours very truly, 
c. A. RoBBINS, 

Assistant Attorne,y General. 
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LIBR.\RY BO.\RD---NUl\IBER OF l\IEMBEns.-Where through n1isappre­
hension five members are appointed on the library board aud 
only th r ee are r equired, the first three appointed are the legal 
members of the board. 

MISS AKN,\ i\IAUDE KIMBERLY, 
::\Iarsballtown, Iowa. 

July 18, 1911. 

DEAR l\fAD.\M : I am in r eceipt of your eo.mmun ication of the 
17th instant advisin g that your mayor under a misapprehension 
of the law appointed fiye rn-embers on the lihra.ry board, whereas 
only three should have been appointed. 

I am of the opinion that if he first appointed three and their 
appointment was perfectly r egular and valid, that they would be 
legally appointed and would const it ute the legal board, and that 
any appointment or appointments thereafter nrnde would be illegal 
and invalid. Of course if he certified five names; t.l1 at is to say, 
five names were all voted upon at one and the same time, then a 
much more serious question ari ses, but I understand from you that 
three men were first appointed ancl that thereafter two additional 
men were appointed. In this event, it is my opinion that the first 
three, as before stated, would be legally appointed and would 
constitute the legal board. 

Yours very truly, 
GEORGE CossoN, 

Attorney Geneml of Iowa. 

PEDDLER 's LICENSE-.A,NNUAL.-Section 1347-a, code supplement, 
providing for the licensing of peddlers makes provisions for 
an annual license only, and there is no provision or authority 
for accepting less than the annual license fee where the license 
is desired for less than one year. 

CouNTY A·rTORNEY J. F. KIRBY, 
·williamsburg, Iowa. 

July 18, 1911. 

DEAR Srn: I am in receipt of your communication of the 17th 
instant advising that you have construed section 1347-a, supple­
ment tq the code, relating to the licensing of peddlers to mean that 
only an annual license may be granted; that is to say, that there 
is no authority for granting a· license for six or three months or 
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any shorter period than one year. You request to be advised as 
to whether I concur in tliis interpretation of the law. 

The department has had occasion frequently to construe this 
question and we have universally held that the law conte~plates 
only an anmrnl license. The wording of the act makes this clear 
wherein it states: "Peddlers plying their vocat ion in any county 
in tl1is state outside of a city or incorporated town, shall pay an 
annual county tax of twenty-five dollars for each pack peddler 
or hawkers on foot, fifty dollars for each one horse conveyance, 
·and seve11ty-five dollars for each two-horse conveyance. ' ' 

Evidently an annual county tax does not mean a semi-annual 

01· quarterly tax. 
Yours very truly, 

GEORGE CossoN, 
Attorney General. 

DEFEC'l'ivE ACKNOWLEDGMENTS CuRED.-Acknowledgments of all 
deeds, mortgages or other instruments taken prior t o the enact­
ment of chapter 151, acts of the thirty-fourth general assembly 
and which were r ecorded prior to that time, including acknowl­
edgments taken by private corporations by their own notary~ 
who is a stockholder were legalfaed by said act. 

PETERS Tnus·r COMPANY, 
Omaha, Neb. 

July 18, 1911. 

GENTLEMEN: Your letter of May 9th addressed to the attorney 
general has bee'n referred to me for reply. 

You call for a .construction of chapter 151 of the acts of the 
thirty-fourth general assembly which you reier to as senate file 
191 and which was in fact senate file 195, the title of the act being 
as quoted by you, '' An act to legalize acknowledgments of instru­
ments in writing heretofore taken by notary public additional to 
sectfon 2492 of the code.'' 

The statute referred to provides that: 

'' The acknowledgments of all deeds, mortgages or other m­
st.ruments in writing heretofore taken or certified and which 
instruments hai·e been reco-rded in the recorder's office of any 
eounty of this state, incl1tding acknowledgments of instruments 
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mane hy any priYate or other corporation • • • • or 
certified by an;v notary publ ic ,,;cho was at the time of such 
arknowledgment or certifyin g a stockholder or officer in such 
corporation , be and the same are her eby declar ed to be legal 
and valid official acts of such notaries public and to entitle 
such instruments to be r ecorded, anything in the laws of the 
s tate of Iowa in regard to acknowledgments to the contrary 
notwithstanding.'' 

It would seem that the language of this statute is broad enough 
to cover acknowledgments of all instruments taken and recorded 
in the offi ce of any r ecord er in this state prior t o tl1e approval 
of tl1 e act in question and that that portion of the section which 
specifically includes acknowledgments taken by officers or stock­
l1olders of a corporation is certainly not all that was intended to 
be covered by the act and that this language was used for the 
purpose of showing the inten t of the legislature to legalize acknowl­
edgments taken by a person who might be interested, as well as 
others taken by disinterested notaries and defective for some 
reason. The provision that acknowledgments taken by notaries 
thus interested al'e to be included, necessarily implies that they 
are to be included with acknowledgments of some other class and 
when we inquire what other class of acknowledgments is to be 
included, the first lines of the section aO:swer "The acknowledg­
ments of all these mortgagesl or other instruments in writing here­
tofore taken, certified and recorded.'' 

Yours very truly, 
C. A. ROBBINS, 

Assistant Attorney General. 

REGISTERED PHARMACISTS-lNTO:XICATl'NG LIQUORS.-A registered 
pharmacist may fill a prescription requiring as an ingredient 
alcohol provided the distinguishing characteristic of alcohol is. 
destroyed. a fter the prescription is filled if it is not to be used as. 
a ~verage. 

' 
MR. PETER MAYER, 

Marshialltown, Iow1L 

July 19, 1911. 

DEAR Srn: I am in receipt of your communication of the 17th 
instant requesting an opinion as to the right of a registered pharma­
cist, not b61Qing a permit, to fill several prescriptions of the con-
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tents pointed out in your letter, wh ich prescriptions contain whisky 

and alcohol. 
I am inclined to think you should consult your county attorney. 

I may say to you , however , that the supre~e ?ourt h~s h eld t~at 
a. rccristered pharmacist may fill a prescriptio~ _which conta11:-s 
some alcohol provided the distinctive characte~1stic of alcohol 1s 
destroyed, and provided further that the same is not sold for and 

cannot be used as a beverage. 
Yours very truly, 

GEORGE CossoN, 
Attorney General. 

CouN'rY A uoITOR-EXTRA Col\n>ENSA'l'ION NOT ALLOWED F~R R~­
CElVING PROOF ON POCKET GoPEERS.-'l'he count~ audit? r. · IS 

not entitled to extra compensation for services rn r ece1vmg 
proof of the destruction of pocket gophers where such proof 
is rccei ved for collecting bonnty allowed by law · 

H oN. 0. '\V. WITHAM, 

Greenfield, Iowa. 

July 19, 1911. 

. D EAR Sm: Your letter of the 17th inst . to the attorney general 
in which y ou say your county h as paid a boi:nt~ of 8 cents for 
pocket go[Jhers and allowed the auditor and Justice_ of th~ pea~e 
2 cents for each gopher as comp ensation f or their serv1ces. m 
receivina. proof and that you had advised that the county auditor 
was not" entitled to any compensation when the pro~f was made 
before him but that a justice of the peace was entitled to such 
compensati~n when acting as 1·egistrar and taking proof ~f the 
. destruction of the gopher, as provided by law, and requesting to 
be advised whether your ruling is correct, was referred to me for 

reply. 
The county auditor of your county has submitted substantially 

the same question, I understand, and he was advised t~at the 
qnestion should be submitted to the county attorney and 1f there 
was doubt in his mind, that this department would render such 

assistance as it could. 

. I assume from your statement that the bounty in question was 
_ paid prior to the taking effect of chapter 101, acts of the thirty­
. fourth general assembly, which amends section 2348-a 9f the supple.; 
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ment to the c: orl e .. mo,. so as to fix the bonnty at 10 cents for each 
pocket gopher. no more aud no less . 

I t h ink yon were enti r ely corr ect in h olding that th e county 
r.uditor w;1s n ot (;Dtitled to any compensation in connection with 
th e r eceiving of proof of the d estruction of pocket gophers for the 
purp0se of co!IeC'tin g bounty. The provision in the law ,vhich per­
mits the county board of su pervisors to appoint registrars does not 
directly authorize tbe board to pay any compensation for the serv­
ices to be r endered by snch r egistrars and I think it extremely 
<lcmbtful whether the board can pay for such service out of the 
county funds. I do not believe the board can apportion the bounty 
between the person destroying the gopher and the person who re­
ceives the probf because the bounty clearly belongs to the person 
who d estroys the gopher and makes proper proof. 

Respectful1y yours, 
N. J. LEE, 

Specia,l Counsel. 

ScHOOLs.-The statements of the proceedings of an independent 
school district are required to be published. 

MR. N. F. PURCELL, 

Mechanicsville, Iowa. 

July 19, 1911. 

DEAR Sm: Your favor of J uly 11th addressed to Attorney Geri-· 
eral Cosson relative to publication of official statements of inde­
pendent school districts, bas been handed to me for reply, owing to 
the fact that because of important litiga.tion now in the office Mr. 
Cosson is unable to give the matter his personal attention . 

Replying to your specific question, will say that while code secr­
tion 2781 is not entirely clear as to its meaning, yet it is the 
opinion of the writer that ·by its provisions the official statement .of 
the independent school district must be published either in some 
n ewsp a per, published in the district, or by posting up in writing 
in not less than three conspicuous places in the district, and that 
publishing by eith~r of thes.e methods is a sufficient compliance with 
the statute. 

Yours very truly, 
HENRY E. SAMPSON, 

Special Counsel. 
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MARRIAGE LlCENSES-WnEN IssuED.-Unless the clerk of the court 
to whom a pplication is made for marriage license is acquainted 
with the parties he must take the testimony of competent and 
disinter e~ted witnesses showing that the parties are competent 
to contract marriage. 

July 20, 1911. 

MR. A UGUS'f KRUEGER , 

No. 9952, li't. Madison, Iowa. 

DEAR Sm: Your l etter of the 9th inst. addr essed to Attorney 
General Cosson has been h anded to me for reply. 

You firs t inquire whether there is any law in this state fixing 
the age at which cl1ildren may be permitted to testify in court 
proceedings. W e do not have any statute covering this subject 
and courts permit children to testify where it is shown that they 
understand the nature and solemnity of the oath. This is a matter 
to be determined by the court. 

In your second inquiry you ask .if there is any law reqmrrng a 
couple who make application for marriage license to make affidavit 
as to th.eir age. Section 3142 of the code r eads as follows: 

"Unless the clerk is acquainted with the age and qualifica­
tion of the parties for the marriage of whom the license is 
asked, he must take the testimony of competent and disinter­
ested witn esses on the subject. H e must make an entry of 
each applica~ion made for the issuance of ~ license, stating 
that he was acquainted with the parties and knew them to be 
competent to contract a m.arria.ge, or that the requisite proof 
of such fact was made to him by one or more witnesses named, 
in a book k ept for that purpose, which shall constitute a part 
of the records of his office. '' 

· If either party making application for .a license is a minor, it 
is .necessary for such party to have the consent of his or her parents 
or guardian. 

Yours very truly, 
JOHN FLETOBER1 

Assistant Attorney General. 

• 
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lNTOXIC.\TING LIQC ORs-SoLICl'l'I::-iG ORDERS FoR.-It is unlawful for 

one to Slllici t orders for the sale of intoxicating liquor s even 
though h e r epn?sents a non-r esident concern. 

MR. D. B. ALI.EN, 

Arlington , Iowa. 

July 20, 1911. 

DE.\R Srn : I am in r eceipt of your commu nicat ion of the 18th 
instant advising that the.r e are persons making your town and 
soliciting orders for intoxicating liqu ors. 

This is clearly in violation of our statute and the d ecisions of 
our supreme court and the supreme court of the United States; 
that is to say, the supreme court of Iowa and the supreme court of 
the United States have upheld the validity of a statute simila r to 
the Iowa statute prohibiting the soliciting of orders. I therefore 
suggest that you have your county attorney and sheriff or your 
constable file information against t his man the n ext t ime he comes 
to your community. The section in question is 2382 supplement 
to the code, 1907, and t h is is held valid in the case of 111c0oUum 
vs. McConahey. 141 Iowa, 172; and see also the case of D'elamieter 
vs. Soiith Dakota, 205 U. S., 93. 

Yours very truly, 
GEORGE CossoN, 
Attorney General. 

INTOXICATING LrQUORs-PmsoNs-SALE OF.-Persons other than 
registered pharmacist s are not permitted to sell proprietary 
medicines containing intoxicating liquors or poisons, but they 
may sell denatured alcohol, poison fly-paper, insecticides and 
fungicides under chapter 124, acts of the thirty-fourth general 
.assembly. 

MR. I. w. CLEMENTS, 
President Iowa Board of Pharmacy, 

Marengo, Iowa. 

July 20, 1911. 

DEAR Srn: Referring again to your letter of the 26th ult. to 
the attorney general inquiring if anyone not a registered pharma­
cist is permitted to sell proprietary medicines containing intoxicat­
ing liquors or poisons, I desire to supplement what I said ~n answer 

22 
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to s111'11 q 11 estio11 on the l lth inst. b.,· t he sla le1nent that persons 
other than dul y rci,ri stercd pharmn c- isls .i re not proh ibit ed from 
s, ... Jling- (·O ncr11lr:1tr·<l lye or potash Jrnv in#' writ ten or pri 11 ted on the 
~n.,·k11~c ?r pn rrel its true narn c and with the word 1 ' poison,'' nor 
~ ro 111 sc lJ11 1/.! dc 11 alul'cd alrohol nnd poison fly.paper

1 
nor f rom sell­

ing ins('C li l'idr·s or fungicides as defined and ;:mlhorizcd by chapter 
124, nds of the thi r·ty. fo ur th gencJ' a! assc111bl.,·. 

. , vh at I wna ~ to be understood ns sayi ng ir 1 :mswcr to :vour rin es~ 
t. 1~ 11 ns noted 1s that no one not a registered 1,ha rmn cist is per­
mi tted, under the law, to S('}] any propr ietary or pate 11t medicine 
or _other do_mcst ic rcmecly1 if it conta in any intox icating li quor or 
po_, son, s11_b:1ec t to t he exce pt ions stated. I did not intend by any. 
1l11ng I smcl to specify nil of the things one not a rcg-istered phm·ma. 
cist is not perm itted to sell. 

Yours very tr uly, 

N . J. LEE, 
Special Counsel. 

T ,\ X.\ TJON- B AK K • 'TOCK- DEDUCTIONS.-Tn tax ing the shares of 
stock in nat iona l ba 1Jks no deductions shou ld be made on ac­
count of Hie fact that pa rt of the capita l of the bank may be 
mvested m non-taxn ble securities. 

Ma. F . P. H >: NDrnsoN, 

Iud innoln, Iowa. 

July 21 , 1911. 

D EAR S m : 1-\ gain re ferri ng to the taxation of stock to share­
holders in national ba nks, I r egret that I have not had time since 
wr1trng yon on June 3d to re.exa mi ne the question : but after a 
re-.c~aminat ion I fin d my letter to you on Ju ne 3d expresses my 
op1111on upon th question, an d that is that if a law t.sxes on ly the 
shares of stock of national, state an d savings banks and loan and 
t rust_ c0t'.1panies to the in d ividua l shareholder, and there is no dis­
cn mmnlwn betw en nationa l banks and other hanks and other 
moneyed capit al 11s the ler m is used in section 5219 of th e r evised 
statutes of the l; nitcd States, that this does not amount to a tax 
upon United Stntcs secur it ies, and that therefo re no deduct ion may 
be mnde. 

In !he case 0£ Home Sav i11gs Bamk vs. Des Moines, 205 U. S., 
page ;,03, the court on page 517 said : " '!' he ta.x on an individual 
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in resped to his ~ha re in a r·orpora ti,111 is not rcgm·ded as a t:1 x 
up(ln the corporation it sclC.' " .\ nd on pnge ;,18, th e court said: 
11 Thc Y:i u _\ li en rn r has:: settlci the la w thnt n tax upon the 
ownc1·s o[ hnres of stork in ror por:1tions in rt:'spert of that stork 
is not a tnx upon Cnitcd :-,;ta tf'S srr· urit ics whi h 1h c C'orporntions 
own . Th e thco1·y susta inin~ thco;;c rnses is that the 
tnx wn ,;,;. uot upon 1l1c cr, rporntions' hold ings of ho11{1s. bnt on the 
sli archol drrs · ho!dinµ-s of 5fock. and nn ex:nninntion of th em shows 
that in eYery 1·;1sc the tax w1:1 s nr-.. cssed upon the p1·ope rty of the 
r.. h:.1rchol1l crs nrnl not 11pon Ill e properly of the rorpora t ion • • • • 

11 the other han d. whencn'l'. as in these r :1 !,:eS, th e tn.x has been 
11 ;:,on the prope rt.1· of the cor poral ion. so fa,· a., tlu,t w operty has 
ro11si.:;:led of .c:Hch srcm·ifirs, il has heen held void." 

Y o ur!-. ,·ery trnly, 
GEO RGE GOSSON, 

Attorney Ge11eral. 

SAL.\ RJES OP Cou~TY 0FF"JCERS-Jlow DETERi\nr,.."EO.- "\Vhere the 
popnlat.ion is chn ng cl as sho"~n hy the last precedin~ naLionnJ 
or state census and 1"11c eompensnt ion of a public office r is made 
to depend u pon th e popu lation, i t will be gove rned by t he pop­
ula.tion as shown by the new census. 

COUNTY A'l"PORN EY E . 'M . SABIN, 
).lorthwood, Town. 

J uly 24, 1911. 

D E.\R SLR : I am in 1·eceipt of your communic11tion of the 22d 
ins tnnt directi ng my nllcn ti on to elrnpter 3 acts of the thirty.four th 
general assembly, nnd request ing an o'pi nion as to the exact date 
thi act affects salari es of county officers in th e event the populn.­
tion is either incr eased or dec ree cl by the federal census. 

Seclion 1 of the act pr ovides : 

u whenever a general census is taken by the national gov­
er nment, it shall be the dnty o( t.he secr etary of st.a te to pro­
cure from the superv isor of such census, or other proper federal 
officia l, a copy of such part of said census as gives the popula; 
t ion of the state of Iowa, by coun ties, nod the pop ulation of 
1J1e citi es and towns of Iowa , and fi le the same in his office. 
H e shall then, a t once, cause such census r eport, giving the 
population of the state by counties, and the population of the 
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cit ies :md towns of IoH·a. to be ruhlishecl once in each o f two 
daily news p,1 pcrs of the state haY illf! general c irculat ion, and 
from and after the date of such publi ca tion sa id census shall 
he in fu ll force and effect throughout the slate. " 

It is to be obsen ed that the sec tion provides that i t shall be in 
full Co,·ee and effec t from and after th e dnte of the publication 
of sa id census. 

Publ ical ion of tlie census was made on the 27th day of March, 
10.ll. and hence from and after that dale th e sa la ries of your 
oou_nty oflic:e,·s. which are go,·crned h,v the populnLion, will be con­
trolled by the new census. 'l'h is seems to me to be so clear as to 
be beyond cont1·oversy . 

Yours very trul y, 

GEORGE COSSON' 
A tton«l'!J Genera.! of lowa. 

1 N TOX ICA 1'1 NO L 1QUORS- 'I1 RAN SPORTA'f ION OF.- A drnyman may ]aw­
fully t ransport liquor from a ra ilway depot to the conoignee's 
residence 01· place of business where the drayman is employed 
by the shipper or railway company to com plete au interstate 
shipment but not otherwise. 

l\[n_ H . L . W1LLL1MS, 
Primghar, Iowa . 

July 24, 1911. 

DEAi! Sm: I am in receipt of your communication of the 21st 
instant requ esting to be advised as to whether it is legal for a 
drayman to haul liquor from the depot to the residence of gur­
chaser . 

"\V'hile I cannot give you an offi cial opinion, I may say to you 
that the supreme court of the United States has held that a pur­
chaser of liquor from without the state may have the same hauled 
into the state and that t he same will be protected until it arrives 
at its destination and is there delivered to the consignee. Under 
th e holding in the case of S tate t•s. Wignall, 128 N. W., 935, our 
supreme court has held that if the liquor arrives at its destination 
and is there receipted for by the consignee or bis S!s'ent, that it 
would tl1 en be unlawful for n drayrnan or common carrier for hire 
to transport the same from the depot to other points in the state 
unless the consi gnee had a permit to keep and sell intoxicatin~ 

r 
I 

,. 

REPORT OF ATTOR:S,~Y-GE :,,;ERA I, 3H 

l iquors for med icina l purprises, or unless he wns leglll ly entitled to 
sell pu rsuant to the pro,·isions of the mul ct law. 

Yours Yery truly, 
GEonoE CossoN, 
A.I toi-ney Genera,!. 

l N COM PATlf<LE 0PPICES.- The otlice of mayor and _justice of the 
peace may not be held by the sa me person at the same time. 

MR. F RANK G. P IERC E, 

1\forslrn ll town, Iown. 

July 28 , 1911. 

D EA i< Sm: Your letter of th e 25th instant addressed to the 
a.ttoraey gcnern l l'eqncsting a eopy of the opin ion I rendered to 
th e effect tha t th e offices of justi ce of the pence and mayor of a 
town co uld not be held by the same person at the same tim e, was 
referred to me tor reply. You also say that your attorneys have 
held that a man may hold these two offices. 

Thi s question wns raised at Rolfe, Iowa , by Mr. llfoon . who 
is the mayor and also a justice of th e peace. That was about 
the first of May last. Prior to that time I had held that the 
office of poli ce judge and that of justice of the pence were ,in­
compatible and could not be held b)' t he same person at the same 
time, and that th e acceptance of one of said offices wh ile holding 
the other had the effect of creating a vacancy in the office held 
first. In answer to Mr. Moon's inquiry, I merely sent him a 
copy of this ~pinion and told him that in my judgment it applied 
with equal force to th e question submitted by him. Quite re­
cently the same question was propounded by another offi cial at 
Rolfe, together "~th some other questions, and in RIJswer to 
these qu estions I expressed the same opinion as to the office of 
mayor and that of justice of the peace, but I wrote no formal 
opinion in response to either of said inquiries. 

I have no doubt, however, as to the correct.ness of the ruling 
made and I am satisfie.d that it is well supported by the great 
weight of authority. We have no express declaration in our 
constitution or statutes in general language prescribing what 
offices, from their nature, are incompatible. It then becomes a 
question as to wheth er any given offices are incompatible uuder 
the rules of th e common law. Section 1266 of the code provides 
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tha t every civil office sl1al1 he vacant upon the happening of any 
one of a numher of events which are there enumer ated, but the 
acceptnncr of an office whieh is in compatible with one held at 
the time is not mf:'ntioned as one of the events or causes which 
creates a vacnncy. However , the supr eme court of this state, in 
a very early case, said : 

' ' Onr opinion is that we are not confined to the statutory 
causes or rvcnts in det ermining ·whether a vacancy exis ts. 
If a party ac<'cpts nnother offil'e ·which, within the m eaniug 
()f the ]aw nnd the <'a.fies, is incompatible with that which he 
holds, ,ve have no douht bnt tha t the first one would become 
vacant.'' 

\Vh er e there is no express proYision. the true test is whether 
the hvo offices are in rompatihle in their natures, in the rights, 
duties or ohligatinns connected with or flowing out . of them. 
Offices are in compatible or inconsistent when they cannot be exe­
cuted by the same person; or when they cannot be executed ,:vjth 
care and ability; or when one is subordinate to or interferes 
with another; or where the office is under the control of another; 
or w hen the holder cannot, in every instance, discharge the duties 
of each . It has also been stated by tl1e courts that the incom­
patibility which shall oper ate to affect the first office exists where 
the nature and duties of the offices are such as to render it im­
proper from considerations of public policy for one person to 
retain both . 'fhe question of incompatibility is to be determined 
from the natures and duties of the two offices, and not from a 
possibility, or even a probability that the incumbe:i;tt might duly 
perform the duties of both. · 

Under our statute a mayor is a magistrate, before whom pre­
liminary examinations may be h eld . In criminal matters he has 
the jurisdiction of a justice ·of the peace, co-extensive w ith the 
county, and in civil cases the same jurisdiction within the city 
or town as a justice of the peace has within the township and a. 
change of venue may ·be taken from a mayor to a justice of the· 
peace in certain cases. Where the sa.me person holds both said 
offices, there would be a denial of the right to take such change 
of venue, hecause the holding of said offices by the same person 
has tlie effect of consolidating the same and reducing the number 
of courts having jurisdiction of the particular case. Such con­
solidation and reduction in number of such courts would also 
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diminish the 11ulllber of · examining ma gistrates iu that :inrisdic­
tiou. These ar e th e gronmls. I believe. upou wh it·h incompati­
bi lity in these two offi ces must be placed. 

Of course this q u esti on has never been dec ided h:-,· onr supreme 
court , so far as my investigation has gone, and my opinion is 
based u pon th e principles and rnl es announced by the text books 
and l argely npon the decisions of the courts in other states. 

I would be glad to have a copy of the opinion r endered by 
the attorneys to whom you r efer. holding to the contrary. If I 
am ·wrong I would he glad to know wherein my error lies. 

Respectfully yours, 
N. J. LEE, 

S,peciai Coiinsei. 

LAND CoNTR,\CTS-TAxATTON OF.-A land contract when taxable 
as moneys and credits shou ld be t a..-...:ed for the y ear com­
mencing January 1st next after its date. 

HoN. J. P. HERTERT, 

Harlan, Iowa. 

July 29, 1911. 

DEAR SIR: Your letter of the 27th inst. to the attorney gen­
eral was referred to me for reply. 

You inquire whether a contract of sale of a tract of land 
entered into i~ September last. is asse~sable to the vendor as a. 
credit for the year 1910. 

I do not understand that right to tax this contract as a credit 
at all is involved but merely whether it should be listed fo1· tax­
ation for the year 1910. As to whether it is liable to be assessed 
at all would depend somewhat upon its terms, but I assume from 
what you say that it is liable. The cases r eported in the 122nd 
Iowa at page 375 and in the 126th Iowa, page 637, would prob­
ably determine whether the con tract is subject to assessment. In 
these cases there was no attempt to assess them as for the year 
in which thev were made b"ut the supreme court held that they 
should be as;essed for the year following their making. 

In . view of the fact that all pro,perty is :valued' and listed for 
the purpose of taxation as of January 1st in each year, it would 
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seem that the contract you mention would not be assessable for 
the year 1910. 

Yours very truly, 
N. J. LEE, 

Special Counsel. 

BANKS-PRIVA'I'E--TAXATION' OF.-The taxation of private banks 
is covered by code sections 1305 •aIJd 1321, supplement to the 
eode, 1907, as am<mded, the provisions of ,vhich are discussed. 

MR. MILTON UPDEGRAFF, 

Department of Navy, 
Washington, D. C. 

July 29, 1911. 

DEAR Sm: · Your letter of the 26th instant addressed to the 
attorney genera.I was referred to me for reply. 

I note that you desire to know the present law concerning the 
taxation of moneys and credits in this state, and particularly the 
taxation of the stock of private banks, and request to be fur-
nished a copy of the law. · 

Our last g.eueral assembly passed an act providing for the tax­
ation of shares of stock in state and national banks, trust com­
panies, moneyed capital and moneys and credits, a copy of which 
I enclose. 

There is another section of our statute which _deals with the 
taxation of private banks, being section 1321 of the supplement 
to the code, 1907, which r·eads as follows: 

"Private banks or bankers, or any person other than cor­
porations hereinafter specified, a part of whose business is the 
receiving of deposits subject to check, on certificates, receipts, or 
otherwise, or the selling of exchange, shall prepare and fur­
nish to the assessor a sworn statement, showing the assets, 
aside from the real estate, and liabilities of such bank or 
banker on January first of the current year, as follows: 

''l. The amount of moneys, specifying separately the 
amount of moneys on band or in transit, the funds in the 
hands of other banks, bankers, brokers or other persons or 
corporations, and the amount of checks or other cash items 
not included in either of the preceding items ; 
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"2. The actual valne of credit;;;. consisting of bills receiv­
able, owned by them, and other credits due or to become due. 

"3. The amount of nll deposits made with them by others, 
and also the amount of bills payable; 

"4. The actual value of bonds and stock of every kind 
and shares of capitnl stock or joint stock of other corpora­
tions or companies held as an investment, or in any way 
representing assets, and the specjfic kinds and description 
thereof exempt from taxation; 

'' 5. All other property pertaining to said business, includ­
ing real estate. which shall he specially listed and valued 
by the usual description thereof; · 

'' The aggregate actual value of moneys and credits, after 
deducting th erefrom the amount of deposits and the aggre­
gate actual value of bonds and stocks, after deducting the 
portion thereof otl1erwise taxed in this state, and a1so the 
other property pertaining to the business, shall be assessed 
as provided by section thirteen hundred and five (1305) o.f 
this chapter, not including real estate, which shall be listed 
and assessed as other real estate." 

I have quoted this section as amended by section 2 of the act 
which I enclose. The act I enclose is now officially designated as 
chapter 63. acts of the thirty-fourth general assembly. 

Yours very truly, 
N. J. LEE, 

Special Counsel. 

INTOXICATING LIQUORS.-Barley brew, hop tonic and all such bev­
erages containing any percentage of alcohol may not be legally 
sold. 

MR. F. R. LocK, .Mayor, 
Hartley, Iowa. 

July 29, 1911. 

DEAR Sm: I am in receipt of your communication of the 29th 
instant relative to the sale of "Barley Brew" and "Hop Tonic." , 

Our supreme court has many times held that any liquor sold 
as a beverage which contains any per cent of alcohol is prohibited. 
Barley Brew, Hop Tonic and all such brands contain some per 
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cent of alcohol and the sal e of whi ch has universally been held 
to be illegal under our statute, although the p er centage is usually 
so slight that th e fed eral g-0vernment does not exact a special tax. 

See State i ·s. Colvin, 127 Iovira , 632. 

Yours very truly, 
GEORGE CossoN, 
Attorney General. 

CI'rIEs AND TowNs-CoNSTRUCTION OF BRIDGES BY.-A city or town 
is not authorized to vote a tax to aid in the construction of 
a county bridge the rost of which is less than $10,000. 

MR. D. H. MURPHY, 
Stacyville, Iowa. 

August 1, 1911. 

DEAR Sm: Your letter of the 24th ult. addressed to the attor­
ney general has been referred to me for reply. 

You inquire whether the town of Stacyville is authorized by 
section 759 of the code to vote aid in the construction of a county 
bridge when the contract price of such bridge is $6,000.00 and if 
this authority does not exist but said town has already attempted 
to vote such aicl by a large majority of the persons voting upon 
the question, can tl1e tax or a portion thereof so voted be used 
for the purpose of constructing sidewalks on each side of such 
bridge when constructed by the county alone. 

I do not believe your town is authorized to vote aid in the 
construction of a county bridge under section 759 of the code 
and the sections immediately following the same, unless the cost 
of such bridge shall be at least $10,000. The statute is very clear 
on that point and a $10,000.00 cost seems to be a condition prece­
dent to the right of . an incorporated town to vote a tax in aid 
of constructing a county bridge. Municipal corporations have 
only such powers as are specifically granted and those necessarily 
implied therefrom and statutes conferring powers upon munici­
palities are mrually strictly construed. The vote that was had 
upon this question by your town, therefore, is of no avail and 
in legal effect no valid tax was voted for any· purpose and no 
part thereof can be used for .any purpose. No right would exist 
to levy or collect it. 
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I have not had time to give the subject Yery much investiga­
tion and the foregoing views are given largely offhand from a 
reading of the statutes and upon general principles and what 
has been said "ill not be r egarded as in any sense an official 
expression from this department. 

Respectfully yours, 
N. J. LEE, 

Speci,al, Counsel. 

PUBLICATION 01<' 0FFTC!.\T, PROCEEDINGS.-The reports of the county 
treasurer, the board of supervisors and township clerks 
should be published in itemized form but the report of the 
expert accountant showing result of his examination of the 
books of the county officers is not part of the board proceed­
ings and need not be published. 

August 7, 1911. 
MR. o. E. SMITH, 

Spirit Lake, Iowa. 

DEAR Sm: Yours of the 3rd irist. addressed to the attorney gen­
eral has been referred to me for reply. 

Your questions briefly stated are: 

"1. Should the county treasurer's report be published ait the 
close of the business, January and ,July 1st, of each year? 

"2. Is it not necessary that all board proceedings be published 
under the laws of Iowa? 

'' 3: Should not the reports of the township clerks be pub­
lished in itemized form 1 

'' 4. Should the expert accountant's report of his examjnation 
of the books of the county officers be published as board pro­
ceedings? '' 

I think each of the foregoing interrogatories should be answered 
in the affirmative, except the last one, which should be answered. 
in the negative. · 

For decisions bearing upon this matter, I call your attention 
to the following cases: 

Haislett vs. Howard County, 58 Iowa, 377; 

McB1·ide v.s. Hardin County, 58 Iowa, 219; 
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Clark 'VS . Lake, 124 N . W. , 866. 

Yours t ruly, 
c. A . ROBBINS, 

Assistant Attorney General. 

JUSTICE OF THE PEACE---P OWER OF.-A justice of the peace may 
in the absence of the mayor or judge of the superior or po­
lice court hold such courts under section 691 of t he code and 
independent of any city ordinance. 

August 9, 1911. 
MR. G. H. KICK, 

Pilot Mound, Iowa. 

DEAR Sm : Your letter of the 5th instant to the attorney gen­
eral r equesting h is opinion as to whet her you, as justice of the 
peace, have the jurisdiction and power, in the absence of the 
mayor or his inability t o act, to act as mayor in virtue of an 
ordinance of. your town attempting to confer such powers, was 
referred to me for r€ply. 

Section 691 of the corle provides in part that '' if the mayor 
or judge of the superior or police court is absent or unable to 
act, the n earest justice of the peace shall have jurisdiction and 
hold bis court in criminal proceedings, and receive the statutory 
fees, to be paid by the city or county, as the case may be." 

The provision just quoted would give you such power if you 
are the nearest justice, and under the other conditions mentioned 
in the section quoted, but you would derive such jurisdiction and 
power from the statute and not from the town ordinance, as a 
town could not adopt an ordinance on this que~ion which would 
be in conflict with the statute in any particular. Of course your 
jurisdiction would be limited to trials for violations of ordinances 
-criminal proceedings. 

You will not regard this as an official opinion from this de­
partment but the personal views of the writer. 

Respectfully yours, 
N. J. LEE, 

Special Counsel. 
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C OUNTY AUDITOR-COMPENS.\TION OF.-The county auditor is only 
entitled to the sala ry fixed by statute and is not ent itled to 
retain anything on account of the destruction of gopher 
scalps. 

MR. 0. w. WITHAM, 
Greenfield, Iowa. 

August 12, 1911. 

DEAR Sm: You,rs of th e 10th inst. en closing eopy of the reso­
lut ion of the board of supervisors with r eference to the gopher 
bounty mat ter , also with referen ce to erroneous fax matter, duly 
received. 

In r egard to the matter of the two cents on each gopher re­
tained by the auditor from the amoun t authorized to be paid to 
the person de,:troying the gopher, I am inclined to believe that 
if the party destroying the gopher permit ted the auditor to re­
tain this amount, under the mistaken belief that be was author­
ized by law to do so, the money would be paid under mistake 
of law and could not be recovered by the gopher catcher, but 
this rule would not apply as against the county in such a manner 
as to prevent it from recovering any money unlawfully paid 
to the auditor. 

State vs. Young, 134 Ia., 505 at 516. 

If this be the true situation, I cannot see on what theory the 
bondsman would not be liable. The money was collected in his 
official capacity and even though he had no r ight to collect the 
same, he. should account therefor. 

Moore vs. Mahaska· County, 61 Ia'., 177; 

Calloway vs. Henderson, 24 S. W., 437; 

Hennepin County vs. Dickey, 90 N. W., 775; 

Frontier County vs. K elley, 46 N. W., 704; 

Finley vs. Territory (Okla.), 73 Pac., 273. 

My understanding of the holding in the Estherville case is not 
that the law was held to be uncons-titutional, either by the state 
eourt or ,by the United States court, but that on account of the 
fact that the supreme court of the United States bad held that under 
the Iowa statute the state and savings banks were not taxed and 
that hence a statute which sought to tax the national banks and 
permit the state and savings banks to go untaxed amounted to 
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a discrimination against cap ital invested in nati onal banks and 
was prohibited, not lJy any const itution but by section 5210 of the 
r evised &iatu tes of the "Cnited S tates, an d that inasmu ch as 
the state hanks could not be lawfully taxed , the court wonld not 
permit th e taxation of na t iona l banks. It sh oul d be r emembered, 
h owever·, t hat in t he F.sth ervill e <'ase tli e pl ain tiff bank had re­
sisted t he rigl1t of taxation under this statute all a long the line. 
It 11ppeared b8forc tlw hoard of equalization and made the ob­
jcetion and pm'sn ecl the object ion even to th e supreme court 
of th e state- and for that r eason , in tha t particular case, and in 
otl1er cases wh er e the objcetion was timel:v ma de, the taxation 
v..-ould he err0nP<ms :mrl could be recover ed back ~vhere paid 
und er protest. But in cas-es like the Slimmer case, to whi ch I 
cnlled yonr atkntion , a different ru le would apply. 

Yours truly., 
C. A . ROBBINS, 

Assistant Attorney General. 

CouN'rY SuRVEYOR- ABous1nrnN T OF' Oi,'FICE.-The office of county 
surveyor was abolish ed immediately upon taking effect of 
chapter 24, acts of t he thirty-fourth general assembly, to-wit, 
July 4, 1911, and not at the expira:tion of the term of office 
then being served. 

HoN. J . a. PATTERsoN, 

Oskaloosa, Iowa. 

August 12, 1911. 

DEAR Sm: Your letter 'of the 10th inst. to the attorney gen­
eral was r eferred to me for reply. 

You say you have the u n derstanding that this department has 
made a ruling to the effect that the office of county surve-yor has 
been abolished and that you desire a copy of such opinion. 

'fhis question Jias been raised a number of times since the ad­
journment of the last general assembly and in answer to these 
questious I expressed th e opinion that such office was abolished 
upon the taking t>ffect of clrnpter 24, laws of the thirty-fourth 
general assembly. 

I have not had · the time to ma.kc such investigation of the 
authorities bearing upon this question as I should like but from 
t.he investigation I have been enabled to make I believe that the 
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p ropc·r coHstruet inn of scdion 1 of sa id act is tha t immrdiatelY 
upon the t aking- eff,,ct of th e san1P th e otuec of comity snn·t' Vo.r 
is abolisht'd. SeL·tion 1 rrferred to r epeals the sedion of th e stat.utc 
creat ing t h(~ offie t>. \Vhil e only the word ' · sm·n>;nw '' is strieken 
from see ti ()n 107:2 of the suppl emen t to th e <'Orlt' . 1907. which 
is th e sretio11 prnYirling for the elcetion of county snrve;-or. vet 
for th€ purpose of det ermining this (]Uestion the whole sec tion 
is in rffed l't' pra lccl and the anthorities, so far as I have ex­
.aminr d tli cm, agrre tliat the r epeal of a statute creating- an office 
abolishe~ tJ1 e nffi ee itsel f. This doetrine is announerd. in Throop 
on Pnblic Officers and a lso finds su pport in the ease of Cha.ndler 
vs. Lrrn:re11cc, r eported in t he 12Sth l\fass .. pHge 213. 

According· to these authorities the office of couuty surYeyor, 
as provided for hy our s tatute, was , therefore , aholished on the 
taking effect of this act by virtue of sect ion 1 th er eof, without 
r egard to t he provisions of any of the succeeding sections in 
t.he sam e nct. The authorities also announce the. doctrine that 
where the functions and duties of an office are transferred tu 
another offi cer sueh office is by implication abolished and under 
this doctrine I think the language of section 2 of the act would 
be sufficient ,Yitliout reference to section 1, to abolish the office 
of county surveyor and if it were not for the provisions contained 
in section 1 of the act ther e would be considerable force in the 
claim made hy some JJoa rds of supervisors that the office of county 
surveyor would not be aboiish.ed until the board should exercise 
the power of appointment as provided in section 2, providing 
the power of appointment should be exercised by the time the 
term of the incumbent in the office of county surveyor had not 
expired, for you will observe that the provisions of section 2 are 
not mandatory upon the board. In either view, if they should 
fail to exercise the power conferred, there wou]d be no one author­
ized or empowered to discharge the duties heretofore discharged 
by county surveyors. But that is a contingency or situation which 
the legislature ought to have foreseen and provided against. In 
view of the fact that section 1 expressly repeals the section of 
the statute creating the office of county surveyor, it is thereby 
abolished and the consequences that may follow therefrom cannot 
control as to the interpretation of the act in question. 

As already stated, the. section conferring the power upon the 
board of supervisors to employ a competent person to perfarm 
the duties of county surveyor is not mandatory ·and one board 
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of supervisors might exercise the power and another board, for 
8(Jme reason, fail to exercise the power, and under such circum­
stances we would have two different policies in two different 
counties in the state with r espect to the office of county surveyor. 

My notion is that when the office of county surveyor becomes 
vacant in one county it becomes vacant in all of the counties of 
the state upon .the same date and under the same conditions. I 
do not think there will be any question whatever about the right 
and power of the board of supervisors to appoint a person to 
act as county surveyor after July 4th last because there is no 
limitation upon their power to appoint such person after the 
taking effect of the act. 

It is claimed by some that it was not the intention to abolish 
the office of county surveyor until the expiration of the terms 
of the present county surveyors and further that it was the in­
tention that the board should not exercise the power of appoint­
ment until sueh terms of office had expired. It is a very familiar 
and fundamental rule of statutory construction that the legisla­
tive intent must be arrived at from the law itself and there is 
not a word in the whole act which supports the claim that the 
board of supervisors is not to exercise its power until the terms 
of the present county surveyors shall expire and there is not a 
word in the statute which has the effect of continuing in office 
the present incurn bents of the office of county surveyor. The 
method adopted by the legislature for abolishing this office was 
·by repealing the law creating it, without any saving clause. 

Yours very truly, 
N. J. LEE, 

Special Counsel. 

AUTOMOBILES-AGE OF QPERATOR.-A person under fifteen years 
of age is prohibited by section 4, chapter 72, acts of the thirty­
fourth general assembly, from operating a motor vehicle even 
though he be a part owner thereof. 

MESSRS. J. G. CHRYSLER & SoN, 
Lake Park, Iowa. 

August 14, 1911. 

GENTLEMEN: I have your letter of the 10th inst. in reply to 
mine of the 9th inst. relative tJo the right of a person under fifteen 
years of age to operate a motor vehicle. 
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I note you say you were in error in giving the age of vour son 
in your first letter an<l that he is in fact fourteen "ears· ld d ·h - J o an 
a part owner wit yourself m an automobile and that tl 
· · d · 1 1e same 
~s registere 

1
rn t.~1e name of J. G. Ch~ysler & Son and your query 

IS, may sue 1 mmor son operate said vehicle without violatin 
tlie lmv. .g 

It is my personal opinion that a proper eonstruction of section 
4, c

1
h_ab1?ter 72, laws of _the thirty-fourth general assembly, would 

pro 11 1t a person who Is not fifteen years of a"'e froni 
O 

t' 
. . · o pera mg 

~ motor veh1_cle, e:'en though he be part owner thereof. I think 
1t was the mtent10n of the legislature to prohibit all persons 
under the age of fifteen years from operating motor vehides re­
gard~ess of any other fact or condition and that the exception or 
prov1so ~hat a person under fifteen years ·of age might operate 
such velucle when accompanied by the owner, presupposes that the 
owner himself is not under fifteen years of age. 

Respectfully yours, 

N. ,J. LEE, 
Special Counsel. 

ROAD TAx-Ho-w CoLLECTED.-Where a township has lJeen divided 
in~o roa? districts as providt'd by chapter 98, acts of the 
thirty-th1rd general assembly, the road superintendent has 
no authority to collect the tax but the same should be col­
lected by the treasurer. 

HON. E. J. VAN NESS, 

Algona, Iowa. 

August 16, 1911. 

J?EAR Sm: · Your letter of the 8th inst. to the 
was referred to me for reply. 

attorney general 

You inquire whether the superintendent of 
0

roads is authorized 
to collect that part of the property road tax that is to be paid in 
cash where the township has been divided into road districts as 
provided in chapter 98, laws of the _thirty-third general ass~mbly. 

I do not think t he road superintendent has authority to collect 
such ta~. ! think said act coi;itemplates that that part of said 
tax which 1s payable in cash is to be collected by the county 
treasurer. This question hal'l bee1,1. . raised before and it was an­
swered in the same way. It would s~e~ . that ·s~ction. 5 of. ~aid 

23 
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chapter would he so clear that there would be n o room fo r 
controv,~rs;v on this point . 

Respectfull y yours, 
N . J. LEE, 

Speciai Counsei. 

lTTNERA:s-1, VENDOR OF DRUGS.- - Provisiorn, of the statute concern­

ing the sa me discnssed. 

H ON . D AVID E . HADDEN, 

Alta, Iowa . 

August 16, 1911. 

D EAR Sm : Your letter of the 19th ult . to the attorney general 
was r eferred to me fo r r eply. You r equest an op inion upon the 

following questi ons : 
'' 1 Can one be -considered an itinerant vendor of drugs, 

et c .. ~nder sect.ion 2594 of the c:ode, who t l"aivels from ~lac.e to 
pla~·e and publicly by means of circu~a:8 and other,v1se . p_ro­
fesses to tPeat and cnre diseases and solicits orders for ~ ed1cm .e 
for future delivery tJo the customer at the place of bUBmess of 
t he. selLer and manuf;aieturer, said trea.tment consisting of _the 
application of antiseptie medicinffi applied externally and is a 
p art of and contingen t u pon the p laieing of an order for other 
medicines to be ll!'led internaUy1 

'' 2. Can the st,a.te pharmacy commission adopt th~ foll?wiug 
rule : Section 2594 of the code emt,irely governs the h cens~ng of 
itinerant vendors of drugs, nostrums, ointments and apphanoos 
of any kind for the treatment of any diseas.e or injury 18lll<l in­
cludes all those who travel from place to plac,e aJ;ld by m~s of 
circulars or other-wise publicly profess to treat or cure diseases, 
injury or deformity of marn or animals, .either by taking ord~rs 
for immedia~ or future d elivery by themselves or otherwise. 
Th.e words 'any itinerant vendor' applies to eooh traveling 
agent or seUer who itillJ€'I'aites for the sale of his drugs or ap­
pliances, and not to the manu'f.ac.turer, unless said manufac­
turer also acts as an itinerant vendor..'' 

It is my opinion that your first question should be answered in 
the affirmative but I do not think that section 2594 of the code 
will bear the interpretation you seek to place upon it in the pro­
posed rule embodied in your second question. I think the diseases, 
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injuries and deformities referred to in said section relate to those 
of human beings. Moreover, I do not think it advisable to at­
tempt by a rule to indicate everything that is embraced in the 
language of section 2594. I think it is better to interpret and 
apply the law as it is writt~n, to the varying facts as they arise 
from time to time instead of endeavoring to indica.te all the things 
and acts which would amount to a violation of S€ction 2594. 

Respectfully yours, 

N. J. LEE, 
Special Oo1msel. 

CITIES AND TowNs--UsE OI<' COUNTY JAIL.-Cities and towns have 
the right to use the county jail for the confinement of prison­
ers but are liable to the county for the cost of keeping 
such prisoners. 

MR. F. B. l\LrnSEN, 
Eddyvill€, Iowa. 

August 21, 1911. 

DE:~R S1R: Yours of the 14th inst. addressed to the attorney 
general bas been ref.erred to me for reply. Your inquiry is with 
Peference to the right of the constable to have access to and the 
use of the jail. I know nothing. about the former conference be- · 
tween the constable and the attorney general, and you fail to 
state in your letter whether or not the jail is one maintained by 
the city or by the county. 

Inasmuch as your town is not the county seat I assume that 
the jail to which you refer is one maintained by the city, under 
code -section 735, which provides : 

, '' Cities and towns shall have power to ·ei:ect, establish, and 
maintain a city jail which shall be in keeping of the marshal, 
under such rules and regulations as the council shall pro­
vide.'' 

Unless the council had adopted the rule or regulation by which 
county prisoners could be kept in this jail, a constable having in 
charge a prisoner cv.arged with or convicted of a crime against 
the state laws as distinguished from the ordinances of the city, 
would not l1ave the absolute right to confine prisoners in such 
jail. But he would have the right to confine such prisoners in 
any county jail within the county. 
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Code section 735, above cited, further provides: 

"Any city or town shall Jiave the right to use the jail of 
the county for the confin ement of such persons a.s may be 
liable to imprisonment under the ordinances of such city or 
town, but it shall · be liabl e to the county for the cost of · 
keeping sucJ1 prisoners." 

There is uo corresponding provision in the statute authorizing 
counties to nse c ity jails by compensating the city for the cost of 
kcc•P,ing such jails, and for this reason the city marshal would have 
exclrui"ive conti·ol of t.l1e city j·a;i l in th.e absence of a rule or regula­
tion by the rouncil as above suggested. 

!£. the . ordinances of the town provide ample punishment for 
the .crime in ,question, prosecutions could be instituted under the 
ordinances instead of under the state laws, and thus avoid all 
question as to the right to use the city jail. I take it, however, 
from your letter that the officers of the town are not strong on 
law enforcing, and whil e this . may be true, yet in a clear case 
they would hardly dare to fail to perform their duty, especially 
in view of chapter 78 of the laws of the thirty-third general as­
sembly, section 1 of _which provides: 

'' Any county attorney, · sheriff, mayor, police, marshal, or 
constable, shall be removed from office by the district court· 
or judge upon charges made in writing and hearing there­
under for the following causes: 

"1. For wilful or habitual neglect or refusal to perform 
the duties of his office. 

'' 2. For wilful misconduct or maladministration in office. 

'·~3. . For corruption.'' 

Yours truly, 
c. A. RoBBINS, 

Assistant Attorney General. 
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SOLDIERS' RoSTER.-Chapter 202, acts of the thirty-fourth general 
assembly should be liberally construed so as to include former 
as well as preS€nt members of the board. 

HON. GUY E. LOGAK, 
Adj-utant General. 

August 22, 1911. · 

DEAR Srn: I am in receipt of yom· recent communication re­
questing to be advised as to ·whether th~ roster board, as the term 
is used in chapter 202, acts of the thirty-fourth general assembly, 
would include former members who are not now serving because 
of the expiration of the term of office for which they were elected. 

In my opinion this act should receive a liberal interpretation 
and I am of the opinion that it was the intention of the legisla­
ture in the use of the term roster board to include the members 
-0f the board as it was 'originally constituted and as at present 
eonstituted. 

Yours very truly, 
GEORGE CossoN, 

Attorney Genernl of Iowa. 

AUTOMOBILES-AGE OF OPERATOR.-Persons under age of fifteen 
years not nuthorized to operate a motor vehicle unless accom­
panied by the owner. 

August 24, 1911. 
WALDO LlTNDT, 

Linn Grove, Iowa. 

DEAR Srn : Answering your inquiry of the 3rd inst. addressed 
to the attorney general, I will say that a person under fifteen 
year':! of age is not authorized to operate a motor vehicle unless 
accompanied by the owner thereof. 

Respectfully yours, 
N. J. LEE, 

Special Co,unsel. 
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CONCURRENT ,Tmmm1cTION ON BOUNDARY RIVERS.-The state has 
concurrent jurisdiction on boundary streams and may pun­
ish offenses committed anywhere on the waters thereof al­
though beyond the thread of the stream and near the opposite 
Rho re. 

HON. FRANKL. MAY, 

Lansing, Iowa. 

August 28, 1911. 

DEAR Sm: Your letter of the 14th instant addressed to the 
attorney general was referred to me for reply. 

You desire to know whether one selling intoxicating liquors 011 
a boat on the Mississippi river opposite your county is violating 
the laws oi' this state and amenable thereunder. 

I think this question has been settl.ed. The district court of 
the state in counties borilering on the l\1ississippi river has juris­
diction of offenses committed anywhere on the waters thereof, al­
though such offenses are committed beyond the thread of the 
stream and near to the lands of a co-terminus state. 

See Staie vs. M11llen, 35 Iowa, 199; 

Section 3 of the Code ; 

Section 3, cha.pter 48, U. S. Statutes at Large, Vol. 5, page 
74~. 

Respectfully yours, 
N. J. LEE, 

Special Counsel. 

BLECTION ON HoLTDAY.-lt is doubtful whether an election held 
on September 4th, or Labor day, which is a legal holiday, would 
be lawful. 

MR. CARL B. GALLOWAY, 

Casey, Iowa. 

August 31, 1911. 

DEAJil SIR: Yours of the 29th inst. addressed to the attorney. 
general hns been referred to me for reply. 

Your question briefly stated is whether a special election of 
your town could he lawfully held on September 4th, that being 
Labor day. 
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As a general rule, a holiday does not suspeud the transa ction 
of public or private business, unless specified in the net designat­
ing the holiday. :ind wh ere a statute enumerates the private acts 
·which may not be performed on designated ho]idays, the per­
form ance of other acts are legal and valid . 

21st Cyc ., page 441. 

Our code section 3053 provides that the first Monday in Sep­
t ember (a nd certflin other days named) "shall be regarded as 
holidays for all purposes relating to the presentation for pay­
ment or acceptance, and th e protesting and giving notice of the 
dishonor of bills of exchange, drafts, bank checks, orders and 
promissory notes.'' 

So it will be seen from this statute that Labor day is a holiday 
for limited purposes only. However, the act of congress, dated 
~Jun e 28, 1894, provides: 

"That the first Monday of September in each year, being 
the day celebrated and known as Labor's holiday, is hereby 
made a legal public holfrlay, to all intents and purposes, in 
the sanie nrnnni>.r as Christmas, the 1st day of January, the 
22nd day of February, the 30th day of May, a.nd the 4th day 
of July, are now made by law public holidays." 

No one would t11ink of holdiJ1g an election on Christmas or New 
Year's day, and while under the state la.w I believe the election 
could be held, yet this United States law would make the legality 
so doubtful that you had better change the date if possible. 

Yours truly, 
c. A. ROBBINS, 

Assistant Att&rney General. 

CrTY 0Fb'ICES-VACANCTES IN-How FILLED.-Vacancies in the 
office of rouncilman or mayor a.nd other elective city offices 
are filled by appointment of the council. 

September 1, 1911. 
MR. F. L.. ltALOUPEK, 

Belle Plaine, Iowa. 

DE.AR Sm: Replying to yours of the 29th ult., while I cannot 
advise you officially, I direct your attention t,o section 1272 of 
the code supplement, which provides in part that: ''Vacancies 
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in the office of • "" • • councilman or mayor of any city, 
and all other elective ci ty offices, the council may appoint any 
qualified elector to fill such vacancy, who shall qualify in the 
same manner as persons regularly elected to fill such office, and 
shall hold snch office until the qualification of the officer elected 
to fill such vacancy, who shall be elected at the next regular mu­
nicipal election; in all city appointive offices, unless otherwise 
provided by law, in the same manner as the original appointment 
was made; in all town offices, by the council at its first regular 
meeting after snch vacancy oceurs, or as soon thereafter as prac­
ticable." 

Yours very truly, 
GEORGE CoosoN. 
Attorney General. 

lTINERAN'l' VENIJOR OF DRuGs.-One traveling from place to place 
and publishing by means of circulars profes:5ing to treat and 
cure diseases and solici6ng orders for medicines for future 
delivery consisting of antiseptic medicines to ·be used in con­
nection with other medicines to be administered internally 
is an itinerant vendor of drugs. 

HON. En J. MOORE, 
Secretary Com1niss1·on of Pharmacy, 

State House. 

September 5, 1911. 

DEA R Sm: Your communication of the 2d inst. addressed to 
the attorney gener·al, was referred to me for reply. I note from 
your romrnunication that the commission of pharmacy desires the 
opinion · of the attorney general upon the following question: 

"Can one be considered an itinerant ·vendor of drugs, etc., 
nnder section 2594 of the code, who travels from place to place 
and publicly by means of circulars and otherwise professes to 
treat and cure diseases and solicits orders for medicine for future 
delivery to the customer at the place of business of the seller and 
manufacturer 1 In the case we refer. to, a treatment consisting 
of the application of antiseptic medicines is gi-~en and is a part 
of and contingent upon the placing of an order for other medi­
cin~s to be used internally.'' 
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I think .the section of the statute referred to clearly prohibits 
the acts and things set forth in your question, and your question, 
therefore, must be answered in the affirmative. 

Respectfully yours, 

N. J. LEE, 
Special Counsel. 

CITY OFFICIALS-COMPENSATION NOT TO BE CHANGED DURING TERM 

OF 0FFICE.-Code sect.ion 667 prohibits any ch1mge in the 
compensation or emoluments during term of office for which 
they are appointed or elec:ted. 

l\1:R. S. w. BRYANT, 

Centerville, Iowa. 

September 5. 1911. 

DEAR Sm: Yours of the 4th inst., addressed to the attorney 
general, has been referred to me for reply. 

Code section 667 is the provision that would govern in your 
case, and it provides in substance as stated by you, that the com­
pensation or emoluments of city officers shall not be changed dur­
ing the term of office for which they are elected or appointed. 

In order to make the matter doubly sure, it is further provided 
that no person shall .be eligible to re-election or reappointment 
after having resigned for any part of the term covered by his 
previous election or appointment, where there had been an in­
crease made in the compensation. 

Our supreme court has held in the case of Cox 1JS. Burlinqton, 
43 Ia., 612, that such an increase could not be made during the 
interim between the election and the qualification of the offic.er. 

And the rule that the compensation could not be increased was 
again recognized in the case of Cou'ncil Bluffs vs. Waterman, 86 
Ia., 688. 

It is, therefore, my opinion that there is no way in which the 
compensation of a city officer can he increased during the term 
of office; and if the matter is of sufficient importance tha:t the in­
crease be made, that the only way I know of would be to permit the 
present officers to resign,. the increase be made, and the new offi­
cers be elected or appointed. 
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While this is probably not what your city would desire to do, 
yet it is t he only way that an increase could be ma.de at the present 
time. An iDcrease might be provided for now to take effect 
with the next regular election or appointment of officers. 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorney General. 

AuTO MOBI LES-REGIS'l'RATION-KINos E:l\EMPT.-Chapter 72, acts 
of t he thirty-fourth general assembly providing for the reg­
istration of automobiles excepts from its operation motor 
trucks, motor dYays, motor delivery wagons, traction engines, 
road rollers, fire wagons and engines, police patrol wagons, 
arnhulaneps and such vehicles as run only upon rails or tracks. 

COU N'.rY A'l'TOHNEY c. N. JEPSON, 

Sioux City, Iowa. 

September 5, 1911. 

DEAR Srn: I am in rcce.ipt of your communication of the 28th 
ultimo advising that the question has been presented as to the 
necessity of registration of motor trucks, drays and wagons, and 
automobiles used for this purpose, and the payment of the an­
nual registration f ee as presc1·ibed by chapter 72, acts of the 
thfrty-fourth general ass·embly. 

Section 2 of chapter 72 aforesaid provides that the term "motor 
vehicle " as used in said act, except where otherwise expressly 
provided, "sha ll include all vehicles propelled by any power other 
than muscular power, except rnotor fruclrs, rnotor c!Jrays, rnoto1' de­
livery wago-ns, traction engines, road rollers, fire wagons and 
engines, poli ce patrol wagons, ambulances, and such vehicles as 
run only upon rails or tracks.'' 

It will be noted that th-e act does not except a.n automobile used 
as a motor truck, a motor dray or motor vehicle. 

I am of the opinion, however, that the term properly construed 
· would include all motor vehicles which were constructed exclu­

siv-ely for the purpose of a truek, dray or delivery wagon, and 
not for the purpose of transportation of persons, and that said 
term would also include automobiles which had been so trans­
form ed by the owner as to be available only for use as a motor 
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truck, delivery or dray wagon and actually used exclusively as 
such truck, dray or delivery wagon. If, however, the a.utomobile 
is left in such condition that it either can or is used for pleasure 
or business in the way of t.ransporting passengers instead of freight, 
that application for r egist ration number should be made in the 
regular way and the regular registration fee paid; in other words. 
I am of the opinion that any automobile which is in condition 
to be used for the transportation of passengers, or which is ac- · 
tually used in the transportation of passengers should be regis­
tered, numbered and fee paid, and that an automobile so modified 
in its construction that it can only properly b e used in the t rans­
portation of freight, coupled with the fact that it is exclusively 
used for such purpose. would bring it within the exception of 
section 2, chapter 72 of the acts of t h e thirty-fourth general as­
sembly; in which event, no registration would be necessary and 
no fee 1·equired thereon. 

This is also the posit.ion taken by the secretary of state. 

Yours very truly, 
GEORGE CossoN, 

Attorney Gene1·al of Iowa. 

PEDDLER-DEFINED.-One selling fresh meat, coffees, t eas, spices 
and other inerchandise to farmers throughout the country is a 
peddler within the meaning of section 1347-a supplement to 
the code, 1907. 

HON. w. IL WEHRMACEER, 
Waverly, Iowa. 

September 6, Hill. 

DEAR Sm: Your letter of the 14th ult. was r eferred to me for 
reply. 

You desire an opinion from this department as to whether one 
who sells fresh meat, coffees, teas, spices and other groceries from 
a wagon to farmers throughout the county is a peddler within the 
meaning of section 1347-a of tlre supplement t o the code, 1907, and 

required to have a p·eddler's license. 

From a revding of the statute in question, as applied to the 
above facts, it would seem that such person is a peddler within the 
meaning of the term ''peddler,, as defined therein and would not 
come within ·any of the exception's noted. 
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Y ou will not rPl{a rd this as a stri ct\~· offi cial opinion but as the 
views of the wri1cr without hnving g ivC'n the snbj d a ny great 

amount of 1.houghl. 

Your let!. r would luwe r cL·r ivcd much ea rlier atlen lion but for 
1hc fact !lint the re wns :1 large Hmount of official busin ess to be 
1·RrNl fm·. 

Respectfully you rs , 
N. J. LEE, 

Special Co1111scl. 

~ f ll ,K DF; A1,J.; 1l R - r' 11 AJ< .\ CTl-:R 0 1-' VE J:IJ CT.E I iSF..:n IS' :\'L\KJ :,..'"Q 'At.,ES­

Fwun. T NCWDINO M1 x,c11 FLO UR AKn I l .:,11,.- Chap t-0r 113. acts 
of the thiL·t.y-fo1Jl'lh ~enrr:ll ass mhly requi res a dealer who 
sells milk in . or to lw 11 sC'd in an inrnrpornled town . f rom a. 
,·ehicl e lo hn,·e both s ides of lhe veh icle ins('ribed with the 
nnmc of th e dniry. pPrson . firm or co rporation to whom t he 
li f'e nsn is i.ssu rl . '!'he tc nit C· f! our '' as used in chapt er 180, 
;1ds or th" 1hi1·ty-fourth gene1·;:II nssembly means to include 
g'l'nhn m, mixed flonrs 1 corn fl our and col'n meal. 

l-l uN. W. B. B"""""· 
.it;y. 

,. eptember 6, 1911. 

D>:.,R , 'rn: You,· letter addressed to the attorney genera l re­
qucstiug to be ad vised us to the proper i11te1·pretation of chapter 
113, nets o[ th e t hirty-fourth general a88embly, also of chapter 180. 
acts of: the th irl y-fo11l'lh gcnC' rn l ass mbly, in cer ta in particu1nrs, 

wns referred lo me fo r repl y. 

'J'hr mull ers on whic·h yo u cle~i re the opin ion o.[ this depa r tment 

arc 11s follows: 

" 1. ]l' n 111nn is bott lin g som(' qf his rni lk a11cl cream and 
hswli11g ii lo the g1·oce ry st ore, nnd on t.lw wa.y deli,·ers to two 
pa..1,tir.~. would he be requi red to pro.·11re a license 1rnd ha.ve his 
n,uno uppcar on bot.h sides of the vehide which he use<1 to de­
liver such prod111·t sl 1' he store buys milk a1rd croo:m of th e 
above party 11s it is ne,·ded and it is produced outside of t he 
corpo1·atc limits of llfare ng<>. Tf 11 0 delivers to the store alone, 
does it in any wuy Alter the sitnntion f 

"2. "I should 11lso l>e pleased t.o h1we >11.11 opiuiou r lative to 
what is requi red in the case of Mr. Entinger, of Orient, co rre­
spondf:nce concerning which is enrlosed herewith. 
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11 3. I nm also enclosi ng he1·ewith c-0py of l he bill rc·lati111r to 
the labeling of packages 0£ flour to show t.ho net. wcighl The 
Iowa )1 illers· Club hns rna1.le inqui ry n:s to wl1c:.lher this la.w 
would rcqni re. net weight. oa pa c> knges of grah am flouJ", mi~ed 
flours. co1·n ffotu· on<l co rn men I.· · 

"\Vith reference 10 th e questions contained in your fi 1·sL proposition 
ns noted above, I ha,1c to say llrnt as I r ead the lnw. nny person 
who sells mi lk or crea m in or to be used in nny mu nici pal col'pora­
tiou, ex,·ep t for t he purpose of s-upply in g the sn me for th purpose 
of manu fal:turc, f rom n. store or vchicli\ is req uired 10 procure a 
l icense a nd pny the license ice. 'l'he 1·equirernent as to license does 
not. appcm· to dep ncl upon the 11umber of custome1·s one supplies 
nor the amou nt of Lhe product sold or whether the selli ng of such 
product is purely inc idental lo tl, e main or chief busin ess of the 
sell er, 11nd the statement in section ~ of c- hapter Jl3, acts of th e 
tltirty-fourth genera] HSS<'mbly. ·' "E.very ~a le from a vchi r le uot so 
inscribed shall br deemed a violation of this net,'' would seem to 
e mbrace eYery so le from a vehi cle, and in ud dition to being required 
to procure a liec11s(."' and pfly l11 (."' li cense fee, ~nch pe rson would have 
to ha,•c the p roper insc- ription made upon his vehicle. The fact 
tha t 1 he milk or crenm is produ ced onts ide of t he corpora le l imits 
of a ny given mn11icipn li fy docs not alter the case but n person 
making sa les of such produ cts otherw ise than fro m a store or from 
a vehi cle would not be req uired lo have a liccuse. There does not 
seem to l>e any limi ta tion as to the amount of such products that 
a p rson may sell in or to b used in a town or ri ty . if it is not 
sold from a store or from a vehicle. 

The forego ing answers all the· qu s t. ious contained in l\'fr. Eat­
ingcr 's letter which you encl se and it will not be neces.san • to 
r efer to them more specifieally. 

Ans, .. ·er ing yout· th ird <1urst ion 1 it is my opini,on that the word 
or term "flour " as used in chapter 180, laws of the thirt._y. fourth 
general as.sembly , means and includes t he different kinds of flour 
, od meal speC' ified jn your question . 

Respectfu ll ,v yours, 

N. J. LEE, 
Special Counsel. 
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SCHOOL ELECTIONS--DEFINED.-The term "last school election" as 
used in section 2, chapter 143, acts of the thirty-fourth general 
assembly refers to the last annual meeting of the school cor­
poration at whi ch officers were chosen. 

1\1:R. E. J. WENNER, 
Waterloo, Iowa. 

September 6, 1911. 

DEAR SIR: Your letter of the 17th ult., to the attorney general 
asking his opinion what the t erm "last school election'' as used in 
section 2, chapter 145, laws of the thirty-fourth general assembly 
refers to, was handed to me for reply. 

While I have not had time to investigate this question very 
fully i t is my opinion that the election referred to means the last 
annual meeting of the school corporation at which officers were 
chosen. 

Respectfully yours, 
N. J . LEE, 

Special Counsel. 

SPECIAL ASSESS.MENTS- - RATE OF lNTERES'l' AFTER D ELINQUENT.­

Special assrssments levied under provisions of code section 825 
draw the rate of inte1·est fixed in the ordinance until such as­
sessment becomes delinquent, after which the interest is at the 
rate of ·on e per cent per month the same as other delinquent 
taxes. 

September 7, 1911. 
MR. c. c. HUNT, 

Secretary Com1-ty Treasiwe,·s' Assoc·iation, 
lVf ontezuma, Iowa. 

DEAR Sm: Your letter of August 30th, addressed to the attor­
ney general, has been r eferre.d to me for reply. 

Your question briefly stated is: "Wlrnt rate of interest or penalty 
should be coll ec.ted on special asse.ssments after such assessments 
become delinquent, under the provisions of code section 825?" 

This section provides for the levying of special assessments, and 
that when the owner of th€ property takes certain steps he is en­
titled to pay the special assessment in seven equal annual in,sball­
ments, with interest prescribed by the ordinance not exceeding six 
per cent. 
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It will be observed that the first instalment of the assessments is 
payablr 0 11 the date of su c·h assessment. and the others, with in· 
terest on the whole amount not paid , auuually thereafter, at the 
same time and in the same manner as the March semi-annual pay­
ment of ordinary taxes; and that, where the owner of the property 
does not avail himself of the right to pay in annual instalments, 
the whole assessment. "shall mature at one tim e a.nd be due and 
payable, wi th interest , on th<> nate of such assessment, shall be col­
lected rit the n ext succeeding ~larch semi-annual payment of or­
dinary taxes.'' '' All such taxes with interest shall become delin­
qu€nt on the first day of lVfar rh after their maturity, and shall 
bear the same int erest with the same pc11alties as ordinary taxes." 

Turning to section 1413 of tl1e code, which provides the interest 
nncl penalty for ordinary tax.es, we find the following language: 

'' If the first instalment of tax.es shall not be paid by April 
1st, the whole shall become clue and draw ·interest a.s a penalty 
of one per cent per month until paid from the first of March 
following the levy." 

It is a well established rnle that a statute imposing or creating 
a penalty is to be strictly construed, and no penalty exacted there­
under which is not clearly provided therein. With this rule of law 
in mind, it would seem to be clear that the six per cent interest (if 
that be the amount provided for in the ordinance) should be com­
puted from the date of the maturity of the assessment until the 
date on which it became d elinquent, and that tlwreafter the in­
terest or penalty should be one per cent per month upon the de­
linquent instalment, the same as ordinary taxes. 

The phrase "and shall hear the same interest with the same 
penalties", made use of in the latter part of section 825, was prob­
ably employed, not for the purpose of providing a penalty in addi­
tion to the interest, but because the int·erest provided for delin­
quent ordinary taxes was designated by tll e words " in.t erest as a 
vena.lty . .. , 

In other words, the latter part of section 825 sl1oul<l be construed 
the same as though it read '' and shall bear the same intere!ii. or 
penalty as ordinary bl·x;es. '' 

Whil e the meaning of the language is not entirely clear, and I 
can see that some might claim a different construction, yet in vie~ 
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of the rule referred to, T firmly beli r,·e that the cou rts would con­
strue this section ns above indicated. 

Yours lruly, 
C. ,\. RoBBINS, 

Assistant Attorney General. 

CITIES AND TowNs-l"rscA r, YEAR.-'rhe fiscal year of ci ties and 
towns be •ins Apr il 1st inst.en d of January 1st. 

MR. :E: . L. Eo"ONDSON, 

Brighton, Iowa. 

September 7, 1911. 

DE,\R SrR: Your letter of the 10th ult.. to the attorney general 
was r eferred to me fo r reply. It hns heen im 1,o.'<>ible, until now, 
to noti ce your letter beca use of Llie large amount of official busi ness 
to be ·iu·ecl for in this d partment. 

You inquire wheU1er the warrirnt:< that may be issued under 
section 898 of th o. Code may be i sued prior to the commencement 
of the fiscal yenr, the revenues of which are anticipated. 

I think sueh wnrrnnts i sued in anti cipation of revenues must 
be issued in th e fiscal yenr tire revenues of which are anticipated. 
To iUustrote, warrants in nnticipation of the revenues of a munici­
pality for the fiscal yenr of 1912 must be issued after the beginning 
of that fiscal yea r, wh ich is April lst next instea.:1 of January 1st, 
ne you suggest. 

You will not r cgo.J'Cl this as an official opinion from this depart­
ment but rather as the personal views of the writer given without 
very much investigation. 

Resp ctfully yours, 
N. J . LEE, 

S peC'ini Comisel. 
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C I T I ES AND TOWNS--LI.M I T OF TA :X..,\1'ION- 'M..EMBERS OF' CoUN('II, i ·uv 

NOT DEAL WITH TowN- PowER TO Co>LPEf, BurLDil<O o,· 1'nt­
PORABY SIDEWALKS- COMPf.;NSATIOX OP EMPLOYES AND OF­
Ji'JCJALS- 'LOT )fAC8.JNES 'N[[EN GAM8l,J::,./Q DEVI 'E - :l[tNORS 

JN POOL U ALLS.~A city or town may not legally tax property 
more than fiye per cent of its real or taxable value. ,\ member 
of the city council may not sell supplies to the city nor loan 
money to it. '1.'he town may compel the owner to construct 
temporary sidewalks but not until the street has ooen brou~ht 
to grade. An employe of the city is on ly entitl ed to compen­
Mtion for the time employed but th e council or mayor would 
have no right to deduct from the salary or compensation of a 
regular officer for time when he was off duty and he may be 
removed or discharged if his absence is so fr equent as to inter­
fere "~th the discharge of his duti es. Slot machines which are 
mere vending de,~ccs involving no clement of chance as to the 
value of tlie property distributed by it is not a gambling device. 
i\Jioors are not permitted lo remain in pool and billiard halls 
even with the consent of parent or guardian. A pool hall may 
be operated in lbe same room with that of some other business, 
but if minors are permitted to en ter it must be separated from 
that part of the room in which th e other business is condu te.:1 
by a substantial parlitio 11 . 

MR. '.l'JJOMAS F. MURRAY, 

Oxford, Iowa. 

September 7. 1911. 

DEAR Srn: Your Jetter of lhe 4th inst., addressed to the attorney 
genernl bas been referred to me for reply. 

Your first question is: "Con we legnlly tax property more than 
five per cent of the r eal or taxable value!" 

'.l'his question must he answered in the negative. The tax for the 
general fund is limited to ten mill s on the doll ar. 

Code section 887. 

The only other taxes whi ch a town might levy ore specified in sec­
tion 894 of the code supplement, subdivjsions 4, 5, 6, 7, 8, 9 and 10 
thereof. And by chapter 38 of the acts of the thirty-third general 
assembly, extending to towns, subdjvisions 11 and 12, of said section 
498, these various levies could on ly be made for the purposes speci-

24 
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fi eJ ; for irn~tu ll l'l'. a librnry tax co u ld not be levied and used fo r 
any othe r purpose. An d m1 elect ric l ig ht tax eou.ld not be levied 
i f tl 1~re w1.•r1• not nn 11 lcc l l' i<' 'l ight plun t in t he tow11 . 

But rn•n i f nll tltc~e wr re pro1w 1·ly l(·viccl. t he ag~regate wo11lcl 
only IX' , as I fi gure ii'. .fou r (' (•n ts :ind onP mill on t he dol lar. Y ou 
p robu hl y huvc· in niin d th e constit11tio nal li mit of incl<> hted ness fix d 
hy src·t ion :~ of nrt il' IC 11 of our rQ11s1i1111ion : hut this tlocs not apply 
lo taxcK 

You r se('ond qu C'st iun as to w lt f't hc r o r nol a (·onu:ilma n or town 
uffice r c·11 11 s<·II supp lies such as <'OAI or gnsoline to the to,vn , mu st 
be uns,,.·4.: rf' <l i11 t he ncgo t ive. I (·H ll yo t1 r ,1tt e 11 tion to code sect ion 
66 , fmhcl i\'isio11 1-4 , wlli (' h provide~ t111-1 t 110 member of any council 
sha ll be i11 tt·rrs led. ,l i1·ect lr or indi ,·er t ly , i n ony con tract 01· job 
o f' wo l'k, or the p rofits tlw1·rur, o r ser vi• ·rs to be per fo rmed fo r the 
i·orporu tinn. ~"" al.-10 t he c-use nf 

Ha,y t•s. D<u·i,lso n, t :1:i l owa , png 6 8. 

wh re it w1.1s held th ot n <•o.un eilnuin w li o hn tl sold l 1un ber to the 
ci1y for t he p11rpo~e of bu ildi n!! R s irlewn lk. ould not r ecover there­
fo r. As to the pe11 11 lt y for such acti on oo the pa rt of t he conncil­
mari , will say ou r s u p rc rn r cou rt l1as dreicl cd , 

Slalc i·s. Y or k , l ~l l owa u:35, 

tha t NIH· h u proh ihit1•d net is nn ind ictublc misdenmor . u nd er co<le 
seclion 4005. A nd t. hc fo llowi11g ser tio 11 , 4906, p1~scr ibe the oun­
iH11mcnt, whi t· h is fl jai l st·ntcnC' o of not mor e thnn one year. or a 
fin(' not cxcced inR $500.00. or bot h. 

Any pr rson knowin g the fncts con Id inst il ute H prosecutio n, which 
shoul d he i11 th r ~tn te rn111·t. n 11 d effec t of which woul d be to bind 
t he pa rt ies ovrr to tho ,:rruntl ju ry; nncl i f I.be grand jury indict . 
then it woul d be th e dut.v of the count y to prosecute. and there 
woul d he no t! xpe 11se t11 tl1c, towu . 

Y o11r third <1uestion is: ' 'Cun a co11ae ilma1.1 or othel' offi cer of a 
lm.,..n loan nny 11mo1111l lo t he town . nud r e('e ive six Pl' r cen t f or 
the some, ., 

This altould ol"" be 1u1swered in the negati ve. The sta t ute above 
re ferred to wonlcl p rohjl,it sueh cont r act. 

Y ou r next <i uest ion is wh ether or not the to" rn r an com pel the 
property ;"l wner to put in a new temporary sidewalk , the street not 
being hronl'!ht to grade. 
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This power is conferred by section 777 of the cod e sup plement of 
1907, and the owner 's r efusa l ond offer to p u t in a per manent side~ 
walk when t he st reet is brought to g rade would have no effect on 
the town ·s r ight to p roceed . 

Y our fiith q ues t ion is as to wh ether or not th mayor or council 
ca n ded uct from t he WR!(es of its offi cers or employes fo r the t ime 
they ore off d uty, rega rdless of the num ber of dnys or ha lf days. 

An employe would only b entitled to pay for the t ime be act­
ually wor ks. .A s to a. r egu lAr offi ce r , I dou bt if the ma ~1or or con neil 
could d~d uct any thi ng from his sala ry. If his obs nee from duty 
was so freq uen t as to in te r fe r e with p roper disr hnrge o f his d111ies . 
he should be removed and h is pl ace fill ed . 

Answe r ing ~·ou r si.x th q110stion w ill say th nt a slot mach ine. w hich 
is a mere vend ing d evire. And which nhn t~'S makes the su me r eturn 
fo r the coin d eposited , is nnt a gumbli ng ma ch ine ; bnt if i t is so 
cons tr uct ed as t ha t on each ocr:as ion the pnrty d epositin g- the coin 
has a ehnn cc to g-et somet h in g mo re , rl epencl ing o a the oper a tion of 
t he mach ine, it wou ld be a gam bl in g d evice ; an d n mayor who wou ld 
n eglect or r efuse to pr osecut r the keepeL· of such a, machine would 
be subj ect to removal from office. T he person who keeps su ·h a 
machine in his pla ce would be gui lty not on ly of ga mbling, bu t of 
k cping n gambli ng house, an d should be indi cted uncl r t he sta te 
law, in which Cf\ SC it wo u]d be the du ty o f the cou nty a ttorney to 
prosecute. B n11 if the tow11 11ndcrtook to p rOS('Cll te u nd er its or­
cLina.n ce. tl1en i t wou ld ha,·e to pny the expense. 

Y ou r se ,,en th q uest ion, as lo wb the r or not tJ1e owners of pool 
r ooms, 0 1· IJ illiu.rd ha ll s ma y Allow mi nors to play pool OL' bi llia.rds, 
cithe,· wi th or withou t cha rge fo r the play ing of t he game. where 
the wri ttcu consent of t he parents o,· g uiu·cl ian is fi rst obtnined , must 
be ans wer t d in U1 e negnt ive. 

Code s etion 5002 provides that no person who keeps a bilJiard 
hull , beer snlonn , n ine o r ten pi n aJ ley , sha l1 permit a ny mir10r to 
r emai n in such 11011. A viola t ion of. th e p rovisi on of th is section 
shall be punished by 5ne, not les.s than five, nor more tlrn n one 
lnmcl red dolla rs, or imprisonment in the cou nty jail, not exceeding 
30 days. T his prosecut ion is one wldch the coun ty attorney may 
be required to conduct. 

Your eight h question is: whether or not a pool room can be law­
fulJ y conducted in the same building witl.1 some other businese. such 
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as a co11fcct ioner.v s lore. or ba 1·her shop, if pa rtit ioned off f rorn pub­
lic v i w, :rnd n rn inors a llowed to go ther e. 

Jf t h is prir t it inn is nf a c· ha ra ctr r su ffi c ient to f11Jly obstruct the­
,·iew as w II as sonn ds of gn mr!; bc in~ pl1:1yed in t hP pool or billi a rd 
li a ll , t hen !he pool o r bi ll iHrd hall could be lnwfu lly con d ucted in 
one pa rl of l h buil 'Ji ng O!'CUJ)i ccl for other p urposes. But if the 
rooms arc :i cccss ible one to onothcr by means of a doorway , or if 
on ly separu tPd IJ.v screens or ~\'i nclow slrn <l s, 1 am ini' l ined to t hink 
it wo ul d he illega l. 

Yours trnl y , 
c. A . HOBBINS, 

. l .,;si,1, ta11 t .4 ttorney General. 

11'11'::~ AND T o w Ns- O nDI N .\NCES OF' S n OULD N OT CO!'\E'LICT ,vnn 
~ 'l'ATF: T...1A w:.- Ord ir rn nc.es of a city or town s eking to punish 
o pera tors o f au lomob ilcs should confo nn to the Jaws of lh e­
s1nl.e wit h rcf r r nrc to the sum e subject. 

?\rR. DAv10 A1.c YE:R, 

Paullina , Iowa . 

September 7, 1911. 

DE,\R Sm : V~11 rs. nddrcsscd to the attorney gene ral, has been 
r efen-ed lo me fo r r eply. 

Y ou ref,·r to sec t.ion .• 21, 22 nnd 23 of rhnpter 72, of the acts of 
the thirty-fourth g enern l assembly of Town. and ask to be advised 
wh eth er incorporatPcl to wns can provide by ord inan ce for the pun­
ishm n t of viol n l ion of those sec lions by a fine of from one to one 
hundred dol lurs. Y ou make no mention of section 20 of this chap­
te r, but l t hink it is essen1inl that it be considered along with the 
other sections to whi ch you r efer . 

Section 22 pro vides: " Thr violation o f any of th e p rovisions of 
sections from ;J to 15. both inclusive, of I.his ac t sha ll constitute a 
misd emeanor punishuble by a fin e not exceed ing $50.00. ,, 

ction 23 provides : 11 ' f1he violn t ion of any of the provisions of ' 
HE'ctinn 20 of this ncl shnll consti t ute a misdem a nor puqishabl.e ·by 
n fin e 11ol exceed ing $100.00." 

Rcc tion 21 provides: "- und nny ordina uce1 r ule or regulation 
contrary . or in any wise inconsistent with the provisions o.f this 
act, now in force or hereinafter enacted, sha ll have no effect ." 
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It is well sellled i11 th is s ta te tl.ta t wl1cre t he pawer is ('ODfcrr t:d 
u pon a c ity or 1own so to do, i t urn.y descr ibe and ptrnish an a.ct as 
an offense, e ,·Pn 1houg h t he same art may a lso be an offe nse ogni nst 

the s tate. 

Tow n of llloomficld ,·s. Trimble, ~4 Iowa, 399. 

While this is tru e. ye t il has hecn h Id u nucr sta t utes author ­
izing cit iPR and towns to e11 act ordi na nces n ot in onsisten t. w ith the 
laws of the state Urnt nn ord ina nce cl r fi uin g an o ffen se a nd pre­
scri bi ng pu n ishment. ,liffc r c·n t. that is gr oter or less tha 11 the 
pun ishment p rovi d ed by th e state 1u w for the some offense. was 
beyond 11H' powr 1· of the c it y to enact. 

'J'h r su p reme cou r t , i n passing u pon th e matt e r . sa id : 

" \Ve cannot presu me that t he s h1 te is not f ully competent to 
en fo rce its er im in al Jaws. lf so. it docs n ot need t he aid of 
mu n ici pa l ord imrncc. On the other lwn d. tho attem pt o f the 
Pity to tnkc j nrisd ict iou of erim irrn l offenses, nnd puni~h by 
<lifl'er enl penn hies fro m those nd opt ed by the sta te, migh t easi ly 
have th e effeet to im pnir t he ad rnini str11tio n of Cl' ill.linnl jus­
t ice." 

Poster i·s. BnJU.: 11 . 55 J'ow11 1 686. 

I owa City 1·s. jl / cl 11 11 c. n1 ey , 114 Jowa , 586 . 

Whil e ordi nances have been u p held in the later cases of 

A t·oca ·vs. Tie/le,·, 129 Iowa , 227 , and 

Ne la vs . R eichart , 131 I owa, 492, 

yet it will be observed thut in ea ch of these cll8 s the penally im­
posed by 1·be ordinance for the net w hi ch it undertook to pu nish 
was the same tha t the state lnw imposed us n punishment for the 

same offense. 

H ence, 1 nm of the o pinion tha t c it.v a nd town ord iua11ces seeking 
to punis h v iolati ons of !his chupter should confo rm to the state 
law wi th refe rence to th e nmo un t of punishment to be inflic ted . In 
other words. if it is soug h t to punish n violution o f sections 3 to 
15, inclusi,·e, of this chapte r , that the ordi na nce sh a ll prescr ibe n 
punishm ent by fin e not exceed ing $50.00, in orcl e1' to be in ha rmony 
with section 22 o! th is chapt er. 

.And jJ , Uy t he sa me or anot her ord inun ce, it was sought to 
p u nish th e ,·iolation of section 20 of the chapter , the ordinance 
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should provide punishment by fi ne not exceed ing $100.00, in order 
to be in hnrmony with section 23 of the chapter. 

It wi ll be obse n •ed tha t t his chapter does not confer upon cities 
nnd towns nny power or 011thority whatever with reference fo this 
subject, but that section 21 rather limi ts nnd defines t he pow~rs 
conferred under t.he genern l law. 

Yo11rs tr ul y. 
c. A . TWBB INS, 

As.,ista11t A ltoniey Gel!eral . 

Po,,,. T,,xEs- W11 0 H EQU ll<F:D TO W ORK- An abl e bod ied man who 
reaches his forty-fifth ~·ca r before the expiration of the road 
working period shou ld be warned out befo r reaching the age 
of forty-five or he will not be bound to work his poll tax that 
yenr. 

September 9, 1911. 
JI!•. Room,· K OnovEs, 

Dowds Lenndo1 Iowa , 

D""" SIR: Replying to your lett er of the 7th inst .. addressed 
to the attorney general. wil l sny that the p rovision, with reference 
to poll tax is fo und in section 1550 of the code supplement and 
reads ns follows : 

"'J1hc 1·oad snpcl'visor slrn ll rec1uil·e nil nb le-bod_ied male resi­
dents of his d istrict, betw en th ages o.f twenty-one and forty­
fiv-0, to pcrfo1'm two dflys' labor upon the roads, between the 
fi rst days of Apr il and Octobe·r of on ·h yenr. " 

In my op inion. a proper cons truction of this sect ion wou ld author­
ize the supe rvisor to require o mua to work the two days in each 
n.nd every yen.r after he was twenty-one yea.r~ of age, until he was 
fort.,•-five ycn r of age, i, e., if during the current year be reached 
Lhc ngc of forty -five before the ]st dll y of April, th.en he would 
not be liable fo r that year, even though his name wns on the books 
ns ngc 44. If he is to r each the nge of forty-five yeru-s between 
the ]st dny of April nnd the 1st day of October, tl1 en in order to 
get the work for that yea r, lie must be warned out in time so that 
he can do the work before he , .. aches his forty-fi fth birthday: other ­
wise, he will not be liable for tha t year. 

Yours truly, 
C. A. RoBB!NS, 

Assistant A tlo,·116'!1 Ge11erat. 
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TaACTtos Esa 1:s .. :.<;-Pt ,AXK 1No Of' Bnnx:a:s .\ND Cl"L\'ERTS.- Th 
state Jaw reciuiri11g th <' plnnldng of hriclt? s and culverts when 
trnet inn en1;dn"s werr moved nc· rnss same. expi red ~ o,·emb(l r 1. 
1910. 

)IR . D I CK H AYE.~, 

P nc·k\\'ood. Jown. 

~pt em her 9. Jn l 1. 

Dt:AR Sm : Your letter of the S1h inst . nd,lrcsscd to t he attor­
ney genera l has he . n referred to me fo r rep!;· ancl whil e I.his de­
partment cannot g iY C' op inions to priYntc pn rti cs. an cxaminu.tion 
of th e statu tes r evcn ls the .fnet thnt fo r several years th e law r e­
quired persons operating st.t am engines upon the puhlic hi~hwa.y 
to plank britJ~. ruh·ertA nnc1 st r et lTOS." in gs sul)&1 11ntinlly as 
slatecl hy yon in ;-our letter . 

Howe,·er b,· th e act of the thirty.third gt"u eral assembly the law 
was so ch11~1g~d as thnt the prov isions Tequiring th e pln.nkin ,:r (IX· 
pired on ~ovemher ] st. 1910. Tt . th refo re. follows thnt you should 
not haYC been held linblc for nny llamages under this lnw. 

It 11rny IJ C' . however. that the t.own ha<l passed some ordinance 
nud that you ar.e held liable under t he prov isions of that ordinance. 
If the dama2es have been pn ili. it is probably too late for you t.o 
get any relief. 

Yours trul y, 
c. A . ROBBINS. 

As.,ista.11t Atforne11 Ge11 eral. 

Iss.,~t P'ER:;ON:,j-Ct1sroov o t-• Bt-: F'ORE CoMM ITMENT.- \\' her e a per­
son is chal"gecl with heiug insa ne it is the duty of the commis· 
sionet'S to prov ide for his 1Httody until the ir iuvesti~ation shn.ll 
be concluded erH.1 the,\' ma.v surr('ncler him to the sh riff nnd 
I, nrny be kepi in Lhc county ja il in char~e of the sheriff. 

Septemlier 13. 1911 . 

w,r. L. B EC.l<f: ll . 

l'rP.,·i<h11t (' omn1issio11 r rs of T11 s.a11ily . 
Dnhuque, Iowa. 

DE.\R S iil : )I r. T. J. Fitzpat r ick, of your city, recent ly add ressed 
II letter to the attorney general in wh ich he req uested that you be 
ach-ised with reference to the authority of comm isaioners of insa ni ty 
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to confine a person charged as being insane pending a hearing, 
which letter has been referred to me for reply. 

The weight of authority is to the effect that an adjudication of 
insanity is a p rer equisite to commitment to an asylum. 

22 Oyc., 1158, Note 85. 
However, our statute, code section 2265, provides with r.eference 

to the authority of the commissioners as follows: 

'' And may r equire that the person for whom such admission 
is sought be brought before them. • • • They may issue 
their warrant ther efor, and provide for the custody of SUGh 
p erson un t il their investigation shall be concluded, which war­
rant may be executed by the sheriff or any constable of the 
county." 

Section 2271 provides : 

" In the case of public pati ents the commissioners shall re­
quire that they be in like manner r estrained and protected and 
cared for by the board of supervisors at the expense of the 
county, and they may accordingly issue their warrant to such 
board, who shall forthwith · comply with tb.e same. If there 
is no poor house for the r eception of guch patients, or if no 
more suitable place can be found they may be confined in the 
jail of the coun ty in charge of the sheriff." 

While it is true tha t the latter provision above quoted confers 
upon t he hoarcl authority to provide with reference to the custody 
of the p atient after the person has been found to be insane and 
pending an appeal, yet it seems to me that the authority conferred 
by the first cited section to '' provide for the custody'' would author­
ize the board to make specifically the same provision as is by the 
statute made in section 2271, and while. they would have no author­
ity to commit the party to an insane asylum for any specific length 
of time, yet the mere fact that the place in which they ordered 
him to be cared for pending their investigation happens to be a 
private hospital in which insane p ersons are kept and cared for 
would not render such restraint illegal or render the members of 
the commission liable for damages on account of their having or­
dered him to be there confined. 

It should be. borne in mind , however, that the statute contem­
plates a speedy investigation and it ·would only be in a rare case that 
tb(lre would be any necessity for such order. In fact, I doubt if 
any such order would be necessary in any case. The warrant of 

REPORT OF ATTORNEY-GENERAL 377 

the comm.issioners t~ the s?eriff or constable is sufficient authority 
under which the patient nught be retained in custody by the sheriff 
or constable and it might well be left to the sheriff or constable 
having the patient in custody to arrange for a place in which to 
keep the patient until the conclusion of the investigation. 

Yours very truly, 
C. A. RoBBINS, 

A.sRistant AttorneJJ Ge-neral,. 

P r BLIC 'i'7°ATERS.-"\Vhether or not a stream is navigable depends 
upon whether or not it was meandered by the government sur­
veyors. 

lVIR. Loms KECK, 

Wapello, .Iowa. 

Septembe-r 15, 1911. 

DEAR Sm: Yours of the 12th inst. addressed to ~he attorney 
general has been referred to me for r eply. 

You request to be advised whether cer tain accretio'ls along the 
east bank of t he Iowa river oolong to you or the state of Iowa. It 
has prohably not occurred to you that it would be out of place for 
this department to give to a private individual a.n opinion con­
cerning a matter in which the state might be adversely interested. 

For your information, l1owever, I will call your attention to the 
case of Park Cornrnissioners vs. Taylor, and others, 133 Iowa , at 
453, ,vhere you will find a very learned discussion of all the ques­
tions propounded in _your letter. 

With reference to -the question of "whether or not the Iowa river 
at Wapello is to be considered a navigable or unnavigable stream", 
will say that that depends upon whether or not the stream at that 
point was meandered. The supreme court in the case to which 
you have already been referred, ori. page 458 of the opinion, makes 
use of the following langu~ge ; '' There can be no doubt that the 
approval of the surveying, when made, constituted a determination 
l>y the land department that the stream meandered was a navigable 
stream, and- this determination is conclusive so far as the title of 
riparian owneri,i . is concerned·." 
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ll o pi11~ thal. th" fo1·P111i11~ may be suffic ient fo1· your purpose. I 
remai 11 . 

Yery tt·1il.r yours, 
C'. A. ROB BIK ~. 

. l !t.~istaul Altm·11e_11 Grneral. 

So1.01En: 1=-, 1' NE 1<.\L E xr- t:!'\'~Es OF- n ow PMD.- Thc funera l ex­

pensc,s of honorably disc lu1 rgcd, in digent l' ni tf' cl Rtatcs soldi ers 
111 1.1,v he pnicl from thP fund prov ided hy the tax authori7.ed 
in rode supplement sc(·I ion -! :lO. 

II ON . \\'M J . GREEN>: , 

Clinton , Iowa . 

8 ptember 18, 1911. 

MY D>: ,\ll S 111: Your lett er o( th 16th inst. to t he attorney 
genernl was referred lo me fo r reply. 

Yon re<1ucst on opin ion ns to whethrr the fu11 eral expenses of 
an honornbly disrhnrged sold ier o( the United Stutes en n be paid 
Crom the fund provided hy the tnx r eferred lo in section 430 of 
the supplement to the code, 1907, unle,s it be shown that such 
soldier did not leave suft1eient means to defray the expenses of his 
fun eral. 

Secti on 430 l'eferred to provides that a tax may be levied to 
create n funll for the relief o f and to pa.y the fun eral expenses of 
honorably clisdrnrgcd indigent United Slates soldi ers. snilors. etc. 
It appears from this thnt in order to be entiU ed to hnv~ such 
expenses JJ!licl fl'Om t.his fund the deceased soldier must have been 
indigent. I tnke this to mean dy ing without oufficient means to 
defray the expenses of a suitable fun eral. I thiDk this relates to 
the finan cial condition of th e deceased and not to the ability of 
relatives to provide burial. 

A substitute wRs enacted for section 433 of the supplement to 
the code, 1907, which provides that the board of supervieors shall 
designate eome suitable person in each township to cause to be 
decently interred the body of any honorably discharged soldier, 
ssilor or marine who served in the army or navy of the United 
Ststes during any war, who may die without leaving sufficient 
means to defray the expenses of his funeral. 
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I think, therefore, such funeral expeDses are authorized lo be 
paid where tl,e circumstances of the deceased were as above sug­
gested, regardl ess of the financial condition of the widow and I 
do not believe that Uie widow can be required to make a. showing 
to the effcet that she is indigent or is a pauper before the fun eral 
expenses of her deceased husband are paid out of this fund . 

Respectfully yours, 
N. J . LEE, 

Special 0oufl-8el. 

Com <TV o,·p1c ERs--Co>1PENSAT10N- ExTRA CoMPENSATJON NOT 
l'>:RM >TTED.- No contract ma.y lawfully be made looking to 
allowance or payment to a public officer of any other or greater 
eompensation than tha.t fixed hy law. 

E. B. STILES, Oou11 ly Attorney, 
Manchester, Iowa. 

September 18, 1911. 

DEAR 81R: Replying to yours of the 16th inst. addre98Cd to 
the attorney general in which you make inquiry •• to the duty, 
as well as the right of the board of supervieors to allow the county 
auditor extra compens•tion on nceount of the extra work imposed 
by U,e lest legislature, will ssy that the attorney general has no 
recollection of having made any oral statement ruch 8ll that to 
which yon refer. If any such statement was made e ither by the 
attorney general or by any of the esoistants, it was doubtleso along 
Uie line that the legislature should provide additional eompenss­
tion for the extra work imposed. I think the matter is oont.rolled 
by the decisi.on of our ou preme court in tl,e C88e to whicl, you 
refer, B e11t011 11s. D ecat11.1· r,01t1nty, Iowa., 36 Iowa, 504. See alBO 
.musie vs. Harrison county, 129 Iowa., st 280, where the supreme 
court says: " snd we have rustinctly ruled in several cases U,at no 
contract can be made looking to the allowance or payment lo a 
public officer of any other or greater compenBRtion than that fixed 
by law." And if public money is paid pursuant to such a con­
tract it may be recovered back. Ma.ssie 1•s. Harri,o" county, 129 
Iowa, at 280. Heath ,·s. Albrook, 123 Iowa, 559, at 568. 

Very truly, 
C. A. Il-OBBINS, 

Aasista>it Attorney General. 
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HIGII WAYS- CA M'f ,E LANE.- " ·hP re cattl e·wa .,· is esUtbli hed under 
a public lii ghw11 y the obliga t ion imposed by code section 1524 
npon the own er of the ln nd to keep the so me in repa ir nrns 
with the la nd. 1111d hence fa lls upon n s11bsec1u 11t purchase r of 
the land. 

CuA~l.£.5 E . . cnoLz. C01mly A tto,-ney , 
Gutt enberg, Iowa. 

e1>tcmbe r 21, 1911. 

D.i:,1u , rn: Yours of the 18th inst. add ress d Lo the attorney 
irnernl h11s h"cm rfl ferred to me for inYC"&1 igntion n_nd 1,eply . 

Your qu es tion. bri efl y sta ted, is, whether or not a cattl e-way 
acros.'3 a publ ic highwa y, established under th e provis ions of code 
section 15241 ru ns with 1he lna cl in such n wny as that a subsequent 
owner of tl1fl hrnd mny he req uired lo keep th e sam e in repair. 

J ha,·e hee n unahlc to fi nd any nuthor ities that would throw any 
liglit upon the qn cstion, bu t you wi ll obser ve tli11 t thi secti on pro­
vides. " the llpplicnnt slrnll construct the snm t.! at his own expense, 
and be r sponsibl fo r a ll dam ai,es that ma~· arise from its con­
struclion , or f rom 1h e s11111e not beiug ke1 t in repni r." The fol­
lowing section . ] 525. provi des1 "1/ the person on, whose land such 
cattl e-way is constru cted foils lo kee p the same in repair, it shall 
be the dut y of tli o road supervisor to make all necessary repairs, 
and · charge th e same to the owner of the land upon which such 
w11y is constn1 cted, and upon his refu sal or faihtre to pay, the 
supervisor sfHL11 rcf'over th e sam e in nn nction brought in his owu 
name, which mon ey , wh en colleete(l1 shall be expended in improv­
ing or repairing the public roads in the road district where sueh 
cn.Ltle-woy is constructed . 1 ' 

Clearly, this s etion was intended to apply to the subsequent 
own r rath er than to th,i person who originally constructed the 
cattle-woy, and with this idea in vi ew, it would seem to m.c that 
this section affords ample reli ef 1rnd you would not be compelled 
to go into the question as to whether or not, in the absence of this 
sect ion, the duty to keep the cattle-way in repair would rnn with 
the land . 

You will understnnd, of course, that this is not a matter upon 
which this depa.rlment should r ender an officia l opinion, and that 
the foregoing is s imply the persoual "iews of the wriler. 

Very truly, 
C. A. Roeems, 

Assistant Attor·,iey Gen,ral. 
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.A !;1'0MOBll.£S-CHAR:\CT ER OF [ ,.\M PS R EQl'lRED.- Th e front l ight~ 
of an automobile are required to be su <.' h ns will be visible nt 
least 500 cet in the dire<'tion in wl1i<'h the motor ,·ehielc is 
headed. 

September 22, 1911. 
lll"R. ART /1 \TR L. OLDS. 

Cl,ar les Cit y, !own. 

D E.\R .._, 1e: I am in reecipt of your communi ca tion of the 20th 
ii ostant req nestiug an opinion as to wh eth er your side oil lrunps 
located on the front of the dash is a sufficient compliance with 
t he law which req uires two bead li f1'hts. 

Th e att.or n.cy l?CJH•rnl is nut nu lhorized to give Officiu.l opinions 
except to the va rious <iepnt· tm.e.nts of sta te. I may, howevc !'. direct 
your atlenlion to the prov isions of section 18 of chapter 72. nets 
,of the thirty-fourth general assembly. which provides thnt '"rhe 
ligh t or lights of the front lamps shall be visihle at least five hun­
dred feet in the di reelio11 in wh ich the motor vehicle is proceed­
ing." Unl ess yonr oil lamp could he visible nt least five hundred 
f eet it would eert ninly not be a compliance with the Jaw. 

Yours very trnly, 
GEORGE CossoN. 
Attorn ey Ge11eral. 

SoLotEns' ExEMP'l'IONs.-The soldiers' exemption law enacted by the 
thirty-fourth general assembly applies to assessm ents made 
after the law went into effect but not tl10sc previously mad e. 

September 23, 1911. 
MR. T. E. SWARTS, 

Box 264, Blockton, Iowa. 

DEAR Srn: I am in r eceipt of your com mun ication of the 21st 
instant submitting certain questions for reply. 

'l'be attorney genernl is not authorized to give official opinions 
except to the various departments of state. The law r elating to 
exemption of soldiers was amended by the last general assembly 
and will apply to assessments made after the law went into effect 
but not before and provides: 
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"The property not to exceed twelve hundred dollars in 
actual vail.ue, of any honora.bly discharged Union soldi.er or 
sailor of the Mexican war or of the war of the rebellion or of 
the widow remaining unmarried of such soldier or sailor. It 
shall be the duty of every assesS'.Or annuaHy to make a list of 
such soldiers, sailors, widows, and to return such list to the 
county auditor, upon forms to be furnished by such auditor 
for that purpose; but the failure on the part of any assessor 
so to do shall not affect the validity of any exemption. All 
80ldiers, sailors or widows thereof referred to herein shall re­
ceive a reduction of twelve hundred dollars at the time said 
assessment is made by the assessor unless waiver thereof is 
voluntarily ,made of said exemption at said time.'' 

Paragraph 3 of section 1304 of the supplement to the code, 1907 • 
provides: 

'' Household furniture to the actual value of three hundred 
doUari. and kitchen furnitur.e; beds and bedding requisite for 
ea<ih family; all wearing apparel in actual use ; and all food 
provided for the family ; shall be exempt, but the ex.emptions 
allowed in this subdivision shall not be held to apply to hotels 
and ·boarding houses except so far as said exempted classes 
of property shall be for the actual use of the family managing 
the same.'' 

I would u.ot want to advise you nnofficially on the other matters 
without making an inspection of the premises and this of course 
would be impoS"Sible for me to do. 

Yours very truly, 
GEORGE CossoN, 
Attorney General. 

PUBLIC 0FFICIALS-EI.ECTI~ OFFICERS MUST BE CITIZENS-AP­
POINTIVE OFFICERS DouBTFUL.-None but qualified electors may 
hold an elective office. Whether one not a qualified elector is 
eligible to an appointive office, query. · 

September 26, 1911. 
MR. JAMES GRAHAM, 

Moville, Iowa. 

DEAR SIR: Yours of the 25th inst. addressed 
general has been referred to me for reply. 

to the attorney 
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The question is, whether or not one not a. ci tiz.eu of the United 
States can hold an appointive office in any. department of the state 
government.. 

Citizenship, althongh usually expressly r equired either by the 
constitution or s tatu tes, would 11ot seem in the absence of sneh 
requirement to lie an ahsolutely n ecessary qua! ificntion for offi ce . 
29 Cyc., page 1377. But it has sometimes been held that it is a 
necessary qualification for electi ve office, even in the absen ce of the 
eonstitutional or statutory provision to fhat effect. 29 Cyc., 1377. 
Slate i·s. Van Beek, 87 Iowa, at page !j77. 

In the last cited case onr supreme cotut held that the office of 
sheriff could not be filled by an alien, and in the course of the 
opiniou, made use of the following language: "There is uo provi­
sion in our constitution or statute upon that subj ect, yet it is cer­
tainly a fundamental principle of our government tha.t none but 
qualified electors can hold an elective office, unless otherwise spe­
cially provided.'' The office of state veterinary surgeon, as w.ell 
ag .the office of his assistant, are not elective offices, but appointive 
offices. There is no constitutional prov1s10n specifying the 
qualifications of either. 'l'he statute, code supplement, section 
'..l529, requires that the state veterinary surg.eon shall ·~ a graduate 
of some regularly established veterinary college and skilled in that 
science, and no other qualifications a r e specific·ally r equired . Code 
supplement, section 2533 provides: "The governor may appoint 
such assistant state v.eterinary surgeons as may be deemed advis­
able,'' and there are no further qualifications provided for in the 
statute. While there a.re many r easons why an officer should be a 
citizen of the state, which would apply with equal force to an 
appointive and to an elective office, yet there are some appointive 
offices where some of these reasons would not apply with such 
·force. The exact question propom;1ded by you is an open one in 
this state" and is so close that it would not be wise for this depart­
ment to undertake to determine the matter one way ur the other, 
as it is a question which will doubtless arise in the court.'3! before 
long:, yet we have given you the benefit of the only decision of our 
court which would have any bearing on• the matter. 

Yours truly, 
c. A. R-OBBINS, 

.Assistant Attorney General. 
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0STEOPATHY-RIG1-IT TO PRACTICE.-One passing the examination 
ani! receiving a cer:,ificate is en titled to practice osbeopatby. 

DR. w . P. GRIMES, 
General Medical Examiner, 

Kansas City, Mo. 

September 27, 1911. 

D EAR Sm: Your letter of the 23d inst. addressed to the attorney­
genera.l was referred to me for reply. 

You snbmit the following inquiries: First, what constitutes the 
rights of an osteopath to pra<·tice in this state; second, can an os­
teopath practice medicine, surgery, sign death warrants, etc'.; third,. 
do the laws of our state require a person taking out life insurance­
to be subjected to a medical examination. 

Answering your first inquiry as noted, will say that an omeopath 
is entitled to practice as such in this state upon ·being granted a 
certificate, based upon examination, by the state board of medical 
examiners, but he is not aut.110'rized to prescribe or use drugs in his 
practice, nor to perform major or operative surgery, nor to sign . 
death certificates. 

Our laws do require those taking out life insurance to submit 
to a medical examination. '!'his is also th e ruling of our insurance 
cornmissioneJ:'.. 

Respectfully yours, 
N. J. LEE, 

Speciat Co-unsei. 

EXECUTIVE CLEMENCY-PAROL OF PRISONERS-PUBLICATION OF 
No·.ricE BY GovERNOR.-The governor is not required to publish 
a notice of application made to him for clemency in murder 
cases unless it is his intention to extend clemency. 

MR. GEORGE A. \VILT.,IAMS, 
R egister No. 7646~ 

Ft. Madison, Iowa. 

September 27, 1911. 

DEAR Sm: Your letter of the 24th inst. addressed to the attorney 
general was referred to me for reply. 
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You inqn ire what the law is ·with reg a.rd to the pn blieation of 
notices for the submission of applications for pardon to the board 
ofi parole in cases of persons serving a life sentence for murder iu 
the first degr1:e, and also as to whether it is mandatory upon the 
governor to cause to be published notices of such applications when 
they are made to him. 

'I'he attorney general is not required to render official opinions 
in matters of this kind, but in this instance, I may say in a per­
sonal way that it is my understanding of the law that no such 
application for pardon as you mention may be submitted to the 
board of parole for its advice thereon unless notice thereof is duly 
published in the manner prescribed by the law. 

Answering the second part of your question, it is my opinion 
that it is not mandatory upon the governor to cause to ·be published 
notices of such applications made to him unless he intends to extend 
clemency. The provision of the statute is, that no pardon shall be 
g_ranted by the governor in cases of conviction for murder in the 
first degree until he shall have presented the matter to, and ob­
tained the advice of the board of parole, and as suggested, the 
matter may not be submitted to the board of parole until notice 
has been given , but there is no requirement that such notice shall · 
be published by the governor if he refuses to grant the application 
or extend clemency and does not desire the advice of the board 
of parole thereon. 

Respectfully yours, 
N. J. LEE, 

Special; Counsel. 

ALIENS-RIGHT OF TO SuE IN CouRTS OF THIS STATE.-The courts 
of this state are open to all upon equal terms ex0ept that n_on-
residents may be required to give security for co~ts. · 

JAMES HARRIS VICKERY, Counsel-or a.t Law, 
Friedrich Str. 61, 

Berlin, W. 8, Germany. 

Septem~r 28, 1911. 

DEAR Sm: Your communication of April 8th last addressed to 
the secretary of state of this state was referred to this department 
for attention. You inquiTe: 

211-
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"1st. Can aJiens ( G€rrnans) sue in fornw pan per-is if resi­
dent within this state 1 

"2d. 
foreign 

"3d. 

Can they so sue if resident without the state or in a 
country? 

What proof of poverty must be produced? 

'' 4th. Where is the law bearing on these matters to be 
found 1 '' 

With regard to these inquiries, I may say that there is no pro­
vision in our law making any distinction between any persons as 
to the terms or conditions upon which they may commence or 
prosecute causes in court. Our courts are open to all upon equal 
terms. There are some provisions in the law which may be in the 
nature of exceptions to the rule as stated, namely: Non-residents 
of the state and foreign and private corporations may be required 
to give security for costs, to be permitted to maintain actions in 
the courts of this state, upon a showing being made by the defend­
ant that he has a good defense to the cause brought. Also in 
criminal proceedings the defendant is entitled to the assistance of 
counsel if he requests the same and shows to . the court that he is 
not able to employ counsel at his own expense, and in criminal 
proceedings the defendant also is entitled to have subpoenas issued . 
for his witnesses. I know of no provision in our law ·whereby a 
person, by making a showing that he is a pauper or is unable to 
pay the ordinary costs of litigation, may be permitted to com­
mence and maintain actions at law or equity without liability for 
fees and costs. 

Trusting this information wiU be of some value to you, I beg to 
remain, 

Respectfully yours, 
N. J. LEE, 

Special ·oounset 
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SOLDIERS ' ExR:11PTIONs-SoLD1ER ·s VlIFE NOT ENTITLED To.- The 

exemption provided is in favor of tl1e soldier and not in favor 
of the soldier's wife, yet where the property in fa ct belongs 
to the soldier even though the titl e is in the wife's name the 
exemption should be allowed. 

l\lR. A. E. SHAVER, 

Plover, Iowa. 

September 28, 1911. 

DEAR Srn: Your lett.€-r of the 26th inst. adrlressed t.-0 the attorney 
general was referred to me for reply. 

You request an opinion as to whether the property of a Civil war 
soldier is exempt from taxation if such p1:operty is held in the 
wife's name, the soldier receiving the benefit therefrom. 

The law applying to this year's assessment of taxes allowed an 
exemption of $800.00 to such soldiers, providing neither he nor 
his wife had property of the value of $5,000.00, but there would 
be no exemption to the wife if she owned the property. But you 
say the property in fact belongs to the soldie1·, but the legal title 
is in tl1e wife's name. If ·the soldier in good faith owns the prop­
erty ·and the mere naked legal title is in the name of the wife, 
I do not think that would prevent tbe allowance of the exemp-
tion. 

Respectfully yours, 
N. J. LEE, 

Special Oo,unsel. 

INTOXlCA'fJNG LIQUORS-PATENT l\bnrcINEs.-Patent medicines con­
taining alcohol are intoxicating liquors where capable of use 
as a beverage. 

DR. F. FORM.~NECK COMPANY, 
Chicago, Ill. 

October 3, 1911. 

GEN'l'I,EM.EN: I am in receipt of your communication of the 2d 
i¥Stant requesting information concerning ~e law relative to the 
sale of patent medicine which cont.a.ins alcob~l from three to twenty 
per cent. 

Our supreme court has held that where a prescription is filled 
wherein the distinctive characteristic of alcohol or intoxicating 
liquor is destroyed, and the same is filled as a medicine and used 
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as a medi cine and of sucli a nature that it could not be used as a 
beverage, it is not in violat ion of law; we have, h owev.er , prohibited 
all sal es of patent m edicines which contain a sufficient per cent of 
alcohol to cause the same to be purchased by inebriates as a sub­
sti tute for straight intoxicating liquor in territory where the sale 
of liquor as a beverage was prohibited and county attorneys and 
prosecuting officers ar.e watching this matter much more closely 
than formerly. It is perfectly evident to any one that a number of 
patent medicines contain a sufficient amount of alcohol to cause 
the same to be purchased by inebriates in the event that they cain­
not secure anything better. 

Yours very truly, 
GEORGE CossoN, 
Attorney General. 

SuNDA y VIOLATIONS.-Code section 5040 prohibits the doing of 
labor on Sunday except works of necessity and charity. The 
sale of ice-cream, light refreshments, newspapers, is generally 
by common consent conceded to be works of necessity. 

October 9, 1911. 

MR. L. HILLER, 
Waverly, Iowa. 

DEAR Sm: Referring to the Sunday closing law, the section in 
question is 5040 of the code which provides that ther.e shall be no 
labor on Sunday except works of necessity and charity. By com­
mon consent, however, the sale of ice-cream, light refreshments and 
newspapers, the running of street cars and trains, both steam and 
interurban, have been permitted. In a number of places there has 
been a r eal serious effort made to enforce the law, bow.ever, against 
others; that is, against picture shows and barbers. In some places 
the matter failed because the punishment could not exceed a fine 
of five dollars. 

I .suggest that you and some of the other good · people of your 
town take the matter up with the county attorney to the end that 
all business which is generally recognized as secular business may 
be stopped. 

Yours very truly, 
GEORGE CossoN, 
Attorney Generalf 
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SOLDIERS' ExEMPTIONS - R O.\D DRAGGING C"ONTH AC'TS.-Ch a p te1· 62. 
acts of the thirty-fom·t.h general :-1ssi>mhl~-. inr r easing sold iel's' 
exemptions from $800.00 to $1,200.00 doC's not -appl y to assess-

. men ts for the year 1911. Con trarts for the dragging of public 
h ighways enter.C'd into in April, 1911, pursuant to chapter 101 
of the laws of the t.l.J.irty-third genera.I Rssembly and prior to 
the taking effect of chapter 70 of the la.ws of the thirty-fourth 
general assembly are valid and should be carried out. 

HON. L . H. ]VIATTOX, 

Shenandoah, Iowa. 

October 9. 1911. 

DEAR SIR: Your letter of the 6th inst. addressed to the attorney 
general was referred to me for r eply. 

You say that you have ruled tJ1at the $1,200.00 exemption pro­
vided for in chapter 62, laws of' the thirty-fourth general assembly, 
does not apply to the taxes levied for the instant year and desire 
to know whether your ruling is correct. 

You i:ilso sta te that certain contracts for dragging were entered 
into between the trustees in certain t ownships in your county at 
the regular meeting last April, under chapter 101, laws of the thirty­
third general assembly , and prior to the taking effect of chapter 
70, laws of the thirty-fourth gen eral assembly, and that the claim 
is made by some that such contracts are not valid and cauuot be 
carried out b ut that the trustees and the p ersons with whom such 
contracts were made insist that the contracts are valid and that 
you incline to that view and desire to know whether your ruling 
to that effect is correct. . · 

I think your holdings in both cases are correct. The law giving 
the exemption of $1,200.00 did not take effect unt il July 4, 1~11, 
and there is nothing in the a ct which makes it apply to the assess­
ment made in the year 1911. 

With reference to the last proposition, will say that if the con­
tracts in question were made in ac·cordance with authority given 
by chapter 101, laws of the thirty-third general assembly, they will 
be upheld and enforced according to their terms. There is no 
provision in the new law which seeks to repudiate such contracts 
and even if there were, the courts undoubtedly would hold that 
they could not be impaired. 
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I call your attention to the case of Disbrow vs. Sitperv·isors, 119 
Ia., p. 538, and the case of Shinn vs. Gun,ningham, 120 Ia., p. 384. 
These cases, I think, support the ruling made. · 

You complain that you have not been able, thus far, to secure 
from the internal revenue collector a list of the names of those 
holding receipts from the federal government for the sale of in­
toxicating liquors , as authorized by recent legislation . If you do 
not receive this list within a reasonable time you may write this 
department again and we will take the matter up with the federal 
authorities to see what causes the delay. 

Respectfully yours, 
N. J. LEE. 

Special Goimsel. 

TAXATION-V,\LlJE OF PROPERTY.-Registered animals should be as­
sessed at their actual valne. 'sometimes the registration adds 
to the value of the animal but this is not always so. 

0

MR. w. L. PEASE, 

Washta, Iowa. 

October 10. 1911. 

DEAR Sm.: Your letter of the 6th inst. addressed to the attorney 
general was referred to me for reply. 

Yoil inquire whetheJr the board of supervisors or the assessor 
i;-ernpowered to fix a h igh er ta,xable value on recorded animals than 
on those which are not recorded. 

The attorn~y general c:annot officially advise you in a matter 
of this kind but in this instance I may say in a personal way, as 
a courtesy to you, tha.t the law requires that all property be 
assessed for taxation upon the basis of its actual value and one­
fourth of such value is the assessable value and the mere fact that 
an animal is registered would not in and of itself determine whether 
it should be valued higher or lower than an animal which is not 
registered. Of course; ordinarily, it will be presumed that regis­
tered animals are more valuable, but it would not necessarily be 
so in every case. The value for purposes of taxation sl:J_ould be 
fixed according to the fact in each case. 

Respectfully yours, 
N. J. LEE. 

Special 001msel. 

1 
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OFFICER-TERM D EFINED.-A druggist ·who d elivers a few ler t.ures 
to the students at Ames College in veter inm·:v seien ce and who 
has nothing to do with the business side of th e department is 
not an officer within the meaning of code section 189. 

E.W. STA:'\'TON, Seaetary, 
Ames. Iowa. 

Oct-0ber 11, 1911. 

lVIY D EA R Sm: Your letter of the 5th inst. addressed to the at­
torney general has been referred to me for reply. 

You say that the question often arises with you as to the proper 
interpretation to be placed upon the word "officer" as used in sec­
tion 189 of the code and you inquire whether this term includes 
instructors and cmployes of the college who are not connected in 
any way with the purchase of supplies for the institution. I quote 
the following statement from your let ter: 

"For instance, I\fr. Judisch, a druggist in Ames, delivers a 
few lectures to the students in veterinary science. He has noth­
ing to do with the business side of the department. Would you 
eonsider that this s.ection of t he code makes it unlawful for our 
purchasi:ng agent to buy medicine and supplies . from him for 
the veterinary and other departments Y The board desire your 
opinion upon this point.'' 

The section of the code r eferred to reads as follows: 

'' It shall be unlawful for any trustee, warden, superintend­
ent, steward, or any other offieer of any educational, penal, 
charitable or reformatory institution, supported in whole 
or in part by the state, to be in terested directly or indirectly 
in any contract to furnish or in furnishing provisions, ma­
terial, or supplies of any kind, to or for the institution of 
which he is an officer; and it shall be unlawful for any such 
trustee, warden, superintendent, steward, or other officer 
di rectly or indirectly, to receive in money or any valuable 
thing any commission, percentage, discount or r.ebate on any 
provision , material or supplies -furnished for or to any in­
stitution of which he is an officer. And it shall be unlawful 
for any such trustee, warden, superintendent, steward, or · 
other officer of any state institution, to b.e directly or indirectly 
interested in any contract with the state to huild, repair or 
furnish any institution of which he may be an officer.'' . 

• 
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Upon your statement of fact it is my opinion that Mr. Judisch 
is not an officer within the meaning of that term as u.sed in the 
section of the statute quoted and the prohibition contained there­
in would not apply to such transactions as you describe between 
him and the state board of education. I do not think that an in­
structor in the Iowa State Coll~ge of Agriculture and Mechanic 
~i\rts is a public officer in any sense that excludes the existence 
of a contract relation between himself and the board which em­
ploys :him, in respect to such employment. It seems to me that 
he stands in the same relation to the state board of education 
that a teacher in t he public school occupies with respect to the 
school district by which such teacher is employed, and that is 
purely a contract relation. 'rhe very purpose of this provision 
in the statu te is to prohibit the officers enum erated therein from 
acting in any transaction for themselves · as individuals on the 
one part and as offi cers and a.gents of the institutions therein 
mentioned on the other pa.rt. The policy of the law is that such 
officers shall have but a single interest, that of the office or trust 
which is reposed in them. But where a person in the employ of 
one of the institutions ment ion.ed is not an officer within the 
meaning of the term as m~ed in the section of the statute quoted 
11or has any voice or part in t he making of contracts for the fur­
nishing of any of the materials or supplies referred to, no reason 
exists for the application of this rule, and it clearly was not the 
intent of the Jaw-makers to embrace transactions with such em­
ployes within the scope of said section of the statute. 

I may say further, however, that aside from this express pro­
hibition in the statute against such officers of the institutions men­
tioned in said section being interested in any contract therein 
referred to, such contra.cts or transactions would be void at com­
mon law on the grounds that they would be both violative of the 
fundamental la~ of agency, and contrary to publiC' policy. Judge 
Dillon, in his work on Municipal Corporations, has given ·expresc.. 
sion to this rule in the following language: 

"It is a well-established and salutary rule in equity that 
he who is int.rusted with the business of others cannot be 
allowed to make such business an object of pecuniary profit 
to himself. This rule does not depend upon reason technical in 
character, and is not local in its application. It is based upon 
principles of reason , of morality and of public policy. It has 
its foundation in the very constitution of our nature, for it 
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has authoritatively been declared that a man cannot serve 
two masters, and is recognized and enforred wherever a well­
regulated ·system of jurisprudence prevails. One who has 
power, owing to the frailty of human nature, will be too 
readily seized with the inclination to use the opportunity for 
securing his own interest at the expense of that for which 
he is intn1sted. • • • • The law wiH in no case per­
mit persons who have undertaken a character or a charge 
to change or invert that character by leaving it and acting 
for themselves in a business in which their character binds 
them to act for others.'' 

Our own supreme court, in a recent case, where this question 
was involved, through Justice Bishop, quoted with approval the 
following language, which was taken from a New York case: 

"The council of the city were the agents of the city, and, 
while holding their relation to it, each member of that body 
was under such an obligation of absolute loyalty to the in­
terests of the city, as prohibited him from entering into any 
arrangement with his associates by which his individual in­
terests could come in conflict with the interests of his con­
stituents. who a.re entitled exclusively to such an exercise of 
his caution and judgment in their behalf as an ordinarily 
prudent man would exercise in his own business. '' 

The foregoing rules and principles of the. common law would 
not apply to the case you put, for, as already noted, Mr. Judisch 
has no voice or part in the purchasing of the material which he 
sells to the college. In respect to such transactions he acts in a 
single capacity only-that of seller-and no prejudice can re­
suit to the public interest and I. do not see that the transactions 
you :i:nention are in any way prohibited by law or illegal in any 
sense. 

RespectfuUy yours, 
·N. J. LEE, 

Special C01msel. 



I 

394 REPORT OF ATTORNEY-GENERAL 

ScHOOLS----CER'l'IFICATES OF REsIDENCE--PnoFICIENCY OF PUPILS-­

IN OTHER CouNTIEs.-The prrsident and secretary of a school 
corporation should issue a certificate of residence to a pupil 
entitled to attend high school in another district. The pro­
ficiency of a pupil is d etermined by the certificate of the super­
intendent or an examination before the officers of the high 
school. A pupil entitled to attend high school outside his 
home distri ct may attend in another county. 

MR. WALTER E. WELLONS, 

Bussey, Iowa. 

October 12, 1911. 

DEAR Sm: Your letter of the 10th inst. addressed to the attor­
ney general was referred to me for reply. 

. You suhmit a number of inquiries in relation to chapter 146, 
acts of the thirty-fourth general assembly, which provides for 
the _payment of tuition of pupils attending high schools outside 
of their own district in certain cases. 

I note the questions as follows: 

'' L Is it compulsory on the president or secretary of a 
school corporation to issue a certificate as to residence and age 
of a pupil desiring to attend in a. high school 1 

. '' 2. Do the above named officers or any director have any 
right to pass on the said pupil's proficiency as to studies or the 
entrance examination required by high schools? 

· "3. Does a pupil have to attend in the same county as his­
residericc if any other high school is nearer or not nearer y 

"4.. Does a pupil have to have a certificate from the county 
superintendent of the county of his residence or would any 
other county superintendent's certificate suffice 1 

- '' 5. Does not the language contained in the last clause of 
section 2 of said act mean that a pupil may be admitted to 
any grade of a high school upon examination and take the 
place of the county superintendent's certificate? 

'' 6. In section 4 of the act how would the tax be certified 
from one school corporation in one county to another school 
c·orporation in a different county1" 
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Your first question should be auswercd iu the a.ffirmative be­
cause section 2 provides that such c-ertificate shall be issued on 
application therefor. In answering this question as I have, I 
have assumed, of course, that the pupil making application for 
such a certificate is a resident of the district where the a.pplica­
tion is made and that the applicant is of school age and that the 
district in which he resides does not offer a four-year high school 
course and that he has completed the course of study offered in 
such SC'hool corporation. 

Your second question should be answered in the negative. The 
proficiency of the pupil is determined either by the certificate of 
the county superintendent of the county of his residence or by an 
examination before the officers of the high school wl1ere he pur­
poses to ~ttend or under their direction . 

Your third question must be answered in the negative. The 
pupil is free to attend any high school which will receive him, 
subject to the other conditions mentioned in said act. 

Your fourth question is answered in the affirmative, subject to 
the qualification, however, that ~he .pupil does not need a certifi­
cate from any county superintendent if he pa~s a satisfactory 
<:xamination in the high school he desires to attend and the officers 
of said high school will admit him upon such examination, but 
such pnpil in no case could be admitted to a high school upon the 
certificate of a county superintendent of a county other than that 
of the pupil's residence alone. · 

Your fifth question must be answered in the affirmative. The 
certificate of the county superintendent is not ·ne.eded where the 
high school admits a pupil upon examination but, of course, the 
certificate of the county superintendent of the pupil's county is 
sufficient eviden<:'e of proficiency to admit the pupil t~ any high 
school without 'any examination before the high school, providing 
the high school is willing to receive the pupil, as it is not manda­
tory in any case upon a high school to receive a pupil. 

I do not believe I can give an answer to your sixth question 
that will be any clearer than the language ·contained in section 
4 of this act. I think you are slightly in error as to the method 
of paying this tuiti_on when the home district refuses to pay it. 
The tax is not certified from one school corporation in one county 
to another school corporation in a different county, as you seem 
to think. Section 4 provides that where payment is refused by 
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the school corporation where the pupil resides that the bot..rd of 
the school corporation where he attends shall file with the county 
auditor of the county of the pupil's residence a statement certified 
by the president of the board specifying the amount due for tui­
tion and for contingent expenses and the time for which the same 
was claimed and it then becomes the duty of the county auditor 
of the county of the pupil's residence to transmit to the county 
treasurer an order directing the treasurer to transfer the amount 
of such account from the school corporation of the pupil's resi­
dence to the school corporation where the pupil attends and that 
the treasurer shall pay such amount to the creditor corporation. 

Of course, the amount to be paid is in no case to exceed the 
average cost of tuition in the nearest high school. 

Respectfully yours, 
N. J. LEE, 

Spedal Counsel. 

CITJES AND TOWNS-ORDINANCES-SPEED OF AUTOMOBILES-VALID. 
-An ordinance of a city or town providing that the speed 
of automobiles shall not be greater than one mile in five min­
utes is in confl ict with section 21, chapter 72, laws of the thirty­
fourth general assembly and invalid. 

:MR. J. P. YOTHERS, 
Toledo, Iowa. 

October 12, 1911. 

DEAR Srn: Your Jetter of the 10th inst. addressed to the at­
torney general has been referred to me for reply. 

You req nest an opinion from this department as to whether a 
city ordinance regulating the speed of automobiles providing that 
the speed shaH not be greater than at the rate of one mile in 
five minutes is in conflict with the provisions of section 21, chap­
ter 72, Jaws of the thirty-fourth general assembly. 

I n my opinion an ordinance containing a provision that the· 
speed of automobiles sha.H not be greater than one mile in five 
minutes is in conflict with the provisions of section 21, chapter 
72, laws of the thirty-fourth general assembly. 

It is true, as you say, that the meaning of said section is not 
very clear but I think there can he no doubt as to what the in­
tention of the legislature was in enacting the provision in said 
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section limiting the rate of speed. If the ordinance fixing the 
rate of speed at one mile in five m inutes is valid, then an ordinance 
fixing the rate of speed at one mile in one minute would be equally 
valid. The purpose and intent of the legislature was to empower 
municipalities to adopt ordinances protecting persons in the thickly 
settled communities from the dangers incident to fast driving of 
motor vehicles and this intent could not be given effect and forM 
unless the language is given the interpretation I suggest. It cer­
tainly could not have been the intention to prohibit cities and 
towns from passing ordinances fixing a lesser rate of speed than 
one mile in six minutes because there is no da.nger from slow 
driving. 

Respectfully yours, 
N. J. LEE. 

Special Coitnsel. 

UNITED STATES SoLnIERS--DEFINEo.-The term "United States 
Soldier'' as used in code supplement section 430 would in­
clude soldiers who served in the Spanish-American war. 

MR. HENRY HOWARD, Pe11sion Attorney, 
Clinton, Iowa. 

October 13, 1911. 

DEAR SIR: Your letter of the 12th inst. addressed to the at­
torney general was referred to me for rep]y. 

You request to be advised whether Spanish war veterans and 
their wives are entitled to relief out of the fund provided for 
the relief of indigent soldiers and their widows. 

You also inquire whether relief may be furnished to persons 
who have property and not entitled to it. 

Your first question must be answered in the affirmative and 
the second question in the negative. Section 430 of the supple­
ment to the coJe, 1907, provid.es that a certain tax may be levied 
for the purpose of creating a fund for the relief of and to p~y 
the funeral expenses of honorably discharged, indigent United 
States soldiers, sailors and marines and their indigent wives, 
widows and minor children, etc. This would include, without 
question, soldiers who served in the Spanish-American war and 

their widows. 
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The ]aw provides that indigent soldiers and widows and chil­
dren shall receive relief but I presume the commission having in 
charge the disbursement of such funds would have a reasonable 
discretion in determining who are indigent and needy persons 
and because one applying for relief from such funds has a cer­
tain amount of property it might not necessarily follow that he 
S'hould be denied relief but if, as you say, such applicant has 
property and not entitled to the relief, it could not be granted 
under the law. 

You will not regard this in any sense as an official opinion from 
this department but merely as the personal views of the writer 
given as a courtesy to you. 

Respectfully yours, 
N. J. LEE, 

Special Counsel. 

POLL TAX-WHO LIABLE FoR.-All able bodied male residents are 
liable to perform the two days' labor on the roads required 
by code supplement section 1550 whether citizens of the 
United States or not. 

MR. H. M. BARR, Township Olerlc, 
October 18, 1911. 

Edgewood, Iowa. · 

DEAR Srn: Yours of the 13th inst. addressed to the attorney 
general has been referred to me for reply. 

I 

Your question briefly stated is, whether an alien, or one not 
a. citizen of the United States, is liable for poll tax. 

Code supplement section 1550 provides: 

'' The road supervisor shall require all able bodied male 
residents of his district between the ages of twenty-one and 
forty-five -to perform two days' labor upon the roads between 
the first days of April and October of each year.'' ... 

Our supreme court has- held that: '' A resident of the state is 
one who resides permanently or for a time in the state." 

Ma-nn 1.'S. Taylor, 78 Iowa, 355. 

Hence, in my opinion, a r esident, whether a citizen or not, is 
liable for poll tax. 

Very truiy, 
C. A. Ro.BBINS, 

Assistant Attorney General. 

~· 

I 
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INTOXICATING LIQt: ORS AND POISONS-B Y '\VHOM SoLo.-Onc n ot a 
registered pharmacist may not conduct business of selling 
at r etail drugs, medi cines or poisons except proprietary m edi­
cines. 

C E...'\TTRAL )1AN U FACTURING COMPA N Y, 

Iowa City, Iowa. 

October 18, 1911. 

G ENTLEMEN: Your letter of the 16th inst addressed to the at­
torney general was r eferred to me for reply. 

You inquire whether a law has been passed . prohibiting the 
sale of witch hazel, peroxide, face cream and other articles con­
taining from six to fifteen per centum of alcohol by general, dry­
goods and department stores. 

I am not aware that any recent law of the tenor you mention 
has been passed. 'fhe section of the statute. which undoubtedly 
regulates the sale of the remedies, drugs and articles that you 
mention is section 2588 of the code, with which you are, no doubt, 
familiar. This section provides in part that no person not a 
r egistered pharmacist, shall conduct the business of selling at 
retail, compounding or dispensing drugs, · medicines or poisons 
or chemicals for medicinal use or compounding or dispensing 
physicians' prescriptions as a pharmacist, nor allow any one who 
is not a registered pharmacist to so sell, compound or dispense 
such drugs, medicines or chemicals, or physicians' .prescriptions, ex­
cc.>pt such as are assistants to and under the supervision of one 
who is a registered pharmacist, and physicians who dispense their 
own prescriptions only; but no one is prohibit~d by this section 
fr.om .keeping and selling proprietary Jf\edicin~s and such other 
domestic remedies as do not contain intoxicating liquors or poisons, 
nor from selling concentrated lye or potash, and certain other 
things, 

Yours very truly, 
N. J. LEE, 

Special Counsel. 
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ScHooLs--TRANSPORTATION OF PuPrLs-DuTY OF BOARD To PROVIDE. 

-Subdivision 1 of section 1, chapter 143, acts of the thirty. 
fourth general assembly, is mandatory and imposes upon the 
board the duty of providing suitable transportation in the 
manner prescribed. 

HON. A. M. DEYOE, 
Superintendent Public Instruction, 

Stat e House. 

October 18, 1911. 

DEAR Sm: Your communication of the 17th inst. addressed to 
the attorney general was referred to me for reply. You request 
an opinion upon the following: 

"Under section C of substitute for house file No. 33, enacted 
by the thirty-fourth general assembly, creating a law to govern 
consolidated independent school districts, would the school 
board have any discretion in the matter of transporting chil­
dren? We shall appreciate your opinion on this question 
which will enable us to r each a conclusion in a case now pend­
ing.'' 

I take it for granted that the section of the statute you describe 
is now known as· .subdivision "C" of section 1, chapter 143, laws 
of the thirt y-fourth general assembly and I assume further that 
the discretion you refer to is whether it is mandatory upon the 
board to provide suitable transportation in the manner specified 
in said subdivision. 

It is my opinion that the duty of the board to furnish transpor­
tation in such ca~es is mandatorv and that the only discretion the 
board has in the premis~s is in. the matters and insta~ces clearly 
pointed out in said s11.bdivi;ion "C." 

Respectfully yours, 
N. J. LEE, 

Special Counsel. 

,. 
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0STEOPATHS--1\'.1AY TOT PRACTICE 0PTOMETR.Y- PHYSICIANS MAY 

PRACTICE 0PTOMETRY.-An osteopath having a certificate issued 
under the provisions of section 2583-a docs not thereby ac­
quire the right to practice optometry. Physicians licensed un­
der the provisions of code supplement section 2576 may prac­
t ice optometry. 

DR. NORMAN D. Wn.soN, 
Manchester, Iowa. 

October 26, 1911. 

DEAR Srn: Replying to your favor of October 23d addressed to 
Attorney General Cosson relative to whether or not you can legally 
practice optometry without the license required of those practicing 
optometry in the state of Iowa, will say that by the provisions of 
liiection 2583-a of the supplement to the code of 1907, the certificate 
issued to osteopaths merely authorizes the holder thereof '' to prac­
tice osteopathy in the state of Iowa." You are, therefore, limited 
l:lnder your certificate to the practice of osteopathy and this can­
not be considered broad enough to include the r ight to practice 
optometry. It is, therefore, the opinion of the writer that you are 
11ot authorized under your certificate to practice optometry in the 
state of Iowa without first securing the license required by statutes. 

It seems that a different ruling has been made governing those 
who practice medicine, owing to the fa.ct that by the provisions of 
section 2576 of the supplement to t he code of Iowa for 1907, the 
certificate confers upon the holder the right t o practice· medicine, 
iTil.rgery and obstetrics, and be conclusive eviJe.nce thereof, and 
'tllis has been given an interpretation broad enough to include the 
prescribing and fitting of glasses for the relief or cure- of any 
ailment or disease, and is, therefore, included as a part of the prac­
tice of medicine. 

This department is not permitted to render official opinions to 
other than state officials, and the above is only the opinion of the 
writer, made in deference to you. 

26 

Yours truly, 
HENRY E . SAMPSON, 

Special Counsel. 
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COUNTY Su PERIKTENDENT--WHo ELIGIBLE.-The holder of first 
grade uniform county certificate duly verified, a state cer· 
tificate or life diploma is eligible to the office of county super· 
intendent. 

-rir1ss AurA M. DICE, 
Fairfax, Iowa. 

October 26, 1911. 

DEAR MADAM: Your Jetter of the 23d inst. to the attorney 
general was r eferred to me for reply. 

You state that you are the bolder of a life certificate issued dur­
ing the present year and you inquire if you are eligible to hold 
the office of county superintendent. 

The attorney general is not required to render official opinions 
in matters of this kind to private persons. In this instance, how­
ev.er, I may make reply in a J)('-rsonal way as a courtesy .to you. 

I assume that you were the holder of a first grade uniform county 
certificate which was duly validated and it is my opinion that this. 
would render you eligible to the office of county superintendent. 
The statute provides that the county superintendent may be of 
either sex and shall be the holder of a first grade certificate or of 
a state certificate or a life diploma. 

Respectfully yours, 
N. J. LEE, 

Special Coun.sel. 

INCORPORATED COMPANIES-How lNDICATED.-It is only where the­
business of incorporation is cnnducted under the name of an 
individual that it must be followed by the word "incorporat­
ed.'' Where the word ''company'' follows the name of the in· 
dividual this is sufficient compliance with section 1608 of th~ 
code. 

D. H. F~TZPATRICK, 
Attorn,ey at Law, 

Mason City, Iowa. 

October 27, 1911. 

DEAR Srn : Your letter of the 21st inst. to the attorney genera! 
was referred to me for reply. 

r 
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You submit the following question on which you request an 
opinion from this department: 

"Under section 1608 of the code, does the word 'company' 
or words 'and company' used with individual names avoid 
the necessity of using the word 'incorporated'? For example, 
'Schanke-Beck Co.' and 'Schanke-Beck & Company;' are those 
permissible?'' 

It is my opinion that it is not necessary to use the word "in­
corporated'' in connection with or as a part of the name of a cor­
poration where the word '' ~ompany'' is used, even though the name 
or names of individuals only are used as the name of the corpora­
tion and I think it is the intention of the statute to require the 
word ''incorporated'' to be used where only names of individuals 
are used as the name of the corporation and the word "company" 
does not appear. The word ''company'' in connection with the 
name or as part of the name of a corporation does not necessarily 
imply that it is a corporation, whether names of individuals con­
stitute the name of the corporation or some other word or term is 
used as the name of the corporation. To illustrate, it cannot be 
said with certainty whether the Chicago & Northwestern Railway 
Company is a corporation or a co-partnership, from . its name. I 
think as a matter of fact it is a corporation. Neither can it be 
said with certainty whether the United States Express Company 
is a corporation or a co-partnership, from the name alone, and 
that concern is a co-partnership or voluntary association or unin­
corporated stock company of some sort. I think the word "com­
pany" ~s a part of the name of a corporation or of a co-partner­
ship implies that it is not an individuual and may be a corpora­
tion and that accomplishes the purpose of the statute. 

Respectfully yours, 
N. J. LEE, 

Special Cownsel. 

CHIROPRACTOR-WHO MAY PRACTICE.-A licensed osteopath may 
practice as a chiropractor. 

HERBERT E. HAnLEY, G01mty Attorney, 
Nevada, Iowa. 

November 3, 1911. 

DEAR Sm: Your letter of the 2d inst. addressed to the attorney 
general has been banded to me for reply. 
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You state that a regularly licensed and r egistered osteopath holds 
himself out as a ehiropractor, and that he treats diseases by that 
system . Your qnery is whether in practicing as a chiropractor he­
is violating any law. 

I believe that the practice of osteopathy covers all there is in 
the methods used by a chiropractor, and more too, and that one­
who is properly registered as an osteopath may practice as a chiro­
practor if he so desires and that in so doing he does not violate 
any of the statutes relating to the practiee of medicine. 

Yours very truly, 
JOHN FLETCHER, 

Assistant Attorney General. 

SCHOOLS-CH ANGE OF 'fEXT BooKs.-A school board may not law­
fully adopt, change or purchase text books without advertising 
for bids. 

HON. A. M. DEYOE, 

SUPERINTENDENT OF PUBLIC INSTRUCTION, 

State House. 

November 4, 1911. 

SIR: On September 13th, 1911, you submitted to this depart­
ment the following inquiry: 

'' Can the school boa.rd of cities, towns, or any school cor­
poration, unrler seetions 2824 to 2837 legally adopt text books,. 
change text books and contract for the same without adver­
tising for bids~'' 

On the 14th of the same month the writer hereof rendered an 
opinion upon th,e matter to the effect that such school corporation 
might legally adopt or change text books without advertising for 
bids, but that sneh school corporation eould not contract for such 
books without ,advertising for bids. 

Since the foregoing opinion was rendered, my attention has been 
called to the decision of the supreme court in the case of McNees vs. 
School Township of Ea.st River, County of Page, 110 N. W., 325,. 
wherein it is held in sub~tance that the board cannot adopt or 
change text books without advertising for bids, the last line of the 
opinion reading as follows: 
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"As notic~ was not published ns r equired by sect ion 2828 of 
the code, neither the adopt-ion nor purchase of text books by 
the board of directors 011 August 31st, 1903, was valid . " 

Hence, ID_Y former opinion is modified to conform to this ruling, 
and hence, it follows tlrnt the school corporation must. advertise for 
bids, not only when it contracts for books but when it adopts or 
changes text books. 

Yours truly, 
c. A. RoBBINS, 

Assistant Attorney General. 

CoMPur ... <s~RY EoucATTON.-Code supplement section 2825-a applies 
to cluldren between the ages of seven and fourteen years, ·and 

· should be construed to apply to a child during all of its fif­
teenth year or until it' reaches the full age of fifteen years. 

COUNTY ATTORNEY WILLIAM T. OAKES, 

Clinton, Iowa. 

November 4, 1911. 

DEAR. Srn: I am in receipt of your conununication of the 3d in­
stant requesting an interpretation of section 2823-a supplement to 
the code, 1907, and specifically as to whether the phrase ••any child 
of the age of seven to fourteen y.ears inclusive'' should be con­
strued that a child is subject to the compulsory education law from 
the time it becomes seven years of age until it becomes fifteen years 
of age; or whether the child is exempt from said law at the time it 
becomes fourteen years of age. 

I a.m of the opinion that the phrase '' any person l1aving the 
control of any child of the age of seven to fourteen years inclusive" 
includes all children after they arrive at the age of seven and all 
children until they actually become fifteen years of age. 

Yours very truly, 
GEORGE CossoN, 

A ttorni!y General of Iowa. 
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AuTOMOBILE--REGISTRATION FEE.-Where an automobile is operated 
upon the highway during any portion of the year in which 
registration fee is required it should be registered and the 
registration fee paid, ·but if not used at all upon the highways 
it need not be registered but should then be taxed as other 
vehicles. 

MR. w. c. GARBERSON, 
Sibley, Iowa. 

November 4, 1911. 

DEAR Sm: I am in receipt of your communication of the 2d 
instant requesting an interpretation of chapter 72, acts of the thir­
ty-fourth genera] assembly, speeifica1ly as to whether or not a p~rson 
owning a motor vehicle which has not been operated since July 1, 
1911, is required to pay the license registration fee for the year 
commencing January 1, 1912. 

I have advised the secretary of state in an informal way that 
I was of the opinion that if the motor vehicle was not to be operated 
upon the public highway at all during the ensuing period for which 
the registration fee was to be paid, the owner was not required to 
pay the registration fee specified in said act; but that if the vehicle 
was actually operated at all under any circumstances it was incum­
bent upon the owner to pay the registration fee as therein provided. 

Section 3 of said act provides that every owner of a motor vehicle 
which shall be operated or d1·iven upon the pu,blic highways of this 
state shall • "" "" cause to be filed in the office of the secretary 
of state a verifieJ application for: registration" etc. 

I agree with you that the fee in question is both a license fee 
and a means of taxation, but in view of the language above quoted, 
I take it that it was the thought of the legislature that the vehiqle 
should be operated at least to some extent upon the public high­
way if the owner were to be required to make application and pay 
the registration fee above provided, and if, as before stated, th~ 
machine is operated at all , be it never so little the owner is required 
to pay the fee ; but if the machine is not actually operated and it 
is not the intention of the owner to operate said machine at all 
then I think it may be held in storage, in whfo:h event it should 
be taxed as other personal property at its actual value. 

Yours very truly, 
GEORGE CossoN, 

Attorney General of Iowa. 
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P uauc L ANDS .\ND \V ATERs-H1.1 NTI:S-G 0><.-'l'he title t.o land be­
tween high and lo,Y water mark along meandered streams and 
lakes ru1d the bed of such streams and lakes is in the state and 
licensed bm1ters may hunt thereon without the consent of 
adjoining land owners. 

l\-fR. JOHN M. l\fARKHA M, 

1220 Jefferson St., 
\V . Vlatcrloo, Ia.. 

November 6, 1911. 

DEAR Srn: Your letter of r ecent date addressed to the attorney 
general has been referred to me for reply. 

Your quest.ion briefly stated is: Whether or not a hunter having 
a license may not have the right to hunt between high and low 
water mark alon g the banks of the Cedar river between ,vaterloo 
and La Porte City, Iowa. 

The title to the land between high and low water mark along the 
meandered streams is · in the state, and a.long such meandered 
streams hunters having a li ceuse would have the right to 
hunt without the permission of t11e owner of the land adjacent to 
such stream, and above such high water mark. As to whether or 
11ot the stream to which you · refer was meandered at the time of 
the original government survey ·between the points you mention, 
I am unable to state, but that is a matter that you could readily 
ascertain by reference to the reeor<ls in your county. 

Yours truly, 
c. A. ROBBINS, 

Ass£sto,nt Attorney General. 

HUNTER'S LICENSE- WHEN EFI<'ECTIVE.-One who has applied for 
a hunter's license but has not yet received the same is not en­
titled to hunt. 

MR. E. J . STAJ<'l!'ORn, 
Nichols, Iowa. 

Nov~mber 6, 1911. 

DEAR Srn : Yonrs of Ontober 31st addressed to the attorney 
g-eneral has been referred to me for reply. 

Your inquiry briPfly stated is: Whether or not · a person who 
applied for a hunter's license may _ hunt before the license is 
issued and delivered to him. 
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Section 2 of chapter 154 of the acts of the thirty-third ~eneral 
assembly provides: 

"No person sl,all. hnnt, pursue, kill or take any wild animal, 
bird or game in this state with n gun, without first procuring 
a license, as hereir1 provided." 

H ence, it follows that your inquiry must be answered in the 
nega tive. 

You.rs truly, 
C. A. R OBBINS, 

Assistant Attorney General. 

SHE1<LF>~ CoMPENSATt0N OF >'OR COJ\'VEYJNO Pa1soNERs-DuT1ES OP 

TO SUPPRF,SS GAMDLTNG.-The sheriff is entitled to forty cents 
per hour for conveying conv icts to the penitentiary in addition 
to his r egular salary. It is the plain duty of th e sheriff to fer­
ret out crime and to arrest criminals and secure evidence anJ 
submit same to the county attorney and th e grand jury. 

H oN. H. D. WmTE, SB.E LU FF, 
Charles City, Iowa . 

No,•emher 9, 1911-

DEAR Sm.: Your letter of the 30th ult. to the attorney general 
was referred to me for reply. You requ est an op ini on from tl1is 
depnrtm eu t on two ques tions which you subm it, viz.: · 

" 1. Is a sheriff entitled to receive and retain the fees al­
lowed by sub-division 20 of section 511 of the supplement to 
the code, 1907, for co nveyi ng convicts to the pententiary, in 
addition to his l'egulnl' salary? 

"2. I s it the duty of a sheriff to suppress gambling and 
arrest those engaged therein when committed within the limita 
of a city, o,r do the officers of such city have exclmrive juris­
diction over snch crimes within the city! 

Answering your first question will say a sheriff is not enti tled 
to r eceive the 40 cents an hour for conveying prisoners to the 
penitentiary in addition to his regular salary. 

Answering your second question will say that it is the plain 
duty of the sheriff, by himself or deputy, to ferret out crime, to 
Apprehend and arrest all criminals and. in so far as it is within 
his power, to secure evidence of nil crimes committed within his 
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county and present the same to the county attorney and the 11rand 
jury i to fil e informal ions against all persons who he knows or 
has reason to b lieve have violat ed the laws of the slate. Gamblin~ 
and operating gambling bou es are crim es denounced by the state 
law and it is as much tJ,e duty of a sheriff to 1trrest those guilty 
of conun.ittiag such offenses within the mu_nicipa l ity as tJ10se com­
mitted outside the borders of a municipality and the officers of a 
municipa.lity have no p('lwer or discrelion in permitting such vio­
lations to ('On t inne not· in any ,vn.v to binder or prevent a sl1eriff 
from en.forcing the laws with reference to such cri mes. 

Respectfull y yours, 
N. J_ LEE. 

Special Coun~et. 

SuND.\Y TLLEA TERs- C m Es ., Ko Towss MAY CLOSE.- Cities and 
towns Jrnve power to r egulate. li cense 0 1· prohibi t theaters and 
olher exhi bitions. 

MR- S. M. ANDREWS, 
Oelwein, Iown. 

November 9, 1 Dll. 

DE,IR Sm : Yours of the 6tJ1 instnnt 11dJressed to the attorney 
general has been referred to me for r eply. 

Your fi1·st quest ion is: Wh ether the statut es spec ifical ly cover 
Sunday labor. Section 5040 o.f the code provides : 

"If any person be .found on the first day of the week, com­
monly called Sundny, engaged • • • in buyin g or selling 
property of nny kind . or in any lnhor except that of necessity 
or chnrity. he shall be fined not more than five nor less than 
one dollar, and be imprisoned in the county jail until the fine 
and costs shall be pnid ; but nothing herein contained shall be 
construed to extend to t hose who conscientiously observe the 
se.-enth clay of th e week as the Sabha.th, or to p1·event per­
f,'Qns tl'aveling or frunil ies emigrating from pursuing the"ir 
,journey, or the keepers of toll brirlges, toll gates or f errymen 
from attending the same." 

Your second question is: Whethe.r or not n city, council, under 
the existing state law, can pass an ordinance which shall be ef­
fective in closing the Sunday theatre. Code section 703 provides: 
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"They (cities and towns) shall have power to regulate, 
license or prohibit circuses, menageries, theatres, theatrical ex­
hihitions, shows and exhibitions of all kinds; but lectures on 
scientific, historical or literary subjects shall not come within 
the provisions of this section.'' 

See also the case of Wheeler vs. the City of IJ't. Dodge, 131 Iowa, 
575, wherein it was h eld that by reason of the city's power under 
this section to regulate, license or prohibit shows and exhibitions 
of all kinds, and its failure to exercise such power, that the said 
city was Hable to a person injured by such exhibition in the street 
of such city. 

Hence, I would say that your second question should be answered 
in the affirmative, and that the city would have the power to either 
regulate or prohibit theaters, not only on Sunday, but on other days. 

With reference to your third question as to whether or not pool 
halls might be lawfully opened on Sunday for some purpose other 
than that of conducting the place as an occupation, would say that 
there is no specific law covering this point, but it has been gen­
erally conceded that section 5040 was sufficient 'to prohibit the 
playin g of pool or billiards as a business, the same as it could pre­
vent a merchant from doing business on that day, yet we know 
of· no provision of the law that would prevent the owner of a 
pool hall from having his place open on Sunday, providing he did 
not engage in the business. 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorney General. 

GAMBLING DEFINED.-Where the contest is one of skill, speed, en­
ergy or the like, such as horse races, foot races or for the best 
guessing, it is not gambling; but where the result of the con­
test is to be determined by luck or chance and not through 
energy or skill it is gambling. 

HoN. P. 0. BROWN, Mayor, 
Jefferson, Iowa. 

November 9, 1911. 

DEAR SIR: Replying to yours of the 8th instant concerning 
gambling I have to advise that the distinction between what is and 
what is not gambling consists in this: that if the person pays a 

l 
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consideration and the amount. he r eceives depends upon a game of 
chance or luck. it is gambling. If the contest is oue of energy or 
skill or speed it is not gambling. Therefore, a purse to the fastest 
horse, to the winner in a foot race, a potato race, a prize to the 
student writing the best essay, a prize to the class having the 
largest number, and all matters of that nature are entirely within 
the law; but where a person pays a consideration to draw a num­
ber or take a chance, not knowing in advance what he will receive, 
the amount depending upon luck and not through a.ny energy or 
skill on l1is part, it is gambling. 

The mercl1ant who gives tickets with each purchase with a state­
ment that so many tickets gets a certain article and a greater 
number of tickets a more valuable article, the purchaser knowing 
in advance just what he will get when he receives so many tickets, 
is not gambling. The gambling element can be eliminated and 
yet many legitimate ways of advertising a man's business may still 
be resorted to. 

Yours very truly, 
GEORGE CossoN. 

Attorney Gen.eral. 

BOARD. oF S1;PE1w1sons-M:ETBOD OF BORROWING MoNEY.-It is 
doubtful if the board of supervisors have power to borrow 
money by using warrants rather than bonds. 

HON. HERBERT G. THOMPSON, 

Muscatine, Iowa. 

November 10, 1911. 

DEAR SIR: Your letter of the 24th inst. to the attorney general 
was referred to me for reply. I have not found time to notice your 
letter before now, owing to other matters in the department which 
demanded my attention. 

You inquire whether the board of supervisors may lawfully cause 
to be issued a warrant against the general fund of the county for 
the purpose of obtaining funds with which to redeem warrants 
issued for the payment of claims duly filed and allowed. 

I have not had time to investigate this question sufficiently to 
enable me to express · a positive opinion thereon but upon the in­
·vestigation I have made and the considera:tion I have given the 
subject it is my notion that the county cannot borrow mon·ey in 
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the manner indicated. In my view the transaction , in legal effect. 
is the borrowing of money. The person who r eceives t he warrant 
and furnishes the money has no clai m against the county and there 
is no other consideration for th e issuing of the warrant but the 
f unds which are obtained. 

Under certain conditions th e board of supervisors may fund or 
refund tlie debt of the county by issuing and nego:tiating bonds. 

Upon a careful inve&iiga.tion of this question the foregoing views 
may be found to be erroneous and if the matter is of sufficient 
importance to your board of supervisors, and you care to do so, 
you may prepare a brief of authorities upon which you rely in 
h'Olding that the board of supervisors may borrow money in the 
manner you describe, and I shall be glad to go over your brief an.i 
change the views hez·e expressed if found incorrect. 

Respectfully yours, 
N. J. LEE, 

Special Counsel, 

PRISONERS-SEVERAL SENTENCES-TIME OF-How COMPUTED.­
Where one is convicted of two or more offenses and sentenced 
to terms of imprisonment on each they should not be construed 
as concurrent and the term of imprisonment of one should 
commen ce at the expiration of the term of the other. 

HoN. J. C. SANDERS, Warden, 
Ft. Madison, Iowa. 

November 10, 1911. 

DEAR Sm: Your communication of the 3d inst. to the attorney 
general requesting his opinion upon the following state of facts 
as set forth by you, was referred to me for reply: 

"Referring to the case of Suffecool No. 9636 sent up from 
Poweshiek county for 'larceny' and 'breaking and entering 
railway car,' I desire to have a ruling on the matter of com­
puting his time. One of the commitments herewith inclosed 
Rtates, 'The term of this sentence to commence at the expira­
tion of that imposed in case No. 7147 State of Iowa vs . . Wi"'llia-m 
Suffecool et al., and defendant excepts.' 

'' Each sentence standing alone would mean that he would 
have to serve on each only three years and nine months, or a 
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total of seven years and six mont.hs. ·whereas if the two wer r­
to be computed as a t0n year sentenre. the good time on this 
basis would let him out in six yea rs and three months. 

"This latter point is the one I desire to have tJ1e rulinJ."{ on 
.• by which I may govern myself in similar cases." 

I infer from the foregoing statement that judgment in the two 
ceases referred to was entered by the court at the same time and in 
accordance with the provisions of section 5439 of the code. Sa.id 
section reads as follows: 

'' If the defendant is convicted of two or more offenses, the 
punishment of each of which is or may be imprisonment, the 
judgment. may be so rendered that the imprisonment upon any 
one shall commence at the expiration of imprisonment upon 
any other of the offenses.'' 

In view of this provision in the statute and the judgment ren­
<lered in these cases, it is clear to me that the terms of imprison­
ment should not be computed together nor be considere_d as con­
.current in any sense. The term of imprisonment for one of the 
-offenses should commence to run at the expiration of the imprison­
ment of the other, taking into account good conduct or other thing 
which may shortfm the first term of imprisonment. 

Respectfully yours, 
N. J. LEE, 

SpeC'ial Counsel. 

WmE TIRED WAGONS-REBATE OF TAx BY REASON OF UsE.-Code 
supplement sections 1570-b and -e provide for a rebate of tax 
where the owner in hauling loads exceeding eight hundred 
pounds in weight upon the public highway uses wagons with 
tires not less than three inches wide. 

November 11, 1911. 
MR. WILLIAM HoKER, 

R. R. No. 1, Wheatland, Iowa. 

DEAR SIR: Yours of the 9th inst. addressed to the attorney gen­
eral bas been referred to me for reply. 

Under code supplement sections 1570-b and 1570-e, before a. 
party will be entitled to a rebate on his taxes on account of the nee 
of wide tired wagons, the following conditions must exist. 
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"1st. He must in good faith use on the public. highway for 
the hauling of loads exceeding 800 pounds in weight only 
wagons with tires not less than 3 inches in width. 

"2d. He must make and subscribe to an affidavit that he 
has used only such wagons for hauling loads exceeding 800 
pounds in we1ght on tbe public highways o.f the state. 

'' 3d. The payment must be made by the trustees of the­
township in which such person resides, and a person residing 
in. town would not be entitled to a rebate on his road taxes. 
upon premises owned in another township.' ' 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorne·v General. 

BOO'l'·LEGGERS DEFIN:mo.-A boot-legger is one who carries upon his 
person or vehicle or leaves in a place for another to secure 
intoxicating liquor with intent to sell and dispose of the same .. 

WM. S. GALLAGHER, L{J/wye,·, 
'fama, Iowa. 

November 11, 1911. 

DEAR Sm : Yo·nrs of the 10th inst. addressed to the at,torney 
general has been referred to me for reply. 

Code supplement section 2461-a defines a boot-legger as follows: 

'' Any person who shall, by .himself, or his employe, servant 
or agent, for himself or any other person, eompany or corpora­
tion, keep or carry a.round on his person, or in any vehicle, 
or leave in a place for another to secure, any intoxicating­
liquor as herein defined, with intent to sell or cl;ispose of the 
sam.e by g1:ft or otherwise, in viola.tion of l(JJl,tJ, shall be termed 
a boot-legger." 

Hence, it would seem t-0 me that in tbe c·ase you mention, the 
mere fact that the party had a suit case or other receptacle con­
taining a number of bottles of liquor would not ·be sufficient evi­
dence upon which to convict, but there should be some further 
showing of .the unlawful intent, and this unlawful intent might 
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be shown in many ways, as by an unla ,,•ful sale or offer to sell or 
an admission by the defend:rnt of his int ention to sell. 

Yours very truly, 
c. A. ROBBINS, 

A.ss1'sta,nt Attorneu General. 

ScHOOLS.-Chapter 146 autho1·izing pupils to attend high school 
in other districts than their home district construed. 

J. A. CUTLER, President School Board, 
Osage, Iowa. 

November 11, 1911. 

DEAR Sm: Your letter of the 9th inst. to the attorney general 
was referred to me for reply. 

You state that pupils residing in another school corporation are 
attending the high sfl11ool in your school corporation but that an­
other high school is nearer to the residence of such pupils than is 
your high school. 

I infer from your letter that these pupils are attending your 
high school under the provisions of chapter 146, ac:ts of the thirty­
.fourth general assembly, and you request an opinion as to the 
amount of tuititm your school corporation is entitled to charge and 
receive from the school corporation in which such pupils reside. 

You also st.ate that the .authorities of the high school which is 
nearest to the resicle~ce of these pupils have fixed the cost of tuition 
for pupils desiring to attend under the provisions of said chapter 
of the statute at an amount less than the actual cost of tuition in 
such high school. 

Your question calls for an interpretation of sections 1 and 3 
of the act referred t.o. Said section 1, in so far as it is material 
to this. question, reads: "Provided the average cost of tuition 
allowed shall not exc:eed the average cost of . tuition in the nearest 
high school." 

See.tion 3 provides that '' the school in which such Ertudent resides 
shall pay to the treasurer of the school corporation in which such 
student shall be permitted to enter, a tuition fee equal to the 
average cost of tuition and the average proportion of contingent 
expenses in the high school department in the latter corporation 
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during the time he so attend, not exceeding, however, a total period 
of four school years.'' 

The language quoted from section 1 of said act fixes the maxi­
mum tuition that may be charged by any high school, and section 3 
must be read and construed in connection with section 1, and I 
think the high school in which such non-resident pupils attend is 
entitled to charge as tuition an amount not to exceed the average 
cost of tuition in th.e high school nearest to the residence of such 
pupils, even though the high school nearest to the residence of the 
pupil has fixed the tuition for the attendance of pupils therein 
under the provisions of said chapter at an amount less than the 
average cost of tuition. 

I do not mean to say that such nearest high school may not 
charge less than the average cost of tuition for pupils that attend 
therein, but if it does it cannot be made the basis for the cost of 
tuition in other high schools. 

Respectfully yours, 
N. J. LEE, 

Special Counsel. · 

lN'l'OXICATING LIQUORS-S.u,E OF TO WoMEN.-While code section 
2448 prohibits the employment of women in a saloon yet women 
have the same right to purchase liquors at a saloon as men. 

H. 0. OUREN, Asst. County Attorney, 
Council Bluffs, Iowa. 

November 13, 1911. 

DEAR Sm: Your letter of the 9th inst. addressed to the attorney 
general has been referred to me for reply. 

You ask : '' Whether or not persons engaged in the selling of 
intoxicating liquors at retail, as a ·beverage, under the provisions 
of the so-called '1\foon Law,' can lawfully make sales to women 
who may enter their place of business, the liquor to be carried out 
and not drank on the premises.'' 

Chapter 142 of the acts of the thirty-third general assembly 
known as the "Moon Law" simply limits the number of saloons 
and makes no referenc~ about the matter inquired about. How­
ever, I will say tha.t I know of no provision that would prohibit 
the sale of liquor to women. In fact, I have doubts on the consti-

REPORT 01<"' ATTORNEY-GENERAL 417 

tutionality of such a law should on e bt> enaded. Subd ivisi,1u 8 of 
code section 2448 provides: 

"No female shall be emplo~·ed in tht' plaC'e (sa loon )." hut this 
wonld not ha,·e auy bearing on the qm,stion of sales to women . 

Yonr second question is : '; H ow old docs a lady have to be to 
be of a.ge within the meaning of the statute wtih r eference to the 
sale of intoxicating Jiquol's ?" 

Section 2403 of th,, code provides that no person by himself, 
agen t or otherwise shall Rell or give any intoxicating liquors to 
any minor for any purpose, et c .. Code section 3188 provides: 

" The period of minority extends in rnn les to the age of 21 years, 
and in females to that of 18 yea1·s, but aU 1ntinors a.ttafo their 
majority by nu1.rriage." Hen ce, it follows thnt a womRn becomes 
of age when 18 years old, and also by marriage at any age. 

Yom·R truly. 
c. A. ROBBINS, 

A ss-istm1 t A Uor11ey General. 

ET,ECTJONS-SEPARATE n ,\LLO'I' Box.Es l?QR V•lOMEN.-Se parate baJ­
lot boxes should be provided for the use of wom en at all elec­
t ions wh ere wo1nen are entitled to vote. 

November 13, 1911. 
l\lIR.. R. M. STEWART, 

Iowa City, Iowa. 

DEAR Srn: Your letter of r ecent date addressed to the attorney 
general has been r eferred to me for r eply. 

You call attention to section 1181 of the code whicJ1 prov ides for 
a separate ballot box at elections where women a re permitted to 
vote, and in substance, inquire as to whether or not such separate 
ballot box is required only where the question upon which the 
women vote is different from the questions voted upon by the men 
at the same election; and whether or not an election would bQ 
invalidated where no separate ballot boxes we re provided , and 
where the questions submitted to both classes cif voters are the same 
throughout. 

I believe the purpose of the legislature in providing for the 
separate ballot box was to provide a method of holding the election 

2i . 
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which might. result in a legal election , even though it might be held 
for some r e11son that the women did not have a right to vote at 
the particular ell,etion. For instance, if a vot.c was ·being taken on 
the question of voting bonds and it developed in the course of the 
trial that th e women had no right to vote upon that particular 
question, if the vote as shown by the quantity of ballots in the 
ballot box provided for men be sufficient to carry the proposition 
independent of the vote of the women, then the el ection might be 
held valid, wher eas, if no separate ballot box were provided, and 
both women and men voted in the same box, and it should be held 
that the women so voting had n-0 right to vote, then the entire 
election would be void. 

And with this view in mind, I am of the opinion that separate 
ballot boxes should be provided in all instances where women vote 
at the election. As to whether or not a. failure to provide such 
separate ballot boxes would result in invalidating the election, is a 
([nest.ion which might depend upon the character of the election 
being held, and is so doubtful that I would not care to express 
a positive opinion either way. 

YoUl's truly, 
c. A. ROBBINS, 

Assistant A.ttorney ·General. 

FLOUR~ WEIGHT oF.-Th.e number of hundred pounds of fl.our con­
tained in any package which is exposed for sale must be shown 

· upon the package. 
November 13, 1911. 

KELLOGG ROLLER MILLS. 

Kellogg, Iowa. 

GENTLEMEN : Yours of the 10th inst. addressed to the attorney 
general has been referred to me for reply. 

Section 1 of chapter 180, acts of the thirty-fourth general assem­
qly covers this quest.ion, and reads as follows: 

'' Every barrel, bag, parcel or package of flour, containing 
one pound or more, offered or exposed for sale in the state of 
Iowa, . for use within this state, shall have affixed thereto in a 
conspicuous place on the outside thereof, distinctly printed in 
the English language, in legible type not smaller than eight 
point heavy gothic capital letters, a statement ·certifying the. 
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number of net poun<ls contained in the pal'kage. Auy person 
who shall sell any package of flour which shall be stamped or 
labeled with a greater number of pounds net. t han such pack­
age actually contains, or shall sell flour in any manner contrary 
to the proYisions of this S"el·tiou , shall be deemed guilty of a 
misdemeanor, and upon convi ction thereof, shall be fined in 
a sum of not less than ten dollars nor more than one hundred 
dollars, provided, that in determining the net weiR"ht 11t the 
time of sale, the reasonable and ordinary shrinkage, if any, 
may be included. 

I may say further that the word "flour" h as been construed to 
ruea.n the ground product of any grain, a.nd would, therefore, in­
clude cornmeal, buckwheat flour and rye flour, as well as white 
flour. 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorney General. 

GAMBLING DEFINED.- - ·where a game is played with the under­
standing that the loser is to pay for the nse of the table it is 
gambling. 

November 13. 1911. 
MR. A. R. WHITMER, 

Wilton Junction, Iowa. 

DEAR Srn: Replying t o yours of tlie 11th instant r elative to 
pool halls permitting the loser of the game to pay for the use of 
the table, there can be no doubt but Urnt this is in violation of law. 
(State vs. Book, 41 .. Iowa, 550; State vs. Miller, 53 Iowa, 154.) 

A number of pool halls operating in clubs have for some time 
been charging for the use of tables by the hour or a fraction thereof. 
Of course i t will reduce their r evenue and that is just the reason 
why a continuat ion of the same should not be permitted because 
young boys- if they are p ermitted to gamble will devote much more 
time and spend much more money in_ a pool hall than they other­
wise would for the mere love of the game. As I said before, how­
ever, they could charge for the use of the table by the hour or a 
fraction thereof and keep entirely within the law. 

Yours very truly, 
GEORGE CossoN, 
Attorney General. 
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'foWNSH JP A ss1,:sson.- -A township assessor m,ay reside with in the 
eorporate limits of a town inclu<led within his townsl1ip. 

COUNTY AT'fO~NEY P. J. NEt,SON, 

Dulmqne, Iowa. 

November 16, 1911. 

DEAH Sm: Herewith copy of letter given to Joseph Schindler 
of your county in response to his request for an opinion. 

I thought perhnps yon might be interested in knowing that the 
attorney general passed directly upon this que!>'1:ion in an opinion 
given to A. N. Wood, then county attorney at Grundy Centt!r, 
Iowa.. on the 21st day o!f Septeni ber, 1897, in which he took identic­
'ally thP sAm e position as you , and it has seemed to me that there 
was 110 escape from this conclusion. Attorney General Mullan, 
however, gave the following opinion to L. 0. Rue at Nora Springs, 

Iowa: 

"In answer to your favor of the 15th instant, I will say that 
I knuw of no statute requiring an assessor, elected by the 
voters r-esiding outside of the limits of. an incorporated city 
or town, to be a resident of the part of the township lying · 
outside of sucl1 corporate limits. I think ii is within the power 
of the electors residing outside of the corporate limits of th.e 
city or town, to elr-ct an assessor who resides within such cor­
porate limits. In any event, such person so elected would be 
township a,isessor de facto, and all of his official acts would be 
legal and binding." 

Yours very truly, 
GEORGE CossoN, 
'Attorney Genera.l. 

CmnoPRACTOHS.-A chiropractor is guilty of practie.ing medicine 
if he practices his profession without fit-st having rec-eived a 
certificate from the state board of medical examiners. 

CHAR.LER A. DEWEY, County .A.tto·rney, 
W _as.hington, Iowa. 

November 20, 1911. 

DEAR S1R : Your letter of the 16th inst. addressed to the attorney 
general has been hanrled to me for reply. 
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Yon make inqniry as to ,vli eth er 11 1w1-su11 wh,, is pr,.1l't i,·ini.r 
medicine as a r hiropn1d,w wit.hont haYitH!' a li.-P11s,, f,·0111 th,· s·t,,tA· 
board of medieal exam iner s is Yiolating the law . 

It is undoubtedly a Yiolatio11 of the law for a.in- pe1·so11 t,0 prac­
tice the hraliug ai·t without tiJ-st having reee iYed 'a certifira.te .from 
t he state board of medical examiners and filing the smne for record 
in the county in which he desires to prnet.ice. Thc1·e are two cases 
where chiropractors have been prosecuted and lrnd their eases 
determined by the supreme eourt of the state. These eases are 
as follows: 

State vs . Corwin, 131 N. \'Al., 659; 

State ·vs. Mill er, 124 N. W., 167. 

In each of these cases the supreme court held that it was illeg-al 
io practice as a ch iropractor without first having obtained a license 
from the state board of medical examiners. 

Yours very truly, 
JOHN FLE'l'.CHER, 

Assista.11t Attorney General. 

T'RoVTsroNs OP THE Ro1,o DRAG LAw Dr.scossrw. 

RON. FRANK A. NJMOCKS, 

Ottumwa, Iowa. 

November 20, 1911. 

DEAR Srn : Your first question relates to the compensation and 
.allowance that may be made to the superintendent of dragging for 
the services that may he required of him and for his actual expenses 
while in the performance of his duty. 

Section 2 of chapter 70, acts of the thirty-fourth general assem­
bly, sometimes designated as the n ew road drag law, provides for 
the appointment of a superintendent of dragging and that the 
township trustees shall fix the amount of his compensation at not 
to exceed $2.50 per day and actual expenses for each day of eight 
Jwurs while engaged in necessary work for the township, and for 
giving notice to contractors. he shall receive such additional com­
pensation as the board may direct. 

l:<~rom this provision of the law it is clear that the per diem 
fixed by the township trustees is to cover all services rendered by 
the superintendent of dragging, except the giving of notice to per-
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sons who have contracted to drag the roads. In addition to such 
compensation the superintendent is entitled to be reimbursed for 
his actual expenses while engaged in the discharge of his duties 
and such expenses would seem to include meals and lodging away 
from home, pm,tage, ancl conveyance in attending to his duties_ 
The superintendent should not be allowed for such expenses unles.c; 
they were necessary, and as to whether they are necessary and 
proper in a given case is largely within the discretion or the town­
ship trustees. A.s stated, the maximum amount that can be allowed 
as a per diem to the superintendent of dragging by the trustees 
t'or all services except the serving of notice upon contractors, is 
:J,2.50 per day. For the giv ing of notice to contractors the super­
intendent is entitled to additional compensation but it is discre­
tionary with the trustees how much additional shall be paid. 

Your n ext query is, '' Who is to furnish the road drags and how 

are they to be paid for?" 

Section 2 of said act provides that the township trustees shall 
furnish suitable road drags for the township and pay for same out 
of tlrn township road fund. Section 8, chapter 24, acts of the 
thirty-fourth general assembly, in part provides that the township 
trustees at their April meeting shall determine the rate of property 
tax to be levied for road clrags and other road machinery. In view 
of these provisions of the law it is very clear that road drags are 
to be paid out of the township road fund and no part of the dragging 
fund created by the one mill levy may be used for this purpose. 
While the statute does not specify the number of drags that a town­
ship must purel1ase or that the trustees are to provide, it is plain 
that a sufficient number must be furnished to answer the needs of 

\1ife 'p1t'i\;f?Hill.1'r- \'?..'!< 'i'{~l-].i,"'"f,-. 

Of course, it is true, as you suggest, that if the superintendent 
of dragging makes a large number of contracts for the dragging 
of short stretches of road, that the trustees would be handicapped 
in providing the r equisite number of road drags. This is a matter, 
however, that must be left to the judgment and discretion of the 
authorities. It would be very impr8:ctieable in general statutes to 
regulate the number of drags that should be rnpplied, as the con­
ditions in various parts of the state might differ a great deal. 

You next ask for an interpretation of that clause in the new 
road drag law ·which proviJes for the compensation to be paid for 
the dragging of roads. The clause iri question reads as follows: 
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. "The town ship trustees slta II at th e i ,. r,,~11 la,. nwc1 i n~s in 
~oYember and .:~pril of C'ach y N 11' sr ttl e with tlw sn i~r rin­
t~nd~nt of draggmg and pay a ll claims for rkagging in Parh 
d~str1et that have the approval of th e s11perin1 endrnt of rlrag-­
grng- and that are not inconsistent with this aet, out of tl; e 
dragging f~rnd of th e township. the amnnut to be pnid for 
such dragg1~g not to exceed th e sum of fifty cents per mile 
for each mile traveled back and forth while dragging the 
roads.'' 

This question has been propounded a nnmher of times and this 
departmen_t has held that the amount that can be paid for dragging 
the roads is not to exceed fifty cen ts per mile for every mile neces­
~ -rily and actually traveled with the drag npon t he hjghway while 
m the act of dragging the same in accordance with th e contract 
therefor. But this would not include travel in going to alld from 
the place where the work is done upon the highway. You will 
note that the law says that the township trustees are to fix the 
corn~ensation and the maximum amount at which they are allowed 
to fix the same is fifty cents. To illustrate: If the township 
trustees have fixed tJ1e compensation at fifty cents p er mile and a 
perso1'. makes o~e round trip with a drag upon the highway in 
draggrng one mile of road, he should be paid at the rate stated for 
two miles , or $1.00. I do not think there can be any doubt abdut 
this being the proper interpretation to be plac,ed upon the provi­
sion in question and I believe it giveS' force and effect to the inten­
tion of the legislature. A number of reasons and considerations 
occur to me which support th e interpretation given but I shall not 
attempt to set all of them out here.. If the legislature had intended 
that the eompensntion sl1oulcl be nt the rate of fifty cents for a 
round trip ,on a mile of road it would be equ iyal ent to saying that 
the rate should be 25 cents for each mile of travel. I think the 
legisla~,ure meant to authorize the trustees to fix the rate per mile 
on the basis of the number of miles necessarily traveled in dl'agging. 
It occurs to me that the ,vorcls "hack and forth" are used in the 
new law for the purpose of emphasizing the fact that all the travel 
while in the act of dragging should be taken into account in deter­
mining the number of miles and does not have reference to a round 
trip in dragging a stretch of road. In any event, it is discretionary 
with the trustees in fixing the rate of compensation and if the 
maximum of fifty cents should prove t.o be too high under any 
conditions, the rate could be reduced to a point where it would be 
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fair and eqnitable under the conditions under which the work is 
done. Bnt if the provision in question should be construed to mean 
that fifty cents is the maximum authorized to be paid for travelin~ 
two miles with the drag, it undouhtedly would haYe the effect in 
some Jncaliti e,; of making it practically impossible to secure any­
one to do the work. 

Your next qnes1 ion is as follows: "I would like to ask in this 
con 11 ec;tion whetlwr the superintendent of dragging in a township 
has anything to do with the r oa(ls in tl1 e corporation limits. If 
not, d~es the eity and town secure a part of this one mill levy, 
and. if they do. nnder whosr 'management would it he used and 
must th is fund that the city receives as its share of the one mill 
levy he atcounted for separately from other funds and a r ecord 
kept of th<:! draggi ng clone~" 

'J'he ~1J perintemlent of dragging hfls nothing to do with the 
dragging of roads within the corporate limits of citi es and t9wn~. 
Section 4- of the act makes it the cluty of t he city 01· tO\rn connc1I 
of cities and towns to canse the main traveled roads within the 
corporation limits leading· into the city or town to be dragg-ed and 
als~ provides tlrnt in so far as praeticable and possible the provi­
sions of the act shall npply. 

Section 2 of the act requires the township trustees at the time 
of making the annual levy of the township for road purposes to 
levy one mill on th.e dollar on th e amount of the township assess­
ment for t hat year, which shall be designated as the dragging­
fund and shall .be expended only for the purpose of dragging the­
roads within the township. This one mill levy does not apply to 
t.he property wit11in the limits of cities and towns but is made only 
upon the property of t.he township outside of cities and towns and 
hence cities aml ttrnins re<'eive no part of the dragging fund, and 
as I construe the act, cities and towns are not r equired to levy a 
tax to be used exclusively for dragging the roads and ·streets· 
within tl1eir limits. Very few of the provisions of this act are­
applicable to cities and towni:;. The expense of dragging the roads· 
within th e limits of cities and towns must be borne by such munici­
palities ont. of the funds authorized to be provided for the repair· 
11nd grading and improvement of streets and highways. 

Your next question relates to t_he time of electing a superintend­
ent of dragging and as to when the contracts for dragging are to­
be let and you suggest that inasmuch as the superintendent of 
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dragging eannot be appointed <'H rlier than .s\pril. that this would 
seriously interfere with the Jo.:>t ting of eontracts for drnggiug- at 

. the proper time. 

Seetiou 2 of the new road drag law does pro\'ide that the town­
ship trustees at their regular meeting in April, or at a special meet­
ing called for that purpose, shall appoint n superintendent of 
dragging who sha 11 serve for one y eH r , unless soo.ner r emoved by 
the board. If this were th e only provision in the law bearing upon 
the question of appointing a superintendent of dragging it would 
be broad enough to permit th e trustees to appoint such officer 
before the r egnh1r April meeting. But the thirty-fourth general 
assembly, in an act p1rnsed three days after· the enactment of the 
n ew roa.d drag law, being chapter 24 of the acts of the thirty­
fourth general assembly, provided, among other things, that the 
township trustees shall meet on the first :Monday in February and 
at that meeting shall elect a. superintendent of dragging. The act 
last referred to being the last expression of the legisln.ture , it would 
seem to control as to the appointment of a superintendent of 
dragging. 

Section 3 of the new roRd drag Ja.w provides that the superin­
tendent of dragging shall, on 01· before the 15th day of A11ril in 
each year, contract with as many suitable persons as he deems 
necessary to drag the roads in that townS'hip for that year. From 
this yon "·ill see that there is nothing to prevent the superintendent 
of dragging from entering into contracts for the dragging of roads 
at any time after his appointment in F ebruary. 

You next inquire if there is any objection to paying the salary 
and expenses of the superintendent of dragging out of the town­
ship road fund. Also whether th e townS'hip trustees may expP.nd 
any portion of the township road fund for t he dragging of roads 
after the dragging fund is exhansted. 

I see no obj ec tion \Yhatever to paying tlie salary of the super­
intendent out of t he township roan fund, nor do I see any objec­
tion t o using money out of the township road fund to defray the 
expense of dragging the roads, after the dragging fund is exhamrted. 
There is no such prohibition in the a ct in question. The law does 
say that the dragging fund may not be used for any otl1cr purpose 
than dragging the roads. Before th e passage of this law there was 
no provision requiring that any portion of the township road fund 
or requiring that any funds be set aside or used for the dragging 
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of roads, but, nevertheless, there were mandatory prov1swns re­
quiring that the roads be dragged. The dragging of the roads is 
only a species of road r epair or road work and it would be very 
proper to use of the township road fund to pay for such work. 

Another.· question you put r elates to the kind and weig-ht of 
drag to he us~d and you inquire if the township trnstees have any 
discretion in this r egard. 

You are entirely right in assuming that the township trµstees 
have a wide discretion as to the kind and weight of drag to be 
nsed. It will be presumed that this discretion will be wisely e~er­
c!ised. 'J'lie law p rovides that the trustees shall furnish suitable 
drags. 'fhe law rould not very well be more specific. Someone 
must he vested with power and discretion to car-ry into effect the 
val'ious provisions of the law. If the judgment and discretion 
reposed in township road authorities by this law is abused in its 
exercise the remedy rests with the people in selecting for these 
positions men who are competent. 

A great many complaints come to this department in regard to 
the manner in which this law is enforc.ed and asking for advice .. 
I replied to one of these letters recently, a copy of which I enclose, 
thinking it may contain some information that may be of benefit 
to you in your agitation of the subject of improving and dragging 
the roads. 

Respectfully yours, 
N. J. LEE, 

Special Comisel. 

SCHOOL D1sTa1cT&--CHANGE OF BouNDARIES-WHEN AND How 
MADE.-'l'he boundaries of school districts may be changed by 
a concurrent action of the respective boards at their regular 
meeting in July, or at special meetings called for that purpose 
at any time. 

HON. A. M. DEYOE, 

S·uperintenden.t Public lnstruction, 
State House. 

November 20, 1911. 

SIR: In yours of November 18th you ask for an opinion by 
this department upon the following question: 
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"~Iay school boards by co1wurrent action leg-a lly chnnge 
the boundaries of school corporations by detaching territory 
from one corporation and attaching said 1.enitory to another 
contiguous corporation between the tjrne of giv ing not.ices of 
the election of directors on the first ·Monday in March and 
the date of the aunual meeting in July, according to sec t.ions 
2793 and 2802, supplement t o the code of 1907 ?'' 

The first section above mentioned, HS amended by chapter 142, 
acts of the thirty-fourth general 1-1ssembly, provides: 

'' The boundary lines of contiguous school cnrporations may 
be changed by the concurrent action of the respective boards 
of airectors a.t th ci·r regular m eetings 1:n July, (W at special 
m eetings thereafter called for tha,t purpose." 

Hence, it follows that such a change in the boundaries may be 
made at any regular meeting, and as there is no prohibition against 
changi!1g such boundaries between the time of giving notice of the 
election o:f directors on the first Monday in March and the date 
of sueh r egular meeting, and inasmuch as a elate between March, 
and ,July would. be after the previous regular July meeting, such 
boundaries could legally be changed between such dates the same 
as at any other time between the dates of the regular meetings, 
provided '' a. special meeting is called for that purpose between 
:;mch dates." 

While it might be deemed inadvisable to make such a change 
so near · the date of the regular meeting, when the boundaries 
might again be changed, yet the power exists to make such change. 
Hence, it follows that your inquiry must be answered in the 
affirmative. 

Yours very truly, 
0. A. RoBBINS, 

A.ssistamt Attorney Gene1·a,l. 
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TAXA'r10N-VP1.1; NTARILY PAID C.\KNOT BE RECOVERED BACK.­

Where one voluntarily pays a tax without taking necessary 
steps to ascertain whether or not it could la~dully . be ex­
acted of him it. amounts to a voluntary paymrnt. under mistake 
of Jaw aud cannot be recovered back. 

'l'. }\If. DOIJGH EHTY, ( ,'011 ntu A.ttorn.ey, 
;°{cw rvlat'kct, Iowa. 

November ?O, 1911. 

DEAR Sm: Yours of the 15th inst. addressed to t he attorney 
genet'al in ,vhich you enclose a letter from Attorneys Henry & 
H enry bearing on the question of assessment of bank stock, has 
been refened to me for reply. 

'l'hiR department has given this matter some previous investi­
gation and our advice has been against any cancellation of any 
unpaid tax and against refunding any tax collected under tlie old 
law, and there are srveraJ cases already pending in the various 
counties of the state, and doubtless some of these will go to the 
supreme court, and thus tl1e matter will be finally determined. 

I take it for granted in the case that is referred to in the letter 
of Henry & Henry that there was no objection made to the assess­
ment, and in fa.ct, the same shares of stock had been assessed 
under the same law and taxes paid without question for a. num­
ber of years. This being true, I think the case of Slimmer vs. 
Chiclca.~a.w County, 140 Iowa, 448, would preclude the bank from 
setting up the illegality of this law. There is a clear distinction 
between such case and the Estherville case, for in the Estherville 
case the parties resisted the assessment at all tirnes,-before the 
board of review and ever afterwards, and hence, there could be 
no estoppel arise undn such circumstances. In other words, our 
position is, that even though this law were void the tax payers 
by thei r acquiescence in taxation made under 'this law f~r s~ 
many years, are now estopped from setting up its invalidity. By 
the previous assessment and payment of tax by the tax payers 
under this law, the officers wne led to believe that all parties 
regarded it as legal, and the county and other subdivisions of 
the state had doubt.less incurred expenses based in part upon 
such belief, just as was said in the Slimmer case. 

When one vohmtarily pays a tax without taking the necessary 
steps to Ascertain whethet' or not it could lawfully he exacted 
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of him , it :uuonnts to the payment of money nml r r mistakt' of law 
and cannot. be r ecovered back. 

Ahlers 1·s. Ct'.f!J of Estl1 erl'ill c, IBO Iowa , 272, and cases 
cited. 

Yonrs vr r y 1 ruly, 
C. A. ROBBINS, 

.-hsisin11t Aftor11 r.11 Gr11t'ral. 

TowNs-Hm,, INCORPORATEn.--Thc :first . step n€cessary to incor­
. p orat ion of a city or town is the presentation of a. petition 
signed by twenty-fl ve qualified electors r esiding within the 
territory proposed to be embraced in tho town. 

November 20, 1911. 
MR. ADAM HOERNER, 

R-. No. 2, Box :3, Dubuque, Iowa. 

DEAR Sm: You:r: letter of the 18th instant addressed to the 
attorney geDeral has been referred to me for reply. 

You mention the fact of the desire of some people to incorporate 
a small town of about 25 inhabitants, and inquire whether the 
non-tax payer can incorporate without the aid of the tax payer. 

The first step necessary to the incorporation. of a city or town 
is a petition signed by not less than 25 of the qualified electors 
of the territory proposed to be embraced in such town. Hence, 
it follows that a viUage contafoing only 25 people could not be 
incorporated unless all · of said people were qualified electors.­
that is, male citize11s of the United States, 21 years of age or 
over, unless they would take in enough of tho surrounding ter­
ritory to enable th em to get a sufficient number of signers to the 
petition. 

Qualified electors who are not tax payers have- th e same right 
to vote on this question as does the tax payer. 

Yours truly, 
0. A. RoBBINS, 

Assi11tamt Attorney General. 
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INSANE PERSONS--WHERE KEPT P ENDING INVESTIGATION OF SANITY. 

-Persons eharged with being insane may be kept in the 
custody of the sheriff in the jail or poor house or other place 
provided by the board. of supervisors or selected by the sheriff. 

P. ,J. NELSON, County Attorney, 
Dubuque, Iowa. 

November 22, 1911. 

DEAR Sm: Your letter of the 16th instant addressed to the 
attorney general has been referred to me for reply. Your ques­
tions a.re: 

'' ]st. If when the arrest is ma.de the commissioners be not 
in session where must the sheriff keep the person charged with 
insanity until he can ·be brought before the commission as 
ordered by the warrant of arrest 1 

"2nd. If the eommissioners of insanity do not determine 
the case upon first hearing, but continue it for a later day, 
where shall the sheriff keep the patient awaiting final action 
of the commissioners?" 

The weight of authority is to the effect that an adjudication 
of insanity is a prerequisite to commitment to an asylum. 

.'!.'J Gyc., 1158, Note 85. 

However, our statute, code section 2265, provides with refer­
ence to the authority of the commissioners as follows: 

'' And may require that the person for whom such admis­
sion is sought be brought before them, * *' '* They may 
is.'Sue their warrant therefor, and p ,rovide /01· the custod!y of 
such person until their investigation shall be concluded, which 
wa,rrant may he executed by the sheriff or any constable of the 
county." 

Section 2271 provides: 

"In the ease of public patients the cmmm1ss10ners shall 
require that they be in like manner restrained and protected 
and cared for by the board of supervisors at the expense of 
the county, a.nd they may accordingly issue their warrant 
to such hoard, who shall forthwith comply with the same. If 
there is no poor house for the reception of such patients or 
if no more suitable place can be found, they may be confined 
in the jail of the county in charge of the sheriff." 
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H ence. th e ans,Y er to both of your inqniries woul<l be. iu the 
jail or poor house or other place p rovi ded by th e board of super­
visors or selected by the sheriff. 

Yours r espertfully, 
C. A. ROBBIN$, 

Assista,11t Attorney General. 

CITIES AND TowNs---FuNos OF.-There is no recognized cemetery 
fund provided for by law. Where general funds of the 
town have been used to purchase grounds for use as a ceme­
tery tbe proceeds from sale of cemetery lots should be r eturned 
to the general fund. 

MR. s. CALLISON, 

Dexter, Iowa. 

November 22, 1911. 

DEAR Sm: Yours of the 16th instant addressed to the attorney 
general has been referred to me for reply. Your question is: 

'' Where a town buys land for a cemetery from its general 
fund and sells the lots for burial purposes, would that money 
be classerl. as cemetery funds or eould it be put baek into the · 
O'eneral fund from whieh it was taken~ In other words, is 
tllat money general fund money after it has been taken out 
of that fund and invested in a cemetery?'' 

By code section 697, it is provided that cities and towns "shall 
have power "" ~ * • to provide, without the limits of the 
corporation, places for the interment of the dead; • • • • 
to exercise over all cemeteries within their limits and those with­
out their limits established by their authority, the powers con­
ferred upon township trustees with reference i:o cemeteries.'' 

By code section 585 it is provided: '' 'l'be tQ.wnship trustees 
are hereby cmpowererl. to condemn or purchase and pay for 
o·ut of the. general f1u1d, and ent-er upon and take any lands wi:h­
fo the territorial limits of such township for the use of cemeteries, 
in the same manner a.s is now provided for cities and towns.'' 

Code section 880 provides: '' Cities and towns shall have power 
to pur::!hase, or provide for t he con\lenrnation of,. p~y for ~ut of 
the general fund, enter upon and take any lands w1thm or. without 
the territorial li mits of such city or town, for the followrng pur­
poses: · 
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'' For parks, commons, <"emeteries,'' etc. 

By subdivision 11 of code section 894, it is provided: "A 
tax not exceeding one-half of one mill on the dollar of the assessed 
valuation of the property within the corporate limits for the care, 
preservation and adornment of any cemetery owned or controlled 
by the city." 

It seems reasonably clear, when construing all of these pro­
visions together, that the cemetery, when purchased, is to be paid 
for from the general fund, and inasmuch as there is no law creat­
ing any fund known as the cemetery fund and no provision that 
the proceeds of the sale of lots should constitute a cemetery fund, 
and in view of the fact tllat the only cemetery fund known to 
law is the one mentioned in the last section cited and is derived 
from at.ax and not from the sale of lots, and it is to be used, not for 
the purchase of a cemetery, but only for its "care, preservation and 
adornment," it would , therefore, follow, that the proceeds of cem­
etery lots sold should be covered into the general fund , and your in­
quiry should, therefore, be answered in the affirmative . 

Yours very truly, 
C. A. RoBBINS, 

Assistant Attorne.11 General. 

ROAD FUNDS-MAY NoT BE USED ON PRIVA'rE WAYS.-The township 
road authorities are not authorized to· expend funds of ~he 
township in the construction of culvert.~ or bridges in private 
ways or roads. 

MR. H ,\NS TEIGEN, 
November 22, 1911. 

Lake Mills, Iowa. 

DEAR Sm: Your letter of the 20th inst. addressed to the at­
torney general was referred to me for reply. 

You inquire whether it is the duty of the township road author­
ities and if they have the authority to cnnstrnct bridges or cul­
ve:ts in private ways. 

,The township road authorities a.re not authorized to expend 
the funds of the township in the construction of culverts or bridges 
in ·private ways or roads. 

Respectfully yours, 

N. J. LEE. 
Spec,ial Counsel. 

REPORT OF ATTORNEY-GENERAL 433 

STATE 0FFICL\LS-~L\ v KoT BE G . .\RNISHEn. - Then'! is no stlltute 
authorizing the garnishment of a pnbli. r. official. The effe1•t 
of a judgment against a garnishee in such Ntse would be a. 
judgment against the state and ns the state ma:,' not be sued 
without its consent state officials cannot be g-arnished. 

1\'1R. M:. ::.\1. 0 'BRYON, 
l\farshaJltown, Iowa. 

November 22. 1911. 

DEAR Sm: Yonr letter of the 15th inst.. addressed to the at­
torney general was r eferre<l to me for reply. 

You request an opinion from this department as to wh ether the . 
treasurer of state can be garnished. 

It is my opinion that said officer cannot be garnished. In the 
first place there is no provision i.n t he statute permitting the 
ga.rnishment of such officer and· in the next place it is, in my 
view, in legal effect a snit against the state because the necessary 
legal effect of a judgment against the garnishee would be to r e­
quire the payment of funds of the state and the state would be 
the real party in interest and the r eal defendant. It is funda­
mental that the state cannot be sued. in its own courts without 
its consent. 

R espect fully yours. 
N. J. LEE, 

Special Counsel. 

PRACTICE OF MEDICINE-SALE OF PATENT OR PROPRIETARY MEDICINE. 

-Code section 2579 defines who shall be admHted a practi­
tioner and furtl1er provides that' this section shall not be 
construed to apply t o one advertising and selling patent or 
prcprietary medicines. 

T. S. STEVENS, Attoniey, 
Hamhurg, Iowa. 

November 22, 1911. 

DBAR Srn: Your letter of the 17th inst. addressed to the at­
torney general hHs been r eferred to me for reply. 

Your question briefly stated is, whether or not a person who 
travels about the country, reads to her prospective customers the 
questions on the symptom blank and fills in the answers thereto, 

28 
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forwards the hlank to the Des ·Moines office and is advised by a 
physician what remedies to deliver fro~ her stock kept on hand, 
and delivers the same as directed, receives the pay therefor from 
the customer. her profits consisting of the difference between the 
wholesale an~l the retail or selling price of the remedies, is violat­
ing the statute regulating the practice of medicine, and also the· 
!'ltatute requiring pedd! r.rs to procure a license. 

It would Sf'em to he clear that a person so operating would not 
be a peddler within the meaning of our statute. Code section 
2579 undertakes to define who shall be deemed a practitioner, and 
the last part of the section provides that it shall not he construed 
to apply to the advertising and selling of patent or proprietary-­
medi cines. It is not clear from your statement whether medicine~ 
delivered are patent or proprietary. As to such medicines, it 
would seem to he clear that she would have the right to sell them 
in the manner suggested, hnt if they are not patent or proprietary, 
then it would occnr to me that she would be "making the prac­
tice of prescribing or of prescribing and furnishing medicine for-

. the sick,'' within the meaning of the language of lines 3 and 4-
of said seetion, unless in eaeh instance she acts in conjunction 
with a physician who has a license to practice, and hence, would 
only be acting as an agent in furnish·ing and delivering the medi­
r:ines prescribed by him. If the person in Des :Moines who pre-
9cribed the medicine is not a licensed physician, then each is as­
sisting the other in prescribing and furnishing the medicines and 
neither would have the right to do either. 

You will understand that. this department is not authorized t() 
render official opinions to other than state officers, and the above­
is given simply as the pr.rsonal views of the writer, out of courtesy 
to you. 

Yours truly, 
c. A. ROBBINS, 

Assista,nt Attorney General. 

ROAD DRAG LAW F u R'rBRR D1scussED.-

HON. FRANK A. NIMOCKR, 

Ottumwa, Iowa. 

November 23, 1911-

M v DK\R ?lfR. NrnwcKs: I am just in receipt of yonr letter of 
the 22nd inst. acknowledging receipt of my letter of the iOth to 
you in relation to the new· road drag law. 
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I note your criticism of that part of my opinion which r elates 
to the compensation that may be made for the dragging of roads 
and that you dissent from the ·views I expressed. 

From a reading of your '' dissenting opinion'' it is very ap­
parent that you have wholly misapprehended the meaning of 
what I said on this subject. I think the interpretation that I 
placed upon the provision of the new road drag law relating to 
eompensation for dragging is the only one that is tenable and con­
sistent and which gives effect to the intent of the legislature aud 
I am unable to reach any other conclusion. 

You cite various illustrations to demonstrate that the compen­
sation to be paid for dragging under the interpretation of the 
law as you conceive I made is exorbitant. For instance, you say 
that under my interpretation of the law a person in making a 
round trip with the drag on a six mile stretch of road would be 
~mtitled to $6.00 and that under average conditions a man with a 
team of two or three horses conld aecomplish this in: hruf n day 
.and could drag another stretch of road equally long in the after­
noon and thus earn another $6.00, making $12.00 in all. I might 
agree with you that this much compensation for this much work 
is too high but under thB law as I have interpreted it it is abso­
lutely unnecessary to pay the amount mentioned for that amount 
of work. As I said at the outset, you have mis-read what I said 
on the subject. I think you have assumed that I held that the 
trustees were compelled to pay 50c for every mile traveled with 
a drag in the act of rlragging the road. I quote this much from 
the first paragraph of my letter relating to this subject which I 
think succinctly states the rule correctly: 

"The amount tliat can be paid for dragging the roads is NOT 
Tro EXCEED 50c per mile for every mile necessarily and acr­
tually traveled upon the highway whlle in the act of dragging 
the same in accordance with the contract therefor.'' 

You will note that the 50c per mile for every mile of travel 
with t.he drag is the highest rate that the trustees a.re authorized 
to pay for such work but they mny fix it at any sum or rate per 
mile less than 50c. There is nothing in the law under my inter­
pretation of it that will prevent the fownsbip trustees from fixing 
the compensation tha.t may be made for dra.gging the roads at 
10c, or any other rate less than 50e per mile for every mile trav­
eled with the drag upon the highway while dragging the road, 
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etc. With this elastic rnle as to compensation that may be made· 
hy the trustees th e compensation to be made for dragging may 
be fix<.'d tn rnert or fit the conditions in the various localities of 
the state. Ancl there is nothing to prevent the t rustees from fix­
ing different rl:ltes of compensation for dragging the roads in 
the same township. Tinder Pertain c:onditions 25c per mile of 
travel might lw Yery liberal compensation. Under other condi-
1 ions in the sam e tow11ship 40c per mile of travel would not be 
too much. 

I think the error yon fall in, :Mr. Nimocks, is that you assume· 
that the law arbitrarily fixes the compensation whereas the law 
merely fix es the rnaxirnnm amount that the trustees are author­
ized to pay leaving tl1e exact amount to be determined by the 
tr.·ustees in the exercise of their sound discretion. It is my idea 
that the ht w does not fix t he compensation at all until the trustees 
take some action under the law. 

With this furthrr explanation of my views I will ask you to 
read ·again wha.t I said in my Jette~ of ithe 20th and y,ou will 
find nothing thrrein which is in any way inconsistent with what 
I now say nor anything that will necessa.rily have the effect that 
you suggest in your letter. 

I am very i!lad, indeed, if anything I have done or said will 
tend to aid you in your most laudable efforts and I appreciate 
very much your kind words. 

Respectfully yours, 
N. J. LEE, 

Special 001tnsel. 

CouNTY SUPERINTENDENT-DUTIES OF.-It is the duty of the 
county superintendent to sign the certificates of proficiency 
referred to in section 2, chapter 146, acts of the thirty-fourth 
genera.I assembly. 

MYRTLE A. D U NGAN, 

Chariton , Iowa. 

November 23, 1911. 

DE.iR MADA\\'!.: I beg to acknowledge receipt of your letter of 
the 22nd inst. addressed to the attorney general. 

You inquire whether it is your duty as county superintendent 
to sign the certifieatrs of proficiency referred to in section 2, chap-
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ter 146, laws of the thirty-fourth gellt>l'al asscmhly, b1-1sed upon 
examination nn,'ler C"ity snpt>rinteudent of schools. 

The a ttornr.'· g pn :o r a l e:rnnot nffi C" ia lly n<lvise ,vou in n mat kr 
of this kind bnt in this instn11cr I may say in a personal and un­
official ,va.y as a com-tes:v to yon tlrnt it is my opinion thnt it is 
not your duty to sign the CPl'tificates referred to. A pupil may 

bt: admitted to a high school in a school corporation other than 
that of his r esidence npon passing a satisfactory examination 
before the officers, of suC'h high school withont. having a certificate 
of proficiency from tht> county su1wrintendeut, providiDg he com­
ply with the other reqnirements of the statute. 

Respeetfully yours, 
N. J. LEE, 

Special Counsel. 

ScHoor. DISTRIC'l'S.-Tlw secretary of a school board is not pro­
hibited from acting as agent of an insurance company and 
taking risks upon school property, but where the power to 
insure the property is delegated by the board to the secretary 
he would be prohibited from placing th.e insurance with the 
company of which he is the agent. 

l\fa. J. L. CILLEY' 

Independence, Iowa. 

November 25, 1911. 

DEAR Srn: Your letter of the 23rd inst. to the attorney gen­
eral was referred to me for reply. 

You request a.n opinion from this department as to whether 
the law of this state prohibits secretaries and members of school 
boards from writiug fire immra.nce on property belongiug to the 
school district. 

It is my opinion that a member of a school board is prohibited 
from writing insurance upon the property of the school district 
which he represents. It is contrary to public policy to permit 
an officer of this kind to _r epresent more than one in terest in 
transactions where the public is affected.· This doctrine has been 
recognized and upheld by the supreme court of this state in the 
case of Brry vs. Davi.dsrm, 133 Iowa, 688. 
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In the case of a secretary to a school board or of a school cor­
poration it would b€ my opinion that this prohibition :would not 
apply if he did not have any voice or part in the acceptance of 
a bid for insurance or in making the contract for insurance. But 
if the hoard had delegated the duty and authority to the secre­
tary to provide insurance upon school property I would think 
under such circumstances the secretary would be prohibited from 
placing the insurance with a company of which he was the agent. 

Yours very truly, 
N. J . LEE, 

Special Co,unsel. 

REGISTRATION OF BREEDING CATTLR-An animal once registered 
under chapter 100. acts of the thirty-fourth general assembly, 
need not be re-registered but subsequent certificates of sound­
ness may be required. 

A. R. COREY, ACTING SECRE'l'ARY, 
Depar·trnent of A{wiciilt11.re, 

Des Moines, Iowa. 

November 25, 1911. 

DEAR Sm: Your letter of the 21st instant addressed to the at­
torney general has been referred to me for reply. 

You call attention to chapter 100 of tl1e acts of the thirty-fourth 
general assembly, and quote from section 4 thereof, as follows: · 

'' Where certificates of registration have heretofore been 
issued by the state board of agricultlil'e an additional certificate 
of registration shalJ not be r equired, but application for ~er­
tificate of soundness shall be made as herein before provided. '' 

Also from sect ion 2 thereof, as follows: 

'' The owner and keeper of each and every stallion or jack 
over two years old kept for public. service or for sale, exchange 
or transfer shall between the dates of January first and April 
first of each year after their first registration make application 
for the renewal of the certificate in the form and manner as 
above described. '' 

And then say : 

"The point I_ wisl1 to raise is whether we will be obliged to 
issue state certificates to stallions that already have a state 
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certificate i~sned nncler th t> old law on ont> of the re~istry 
certificates from the above named Pere heron rompa.ny." 

I am of th e opinion that the laug-nage quoted from sertion 4 ren­
ders it. unnecessa1·y for the owuer of a stallion regist~red under 
the old law to procure another eert ificate of enrollment under the 
new law, and that the reuewal certificate refe rred to in sect.ion 2 
of th e act is the annual certificate of sonndne!'.-S mentioned in sec­
tion 1 of the act , and not the original certificate of enrollment. 

Hence, it follo-ws that all that is required is, that the animal be 
once properly enrol1ed, under either the old or new law, and that 
annual certificates of soundness are thereafter required in either 
case. 

Yonrs respectfully, 
c. A. ROBBINS, 

Assistamt Aftoniey Gen eral .. 

AUTOMOBILES-PROVJSIONS CONCERNING THE OPERATION OF DIS­

CUSSED. 

HON. JOHN F. READY, 

Fairfield, Iowa. 

November 25, 1911. 

DEAR SrR: This will acknowledge the receipt of your letter of 
the 23d inst. to the attorney general, which is referred to me for 
reply. 

You request the opinion of the attorney general upon a number 
of questions arising- under chapter 72, acts of the thirty.fourth 
general assembly, in relation to motor vehicles, which I note as 
follows: 

1. Does the law as .contained in this section i 20) impose upon 
the operator of a motor vehicle any duty other than the duties im­
posed upon all users of the highway~ 

2. Can an operator of a motor vehicle on the public highway 
under this see1-ion be guilty of operating in a careless and impru­
dent manner if he does not attain a rate of speed 10 excess of 
twenty five miles an hour 1 

3. Is it incumbent on the state to prove that a person has 
operated a motor vehicle at a rate of speed in ex.cess of twenty-five 
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miles an hour before the operator of a motor vehicle can be found 
guilty of operating his vehicle on the public highway in a care­
less and imprudent manned 

4. If a person operating a motor vehicle attain a rate of fifteen 
miles per hour upon a business street in a city and upon which 
street at said time and place there_ were several · vehicles drawn 
by horses and said motor vehicle pass within two feet of a team 
which team became frightened upon the approach of such motor 
vehicle and before the same had passed and before the said motor 
vehicle had arrived opposite to the team the operator of said motor 
vehicle claiming that he did not see any other such vehicles on the 
public highway, not even the team which became frightened at his 
automobile, and the driver of said team gave no signal and the 
automobile did not stop not· slow down and one of the horses 
frightened by the automobile in its endeavor to escape was killed, 
would suP.h state of facts he a violation of the provisions of sec­
tion 20 of chapter 72, aets of the thirty-fourth general assembly 1 

5. Do the provisions of section 20, chapter 72, acts of the thirty­
fourth general assembly, make it the duty of the operator to exercise 
vigilance and attention and that he is bound to know and see other 
users of the public highway who are traveling upon the said high­
way at the same time and place as is the automobile? 

6. Is it your opinion that under the provisions of said section 
20 and viewing it from a criminal standpoint that it is within the 
province of a jury to determine whether the person operating a 
motor. vehicle has been guilty of uot carefully a.nci prudently 
operatrng the same and is therefore guilty of carelessness and 
negligence and impruden ce in operating a motor veh icle? 

7: Can 11 pers_on ~mder section 20 be guilty in operating a motor 
vehicle on a public lughway carelessly and imprudently in any man­
ner other thm1 the rate of speed at which the automobile is operateJ 1 

8. \~That iu your opini{rn, is mt"ant by the clause "at a r ate of 
speed so as not to injure t he property of another " etc 'I D 
• • ' • • (}(>,S 

~t mean th at a rate of speed less than twenty-five miles per hour 
is not such a rate of speed as to injure the property of anoth 
or the life or li~b of any person or does it mean that any ra:: 
of speed dependmg upon the time and place and other circum­
Rtances taken in connection with said rate of speed may determine 
the fac~ as to. whether the speed is so as to injure the property 
or the hfe or limb of another person and this regardless of whether 
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the rate of speed is under or owr twent~·-fr;e miles an honr. lt is 
understood that in all of these cases injmy to a person or prop­
er1:y of another is supposed to have taken plac•e. 

It is my opinion that. ,\'Our first question should be answer<' rl in 
the negative, with this qualificat ion of the general rnle whie.h wonh] 
apply, that if one operates a motor Ychi1·le at a g-reater rnte of speed 
than twe11ty-five mil es an hour this statute makes it presumptive 
evidence of negligence. Sncl1 presumption would not apply to 
users of other vehicles aud if some other vehicle were drive11 npon 
the highway at a greater rate of speed thau twenty-fi_ye miles an 
hour and such speed as to that vrhicle nnder all the facts bea ring 
upon the transaction were uegligent. that fa ct would hnve to be 
proved by the person pl e11cling th e negligence, wl1 ereas in the case 
of a motor vehicle the fact that rmch rate of speed did not amount 
to negli gence nnder all the circumstances would have to be pleaded 
and proved as a defense. Otherwise, I do not see that any clif­
ferent rule as to ca r e and prudence is laid down in a.uy section of 
this a.ct as to motor vehicles than obtains generally as to other 
vehicles and users o.E the public higbw11 y. 

Your second question shonlcl, in my opinion , he answered in 
the affirmative. Negligence in operating a motor vehicle doe,; not 
necessarily consjst. in driving .a motor vehicle at an 'exceRsive rate 
of speed. A great many things might have to be cnnsiclcr·ed in 
determining whether a persou is guilty of negligence under this 
section. Other provisions of this lllw r equire the operators of such 
vehicles to observe certllin precautions which I need not point out 
here. Section 20 of the act enjoins upon the operator of a motor 
vehicle to drive tlie same in a careful and prudent manner on the 
public hi~hways. A failure to exercise such care and prudence 
would arn0trnt to nrgligence. The rate of speed might be very low 
and yet if the driver exe~·cises no care or prudence as to stoppin~ 
when requested or in passing or attempting to pass other vehi cles, or 
in crowding in between vehicles, or in doing a numher of other 
things, he might still be guilty of negl igence under Rection 20. 

What h11s been said in 11nswer to the fil'St two questions serves 
as an answer to your third question. 

Upon the state of facts set forth in your fourth question I cannot 
express an unqualified opinion. 'l'he facts you recite do not raise 
a legal question but rather one of fact which, under the law, would 
come within the province of the jury to pass upon. Moreover, the 
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statement makes no reference to a nnmber of other things which 
the law ei ther requires or p1'ohibits in the use of such vehicles. 
Certain requirements are made as to breaks, signals, bells, 
lamps, etc'. 

I answe1· your fifth question both yes and no. It is the duty of 
the operator of a motor vehicle to excerise a certain d egree of 
vigilance and attention. But on the other hand I do not under­
stand the Ia.w to mean that he is bound at his peri l to know and 
see other users of the public highway who are traveling upon the 
same at the time and place he is using it. In other words, I do 
not underst.;md that one who drives a motor vehicle upon the high­
way insures others against injury or damages that may be _caused 
by him or his vehicle. 

I answer yonr sixth q11estion in the affirmative. As to whether 
a person is negligent is, as I have suggested, very largely a question 
of fact. 

Your seventh question I have already answered by what I have 
said in answer to some of the fo1'egoing questions. It should be 
answered in the affirmative. 

In view of what I have said above it makes it unnecessary to 
s1ty anything furth er in answer to your eighth interrogatory. 

Your friend, 
N. J. LEE, 

Special Oo1msel. 

RoAo DRAGGING-COMPENS,\TlON FOn.-Compensation for dragging 
the roads is to be fixed by the trustees but not to exceed fifty 
cents per mile necessarily and actually traveled while dragging 
the roads. 

Mn. S. U. MusSETTER, 

Victor, Iowa. 

November 27, 1911. 

DEAR Sm: Your letter of the 25th inst. addressed to the attor­
ney general waS" referred to me for reply. 

You request an opinion from this department as to what com­
pensation is to be made for dragging the roads under the new road 
drag law. You say some townships have been paying 25e per mile 
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each way or 50c for a round trip. while the township yon Jive in 
bas paid 50c each way or $1.00 for the rouud trip aud you inquire 
which is right . 

The attorney genera l (:'llnnot officially arlvi~c you in this ma.t.ter 
but in this instance I may say in a personal way, because of the 
great :importance of tl1e snbj ect you write a.bout, tJJ.~1.t this que&­
tion has been propounded to this department a number of times and 
I have uniformly held that the compensation to be made for drag­
ging is to be :fixed ·by the township trustees at a rate not in excess of 
50c per mile for each mile necessarily and actually traveled with 
the drag upon the publie higl1way while dragging the same in 
accordance with the contract therefor, which will not include 
travel in going to or from the place where the work is done. It 
is entirely discretionary with the trustees, therefore, whether the 
compensation is 50c a mile or any other sum less than that rate 
or :figure. The la.w does not fix the compensation at all except 
that it fixes a limit above which the trustees may not go. 

Applying this interpretation of the law to the facts you set forth 
I would say that the township in your county which paid 25c per 
mile each way, or 50c for a round trip, and your own township 
which paid 50c per mile each way or $1.00 for the round trip, 
are both within the law if such compensation in each case was 
determined by the township trustees. 

Respectfully yours, 
N. J. LEE, 

Speciai 001msel. 

1\foTOR VEHICLE Ro.\D FuNo-How UsEo.-The county motor 
vehicle road fund created by section 33 of chapter 72 of the 
acts of the thirty-fourth general assembly may not be used 
for cutting down hills and making fills , but may be. ~sed for 
crowning, draining, dragging, graveling or macadam1zmg and 
for building permanent culverts. 

DR. J. w. LACDER, 

Afton, Iowa. 

November 29, 1911. 

DEAR Srn: Hon. W. W. Morrow, Treasurer of Stat~, referred 
your letter of the 27th inst. to him to this department with request 
that the question you submit be answered. 
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The matter you want determined is wh ethrr any part of the 
county motnr vehi cle road fund created by chapter 72, laws of the 
thirty-fourth general assemhly, may be used by the board of super­
visors for grading public highways by cutt ing dowu elevations and 
hills an<l moving the <lirt and fillin g in any other piaces in the road. 

Section 33 of t he act r eferred to provides that the county motor 
veh ic le road fund shall be expended for the following purposes 
only: The e1·owniug, draining, dragging, graveling or macadam­
izing of publie highways outside of the limits of cities and towns 
and for building p ermanent culverts on such highways. 

It. seems to m e from the statement you make that the work or 
improvement described in your question is not embraced within 
any of the things or improvements that are authorized to be done 
with this road fund . Of course, in crowning or draining a public 
l1ighway it may be necessary to do some cutting and filling but 
that is merely incidental and not the chief object. In draining a 
low stretch of road it might be necessary to go t hrough an elevation 

· for a proper outlet and if the draining is done by open ditches 
there would be no objection to removing the dirt and depositing 
the same at proper places in the highway, and so in constructing 
open drains along the highway outside of the traveled portion the 
ca.rth excav11tcd could be seraped or (lragged along the highway 
without being in violation of the provision of the statute quoted. 
L ikewise in crowning a highway it may be necessary to do some 
c~tting and filling but as suggested the cutting and filling is in­
cHl ental to the main thing to be accomplished. I do not think 
the legislature intendP.d that any part of the county motor vehicle 
rond_ fund should h e devoted to the pnrpose of gr~ding the road. 
I thmk the county road fund is designed for such purposei; very 
largely. . 

Respeetfully yours, 

N. J. LEE, 
Svecial Counsel. 
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1MPROVE ~'1.ENT BoJ:1ms- CuNSTI'IT'r1 0 N.\L LD11T OF l:s:1,EBTF.n:-.1Ess. ­

·w1i erc improvement: bonds are issued pll'dgi11g 1 he fonds 
di,·erted from cer taiu sources ratlwr t.han the general credit 
of t he stat e the same are not to bl~ takt•11 into ac(·ount as an 
indebtedness . of the state iu determining when the ronstitu­
tio11al limit of indebtedneS'S has been reaehed. 

HON. JOI-IN L . Br .EAKLY, 

-! 1tditor of State, 
State House. 

Non'mber 2!}. l!Hl. 

DE,\R Sm: Your commonication of recent date addressed to the 
-attorl1(,y general requesting his opinion as to whether or not. munic­
ipal improvement. bonds issued under the provisions of sections 
830, 894 am1 912 of the eode should be taken into account in deter­
mining the constitutional limit of indebtedness as fixed hi section 
741-v, stipplement to the code, 1907, was referred to me for reply. 

I have examined the provisions of the statute yon refer to and 
it is my opinion that bonds of the character you describe should 
not be taken into account in determining the constitutional limit 
of indebtedness as fixed by section 741-v of the E>'llpplement to the 
code, 1907. 

Section 912 of the code provides that any city may anticipate 
1he collection of the taxes authorized to be levied under sections 
.830 and 894 of tlle code and to that end ma.y issue certificates or 
bonds and that such certificates or bonds and the interest thereon 
ghall be secured by said assessments and levies and shall be payable · 
·only out of the funds pledged to the payment of the same, to-wit, 
the taxes that may be levied under the sectio~s just referred to. 
Jt is cleai' from this language that the city in issuing such bonds 
is not authorized to pledge the credit of the municipality, nor is a 
.debt created against the municipality when such bonds are issued 
in accordance with said provisions of the sta.tute within the mean­
ing of the constitutional provision limiting the amount of indebted-
11ess which municipalities may incur or within tlie meaning of said 
section 741-v of the supplement to the code, 1907. 

These views are supported by our supreme court in the opinion 
Tendered in the case of Gorey vs. City of Ft. Dodge, r eported in 
the 133 Iowa, page 666. 

Respectfully yours, 
N. J. LEE, 

Special Counsel. 
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CoNST.<\BLES-DuTIES OF.-lt is the duty of a constable to serve all 
warrants or notices directed to him by or from any lawful 
authority and he may not select the profitable items and refuse 
the unprofitable. 

C. H .. JonNsON_, f'onstable, 
Burlington. Iowa. 

November 29, 1911. 

DEAR Srn: Yours of yesterday addrrssed to the attorney general 
has been referred to me for r eply. 

Your <Jnestiou briefly stated is whether or not you are obliged 
to serve Ol'iginal notices placed in your hands as constable when 
tl1e cost of transportation to the place of service exceeds your com­
pensation for the service to be rcmlered. 

Code section 579 provides: 

" Constables shall serve all ·warrants, notices, etc., directed 
to them, by or from any lawful authority and perform a.Jl othe1· 
duties now or h er eafter required of them by la,v." 

As I view it , the Jaw would not permit you to select the items · 
of business whieh wer e profitable and turn down those which wer& 
unprofitable and that you should either perform the duties of the 
office as a whole or if unwilling to perform them for the compen­
i;;ation provided hy Jaw then your remedy would be to resign the· 
office. 

Hence, it fnllows that your inquiry must be answered in the 
affirmative. 

Yours very truly, 
c. A. ROBBINS, 

Ass-isfrint Attorney General. 

DRAINAGE DISTRICTS-ASSESSMENTS PAYABI,E IN INSTALLMENTS.­

Where a drainage district is established under chapter 68 of 
the acts of the thirtieth general ass-embly as amended, the 
property owners assessed for benefits are entitled to the privi­
lege of paying their assessments in ten equal annual install­
ments. 

I-ION. w. T. OAKES, 

Clinton, Iowa. 

December 1, 1911. 

DEAR Srn: Your communication of the 27th ult. to the attorney 
general was refer1·ed to me for reply. You request an opinion 
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from this department upon the follo\\·ing ,;iatl' of fads as I gatht'r 
them from your letter: 

A drn inage district was established in your county some time 
prior to the present yeat· under what is known as the new drainage 
}aw, being chapter 68 of the acts of the thirtieth genera.I assembly, 
together with amendments thereto, but that. no assessment has been 
levied as yet for the cost of constructing the drainage improve­
ments therein and to defray all other costs and expenses connected 
with said pror.e€ding. Some of the owners of property within 
said drainage district are clesirous of availing themselves of the 
privilege of paying their assessments in_ ten equ~l annua~ install­
ments and to that end are willing to sign a written waiver and 
_11greement as provided in section 1989-a-26 of the supplement to 

the code, 1907. 

The question you propound upon the foregoing facts is whether 
the 01,.vners of property within · said drainage district whose lands 
are assessed for benefits are entitled to the privilege of paying their 
assessments in ten equal annual installments as set forth in said 
section 1989-a-26 of the supplement to the code, 1907, upon their 
-signing the written waiver and agreement mentioned in ~aid sec-
1ion or whether they are required to pay the whole of then· assess­
men,ts at on e time as soon as they are levied and are due and pay­
able, or at best pay the same. in three equal installments in the 
manner specified in· section Hl89-a-12 of the supplement to the 
<f\ode, 1907, as amende,1 by section 11 of cha.pter 118, acts of !he 
thirty-third general assembly, and as- further amended by section 
5 of c11apter 87, acts of the thirty-fourth_ gene~al ass_embly, the 
board of supervisors being willing to provide for t_he 15:3uance. of 
the drainage improvement certificates as proviJed m said secti~n 
1989-a-26 of the supplement to the code, 1907, and to grant t? sa1d 
property. owirnrs the privileg.es mentioned in said section if the 
same are lawful under "the circumstances and facts set forth. 

From a reading of vour letter it appears to me that you assume 
that section 5 of ch~pter 87, laws of the thirty-fo~rth general 
assembly, in so far as it relates to the pa.yment of Jram~~e assess­
-ments in installments repeals and supersedes the prov1s1ons and 
-privileges contained in section 1989-a-26 of the. supplemen~ to th_e 
code 1907. with reference to ·the signing of waivers as to illege.h-

t . '. 1· t. to drai·nacre proceedin= by property owners and · Ies ln re a !On · o ew , f 
paying drainage assessments in installments, and further that 1 
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the owners of property within the drainage district in your county, 
with r eference to which your inquiry is made are entitled to the 
privileges and benefits mentioned in said section 1989-a-26 of the 
rmpplement to the code, 1907, it would be solely because of the 
fact that the said drainage proceedings were instituted and said 
drainage distri ct established and the contract for the improvements 
tl1Prr-•in Jet prior to tlw adoption of said section 5, rhapter 87, hy 
the thirty-fourth general assembly. If this were the only theory 
upon which it could be claimed that such property owners were 
ent itled to the privileges and benefits contained in section 1989-a-26 
of the supplement to the c:ode, 1907, I cou ld not agree with your­
eondusion. I think, however , there is no question but what the 
ownc1·s of property within the drainage district in question who 
have been assessed for benefits on account of the construction of 
drai nage imi1rovements there in are enti11 ed to pay their assessments. 
in ten equal aunnal installments, providing they execute the written 
·waivel' and agreement within th e time and in the manner specified 
iu said section 198B-a-26 of the supplement to t he c:ode, 1907, and 
provided further the board of supervisors authorize the issuance 
of impr·ovement certifi cates as authorized in the section of the: 
statute last mentioned. 

I rca c;:h this conelusion hecause in my view said section 5, chap­
ter 87, laws of the thirty-fourth general assembly, does not repeal 
or supersede t he provisions of section 1~89-a-26 of the supplement 
to the code, 1907, authorizing the board of supervisors to provide 
for the is,mance of improvemen t certificates and giving to prop­
er ty ow11e1·s th e privilege of paying their drainage assessments in 
ten equal annual installm ents upon th e signing of the waivers and 
agrecme!1ts mentioned therein. I see no inconsistency or conflict. 
in the prl1visions in the respective sections of the statute just 
referr ed to but, on the other hand, they appear to me to be entirely 
consistent an~ r econcilable. There is no .language in chapter 87, 
laws of the tlurty-fonrth general assembly, whjch expressly r epeals 
any portio~ of section 1989-a-26 of the supplement to the code, 
19()7, and 1f any pal't thereof sho~1ld be held to be l'epealed it 
would ue hy i111plication. Hnt as I IH:1ve suggested, I ean see no 
~onflict between the provisions of that section and any language 
m ch~pter 87, ~cts of the thirty-fourth general assembly. It is 
one of the cardmal rules of statutory construction that repeal of 
statutes by implication is not favored by the courts. It is another 
familiar rule that all statutes and parts of statutes relating to the 
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same subject matter must be read and construed together and all 
given equal force and effect, if that is possible. 

Section 5, chapter 87, acts of the thirty-fourth general assembly, 
provides that if the owner of any land within the drainage district 
which has been assessed for benefits shall, within twenty days from 
the date of the assessment, waive all the irregulaJ.•ities and illegali­
ties in connection with the making of the assessment upon his 
property and shall promise and agree in writing to pay his assess­
ment in consideration of t.he right to pay his assessment in install­
ments, that he shall have the right to pay his assessment in three 
equal installments at certain stated times. There is no provision 
made for the issuance of improvement certificates when such a 
waiver and promise arc made and if we look to the language of 
said section 5 alone the board of supervisors would be without 
authority to issue such certificates. It seems that if it was the in­
tention of the legislature to take away the authority to issue im­
provement certificates in connection with drainage improvements 
it would have adopted a more direct and certain method of repeal­
ing the provisions in the law which theretofore authorfaed the 
issuance of such securities. 

The general theory and rule of the law relating to the establish­
ing of drainage districts is that all assessments are due and pay­
able at the time they are levied and the provisions giving to the 
property owners the privilege of paying in installments are ex­
ceptions to the general rule. The tp.ought upon which is based the 
provision in section 5, chapter 87, laws of the thirty-fourth general 
assembly, as to paying drainage assessments in three installments 
is that the property owner ought not to be required to P.aY the 
entire amount of his assessment until the drainage improvement 
has been constructed, because the t imes of payment are fixed with 
reference to the different stages in · the building of the improve­
ment. Until the drainage improvement is completed he derives no 
benefit from the same and actual experience has sliown that often­
times land owners.have been required to pay the full amount of 
their assess:ments in cash for a considerable time before the im­
provements upon which ·they are based are completed. 

The legislature saw fit, however, to impose upon the land owner 
the signing of a waiver as to 'illegalities in connection with the 
drainage proceedings as a condition upon which he might have 
this privilege. I presume the thought was that those who contest 

29 



450 REPORT OF ATTORNEY-GENERAL 

such proceedings in cou r t ougl1t not to have the privilege and 
furth <'r, that imposing such conditions would tend to discourage 
litigation. As to whether this is a sound policy I express no opinion. 
But the pr·ivilcge of paying such assessments in t en equal install­
ments is quite another tJ1ing and it seems to me is a much more 
valuable right :rnd privilege than the one just discussed and, as l 
have already imggcsted , I can see no c~nflict or inconsistency be~ 
tween the two provisions. 'l'hat the legislature did not intend by 
any language in s1-1id section 5, chapter 87, laws of the thirty-fourth 
gen eral assemhly, to repeal the provision in section 1989-a-26 of 
the supplement to the cod~, 1907, with reference to payment of 
drainage assessments in installments, is furthe1· supported by the 
fact that the legislature retained the clause in section 1989-a-26 of 
the supplement to the code, 1907, as amended ·by section 11, chap­
ter 118, laws of the thirty-third general assembly, which provides 
for t h e reduction of rate of interest upon drainage assessments to 
correspond to the rate of interest which drainage improvement 
certificates or bonds bear. This language contemplates that such 
drainage securities may be issued but, as we have seen, no authority 
for their issuance is found in section 5, chapter 87, laws of the 
thirty-fourth general assembly.' We must look then to section 
1989-a-'26 of the supplement to the code, 1907, for authority to 
issue rnch securities. 

Respectfully yours, 
N. J. LEE, 

Special Ooit.nsel. 

MINE FoR.EMEN--NuMBER REQUlRED.-One mine foreman is re­
quired for each mine where five or more persons are employed 
unde·rground. 

HON. R. T. RH?S, 

Ottumwa, Iowa. 

December 4, l!Hl. 

DEAR Srn: Your communication of the 25th ult. to the attorney 
general requestiu~ his opinion on the question propounded by you 
was referred to me for reply. 

I quote from your letter as foUo,vs: 

'' Two certain coal mines in this district are situated about 
onl' mile apart. Owned and operated by the same company. 
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About thirty-five men are em ployed in one and a.bout twenty. 
five in the other. One certified mine foreman is employed to 
look after both mines. The said mine foreman makes an in­
spection of both o.f the mines at least once each day. In a case 
like the above or, in mines where five or more persons are 
employed underground do not our m.ining laws require the 
operator to employ a certified mine foreman for each such 
mine~'' 

In my opinion the question you submit, upon the facts set forth, 
ought to be answered in the affirmative. While there is no state­
ment or language in the law bearing upon the subject of mines 
and mining which expressly says in so many words that each mine 
employing five or more persons shall have a foreman yet it seems 
to me that all the laws upon our statute books relating to this 
subject are predicated upon the assumption that not only is it 
essential for the safety and welfare of persons working in mines 
that a foreman be empl-Oyed but that a mine foreman having the 
qualifi<mtions prescribed by ·law shall be employed in every mine 
where five or more persons are employed. Section 42, chapter 106, 
acts of the thirty-fourth gei:ieral assembly, defines the term ." mine 
foreman'' as used in tha.t chapter and in the law of this state to 
mean one. who is in charge of the underground workings or depart­
m:ent of the mine, or any part thereof, either by day or night. 
Section 41 of the same chapter enumerates some of the duties of a 
mine foreman. Section 2489-a of the supplement to the code, 1907, 
as a.mended by chapter 146 of the thirty-third general assembly 
and by chapter 106 of the thirty-fourth general assembly, prohibits 
any person from discharging the duties of mine fore.man without 
holding a certificate of competency. These provisions in the law 
all support the conclusion . announced. 

It is my understanJing that one of the chief purposes in employ­
ing a mine foreman is to afford safety and prote.ction to those 
employed in mines. It is the duty of the mine foreman to examine 
and inspect the mine and all the machinery and apparatus therein; 
he is required to keep constant watch against dangers to those em­
ployed in the mine and to provide against them. In order that this 
duty be performed. properly it would seem that he should devote 
all of his time in one mine. If a person were permitted to discharge 
the duties of mine foreman for two or more mines it would lessen 
the precautions and safeguards designed by law for the minel'8. 
It is well known to those who are familiar with th~ operation of 
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mines that conditions as to safety may change very suddenly. A 
mine may be in the best of condition at one moment and in the 
next be unsafe. A fire might break out unexpectedly; passage­
ways may be suddenly blocked and a number of other things might 
happen unexpectedly which would subject those working in the 
mines to great ·hazards. It is in such emergencies that a mine 
foreman is needed most. It is not to be expected that all those 
who work in th e mines are familiar with all the conditions that 
obtain nor would th ey know what to do in cases of emergency 
but would rely upon the knowledge and judgment of the foreman, 
who is authorized to hold bis position because of the superior 
knowl edge and experience he has in such matters. 

While I think there can be no question as to the correctness of 
the views expressed, I might suggest that if there should be any 
doubt in the matter the law of this state gives ample authority 
and discretion to the state mine inspectors to give such directions 
and orders looking to the safety of mines and for the protection 
of those working in mines as they deem proper and if the fact 
that the owner of a mine or person operating the S'ame did not 
provide a mine foreman at all times should enhance the danger to 
t.hose working in a mine or make a mine more unsafe the mine 
inspector would have the authority and power to make the proper' 
orders and rulings to insure the safety of those employed in the 
mine. 

Respectfully yours, 
N. J. LEE, 

Special 0011.1nSel. 

MARRIAGES-WHO MAY SOLEMNIZE.-A minister of the Methodist 
Episcopal Church who bas severed hiS' r_elation with that cbureh 
and united with the Presbyterian Church may perform a mar­
riage c-eremony in accordance with the usages of the Presby­
terian Church. 

REV. HARRY N. POSTON, 

Nodaway, Iowa. 

December 5, 1911. 

DEAR Sm: Your letter of the 4th instant addressed to Attorney 
General Cosson has been referred to me for reply. 

You state that you were previously an ordained minister of the 
Methodist Episcopal Church for four years, that you withdrew 
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.from that church and united with the Presbyterian Church. and 
that you are at this time a regular pastor stationed at Nodaway. 
but that you will not be r eceived into full relation until the regular 
session of the Corning Presbytery, April next, and propound the 
following inquiry : 

'' In the meantime, will my former ordination give me the 
legal right to perform a marriage ceremony Y" 

Code section 3145 provides: 

"Marriages must be solemnized ( paragrapl1s 1 and 2 omit­
ted ) by some minister of the gospel, ordained or licensed, ac­
cordi11g to th e usages of his denomination ." 

The words "his denomination" used in this section doubtless 
refer to the denomination to which the minister holdS' at the time 
he performs the marriage ceremony, and having renounc·ed your 
allegiance to the Methodist Episcopal Church, you would no longer 
have the right to perform the marriage ceremony as a minister 
of the gospel of such church or denomination. However, I take it 
from your statement that you have at least been licensed to preach 
the gospel according to the usages of the Presbyterian Church, 
and even though you may not have been fully ordained as a miniS'­
ter of such church, yet the statute only requires that you be 
either ordained or licensed, and that if licensed, even though not 
ordained, I think you would be authorized to solemnize the m.ar­
riage ceremony in accordance with the usages of the Presbyterian 
Church. 

Yours very truly, 
C. A. RoBBINS, 

Assistwnt Attorney General,. 

SuPERINTENDF.NT OF DRAOGING-\VHO ELIGtBLE.-A superintendent 
of dragging must be a resident of t~. township or of a city or 
t.own within the sub-township. 

L. W. COLEMAN, Town.qhip Clerk, 
Iowa Falls, Iowa. 

December 6, 1911. 

DEAR Srn: Your letter of the 4th inst. addres!>ed to the attorney 
general was referred to me for rep_l1:. You pro~ound two ques­

. tions upon which you request an opm1on from this department: 
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11 1. .As to whclh e,· the township trustees may appoint a 
person a superintendent of dragging who resides in a town~ 
i;. hip u·hieh is wholly su rrounded by Lhe township for which 
it is proposed to »ppoint him as such superintendent. 

" 2. Are the tow 11s!Jip trust ees requir J to appoint a per­
son as superintendent of dragging w ho in t heir ju,dgmP.nt is 
not fit for th e position, if they are unable lo induce a person 
who in their judgment is suitnble for the position to accept the 
same.'' 

'fhe township trustees would not have the authority to appoint 
a person as road s uperint ndent who res ides in another township. 
The sttttute proviJes thut the superintendent of dragging shall be 
" resident of the township or any city or town within said town­
shjp, The term '' town'' os here used means incorporated town 
und does not hu ve reference to nor would it include township. 

With reference to your second question it is my opinion that the 
truste s are not required to appoin t a man as superintendent of 
dragging unless he is a suitable person for that position. Or, put­
ting it in anoth er w11y, they wou ld not be justified in selecting one 
who jij in the ir opiniou unfit. S uc:h disquali6cat"iou 1 however, must 
exist in fact and could not he resorted to us ii mere subterfuge to 
uvoid complyiug with th Jaw in respect of selec ting such officers. 
The low does not soy just whuL the qualificatious of a road super­
inteuJenl shall be ,rnd wl1 e11 we say that the trustees need not 
select u mnn who is unfit it must be understood that it has reference 
to such n persou as wou ld not perform the duties perta ining to the 
office o[ superintend ent u[ dragging and that this would be appar-
c- nt to I he trust ees. 

Respectfully yours, 
N. J. LEE, 

Special C01,nsei. 

INCO MP.\TIBLE OF'FI CES.- The offices of city couucilma.n nnd county 
superviso1· are incom1 atible and boLh may not be held by the 
snme person ut th snme time. 

December 6, 1911. 
~JR. J . S. FISK. 

Guthrie Center, Iowa. 

DE.\R SIR: Your lette r of the 5th inst . addressed to the attorney 
general was referred to me for reply. 

. I 
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You r ~q uest 1111 opinion from this drpnrtmPnt. fi rst. whethrr the 
same person nt the s11m time nm~' hold the offi re o f ri ty ronnr il111an 
of a city and that of n rn embC'r of the hoard nf supen ·i sors nnd. 
second. whether t he rul es of the slat e honrrl of health apply to 
your Pity. 

H i-s my opi11io11 thnt your fii-st <111estion sl10111<1 he nnswerecl in 
the neg:uh·e and y11L11· f.;Cennt.l in th e nftfr 111 ntiYe. 

In rny \'iPw the offirrs or c ity cou1wilmnn an d rounty supervisor 
are incompatible u11d er the r11Jc,s of th e com mon lnw nnd mny not 
be held h~· th e sR me prrson nt th e s1rn1 c t im e nnrl the ncceptance 
of one o[ said offi ces whil e holding the other hn s t he effec·t of at 
once creat ing a v;] eancy in the fi rst ofTicc. 

If I !1Hcl the tim e l Ucli e,·e I could cite a num ber of instances 
where th duties nf th e two offices wo11lcl con fli ct or where one of 
the offi ces wcmld be s11 ho rdi1rntc to th e other. 

Respec tfully yours. 
N. J. LEE. 

Special C01u1-Sot. 

Co-l NSURANCE.- Each separate bui lding insured is a sepa rate risk 
within the meani ng of chapter 79, acts of the thirty-fourth 
genera l assem bly, providing for co-insurnnce on risks of 
$25,000 or over . 

December 7, 1911. 
FT. MADISON REALTY Co., 

Ft. Madison , Iowa . 

GENTLEMEN: Yours of the 5th instant addressed to the a1torney 
general lrns been r eferred lo me fo r r eply. 

Your q 1.1estion, briefiy stat ed, is, whether or not ·several school 
buildi ngs may be insured in one policy in order lo make the amount 
~ufficient to ha\·c co-immrance applied. 

Chapter 79, nets of Lh e thirty-fourth general assembly, provides: 

" That upon the written request of any person desiring in­
suran ce, a rider providing for co- insu rance may be attached. 
to and become a part of th e policy, but in no asc shall such 
rider apply to dwellings or farm property, nor to any ri1k 
where the totul vu.Jue of the property to be insured is less than 
twenty-five thousand dollars." 
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Each separate building is a separate "risk," within the meaning 
of this section, and hence, it follows that co-insurance cannot be 
applied to any building or risk where the total value of the same 
is less than twenty-five thousand dollars, and that the values of 
several buildings, even though belonging to the same owner, cannot 
be added together and all treated as one risk for the purpose of 
obtaining co-insurance_ 

Yours truly, 
0. A. ROBBINS, 

Assistant Attorne'!I General,. 

TAXATION.-Omitted property may be asgessed for taxation by the 
county · treasurer. 

MR. LOUIS E. FAY, 

Clinton, Iowa. 

December 7, 1911. 

DEAR SIR: Your letter of November 17th addressed to the attor­
ney general has been referred to me for reply, . and I have been 
unabfo to. give the same sufficient investigation to enable me to 
answer until this time. 

You refer to the suggestion that the treasurer should assess the 
bank stock to the individual owners of the property as omitted 
property, and ask, '' Can you see any harm in the assessment by 
the treasurer 1 '' 

As a general proposition, I think that in view of all the circum­
stances, the treasurer might list the property as having ·been 
omitted. 

. Our supreme court has held that the taxing officers may use any 
means at their command in assessing national bank stock to arrive 
at its actual market value, and they are not bound by the book 
value, but may ascertain its actual value the same as any other 
tangible property. 

First National Bank vs. Estherville, 136 Ia., 203. 

An assessment of such stock as omitted property was upheld by 
our supreme court in the case of Judy vs. Beckwith, l33 Iowa, 252. 

As I understand it, the only question involved is, with reference 
to the tax for the year 1910, and if this be true, then there is ample 
time to assess the property as having been omitted after the deter-
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mination of the suit now pending, and it may be determined that the 
assessment already made is legal, or at least that the parties are 
€Stopped from setting up its illegality. 

I am enclosing a copy of this letter to l\fr. Oakes. 

Yours very truly, 
C. A. ROBBINS, 

Assistant Attorney General. 

CITIES AND TowNs.-Cities of the first class may not levy the five 
mill tax for fire fund provided for by code supplement sec­
tion 716-a as amended by chapter 43 of the thirty-third gen­
eral nssembly. 

lvI. J. MITCHELL, City Soticitor, 
Ft. Dodge, Iowa.. 

December 7, 1911. 

DEAR Srn: Your letter of the 6th instant addressed to the 
attorney general has been referred to me for reply. 

Your question, briefly stated, is: Whether or not tl1e city of 
Ft. Dodge (a commission plan city with a population exceeding 
15,000} is authorized to levy a tax for a fire fund under the provi­
sions of code supplement section 716-a, as amended by chapter 43 
of the acts of the thirty-third general assembly. The code supple­
ment section above referred to provides: 

'' That any city of the second class may levy a tax in any one 
year of not more than one mill on the dollar of the assessed 
valuation of the taxable property within the corporate limits, 
for the purpose of maintaining a fire department; and the 
money so raised shall constitute a fire fund, and shall be ap­
plied !o no other purpose .. '' 

As suggested by you, it was perfectly clear that the right of a 
first class city to levy such tax was not conferred by this section, 
but your thought is, that such power was conferred by the lan­
guage injected into the section by the amendatory act, chapter 43 
of the thlrty-third general assembly, the language stricken out 
being '' one mill,'' and that inserted in lieu thereof being '' three 
mills, and in cities with a population in e:x1cess of 10,000, five mills." 

Even with this langu~e imported into the section, the section 
as aIQended only purports to apply to cities of the secon~ cl888, 
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as indicated by the first lin e of the original section, as well as by 
the title of the amendatory act, and I am inclined to believe that 
the language imported by the amendatory act should be construed 
as though it r ead: '' Three mi11s, and in cities of the second class 
with a population in excess of 10,000, five mills." In other words, 
the provision for a five mill levy was not intended to apply to­
ci.ties of th e first elm;~, bn t to cities of th e seeond class having a 
p opulation in excess of 10,000 and less than 15,000, the word 
''c ities'' in the language imported into the section being modified 
and limitPrl by th e t erm "city of the second class " contained in 
the original section. 

If this section as amended should be construed to apply to cities· 
of th e fi rs t class, it would be a serious qnestion whether or not the 
act wou ld be constitutional. beca use there is no reference to cities. 
of: the firs t class in the tit le to either the original section or the­
amendatory act, and this is an additional reason in favor of the· 
construction heretofore given. 

I have not undertaken to determine what right your city -may 
have, by virtue of the fact that it is a commission city of the first 
class, to levy a fire fund under some other provision of the law, 
but I only hold that this power is not conferred by the sections 
referred to, which holding you will consider as the personal view& 
of the writer only. 

With my kinde!rt perr;onal regards, I remai,n , 

Yours very truly, 
c. A. ROBBINS, 

Assistant Attorney General. 

STATE BOARD OF HEALTH.-Provisions for compensation of officials. 
and appointees discussed. 

l:ION. G. A. SMITH, 
Clinton, Iowa. 

December 8, 1911. 

DEAR Sia: Your communication of the 6th inst. to the attorney 
general was referred to me for reply. 

You request an opinion from this department upon two questions. 
arising upon the facts set forth in you~ letter, whieh I quote :" 

·1 
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" The specia l committee from the Iowa state board of health, 
nppointed to investigate and report upon the r ecommenda­
tions made by the state bacteriologist in bis annual r eport, and 
also upon tl1e feasibility and adYisability of employing an 
assistant bacteriologist, who shall do the work of investigation 
in epidemiology for the st.ate hoard of health , which heretofore 
has been don e by the state bactet·iologist-Dr. H enry Albert, 
but ,vhich , on account of his increased duties, he is now unable 
to do, and in consequence, has r eleased the ( $1,200.00) salary 
formerly paid him out of the laboratory appropriation, by the 
state board of health, desires your opinion to guide them in 
making their r eport . The idea of the committee is. that the 
board of health select a11 assistant hactel'iologist jointly, with 
the State University who would r ender services to both-act 
as epidemiologist for tl1e state board of health in investigating 
the cause and origin of epidemics within the state, and deliver 
a course of lectures, and give instructions in the State Uni­
versity , and that from the released salary of the state bacter­
iologist, the board of health shall pay a part of the salary or 
this assistant, the State University to pay the balance. Can 
this be done~ The state bacteriologist r eports, r egarding the 
expenditures of the bacteriological laboratory, tliat 'the jani­
tor's services of the laboratory, which heretofore were paid 
by the State University, will need to be pai d, hereafter, from 
the laboratory appropriation . ' We, the committee, contend 
that the laboratory, being a . part and a department of tlie 
State University, its janitor services should continue to be 
paid by the university, and that the appropriation for labora­
tory expenditures, under the control of the state board o~ 
health, is for the purpose of providing nec.essary assistance 
in carrying out the work of the state ·board of health, that 

· this laboratory and department was already established and 
in full ·operation, as a part of the State University, with jani­
tor services provided, when the law, designating it the labor~­
tory of the state board of health, was enacted, and that this 
law making this appl'opriation for board of health purposes, 
doe~ not contemplate the payment of either rent or j anitor's 
services. Are we right, and should we decpne to report to 
approve the payment of the janitor 's services, out_ of. _the 
($6,000.00) annual appropriation for the state bacteriological 
laboratory under the control of the state board of health T 
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'' Is it not the province of the state board of health to direct 
the expenditure of the ($6,000.00) annual appropriation for 
bacteriological purposes, and to fix: all salaries of those em­
ployed under it 1" 

It is my opinion the state board of health has ample authority 
under the provisions nf chapter 16-a, title XII of the supplement 
to the code, 1907, to devote a sufficient portion of the annual appro­
priation provided by said chapter to the employment of an assistant 
bacteriologist in the bacteriological laboratory of the medical de­
partment of the State University for pu:rposes and under the cir­
cumstances set forth in your communication. 

I assume from your letter that it is the purpose and desire of 
the board of health to pay for only such services of such assistant 
bacteriologist as are rendered under the directions of the state 
board of health and that it is the plan that all services rendered 
l',Y such ~ssis~ant hacteriologist to the medical department of the 
State Umversity shall be paid out of the university fund~ and my 
answ-er to yonr question is made upon this assumption. 

. With reference to your second question I will say that in my 
Judgment the !an~age of the act in question making appropriation 
for the bacter10log1cal laboratory is broad enough to authorize the 
state board of health_ to_devote a.portion of the same to the employ­
ment of necessary Jamtor service for the laboratory rooms yet 
I would not care to go so far as to say that the university ~ould 
b? com?elled to_ furnish such janitor service. I think it is entirely 
d1scretwnary w~th the state boa.rd of health whether it will devote 
any par~ of said ap~ropriation to this purpose. Possibly a fair 
and eqmtable apportionment of the expense of janitor service be­
tween the S~ate University and the state board of health would be­
the most satisfactory solution. 

Respectfully yours, 

·N. J. LEE, 
Special Counsel. 
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OFFICIAL SHOR'l'HAND REPORTER-COMPENSATION OF.-Money earned 
by a reporter outside of his official duties and in another 
judicial district should not be taken into account in fixing his 
salary. 

l\IR. J . M. McLAUGHLIN, 
Burlington, Iowa. 

December 8, 1911. 

DEAR SIR: Replying to your letter of the 7th inst. more fully 
stating your situation with reference to the re,porter 's salary, will 
say that code supplement section 254-a2, from which I quoted in 

. my letter of the 4th inst., further provides: 

'' And in case tlle total per diem of each reporter shall not 
amount to the sum of one thousand six hundred dolla1·s per 
year, the judge appointing him shall, at the end of the year, 
apportion the deficiency so remaining unpaid · among the sev­
eral coimties of the district, • • • • in proportion to 
the number of days of court actually held by said judge in 
sitch count·ies." , · 

In my judgment, the term "such counties" refers to the several 
counties of the district, and that in making the apportionment 
provided for in this section, the judge .was limited to the counties 
of bis own district, and would have no right to take into account 
any services rendered or compensation received by his reporter 
while attending court in any other district ·between terms of court 
in his own district. In other words, the $1,600.00 salary is intended 
as compensation for the service to be rendered in bis own district, 
and where, as in your case, the entire service of the district bas 
been performed by you, there is no authority for adding to your 
per diem the number of days served in your vacation in another 
county for the purpose of reducing the amount of your deficient 
salary. There would be no more reason for taking this into account 
than there would be for taking into account compensation which 
you might have received for doing privafo work during vacation 
and deducting that from the amount of your salary. 

Yours truly, 
c. A. RoBBINS, 

Auistaint Attorney General,. 
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CouNTY-LJABLE FOR FuMIGATION.-The county is not liable for 
the expense of fumigation of a church or school building occa­
sioned by an epidemic of cerehro-spinal meningitis or infa.ntiLe 
pa.ralysis. 

HON. FRANKL. MAY, 

Lansing, Iowa. 

December 8, 1911. 

DEAR Srn: Your communication of the 3d ult. to the attorney 
general has been referred to me for reply. You request an opinion 
from this department upon the questions arising upon the state 
of facts you set forth in your letter ·which, in so far as they are 
m.a.terial, are as follows: 

'' A certain person, a pauper, was in the employ of a well­
to-do farmer of this county as a servant girl and while so 
employed became afflicted with infantile paralysis. The house 
of the employer was disinfected by a physician who presented 
his claim to the board of supervisors in the sum of $7.50. 
Pupils while sick with l:'pidemic cere'hro-spinal meningitis had 
been at f'whool and in a church. Both the school house and 
chnrch were fumigated by a physician and a claim filed with 
the board of supervisors for the sum of $5.00." . 

'l'he question you propound is, '' Is the county liable for either 
or hoth of these claims?'' 

In my opinion your question ought to be answered in tile nega­
tive. I do not think the county is liable for either of these claims 
under the circumstances and facts set forth. I am assuming, t>f 
course, that the services in question were authorized in the proper 
way. I think as between the owner of the house where the servant 
girl stayed and made her home and the public it was the duty of 
such owner to fumigate his premises. 

In the case of the fumigation of the church and school hous~ I 
do not think the statute contem.plates that the expenses thereof 
are to be paid hy the public. 

Respectfully yours, 
N. J. LEE, 

Special Counsel. 
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SPECIAL ASSESSMENTS.·-·where spe<>ial assessments are ma.de pay­
able in installments they may be paid in advance of maturity 
with interest to date of payment. 

F. D. HAMILTON, Treasurer, 
Webster City, Iowa. 

DecemlJ.er 11, Hill. 

DEAR Sm : Yours of the 8th inst. addressed to the attorney 
general has been referred to me for reply. 

The question, as stated by you, is as follows: 

'' I would like yon to give me an opinion in connection with 
section 825 of the code of Iowa in r egard to paving and sewer 
assessments on property, where waivers have been signed ~ud 
the tax has been spread over a period of seven years and the 
interest figured accordingly. Now if the owner sells . this 
property and wishes to pay off the whole of the assessment, 
must he pay the interest on same for sev·en years or can he 
settle legally by paying the interest to date~'' 

Section 828 of the code provides: 

'' The owner of any property against which a street im­
provement or sewer assessment has been levied shall have the 
right to pay the same, or the unpaid installments tkereof, with 
all interest, as the case may be, up to the time of said payment, 
with any peualti;es and the cost of •aID;y prooeeding for the sale 
of the property for such gpecial assessments or installments." 

Hence, I am of the opinion that a party desiring to pay unpaid 
installments would not be required to pay interest until the end 
o.f the seven years' period, nor until the end of the period on which 
the assessment is to mature, hut that he may lawfully pay the same 
at any time hy paying interest to the date of payment. 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorney General. 
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LOTTERIES- ·GfFT ENTERPHl8E.-lt would be a violation of law to 
give a number wit.h each ticket of admis.sion to an entertain­
ment with the understanding th.at a drawing shall take place 
and the last number drawn entitle the holder to a prize. 

V. P. Mc!IIANus, Attorney, 
Manson, Iowa. 

December 11, 1911. 

DEAR Sm: Yours of the 9th instant addressed to the attorney 
general hns been referred to me for reply. 

Your question is: "In your opinion would it be a violation of 
the law to give, with each ticket of admission to an entertainment, 
a number, whirh numbers are to be later drawn, the last number 
drawn entitling the holder of same to any certain article~'' 

Section 2 of chapter 226 of the acts of the thirty-third general 
assembly defines gift enterprises which are prohibited: 

"Unless the articles or things so promised to be given as 
gifts or premiums with or on account of such purchases shall 
be definitely described on such l'rtamp or ticket, and the char­
acter and value of such promised gift or prize fully made 
known to the purchaser of such merchandise or other property 
at the time of the sale thereof, and unless the right of the 
holder of such stamp or ticket to the gift or premium so prom­
ised becomes absolute upon the completion upon the delivery 
thereof without the holder being required to collect any speci­
fied number of other similar stamps or tickets and to present 

. them for redemption together, and the right of the holder of 
such stamp or ticket to the prize or gift so offered is absolute 
and does not depend on any chance, uncerta·inty or contingency 
whatever.'' 

It is clear from your statement of the situation that the premium 
jg not to be given with each ticket of admission, and that the right 
of the holder of the winning ticket is to be determined by chance­
that is, the last number to be drawn out. Hence, it is cl~arly a 
case where the right depends on chance, within the meaning of this 
section, and is, therefore, in my judgment, prohibited by section 1 
of this chapter. 

With kindest personal regards, I remain, 

Yours truly, 

c. A. RoBBINS, 
Assist(J/11,t Attorney General. 

, 

,, 

' ; 
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JURoRs-FEEs OF.-Persons sumlllo1wd before a justice of the 
peace as jurors who are not used as such are not entitled to 
compensation. 

O. W. WITH AM, County ~1ttoi·ney, 
Greenfield, Iowa. 

December 16, 1911. 

DEAR Srn: Yours of the 15th inst. addressed to the attorney 
general has, on account of his absence, been referred to me for 
reply. 

Your question, briefly stated, is, whether or not persons who do 
not sit in the trial before a justice of the peace, but who are called 
there as pel'S(lns from whom to select the jury, are ent.itloo' to 
compensation for one day as jurors. 

The pre"aent law fixing the compensation of jurymen, both in 
district and in justice court, is found in chapter 23 of the acts 
of the thirty-third general assembly, and provides as follows: 

"Jurors shall receive the following fees: For each day's 
service or attendance in courts of _record including jurors sum­
moned on special venire, two dollars and fifty cents ( $2.50), 
and for each mile traveled from his residence to the place of 
trial, ten c·ents ; 

"For each day's service before a justice of the peace, one 
dollar. 

"No mileage sliall be allowed talesmen or jurors before 
justices.'' . 

As I understand it, this section has been quite generally, if not 
universally, construed to allow jury fees_ only _to_ those who serve 
as jurymen in the justice court, _and I t~mk _th1~ 1s the true n_iean­
ing of the law, for you will notice that m d1s~rict court th~ Juror 
· t"tl d by the words of the statute, to his compensation for 1sen1e, · . . 1 · 

· service or attendance, and if it had been the mtent1on of the eg1s-
lature to allow for attendance in the justice court as well as ~or 

· th word "attendance" would have appeared followmg service, e t' f · r e 
the word "service" in the clause fixing the compensa 10n or Jus 1c 
court, and the fact that the word ''attendance'' is omitted clearly 
indicates that no compensation was intended to be allowed for 
attendance merely. 

30 
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While, ns you suggest, it may be t hat they should rece ive com­
pensatio n, yet as none is provided for, it could not be allowed 
unt il 1l1e Jnw is <: hanged in such a way as to uuthorize i ts allowance. 
The,·. are 11rnny offi1·iitl nets fur which 1.1 0 ,•om peasn1ion is pro\' ided. 

Yours \'ery truly , 
c. A. R OBBINS, 

Assistant At torn ey General. 

T., xATJ ON- .EXEMP'f tONs.- Where th e u pper story of a building 
is usctl fo r lodge purposes or other purposes rendering it 
exem pt it ma y be exempted eve1~ !hough the lower story be 
toxccl . 

POWER & POWER, Attorneys, 
Burlington, Iowa. 

December l , 1911. 

GENTLt:l tEN: Yours of tbe Hth ins tant addressed to the attor­
ney general bas been, on account of bi s absence, r eCerred to me 
for r eply. 

You ask for a copy of an opinion thought to have been rendered 
by this deportment to th e effect that that portion of a building 
used exclusively for lodge purposes was not subject to taxation . 
I um unable to fin d tha.t this question has been passed upon by 
this dep111:J;ment, and while t he questi on is oue upon which the 
d epartment would not be authorized t o render an opinion , yet it 
occurs to the write r, in view of the decisions of our supreme court 
to the etreet t hnt there may be double ownersh ip of build iogs,­
tbut is that th e title to the lower story may belong to one owner, 
whi le ~hat of the upper story is in a di fferent person, that the 
upper sto ry so used e., elusively for benevolent purposes might 
properly be exempt from taxation, under subdivisi on 2 of section 
1304 of the code, •• amended. 

Yours very truly, 
c. A. ROBBINS, 

A,si,ta"I Attorney Ge .. eral. 
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B ANKS-BA NK STOCK-TAX .\TIO~ OF.-The only cleduelion allowed 
in arriving at the ,·alue of bank stock is the amount of the 
ban k's capital aetn nlly invtc ted in real estate. 

T . M. EARLY, Co11nty Auditor, 
.Allison 1 Iowa . 

Derember l , t 9ll. 

DEAR Sm: 1" 0 111'8 of December l lth addressed to the at torney 
general has been referred to me fo r repl y . You• qu stion as stated 
by you is as follows: 

"A number of ba nks in this county clnim crtaiu flnd num­
erous exemptions from t1tciL' cn pitnl invested in their business 
be ,=ond th eir real estate nod the 20 per cent. Pl e11 se let me 
he;r from you at once in reg-A rd to the matter. " 

The on ly deducti on provided fo r under the new lnw is fo nod 
in the Jutte; part of section 4 . cha pter 6~. acts or the thirty-fourth 
genernl n mbly, wh ich rends as follows: 

" Jo arr iv ing at the total valu e of the shm·es of stock of such 
eorporntioos, the a111ount o [ theit· ca pital netua.lly im·e t.ed in 
real cstnte ow ned by them • • • • ·hall be dedu cted 
from the real valnu nf s uch shares, and such real esta te shaU 
be assessed as other r ea l estate. " 

They arc not entitled to any reduction of 20 per cent as men­
tioned by you, but it i p roYided in tl1 c last part of section 5 of 
the chapter above r efcn d to, "that such shares and moneyed 
capita l shall he assessed and taxed upon Urn taxable value of 2.0 
per cent of t he actual vn lue thereof," and as other propert y ts 
taxed at 25 per cent of its actual value, this amounts to t he same 
th ing in etfee l as a r eduction of 20 per cent. 

Yours very t ruly, 
0. A. R OBBINS, 

A ssistant A tto,.11ey Ge,ieral. 
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MINIMUM RATES DEFINED.-The minimum rate applied to rates for 
gas or electricity is that rate charged by the producer and paid 
hy the consumer whether any gas or electricity is used during 
the period or not, and this rate permits the use of a specified 
amount of gas or electricity. 

December 18, 1911. 

MR. s. D. HENRY, 

Coon Rapids, Iowa. 

DEAR Sm : Your letter of December 13th addressed to the attor­
ney general has been referred to me for reply. The questions 
propoundea by you are as follows: 

"First. Does it mean, ·for instance, that if the mrn1mum 
rate is $1.00 a month that this sum can lawfully b.e charged 
during any month in the year that the meter may not show 
such amount used when figured at regular rates, or does it 
merely mean that a $1.00 minimum rate permits $1.00 to he 
charged on an average for the year and that not more than 
$12.00 a year can be charged unless more than this amount is 
used on basis of regular rates 1 

'' Second. Also if the law permits both a meter rental 
charge' and a minimum charge.'' 

While the matters inqu1red about relate to private affairs such 
as this department is not authorized to render an opinion upon, 
yet the personal views of the writer are as follows: 

First, that the minimum rate provided should apply irrespec­
tive of the amount of gas or electricity used, and that each month, 
if the rates are fixed by the month, should apply independently 
of each other, and there would be no averaging up at the end of 
the year, and that in any month where the amount consumed was 
more than the minimum rate provided for by the ordinance or 
contract, that such excess should be paid, even though there might 
be months where the amount consumed was much .-less than an 
amount equal to the minimum rate. 

Your second question should be answered in .. the affirmative. 

t.' I 

Yours truly, 
c. A, ·ROBBINS, 

Assistant Atto,-ney General. 

·, 
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INTOXICATING LIQuons.-A beverage containing .49% of 1 % of 
alcohol by volume is intoxicating liquor within the mea.ning 
of code section 2382. 

E. P. SHEA, Attoniey, 
Decorah, Iowa. 

December 19, 1911. 

DEAR Sm: Your letter of November 27th addressed to the attor­
ney general has been referred to me for reply. 

Your question, briefly stated, is, whether or not a beverage 
composed of a mixtme containing beer and other articles, includ­
ing .49% by volume of alcohol, is intoxicating liquor, within the 
meaning of code section 2382. 

Our supreme court has frequently construed tl1is section to mean 
that any mixture, however much diluted or disguised, if it con­
tains alcohol, it is, as a matter of la.w, intoxicating liquor. 

State- 1,•s. Yeager, 72 Iowa, 421; 

State vs. Intoxicating Liquors, 76 Iowa, at 245; 

State 1,•s. Colvin) 127 Iowa, 632. 

Hence, it follows that your inquiry must be answered in the 
affirmative. 

Yours very truly, 
C. A. ROBBINS, 

Assistant Attorney General. 

HoGs-DEAD AND DISEASED-DISPOSITION OF-PENALTY.-The sale 

of dead hogs dying or killed on account of disease is prohibited 
and the owner or person in charge is required to immediately 
burn the same. Such dead animals are prohibited from being 
hauled along any public highw:ay or any public ground. Dis­
eased animals should not he suffered to escape or run at 

large. 

MR. E. c. CARSON, 
Woodburn; Iowa. 

December 19, 1911. 

DE.AR SIR: Yours of the 16th inst. addressed to the attomey 
general has been referred to me for reply. 

Your question calls for the [awe and pena:lties in regard to the 
tr.anspiO~ion of diseased hogs, the disp08ition of the carcasses 
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when dying of di s· .-1sr , and wh etl1 e t· or not i t. is a crime lo buy and 
sell diseased hogs an d the pr nalty fo r Lhe sa me. 

Code •upplcment secti on 5016-a p roYides : " :-lo person shall 
bny, sell , <lea ! i n or g ive nwny , or offer to buy, sell or deal in , any 
s wine thut Jiavc di ed o f any disease or tlHtt have been killed on 
accou nt o.f nny disease.·' 

Co<le sc<'tion tlQ] ,j pl'O\'ides : " 'l'he owllcr or per son hnv ing 
charge of any swin e. any o f which die or are k ill ed on nccount of 
any discnsc, s ha ll 1 upon su ch fact coming to his knowled ge, im­
m dinlely burn the same. '' 

Code sc ·tion 5017 rro\'i cles-: " Ko pe1·son s1rnll convey upon or 
nlon~ nny I ublic hig hway or other publ ic g round or auy peivate 
land except Urn t wncd or lensed by him, a11y d iseased swine, or 
swin e thnt have died of or hn\'e bee n kil led on accoun t o f any 
d iscusc. 1 1 

Section 501 prov ides: " IL shall be un lawful for any per son 
negli gently or wilfu ll y lo a llow his hogs or U10se un der his control 
infested with any cl iseuS'C to rscape }iis co nti-ol or run a t large." 

Cocle serlion GOH) pro,·itlcs: " A ny person Yiolutiug or fn iliag 
to comply with any pro vis ion of t he fou r preced in g sec tions shall 
be fi ned uot ]e~s thsm five nor more tha n one hnnclrc.d doll ar s, or 
imprisonm ent in the county j ai l not to exceed thirty clays, ot· both." 

Yours truly, 
C. J\. IlOBUJ.NS, 

Assistan t Atto,·,ie-11 Gene,.al. 

C IT\' AND COt:N'l'Y ,v,,nR,\ NTS- 0RDER OF PAYMEN'T.-Cit.y and 
coun ty wa rrnnts sl,onld be r egistered and paid in the order of 
thei r prcsentatio11 . 

,v. S. 1orr Co11PAN Y1 

l\[i nnenpolis, Minn. 

D ecember 19, 1911. 

GENTLEM EN : Yonr letter of the 2d inst. addressed to th e attor­
ney general has been r ef erred to me for r ep ly. Your inquir ies are 
as follows: 

"We are engaged in selling fire d epartment apparatus and 
supplies to cit ies ,wd villages throughout the state, as settle­
ment for which we are frequently given warrants, which when 
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d nly reg iid e red by th e t reasurPr draw in t<' rcst. nt the lcgn.l 

rate until p•id . 

" " -.e nrc also ha ,·ing wa1Tnn ts giYen ns !)('nr ing a SJ) "i.' ific 
lu e elate. wi th the ral e of inter est inser ted in the body of t he 

warrant , Rn d the quest ion wh id1 we wish to ha ,·c settled nt 
this time is: l s it necessn ry to hn ,·e these wn l'rnnts r egist '1' d 
by lhe treasu rer T )' 

~u bdi,·i~iun -1 of &""C f ion 4-42 of our coUc p ro viclPs lhn t. t he boa.rd 
of supen ·isors sbnl l kecp1 among other books 1 " n book to be kn own 
ns the wn rrun t book in which shall be "'nterrd in the orUer of ila 
issuance th e n um ber , dHte, amount nnd n11m of drawee of each 
warrant drnwn on the trPasm·er and the number of warrants." 

Code s11 ppleme11t se-C't ion 48a pro,·idPS: ' ' \Vhcn n wurrnut drawn 
hv the au litor ou the trcnsu rer is p resented for p1-1.ym ent. and not 
·p~id for wan t of moncy1 the trea.s-n rer shall en dorse thereon n. note 
o f t,hut. fo et nnd the clnte of prescntH tiun nnd sign it, and thenc.e­
for ll1 it shall draw int erest at the rn te of five per cen t. Jle shall 
keep a r ecord of the nu mber and amount o f wnrrnnts presen ted 
and endorsed for non-pay ment, which shall be paid in the order 
o f sueh presentation. " 

Yonrs very truly, 
C • .A,_ R OBBl N , 

As.,istamt Atforn f-lJ General_ 

T ELEPll NES-COKNECTJNU LJNES.-Th ere is LIO la w requiring one 
t elepho ne company to make connect ions or t ra nsfer me88agee 
wit h another like company. 

December 19, 1911 . 

l\lR. N_ L. COTTON, 

Lone Rock , Iowa. 

DEAR rn: This will acknowledge r eceipt of your letter of the 
14th instant to the at to rney general and in h is absence I will reply 

therelo. 

You complain that the W estern Electric 'l'elephone System re­
fuses to connect or t ransfer messages from the lines of t he Farmers 
and Busineos Men 's Telephone System at Lone Rock and you in­
quire if there is any Jaw compelling telephone eompanie• to make 

such connections or transfer of me888geo. 
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have not had time to investigate this qu estion thoroughly hut 
it is my i111pressio11 from my knowledge of th e subject that there 
is no law in this state under whi ch telephone companies can be 
compelled to make physieal con nections or transfer of messages 
from on line lo another. There were several attempts in the last 
two general n sembl ies to secure suitabl e legis lati on along these 
lin es but nothing tangible was accomplished. rrh e on.ly provision 
in the lnw which has any bearing on this precise question is found 
in section 2161 of 1he code, wh ich im poses a ccr1ain penalty upon 
any t lephone company or person havi ng th e control or manage­
ment th ereof fo r refus ing- to for nish equal facilities 1o th e public 
and to all cona ecting lines for the transm ission of communications 
in ac,•ordance with the nature of the business which it undertakes 
to carry ou. I do not thiok, however, that this provision or regu­
lation is adeq11 ate to m ct th e condition that you complain of. The 
sit uation in this state is that there is practically no regulation of 
telephot1 e companies. 

Respectfully yours, 
N. J. LEE, 

Special Counsel. 

iuLb: J;1 CENSE-WuEN" REQUJREo.- A license for the sale of milk 
is only req uired where the person sells milk or cream from a 
store or vehicle wi Lhin or to be used jn an incorporated town. 

MR. J . H. BURLINGAME, 

Cherokee, Iowa. 

December 19, 1911. 

DEAR Sm: Your letter of the 2 th insttmt to the attorney gen­
eral has been referred lo me for reply. 

You request an opinion from this depai·trnent as to whether the 
provisions of section 3, chapter 113, acts of the thirty-fonrth gen­
eral a embl y, in so far as it relates to license f ees mentioned 
therein, apply to those per,;ons living in cities and towns having 
one or two cows and producing a few quarts more milk than they 
consume and who sell such surplus to thei r neighbors. 

'!'he attorney general is not authorized to render official opinions 
on questions of this kind except to certain state officers and state 
departments. In this instance, however, I may say in a personal 
way as a courtesy ,to yon that the license fees mentioned in said 
section may not be exacted from any person unleaa he shall sell 
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milk or cream from n store or ,:ehic.le. I assume from yonr state­
men t that the persons you refer to deliver their milk to the neigh­
bors on foot or that the neighbors call for it. and persons selling 
milk m,der such circumstances would not be required to pay a 
fee or hold a license. 

Respectfully yours, 
N. J. LEE, 

Special Coun~ei. 

COllllll ERClAL CLuss- J i<~ORPORATJOK OF.-C omm e r cial clubs if in­
corporated mnst be ineorporated under chapter 1 of title IX 
rather than chapter 2 where tlie incorporation is not for profit. 

TeE CoMMEncu.L ExCB.Ah"OE1 

Bnrlingtoo, Iowa. 

December 20, 1911. 

GENTLEMEN: Your letter of the 19th instant addressed to the 
attorn y general has heen referred to me for reply. 

Your inquiry is, ris to wl1ether or not a proposed c~ rporati?n 
where th e articles provide " The geuernl purpose of th1s assomn.­
tion shall be to promote the business interests and general welfare 
of said city and to adopt such mensnres as wi ll best secure this 
resul ." and 0 Thc assncintion shn]l be composed of persons who 
ure interested in comm erce and p rofessional and business pursu its 
in th e city of Burl ington , Iowa," may properly be incorporated 
under cllapler 2, title IX of the code, having reference to corpora­
tions orgn__11i zed not for pecuniary profit, or whether such co_rpora­
tion, to be legal. sho11ld come under chapter 1 of t itle I X, as a 
corporation for pccnoiary profit. 

A careful rcadinir or section ]642, being tho first section of 
chapter 2, revea ls the fnct that the r ight to incorJ)Oralc as n corpora­
tion not for pecuniary profit is limit ed to the purposes enwne rate~ 
in said section, and they arc as fol lows: Chn rches, colleges, semi­
na ries. )vceums lib1'nri s. fraternnl lodges or societies, temperance 
societies: 1r11de~ miions or other labor orgrm izations, agri ultu rn.1 
societies. farme1-s ' granges, or organizat ions of n. beaevolcnt. char· 
Hable, s~ientific, politica l, athletic, military or religious character . 

With th is propo ition conceded, onr next inquiry wo~Jd be, 
whether ~r not your p roposed corporation would fall w1 thm any 
of the purp scs mentioned, end while J would not want to say 
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positi\'e)~, tlult 11011r of these le rrns ,vould br suffic iently elastic to 
pcnn it the inrorpornt inn of n r·rHnpuny ~mch as you su gg est. yet 
it it-- £'x trr mel,v douhtfu l wh elh er any of th ei::c p11rposPs would be 
1.le,.., 111 .-•tl hrond r nou~h to rmthori zc sn ch an in rorpora1ion . and if 
this h£' tr11 f' . il wonl<l neressu rily fol low that th corporation. in 
01·df r to bf' lrgal. should hP 11nd171r chapt e r l instN1d o.f chapter 2. 

\Vhile you r city m:1y not cure to avai l it sel f of t he provisions 
of c lwpter 57 nf t he nets of the thirty-fou1·th general assembly 
p ro,·iding- for th e estnhl ishment of n department of publicity, de· 
vclopment and g-rnc rnl wclf:1rr. ;in] whil e this d epa r tm ent might 
not ri nswc, r n 11 t h(' pu rpos"'s o f your p1·oposed corporntion. yet I 
tak~ th e libe r ty a t !his time o f c:,J Jing ?Oll r attention to th e prO­
·visiOLlS of this <· hap1er in orile r !hat i t may he consiclrred b~r yon 
a long wit h your proposition to incorporatr. 

Yours very trnly, 
c. A. ROBBIN"S. 

Assistant Attorne-.,, Generai. 

CONVICTs--SouTARV CoNFINEMENT.- Where a prison er spends 
time in solitar y confinement it should be added to the length 
of his sen tence. 

December 20. 1911. 
J . C. SANDERS. Wnrde11,, 

Fort Madison , Iowa. 

DEA'R Sm: R eplying to your letter of recent date addressed to 
th~ nttorn<'y- g~n"l'nl , whi~h calla for n. ooru:1.tn1di.on of: code wac­
tion 5682 with r eferenr e to the computation of the te rm of sentence 
of a prisoner wh o i~ r equired to spend t ime in solitary confinement 
for any violntion of the n1l es a nd r egulations of tl1e prison , will say 
that I find on August 9th , 1900, former Attorney General Milton 
R emley r endered to W ar den Hunter an opinion construing this 
section , which is as foll ow~: 

"Sect ion 5682 d oes not r efer to the forfeiture of good time 
in nny reRpe t whatsoever. It provides that the number 
or da,vs which th e prisoner spends in solitary confinement for 
any vi lntion of the rules nnd r egulations of the p r ison shall 
be excluded from the term of his imprisonment as fixed by 
t.he court by which h e was sentenced. 
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• 1 T o illustr:tte: Tf a person wer e sen1e1wed to the peni· 
tPntiary for one yenr and should. by r eason of the violation of 
the rules of the prison,. spend l i! n days in soli ta ry confine­
men t , he, rould not claim ltis discharge from the penitentiary 

uu1il a. yea r and ten da:\' s had elapsed ." 

Thil section th en ronstrned remains . unchanged , and I see no 
r eason fo r an:v cha nge of view in the opinio n then g ivco. 

Yours very truly, 
c. A. ROBBINS, 

Assista11t A.ttor11 e-y General. 

.i~GHICU LT\J RAL Soc1.ETJE .. ,;;- .A10 OF.-Agrimiltural soc ieties .may be 
·,icled under chapt er 109 of the nets of the U1irty-tlnrd gen­
~r nl assembly where the premiums paid out by such societies 

are pnicl in pr operty r~ther than rnsh. 
December 20, 1911. 

A . R. ConEY, Sccr rtnry, 
Depal'lll>e11t of Agric11 lh1rc. 

DEAR ' rn: Ynm letter of the 19th instant acldres.sed to the 

:ittorncy generR I l1as heen r eferred to me for reply. 

y 0 11 quote f rom section 1 of chapter 109, ac ts of the thirty­

!hird general assembly . as follows : 

• • ,. • '' upon fi ling with the aud itor of state by its 
presid eut, ~t'cr rta1·y and treast1rer a statement sl~owing w!rnt 
sums it has a,•ttrnlly 7J<1.i d oid in 1.·alue for premrnms dur1.ng 
1]1c P"riod of th e short ,•onrse of that year, together ~v1th 
the cer t ificH te of the sccrc tnry of the state boa rd of agricul­
ture show ing tlrn t. i t has Teport ed aecO"rding to law as. p~­
ddcd in Cll SPS of conuty :rncl diRtrict ngriculturAl socie ties 
shall be <'ntillecl to rece ive from tlie stnte trensnr · r a su m 
equa l to forty per cent of th e amount puid in prcm_inms, but 
in no cas'! shall the Amount so r ceived in any county exceed 

two hundred dolhns, u 

and then s•y, " The qu st ion has come up whether they are entitl ed 
to state aid on a ecount of premiums offered other than cash 

premiums." 

frhe w ord " valu e ' ' meims the exchange power which one com· 

modity or se rvice has in r elation to one another. 
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State ,,s. r ates, 10 Oh io Dec. , 150. 

'J'he word " wt lue'' in its commonl y recei ved significance means 
th e sum of money a thing will produce to the seller when it is sold . 

l?ocMslcr , . .,, Town of Clir.,ter, 3 N. H .. 343. 

Th e term "valu e" ns used in revenue law means the amount 
at which th e property would be taken in payment of a just debt 
due from a solvent debtor. 

W ords and Phra.ses, Vol. 8, page 7276. 

'.l'h e words used in Lhe sect ion quoted, " has actua ll y paid out 
in vnluc for prem iums," clearly indicate that the legislature did 
11ot intcnu to requ ire that these premiums should be cash pre­
miums. but only that the value of the property actua ll y paid out 
as premiums should be shown in the statement as a condition 
precedent to rece iving the state aid prov ided for in the section. 

Yours very truly, 
0. A. ROBBINS, 

A s., isla11t .Attorney Ge11e1·al. 

DEER- R UNNING AT LAROE-REsT8'UNT.-Deer running at large 
may be restrained by the state fish and game warden. 

J\fR. GEORGE A. LINOOLN, 

State Fisk and Game Wa.rden, 
Cedar Rapids, Iowa. 

December 21, 1911. 

DEAR Srn : Your letter of the 19th instant making inquiry 
as to the authority of your deputies to enter upon the farms and 
woodlands of private persons for the purpose of distrainiog deer 
that are ruoniog at large, UI1der the provisions of chapter 118, 
thirty-fourth general assembly. 

While U•i• chapter is not very specific in its provisi~ns, yet sec­
tion 3 provides: 

" When it shall become necessary to distrain any deer now 
running at large within this state, it shall be done under the 
authority and direction of the state fish and game warden," 

and inasmuch os all the lands in Iowa practically are owned by 
private parties, it w0uld seem to me that this section gives at 
least implied authority to enter upon such lands fo r the purpose 
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of making such distrRint. ~'-' t any rat e. it w uld seem that the 
question is one thn.t F-houlrl be tested out, and under these cir­
camstances. it w0ulrl rlonht1ess be up to your department to pro­
ceed according to your ,·ipw of the necessity for d istraining the 
d eer. and if Hny ar tion is brought , we cnn test the matter out in 
<'Ou.rt and thns ]ea rn the ext ent of you r r111thority under this 
chapter. 

Y m·s v, ... ry truly. 

C. A. lwBBL!<S, 

Assistant Attorney Gen.eral. 

CtTIZ.:NSJ IIP.-An alien who has declared his intention to become 
n citizen of the ttnited States but has not been admitted to 
citizenship is not entitled to vote for presidential electors. 

MR. ANDREW Jom1soN, 
Aurelia, Iowa. 

December 21, 1911. 

DEAR Sm: Yours of the 20th instant addressed to the attorney 
general bas beeu referred to me for reply. 

You propound the following question : 

"Where an alien has declared bis intention to become a 
citizen of the United States but has not been admitted to 
full citizenship in United States, is be a quali£ed elector to 
vote for electors for president of the United States in e.ny 
state of the 11nited States I" 

This question should be 8.llSWered in the negative. 

Yours very truly, 

c. A. ROBBINS, 

Assistan.t .Attorney General. 
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SHOOTING M ATCBES-GAMBT,ING BY MEAN S OF-WHAT Is.-Where 
parties engage in a shooting match and pay a certain price for 
a given number of shots, the prize for the best shot to con­
sist of a tu rkey the transacti on amounts to gambling. 

C. B. Cwv1s, G0it1tty A ttorney, 
Atlantic, "Iowa. 

December 21, 1911. 

DEAR Sm: In accordance with your r equest over the phone 
in which you ask to be advised as to whether or not a scheme 
whereby several parties desiring to shoot at a shooting match 
pay 10 cents each for a given number of shots, the prize to be 
given for the best shot consisting of a turkey purchased or given 
in r eturn for the mon ey pai.l in for the chances to shoot, would 
constitute gambling, within the meaning of our statute, in code 
seetion 4964. 

This department has frequ ently passed upon this sort of a 
proposition and held it to be gambling; the ruling being based 
upon the decisions of our supreme court in the cases of State vs. 
Book, 41 Iowa, 5f>O, and Bt-ate vs. llf-ill er , 53 Iowa., 154, wherein 
it is hel,d that where pin pool or billiards is played with an agree­
ment or understandi ng betwrnn the players that the losing party 
shall pay for th e game, is gam bling within the meaning of this 
secti on. Such cases are clearly distinguishable from cases where 
an agricultural society offers a p r emium to the winning horse in 
a race, for in such cases the premium is not wholly · made up from 
the en t rance fees in the particular race for which the premium 
is awar ded, and the agricultural society is authorized by statute 
to offer such premiums, all of which will be r evealed by a careful 
reading of the case of D clicr vs. Plymouth Count•y Agric-ultural 
Society, 57 Iowa., 481. 

Yours very truly, 

c. A. ROBBINS, 

Ass·istant Attor-ne,y General,. 
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S ALOON S-PRIORil'Y OR R IGHT WHE RE Kt 1\!BER JS EXCE:':$1\' E .·­

Where st atements of eonsPnt lrnve been issned to a. number of 
saloons in exeess o f the nurn1>€r authori zed by hrn· by a sep­
arate r esoluti011 of ronsent those first issned up to the limit 
m numbH are legal and t hose theredter issued invalid. 

December 21, 1911. 

W . R. 1-IART, County Atfor11 ey. 
Iowa City, Iowa. 

DEA R SIR: This will acknowledge receipt of your letter of the 
19th instant to the attorney general in relation to the effect of 
the decision construing the Moon law on the saloons in your city. 

Mr. Robl>ins of the department informs me that he talked with 
you over the pl1one yesterday in relation to the same matter and 
that you supplemented what you say in your letter with the 
statement that two of the saloons in Iowa City were granted con­
sent on April 22, 1911; that nine additional persons were granted 
consent to sell liquor on ::\fay 13, 1911, and that on June 2nd 
last five persons in ad<lition to those mentioned were given such 
consent. 

You state in your lett er that the population of Iowa City is 
10,000. Under these facts you inquire how many and which of 
such persons are entitled to operate saloons. 

It does not appear from your statement whether the resolu­
tions of consent, or any of them, referred to, were granted at 
said times to any or all of said persons originally or whether any 
or all of such resolutions of consent were renewals. Neither does 
iL appear from your statement when the statement of general 
C"onsent filed in the auditor's office, upon which the resolutions 
of consent granted by the said council, expires. If the state­
ment of genernl consent under which your saloons are operating 
was in force prior to April 15, 1909, and a larger number of 
saloons than one to 1,000 held consents from the city council 
granted prior to that date,. the r eduction in number need not take 
place, if other conditions and requirements of the law were com­
plied with, until the expiration of such statement of general 

consent. 

I assume from what you say, however, that the provisions of 
the so-called Moon law apply to the saloons in your city; that is, 
that the number of saloons must be reduced to the number or 
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ra1i o of one to every 1,000 people. or not to exceed ten altogether. 
In my opinion the two resolut ions of consen t granted .April 22, 

1911, are valid. I think nlso that eight of t he nine consents 
granted on llfoy 18, 1911, are valid if th y were granted sep­
arnlely but if n ine persons were author ized to sell liquors by 
one resolution then it seems to me that such resolu tion would be 
void and that no legal right to sell liquors would be acquired by 
any one of the nine persons named therein . Of course, as to the 
fiv e persons who were given consents on June 2d there ean be 
no controversy because the maximum number had already been 
exceeded. 

Your Jetter states that eight persons were given consent under 
the second resolution but as I understand Mr. Robbins you stated 
to him that it wns nine instead of eight who were named in the 
r esolution of May 13, 1911. It seems to me it would be impossible 
to say which one of t.he nine persons was given such consent in 
excess of the maidmum number authori1.ed to sell liquors and if 
so such n ine persons are on an equal footing. If the number of 
sa loons in your city is to he reduced to the ratio of one to 1,000 
people at this time then wha t l have said as to the resolutions 
now held by the saloon keepers being renewals has no applica­
tion . If these resolutions are r enewals of r esolu tions of consent 
grnnted m·igina]ly prior to April 15, 1909, under a statement of 
ge neral con cnt not yet expi red, it would be ma1eria l to inquire 
whether Uiey are renewals. Any consent granted originally since 
April 15, 1909, in excess of t be ratio of oue to 1,000 is void . 

IL w ul cl sr rm tl,at the proper procedu re for the city council 
of Iowa Cit y would be to cnnecl the rcsolulions of consent at­
tempted tn he given to th e nine m~n on ~lay l :J tl1 , a.nd grant 
new consents to eight persons if they desire to grant th e maxi­
mwu number. I U1iuk t.he dnty and responsibility rests on the 
council to determine wldch eight of these nine men shall receive 
conse nt to sell intoxica ting liquors. 

I enclose for you r conven ience copy of the opi nion just r endered 
con81ru ing the l\foon law. I have not compared the same with 
the origi nal but I think you wi ll find it correct. 

Respectfully yours, 
N. J . LEE, 

Special Co1m1el. 
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P . ·.- -1\it er tlictat im? the fo1'r~oi nJ.! nnotlwr thou1tltt \\('l·m·s 
to me. I f the 1· soln t inn of <"onse111 nUopt<'d on :\ In~· 1;.Jt h m1111ed 

?ti ne perso ns and thr 1·onsen1s ntt rmptrd to IK' ~in: n to such ni ne 
men w~re in no ~ens inde pend C' nt of rnrh nth(' r hnt wf re ~r11 nted 
eollectivel.", T think what I ha ve said to the r ffc<·t that none o[ 
said nine prrsons ae<1uirC'cl any leg-a l ri~ht tn sell int oxienting 
Jiquors is correct an j that n resolu tion oC this rhm·neter is inva lid. 

~ ow if such n resol nti fl n is wholJ ~, Yoid the quest.ion suggests 
itself as to wh eth er th e consen1s gi ,·cn to the fint persons there· 
:tfter :.ir not perfectly Yn li d. \Ve (•nu rcnc.Hly sec tha.t this situ· 
ntion is bristl ing with perp lCxiug questions. I would thin k tilt, 

best polio , for the city coun cil to p111·su e would he to revoke and 
set n~id c all the co nsents ns to which there is any quest ion a.t all 
nnd then pro~eec.l to grant consents to such persons as it, deems 
prop r up to the la wful number. 

1'[y suggestion as lo r ,·ocation of licenses is not made be nuse 
it ma~, be Dect>s:snry but to make sure that no person to whom 
any surh c-onsent was nttempt.ed to be g iven continue to ha ,,e any 
right whate,·er therenniler nfter the council reduces the number 
of consen ts. 

VEHICLF.S.- A wheelba rrow is a vehicle with in the meanin g of the 
law "ith refe rence to the sale of milk or cream. 

December 22, 1911. 
Mn. W. B. B.,RNEY. 

State l)oiry and li'nn<l Comniission er. 
State House. 

DF.,\R Sm : Complying with the l'equcst o.f Mr. Iliff with ref­
t:rence to the investigntiou of the mea ning o_f the term " vehicle," 
as used in the lnw with reference to the sale' of milk and cream, I 
have to say that Webster defi nes a wheelbarrow•• being " a ligh t 
vehi C' le fo r conveying i;.mnll loads. " 

11 A Yehi cle is Rny carriage moving ou land either on wheels 
or n1n11ers whi ch is used as an instrument of conveyance, 
transporta tion or communication, and has been held by 
va rious rourts~ including our own supreme court, to include 
bicycles, tricycles and sleighs. as well us the ordin ary car­
riages. 1 1 
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th IVords a11d Phrases, pages 7284-7285. 

Yours very truly . 
c. A. ROBBINS, 

Assisfa11t Attor11 ey Ge11enu. 

Mr:<E OPERATORS- WHO El ,IGIBl,E.-One who has not been engaged 
in the busi ness as mi ner or mi ne operator fo r some months is 
not eli g ib le Lo appointm ent of min e examin er under code sup­
pl ment seC't ion 2479-a . 

R oi-:. B. F . C.\HROLI.,, Gor!' rnor, 
State H ouse. 

December 22. 1911. 

, 'rn: Your commun ica tion of the 14th instant to the attorney 
general reriu esting his opin ion upon the .follow ing was re ferred 
to me fo r reply: 

" \Yill yon pl rose fa ,·or me with your op inion as to whether 
in order for a mine operator or e miner to be eligible to 
election ns n member of the boa rd of min e examiners as pro­
vided in sc lion 2479-a. supplement lo the code, it is neces­
sa ry fo r hirn to he engaged as such mjnc operator or miner 
at the time of snicl election. In other words, is a person who 
hns heretofore been engaged in business ns miner or mine 
operntor bnt has not been so engaged fo r some months preced­
ing his nppointment, eli gible lo such appointment or election !" 

Section 2479-n of the supplement to the code, 1907, provides 
in part that the executi ve coun cil shall appoint a boa.rd of five 
examiners eonsiHti ng o f t wo practice] miners and two m1ne oper­
ators. all holding certificates of competency as mine foremen, and 
one mining engineer, raeh of whom sha.11 have had at least five 
years ' actua l experienc·e in his profession immediately preceding 
his appointment, who shall hold offi ce for the term of two years. 

An answer to th e question you propound turns upon the mean­
ing of the language " immediately preeeding his appoi ntment" as 
used in said section of the statute. Webster's International dic­
tionsry defines " imm ediRtely " 1o mean " Without interval of 
time; without delay ; promptly ; instantly ; at once. " 

Io view of these definitions of the word " immediately " I do not 
believe that any such mint~:r1 min e operator or mining engineer 
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woul d be cligil.ile to a1 po in 1111eot as member (,f til e Lou rd of mine 
exami 11e1·s unl ess he were eng11ged in the work or business of a 
p ru<·ti(·:11 wine r. 111 ine open1t vr or mining e1.1l(i nccr1 as th e case 
might he. ul. th e time of hi S' nppointment to such on1t'e . Th e word 
· · immed iately· · dos uot 11cccs.'ia rily exclude all inten ·al of time 
wh en :1ppliect to lcgR I proceedings and in s mo cases the courts 
lin\'e held it t,) mean within such time as is reasonably sufficient 
ill wl1 ieh to ac:eom plish the a·t to which i t is nppli d, but the 
reasoning and prh1ci ple u pon which such interpretation of the 
word " immcdiately: 1 is ba.~ed in connecti on with legnl proceed­
ings Jrns no appl.ication in cons truing tbe meaning of the lan­
guage in question and the first part of you r question, therefo re, 
must be 1mswe,red in the affirmath·e and the lotter pnrt in the 
negative. 

Respectfu lly submi tted, 
N. J. LEE, 

Special Co,msel. 

P UBLIC DnrNKI NG CuPS.-J\re not prohibited in ! own. 

December 26, 1911. 
DR. c. A . fTAJ,.C E, 

Halston, Iowa. 

DE.\ R Sm: You rs of the 22nd inst,mt addressed lo the attorney 
gen eral has been referred to me f or reply. 

There is no stat ut e in this state prohibiting the use of the public 
drinking cup. Such statutes are in force in many sta.tes, but not 
in thi s state. 

Yours w~ry tru ly, 
c. A. ROBBINS, • 

Assistan.t Attor•.e11 General . 

AuTOMOBll ,ES- i! Eo1sTR.\1'ION o,-.- Dealers in automobiles not used 
11p<JD t lw publi c h ighwny have the option of having the same 
assessed •• other vehfo les under the general law or paying 
the ennunl 1·egistretion fee on each machine purchased during 
the year. 

Deeem ber 27, 1911. 
Ma. H . n. GROVES, 

Sioux City, Iowa. 
DEAR Sm: You rs of tl1 e 21st instant addressed to the attorney 

g eneral has been referred to me for reply. 
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Your r1uestion, briefly stated, is whether or not, under the new 
automobile law, machines on hand with dealers on January first, 
the t ime of assessment, should be assessed in v iew of the fact 
that the machines may soon be sold to the original purchaser and 
he becomes liabl e for the ta..;;:, and so on, as often as the cars 
C'h.ange hands. 

This law has been construed by this department in &11ch a way 
as to give the dealer the option of listing such machines as he 
has on hands January first and having the same_. assessed under 
the general law, or he may pay the annual registration fee on· 
each of his machines and on each macl1ine which he may pur­
cliase during the year, instead of paying the dealer's license fee, 
and in the last mentioned case, where the dealer would sell to 
the purchaser, a transfer could be made from the dealer to the 
purchaser upon payment of a transfer fee of $1.00, and the pur­
chaser in such event would not be liable for the annual fee for 
that y1°ar; and this matter could be taken into account by the 
dealer in the sale of the machine; the purchaser being compelled 
to l1ave a license be.fore he could operate a. machine would ·be 
as willing to pay the dealer for the licenS'e as he would the state, 
and thus the dealer would only be out the transfer fee of $1.00 
on each machine, assuming that he could collect from the pur­
e.baser the full amount of the license fee that the purchaser would 
otherwise be required to pay to the state. And if the dealer 
w-0uld cause each machine t.o be r egistered under a separate num­
ber, he would have no occasion to hav~ the dealer 's number or 
r egistration, and would not be liable for the license fee. 

t,'he theory of the law is to collect one licenS'e fee for each year, 
and if the machinr is sold a second or third time in a year, only 
one license fee is required in case the transfer fee of $1.00 is paid 
at the time of each transfer and tlrn proper return made, as pro­
~ided . by section 10, chapter 72, acts of the thirty-fourth general 
assembly. 

Yours very truly, 
c. A. ROBBINS, 

Ass-istant Attoniey General. 
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"\VEIGHTS ,\NT> 1'1EA:SURES.-The law with reference to weights and 
measures and the nse of false weighing or measuring devices 
discussed. 

MR. w. B. BARNEY' 

Dairy and F ood Cmnmissio1ier, 
City. 

December 27, 1911. 

DEAR SIR: Your letter of the 1st instant has just been r eferred 
to me for reply. 

Your questions, as stated hy you, a re : 

"Does the sale of a jar of butter purporting to contain 
three pounds net when in fact it only contains 2% pounds 
violate the weight a11d measure law of this state ~ 

"Does the delivery of 42 pounds of apples on an order 
for one bushel render tlle seller liable to a criminal prose­
cut ion 1 

"We also have a complaint relative to a local dealer selling 
a customer 61 pounds of P.ar corn on an order for one bushel. 
In your opinion, is it the duty of this department to· bring 
action where complaints of this character are made to our 
department? 

'' Inspectors of this department frequently report that they 
find packages of flour exposed for sale by merchants of this 
state without the net weight of the flour being stated on the 
package. Do you advise us to take any action ip. this ques­
tion and would you advise that we refer these matters to ths 
county attorney of counties where non-labeled goods are being · 
offered .for sale 1 ' ' 

. Code section 5044 provides: 

'' If any person, with intent to cle f ra111,.d, use a false balance, 
weight or measure in the weighing or measuring of anything 
whatever that is purchased; sold, bartered, shipped or deliv­
ered for sale or barter, • • • • shall be fined not ex- · 
ceeding five hundred nor less than five dollars, or be impris­
oned in the county jail not more than six months, or both, " ' 

' Section 3 of chapter 154, acts of the thirty-fourth general as­
sembly, provides: 
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'' If any person engaged in the purchase or sale of mer­
chandise or other commodities by weight or measurement 
• • • "' be found having in his place of business any 
scales, weights, measures or other apparatus for determining 
the quantity of any commodity, which does not conform to 
the standards of weight and measurement of this state, shall 
be guilty of a misdemeanor, and for the first offense shall be 
fined not less than ten nor more than one hundred dollars, 
and for each subsequent offense, not exceeding five hundred 
dollars, or imprisonment in the county jail not exceeding 
ninety days." 

With reference to the instances mentioned in questions one, two 
and three of your letter, in order to convict, it would be necessary 
to show, in addition to the fact that the butter, the apples and 
the corn were short in weight, either that the parties selling did 
so "with the intent to defraud," so as to bring it within the 
ia;ection first quoted; or that he had in his place of business "scales, 
weights, measur<'s or other apparatus not conforming to the stand­
ards'' in order to bring it within the last section quoted. The 
mere fact that the goods are short in weight is not sufficient evi­
dence to warrant a conviction without the showing of these addi­
tional matters suggested. 

Chapter 180 of the acts of the thirty-fourth general assembly 
makes it a misdemeanor for '' any person to sell any package of 
flour which shall be stamped or labeled with a greater number 
of pounds net than such package actually contains, or who shall 
sell fl.our without each package, containing one pound or more, 
having affixed thereto in a conspicuous place on the outside of 
the package, printed in the English language, in legible type of 
the size specified, a statement certifying the number of net pounds 
contained in the package.'' Under thi!l section the intent of the 
party is immaterial and conviction can be had without proof of 
the intent. While section 1 of chapter 154 of the acts of the 
thirty-fourth general assembly authorizes and empowers the food 
and dairy r.ommissioner and his assistants to inspect the scales, 
yet it nowhere imposes upon them the duty of prosecution. The 
purpose doubtless was to furnish a means of obtaining evidence. 
The injured pa.rtit::s should, in each instance, institute the prose­
cution, although the food and dairy commissioner might do so 
if he sees fit. 
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This departmrn t would ad,·ise, in all matters referred to in 
your letter, that the eornpl ain ing parties be referred to the county 
attorneys and the proserutions be instituted and carried on under · 
his direction. .. Yoms very lrul.11 1 

c. A. ROBBINS, 

A.~sistant A.ttorney .General. 

COUNTY ATTORNEY-COMl'ENSATION OF.-The county attorney is 
not entitled to a percentage on fines and foreclosures unless 
collected by him during his term of office. 

E. B. STILES, Cownt:11 A.ttorney, 
Manchester, Iowa. 

December 29, 1911. 

.DEAR Sm: Your letter of the 26th instant addressed to the 
attorney general has been referred to me for reply. 

The question upon which you say your county hoard desires 
an opinion, briefly stated. is, When a judgment imposing a fine 
is entered in a cause in which the county attorney _appeared for 
the state, and such fine is not collected until the county attorney 
retires from office and is succeeded by a new county attorney who 
succeeds in collecting tbe fine, whether the county attorney dur­
ing whose term the judgment was entered, or the county attorney 
who collects the fines, or either of them, are entitled to any ad­
ditional compensation on account of the rendition of such .judg­
ment or the collection of the fine. 

Your question calls for a construction of the latter part of 
code supplement section 308, which reads as follows: 

"In addition to the salary above provided, he shall receive 
the fees as now allowed to attorneys for suits upon written 
instruments where judgment is obtained, for all fines. col­
lected where he a.ppeMs f o,· the state, but not otherwise, and 
school fund mortgages foreclosed, and his necessary and actual 
expenses in<1urred in attending upon his official duties at a 
place other than his residence and the county seat, which 
shall be audited and allowed by the board of supervisors of 
the county." · 

And especially the underscored portion of the language above 
quoted. 
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The general proviseiom of our law ·with reference to what con­
stitutes an a.ppearance usually have reference to appearance on 
the part of defencl'ant rather than on the part of plaintiff, but 
in this case, both the county attoruey obta.ining the judgment 
and the one collecting the fine acted as representatives of tl1'e 
state, and doubtless in whatever was done in connection with 
the case, they appeared for the state within the meaning of this 
8ection. However, I am inclined to the view that the language 
here made llS<' of should be com.irued to refer to the appearance 
made for the state a.t the time the fine · was collected. Appear­
anc-e, when used to designate the act of any person with reference 
to an action pending, mf'ans to come into court as a party to the 
suit. The actual presence of the party is not required; he may 
appear by his attomey or his agent. 

Wagne,· vs. K ellogg, 52 N. W., 1017. 

Tl1ere might be many fines collected, or rather, paid in by the 
defendants without any active participation on the part of the 
county attorney, and where such is the case, I am inclined to 
the view that the words, "but not otherwise" would exclude him 
from the right to claim a percentage on a fine so collected or 
paid in, and that the percentage should only be allowed in cases 
where the collection is brought about by some act or proceeding 
in which the. county attorney appears for the state after the rendi­
tion of the judgment imposing the fine. 

This construction is doubtless the better one from the stand­
point of public policy, for the county attorney who is in office 
at the time the judgment imposing the fine is entered will know 
that unless he proceeds to collect the same while he is yet in 
office, he win not be entitled to any percentage on such fine, where, 
on the other hand, if the county attorney would not be entitled 
to any percentage on the collection of fines imposed during the 
administration of l1is predecessor, there would be no inducement 
for him to be active in the matter of collecting such fines. 

The question is one that is not entirely free from doubt and is 
one that probably should be determined by the courts. 

Yours very truly, 

C. A. ROBBINS, 

Assistant Attorney Genera},, 
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COUNTY ENGINEERS-COMPENSATION OF-How PAm.-The county 
engineer should he paid in accordance with the provisions of 
subdivision 14 of code section 422. 

HoN. A. W. MIT,LER, Cou.nty Treasurer, 
Mount Pleasant, Iowa. 

December 29, 1911. 

DEAR Sm: This will acknowledge receipt of your letter of the 
20th instant to the attorney general, which has been referred 
to me for reply. 

You request an opinion from this department on two questions: 

'' 1st. Should the engineer appointed by the board of su­
pervisors under section 2, chapter 24, acts of the thirty-fourth 
general assembly, be paid out of the road and bridge funds 
in proportion to the work done on each, or should he .be paid 
out of the general county fund 1 

"2nd. When honds are issued and sold for the purpose 
of building a court house and the proceeds of the sale of 
the bonds turned over to tlie county treasurer, should the 
inte~est received from the banks on that money be turned 
into the county fund or would it be permissible to turn this 
interest into the court house fµnd 1'' ·· 

I think the person appointed by the board of supervisors in 
pursuance of the authority conferred in section 2, chapter 24, 
acts of the thirty-fourth general assembly, should be paid under 
subdivision 14, section 422 of the code, which confers the power 
upon the boa.rd of supervisors to fix the compensation for all serv­
ices of county and township officers not otherwise provided for 
by law and to provide for the payment of the same. The statute 
authorizing the appointment of the officer in question ·being silent 
as to how much he is to be paid or how the money for his com­
pensation i~ to be provided, I tl1ink the provision of the statute 
last referred to woulrl govern and it probably would be proper 
for the board to make up the compensation of such officer, in 
part, at least, from some of the funds you mention. 

Answering your second question, will say it is my judgment 
that the interest received from banks on the funds referred to. 
should be turned into the general fund of the county. 

· Respectfully yours, 
N. J. LEE, 

Special Counsel. 
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MooN LAw--::.\JETHOD OF REDUCING NUMBER OF SALOONS TO PROPER 

NUMBER DISCUSSED. 

December 29, 1911. 

RON. J. R. FRAILEY, 
Fort Madison, Iowa , 

DEAR Sm: Your letter of the 21st instant addressed to the at­
torney general was referred to me for reply. 

You ask Mr. Cosson 's opinion as to what method ought to be 
pursued in reducing the number of saloons in your city to the 
number which is permitted under the Moon law. I note you 
say that you have the impression that Mr. Cosson at one time 
expressed the opinion or made a recommendation that the saloon 
keepers who had been longest in business without violation of the 
law should be the ones to continue in business when such reduc­
tion was made or that the selection should be by seniority. 

I have not had opportunity of talking with Mr. Cosson since 
your letter was received and I do not know what h is personal views. 
are upon this particular question nor do I know whether he ever 
expressed such opinion or made such recommendation. I doubt 
if he ever meant to be understood as saying that the matter of· 
seniority conferred any legal right of preference. He may have· 
express-ed the belief that those who had continued in business the 
longest with good records would naturally appeal to the council. 
as being proper persons to be entrusted with the privilege of sell­
ing liquors in the future. I think there is no question but what 
the whole matter is up to the city council and it may grant the· 
proper number of consents to such persons as it sees fit. It is. 
my understanding that the city council may recall or revoke at 
any time resolutions of consent that have been granted and under· 
the situation created by the decision in the case involving the· 
Moon law the city couucil haR the power, a:s I view it, to select 
the proper number of persons to whom it desires to grant con­
sents, from the entire number now operating or from those who · 
have not had licenses in the past at all. I assume from what you 
say that the i\Toon Jaw in all of its provisions is now in · force in 
your city and that t.he numb.er of saloons must be reduced to · 
tl1e number or ratio of one to one thousand. I do not care to· 
express a positive opinion to that effect but it strikes me that 
ail resolutions of consent granted by the city council up to the· 
lawful ratio or number under the Moon law would be valid and. 
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that those who have been operating thereunder have not been 
violating the law. I mean, of course, where such consents were 
granted by separate and independent resolutions of the city coun­
cil. When the le~al ratio or number of consents have been granted 
by the city council the city council has exercised all of the power 
and right it has in the premises and it needs no argument to sup­
port the statement that all consents granted in excess of the law­
ful number were in violation of the lVIoon law and that all persons 
who opi?rat.ed under the consents so granted in excess of the lawful 
number had no protection thereunder and violated the law from 
the beginning. If these views are correct then the problem solves 
itself. Of course, if such consents were granted collectively and 
all of the persons were named in one resolution then I think such 
resolution wol1ld be void and no one would be protected under 
it because it could not be said that any one or more persons had 
priority in point of time. But if the individual consents were 
granted by independent resolutions each such consent would be 
a separate act of the city council and independent of all other 
resolutions and the proper number of consents which were prior 
iu point of time would seem to be lawful and would continue to 
he lawful for the period for which they were granted, not ex­
ceeding one year, or until revoked by ·affirmative action of the 
council, providing the other conditions of the statute have been met. 

Respectfully yours, 
N. J. LEE, 

Special Counsel. 

MULCT SALOONs.-The operator of a mulct saloon must be a resi­
dent of the county and must be a qualified elector and not 
a partnership iirm. 

MR. BER'l.' E. LEYTEM, 
Cascade, Iowa. 

December 29, 1911. 

DEAR Sra: .Yours of the 26th instant duly received. 

A person operating a saloon must be a resident of the county 
in which the saloon is operated. · 

Judge De Graff of Des Moines has recently ruled that a part­
nership firm cannot lawfully engage in the sale of intoxicating 
liquors at retail. I know of no provision in the Moon law that 
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would prevent one partner from selling his interest in the business 
to his partner , hut it would not necessarily follow that such tra,ns­
fer -wou1d legalize the business from then on. Doubtless the resolu­
tions of consent were in favor of the firm and wonld not be suffi­
~ient to protect t}rn remaining member. 

Yours very truly, 
c. A_ ROBBINS, 

Assistant Attorne1y General_ 

SALOONS-CONSENT OF FREE-HOLDERS.-The consent of a non-resi­
dent free-holder owning property within fifty feet of the 
building where the saloon is conducted is not required, but 
only resident free-holders within that distance. 

December 29, 1911. 

MR. A. L. COOK, 
Lo&t Nation, Iowa. 

DEAR Sm: Your letter of the 27th inst. addressed to the at­
torney general has been referred to me for reply. 

Your question is, whether or not it is necessary to obtain con­
sent of a non-resident who owns property within fifty feet of a 
saloon. 

Subdivision 2 of code supplement, section 2448, provides in 
part as follows : 

'' The person appearing to pay the tax shall file with the 
county auditor a certified copy of the resolution regularly 
adopted b;\'· the city council, consenting to such sales by 
him, and a written statement of consent from all the resident 
free-holdm:s owning property within fifty feet of the building 
where said business is carl'ied on.'' -

Hence, it would seem to be clear· that your question should be 
answered in the n egative, 

Yours very truly, 

c. A. ROBBINS, 
Assistant Attorneiy General. 

.. 
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CITY CouNCIT,MEN-1\fay NoT CONTRACT WITH CrTY.-lt is unlaw­
ful for a councilman to be interested in any contract or job 
of work for the city. 

MR. HERMAN JOHNSON, 
Boone, Iowa. 

December 29, 1911. 

DEAR Srn: Your letter of the 25th instant to the attorney 
general was referred to me for reply. 

You inquire whether a member of a city council is prohibited 
from selling goods to the city or town of which he is a council­
man and if he does sell merchandise to such town or city can he 
enforce payment therefor. 

This department is not required to render official opinions in 
matters of this kind to private persons or local officers. In this 
instance, however, I have 'no objection to saying in a personal 
way that a member of a city or town council cannot enforce pa.y­
ment for goods or materials or property of any lrind that he may 
sell to the city or town of which he is a councilman while he is 
holding that position. This is not made _a criminal offense by 
our statutes but such transaction has been held by our supreme 
court to be contrary to public. policy. Our law does prohibit and 
make unlawful a councilman being interested in any contract or 
:iob for work for the · city and a violation of that provision sub­
jects suc_h officer to prosecution and punishment in a criminal 
action. 

Without ~laborating I call your attention to subdivision 14 of 
section 668 of the code and to . the _ case of BO!!J vs. Davidson, 133 
iowa, page 688. 

Respectfully yours, 
N. J. LEE, 

Special Counsel. 

'l'RUSTEES-PENALTY INCURRED FOR FAILURE TO DESTROY WEEDS 

ON HIGHWAY.-No penalty is provided by chapter 96 of the 
acts of the thirty-third general assembly for failure of the 
township trustees to perform their duties under said chapter. 

December 30, 1911. 

W ALLACES' FARMER, 
Des Moines, Iowa. 

GENTLEMEN : Your letter of yesterday addressed to the attor­
ney general has been r eferred to me for reply . 
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You call A tcn tion to the fnct t hat by section 8, chapter 96, 
acts of t he thirty-thi rd ge nera l ass mbl y. a penalty is imposed 
u pon township t rus tees for fai lure to perform thei r duties under 
the pro,•is ions of thnt chapter , an d fur ther state: 

'' \\Te 11rc not abl r. to find . howe\·er, tha t there is any pen­
alty imposed u pon the trustees fo r negle ·ting their duty in 
other r espects ; such, fo r exampl e. as partition fe nce matters. 
We have n cnsc in point submitted by J. ]\[. Hawkins, Ladora, 
Iowa. He and his neighbor are in a dispute concerning a 
pa,·tition fe nce. A part of it consists of hedge. 1' he township 
truste<es have bee11 called ou t in t heir apacity of f ence view­
ers and have rendered their decision in favo r of Mr. Hawkins. 
Th e neighbor refuses to abide by the dec ision or comply with 
it in any way. :r,rr. Hawkins insists upon the trustees com­
pelli ng an obser\•ance with their decision but they hesitate 
to net and ask him to employ an attorney. 

"Our purpose in writing- yon is to ask whether there arc 
any means under the law of compelling the township trustees 
to exercise th e duties which the law impQses upon them." 

am unable to find any statute directly imposing any penalty 
on the trus tees fo r their failure to perform their general duties. 
There is no doubt but that they could be compelled by mnndamus 
proceedings to act in any particular matter where it is their 
d uty to act and wher e they fa il so to clo, but inasmuch a.s they 
ha,•e a discr etion and judgment to exercise in such matter s, that 
discr etion or judgment could not be controlled by s\1ch proceed­
ing, but wou ld be su fficient to require th em to take action , leaving 
the nntur e of th e action to be taken to be d termined by their 
judgment. This of course would not be a very satisfactory r emedy 
iu many cnses. The trustees might nlso be removed from office 
under the provisions of code section 1251. First, for habitual 
or wilful neglect of duty ; Sev nth , for wilful misconduct or mal­
ndministrn.tion in offi ce. but this would 11 ot a fford Mr. Hawkins, 
in the case you mention, the desired r elief. 

I assume from your let ter that the trustees have ordered Mr. 
Hawkins ' neighbor to erect . maintain, re-build or r epair a cer tai n 
portion of the partition f ence, or to trim or cut back a certain por­
tion of that portion of th e fence wh ich consists of hedge, under and 
in iwcordance with the provisions of sections 2356 nnd 2357 of tb e 
code. If tl1is be the situation, tl1en l\fr. Hawkins ' remedy is to 
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follow the prov isions of section 2358 of the code by bu ilding th 
fen ce or cutting back the hedge himself. in accor dance -.ith the 
order of t he trustees, if the neighbor fa ils to comply wiU1 Uie orJer 
within t hi rty days from the lime fixed by the t111stees, nod after 
he lms done the work of erecting. re-bui ldfog, trimming or cutting 
back or repair ing sneh fence anrl bad the Yalue of his work fixe d 
by tl1e fence viewers, nn,l t he neighbor fai ls to pay the amount 
thus fhed , together with th e fe,,s of th e fence viewers, and permits 
such amoun t to remain unpaid for a period of ten days, Mr. Haw­
kins could recover by an ordina ry action in court double the a.mount. 

Yours very truly, 
c. A. ROBBDIS, 

Assistant Attorney General. 

ROAD Da., a SuPER!NTENDENTS-COMPENSATION OF.-The compen­
sation fixed for the road dragging superintendent is for his 
individual servi ces without team. H e should not contract 
with himself to furnish a team. 

11'1.R. c. D. BEARDMORE, 
Ira, Iowa. 

December 30, 1911. 

DEAR Sm, Yours of the 28th inst. addressed to the a ttorney 
general has been referred to me for r eply. 

Your first question is, whether or not the superintendent of 
dragging is to be hi r ed single banded, and whether or not he can 
work a team nnd furnish more men a.nd teams. 

The compensation fixed for the superintendent is for his in­
dividual ser,~ces without team. It is bis duty to employ other · 
men an d teams to do th e dragging, but he could not lawfully con­
tract with hi mself for the use of his own teams or other hired 
help in bis own employ. 

Your second question is, whether or not the drag su perintendent 
is to be pa.id out of t he d rag fu nd. 

Chapter 70 of the acts of the thirty-four th general assembly 
provides that th e townshi p truste,,s shall, at their r egular meeting 
in November a11d April of each yea r, settle with the superintendent 
oi dragging and pay all claims fo r dragging in each district which 
ba,•e the approval of the superintend en t of dragging, out of the 
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draggiug fuud of Lhc township. Tl encc, it follows that your second 
qu.cstion should be :rnswered in the afJirrnatiYe. 

Your th ird question is with refe r nee to the aJuouu t o f bond 
required to Le g iven by a. township clerk. 

Code section 1529 provides that the trustees shall r equire the 
tow11ship clerk to give bond in snch sum as they t hink p roper . 
This is his ordinary bond , but where a tax is voted for the p urpose 
of building a township hall , section 572 of the code provides that 
the clerk shall , before drawing nny of sa id lax from the t reasury 
of said coun ty, execut n bond with penal ty double th e amount of 
said tax , which bond shall be approved by the boa rd of super­
visors . 

Yours ,~ery truly, 
c. A. R01lBINS, 

.1hsista,nt A Uorney General,. 

P ERJURY-W HAT CoNSTITtJTEs.- One mi ght be guilty of perjury in 
swearing to a bona lid~ list of newspaper subscribers. 

W . B. N EWBOLD, Attorney , 
Keosauqua, Iowa . 

December 30. 1911. 

DEAR Srn: Your lett er of the 29th inst.ant addressed to the at­
torney general b11.s been r eferred to me for reply. 

Your question, "" stated by you, is: 

" Whether or not n publisher , during the last hali of Decem­
ber preceding the fil ing 1111d swearing to his list t he first week 
,:;,, j,\~ f,nJ.u,,v.uy• .mrui.tb, ,J.8.l\Ul!J'JV,. lW• f.r.ruu J.Ju, pn1.J bro.ks SJf 
his county 700 or 800 or 1000 names, as th e case may be, en­
ters th m on l1is list, sends out a circular to each name so en­
tered statin g that if they take out said pn.per a.fter two copies 
n're sent, t hat th ey will be con.nt ecl EIS bona. fide ye11rly sub­
scribers, and swears to said list as being bona ficl subscribers 
and files it with t.be board of su pervisors in order to be selected 
as an official par r for the county, would such swearing to 
such a list amount to perjury T" 

n.nd as propounded by you, without a further showing of facts, 
could not be answered either affirm atively or negatively. It is a 
fundamen tal proposition that t he fnlse statement sworn to must 
be with referenee to a material matter involved in some i11Bne or 
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l)rOC~iug irnd ~\" J1ile it may be doubtless tnle Lhat a party mig-h l 
be guilty of perJury in subs ·r ibing and sweari ng to n slRtement 
purporti ng to give the number nod aarnes o l.: yea rly subscriLers 
to his papei·, uncl r code section 441. yet from your sh1tement of 
the matter it does not appear hut that eneh _p r so 11 nnmed on the 
list as a bona fid e subs ·ri b r wns in fact such a.l th time the 
affidavit was filed. Fo,· illustration : \Ve shall ns.s11me that the 
defendant and oue other p ublisher were contestants fo r the place; 
that th e other con testant hnd 500 bona fide subse,·ibe rs ; and thnt 
the de[cudaut had 600 bona fid e subscribers. in addit ion to those 
on the list which are questionable. Then it would be wholly im­
material whether the quc~i.ionable ones were bonn. fide 0 1· not and 
a fa lse statement "ith l'eference to them co uld not be snccess'fully 
made the basis of an assignment for perjury. However. if it 
became necessa ry to count nuy of these questionable names in 
order to g ive the defenda nt the hjghest number of bona fide su b­
scri bers, then their names would be materia l, n.nd if they were not 
iu fa ct boua fide subscribers, or if he had no good r eason to b • 
lieve that some of them were bona fide subscribers at the t ime 
when he s wears they were, he wo uld. in my judgment , be gui lty of 
perjury. 

See 30th Cyc., page 1404, u nder the head of rash state­
ments and lhe enclosed extracts [rom .Sta.le vs. Gage, 17 N. H ., 
and .State 1·s. alrch·ibald K nox, 61 N. C., 312 and 313. 

Yours very truly, 
c. A. ROBBINS, 

Assistant Attorn ey Genera/,. 

Cm zENSFIIP DEFINED.-Persons born in the { nited ta,tes who nre 
not subject to a foreign power are citizens veu though born 
of 1111uat11ralized for eign parents. 

ilrn. J on N P . W., Lwci, 
City. 

December 30, 1911. 

D,:,,n SIR: I lrnve your letter of the 23d insta nt. 
Yon subm it the following ~uestion upon whi ch you desire 11n 

opi n ion from this <lepartment, to-wit : 
32 
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" Jr a foreign er and wife re ide in th is conn try without 
taking out naturali zation papers arc thei r children wbi h are 
born in this coun try Am erican citizensf" 

Your qu est ion seems to be answered by section 1992 of the r e­
vised statu tes of the United States which reads as follows. 

"All persous born in the United States aud not subject to 
auy foreign power. excl uding Ind.ians not taxed. are declared 
to be citizens of the United States." 

Respectfully yours, 
N. J. LEE, 

Special Counsel. 

BRIDGE CONTBACTS-NEEn NOT Bz AoVF4'TlSED.-Contraets made by 
the board of supervisors for the construction of bridges neeJ 
not be adver tised wheu Jet to the lowest bidder. 

December 30, 1911. 
MR. J . L . TENNANT, 

Rockwell City, Iowa. 

DEAR Srn :-Yours of th e 26th instant addressed to the attorney 
general has bee n referred to me for reply. 

You r question , briefl y stated is, whether it is legal for the 
board of supervisors to let the entire bridge work for the year in 
oue contract, or must th ey adver ti e each bridge and let them 
separately. 

I know of no provis ion which requires an advertisement or 
bidding J'o r the letti ng of bridge contracts. Code section 429 pro­
vides for letting certain work for the impro,·ement of roads to the 
lowest responsible bidd r a fter having advertised for proposals, 
but I do not beli eve this provision applies to bridges. However, it 
is provided by code supplement section 423 that the board of super­
viso rs shall not order the erection of a court house, j ai l, poor house 
or other bui ldinl!, or bridge, when the probable cost would exceed 
fiv e th ousand dollars, until a proposit ion tl1erefor shalJ have first 
been submitted to the legal voters of tl1 e county and voted for by 
a majority of all persons voting for and agajost such proposition 
a.t a general or spe ial election, notice of the same being given for 
th.irty days previously in a newspaper," etc. 
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llence. 1 am inclined to the view that tbe law does not contcm· 
plate that bridges should be contracted for in any other way tl1an 
a separate contract for eacll bridge. Otherwise, they wou ld never 
know how many bri dges would exceed the fi.-e thousand dollar l.imit 
above referred to. 

·Yours ve ry truly, 
c. A. ROBBlNS, 

Assistant Attorn ey Ge11e.-a!. 

CITI ES .1.\..',D T ow::,;s-CouNCILMEN.-A city councilman may not 
lawfu ll y contract lo furni sh garbage cans to the city. 

HoN. H. C. F 1:,,ca, 
~ orthwood, Iowa. 

December 31, 1911. 

DEAR Sm: This will ackaowledge your letter of the 27th in­
stant to the attorney general , which has been referred to me for 
r eply. 

You inquire whether a member of the city council moy furnish 
garbage cans to t-he city in consideration of having the right to 
place on such cans an advertisement of his business and he re­
ceiving no other consideration. 

The case yon put probably comes within t he rule announced in 
the case of Bay i·s . Dav idson, 133 Iowa, 688. Subdivision 14 of 
sect ion 668 of the code prohibits members of the city council from 
being interested in any contract or job for work but I doubt very 
much if that applies to your case. Therefore, the transaction of 
which you speak does not seem to be prohibited by statute and thus 
unlawful in the sen e that it is a violati on of the criminal code. 
The most that could be said is t hat the councilm1m in question 
migh t. be prevented from rnaintain.ing his advert isement in tlte 
manner sta ted on the ground that he receives from the city o. valu­
able consideration. If it was a case where he sold goods or prop­
erty or material of any kin d to the city there would be no qu estion 
and he conl d not recover tl1e price or value of goods or property 
so sold oi· aft rn pted to be sold under the r ule of the cnse cited. 
In the cMe ) "OU state the city pays no consideration in money or 
property ; extends a pri vilege to a member of its council which I 
'JSSUmc has money Yalue. Other wise, the garbage cans would not 
have been given free of any other cost to th e city. If it was the 
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in tent :mcl purpose to make the city 11 pr sent of the ga rbage cans 
the con ]ition as to the advertising fea ture wou ld not have been in­
cluded . T t hink the question raised is ratl1er technical but it may 
he th•t if it is tes ted the councilman in (Ju estion could be enjoi ned 
from maintaining his advertisement in th way yon describe. 

Respectfull y yours, 
X J . LEE, 

Special Counsel. 

HIOHWAYS--H o w E. TABLISBED.-Ten yea1-s' travel of a. road is suf­
ficient to establish same as a pnblic highway whether lawfully 
laid out or not. 

l\fn. CHARLES HUNTSBERGER, 

West Union, Iowa. 

January 2, 1912. 

DEAR SrR: Yours of the 28th ult. addressed to the attorney 
general bas been referred to me for r eply. 

It is an indi ct,tbl e offense for any person to obstruct the public 
highway by th e er ection of a fence therei n, under code section 4807, 
and any person discommod ed by the obstruction may lawfully 
r emove the aame from the highway. 

Ten years' travel of the road · is au ffici en t to establish the same 
as a public highway, and n change of the location of th snme can­
not )awfolly be made without the actio" of !be boa!'d of 8Uper­
visors thereon. 

It is t he duty of the road su pervisor, and not the county attor­
ney, to remov t his obstruction, under code section 1560. It might 
lie t he duty of the county attorney to prosecut e an indictment 
against t he party erecting t he fe11ce. 

Yours very truly, 
c. A. R OBB INS, 

1l ssista11t Attorney Geueral. 
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JTIS-EIL\XT Y EN DOR Qt~ DR t;GS-LI &,."\' SE K OT 1'RAX .... FER.\ .BLE .-.-\ 

license, issued to au itinerant vendor of drugs under cod e sec· 
tion 259.J is not tra ns fornbl e. 

J an uary 2. 1912. 
,IR. ~r. 0 . L .\WRENCE, 

~ cw U an1pton1 Iowa. 

DEAR IR: Ymirs of U,c 29th ult. addressed to th e st.ate treas­
urer has been referred to this depa rtment fo r reply. 

Y our inquiry is , whether or not the license permitting the sal e 
of drugs by an itinerant vendor, ii:.sued und r ode section 2594, 
is transferable f rom on e pei·son to a11other. 

The sect.ion r eferred to provides for tJ1e payment of an aunual 
fee of $100.00. and for the issuance of a license u pon the payment 
of such fee, and inasmuch as the sta tute fails to provide fo r any 
transfer wh ere the licensee does not desire to use the license the 
entire year, I am of the opinion tha.t your question must be a.n­
swerecl in the nega tive. 

Yours very truly , 
c. A . R OBBINS, 

Assistant Atto,-11ey Geneml. 

VtS.JT rNO PmWNERS.- It is wi thin the discretion of the warden to 
prevent persons visiting prisoners exec.pt in accordance with 
I he pro,·isions of code section 5G86. 

J. C. S.\NOSRS, 1\"a.r·den, 
l ou:a Stale PenitenUat-y, 

Ft. i\Jatlison, Iowa . 

January 2, 1912. 

D EAi! , 111: Yours of llcc rnber 26th . 1911, addressed to the at­
torney geucral has been refer red to me fo ,· r ply. 

Your question. briefly stat d, is. whether or not, unde l' code sec­
tion 5686. yo u are justified in deny in g an attorney the privil eg e 
of visiting and interviewing prisoners in the penitentiary who may 
be eithe1· ·lient~ or witn esses, or to impose terms or restri ·tions 
upon snch pr ivi legP. 

The section to which you 1·e fer provides: 

" 'l'he fo llowing persons arc authorized to visit the peniten­
tiai·y nt pleasure: The governor. RCCT'etery. auditor and treas-



502 REPORT m' ATTORN EY-GEN ERAL 

urcr o[ slllle, 111 ernbers of th general assembl y, judges of the 
supl'emc. distr ict and superior co11 r1s. eounty attorneys, and 
a ll regu lnr officiating ministers of the gospel ; amd no otlie.- per­
son shall be pcrm·itted to go within the Tfl'ison where wnvicts 
are con/iurd e:rce pl by permission of the warden. " 

It seems to me the lotter porti on of this section which has been 
underscored n PSSar ily im plies that a warden would have author. 
ity to ex lud • nil persons except tbose mentioned in the former 
part of the section. and that, if he sees fit to permit any person 
t~ hove t hat privil ege, that he migh t impose such terms aud re­
stri rtions as he secs fit. 

Yours very truly, 
C. A. ROBBINS, 

Assistant Attoniey General. 

Scm>OL D rs·rRJ CTs--E,rrt .()YMENT o,· ATTORNE YS.-A school dis­
t ric:t is without power to empl oy attorneys except when suit 
has been brough t or comm enced against a school officer in a 
matter in wh ich the school district is really the party in in­
ter est and then only for the particular suit pending. 

A. L. UNITE, Scc ,·ela n.J, 
Board of FJd,ucatin,i, 

Des Moines, Iowa . 

J anuary 2, 1912. 

D EA n Sm : Your letter of t he 21st ult. addressed to the attorney 
general has been r eferred to me for reply, and the question upon 
which you nsk for an opinion from th}s office, as stated by you, is 
as foll ows: 

" ITns the school board of the city of Des Moin es power to 
employ a11 attorney at a fix ed annu al salary (or on some other 
compens.,t ion basis) wl1ose duties shall be to attend the meet­
ings of the board in the ca p1teity of lega l adv iser, give opinions 
to it and its officers whenever called upon so to do and r epre­
sent it in suits brought by or agai nst itt" 

The latter pa r t of code section 2759 provides as follows: 

"Jn all eases where ac tions may be instituted by or against 
any school of fice r to enforce any provision of law, the board 
may employ counsel for which the school corporation shall be 
liable. " 
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] n passiug upon this 1wo,·isioo. our suprt:rne court. in the cnsc 
of 'co tt rs. In dcprndei,t District of Ha rdin , fouud in 5n North­
western Reporter, commencing on page 15, made u o[ the foll ow­
ing la.ngunge: 

11 ~ow, bea ring io mi nd the fa ct that this su it was brought 
against the d irector lo restrain tJ1em fr m doing an illegal 
act ,- from consummating a fra ud upon the district.-nnd that 
t.hese di rectors, if not acth·e parties to U1c fraud, were guilty 
of t he grossest neglect and carelessness in the performance of 
their duties, docs t he law contemp late t hat they shall have 
power to bind t he distr ict by issuing orders, to pay nttorn ys 
and stenographers fo r se.rvices, not in defending a suit for 
the benefit of the district, but in defending nets of their own, 
whfoh, when done, they knew were improper, if not fraud ulent, 
and about the impropriety of which there could be 110 ques­
tion 1 We think not. To hold such orders legal is to ·offer 
a preminm to incompetent or dishonest school directors to 
squander the funds under their control, and then, when called 
to an account to further intrench themselves by hiring and 
paying attorneys ou t of the district funds, to aid iu defending 
t hem. The law contemplates no such thing. It was des igned 
that school directors, in the proper performance or their duty, 
should be provided with counsel in case of suits brought by 
or against them , but it. was not designed that such officers 
should haYe the benefit of this statutory provision when a suit 
was brought aguinst them by reason of their own corrupt or 
illegul acts, which, when done, were by th em known to be such. 
By th is constraction o.f the law, directors who are honest in 
the performance of thefr duties, even though mistaken as to 
their powers, and so acting ill ega lly, have power to employ 
counsel, at the expense of the district, in a case instituted 
against them as such offic ers, while directors who h"llowin gly 
act ill ga ily or corruptly, or knowingly d isr egard theh· duty, 
whereby an inju ry r esults to t he distri t, are rleprived of the 
benefit of this statutory provisfon." 

Jn tlie en of 1'cmpli11 di Son ,·s. the District Township of Fre­
,,,0111, 36 Town , 411, it was held that the board was wiU1ont author­
ity to bind th e d istrict by employing attorneys to prosecute or de­
fend an appea l whi ·h hacl been taken to the state superintendent 
from a decision or the coun ty superintendent with reference to 
the ]oca tion of the schoo l hone , or to n div ision of the di trict, on 
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Lhe ground that sut h M proceeding was not R suit , wi t h in the 
111 run inl! of the p1-o,· ision above qnotcd . In Yiew of the language 
of this pro,·i8ion. a nd in ,·i w of th two decisions of our supreme 
('Ou r t. from which ext rac t~ a re matfo as abo,·e shown . . I am of the 
opinion that th e board is withou t power to employ counsel. except 
wh ·n a suit has beeu commenced by or against a school officer 
with refer nee to a matter in which th e school district is the real 
po1·ty in interest. and then on ly fo r the particu lar suit then 
pending. 

Youl's very truly, 
0. A. RoBBINS, 

Assistamf Atto,-ney Ge11e1·al. 

Sc 1:1 001 .. B u11,mNr.; Boxos- l NTERE!"r-llow P .1..\.10.-Tbe in terest on 
school house bonds should be pa id from the school building 
boud fu11d nod no part of same should be paid from the con-
tingent f.und. 

IIoN. A. M. Dr.voE, , upcrintende11t, 
De7,artme11 / of Public l ·11.,tr11 ctio11, 

State House. 

January 2, 1912. 

DEAR Srn : Your lette r of the 12th ult . ncldressed to t he attorney 
genersl lrns been referred to me .for r eply. 

Your first question is: 

"From what f uncl should the interest on the bo11ded in. 
debtedneM he pai<l ! Is it legnl to pay any part or al l of this 
inter est from the f•ontingeut fu nd t" 

Code supplement section 2768 provides : 

" 'l'hc mone,v collected by tax for 1he er ection of school-houses 
and the pnrment of debts contracted therefor slrnll be call ed 
the school-house f,,t11d: that coll ected for the psyment of school 
bnildings bonds shall be called the srhooi b11ildi11g bond fu.,d; 
that f.or ,-c,,t, {11 I, ,·epairs and other continge,,t expenses neces­
s,11·y for keeping the school in operation. th co11ti11gent /1t11d; 
mad that r eeived for the payment of tead1ers, the teachers' 
fund; '' 

ode supplement ect ion 2813 provides: 

"'l'he board of ench school corporation shall, at the same 
time ond in the same manner as provided with reference to 

REPORT OF ATTORNt Y-GtNEHAL 

othe r taxc!i<. fi x the amount o f 111.x ll <'l'{'S...,flry to h(' if' Yil·d to 
pay an;r amount of priuc ipn.1 o,· mt, n .-;t d1tt 1Jr lo blComr dua 
clur·ing the n t? xt yenr in lnwfnl honde,I indl•lth:dn ess whir h 
a mount shaJI I r 1: r1 ifi cl to t he J.o:.ird o f "llJh:nisnrs n . .;: othe r 
taxes. nnd le\' ie<l by th em on t he propt" rty there in as other 
i,:<' honl t ,L ... es are It'd cl. hu t such 111x ~lrn11 111)t t' Xt l'<'d fi ,· mi lls 
upon the d ollar of th P nssesS<'rt nduntion of ~u c·h property for 
money b_onClwed for imprn,· ... rn pnts. · , 

Code supplement ection 27 :~ prO\· ides: 

11 .It nHI)' provide :rnd p11y ont of th r on ting-ent fund to 
;11s•11rc school prQpcrt.y su ch s um ns ma.y he necessa r~r. nnd mny 
pt1rehnsc dictlQ·uari s. l·ibrary books, inclu Lling books fo r· the 
p11rpo. of ten.ching- 1·ocnl 1n11 i c , m(IJ)s, charf .i: a,ul apparatus 

for the use n_f thP sr /1 001 th r r ro f to au nmo11 nt not exceed ing 
tw,·n ty-fhe dollm-s in nn~r nne ;vra r for en ch schoolroom under 
its eharge; ' ' 

From an examination of t hese S(!eti ons. r um of the opini on tlint 
the interest on the bontlccl ind ebt ed n s should be paid from the 
school huiltling boucl fund , nnd that no part of the same could 
lega ll y be paid from th e coutingc11t fund. 

Your second question is as fo ll ows: 

" Must. the board l111vc nuthol'i ty from the electol's before 
they cn u lev_v snllic ient fun ds to pay iuter est on the bonded 
indebtedness! H tbe electors fo,- nn_v renson fail to give snch 
authority, l1ow should th e ho11rd proceed T" 

Code suppl ement section 28.13, whi h is above set out, as it ap­
peared in the ode of 1897, cout.llined th e following additional 
language: 

" or any independent ci t y or town district of any money bor­
ro"1ed for improvements after a vote thereof authorizing the 
same. ' ' 

And while T am of the opinion that this lru1guage only refern,d 
to t he lawful bonded indebtedness and did not contemplnte tL vote 
autbori1.ing the paym ent of jnt l'cst, y t since this language is 
eliminated from the sect ion. there is iu my opinion no room for the 
eoutent. ion that a tax for the payment of interest caunot be levied 
without a vote of the district authorizing the same. 
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Your third question is as follows: 

"From which fun<l should the salary of the city superin­
tendent and the supervisors, such as music, drawing, primary, 
kindergarten, etc., be paid ? Can any part of this salary be 
paid from the contingent fund 1 '' 

I am of the opinion that all salaries, such as are referred to in 
this question, should be paid from the teachers' fund. By what­
ever name the instructor may be known, they are r ecogn ized under 
the law as teachers, within the meaning of code supplement section 
2768 above set out. At any r ate, none of these matters could law­
fully be paid from the contingent fund, for the purposes for which 
it may be expended are enumerated in the sections above quoted,-
2768 and 2783, which do not include the payment of teachers or 
other instructors. 

Your fourth question is: 

'' In case contracts have been made for the erection of school 
houses or purchasing sites in excess of the money available. in 
the school-house funJ, can the board legally issue warrants on 
said fund to meet such obligations 1" 

In addition to the language already quoted from code supple­
ment section 2768, the section further provides: 

"Whenever an order cannot be paid in full out of the fund 
upon which it is drawn, partial payment may be made. AH 
school orders shall draw lawful interest after being presented 
to the treasurer and by him endorsed as not paid for want of 
funds.'' 

These orders undoubtedly refer to the warrants authorized to 
be issued by the president and secretary under the provisions of 
code supplement section 2762, which provides as follows: 

'' He shall countersign all warrants and drafts upon the 
county treasurer drawn or signed by the president.; draw each 
order on the treasurer, specify the fund on which it is drawn 
and the use for which the money is appropriated." . ' 

_If this ?e true, the law would seem to contemplate that warrant.a 
m1~ht l1e 1ssued, ~v-en though there were not at the time any funds 
available for their payment. 

GEORO;EJ CossoN, 

.Attorney General. 

REPORT OF ATTORNEY-GENERAL 507 

MooN LA,,·-F1x1NG Nu:r.rnER OF SALOONS-WHEN EFFECTIVE.-The 

Moon law limiting the number of saloons to one for each 1,000 
inhabitants became effectiYe from the date of its passage, April 
15, 1909. 

REv. C. E. LA REAU, 

Denison, Iowa. 

January 2, 1912. 

DEAR Srn: Your of the 21st ult. addressed to the attorney gen­
eral has been referred to me for reply. Your questions briefly 
stated are: 

"1st. When did the 1\foon law go into effect,-April 15, 
1909, the date of its passage, or July 4 thereafter? 

"2d. Whether resolutions of consent in excess of one to 
each one thousand population issued in June of 1909 are legal. 

"3cl. Whether a new petition circulated in 1911 would take 
precedence over the previous petition of consent, and whether 
or not they could continue under the old petition of consent 
with more saloons than one for each one thousand. · 

"4th. Whether, under the new law, the excessive numbers 
could be eliminated by some of the saloon keepers going into 
partnership in such a way as to reduce the number o:I' saloons 
to the required minimum_'' 

Answering your first question, will say that our supreme court 
held in the case of Sawyer vs. Gallagher, 130 N. W., 173, that while 
the Moon law did not take effect until July 4th, 1909, yet that 
resolutions of. consent issued after the time the law was passed, to­
wit: April 15, 1909, were unlawful, being in excess of the minimum 
number of saloons allowed, namely, one to each orie thousand of 
population. 

Your second and third interrogatories should each be answered 
in the negative. 

According to a recent decision by Judge DeGraff of the Polk 
county district court, a saloon cannot lawfully be operated by a 
partnership firm; hence, it follows that your fourth interrogatory 
should be answered in the negative. 

. Yours very truly, 
0. A. RoBBINS, 

.Assistant .Attorney General . 
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Iw1•ox1cATING LIQt:oRf; DEFINED.-.Any beverage containing any 

pereenta)!e of alcoliol, however slight, is an i11toxicating liquor. 

L. H. i\hTTux, Couuty .1llorney, 
Shenandoah , Iowa. 

,January 3, 1912. 

De,\J( Sill: Yours of reee11t da.te addressed tu the a.ttorn,ey gen­
eral with refe rence to the interp retation of ehapter 105, acts of the 
thirty-fourth general assembly, has been referred to me for reply. 

As I understand it , this statute makes the fact that the party 
l1 as a federal I ieeusc to sd! intoxicating liquors prima. facie evi­
denee t ha t lw is engaged in the sal e of i utoxicating liquors in viola­
tion of the state law, and the burden ,vould be on him to rebut 
this presumption. 

If any restaurant keepers who you say have taken out licenses 
because of the faet that they feared th at some soft drinks sold by 
them con tained a percentage of alcohol, are actually selling drinks 
as a beverage which contain any percentage of alcohol, however 
slight, then they would be guilty under the state law, independent 
of the question of whether or not they had the fe deral license 
and independen t of the question as to whether or not such federai 
license is relfttired hy the general government for the sale of such 
drinks, aud in these cases at least they would be unable to show 
that they ll"ere not guilty if you could show that the soft drinks con­
~ained any percentage of alcohol, and that they were sold by them 
for use as a beverage. 

State vs . Y eager, 72 Iowa, 421; 

State ·v~. b1tuxicati11g Liquors, 76 Iowa at 245. 
, ' 

State vs. Colvin, 127 Iowa, 632. 

. As to wl'.ether or not the other parties could rebut the presump­
t1011 of g~ult would doubt less depend upon the showing made in 
euc~1 partic~lar case and upon the attitude of the particular court 
or Jnry trymg the case. · 

'Yours very truly, 

C. A. ROBBINS, 

Assistant Attorney G&ne~·al. 
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I~Dl"STRL\L SCHOOL-AGE .\T \Ymcn CH ILD MAY BE Co11HnTTED.­

Whel' e a child is sought to be committed to the industrial 
school as punishment. for a crime the court is without power 
to corumit under the age of ten years. A child under the a.ge 
of ten years may be committed as a dependent or neglected. 
child. 

BOARD OP CoxTROL, 

State House. 

January 3, 1912. 

Srns: Your letter of the 7th ult. addressed to the attorney gen­
€ral has beeu referred to me for reply. 

You call attention to the provisions of cha.p.ter 5-B of title III 
of the supplement to the code of 1907, which you say, seems_ to 
authorize the comm it men t to the industrial school of boys and girls 
under the age of 16 years without any minimum age limit, while 
a later statute, fo und in chapter 136 of the acts of the thirty-fourth 
general assembl y, fixes the minimum limit at 10 years; a~d then 
vou ask, "May children under the age of 10 years be committed to 
1he industrial school under the existing law?'' 

Section 254-aH of the supplement to the code defines dependent 
and neglected children, and reads in part as follows: 

'' Any child nnder the age of ten years, who is found beg­
ging, or giving any public entertainment upon the st~eets f~r 
pecu.niary gain for self or another; or who accompames or 1s 
used in aid of any person so doing; or who, by reason ?f. other 
vicious, base or corrupting surroundings, is, in the opm10n of 
the court , within the spirit of this act.'' 

Section 254-a20 of the supplement to the code provides: 

"When any child of the age stated in section two (_2) '. here­
of, shall be found to be dependent or neglected , w1tl11~ ~he 
meaning of this act, the court may make an ~rde~ c~mm1ttmg 
the child to the care of som.e suitable state instititt101i, or to 
the care of some reputable citizen of good moral character, or 
to the care of some ind1istrial school, as pro~id.e~ by law,. or 
to the care of some association willing to receive 1~, ~mbracmg 
in its objects tile purpose of caring for a~d obta1~1~g homes 
for dependent and neglected_ children, w_h1ch .~ssociatlon shall 
have been accredited as heremafter provided. 
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rrt,cse provisions se r.n to have been left uu touehed by chapter 
136 of the acts of 1hc th irty-fourth genera l nssc ,nbl.,·. The appar­
ent purpose of thi s chapter 1:.36 w11s to in<' rt'ase th r min imum age 
li mit or!) yca r8 fixrd in corle sup pl ement ~ed ion 270.S to 10 years. 
and to incrcosC' the minimum age lim it o f 7 .vetm, . fo und in code 
s•uppl emcnt. section 27W, to 10 years . but ) 'OU \\'ill observe tha t 
these provis ions only npply wlH•r the hoy or izirl is found gui lty of 
a crime in a rourl of rrc·onl , and in such f' .l Si" . f ;1111 of the op inion 
that the courl would be without power to commit n boy or girl und er 
the age of l O yea rs to the ind ustrinl school. 

On the other hand . the pro\'i. ions of secti on 25~-n H do not r equire 
Urnt thcrC' shoul d be any such conviction in orrl r to authorize the 
comm itment, but only thnt the child shou ld he n. dependent or 
neglecte<l child, within the mc11 11i n~ of that Sf' ·tiou ; nod while 
section 254-n20 docs not specifi rnll.r di rect that ;;uch dependent or 
neglected child shall be commit ted to the industria l school, yet it 
nuthoriz s the court to " mnke nn ord 1· commil ting the child to the 
care of l!Omc suitable stale insti tntion ( \\'h ich mi ght "-ell be the 
industrinl school), or to the rn re of some reputable cit izen of good 
moral clrnract'er, or to til e care of som in cl 11slr in l school. " 

TT nee, I nm of th e opinion th11 t wh ere the proceedings are had 
und er !he provis"i ns of th is chapter nnd whc1·e the commi tment is 
sought, not on the ground that the per l!O n committed has been 
convicted of a crime, but on th e ground that the person committed' 
is a dependent or neglected child , that such commitm ent may be 
made, n11twithsta ndi ng lb fact thnt such child is uuder the age, 
of lO years. 

Respectfully su hmitted. 
GmnoE CossoN. 

A.ltor11ey Ge11ual of Jr,wa. 

lN'l'OXJCATINO LIQUORS- Woo l\f,1v HAVE PERlllT TO SELL.-Only 
qualified electors may sell intoxicating liquors at retail and a 
partnership firm is not entitled to such perm it. 

J\1a. W . s. JNOMAN, 

Tipton, Iowa. 

January 5, 1912. 

DF.AR Sin: Yours of the 3d instant adtlre!!lled to the attorney 
general bas been referred to me for reply. 
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You say tha1 in the September . 1911. term of court one George 
Bcaf'om or 1he drug firm of Beacom &. ,Ynllick was g run ted n permit 
to sell liquor in Tip1 on. Iowa , and that a few years ago \Vallick 
was engaged iu Uu in ess at Mccluwics\'iU e, Iowa, and that bis per­
mit was re,·oked on accouJl t of bis having 1nade illegal sales of 
liquor. antl ~·ou ask th e questi on, as to whether or not Beacom has 
any right to this permi t whil e iu p31:tnership with WaJlick. 

J do not think tl,e questi on of Wallick 's previous record with 
reference to the sn les of liqu or ra n luwe nny bearing on the question, 
and llwt the rei-11 question in the ca se is. wheth er or not either mem­
be r of a fi nn engngecl in business can lega J1~, be gran ted a permit 
to sell in toxir,iting liquors fo r lnwful purposes. 

~eel.ion l of ,·haptcr H :J. acts of the thi rty-third general assembly, 
pro\'ide~. 

Hi\o one ex..-e pt a qualified elector of the town , city or town­
ship iu which the busin s~ is conduc ted nnd carried on .shall 
enga£!e in the sale of intoxicatjng liquors at retai l. " 

011 r sup,.eme conrt. in construing th is section, has held that a 
registered pharrn:leist. doing busin ess under a Jiquor permit, is a 
retail e t· of- liqn ors. and that, under th is section , a woman , even 
thongh a rerist ered pharmacist, could not lawfull y be granted a 
permit to sell li,1uors for lawful purposes, because she was not a 
qualified electol' . 

h i re Carragh c,·, 149 Iowa, 225. 

The"word " enrraged " is synonymous with " transacted" or "car­
ried on. " It is diffi rnl t to conceive of one being engaged in ,. 
business who does not transact or cnrry it on, and it is equally 
difficult to pietm·e one transacting and carry ing on a business who 
jg not engaf!ed in it . 

Inyo i·s. E,·,·o, 119 Calif., 119. 

One who procures spirituous liquor with intent to sell it again 
in small quantities to nuy person who may apply for it, or who h88 
s.11Cb li•1uors on hand with such intent, is engaged in the retajling 
liquor business. 

U. 8. vs. R c1111 ccke, 28 F ed., 847. 

Judge DeG raff of the Polk county district court has recently 
held that this provision prevented the operation of mulct saloons 
by a partnership firm. 
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In view of the language of this section ancl the foregoing deci­
sions, I am of the opinion that a permit to huy, keep and sell intoxi­
cating liquors for lawful purposes cannot lawfully be granted to 
either member of the firm engaged in such business, and that if 
the proper objection had been urged, that the granting of the permit 
should have been denied. 

The matter should be brought to the attention of the county attor-
11ey who would be familiar with the procedure required to secure a 
revocation of the permit. 

Yours very truly, 
c. A. ROBBINS, 

As.~i'.stant 1lttorney General. 

INTERSTATE SHJPMEN'l.'S--WHAT rs.-A shipment starting from au 
Iowa point and ending at an Iowa point but traveling through 
another state enroute is an interstate shipment. · 

MR. JOSEPH l\f. RESSE, 

Lohrville, Iowa. 

January 5, 1912. 

DEAR Sm : Yours of December 29th addressed to the attorney 
general has been referred to me for reply. 

Your question is, can a railroad company use interstate tariff 
when a car starts in Iowa, ends in Iowa but enroute travels three 
miles in another state? 

'!'his question must be answered in the affirmative. In the case 
of_ Hanley vs .. Kansa.: City Southern R. R. Cornpany; goods were 
shipped from Ft. Smith, Arkansas, by way of Spiro, Indian Terri­
tory, to Grannis, Arkansas, on a through bill of lading and the 
snpreme court said: 

'' The transportation o.f these goods certainly went outside 
the state of Arkansas, and we are of the opinion that in its. 
aspect: of commerce it was not confined within the state." 

Hanley 1,s. Kansas City Southe1·n R.R., 187 U. s., 617. 

• 

Yours very truly, 

C. A. ROBBINS 

Assistant Attm·ney Gene;aL 

., 
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CoRPORATIONS·-WnEN ENTITLED TO BEGIN BdsINEss.-A corpora.. 
tion may commence husin ess as soon as the certificate is issued 
hy the secretary of state. 

MR. w. M:. ALJ.,EN, 
Ossian, Iowa. 

.January 5, 1912. 

DEAR Sm: Yours of the 4th instant addressed to the attorney 
general bas been referred to me for reply. 

Your question briefly stated is, whether or not a conveyance of 
real estate by a corporation which is doing business as such but 
which has failed to comply with the laws of the state would be 
valid and all right. 

This department is not authorized to give opinions upon matters 
of this kind which would be of interest only to private parties. 
However, 1 call your attention to code section 1614, which provides: 

'' The corporation may commence business as soon as the 
certificate is issued by the secretary of state and its acts shall 
be valid if the publication in a newspaper is made within three 
months from the date of such eerti:ficate. '' 

I imagine that a deed made during this three months' period 
would be legal and perhaps the concern might be estopped from 
setting up its illegality, evch if not made within the three months' 
period. Further than this I would .not care to express an · 
opinion. 

Yours very truly, 
. c. A. RoBBINS, 

Assistant Attorney General. 

FLOu&--PrucE oF:-The price at ·which a retailer is to sell flour ma.y 
not be lawfully fixed by au agreement between such retailer 
and the manufaetnrer. Such an agreement is illegal and in 
restraint of trade. 

MR. :El. F. CoNSIGl\TY, 

Sec·retanJ Iowa Miller's · OZ:nb, 
Des Moines, Iowa. 

January 5, 1912. 

DEAR Sm: l am in receipt of your letter of tcl10 20th ultimo 
.requesting an opinion as t,o whether a manufacturer of flour has 

33 



614 REJPORT Of" ATTORNt:Y-GENERAL 

a l'igh t to rc~u lal e or Ax the prif'e which a merchant must charge 
for Ao11r of l,is man11fa clure. 

It is my opi uion th at any agreement between the ma nufacturer 
and retaile1· or th e jol,ber and retailer that flour must be sold at a 
ce rtain pri ce is n combination or agreement in restraint of trade 
and that sucb an agreement is ill egal. 

Ow ing f.o my nbscnfe from the city 1 ha,·e been unable to make 
earlier reply to your communication bu t trust this wiU be in time 
fo1· your a1.1111rnl mee ting. 

Yours very truly, 
J O >fN Ft,ETCBER, 

A ssistant Attorney Ge11,eral. 

INTOXIOA'rTNO LtQL10R--RETAlLEH OP 0 EFINED.-0ne selling intoxi~ 

eati ng liquors to th e consumer whether in large or small quan­
tities is a retailer within the meaning of th e law. 

January 6, 1912. 
Ma. F. E . G11,L, 

Sioux City, Iowa. 

D EAR Sm: Replying to your favor of lhc 3d instant relative to 
the proper const ruction to be placed upon tbe Moon law as to who is 

· a wholesaler, I have to advise that it has been my opinion that any 
person who sold liquor in quantities, either large or small, direct 
to a consumer would come within the definition of a retailer, as 
the word is used in chapter 142, acts of the thirty-third general 
al!l!embly, commonly known as the Moon law. If this is not the law 
it should be the position taken by all public officials until the 
supreme court holds otherwise. 

Ae to whether or not a person who sold strictly to the trade and 
did not sell at all either in large or small amounts direct to a con­
aumer, but only to the person who bad a lawful right to aell the 
same as a mul ct saloon keeper, comes within the provisions of chap. 
ter H2 is a very grave qu estion. I think, however, as I suggested 
to the county attorney at Council Bluffs, that some one ought to 
test Lhis question out, but I would not want to attempt to fore­
cast as to what position the courts would take on that question. 
I think the ls tt<>r question will be tested by the county attorney 
of Pottawattamie county, as the city council of Council Bluffs has 
assumed to define just what is a retailer. 
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As before stated, however , I think your council should consider 
and treat as retailers at least all persons who sell in any quantity 
direct to a consumer , and if it is the desire of the council that 
others should have a license in addition to those selling direct to 
consumers, I think there should be some arrangement for a test 
case to try that question out. 

In this connection I wish to direct your attention lo t he CSBe 

of Cam eron vs . F ellows, 109 Iowa, page 534, point on page 538, 
in which Judge Ladd, speaking for the court, said: 

"The keeping of a place under the mulct law does not 
authori ze the peddling of beer in all parts of the city. If til4, 
may be done at wholesale,. it can be d<me at retail, as "° dis­
tinctums are marle by the statute. The accused might lawfully 
sell beer at the cold storage plant, but not elsewhere. His sales 
at the different saloons and other places in the city were un­
Jawful ,' ' etc. 

This makes it clear . general ly speaking, that a whol esaler is 
subject to all th e r estrictions of a retailer . 

I am sending a copy of this letter to Mr. Whitley. 

Yours very truly, 
GEORGE ·cossoN, 

.1itto,..ney Ge11era!. 

BANK - T AXES A o . .iNsT SHARE.BOLDER MAY BE P AID BY BANK.­

The taxes imposed upon a share of stock may be paid by the 
bank for th e stockholder and deducted from bis dividends 
on tl,e stock under code sections 1322 and 1325. 

Mn. A. W. Ca~SSAN, Cashie,r, 
Spirit Lake, Iowa. 

J anuary 7, 1912. 

DEAR SIR: Yonr favor of the 5th instant addressed to the attor­
ney general inquiring if a national bank is authorized to pay the 
taxes on the shares of stock of its stockholders and deduet the 
same from the dividends declared on such stoek, was duly received 
and the attorney general has directed me to make reply thereto. 

This department is not authorized by law to render an official 
opinion in such a case but in an unofficial way I call your attention 
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to sections 1322 and 132fi of the 1897 code of Iowa which seem 
to answer your question in the affirmative without doubt. 

Yours very truly, 
.N. J. LEE, 

Special, Counsel. 

CouN'rY ATTORNEY- DUTIES OF.-It is the duty of the county 
attorney to prosecute suits commenced for the collection of 
delinquent taxes without compensation other than the salary 
provided by law. 

JOHN S. Bww, County Auditor, 
Spirit Lake, to~a. . 

January 9, 1912. 

D EAR Sm: Your letter of the 5th instant addressed to the attor­
ney general has been referred to me for reply. 

Your questions, briefly stated, are, First, whether or not it is 
the duty of the county attorney to prosecute suits for the collec­
tiou of delinquent taxes, without compensation other than his 
salary, and, Second, whether it is his duty to prosecute suits to 
collect from relatives liable for the care of inmates in the insane 
hospital whe1·e the county is entitled to recover,-without addi­
tional compensation other than his salary. 

Chapter 17 of the acts of the thirty-third general assembly pre­
scribes the duties of the county attorney with more particularity 
than they had previously been prescribed, all of which will more 
fully appear by reference to sections 2, 5 and 6 in said chapter, 
which are as follows: 

"2. To appear for stale and county. 'l'o a.ppear for the 
stnt<i and county in all cases and proceedings in the courts of 
his county, to which tlle state or county is a party, and in the 
s1.1pr(!tnc eoul't in all caRes in which the eounty is a party. 

'' 5. To enfoi·ce, fo1"fe,ited bonds, e.tc. To enforce all for­
feited bonds and 1•ecognizances, and to prosecute all proceed­
ings necessary for the recovery of debts, revenues, moneys, 
fines, penalties and forfeitures accruing to the state or his 
eonnty, or to any school district or road district in his county· 
also to prosecute all suits in his county against public servic~ 
eot'pot·ations which are brought in the name of the state of 
Iowa. 
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'' 6. To appear for cou.nty off"icers. To commence and prose­
cute all actions and procee<lings brought by any county officer 
in his official capacity." 

On Ma.rch 3, 1905, former Attorney General :llfollan rendered 
an opinion to the effect that a r esolution of the boa.rd of super­
visors allowing to the county attorney an additional compensation 
of one t housand dollars for services performed as the attorney of 
t he board of supervisors of the county, was il1egal and void, and 
tl{at whatever money was paid under such resolution was illegally 
taken from the county treasury and paid to the person receiving 
the same; which opinion was hased on the decision of our supreme 
court in·the case of Heath i·s . Albrook, 123 Iowa, 559 . 

Our supreme court has frequently held that no contract can be 
made. looking to the allowance or payment to a public officer of 
any ~ther or gr eater compensation than that fixed .by law. 

Jlfassie vs. Harris011. Coitn,ty, 129 Iowa, at 280. 

'rhe only case which I have been able to find in our court where 
additional compensation was allowed, is in the case of Bevington vs. 
W oodbiiry C01~nty, where the county attorney was allowed extra 
compensation for following and prosecuting in another county a 
state case which was removed from his own county b~ change ~f 
venue under an agreement with the board of supel"Vlsors of his 
own county to so prosecute said case, and there the supreme cou~ 
based the decision upon the ground that it was no part _of his 
official duty to prOt!ecute the case in any county except his own 
county. 107 Iowa, 424. 

From these opinions it would seem to be clear that it is the duty 
of the county attorney to prosecute whatever suits may be neces­
sary to collect delin(lne.nt taxes, or to collect the _other matters 
mentioned by you in your letter without compensation other than 
that already provided for by the law. 

Yours very truly, 
c. A. ROBBINS, 

Assistant Attorney General. 
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MINORS-NOT PERMITTED L'< PooL HA1u;_-Minors should not be 
permitted to remain to play pool or remain in pool haHs even 
with the consent of their parents. 

H ON. S. W. BRYANT, Mayor, 
Centerville, Iowa. 

January 10, 1912_ 

DEAR SIR: I am in receipt of your communication of the 9th 
instant in which you advise t hat certain pare.nts in your city want 
their boys to play pool. 

It may be that it would have been well if the law had provided 
that any hoy over 18 or 19 years old should be permitted to play 
pool wi th the consent of his parents, but the law does not so pro­
vide. The section, viz. : section 5002, which prohibits persons keep­
ing bilJiard balls, nine or ten pin alleys, or the agents, clerks or 
servants of such persons, from permitting minors to remain in 
such hall, also includes beer sa loons. It is per fectly eviden"t that 
if I\ parent had the authority to permit a minor to remain in a 
billiard hall , ho would have a like authority (because they 1tre ell 
included in the same section ) to permit a minor to remain in a 
beer sa"Joon. This clear ly is not the Jaw. 

Another difficulty would arise if it should be permitted at all, 
what age would the minor have to be in order for him to be per­
mitted in the billi ard hall wi th the consent of his parent. Obviously 
some boys urc more sensibl e at 17 llian others at 19. 

The Jaw wrts pnssed fo r th e protection of the minor and even 
tJ,c pare11t himself would have no authority to waive it. If he 
wants the minor to play pool, he may go to the Y. M. C. A. rooms, 
if they have pool tables, or they may be installed in some pri vate 
residence, but it is clear that the law prohibits all minors from 
entering either pool or bill iard halls, beer saloons or nine or ten 
pia alleys. 

Yours very truly, 
GEORGE COSSON, 

Attorney General. 

T 
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'fOW:,iSHfP 01-~FICES- VAC.AK CIES 1::-..-.A to wnship trustee may COll· 

tiime to hold the office after moving into an incorporated town 
wi thin the limi ts of his township. 

Ma. S. R. GoT·rsCHALK. 
)linden, Iowa . 

J anua ry 10, 1912. 

DE,11< Sm: )lr. Taylor was just in the office and called atten­
tion to your request for an opinion concerning th e right of a 
townshjp trustee to c.henge hi s residence from the country into 
the corpo,·ate limits of the town of Minden . 

Unless there is sdme special provision in 1he ]aw, it is always 
perfeetl _v legal for any public officer to change bis place of resi­
dence to any place in the distri ct over whicl1 he has juriscliction 
as a public offi cial. This being true, a township trustee could 
r eside any place within his township. 

The statute with reference lo vacancies in office makes this clear 
when it provides as one of the grounds for vacancy: " The in­
cumbent ceasing to be a resident of the state, district, county, 
township, city, town or ward by or for which he was elected or 
appointed, or in which tl1e duties of his office nre to be exercised." 
See sect ion 1266 of the code. 

Yours very truly, 
GEORGE CossoN, 
Attorney GeneraJ.. 

AssESSORS- CoMPENSATION OF-How F1XE0.-The compensa.tion of 
an a88essor should be 6xed by the hour or by the day and not 
by the roll. 

MR. C. F. HoucK, 
Allerton, Iowa. 

January 11, 1912. 

DEAR SIR : Yours of the 8th instant addressed to the attorney 
general has been referred to me for reply. 

Your question is, whether the compensation of aaseaaora should 
be- fixed by the board of supervisors by the roll or by the hour. 

Chapter 41 of the acts of the thirty-third general aaaembly is the 
latest law on the subject, and provides : 
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'' Each township assessor shall receive in full for all serv­
ices required of him by law, a sum to be paid out of the county 
treasury, and fixed annually by the board of supervisors at 
their January session; said compensation shall be for the suc­
ceeding year and shall not exceed the sum of two and one­
half doll.ars ($2.50) for each day of eight hours, which said 
board determines may necessarily be required in the discharge 
of the official duties of. such assessors. " 

Hence, it follows that the compensation should be fixed by the 
hour or by the day, and not by the roll, for if fixed by the roll, 
there would be no way of determining whether or not in some 
cases the compensation allowed some assessors would exceed the 
limit of $2.50 per day for each day of eight hours. 

Yours very truly, 
c. A. RoBBINS, 

Assistant Attorney Generail. 

DEPUTY SnERIFF-COUNTY BAJLIF1''.-A deputy sheriff cannot act 
as county bailiff and draw additional compensation therefor. 

W. H. WEHRMACHER, Coimty Attornc_y, 
Waverly, Iowa. 

January 11, 1912. 

DEAR Sm: Yours of the 6th instant addressed to the attorney 
general has been referred to me for reply. 

Your question is, '' Can a deputy sheriff act as u court bailiff 
and draw the regular fees as bailiff in addition to bis salary as 
such deputy sheriff?" 

Upon examination I find that this department has heretofore 
had occasion to pass upon this question. On M·ay 4, 1896, Attorney 
General Remley rendered an opinion to the county attorney of 
Calhoun county, in which he made use of the following language: 

''-My conclusion from the authorities is that the sheriff or 
his deputy must be in attendance in court all the time the court 
is -in session. Second, that. the sheriff cannot perform the 
duties of his office by bailiffs_ Third, if the deputy sheriff, 
instead of his principal, attends upon the court he cannot 
recover compensation as bailiff.'' 
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I also call your attention to the case of Sfote of Iowa vs . Welsh, 
109 Iowa, at page 24, where the supreme c:om·t, in passing upon 
the question, makes use of the following language : 

"'Without entering into details, it may be stated generally 
that the defendant could not properly draw compensation from 
the county for clerk's services as bailiff, and also for fees 
earned by him when actually serving in that capacity. If, 
for any reason, he was required as deputy, in serving papers 
or process, during his attendance on court as bailiff, no claim 
for his work as such for the time so occupied should have 
been made.'' 

Hence, it follows that your question should be answered in the 
negative. 

Yours very truly, 
c. A. RoBBINS, 

· Assistarn.t AttornetJ.J General. 

SCHOOL BoARD--lNSURANCE CONTRACTS WITH D1sTRICT.-It is 
against public policy to permit a school officer to act as the 
agent of an insurance company in the writing of a risk for the 
benefit of his district. 

MR. D. s. LEWIS, 

621 Fifth St., 
Sioux City, Iowa. 

January 11, 1912. 

DEAR SIR: Your letter of the 3d instant to the attorney general 
-w-as referred to n1e for reply. 

· You say you noticed a reference in the newspapers recently to 
the effect that an opinion had been rendered by this department 
in which it was held that a member of a school board was not per~ 
mitted, under the law, to write insurance on property of the school 
district of which he was a director in a company of which he was 
:an agent. 

You say further that you are a member of the firm of Flourny­
Lewis Agency, which firm is engaged in the writing of fire insur­
ance, as agent of insurance companies, and further that you are a 
member of the boa.rd of education of your school corporation and 
tliat said. firm as agent of various fire insurance companies has 
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written policies of insurance on property of the school corporation 
of which you are a director. 

You request an opinion from this department as to whether 
it would be proper and legal for said firm of which you are a 
member to r enew policies of insurance now in force on the prop­
erty of said school corporation and you suggest that if the im­
propriety of writing such insurance arises from the fact that you 
share in the profits of the transaction that you would be willing 
to waive your profits in the transaction in favor of the school 
corporation if that wot1ld render the transa0tion legal. 

No offic:·ial opinion of the import you state has been rendered 
by this department. About a month ago a question very similar 
to yours was propounded to the attorney general with request that 
he give hi,; opinion thereon. The letter was r eferred to me and I 
did suggest in a personal way, as a courtesy to the writer of the· 
letter, that a member of a school board probably was prohibited 
from writing insurance upon the property of a school district of 
which he was a member. The facts upon which this personal 
opinion was based were that a certain person was a member of the· 
school hoard and also acted as the agent of an insurance company 
and he purposed placing insurance upon property of the school 
dist rict .of which he was a director with the company of which he 
was the agent and it was my view that it was contrary to public 
policy to permit an offieer of this kind to represent more than one 
interest in transactions where the public was affected and it was 
my idea that the doctrine and principle announced in the case of 
Bay vs. Davidson, 133 Ia., 688, had application. 

If the view~ eKpre11sed upon the fact11 jllflt related are sound 
then I believe that they apply with equal force to your case. I 
do not think tl1e fact that you are a member of a ,partnership 
which acts as agent for the insurance company changes the prin­
ciple involved. The interest of the director may be a little more· 
remote. and indirect, yet it seems to me that in poipt of principle 
and policy the transq.ction is just as objectionable ag if the member 
of the school board was the agent of the insurance company per-­
sonally. Neither do I think that the waiving of the profit or com­
pensation that you might derive from such a transaction would 
remove the objection. This is made clear by the case just cited. 

· lt ma.y b.e tlJ,a,t th~ ;view:, I have e:x;pre~d are somewhat tecl;mic~ 
JJ:14 tha~, the court wowd nqt -e~t.en.d t:he principle ~~oQ.llceq ip, 

(-
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Bay vs. Dm)·idson as far as I have suggested and in any event I 
do not want to be understood as reflecting the vim-vs of t he attorney 
general or of this d epartment in an official way. You will under­
stand there is no statute which makes transactions of this kind 
unlawful and thus subjecting those concerned therein to any sort 
of penalty. If such transactions are forbidden it is on the theory 
that they are contrary to public policy at common law and the 
effect upon the contract would be to render it illegal and unen­
forcible 

I might add further that the fact that you say you are not a 
member of the school house committee of the board of education 
which awa;ds and distributes t he insurance upon the property of 
the district would make no difference as to the legality of the 
transaction in question. 'l'he action of the school house committee 
in this respect is in virtue of authority conferred by the entire 
board and becomes the action of the hoard. In any event it is the 
opportunity of representing two interests which may conflict that 
the policy of the law is opposed to. 

Respectfully yours, 
N . J. LEE, 

Special Counsel. 

ELECTRIC LIGHT PI,ANTS--FRANCHISE PREFERABLE.-lt may not be 
absolutely essential but it is preferable that one operating an 
electric light p lant should have a franchise from the city or 
town. 

January 11, 1912. 
l\'IR. SAM D. HENRY, 

Coon Rapids, Iowa. 

DEAR SIR: Your letter of the 5th instant addressed to the a,ttor­
ney general has been referred to Ine for reply. 

Your question, briefly stated, is,. whether or not a private party 
-0wning an electric light plant is requir~d by law to have a fran­
chise from the town, and you refer to a decision of the supreme 
court in the case of the East Boyer Telephone Company vs. Tke · 
Incorporated Town of Vail, which is found in 129 Northwestern, 
on page 298. 

I will say with reference to that c'Rlse that while it was therein 
decided that it was not n~c~ary for a tel'ephone company tG have 
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a fran chise, yet it did not purport to pass upon the question as 
to whether or not such a franchise would be required for an electric 
light plant. There are additional provisions of the law with ref­
er ence to }mating plants, water works, gas works, electric light and 
electric power plants which are not found with reference to tele­
phone companies, and I call your attention especially to section 
720 of the code supplement which provides in part as follows: 

"TJ1ey (meaning cities and towns ) may also grant to indi­
viduals or private corporations the authority to erect and 
maintain such works or plants for a term of not more than 
twenty-five years and may r enew or extend the te1·m of such 
grant , but no exclusive franchise shall be thus granted, ex­
tend ed or r enewed.'' 

The following section, 721, provides for submitting the question 
to a vote, and section 725 provides for the regulation of rates and 
service, and I am inclined to think this latter sect ion would give 
the city power to regulate rates and Rervice, whether the concern 
had been given a franchise or not. 

While I would not want to be understood as saying that in the 
absence of a franchise you would have no right to operate, yet 
having a franchise, you would have many additional rights which 
you would not ha.ve without the franchise, such as the right to use 
the streets and alleys of 1:he town in connection with the plant, 
and the right to enforce the rates fixed by the town, whereas, if 
no rates were fixed, you might have to have an individual contract. 
with each patron. 

Yours very truly, 
c. A. ROBBINS, 

Assistant Atto1·1ieu General. 

FmELI'l'Y BoNDs-Mu s·1· BE APPROVED.-A fidelity bond presented 
should be approved even t hough the approving officer is agent 
of the company, but such officer cannot require that the bond 
be signed by any specific surety company. 

January 12, 1912. 
A. T. Ronny & Co., 

Des Moines, Iowa. 

GENTLEMEN: Yours of the 10th inst. addressed to the attorney 
general has been referred to me for reply. 
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Your question, briefly stated. is. wliether or not a publie officer 
who happened to be a stockholder in a. fidelity in surance company, 
and hence entitled to a share in the profits of such company, can 
lawfully require bonds which are to be filed mid approved in his 
office to be signed by such company as surety. 

Code sei~tion 360 provides: 

'' Whenever any person who now or h.e.reaft.er ma.y be re­
quired or permitted to give a bond applies for the approval 
thereof, any officer or body who is now or shaJl hereafter be 
required to approve the sufficiency of such bond, shalt accept 
and approve the same, whenever its conditions are guaran­
t eed by a company or corpora.tion duly organized or incorpor­
ated under the Jaws of this state, or authorized to do busi­
ness ther ein, and to guarantee the fid elity of persons holding 
positions of public or private trust.'' 

Hence, it follows that if such bond were presenfcd to the offi­
cer even though he happened to be a stockholder in the company 
signing the bond as surety, nevertheless, it would be his duty, 
under this la:w, to approve the bond. · 

Of course it goes without saying that no public official could 
require the bond to be signed by any specific surety company, 
as it would be his duty to approve the bond if signed by any 
such company; nor should any such public officer be offensively 
active in securing such business for the company of which he was 
a member. 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorney General. 

BUILDING AND LOAN ASSOCIATIONS-AR'l'ICLES OF lNCORPORATION­
How AMENDED. 

MR. w. 0. LUCAS, 
Winterset, Iowa. · 

January 12, 1912. · 

DEAR Srn: Yours of the 9th inst. in which you present the 
question as to whether or not, in view of the provisions of sec­
tion 1893-a of the supplement to the code, a · building and loan asso­
ciation whieh has· once reduced its vate · of inter.etJt· to 6% could, 
by: amending its articles of incorporation, inerease the rate of in-



526 REPORT OF ATTORNEY-GENERAL 

terest to 7 %, there being outstanding mortgages at the time draw­
ing 6% interest, has been received. 

The section of the statute to which you refer contemplates that 
the rate of interest m'ay be as high as 8%, and it is only where 
a r eduction in the rate is made that a reduction to the same rate 
is required to be macle on outstanding · obligations drawing a 
higher rate. If a higher rate were established, it is clear that 
it could not be made to apply to outstanding obligations, unless 
at the time they gave their note and mortgage it was agreed that 
the rate might be increased. I am of the opinion,· however, that 
new loam, could he made at the higher rate without violating 
this section. 

I have t aken the matter up with the secretary of the executive 
council, and he is of the opinion that the rate might be increased, 
but that if it were so increased, those paying a higher rate should 
be included in a different series and the accounts kept separately 
from those paying the lower rate, and that by this means, there 
would be no discrimination among members of the same class or 
series, and that such an amendment to the articles of incorporation 
would meet the approval of the executive council. 

Hoping that the foregoing may be sufficient for your purpose, 
I r emain, 

Yours very truly, 
c. A. ROBBINS, 

Assista,nt Attorney General. 

BANK STOCK-ASSESSMENT OF.-No deduction on account of non­
taxable bond held by a bank should be allowed in assessing 
shares of bank stock. 

SHERWOOD A. CLOCK, County Attorney, 
Rampton, Iowa. 

'January 13, 1912. 

DEAR Sm: Yours of the 11th instant addressed to the at­
torney general bas b~en referred to me for reply. 

Your question . is : 

"Can banks deduct from the amount of their asset.s amounts 
invested in non-taxable bonds, such as municipal bonds, drain­
age bo11'ds, etc., in arriving at the amount of their taxes t" 
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I note that you say that you are unable to obtain a copy of 
the decision rendered by our supreme court in a similar · case. I 
assume you refer to the case recently decided by our supreme 
court which was appealed from Polk county, but this question 
was not involved in that case. If the assessment was to be made 
a,gainst the l1ank, then there would be some reason for the con­
tention that that portion of its capital invested in non-taxable 
securities, such as government bonds or bonds such ~s you r efer 
to in your question, should be deducted, but the present law does 
not authorize the shares of stock to be assessed against the bank. 

In a case arising in New York, the state 'of New York assessed 
the shares of one Van Allen in the First National Bank of Al­
bany. At that time all the capital of the bank was invested in 
United States securities, and it was asse.rted · that a. tax upon the 
inwivi&ual in r espect to the shares that he held in th-0 bank was,_ 
unless the holding in United States securities were deducted, a 
tax upon the secl1rities themselves, but the c-ourt held otherwise, 
and that the tax on an individual in respect to his shares in a. 
corporation, is not regarded as a tax upon the corporation itself. 
The right of such taxation rests upon the theory that shares in 
corporations are property entirely distinct and independent from · 
the property of the corporation. 

See Van A'llen vs. the Assessors, 3_d Wallace, 573; 

Home Savings Bank vs. Des Moines, 205 U. S . at 516 and 
517. 

It was for the purpose of meeting this very distinction that 
section 4 of chapter 63, acts of the thirty-fourth general assembly, 
provided that shares of stock of natioi:u'tl t,anks and state and 
savings banks and loan and trust companies located ·in this etate 
shall be assessed to the indi1Jidual stockholders at the place wkere 
the bank or loan and trust. company is locat_eq. Renee, if the as­
sessment is to be made to the individual sto,ckhqlder and not to the 
bank, the bank can make no deduction because there is no assess­
ment against it on account of the stock. The individual can i:nake 
no deduction because the bank, and not the individual, is_ the 
owner of the non-taxable securities. 

It, is further pro.vided in section. 4, '' To &idi the assessor in fi.xing 
the v~~ qf such shares, the S&id c-orpo.ra.tion shall furnish him 
a verified statement of all the matter proniled in section. ;1.321 
of the supplement to the code, 1907, which shall also s~ow : sep-
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arately the amount of the capital stock, the surplus and undi­
vided earnings, and the assessor from such statem ent shall fix the 
value of such stock, based upon the capital, surplus and undivided 
earnings. In arriving at the total value of the shares of stock 
of su ch corporations, the amount of their capital actually invested 
in real estate owned by them • • • • shall be deducted from 
the real value of suc-h shares, and such real estate shall be assessed 
as other r eal estate, and the property of such corporation sha.11 
not be other wise as&-essed. ' ' 

As the real estate owned is the only deduction mentioned and 
enumerated, it necessarily follows that no other deductions were 
contemplated by the act. 

Hence, it follows that your interrogatory must be answered in 
the negative. 

Yours very truly, 
C. A. RoBBINS, 

Assista,r,,t Attorney General. 

NoN-RESIDEN'.r OWNERS OF BANK STOCK-How AsSESSED.-Shares 
of bank stock a.re assessed at the place where the bank is lo­
cated even though the shareholder resides outside the state. 

January 13, 1912. 
MR. A. J. NORTON, 

Traer, Iowa. 

DEAR Sm: Your letter of the 11th instant addressed to the 
attorney general haB been referred to me for reply, and the same 
presents two questions which, briefly stated, are : 

'' 1st. Should shares of stock in corporations outside the 
state, such as mining stock, stock in a lumber company, or 
a land company, be assessed to the parties owning BUch stock 
at their place of residence in this state, or at the place of 
business of the company outside the state 7 

'' 2nd. Whether or not a person residing in this state and 
owning shares of stock in banks in other states should· be 
assessed on such shares at his place of residence in this state 
or at the place where the bank in which he owns the stock is 
located." 

-4._. 

I 
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Vlith reference to your first question , will sa.y that t he certifi­
cate or share of stock has been held by the courts to be p roper ty 
independent of the property h eld by the company which issues 
such share of stock, and t hat such cer t ificate or sha.r e of stock is 
properly assessable to the owner ther eof a t t he place of his resi­
dence, even though the company ma.y be required to pay a tax 
upon the property owned by it in another jurisdiction. 

Yan, All-en vs. The Assessors, 3rd Wallace, 573. 

Hence, it follows that all such stock owned by residents of 
your assessment district should be assessed to them in that district. 

With reference to your second question, will say that under 
the laws of the United States, shares of stock in national banks 
must be assessed to the owner thereof, not necessarily at the place 
of his residence, but at the place where the bank is located. It 
therefore follows that any p erson residing in your district and 
owning a share of stock in a national bank ou_tside of your district, 
·even though within the state, should not be assessed by you. On 
the other hand, any resident of your district owning shares of 
stock in any bank other than a national bank, even though such 

. bank is located outside the state, should be assessed with such 
stock in your distrjct. The reason for this difference is, that 
the certificate of stock as heretofore stated is property, and the 
::state where the owner resides an d has such certificate baa the 
power to tax it , except as I have stated that this right does not 
exist with reference to national bank stock except at the p]ace 
where the ba.nk is located. 

By section . 4 of chapter 63 of the acts of the thirty-fourth 
general assembly, shares of stock in state banks, savings banks 
and loan and trust companies located in this state are to be 
assessed to the individual stockholder at the place where t he bank 
or loan and trust company is located, instead of et the place of 
residence of ·the stockholder, as might be inferred from the latter 
part of my previous letter. Our supreme court has also decided 
that the she.res of stock of other Iowa corporations should be taxed 
to the stockholder at the principal place of business of the cor· 
poration, under cpde section 1323. 

Layman vs. Iowa Telephone Co., 123 Iowa, 591. 
· Yours very truly, 

c. A. RoBBINS, 

Assista;n.t Attorney General. 
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TAXATION- LIEN OF ON STOCKS OF MERCHANDISE.- Method of col­
lection of taxes not yet due but assessed against stock oi 
merchandise which is about to be removed in bulk discussed. 

MR. s. c. JOHNSON, 
Knoxville, Iowa. 

January 16, 1912. 

DEAR Sm: Yours of the 13th instant addressed to the attorney 
general has been r ef erred to me for reply. 

Your question, briefly stated, is, whether or not there is any 
remedy whereby a stock of merchandise can be held for the taxeS: 
for the year 1912 so as to prevent the stock being moved from. 
the state before the taxes are paid, where the property has been. 
assessed but no tax levy is made. 

Code supplement sect.ion 1400 provides : 

' ' Taxes upon stocks of goods or merchandise shall be a. 
lien thereon and shall continue a lien thereon when sold 
in bulk and may be collected from the owner, purchaser or 
vendee;'' 

and our supreme court bas said: 

"Without this statute, a purchaser of such stock of goods 
. would take title free from any claim on account of taxes. 

The statute makes taxes levied upon stocks of mercbandis&­
a lien thereon and provides that they may be collected from 
anyone in whose hands the goods may be found, so long as 
they remain in bulk. l'his does not mean that these taxe~ 
become a personal charge against anyone save the owner at 
the · time the goods were assessed. It simply gives an addi­
tional remedy and a. right to follow the goods and to distrain · 
' them for the taxes assesi;ed, so long as they remain in bulk.'" 

.~forcamtile. Co. ·vs. Bfo,ir, 123 Iowa, at 294. 

In Lar.,01i vs. Hamilton Co., 123 Iowa, 485, . it was held t)lat 
this statute creates a lien for taxes on the stock .of gpods; and 
that sucp. lien &ttaches at the time of the ta.x levy, but that a 
sale of the stock between the date of the ass-essment and the date­
of the levy will not defeat the lien, but that neither the pur­
chaser of the goods nor his other property become liable for such 
tax. 
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Our court has further said : 

"The tax payer's duty to pay does not arise until after 
th~ first Monday in January following the levy, and we think 
it can hardly be said that a personal property tax is due 
until the obligation to pay has arisen. It must be borne in 
mind that the question is one of lien. 

"If the opportunity of the tax payer to pay is entitled to 
eontrolling consideration , then the lien should not be held 
to attach until after the first Monday in January, for it is 
only after that date that there fa' any specific obligation on 
the part of the tax payer to pay or the public officer to 
collect." 

Read vs. Dnty, 126 N. W. , at 152. 

In the case of Crawford County -t'S. Lmth, 110 Iowa., 355. it was 
held that the statute which made the mulct tax collectible as 
ordinary taxes by tax sale was an adequate and exclusive remedy, 
and that a suit in equity to establish the lien could not be main­
tained. 

In the case of Plymouth Coiinty v.~. Moore, 114 Iowa, 700, it 
was held that "where a tax was levied on a stock of merchandise 
on September 9th, and that the section of the code hereinbefore 
quoted became effective in October thereafter, that the lien pro­
vided by this section attached on the date that the law became 
~ffective and that inasmuch as the tax was a lien, that the stat-' . utory remedy for collection of taxes provided by code section 
1406 and which authorized distress and sale of all personal prop­
erty not exempt from execution, the tax list being a sufficient 
warrant therefor , that such remedy was exclusive, _and that an 
action to collect the tax as a debt would not lie.'' 

But even in the face of these authorities, I am of the- opinion 
that the officer whose duty it is to collect the tax might, on ac­
count of the very fact that the tax assessed but not yet levied 
is not a lien maintain an action in equity to enjoin the removal ' . of the property from the state for the purpose of protectmg 
the n"'ht of the state to levy and collect the tax, on the same 
theory

0 

that the holder of a chattel mortgage may enjoin the 
mortgagor from removing the property out of the state, even 
though the debt secured by the mortgage is not yet due. And 
likewise, a landlord may enjoin the tenant from disposing of 
property upon which his landlord's lien is attached before the 
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debt is clue, but not afte rward , for then his remedy by attach­
ment becomes nmplc. 

I have not had the t ime to amplify this latter proposition 
hy the cita t ion nf ;iu t'horities, but it Sf'ems to me Lhat authorities 
,nigh t be found along this line. 

Yours ve ry truly, 
c. A. R OBBINS, 

.4ssist o11.t II lton iey Oc11 eral. 

) fo:,,..,tn..: u 1

Al ' IT .\1 ,- TI1\.~K STOCK - !i.1"E1TIOD OF T AXATION D1s-
Cfi,''-ED. 

E. W . C 1rn1STOl' II EH, Co·,rnty And·ilo r, 
D eco ral1 , Iowa.. 

-January 17, 1912. 

DEAR Srn: Your let1er of the 13th instant addressed to the 
attorney general has been r eferred to me for reply. 

You ask for an in terpretation of the term " moneyed capital," 
as referred to in sect ion 1310 of the code, as amended by chapter 
63 of the acts of the thirty-fourth general assembly, and fu rther 
ask, " Wou ld all money invested in such a way as to come in 
eompetition wi th the business of national banks come under the 
head or 'mone.vecl enp itnl ,, " 

This term " moneyed capital " ns used in that section hns been 
frequently interpreted by the various courts of th e country, and 
th e best defi nition I have been abl e to find of the term is found 
in th e opinion of tl,e supreme court in the case of :Afe,·canti le 
Hank vs. New York, 121 U. S. , at 157, wl1ere it is said: 

" The tr rms of the act of congress, therefo re, include shares 
of stock or other interests own ed by individuals in all enter­
prises in which the ca pi tnJ employee! in ca rrying on its busi­
ness i• money, wh ere the object of the business is the making 
of pron ls by its use 11s money. The moneyed ca.pita! thus 
em ployed i s invested for that purpose in securit ies by way 
of loa n, discount, or otherwise, which are from time to time, 
according t.o the rules of the business, reduced again to money 
and re-invested. It includes money in the hands of indi­
viduals employed in a similar way, invested in loans or in 
securities for the payment of money eith~r as an investment 

• 
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of a perman ent chn.racter or temporaril y wit.h a Yicw to 
sale or re- pn,vm nt and re-investm ent. 11 

In the same case. on page 161. the court says: 
' ' ':',;o one cfl n su ppose for n moment thnt sav ings hanks 

come h1to any possible com petition with nationa1 banks of 
the nited States." 

Some of the courts st11te the matter about as you have sta ted 
it in yo u r· quesfjon , that moneyed capital is any capita.I which 
c.omcs in l'Omprtition with th e business of nntionnl bankg, and 
while that is ft tru e stnterneut of the situation , yet under our 
statutes. state and savings hanks are ant ttLxcd been.use their 
capit al is moneyed ea pitnl. within the meaning of this section 
necesEHrily. but hceausc of the provision in sect ion 4 of the clrn.p­
te.r 11.nder tonsi dern1ion.- tlu,,t the shares of ~tock in such insti ­
tu tion shall be assessed to th e iudividual stockholder. 

Yours very trnly1 

c. A. ROBBINS, 

.r1.s.~1·stam t Attorney G'e11 eral. 

Crrrns AND 'rowNs-OnDINANOE .-An ordinance of a city or town 
seeking to cover t he same matt er already covered by the 
stnte law shou ld not be in con fli ct therewith . 

MR. s. M. CHIPBELL, 

Bcntousport, Iowa. 

J anuary 17, 1912. 

DEAR Sm: Yo ur let ter of ti,e 12th instant addressed to the 
attorney general has been referred to me for reply, and the same, 
as I understand it , involves two ~uestions whi ch might be briefly 
,lated as fo llows: 

" 1st. Whether section 6 of the ordinance of the town of 
Bentonsport. makin g it a misdemeanor for any p erBOn to 
keep n gamblin g house within the corporate limits, and sec­
tion 38 of whi eb ordinance imposes a fine of ten dollars for 
tl1e first offense and not exceeding twenty dollars for each 
subsequent offense, is legal and valid . 

" 2nd. If not, whether persons arrested under such ordi­
nance and having entered pleas of guilty and paid fines im­
posed in accordance therewith, can recover the same back 
f.rom the city." 
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With reference to your first question, I will say that our su­
preme court has held in the case of the City of Iowa City vs. 
McJ.nnerny, 114 Iowa, 586, that a city ordinance which under­
takes to impose a punishment other and different from that imposed 
by the state law for the same offense is in conflict with the state 
law and void , and ::is the section of the ordinance referred to in 
your letter does impose a different penalty from that provided 
by the state law, I am inclined to the view that this ordinance 
was not legal. 

With reference to your second question, I will say that where 
the parties have pleaded guilty and paid their fines, believing the 
ordinance to be legal, this amounts to a payment of money volun, 
tarily under a mistake of law and it cannot be recovered back, 
even though erroneously exacted and paid over. See Ahlei·s vs-, 
City of E stherville, mo Iowa, 272, at 274, and cases there cited. 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorney General. 

PARSONAGES- ·-NOT EXEMPT FROM TA.:.'CATION.-Property in order 
to be exempt from taxation as chm:ch property must be 
owned by the church and where the title is in the name of 
the minister of the church the exemption is not allowable. 

MR. E. E. IT,GENFRJTZ, 

721 Carroll Street, 
Boone, Iowa. 

January 17, 1912. 

DEAR Sm: 1 am in receipt of your communication of the 15th 
instant requesting an opinion as to whether a parsonage owned 
hy a minister or division superintendent is exempt from taxation 
under the Iowa statutes. 

I have given this matter careful consideration and I :find that 
under paragraph 2 of section 1304, supplement to the code, 1907, 
the following classes of property are not to be taxed: 

'' AH grounds and buildings used for public libraries, 
• • • • and for literary, scientific, charitable, benev­
olent, agricultural and religious. institutions, and societies de­
voted · solely to the. appropriate objects of these inmtutions, 
not exceeding one hundred and sixty acres in · extent, and 
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not leased or otherwise usei:l with a vi ew of pecuniary 
profit. • • • •'' 

Our supreme court has held in the case of Trnstees of Griswold 
College vs. Sta.te of Iowa, 46 Iowa. 275, and in the case of Cook 
vs. H1d chins, 46 Iowa, 706, that a parsonage owned by the church 
and used as a parsonage is exempt from taxation; but our su­
preme court in the case of Laurent vs. City of Muscatine, 59 
Iowa, 404, h eld that in order that the exemption may apply, the 
use and ownership, either legal or equitable, must combine in 
the institution, .and hence under this decision the property in 
question would not be exempt from taxation for t he reason that 
it is not actually owned by the church. As before stated, in order 
that the property may be exempt from taxation, it mnst be owned 
by a r eligious society and used for religi.ous purposes. 

See also: 

In re Dille, 119 Iowa, 575; 

lv:ugent t•s. Dillworth, 95 Iowa, 49; 

37 Oye.., page 943. 

Yours very truly; 
GEORGE CossoN, 

Attorney General of' Iowa. 

DELINQUENT TAXATioN ON BANK STOCK-How COLLECTED.-Taxes 

levied against shares of stock in banks are required to be 
pa.id by the bank and the bank ma.y charge it up against the 
dividends of the stockholders. 

January 20, 1912. 
R. L. FARNSWORTH, Cashier, 

New Hartford, Iowa. 

DEAR SIR: Yours. of the 18th inetant addressed to the attorney 
general has been :i;ef~rred to me for reply. 

Your inquiry is with reference to the remedies: av·a.ilable for 
the collectionr of delinqu,-ent flax on bank stoc1*:, and y<>u -espeei~ly 
inquire f\S to whether o:r not auch tax is a lien ·upon the real 
eata:te of the o~e11 of th,e ~k stock the. a.a.me aa other· p~lllJQ~el 
J),J'~J}eriy t~~ • . ' '. I 
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Under section 1322 of the supplement to the code, 1907, as 
amended by section 4 of chapter 63, acts of the thirty.fourth gen­
eral assembly, it is provided: 

"Shares of stock of national and state and savings banks 
and loan and trust companies located in tMs state shall be 
assessed to the individual stockholder at the place where 
the bank or loan and trust company is located.'' 

And while it is doubtless true, as suggested by you, that this tax 
would be a lien upon any real estate owned by the stockholder 
in the county where the bank is located, yet as the stock in a 
bank is frequently held by persons not having any land in that 
county, but having land in other counties where the tax would 
not be a lien, it would seem that some better remedy for its col­
lection should exist. 

This remedy is found in c-ode section 1325, which provides as 
follows: · 

"The corporations described in the preceding sections shall 
be liable for the payment of the taxes assessed to the stock­
holders of such corporations, and such tax shall be payable 
by the corporation in the same manner and under the same 
penalties as in case of taxes due from an individual tax­
payer, and may be collected in the same manner as other 
taxes, or by action in the name of the county. Such .cor­
porations may recover .from each stockholder his proportion 
of the taxes so paid, and shall have a lien on his stock and 
unpaid dividends therefor. If the unpaid dividends are not 
sufficient to pay such tax, the . corporation may enforce such 
lien on the stock by public sale of the same, to be made by . 
the sheriff at the principal office of such corporation in this 
state, after giving the stockholders thirty days' notice of 
the amount of such tax and the time and place of sale, such 
notices to be by registered letter addressed to the stockhold­
er at his postoffice address, as the same appears upon the 
books of the company, or is known by_ its secretary." 

Hence) it follows that the bank, by virtue of this section, can 
be compelled to pay the tax by an action in court, if nooessary, 
and the bank should see to it that the tax does not become de­
linquent, and in the particular case which you cite, I think the 
purchaser of the bank stock is bound to know this provision of 
the law, and hence, purchases the stock subject to any unpaid 
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tax. and the bru1k would still have the right to charge the tax 
to the share of stork, even thongh the ownership of t.he sh:a.re of 
"tock has changed hands. 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorney General. 

0FFICEs-V • .\CANCY IN-BY REMOVAL.-The office of justice of the 
peace becomes vacant by removal of incumbent to another 
township. 

l\IR. w. s. KENWORTHY, 

Oskaloosa, Iowa. 

January 20, 1912. 

DEAR Sm: Your letter of the 19th instant to the attorney gen­
eral was referred to me for reply. _ You request an opinion from 
this department upon the following proposition, as set forth in 
your letter : 

"0. H. Yance was elected justice of the peace for Harri­
son township, this county (Mahaska) at the general election 
in 1910. He qualified and served but now desires to and 
will remove to Oskaloosa township March 1, 1912. Can he 
exercise tbe duties of the office of justice of the peace in Os­
kaloosa township for the balEI.Ilce of the term to which he was 
chosen 1" 

Section 1266 of tl1e code enumerates the different acts and 
things that create a vacancy in various offices. It ,provides that 
every civil office shall be vacant when the incumbent ceases to 
he a resident of the state, district, county, township, city, town 
or ward by or for which he was elected or appointed, or in which 
the duties of his offiee are to be exercised. 

In view of this statutoty provision there ean be no question 
but there will be a vacancy in the office held by Mr. Vance if 
he gives up his legal residence in Harrison township. You do 
not say whether that is his intention or not but say that he de·­
sires to and will remove to Oskaloosa township. If his absence 
from Harrison township is to be only temporary in its character 
and he does not intend to give up his legal residence in Harrison 
township nor to acquire a legal residence in Oskaloosa township 
or any place othrr than Harrison township, but intends in good 

/ 
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faith to return to Harrison township ( the place of his legal resi­
dence) then I do not think that a vacancy would occur in the 
office he holds, but even if Mr. Vance absents himself from Har­
rison township temporarily and does not give up his legal resi­
dence in that township, I do not think he can discharge the duties 
of his office outside of Harrison township. 

I call your attention to the case of State vs. Hemsworth, reported 
in the I 12th Iowa at page 1, which supports the foregoing views. 

Respectfully yours, 
N. J. LEE, 

Special Counsel. 

POOL HALLS-· PowER OP CITIES AND TowNs 0VER.-Cities and 
towns haYe power to regulate, license or prohibit the keep­
ing of billiard or pool halls for hire. 

COUNTY ATTORNEY c. B. HUGHES, 

Guthrie Center, Iowa. 

January 20, 1912. 

DEAR Sm: In reply to your communication with reference to 
· minors playing pool and billiards, I am enclosing you copy of 
an opinion given to B. B. Hadley in which I held that it would 
be permissible in a private residence or Y. M. C. A. rooms. I am 
clearly of the opinion, however, that no club would have a right 
to conduct pool or billiard tables for hire or profit. 

Section 702 of the code,. as you know, provides that city and 
town councils shall have · power to regulate, license, tax or pro­
hibit billiard saloons, billiard tables, pool tables, and 11.ll other 
tables kept for hire. 

This mRkes it clear that cities and towns have the right to pro­
hibit any one from operating pool or billiard tables for hire. 

Yours very truly, 
GEORGE COSSON, 

.Attorney General. 
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SCHOOLS-NON-RESIDENT P u P1Ls.-A school board may requi1·e 
non-resiclent pupils to pay tuition. 

January 23, 1912. 

MR. H. H. FEIGE, 

Lake City, Iowa. 

DEAR Sm: I am in receipt of your communication of the 12th 
instant enclosing statement of facts with reference to the ruling 
of your board as to whether or not one Edith Robertson, a child 
seven years of age whose parents are now living in Ashton, Idaho, 
should be required to pay tuition fee for attending your school. 

If the daughter was actually and in good faith making her 
home with her grandmother, or if she was merely attending school 
here and her parents were poor and unable to pay her tuition, 
I would suggest that the board waive any right it might have 
under the law of collecting tuition, as the law ought not to be so 
construed as to -prevent any child from receiving an education; 
but if as I understand the faets, the child is simply here for the 
purpo~e of attending sohool without any intention on the part 
of her parents to surrender any right or control over her, and 
without the intention on the part of any one that she shall acquire 
a permanent .residence in the state of Iowa, or permanently live 
with her grandmother, and considering further that from your 
statement it is clear that both her parents and grandmother are 
well able to pay for her tuition, I think the action of the board 
is entirely legal in requiring that she pay tuition in order that 
she may atte,nd the public school. 

·'Residence,.'' as the term is used in the statute, evidently 
means something more than a temporary stay or sojourn at the 
place where school is held and simply for the period of time in 
which school is in session. That being true as before stated, 
I am of the opinion that the action of the board is entirely legal 
and that such action is not in abuse of the power lodged in the 
board with respect to matters of this nature. 

Yours very truly, 
GEORGE CossoN, 

.Attorney General of Iowa. 
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R-0Ao SuPERINTENDENT.-One acting as road superintendent may 
not draw compensation as such for time he is engaged in 
dragging the roads for wl1ich dragging he is also compen­
sated. 

January 24, 1912. 
N. 1\1. NELSON, Township Cl1:,rk, 

Clear Lake, Iowa. 

DEAR Sm : Your letter of the 19th instant to the attorney gen­
eral was referred to me for r eply. 

You inquire if there is any legal objection to the same person 
holding the office of road superin tendent and superintendent of 
dragging. 

'l'he attorney general is not authorized to r.ender official opin­
ions in matters of this kind to local officials but in this instance 
I may say in a personal way that I can think of no legal ob­
jection to the same person holding both of said offices. Of course 
it will be understood that while a person is performing work 
and rendering service as superintendent of dragging he cannot 
for the time so engaged draw the compensation allowed him as 
road superintendent. · 

Respectfully yours, 
N. J. LEE, 

Special, Counsel. 

TowNsmPs-SuITS BY.-A suit may not be brought by a town.­
ship. 

I. J. SAYRS, Attorney, 
Webster City, Iowa. 

January 24, 1912. 

DEAR Srn: Yours of the 23rd instant addressed to the attorney 
general has been referred to me for reply. 

The questions propounded by you are : 

'' 1st. . In case property belonging to the township has been 
wrongfully converted by third parties, have the trustees the 
right to bring action in their own right as such trustees 
for the recovery thereof? 

'' 2nd. In such a case as sta.ted above, would it be the 
duty of the county attorney to bring such action · in his. own 
name for and on behalf of such township?" 

I 
1 1 

I 
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Your first question seems to be answer ed in th e. uegat.ive by the 
decision of our supreme court in the case of Sa.nderson. vs. Cen·o 
Gordo Co~mty, 80 Iowa, page 89, wher ein it is held tha:t the 
trustees of a township and the township clc1·k in their capacity 
as a local board of h ealth could not maintain au action against 
the county for the r ecovery of money paid out by them to a phy­
~ician employed for the suppression of smallpox. conced ing the 
liability of the county to repay t he money ou the ground that 
the trustees and the clerk were n ot the real parties in interest, 
nor were they trustees of an express trust. 

Hence, it follows that both of your questions should be an­
·swered in the negative. 

Yours very truly, 
c. A. ROBBINS, 

Assis tan.t' A tto1·n.ey Geineral. 

NOXIOU S WEEDR--DESTRUCTION OF-DISTRIBUTION OF SEED ON 

PUBLIC HIGHWAY.-There is no law preventing the distribu­
tion of quack grass seed along the public highways by farm­
ers or others hauling hay containing same. Provision is 
made by chapter 96, acts of the thirty-third general assembly 
for the destruction of certain noxious weeds along the public 
highway including quack grass. 

January 25, 1912. 
W ,\:LLACES, FARMER, 

Des Moines, fowa. 

GENTLEMEN : Your letter of the 23 :i;d instant addressed to the 
.attorney genera] bas been referred to me for reply. 

Your question briefly stated is, whether or not, under the law, 
-there is any way to prevent the distribution of quack grass seed 
along the public highway by farmers or others hauling hay con­
taminated with such quack grass seed. 

I have been unable to find any provisions directly preventing 
this kind of traffic upon the public highways, yet it seems to me 
that the provisions of chapter 96, acts of the thirty-third general 
assembly, provide a somewhat indirect method of reaching the 

-desired result. Section 2 of said chapter provides: 

'' The following weeds are hereby declared to be noxious 
weeds, namely, quack grass, Canada thistle, cocklebur, wild 
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musts.rd, sour or curled dock, smooth dock, buckhorn or ribbed 
pi"ajntain, wild parsnip, horse nettle, velvet weed or button 
weed, and burdock. '' 

Section 3 provides : 

"It shall be the duty of the township trustees or other 
officers responsible for the care 0£ public highways in each 
townhip or county in this state to destroy or cause to be 
destroyed all noxious weeds mentioned in section 2 hereof 
on the highways in such a manner as to effectually prevent 
the production of their seeds or their propagation in any 
other manner, • • • • and for neglect or failure to 
perform this work, they shall be subjected to penalties in 
this act.'' '!.;;, '.~~ 

This same section further provides : 

. '' If any occupant of lands adjaeent to the public high­
ways neglect or refuse to destroy the noxious weeds upon his 
land, or shall fail to prevent the said noxious weeds from 
blooming or coming to maturity, when such weeds are likely 
to be the means of infesting the public highway, or upon 
complaint of any land owner to the township trustees that 
his lands have been or are likely to be infested by weeds 
from the lands of another including railway right of way, 
the trustees shall make investigation of such condition or­
complaint and if the same appears to be well founded they 
shall make an order fixing the time within which the weeds 
shall be prevented from maturing seed, and an order that 
within one year such noxious weeds shall be permanently 
destroyed, and prescribing the manner of their destru~ion 
ancl shall forthwith give notice to the occupant of the lands 
where the noxious weeds exist, and if he shall neglect to 
obey such order within the time so ordered the trustees may 
cause such noxious weeds to be prevented from maturing­
seeds or may cause such noxious weeds to be permanently de­
stroyed and the cost of the work shall be recovered from 
the owi1er by a special tax to be certified by the township, 
clerk in the same manner as other road tax not paid." 

This latter provision would seem to give the trustees authority 
to ca.use such weeds to be destroyed before th{!y are allowed to 
bloom or come to m~turity, and the cost of the work to be taxed' 
against the owner. 
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Hence, it follows t hat if this provision is thoroughly enforced, 
there would be no quack grass seed in the hay to be distributed 
.along the highv,ay or elsewhere. 

Yours very truly, 
c. A. ROBBINS, 

Ass{~tant A ttorney Ge1ieral. 

:}.'fovrno PICTURE SHows-FrnE EscAPES-EXITs-How CON· 
STRUCTED. 

MR. AL STADER, 

Ankeny, Iowa. 

January 27, 1912. 

DEAR Srn: Your letter of the 26th instant addressed to the 
;attorney general has been referred to me for reply . 

Your questions are : 

"1st. Is it against the state law to conduct a moving pic­
ture show on second floor of a hall building 1 

'' 2nd. Does a public ball, used for all public purposes, 
have to be equipped with more than one exit, or have fire 
escape where it is located on second flood" 

Your first question should be answered in the negative. A 
bill was introduced at the last session of the legislature seeking 
to regulate moving picture shows, but did not become a law. 

. With reference to your second question, I call your attention 
to code supplement section 4999-a7, which provides: · 

'' The buildings, structures and enclosures contemplated 
in this act shall be dassified as follows: 

'' First, hotels, etc. ; 

'' Second, tenements or boarding houses of three or more 
stories in height; 

'' Third, buildings used as opera houses, theaters or public 
halls of e. seating capacity exceeding three hundred." 

.Also to section 4999-a8, which provides as follows: 

"Building!'! under classification 3 of section 2 of this act shall 
be provided with at least one drop · or counterbalance stairway 
from. th~ second story balcony to the ground, or a stationary 
mairway may be cartied down within five feet of the ground, or 
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such u number of exits or such a number of the above 
described stai rwnys as may be d [ermined by the cl,ief of 
fire department or Lite mayor of each city or town where 
no suc·h c· hief of fire department exists." 

Also to section 490D-a9, as amended by chapt er 220 of tl,e nets 
of the thirty-third gen eral assembly, whi ch rends as follows: 

"In buildings under nil above classifications, signs indi­
cating loent.ion of fire esca pes sha ll be posted at all entrances 
to elevators, stnirwny landings and in nll roomS'. The en­
trance 11nd exit doors of all hotels, churches, lodge halls, 
court houses, assembly balls, theaters, opera houses, colleges 
uncl public school houses, and the entrance doors to all 
class and assembly rooms in llll public school buildings in 
all cities and incorpore ted towns shall open outward. 11 

H ence, it follows that th e answer to your second question must 
depend upon whether or not the seating capacity of your public 
hall exceeds 300. Jf so. the forego ing provisions would govern. 
Otherwise, the only provisions governing would be that last nbove­
quotcd with r eference to doors opening outward. 

Yours very truly, 
c. A. ROBBINS, 

.1ssista.nt Attorney General. 

M.AN u•·•c·J"u1uNo CoMr·AN I ES- SB.AR.ES OF STOCK IN-How As­
s&.:;:.SEn. 

Mn. G. IT. 011o t1 TT, 
1Vfonroc, Iowa. 

January 30, 1912. 

D>:AR S 111 : Yours of yesterday addressed to the attorney gen­
era l hns been referr d lo me for reply. 

Your question , briefly stnted . cnlls for the proper method of 
tn.xation of shares of stock in the Quaker Oats Company,-wheth­
er on th flv e mill basis or on 20 per cent of its actual vslne ; also­
for Ute proper basis of taxn.tjou of money in the bank on time 
,Jeposit and in bank subject to check, where these items are held. 
by a farmer living on his own .farm. 

If the Quaker Oats Company is an Iowa corporation it wouldl 
in all probability be a manufacturing corporation, and the co~~ 
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poration itself should be assessed with its property under section 
1319 of the code. And yon will observe by the last few lines of 
this section that t.he owners of capital stock of a manufacturing 
corporation which has listed its property are exempt from assess­
ment on such shares of stock. If, on the other hand, the Quaker 
Oats Company is a foreign corporation, then shares of stock held 
by residents of your taxing district would be moneys and credita 
nnd should be taxed on the five mill basis, even though the prop­
erty of the. company is taxed in the state of its residence. 

See Jurly vs. Beckwith., l14 N. W., 565. 

The mouey in bnnk on time deposit, as well as the checking 
account, should be tn.xed on the five mm basis where, as you 
say, the same is held by n farmer, being one who is not engaged 
in the makin g of money by the use of his moneyed capital as 
money. 

Very truly, 
c. A. ROBBINS, 

A,,·istant Attorney General. 

PRESIDENTIAL E1,ECTORS- -How ELECTED.-Presidential electors are 
voted for individually the same ag other state officers. 

Mn. G. W. FRED>:RICK, 
Conrad, Town. 

January 30, 1912. 

DEAR Sm: Your lette r of t he 26U, instant to the attorney gen­
eral was referred w me for reply. 

You inquire whether a voter is entitl ed to vote for all of the 
presidential electors in voting at a presidcntioJ election. 

Whil~ t he attorn ey general is not required to answer qu estions 
of this kind, I may suggest in a personal way that your ques­
tion ought to be answered in the affirmative. Each voter qualified 
to vote at a presidential election is entitled to vote for aJI of the 
prer<idential electors if he chooses. The manner of voting for 
them is the same as voting for other candidates upon the ticket. 

lkspectfully yours, 
N. J . LEE, 

Spedal Counsel. 



546 REPORT OF ATTORNEY-GENERAL 

ASSESSME.t..:T OF PROPERTY OP PERSON ABOCT TO LEAVE STATE.­

A person about to leave the state and having property in 
the state on ,January 1st should be assessed even thougll he 
may be lia ble for another tax in same .vear on same property 
m the state to whi(·l1 lH' moyes. 

l\fa . • r. F'. l\foOR:lfAN, 

'frnro. Iowa. 

January 30, 1912. 

DEAR Srn: Yon rs of yesterday addressed to the attorney gen­
eral has i>een referred to me for reply. 

. Your question is, "Has the assessor the lawful right to list all 
propr!r·t.y in v.iew of the fact that you arc leaving the state for 
Nebraska, and whether or not , if the property is listed here, the 
Nebraska authorities are bound by the proceedings here 1" 

Under our law it is not only the right, hnt the duty of the as­
sessor to assess all property which was in this state on January 
1st to the then mvner thereof. I do not know what the laws of 
Nebraska are. It may be that you would be liable for a double 
tax on .the property by moving to Nebraska, If their date for 
listing is after the time you arrive there, but in the same year, 
you would be liable for a double tax. 

Yours very truly, 
C. A. ROBBINS, 

.Assistant Attorney General. 

TOWNSHIP CLERK-MAY ACT AS RoAD DRAGGING SUPERINTENDENT. 

MR. J. ]\f. w 01..DEN' 

WallingfoTd. Iowa. 

January 30, 1912. 

DEAR Sm: T received your letter several days ago, in which 
you inquire if ther·c is any legal objection to a township clerk 
acting as superintendent of dragging. 

I wouid have answered your letter sooner, but was out of the 
city on other matters and just returned Saturday evening. 

I have not had time to investigate this question with thorough­
ness, but it is my judgment that there is no legal objection to 
the same person holding the office of township clerk and that of 
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superintendent of road dragging at the same time. I can think 
of no instances where there is a conflict in the duties or relations 
of the two officers in such sense as would make them incompatible 
under the rules of the common law. 

Yours very truly, 
N. J. LEE, 

SpeC'ial Co1tnsel. 

BRICK AND 'f1LE COMPANIES-How AssESSED-MOTOR CAR CoM­
PANIES---How ASSESSED. 

R. J. n1urJLEN, Assessor, 
Dougherty, Iowa. 

January 30, 1912. 

DEAR Sm: Your letter of the 28th inst.ant addressed to the at­
torney general has been referred to me for reply. 

You call attention to the fact that some of the stockholders in 
the Farmers' Brick & Tile Company of Mason City and t h e Colby 
Motor Company refused to list their stock in these corporations 
nntil they are shown proof that they can be assessed for tl1ese 
stocks, and ask to be advised with reference to the matter. 

Our supreme court, in the appeal of Iowa Pipe & Tile Company, 
70 N. W., 115, has held that a brick and tile company is a man­
ufacturing corporation, and would hence be ta.xed under the pro­
visions of s,:,,dion 1319 of the code, and the property of the cor­
poration should be assessed instead of the shares of stock. You 
will notice tl1e last lines of this section provide: 

'' The owners of capital stock of ma.nufactm·ing companies, 
as herein p1·ovicled for, having listed their property as above 
directed, shall be exempt from assessment and taxation on 
such shares -0£ capital stock.'' 

I do not lrnow enougl1 about the Colby Motor Company to 
know whether or not it should be assessed in the same way, but 
if it is a 1mm11facturing con cern instead of a selling concern, then 
the same rule would apply with r eference to it and its stockholders. 
On the other hancl, if it is not a manufacturing concern and is a 
foreign corporation. the shares of stock must be as,'iessed to the 
individual owners thereof where they reside, and those residing in 
this state shoul<l be assessed with their shares of stock, even though 
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the property of the corporation is assessed in the foreign state 
where it is organized . 

.Judy 1:.~. P,eckwWi, 114 N. W., 565. 

Yours truly, 
C. A. RoBBINS, 

Assistant Attorney General. 

Tow.:--:snrr TH CSTEES-i\T .,y NoT Ac'r ,,s ROAD SUPERINTENDENT. 

January 30, 1912. 

Mn.. JOHN P1c1..::AR, Supervisor, 
R. F. D. No. 2, Ionia, Iowa. 

D EAR Sm: Your letter of the 22nd instant to the attorney gen­
eral was r eferred to me for reply. 

You say it is a common thing for the township trustees of 
your township to act as road superintendents. You inquire if 
this is legal, and if not, how it can be stopped. 

It is in violation of law for a township trustee to also act as 
road superintendent. I think this is clearly prohibited by sec­
tion 468-a of the supplement to the code, 1907, and I believe that 
such violation amounts to the commission of a crime for which 
the offender may be indicted and convicted. Aside from being 
a criminal act, it is in violation of the rules of common law. A 
trustee acting as road superintendent could be enjoined from 
drawing any pay from the township for services rendered in the 
capacity of road superintendent. It is contrary to public poliey to 
allow a person to appoint himself to office or have any voice in 
it, or to fix his own compensation or have any voice in it, or any 
opportnnity to do either of said thiogs. 

I call your attention to the case of State 'l's. York, 131 Iowa, 635; 
also the same C"ase in 135 Iowa, 529; and the case of Ba,y vs. Davvd­
son, 133 Iowa, 688. 

RespectfuUy yours, 
N. J. LEE, 

Special Counsel. 
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1'owKSHIP Tm:sTEE--.l\f.\y :K"nT AcT AS Ho.,o DRAGGIN G ~UPERr:-;­

TENDENT. 

W. 1\1. KEELEY. Attorney at Law_. 
Jn nuar.,- 30, 1912 . 

Washington , Iowa. 

DEAR Sm: Your letter of the 26th instant nddressed to the 
attor11ey general was referred to me for reply. 

You request an opinion from this department as to whether 
a township trnsfe.e may also act. as superintendent of dragging. 

In my opinion_. these offices are incompatible at common law 
and may not be held by the same person. The township trustees 
.appoint the superintendent of dragging and a lso fix his compen­
sation and audit his claims for salary and ·expenses, and also 
audit his other disbursements of pulJlic funds. It would be con­
trary to publ ic poliry to permit one having the appointing power 
to have a voice in appointing himself to another office, or to fix 
his salary or audit his bills. It is immaterial whether he actually 
<loes have a voire in these matters; it is sufficient that he has the 
opportunity. 

Respectfully yours, 

N. J. LEE, 
Speci,al Counsel. 

MONEYS AND CREDITS-TAXATION OF.-Notes held by a resident of 
this state should be assessed in the county of his residence 
even though the mortgage securing same is taxed in another 
state. 

MR. s. 0. GRIDLEY, 
Chapin, Iowa. 

January 30, 1912. 

DEAR Srn: Yours of yesterday addresS'ed to the attorney gen­
·eral has been referred to me for reply. 

You propound the following question : 

"Is a mari living in Iowa, · owning a mortgage on real 
estate in Minnesota, required to list the mortgage for tax­
ation here 1" 

Our supreme court has held that moneys and credits should 
be assessed to thP. owner at the place where he resides, and that .they 
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h I though they have been should be so assessed at sue p ace, even 
previously assessed in another cou nty. 

8nal. en b11rg 1'R. St r, in, 126 Iowa, 650. 

Code, sect ion 1313. 

Hence, I am .of the opinion that the notes secured by the_ mort­
rrage rather than the mortgage should be listed for taxation at 
;he plaee wh•.!r e the owner resides in Iowa, even though the mort­
gage may be taxed in the state of Minnesota. 

Yours truly, 
c. A. ROBBINS, 

A ssistant Attorney General. 

VETERINARY SuRGEONs--1¥uo ENTI'l'LED TO PRACTICE. 

E. J. VAN NESS, County A.ttorney, 
Algona, Iowa. 

January 30, 1912. 

DEAR Sm: Yon r letter of the 22nd instant addressed to the 
attorney general has been referred to me for reply. 

You call attention to section 2 of chap ter 100, acts of the thirty­
fourth general assembly, and especially to that portion of the sec­
tion which r eads as follows: 

'' or in lien thereof a certificate signed by a duly qualified vet­
erinaTian who shall be a reg·nla.r graduate of a r ecognized vet­
erinariam. colleye, certi fyini? tlla.t such animal is free from 
hereditnry, contagious or tra.nsmissib]e disease," 

and you then propound tl1e fo1lowing questions: 

"Docs this mean to discriminate aga inst regular licensed 
veterinary pra<'titioners who are authorized to do business? 
An<l is this not snch a discrimination as to nullify that part 
of the act?" 

Yon will notif'e that this provision is not required to be com­
plied with except that this c~rtificate may be filed in lieu of an 
affidavit. of the owner of the animal to the effect that the animal 
is, to the best of his knowledge, free from such hereditary, con­
t.Rgious or transmissible disease. No veterinarian would have any 
vested right to make the examination or furnish the certificate 
nntJ10rized by this section. The legislature might, if it had seen 
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fit, have pro,·idetl that this ce1·tifiL·atc ,;hmdd he s ig-ned hy the 
state veterimu·ian or s ome of his assistan ts . h111 tht\ \" hnY\' s1't'll fit. 
to a1Tept the ce rti tic,,te of any Yd\' rinnrian f'O ming- "·it.hin the pre­
scribed elass.- that is. dnl,\- qualified wtPrinarians who shall he a 
regular graduate of a reeogni zPd vdt' r i1rnr.\· eol11,g-r . ] ll'm'e. I 
am of tl1 e opinion that. both of yonr qn rst inns ,,·onld he arnnvered 
in tl1 e negatiw. 

You l's very truly, 
c. A. ROBBINS, 

Assistant A ttorney General. 

ROAD DRAG L.\W.--Thr provisions of the road drag ]aw nr e man­
datory. 

HoN. SHERWOOD A. CLOCK, Co-unty Attorney, 
Hampton, Iowa. 

January 30, 1912. 

DEAR Sm: Your letter of the 25th instant addressed t-0 the 
attorney genera] was referred to me for reply. 

You request an opinion from this depa.rtment ,as to whet11er 
cities and towns are authorized to levy the one mill for roa.d drag 
fund provided for in chapter 70 of the acts of the thirty-fourth 
general assembly, by virtue of section 4 of that act. 

You say that some of the towns in your county have levied 
this tax, but that the Great Western Railroad is r esisting its pay­
ment. "'\\Tith reference to your question, I ma.y say that I have 
doubted ·,vhether section 4 of said chapter . required cities and 
towns to levy this tax, and I still think it doubtful whether such 
power is conferred. In view of the fact, however, that the ques­
tion is raisrd in the way as suggested, I do not think that this 
department ought to hold or take the position that the tax is 
illegal, but rather should proceed on the theory that it was reg­
ularly levied and allow th e question to be raised hy the person 
or company resisting its collection and thus have the law de­
termined. 

Respectfully yours, 
N. J. LEE, 

SpeetixI}, Counsel. 
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ROAD St PERVISORs - TREES IN HIGHWAY.-The road supervisors 
may not destroy trees by the roadside which do not obstruct 

the travel. 

January 31, 1912. 

MR. Gus MoNGIN. 

Woodward, Iowa. 

DEAR Srn: Replying to your letter of the 21st instant t~ the 
attorney general, will say, first, section 1556 of the code provides: 

"The road supervisor shall not cut down or injure any tree 
growing by the wayside which does not obstruct the road or 
which stands· in front of any town lot, inclosure or cultivated 
field, or any ground reserved for any public use, and shall 
not enter upon any lands for the purpose of taking timber 
therefrom without first receiving permission from the owner." 

Of course you are aware of the provisions with reference to 
the trimming of hedges, but I take it that this is not what you 
have in mind. 

Your second question is: "Have the county supervisors the 
right to use a township one mill road tax any place in the town­
ship they wish to?" 

Section 1 of chapt,er 97 of the acts of the thirty-third general 
nssembly provides: 

'' That on written petition of a majority of the electors who 
are free holders of any township in any county, the board 
of supervisors may levy an additional mill in said township 
to be cxpendecl by saicl board of s1.1pen•isors on roads in the 
tmcnship where the same is levied." 

lfonce, it follows that your question should he answered in the 
affirmative, provided, hmvever, the board confines the work within 
the township for which the one mill tax is levied. 

Yours very truly, 
c. A. ROBBINS, 

Assistant Attorney General. 
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CITIES AND Towm,-MAYOR-SIGNATURE TO ORDIKANCES.-• .\ mayor 
may sign an ordinance for the purpose of its nnthenticity e~en 
though lie has Yetoed the same. 

HoN. J. l\.f. McGL-ONE, llfoyor, 
Shenandoah, Iowa . 

January 31, 1912. 

DEAR Srn: Replying to yours of the 29th instant addressed to 
the attorney general, will say that it is not your duty, but that 
of the clerk to sign the ordinance vetoed by you. but after the 
ordinance entering into the contract is duly adopted, then there 
would be no objection to your signing the contract for the pur­
poses of authentication, and by referring to the ordinance as your 
authority and direction, it would fully appear that the contract was 
not of your making, but that your signature ·was a ministerial act. 

In the case of Jl:fo01·e vs. The City of Perry, 119 Iowa, at page 428, 
-0nr supreme court says: 

'' There is a broad distinction between a requirement that 
the mayor shall sign ordinances simply as a means of authen­
tication and a requirement that he shall sign as an evidence 
of his approval. The former requirement may well be said 
to be ministerial and directory only, while the latter is un­
doubtedly mandatory and plainly intended as a check against 
hasty, unwise and inexpedient legislation.'' 

And while, as I said before, it would not be improper for you 
to sign in this way, there is no law which makes it mandatory for 
you to so sign. 

Yours very truly, 
c. A. ROBBINS, 

Assistant Attorney General. 

POI,ICEMEN 's PENSION FuNn.-The tax for policemen's pension 
fund may be levied when the city has an organized police 
force but not otherwise. 

FRED G. FISK, Marshal, 
Osage, Iowa. 

January 31, 1912. 

DEAR SIR: Yours of the 29th instant addressed to the attorney 
general has been referred to me for reply. 
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Your question , briefly stated, is whether or not the policemen 's 
pension law applies to a city of the second class where there is only 
one policeman. 

The policemen's pension law is found in chapter 62, of the acts. 
of the thirty-third general assembly, and section 1 provides: 

'' In all cities and towns including cities organized under 
special charter, now or he1·ea f tcr having an organized police 
department, there may be annually levied at the time of the 
levy of other taxes for city purposes a. tax not exceeding one­
half of a mill on the dollar for the pui·pose of c1·eating a 
policemen's pension fund.'' · 

I am inclined to helieve that this Jaw was only i11tended to 
apply in cases where t here is an organized police department. If 
you will examine section 668 of t he supplement to the code, speci­
fyin g the duties and powers of city and town councils. and espe­
cially subdivision 12 of that section , you will find that it provides: 

'' They shall have power to establish a police force, and to· 
organize the same under the general supervision of the mar­
shal, and to provide one or more station houses.'' 

Should your city comply with these provisions, then I think the 
tax provic:ed for might be levied and you or any other disabled 
policeman might be entitled to the pension. 

Yours very truly, . 
c. A. ROBBINS, 

Assistant Attm-,iey General. 

TRAVELERS IN THE HIGHWAY-DUTIES IN PASSINO.-One overtaken 
in the highway by another traveling in the same direction is, 
not required to surrender any, portion of the highway. 

MR. M. c. STARRETT,­
Marathon, Iowa. 

January 31, 1912. 

DEAR Srn: Your letter of the 29th instant addressed to the 
att.orney general has been referred to me for reply. 

Your question is: 

. ''.'¥hen t~e . driver of a. motor vehicle overtakes a person 
r1dmg or dr1vrng upon the public highway in same direction 
must tpe person riding or driving turn to the right, givin~ 
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half of the beaten track, so that motor vehicle can safely pass 
to left 1 Or can the person riding or driving, if so iucliued, 
keep the motor vehicle behind until such time as the road will 
permit the motor to run past on either side T' ' 

Code section 1569 provides: 

"Persons on horseback or vehicles meeting each other on 
the public roads shall give one-half of the same, turning to 
the right,'' 

but our supreme court has held in the case of Elenz vs. C01wad, 
123 Iowa, 522, that where teams are traveling in the same direc­
tion, the team in front is not required to yield any portion of the 
road being used in order to let another pass him. 

The new automobile law is silent as to the matter of turning 
out in order to let other autos or vehicles pass when going in the 
same direction. Section 19 provides: 

. '' A person operating or driving a motor vehicle shall • • • 
if traveling in the same direction, use reasonable caution in 
thereafter passing iruch horse or animal,'' 

but there is nothing in this section that fixes the duty of the per­
son in front. on the highway, whether he have an automobile or 
team. 

Hence, it follows that the first part of your question must be 
answered in the negative and the latter part in the affirmative. 

Yours very truly, 
c. A. RoBBINS, 

Assistant Attorney General. 

SUPERINTENDENT OF DRAGOING--WRo ELIGIBLE.-The township 
trustees may not appoint one of their own number as super­
intendent of dragging. 

February 2, 1912. 
MR. A. BoLI.ER, 

Goodell, Iowa. 

. DEAR Sm: Your letter of the 30th ultimo addresrsed to the attor­
ney general was referred to -me for reply . 

You request an opinion from this department as to whether the 
township trustees are authorized to appoint one of themselves as 
superintendent of dragging or, in other words, whether a township . 



556 REPORT OF ATTORNEY-GENERAL 

t rustee is authorized to accept and perform the duties pertaining 
to th e office of superintenclent of dragging. 

·whil e the attorney gern~ral is not r equired to officially advise 
you in a matter of this kind, I have no objection in this instance 
to say to you in a persona.] way tl1at the township tmstees may 
not appoint one oE th eir number as superintendent of dragging and 
furth er that one who acts as superintendent of dragging while 
holding the offi,·e of township trustee cannot collect any compensa­
tion for his se rvices. 

Respectfully yours, 
N. J . LEE, 

Special Coitnsel. 

BREEDING ANJMALS-R.EGISTHA'l'ION OF.-- Animals blind from what­
ever cause are not entitled to be registered under cha.pter 100, 
acts of the thirty-fourth general assembly. 

February 3, 19i2. 
HON. F. w. R USSELL, 

Forest City, Iowa. 

DEAR Srn: Yonr letter of the 31st ult. addressed to the attorney 
general has been r eferred to me for reply. 

Your question, as stated hy you, is as follows: 

"A stallion having been bought by a company and stood for 
public service in a community for 12 years had the pink eye 
twice and lost the sight of both eyes. He has always been a 

·good breeder and his offspring have had good eyesight. 
Breeders still wish to use him. If the owners of said stallion 
state on their hills that the horse has this defect and how 
he got it,. would they have the right to stand this horse for 
public service in the eyes of the law ~" 

You wiH notice by a careful reading of section 3 of chapter 100, 
aets of the thirty-fourth general assembly, that the presence of 
any one of the following named diseases shalt disqualify the ani­
mal for public service, and no eertificate shall be issued by the 
secretary of the state board of ag1·iculture. The diseases named 
follo~ and are: Glanders; farcy; blindness; bone spavin; bog 
spavm; cataract, and others. Commencing with line 5 of this 
section, it is provided that an animal possessing any of the follow­
ing named unsoundnesses may receive a certificate, but eaeh cer-
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tificate and every advertisement shall state iu lill'ge type or writing 
the unsoundness or unsoundnesses with which the animal is affli cted, 
and where afflicted in a wry aggravated or serious form , the 
department of agriculture may, upon investigation, disqualify 
f: uch animal from public ser...-ice if considered unfit. Among the 
unsoundnesses mentioned in this subdivision arc : Ring bone, side 
bone, curb, etc., hut blindness is not inrludccl. 

With this section of the law worded as it is, ther e ca.n be no 
doubt but that blindness is a.n absolute disqualification, wh ether 
such blindness was caused by disease or by some accidental injury 
which would not ordinarily affect the health of the animal. 

The secr etary of the agricultural depnrtmcnt, has encountered 
several insfances of this kind , and it wonld fiee m that there might 
well be a class ification of blindness, and that, wh ere the blindness 
is not caused by disease, the an imal should not be arbitrarily dis­
qualified, but in Ol'(lrr to r each this i-esnlt, the legislature must 
take action on the matter. 

Yours very truly, 
C. A. RoBBINS, 

As.~·istant Attorney General. 

RoAo SUPERINTENDENT-BOND OF.- By code supplement section 
1545, -each road superintendent is required t_o give bond in 
such sum and with such security as the township clerk may 
require. 

GusT HADSCHER, Township Clerk, 
Hubbard, Iowa. 

February 5, 1912. 

DEAR Sm.: Yours of the 2d instant addressed to the attorney 
general bas been referred to me for reply. 

Your quest.ion is , whether or not road superintendents and 
superintendents of dragging are r equired to give bonds. 

By code supplement section 1545 it is provided: . . 
'' Each road siiperintendent or confractor shall give bond in 

such sum and with such security as the township clerk may 
require, c-0nditioned that he will faithfully and impartially· 
perform all the duties required of him, and devote all moneys, 
that may come into his hands by virtue of his office, according 
to law.'' 
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From this it would seem to be clear that the road superintendent 
is required to give bond. 

In the law creating th e office of su p erintendent of dragging 
nothing is said about his giving bond. H owever, I am inclined to 
think that he would be a '' contractor'' within the meaning of that 
term as used in the sec tion above quoted. H ence, I am of the 
opinion that both the road superintendent and the superintendent 
of dragging are r equired to give bonds. 

Yours very truly, 
c. A. ROBBINS, 

Assistant A ttorney General. 

REGISTRATION OF VO'l'ERS.--Registrat ion of voters is required in 
cities having a population of 3,500 or over. 

A. B. MAXWELL, City Clerk, 
Ames, Iowa. 

F ebruary 5, 1912. 

DEAR Sm: Your letter of the 23d ult. addressed to the secretary 
of state has been referred to this department for reply. 

Your question is, whethe1· or not your city, now having a popu­
lation of more than 3,500 and being required to establish registra­
tion of voters, is requiJ'.ed to so establish the same for the coming 
city election to be held. in March of this year. 

Code supplement section 1076 provides: '' In cities having a 
population of 3,500 or more, not including inmates of any · state 
institution, the counci-l, on or before the sixth Monday preceding 
each general election, and on or before the third Monday prior to 
any city election to be held during the year 1906, shall appoint 
one sui table person from each of the two political parties which 
cast the greatest number of votes at the Jast general election, from 
three names presented by each chairman of the city central politi­
cal committee of such parties, to be registers in each election pre­
cinct in the city for the registration of voters therein, who shall 
be electors of the precinct in which they are to serve, • • • 

'' They slrnll hold their office for two years, but registers ap­
pointed for city elections during the year 1906 shall hold office 
only until such election is completed.'' 

Section 1077 provides : '' The registers shall meet on the second 
Thursday prior to any general, city or special election, at the usual 
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voting place in the precinct in which they have bem appointed , 
and shall hold continuous sessions for two cousecntive days from 
8 o'clock in th e forenoon until ~) o 'clock iu the aft ernoon, and in 
presidential years , such sessions shall be held for three days. " 

Hen ce, I am of' th e opinion tha t the reg istration should be estab­
lished for the coming i\Tnrch city elect.ion. 

Yours very trul y, 
C. A . ROBBINS, 

Assistaut .4ttorn ey General. 

HIGH S CHOOL T urTJON-1-Iow P Arn.-'l'h e dist rict in which a hi gh 
school pupil r esides is liahle to t he (li strict wher e he attends 
high school if 11 0 high sd10ol course is prov.ided by his hom e 
distri<:t. 

W. It. HART , Connty A.ttorney, 
Iowa City, Iowa. 

l<'ehrna ry 5, 1912. 

DEAR SIR : Your lettPr of tl1e 2cl iustau t addressed to the attor­
ney gen eral has been r eferred to me fo1· reply. 

Your question , as stated hy you , is as follows: 

"A student, resident of Union township, Johnson county, 
having exhausted the school fa eilities of his township and who 
has complied with section two of this la.w, presents himself 
to a high school , which is a private institution, supported by 
orivate funds. The student is accepted by said private high 
;chool. Is the debtor corporation, Union township, obligated 
to pay th e tuition fee of said student to said private institu· 
tion ?" 

While section 1 of chapter 146 of the acts of the thirty-fonrth 
genera l assembly provides: 

'' Any person of school age, who is a resident of . a school 
corporation not offering a four-year high school course, and 
who has completed the course of study offered in such school 
corporation, shall be pe1·mitted to attend any high school that 
will receive him," etc.. 

yet I am of the opinion that the legislature did not contemplate 
a private institution when it made use of the term "any high 
school,'' for in section 3 we find the language: 
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'' The school corporation in which such student resides shall 
pay to the treasurer of the school corporation in which such 
student shall be permitted to enter, a tuition fee," etc. 

and section 4 provides: 

'' If payment is refused or neglected the board of the credit­
or corporation shall file with the auditor of the county • • • 
a statement certified by its president specifying the amount 
due for tuition, • • • and the auditor shall transmit to the 
county treasurer an order directing such treasurer to transfer 
the amount of such account from the debtor corporation to 
the creditor corporation." 

I would not at this time care to go farther than to hold that a 
private high school was not within the contemplation of the legis­
lature at the time th is chapter was passed. It may be that the 
private high school might have some recourse against the other 
school corporation. 

Yours very truly, 
C. A. RoBBINS, 

Assistant Attorney General. 

MARRIAGE OF Cousrns-WBEN LEGAL.-The marriage of first cous­
ins in a state where such marriages are legal would be respected 
a.s legal in Iowa. 

February 5, 1912. 
Mn. V. R . SEEBURGER, 

Iowa City, Iowa. 

D EAR Sm: Your letter of the 2d instant addressed to the attor­
ney general has been referred to me for reply. 

Your questions are : 

"First. Would a marriage of first cousins, where the man 
is a resident of Iowa, and the woman a resident of a state 
where such a marriage is legal, ·be respected by the Iowa court.a 
were it to be celebrated in the state of the woman's residence, 
and were the parties immediately to return to Iowa 1 

'' Second. Would the decision be the same were both parties 
residents of another state where their marriage was legal if 
they subsequently c1u'ne to reside in Iowa Y" 
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Both of your questions should be answered in the afllrmative. 
It is an elementary proposition of law that a marriage which is 
legal where made is legal everywhere. 

While the courts of this state would undoubtedly respect the 
validity of such marriages, yet it is probably true that if such 
parties co-habit in this state. each of them in either instance might 
be prosecuted for incest, under corle supplement section 4936, as 
amended by chapter 212 of the acts of the thirty-third general 
assembly. 

Yours very truly, 
C. A. ROBBINS, 

Assistant Attorney General. 

BANKS-TAXATION OF-DEDUCTIONS.-In taxing shares of bank 
stock they may deduct capital actually invested in real estate. 

February 8, 1912. 

E. L. PARTCH, Cashier, 
Rock Rapids, Iowa. 

DEAR Srn: Your letter of the 5th instant addressed to the attor­
ney general has been referred to me for reply. 

You call attention to chapter 63, acts of the thirty-fourth gen­
eral assembly, relative to the taxation of moneys and credits, and 
to the fact that your bank owns its banking house and certain farm 
lands in the state of Minnesota, and you then say the question is, 
'' Can we offset the valu,e of this land in Minnesota 1 '' And you 
further state, '' There seems to be no question about the offset of 
the banking house and real estate occupied by us, but the assessor 
seems to question our right to an offset of the value of the real 
estate located in Minnesota.'' 

As I understand this law, you are neither entitled to deduct the 
value of your banking house nor the value of your Minnesota land, 
but according to the plain words of the law, you are entitled to 
deduct '' the 'amount of your capital actually invested in real estate 
owned by you." You will readily observe that there may be a 
wide difference between the value of a piece of land ahd the amount 
of capital actually invested in it. For instance : You might buy 
it for one thousand dollars and it would be worth two thousand 
dollars at the time of the assessment. You would be entitled to 

86 
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dedu<:t the amount actually invested,-one thousand dollars, rather . 
than the real valu e,-two thousand dollars. Construing the law 
in this way, T sre no reason why you would not be en titl ed to the· 
deduet ion on C'.ap ita l invested in lands, whether within ot· without 
t he r,,tate . 

Yours very 1r11l y, 
C. A. ROBBINS, 

Assista11t Attorney Gencra.l. 

B.1;s;i,;: ,;- 1'.1x ,1TrON uF·--DEDUC'rroNs.-No decludions should be-
111 ,Hlc from th e vid1rntinn of bank stoek on account of the fact 
t hat thP s urplus or undividerl eni·n ings may be invested in: 
gO\"PI"nmcnt honds. 

C. ,J. c.,sH, Co11nly A_l[orncy, 
Anamosa, Iowa. 

February 8, Hl12. 

DEAR Srn : Yours of the 6th instant acldresserl to th e attorney 
general' has been r eferred to me for reply. 

Your questions are: 

''] st. Can any deduction be made by reason of part of t.he 
snrplns and undivided earnings being invested in government 
bonds 1 

"2d. Is ther e any· ded uction on account of real estate owned 
hy the bank or by a company in which they hold stock except 
real esta t e 'on or in which the bank or trust company is 
located' 1'' 

Yonr first question should he answered in the negative. The­
ehnptm· to whi ch you refer r equires the assessment to be made­
against t he individual stockholders and not ngainst the bank. . It 
is clear, t herefore, t hat the bank is not entitled to make any deduc­
tion for the r eason that there is no assessment against it. The 
individual stoekholder is not entitled to make any deduction be­
c•.nuse the bank, and not the stockholder , is the owner of the gov­
ernme11 t secnri ties. 

Your second question should be answered in the affirmative, mod­
ified by the proposition that the deduction to be made is not the 
value of the r eal esta te, but "the amount of their capital actually 
invested in real estate owned by them." This deduction is not to 
~ confined to the building in which the bank or loan and trust 
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<!Ompany is located, bnt where the banks own such a building , a 
deduction is to ha made on account ther eof. 

Yon rs very trn ly . 
C. A. ROBBINS, 

.,hsista,nt .:1ttorn e-y General . 

CITIES AND ToWNS-0RDINANCES.-An ordinance should be read 
three different times, and when adopted after a single read­
ing is invalid. 

GEO. B. MACOMBER, Recorder, 
Olin , Iowa. 

F ebruary 8, 1912. 

DEAR Srn: Yours of the 7th instant addressed to the attorney 
general has been r eferred to me for reply. 

You will find the method required for the adoption of ordinances 
clearly set forth in sections 681 to 687 of the code. 'l'he proposed 
ordinance should be distinctly read on three different days, as 
provided by section 682, or by a three-fourths vote of the council, 
the rule may be dispensed with, and the ordinance read the third 
time and then adopted, but an ordinance adopted after one r eading 
only is invalid. 

Yours very truly, 
C. A. RoBBINS, 

Assistant Attornell.J General. 

PUBLIC LIBRARIES-TAX FOR THE SUPPORT OF.- Code supplement 
section 732 providing for a library tax, since its amendment 
by chapter 46, acts of the thirty-third general assembly, is 
unconstitutional. 

MR. CHARLES s. MACOMBER, 
Ida Grove, Iowa. 

February 8, 1912. 

DEAR Sm : Yours of the 6th instant addressed to the attorney 
general has been referred to me for reply, and I call your atten­
tion to the decision of our supreme court in the case of State vs. 
Des Moines, wherein the original section to which you refer was 
held to be unconstitutional. To meet this decision, the code, sec­
tion 732, was, by the thirty-£rst general assembly, amended in 
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such a way as to leave the taxing power with the city, the lan­
guage being, '' and shall cause the same to be certified to the 
city eouncil which shall levy such tax or so much thereof as it 
may deem neeessary to promote library interests." 

Hence, I am of the opinion that code supplement section 732 
is legal and valid , but I also ca.11 your attention to chapter 46, 
of the thirty-third gen eral assembly, where the words which I 
have quoted above and which made the section unconstitutional 
were again stricken out by the band of an all-wise legislature, 
and in my opinion the section as it now stands would be and is 
unconsti tu t ional the same as it was at the time of the decision 1~ 

the case of Stale vs. Des llloines, 183 Iowa, at 76. 

Yours very truly, 
C. A. RoBBINS, 

Ass1:.'ltant Attorney General. 

SCHOOL F UNDS-INTEREST ON.--There is no law requiring or 
prohibiting the payment of interest upon school funds de­
posited in the bank by the school treasurer. 

E . C. FISHBAUGH, Cashier, 
Security '!'rust & Savings Bank, 

Shenandoah, Iowa. 

F ebruary 12, 1912. 

DEAR Srn: Your letter of the 3d instant addressed to the attor- · 
ney general has bee!) referred to me for reply. 

Your question is : 

'' Are school treasurers given th~ authority to arrange with 
the banks to pay interest on daily _balances of school funds, 
or must such action be taken under direction of the board 2 '• 

By chapter 91 of the acts of the thirty-third general assembly, 
the county tr.easurer, with the approval of the board of super­
visors, by resolution entered of record, is authorized to deposit 
funds with banks at interest at the rate of at least 2 per cent per 
annum on 90 per cent of the daily balances payable at the end 
of each month. 

I know of no provision of law specifically authorizing or requir­
ing school treasurers or school boards to make any similar arrange-· 
ment for the payment of interest. However, I understand it to 
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be the practice in some localities for the school treasurers k 1 ar­
range for the payment of such interest as may be agreed upon, 
and no legal objection is known to such an arrangement. 

Yours very truly, 
C. A. ROBBINS, 

Assista·n.t Attorney General. 

Vo·rERS-QUALIFICATIONS OF.-A citizen of the United States of 
the age of twenty-one y~ars, a r esident of the state six months 
and of the county sixty days, is a qualified elector. In dty· 
elections he must also be a resident of the precinct ten days. 
Women may vote at elections where certain specified ques­
tions are involved. 

. :rvIR. GEORGE H. HAYNES, 

Worcester, Mass. 

February 12, 1912 . 

DEAR SIR: Replying to your letter of the 30th ult. with r cfer­
rmce to the qualifications required of voters by the laws of this 
state, will say, first, that by the constitution . of Iowa, section 1, 
article II, it is provided: 

"Every male citizen of the United States of the age of 
twenty-one years who shall have been a resident of this state 
six months next preceding the election, and of the county in 
which he claims his vote, sixty days, shall be entitled to vote 
at all elections which are now or hereafter may be authorized 
by law.'' 

By section 642 of the code it is provided, in addition to the 
foregoing, that persons voting at city or town elections must have 
been a resident of the town and of the precinct in which he de­
sires to vote ten days prior to the election. 

By code supplement section 1076, in cities having a population . 
of 3,500 or more, registration is required. · No educational tax, 
property tests or other qualifications are required. 

By code section 2747, it is provided: "In any election here- · 
a.fter held in any school corporation for the purpose of issuing 
bonds for school purpose~ or for increasing the tax levy, the right 
of any citizen . to vote sha11 not be denied or abridged on aacount 
of sex, and women may vote at such elections the same as men, 
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under the same restrictions and f{Ualifications , so far as appl ic­
able.'' By section 1111, same provision is appli ed to city and 
town elections for similar purposes. 

By section 5, article II of the Iowa constitution . it is proYided: 
"No idiot or insane person or p erson convicted of any in­

famous crime shall be en tit.Jed to th e privilege of an elector." 

Yours very truly, 
c. A. ROBBINS, 

Assistant .4ttorney General. 

RoAD SuPERIN'l'ENDENTS-\VHEN APPOINTED.-Road superintend­
ents may be appointed at any time; the provision requiring 
them to be appointed is directory and not mandatory. 

HON. J . P. HERTERT, 

Harlan, Iowa. 

February 12, 1912. 

DEAR Sm: Your letter of the 7th instant to the attorney gen­
eral was referred to me for reply. 

You say the township trustees of several townships in your 
county met before the first Monday in February and let the con­
tract for the road work for the coming year and hired superin­
tendents of dragging and you inquire if their action in this respect 
was illegal. 

It is my opinion that this action of the township trustees was 
not illegal, and further that it will not render the acts and doings 
of the officers so appointed illegal. I call your attention to the 
case of Easton vs. Savery, 44 Iowa, 654, which seems to be in 
poin t. My conclusion in this matter is based upon the idea that 
the statute in question as to the time of appointing such officers 
is not mandatory but directory. No one is injured by the fact 
that such officers were elected a little in advance of the time fixed 
by law. The statute does not contain words or language negativ­
ing the right of the trustees to appoint such officers at some other 
time. 

Respectfully yours, 

N. J. LEE, 
Special Oounsel. 
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POLI, T.,:x- ExDrPTJ0:1\S.- Officers and soldiPrs of the gnnn1 nre 
exempt from poll tax during their terms of senil·e. 

SOLDIERS· Exn1PT10" .-Thr soldiers' t•xemption JWOYidcd fo1· by 
C'lrnpter 62, ads of !he thirty-fou1·th genern.1 as.'l('mhly. is 
arnilablc only to {' ninn so1(1iel"s or sail ors of: t.lw )fc,xit•:rn \\·ar 
and t.he ·war of the rf'li ellion and is not avai lable to the 
solrl iers of the 8pa 11 ish-.\merif'au war. 

F ebrnary 12, lfll~. 
~IR . ·WALTER L . CooK, 

R. R. No. 2, :Rolfe, Iowa. 

DEAR Sm: Yours of the 9th instant. addressed to the attorney 
genern l has been r eferred to me for reply. 

Your questions are : 

"First . '\Vhether an PX-sold ier of the Spanish-A meriea.n 
war is exempt from poll tax. 

'' Second. Whether or not such soldier 1s entitled to the 
$1,200 exemption from taxation." 

Code section 2209 provides: '' Every officer and soldier of the 
guard shall be exempt from jnry duty and poll tax during his 
term of service." 

As this exemption applies only during the term of service, it 
follows tha.t your first question should be answered in the negative. 

With reference to yonr second question, will say that chapter 
62, aots of the thirty-fourth general assembly, provides: " The 
property not to exceed $1,200 in actual value, of any honorably 
discharged u ,ninn goldicr or SRi lor of the 11.lexi.can 1Mr or of the 
war of the rebellion, shall not be taxed.'' 

From this it is clear that soldiers serving in other wars were 
not intended to be within tlie provisions of this act, and hence, 
a soldier of the Spanish-American war or of any other war other 
than the Mexican war or the war of the r ebell ion would not be 
entltled to this exemption. 

Yours very truly, 
. c. A. ROBBINS, 

Assistant Attorney General.' ': 
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BANK STOCK-VALUATION AT WmcH AssESSEo.-Under chapter 
63, acts of the thirty-fourth general assembly, bank stock 
and loan and trust company stock should be assessed at 20% 
of its actual value. 

J. H. CHRISTY, A.ssessor, 
Tabor, Iowa. 

February 12, 1912. 

DEAR Srn: Replying to yours of the 7th instant addressed to 
the attorney general , will say that code section 1322, as amended 
by chapter 63, acts of the thirty-fourth general assembly, requires 
that bank stock and loan and trust company stock and moneyed 
capital shall be assessed and taxed upon the taxable value of 
20% of the actual value thereof. However, in practice many 
assessors assess this property at 80% at the same time that they 
assess the other property at 100%, and then divide all by four, 
which would result in assessing the bank stock at 20% and the 
other property at 25%. It is not material which way it is done, 
so long as it clearly appears that the assessment is made on a 
20% basis. 

The holders of shares of stock are not entitled to deduct their 
indebtedness therefrom in order to reduce their assessment. 

Yours very truly, 
C. A. RoBBINS, 

Assistant Attorney General. 

CITY ELECTIONS-ROTATION OF NAMES ON BALLOT.-The law re­
quiring the rotation of names does not apply to city elections. 

HoN. W. E. HAYES, Cif.y Auditor, 
Clinton, Iowa. 

February 14, 1912. 

DEAR Sm: Your letter of the 7th instant to the attorney general 
was referred to me for reply. 

You request an opinion as to whether the names of candidates 
to be voted for at the primary election to be held in the city of 
Clinton this month should be rotated or whether they should be 
arranged and printed in alphabetical order, according to surnames. 

It is my opinion that such names should not be rotated but ar­
ranged and printed in alphabetieal order, according to surnames 
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so that the tickets in all of the precinets of the city ,•.rould be uni­
form as to arrangement of names of candidates to be voted for 
by the voters of the entire city. 

In compliance with your request I am sending you under sepa­
rate cover three copies of compilation of election laws. 

Respectfully yours, 
N. J. LEE, 

Special Counsel. 

SALOONS-USE OF ADJOINING PROPERTY.-An overhead or ad.join­
ing room or building controlled by a person carrying on a 
saloon business may not lawfully be used for dancing or other 
entertainments. 

W. H. PALMER, County Attorney, 
Maquoketa., Iowa. 

February 15, 1912. 

DEAR SIR: Yonr letter of the 14th instant addressed to the at­
torney general has been re£erred to me for reply. 

Your question, briefly stated, is, wbether or not the owner of a 
building may lawfully operate a saloon in a room on the lower 
floor, after having leased an adjoining upper room in the same 
building to ·a tenant for use. as a hall for lectures, entertainments, 
dancing, etc. 

Subdivision 6 of code se.ction 2448, to which y-0u refer, reads as 
follows: 

'' There shall be no • • • music, dancing, or other form 
of amusement or entertainment, either in the room where said 
business is carried on, or in a:ny adjoining room or building 

·controlled by the person • • • carrying on said busi­
ness.'' 

I am inclined to think that. the word '' contr-0lled, '' as used in 
this section, should be construed the same as though it read "owned 
or controlled." In other words, the owner of property, as a mat­
ter of law, controls it. He may lease it for a time, but still it is 
under his control. Should he lease it for a single evening, in one 
sense it would be· beyond his control, yet if such a lease would 
render the property not under bis control within the meaning of 
this section, then the very purpose of the statute could always be 
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defeated, nnd the building would never be und er his control while 
it was being so used. 

In vi ew of the r ule that t hese statutes are to be construed so 
as to prevent evasions, your quest ion should he answered in the 
n egative. 

Yours very t ruly, 
c. A. R OBBINS, 

Assistant At,lon iey General. 

MJLK Di;; ,,u;Rs ' L rcENSE- - WHEN REQUIREo.-No milk dealer 's 
license is r equired except where the milk is to he sold from a 
stor-e or vehicle in or for use in an incorporated town for pur­
poses other than manufacture. 

February 15th, 1912. 
L . w. DANIELS, 

Guthrie Center, Iowa. 

DEAR Sm: Your letter of yesterday addressed to the attorney 
·general .has been referred to me for reply. 

Your chie.f question is whether or not a person selling milk with­
out the use of a wagon in connection with such sales ·is required 
to have a license. · 

Section 3 of chapter 113 of the acts of the thirty-fourth general 
assembly which provides for t he license fee among other things., 
provides as follows: 

'' Nothing herein shall be construed as requiring persons to 
procure such license unless such person shall sell milk or cream 
from a store or vehicle.'' 

Hence it follows that a license is not required unless the sales 
are made either from a store or from a vehicle. 

With r efer ence to your other questions will say that I have re­
quested _the state dairy and food commissioner to send you a copy of 
the law m pamphlet form , and after you have received it and studied 
it over you find anything that you do J.10t fully understand and 
will write the commissioner with r eference to it, he will be glad 
to make full explanations to you. 

Yours truly, 
c. A. ROBBINS, 

2issista-nt Atto1"ney Gen.eml. 
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AUTOMOBILES-REGISTRATION AND TAXATION OF.-Vlhere the owner 
of an automobile registers the same it is exempt from other 
taxation. 

,foHN VI ALSH, City Assesso1·, 
Albia, Iowa. 

February 16, 1912. 

DEAR SIR: Replying to yours of the 15th instant in which you 
propound several questions with reference to the proper manner 
of assessing motor vehicles, will say that I will endeavor to answer 
your inquiries in the order as stated by you. 

Your first question is, whether or not the payment of the regis­
tration fee which is paid to the state exempts said automobile from 
being listed by the assessor for taxation in the town or township 
where the owner resides. 

This question should be answered in the affirmative. Section 
9 of chapter 72 of the acts of the thirty-fourth general assembly 
provides: 

'' The registration fees imposed by this act upon motor 
vehicles other than thm,e of manufacturers and dealers, shall 
be in lieu of all taxes, general or local, to which motor vehicles 
may be subject.'' 

Your second question is, whether a dealer who has paid the 
registration fee of $15.00 on one automobile, and also procured an 
addit ional set of number plates for use · on demonstrating cars is 
entitled t-0 ha:ve one car exempt from being listed by the assessor 
for taxation purposes. 

Assuming your statement to be correct, this question .should be 
answered in the affirmative. However, I fear that you have not 
stated the situation correctly, and that. really what the dealer ob­
tained for his $15.00 payment was a dealer's r ef,>istration number 
instead of the regi!)tratiou number for any particular car, and if 
this be true, then he would not be exempt on any of the machines 
and they should be listed as other property by the local assessor. 
However, such a dealer by registering each machine separately, 
would not be liable for the dealer's r egistI·ation :fee of $15.00, nor 
would the property be liable to assessment for local taxes. The 
buying of extra plates does not exempt any car from taxation, but 
is only a convenience for the use of a dealer who has paid the 
dealer's license. 
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Your third question is, whether or not you should list for taxation 
automobiles where the registration fee for the year 1912 has not 
yet been paid. 

This question should be answered in the affirmative. Taxation 
is the rule, and all property is subject to taxation. It is only by 
the payment of the registration fee to the state for the particular 
year that the owner of the machine · is permitted to escape local 
taxation, and yon could not take their promise to pay the state tax 
and let them off. Your duty would be to make the assessment. 
Later on, if they paid the state fee, then it would be the duty of 
the county auditor to cancel the local assessment in accordance 
with the provisions of section 9 of the act. 

Your next question is, as to whether or not an automobile used 
as an ambulance by the management of your city hospital should 
be assessed for taxation purposes where the owners thereof fail 
to pay the state registration fee. 

Section 2 of the chapter above referred to provides: 

"The term 'motor vehicle' as used in this act, except where 
otherwise expressly provided, shall include all vehicles pro­
pelled by any power other than muscular power, except motor 
trucks, motor drays. motor delivery wagons, traction engines, 
road rollers, fire wagons and engines, police patrol wagons, 
amb1t.lamces, '' etc. 

Hence, the owner of an auto used as an ambulance would not 
he required to pay the state registration fee, and the only section 
under which it might be exempt in the hands of the hospital man­
agement wouln be mibdivision 2 of section 1304, as "apparatus be­
longing to the above institutions.'' This, however, would only be 
true where the hospital was a charitable and benevolent institu­
tion, and if it conducts the hospital for private profit, then neither 
its automobile nor other property would be exempt from local 
taxation. 

Yours very truly, 

C. A. RoBBINS, 

Assistant Attorney General. 
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TAXATION·-EXEMPTION OF BY CITY CoUNCIL.-Neither the city 
~ouncil nor the board of supervisors have authority to exempt 
from taxfltion for city or county purposes brewery property. 

J\1R. l\lf. P. WII,SON, 

819 4th Ave., 
Clinton, Iowa. 

February 16, 1912. 

DEAR Sm: Yours of the 9th instant addressed to the attorney 
general has been referred to me for reply. 

You calJ attention to the fact that the city council and the county 
board of supervisors have by some order attempted to exempt from 
taxation for city and county purposes the Clinton Brewery Com­
pany, and you ask what the duties of the county treasurer are in 
-connection with such a case, and whe.ther or not it is up to him 
to take action to collect the lawful taxes for the current year, as 
well as for previous years. You also ask what action should or 
could a citizen take in the case. 

There is no authority in law for such an exemption being made, 
and that it would be the duty of the city council and the board of 
supervisors, a,<,i well as the county treasurer and the county attor­
ney, to see to it that these taxes are collected; and it is doubtless 
true that the proper officers might be compelled hy mandamus 
proceedings to take the necessary steps to collect this tax. It is 
equally true that if the proper officers fail to collect this tax, their 
bondsmen would be liable for the damage sustained' by reason 
thereof. 

There are various steps that might be taken by an interested 
citizen to bring about the colJeetion of this tax. I would suggest, 
however, that the first step should be to serve a written notice on 
the city council, the members of the board of supervisors, the county 
treasurer and the county attorney, calling their attention to the 
illegality of the practi.ce, a.nd demanding that they proceed to 
collect the tax. 

Yours truly, 
C. A. RoBBINS, 

As.'listamt Attorney General. 
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ScHOOLs--'l'AXATJON.- A school district is limited to a five mill tax: 
for the purpose of paying principal and interest on school im­
provement indebtedness. 

MR. P. H. GREEN, 

Oakland, IowR. 

February 17, 1912. 

DEAR Sm : In compliance with your request, I have reviewed 
the opinion furnished your board by :Mr. A. L. Preston of Avoca. 

'l'he question, briefly stated, is, wl1ether or not the five mill levy 
provided for ·by code supplement section 2813 is a limitation upon 
the power· of the ·b()ard to levy taxes to pay principal and interest on 
honds, in view of the fact that cliapter 145 of the act,; of the thirty­
fourth general assembly expressly authorizes indebtedness to be· 
incurred up to four prr <:cnt of the actual value of the taxable 
property in the district, instead of being limited to 114 per cent 
of such value, as provided by the law previously in force. 

I cannot (•One1a· in th e view of Mr. Preston to the elfoct that 
there is no limit on tl1 e amount of the tax levy for this purpose. 
The case cited by him from the 20th Federal R eporter, 294, was 
decided nnder a differently worded statute. ' 

Code sce tion 2813 ( as l\fr. Preston states) originall y provided: 

"Tile board of each school corporation sha11, at the same 
time an<l in 1:h(3 same manner as provided with reference to· 
otl1er taxes, fix the amount of tax necessary to be levied to 
pay any amount of principal or interest clu e or to become due· 
dul'ing the next year on lawful bonded inclebteclu ess or in an 
1·11dcpe 11dc1!l cit11 oi · town d:isirict of nny ·11,011 e:1/ borrowed for 
·i1np1·01·c111 cuis af !er a vole the1·cof authorizing the sanie, which 
arnou11t shall be ce rtifi ed to the board of supervisors as other 
taxes, and lev ied by them on the property therein as other· 
school taxes are levied , but such tax shall not exceed five mills 
npou the dollar of the assessed valuation of such property for 
money l1orrowed for improvements," 

and I 1~gree with him that at that time the five mill limit only · 
r :fenca. to ' ' u~onry bnno11·ed for improvements'' in independent 
c1(v ot· town districts. 

IT ow ever , hy chapter 95 of the acts of the twenty-seventh general 
ass:rn uly, the unclerscor rd portion of the S'ection above quoted was 
str1ekc11 out, bnt tl1e five mill limi.t was r etained, and as there is 
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.nothing left in the sect ion for it tn applr to but. " the tax n,' tl'SSH rY 
to be levied 1n pay 1111y amonnt of principal or interr st du e or t~ 
beco11w clu e ". the ro rn·lusion is ii-resistihk that it was from that 
tinw at least intend ed to apply to snl'h tax. 

The situation is. that the legislature r a ised the statntorv limi t 
-of indehtednrss from ll.".f. p r r ~ent to four prr cen t of the. actual 
value of the taxable property nf the district hnt fail ed. to rnn.ke 
the nr r:essary corresponding increase in the limit of the tax levy. 

Yow: papers are herewith returned. 

Yours truly, 

C. A. Rmrnrns, 
Assi8tant Alfo1·11 ey Ge11 eral. 

PENSION IlfoNEY EXEJl:JP'l'JONS.-lt is douhtful if the rent accruing 
from proprrty purchased with pension money is subject to 
execution. 

1\1:R. A. v. TYLER, 

Bagley, Iowa. 

February rn, Ul12. 

DEAR Sm: Yours· of the 15th instant addressed to the attomey 
-general has been referred to me for r eply. 

Your question , briefly stated, is, whether or not the rent on real 
estate purchased with pension money is exempt from execution. 

While this is a matter upon which this department would not 
be authorized to give an official opinion, yet the writer is willing to 
·give you the benefit of his personal wievs with reference to the 
·matter. 

Code section 4009 provides : 

"All money received by any person, a r esident of the state, 
as a pension from the United States government, whether the 
same shall be in the actual possession of such p ension e r, or 
deposited, loaned or invested by him, shall be exempt from 
execution, whether such pensioner shall be the head of a family 
or not.'' 

Under this section our court has held that it is the money or 
that in which it is invested which is exempt by this section, and 
not the proceeds or accumulations of it. 

Hoefe1· i,s. Mullison, 90 Iowa, 372. 
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And the fe<l eral court has gone so f ar as to hold that crops raised 
on land bo11 ((ht wi th p•nsion money are not exempt, even tbough 
the land is a homestead . 

IJcnce, it is a very doubtful qu estion whether the rent would or 
would not be subject to execution, with th e chances in favor of a 
holding to the effect tha t it would not be exempt. 

Yours ver y truly, 
C. A. Roeerns, 

Assistant Attorney General. 

RoA D D1STRICTB.- ·The township trustees, aiter a trial of two years 
or more, may r eturn to the one district plan if petitioned by 
a majori ty '!f the voters so to do. 

F ebruary 19, 1912. 
?.fR. R. R1Cf! ARDS. 

E ldora , Iowa . 

DEAR Srn : Replying to you rs of the 12th instant addressed to 
the 11ttorncy general, would say that a r eturn to the old oue di..B­
t.rict pl an is authorized by chapter 98 of the acts of the thirty. 
third genera l llSS('mbly and th e duties of the township trustees in 
this connection are fix ed by sect ion 2 of the act, which provides : 

'"fhc boa rd of: township trustees after a trial of two or more 
years of t his plan , shall , when a wr itten peti t ion is presented 
to them signed by a maj ority of the voters who voted at th~ 
last preceding gencrnJ elect ion , at the April meeting in any 
year consolidate the r oad districts of the township and r eturn 
to the one district plan, sajd change to take effect on the first 
clay of January foll owing." 

Yours very truly, 
C. A. R-0BBINS, 

Assistant Attorney General. 

CITIE ANn TowNs--PAHK CoMMJSSIONERS- WHO ELIGJBLE.-Wom­
en are not eligib le to the offi ce of park commissioner. 

Mns. A . S. BLOUNT, 
Dubuque, Iowa. 

F ebruary 20, 1912. 

DEAR MADAM: Yours of the 19th instant addressed to the at­
torney general J1as been referred to me for r eply. Your question 
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is, whethei· or not tt woman is eligib]e for the office f park com­
missioner in cit ies in the state of Iowa, provided she is elected 
by a bi g majority of the Yotes. 

I have carefull y examined the s1atute and fajl to find any quali­
fications expressly provid cl for the office of park oommissioner. 
However, the general rule in this state is, that women are ineligible 
fo r election to offices except those where there is express sta tutory 
proviBion authorizin g them to be held by women. The only statu­
tory pro,·isiong authorizing women to hold offi ce are code section 
493,_ making women eligible for the office of coun ty recorder, code 
sectwn 2734, making them elig ible fo r county superin tendent, and 
code section 2748, making them eligible to school offices and mem­
bers of the school board. H ence, it follows tlrn t your inquiry mtlllt 
be answeTed in the negative. 

Yours very truly, 
c. A. RoBBINS, 

Assista,nt A ttorney Ge,i cral. 

Mumc,rAL INDEBTEDNESS-How CoMPUTED.- In calculating the 
indebtedness of a city or town the amount of taxes clue the 
city for the year sl1ould not be deducted. 

H ON. F . 'M . NORRrs, Mayor, 
Mason City, Iowa. 

F ebruary 20, 1912. 

DEAR Srn: Your letter of the 7th instant addressed to the at­
torney general was r eferred to me for reply. 

You request an opinion from this department u pon the follow­
ing : 

" In calculat ing or determining the a.mount of inclebteclneA 
as of December 31st, 1911, are we not en titJecl to deduct from 
the am ount of outst~nding bonds and accounts payable nnd 
contracted on snob date, the amount of taxes due the city for 
the year 1911 ! " 

It is my ide.a that your queation should be answered in the 
negative. I believe th is vi ew is supported by the supreme court 
of this state in the case r eported in the 27th Iowa at page 227. 

Respectfully yours, 
N. J . LEE, 

87 
Special Cou.11,el. 
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C1TtES AND Tow N. M umcrPAL LmIIT BoNos-,VoME" )fay V oTE. 

Women may vote at a city election where the proposition is 
to is.sue bonds fo r the purpose of installi ng a municipal li gh t 
and power plant. 

MR. E. L. C. WmTE, 

Villisca, Iow11. 

F ebruary 21, 1912. 

D,;AR Sm: Your letter of the 12th inst ant addressed to the at­
torn ey general has been referred to me for reply. 

You call attention to the fact th at it is proposed to hold an 
electipn in th e city of Villisca for the purpose of issuing bonds for 
the installation of a munici pal ligh t and power plant and ask for 
the opinion of the attorney general as to whether or not women 
may vote a.t this election, and if so. with what qualifications. 

Code section 1131 provides: 

" The right of any citizen to vote at any city, town or school 
election on the q11est ion of issuing any bonds for municipal or 
school purposes and fo r tb e purpose of borrowing money, or 
on the question of increasing the tax levy, shall not be denied 
or abridged on accou nt of sex. " 

Hence, I am of the opinion that women ma.y lawfully vote at 
the proposed election , and that the only qualifications required 
would be the same as is required of a man voting at the same elec­
tion ,-that is, that they be citizens of the United States, a resident 
of the state six months, of the county sixty days, and of the town 
ten days. 

With reference to your oth er question , I will say that I am in­
clined to believe that under section 720, a bare majority of the 
legal electors voting thereon and voting in favor of the proposition 
would be all that would be required . However , I do not quite 
understand what you mean by a proposition to vote bonds in excess 
of the statutory limit, and doubt if this could be done by any 
lrind of a majority vote. 

Yours very truly, 
C. A. RoBBINS, 

;Lssista1'1 Attor,iey Ge11 eral. 

T 

J 

l 
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HEBrnE:"\"TS.- One ma.v reta in his residence in th e country wh ile 
resid ing temporarily willt in a c.ity. 

:\TR. Fn.,:-.K .\ . ~IMOCK S, 

Ottumwa, Iowa . 

F ebruary 21, 191~. 

D EAR Srn: I am in receipt of yo ur communication of the 2d iu­
stant in which you say that ~Ir. n ail was elected a member or tl1e 
board of super visors from Washington townshi p. commencing his 
services 011 January 1. ] 911 , and has recently temporarily removed 
to Ottumwa owing to special reasons; that he retains his farm in 
Washington township on which his sons are working, and U1e 
question arises as to whetlier he may reta in bis residence in Wash­
ington townsh ip altl1ough tempora rily residing in tbe city of 
Ottumwa for the purpose of convenience. 

This undoubted ly may be done if he so desires. If he retains 
his legal residence at his old home in ·wasltington township, he can 
continue lo run for office from that township ; tl,is being true, of 
course there will be nothing to prevent Mr. Patterson f rom aga in 
being a candidate and being elected if be can r e<!eive the suffrage 
of the people from the city of Ottumwa. 

Yours very truly, 
GEORGE CossoN, 

Attorney Ge,,teral of Iowa. 

Pa1lliRY ELECTION NOTtOE-P u nLtCATION OF.-The primary ele<!­
tion notice must be published in one, and not to exceed two 
newspnpe1·s of general circulation , and where there are only 
two papers and both are Republi can, it may be published in 
both. 

Oro. J . Cu,rnmos, Cn-r,11ty A,iditor, 
Osage, Iowa. 

February 21, 1912. 

DEAR Sm : Your letter of the 19th instant addressed to t he &t­
torney general bas been referred to me for reply. 

You request an interpretation of that provision of eection 1087-
al2 of the supplement to the code, 1907, as amended, rel&tiog to 
the publication of notice of primary elections. You say that you 
have no demo~rat ic paper in your county, but have two of the 
leading papers of the coun ty designated as the official papers, both 
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being republican in politics, and you inquire if such notice should 
be published in both papers or in one on ly. 

You will note from a r eading of the statutory provision re­
ferred to that such notice is to be published in not to exceed two 
newspapers of general circul ation in the county. It is further 
provid ed that one of such newspapers shall represent the political 
party which cast the largest vote at the la!lt preceding general 
election, and the other, if any, shall represent the political party 
which cast the next largest vote in the county at such general 
election . I construe this to mean that i.f ther e are newspapers 
represent ing the two politica l parties wh ich east the highest and 
next highest vote as aforesaid . and the noti ce is published in two 
newspapers, they must be in papers representing such political 
parties, and they can not both be published in papers representing 
one of the parties casting the highest or next highest vote, but I 
do not underst1md that it is maudatory that the not ice be published 
in rnore than one newspaper in nny case. 

Answering your question then, I would any that it wonld be 
perfect.ly legal and proper to have the notice published in two 
repubUcan papers, under the facts as you give them. In answer­
ing the question as I do, I am assuming that the democratic party 
eut the next hjghest vote in your eounty at the last preceding 
general election. 

Respectfully yours, 
N. J. LEE, 

Special Co111i.,e!. 

MILLAGE TAx- How APPORTJONED.-The millage ta.'< realized on 
moneys and eredits is to be npportioned among the several 
fonds in the Bllme proportion that the ta.'< reali zed from other 
sourees in the several funds bear to each other. 

February 21, 1912. 
Ma. BERT Coon, 

Letts, Iowa. 

Dl>AR Sia: Yours of the 19th instant addref!lled to the attorney 
ireneral bas been referred to me for reply. 

My nnderstanding of section 1 of chapter 63, acts of the thirty. 
fourth general assembly, with r eference to the apportionment of 
the 5 mill tax on moneys and credi ts, is, that the tax realized 
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from this source is to be apportioned among the scwral funds in 
the same proportion that the tax realized from other sources, in 
the several funds. benr to each other. F or instance, if the tax for 
the state fund was 1 mill. fo r the county fund 2 mill s. and for the 
school or corporation fund 1 mill , then what ever tax was realized 
from the 5 mill levy on moneys and credits would be divided in 
the same proportion,-that is. one-fourth to the state fund , one-half 
to the county fund . and the remaining one- fourth to the school or 
corporation fund . 

Yours ,·ery truly, 
C. A. R-0BBINS, 

A.,.,ista1Jt Attorney Genera!. 

UN IVERSITY PROPERTY- WHEN LIABLE F OR T ,L'(.ATION.-Where a 

university property is cot1ducted with a view to pecuniary 
profit it is not exempt from taxation. 

F ebruary 21, 1912. 

,v. M. BAIR, May9r, 
Universi ty Park. Iowa. 

DEAR Sm: Yours of the 19th instan t addressed to the attorney 
general has been r eferred to me fo r r eply. 

Your question, briefly stated, is, whether or not the property 
belonging to the Cen tral H oliness University is liable for taxation. 

Our supreme court has held in the case entitled fo Re Dille, 119 
Iowa, 575, with reference to the proper ty and grounds known as 
Highland Park College in this city, that "when such an institu­
tion is used and maintained with a view to pecuniary ·profit, it is 
not exempt," and I assume th e same rule would apply to your 
university. Of course if no charges are made for tuit ion or other 
instruction . then the prope.rt~· would doubtless be exempt; other­
wise not. 

Yonrs very truly, 
C. A. ROBBINS, 

Assista11t Attorney General. 
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SURETY Bo:ws---1 low Cm,01TJ<lNED.-Wl1ile the law comp Is the 
appro,,ing officer to accept as surety a fid elity company it is 
nevcrtbeles.s his duly to see to it that the bond is cond itioned 
as required by law. 

M. BENTJ.,EY, Clerk D1's tr'ict Goud , 
Waterloo, Iowa. 

F'ebruary 23, 1912. 

DEAR Srn : Yours of the 16th instant addressed to the attorney 
general hos been referred to me for reply. 

Your question . briefly stated, is whether or not it is yom· duty, 
under code section 360, to approve bonds of local officers of a 
domestic local building and loan association when the bonds ten­
dered are signed by a surety company which has complied wjth 
section 359 of the code, hut whi ch bonds do not contain the condi­
tions r equired by code sect.ion 1183 and code supplement sections 
1177-a and 1177-d. 

I am of Uie opinion that, while the statute makes it mandatory 
on the officer to approve the bond when tendered, the only ques­
tion sought to be foreclosed was the responsibility of the surety 
company, and that, even in the face of thjs statute, it is not only 
the right, but the duty of the approving officer to see that the bond 
is conditioned as required by Jaw. 

Yours very truly, 
c. A. ROBBINS, 

Assistant Attorney General. 

SOLDIERS' ExEMPTIONS.-When a soldier owns property in a city 
or town and also in an adjoinfog taxing district, his exemption 
should be apportioned between the districts. 

0. A. HAllllllAND, Cou'llly Attomey, 
Spencer, Iowa. 

Febrnary 23, 1912_ 

DEAR Sia: Yours of the 17th instant addressed to the attorney 
general has been referred to me for reply. 

Your question, es stated by you, is: 

"Suppoee a soldier lives in Spencer and owns real prop­
erty here, also real property in this county outside of town. 
Shonld the exemption be allowed in town or in tl1e eonntryf" 
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The question is one not easy of solution. The statute allowing 
this exemption is entirely si lent as to the selection of the property 
from wh ich the deduction is to be made. either by the soldier or 
by the assessing officers. However, this department has recently 
l'Uled tha.t whe.re the soldier has real estate taxable on the 25% 
basis. bank stock ta...xable on th e 20% basis a.ad moneys and credits 
tnxable on the 5 mill basis, that it was fair and equitable, in the 
absence of a definite rul e. to allow the deduction to be apportioned 
among the several cla ses of property owned by the soldier, and 
I see no better method to be applied in the case which you suppose. 
In other words, if the soldier had property of the value of $600 
or o,-er in U1e town of Spenc,, r, and of the value of $600 or over 
in a country taxing district where the rate was lower he would 
be entitled to have one-half of the $1,200 exemption, o~ $600, de­
d ucted from t he as.sessmeut in each place. 

Yours very trnl.r, 
c. A. ROBBINS, 

Assistan~ Attomey General. 

TAXATION-LANO CON'T'IUCTS.- A land contract whereby the owner 
is bound to sell and the purch~ser bound to buy is taxable 
as moneys and credits. 

Febrnary 26, 1912. 
JAs. P. REcKNOR, Townsh,i,p Trust ee, 

R. F. D. No. 1. Prescott, Iowa. 

DEAR Sm : Yours of the 12th instant addres.sed to Governor 
Carroll has just been referred to this department for reply. 

Your question, briefly stated, is whether or not one who has 
executed a contract for the sale of land should be tlBSessed and 
taxed on the deferred payments due on such contract. 

Where the contract binds the land owner to sell and also binds 
the purchaser to pay the deferred pa)~nents, then such deferred 
pa,yments are moneys and credits and the seller of th e land shonld 
be taxed accordingly. Cro,s vs. Snakenburg, 126 Iowa, 636. 

Where, however, the contract simply gives the purchaser an 
option on the land and binds the land owner to convey if the option 
is exercised, the.Jl the seller of the land is not liable to be taxed on 
the contract. Scli.oon01Jer vs. Petcina, 126 Iowa , 261. 
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It is the duty of the assessor rather than the township trustees 
to see that all such cont racts are properly assessed. 

Yours truly, 
c. A. ROBBINS, 

Assistant A.tto,·,iey Ge1teral. 

Sn>:run-CoMP>:NSATJON OF' >'OR Bo,,RDINO PRISONERS.-The sheriff 
is entitled for boa.rding pl'isoners to 12% cents per meal, not 
exceeding tl1rec in twenty-four consecutive hours, and 12¥2 
·cn ts for each night 's lodging. 

E. F . BR-OWN, Comity Attor11ey, 
Vinton, Iowa. 

F ebruary 26, 1912. 

DEAR SrR: Mr. Casson will reply to that portion of your letter 
of the 9th instant covering tl1e report on prisons, but be bas re­
ferred to me for reply that portion of yonr Jetter with r eference 
to the sheriff's compensation for lodging prisoners, and as to 
whether or not the item of 25 cents for each commitment •nd dis­
charge of prisoners should be deducted from his salary. 

The compensation of the sheriff for boarding prisoners is now 
fixed by chapter 36 of the acts of the thirty-third general assembly, 

"For boarding prisoners, a compensation of twelve and a 
hall cents for each meal , and not to exceed three meals in 
twenty-four consecutive hours, and for eoob night's lodging, 
the sum of twelve and a half cents." 

The foot that this compensation is thus fi.ud excludes the idea 
that anything additional might be allowed. 

I am inclined to think that the sheriff should ooeount for the fees 
received for commitments and discharge of prisoners. There is no 
greater reason for these fees being retained in addition to the salary 
than any other fees mentioned in code supplement section 511, 
and where the sheriff is pnt on a salary basis, the theory is that 
he should a.ecount for all fees. 

Yours truly, 
C. A. ROBBINS, 

A.s.,ista11t A.ltor,iey Ge,neral. 
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PRJZE FIGBTs.-Not to be exhi bited by a moving picture show. 
F ehruary 26, 1912. 

MR. T. c. ALBERTSON, 
Numa, Iowa, Box 72. 

DEAR Sm : Yours of the 25th instant addressed to the attorney 
ge.neral has been referred to me for reply. 

Your question , briefly stated, is wbetl1er or not it is unlawful to 
show a picture of a prize fight in n movi.ng picture show. You are 
respectfully referred to code section 4973 which reads as follows: 

" It shall be unlawful for any person , persons or corporation 
to exh.ibit in this state by means of the photograph, kinetograpb, 
or any kind,:ed device or mnchlne, a.ny picture of any prize 
fight, glove contest, or other mateh between men or animals 
that is prohibited by the Jaws of this state." 

Hence, it follows that such an exhibition is unlawful. 

Yours very truly, 
C. A.. ROBBINS, 

Assistant Attorney General. 

NEWSPAPER DEFINED.-A newspaper is a publication issued per iod­
ically containing general or curren t news and intended to cir­
culate as such. 

HoN. A. M. DEYOE, Supt. P11blic lnstr11ction, 
State House. 

February 27, 1912. 

DEAR Srn: Your letter of the 19th instant addressed to the attor­
ney general has been referred to me for r eply. You enclose a 
pamphlet purporting to show the official proceed ings of the board 
of education of the cit~· of Des Moines published in pRmpblet form , 
and inquire whether or not such publi~ation is in compliance with 
section 2781 of the code. This section provides: 

"It shall publish iu each independent city or town district 
two weeks before the annual scl100J election , by one insertion 
in one or more nemrp~pers, if any are publ ished in such dis­
trict, or by posting up in writing in not less than three con­
spicuous plooes in the d istrict, a detailed and specific state­
ment of the receipts nnd disbursements of nll funds expended 
for school and building purposes fo r the year preceding such 
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annual election . And th e said board of directors shall also at 
the same tim e publi sh in detai l an estimate of the Se\'eral 
umow1t.s 1 whi ch in the judgment of such boa.rd, are necessary 
to maintain the schools in such district for the nex t succeedjng 
school year. '' 

Newspapers, in ordinary a.cceptation, are publications issued 
periodicall y , contRining genernl or current news, or news of the 
day, designed to be r end by th e pu blic genc ralJ y. 

Rosewater vs. l'in ze11~cha.n, 57 :'i'. W. Rep. , 563. 

A n ewspaper, as defin ed by Webster, " is a sheet of paper printed 
and published at statcrl in tervals, fo r conveying intelligence of 
passin g eveuts, nclvoco.ting opinions . etc. ; a public print tJrnt ci r­
culates news, advertisements, proceedinas of legislative bodies, pub­
lic announcements," etc. 

H ence, it would seem to be clear that the pamphlet whfoh you 
e-nclose does not amount to a newspaper, within the meaning of 
section 2781, and l1 ence, is not in compliance with it. 

Yours very truly, 
C. A. R OBBI NS, 

Assistant ,Htorney General . 

HOTEL LAw.-Code s ction 5-076 pun ishing frauds against hotels 
appl ies to regular boarders, bnt the proof of in tent to defraud 
must be furnished and is not supplied by code section 5077. 

A. E. Iavnrn, Attorney, 
Oelwein, Iowa. 

F ebrnary 27, 1912. 

D EAR Sta: Your letlet· of the 15th instant addressed to the 
uttoroey genei·al hus been referred to me for rep ly. 

Your first question is with reference to the appli ca tion of code 
sections 5076 and 5077 to r egular boarders. 

As suggested by you , the last two lines of the last mentioned sec­
tion provide: 

"but this section shall not apply to r egul ar boa rd ei -s, nor 
wh n t hrre ha s been no ngreement fo r delay in payment.,, 

H ence, it foll ow. that sect ion 5076 would nppl ,v to r egular board­
ers, but the prosecution would be left without any statutory rule 
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f evidence . anrl would hen re be re(lu ired to prove the II in tent to 
defraud" mentioned in section 5076 in som e other way t han by the 
proof specified in section 5077. 

Your second qu stion, b r iefly stated, is whether the expenses 
of keeping an inmate st t he inebriate asylmn are to be borne by the 
patient or by the state. 

Of course this ex pense is bor ne b.v the sta te iu th e fi rst instance, 
and if the pati en_t is u nabl e to pa,-. t hat probably ends th e matter. 
H owe,·e r, it is provid ed hy code supplement sect ion 2310-a5: 

" That t he expense of tr ial. commitment and treatment of 
such pel'sons so committed un der the provisions of th.is act 
shall be borne and paid in th e same man ner and out of the 
same fund as the expenses of insane patients are borne and 
paid, and th e estates of such pati ents shall be liable therefor 
to the same extent as in the case of insane persons.' ' 

Yours very truly, 
c. A. ROBBINS, 

Assistant ,1ttorney Gmteral . 

ScaooL TAX.--Where a sc·hool house tax of $50,000 has been law­
fully voted it may be split up and levied in differen t years. 

HON. A. M . DEYOE, 

Supt. Public inst,,uction, 
State House. 

February 27, 1912. 

DEAR Srn: With reference to the letter of Charles C. Clark, 
p r esident of the Burlington school board, addressed to you and 
submitted to t his department, in wh ich he st1bmits for an opinion 
t he following 1>roposi tion : 

"In 1011 at the March election there was submitted to the 
voters a proposition to levy a school tax of $50,000, for the 
purpose oC building a new school house in the West Mad ison 
district. 1t is the second proposition upon tl1e ball ot sent to 
you . This was cnrriecl , and $15,000 was acco rd ingly levied 
by the board of supervisors in 1911. Now the quest ion is 
whether the action of the voters is sufficient to allow a levying 
of :l,20,000 in 1912 and $15,000 in 1913 without a furth er vote 
or wh ether the proposition must be again subm itted to the 
voters a t the coming Mareh election . " 
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I have to say tl1n l whil e the proposition is a littl e unusual , yet 
assuming the vote on the entire $50.000 to be lega l, there would 
be no nere~-s it y .fn r Rgnin submittinµ- l'IH• matter to a \·otc ca.ch 
yea.r. as tlrnt vot e ii-: HS mnrh anf hm·it y fo r mn ki11g th e Ie,iies for 
1912 and 1913 a.s for the year 1911. H owew r, it " ·oulcl be the 
bett.er practi ·e to issue bonds r11 th er th nn undertake to raise the 
mon ey by tax levy such as was clone in thi s cuse. 

I herewith return Mr. Clark 's lett er with srun ple ballot. 

Yours very truly, · 
c. A. ROBBINS, 

A ssis fa11t Attorn ey General . 

No>IINATION PAPERS.- Wber n senat orial district is composed of 
two counties, the signatures r equired may nll come from one 
county, but the percentage should be figured on the total vot& 
of the party in both counti es. 

A. D. NYE, Treasurer, 
Bedford, Iowa. 

F ebrua.ry 28, 1912. 

DEAR Srn : Yours of th e 25th insta.nt addresaed to the attorney 
general has been r eferred to me for reply. 

Your questions are : 

'
1 First. In a senatorial di strict composed of two counties,. 

is it necessary to get signers in both cou.nties on a nomination 
paper to place a candidate's name on the ballot at the primary 
election ! 

" Second . D o sig natures on nomination papers necessarily 
have to be written in ink ! " 

Subdivi•io11 2 of c de suppl men! sect ion 10 7-a lO provides: 

" I[ for a -,,epresentntiYr in congress, district elector, or 
senator in the genem l ass mbly in districts composed of more 
than one coun ty, by nt leasl two per centum of the Yoters of 
his party, as sh wn by the last general elect ion , in at least 
one-half of th e connti rs of the dist r ict. a.ncl in the aggregate 
not le"' than one per c n tum of tl1e Iota.I vote of hi s party 
in sucl1 di trict, ns shown by the last ¥enel'al elcC' tion." 

Fl cucc. it fo ll ows th at your fi 1-st in terrogntory should be answered 
in the negRt ive. However. the signatures should aggregate not less 

~. 
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than one per centum of the iota ] vote of the part.y in both counties 
of the d istrict. 

The statute seems to be silent on the que,,--tion of whether or not 
the nomination paper should be signed in ink. Tience, I am of the 
opinion that thi s interroga tory should also be answered in the 
negative. 

lours very truly, 
c. A . ROBBINS, 

Assisto11t .Htorn.e,J Ge,,era!. 

CITIZEN m r .-Persons born in th e United Sta tes. although of for­
eign pa.rentage, are citiz ns thereof. A child accompanying 
his par ents to the United States becomes 11. citizen when the 
father becomes a citizen by naturalization . 

MR. K . HASSEi.MANN, 

Manning, Iowa . 

March l , 1912. 

DEAR Sm : Yours of the 26th ult. addresaed to the attorney 
general has been referred to me fo r r eply. 

Your fi rst question is : 

"Is a. child, born in America, whose parents came to this 
country mo ybe 25 or 30 years ago. but never took out the 
papers of naturalization , a citizen of the United States if the 
p ar ents have lost the citizenship in their mother country I Or 
must the child take out th e papers to get a citizen of the United 
Sta.tes ! " 

In answer to this question. will sny that a child born in the 
United States is a cit izen thereof, no matter where his parents 
were br.irn or wheth r they lia11c ever been nahu·illi zed or not. 

Your second question is: 

11 0r if t.he child came wi th the parents to Ameri n when 
about 10 or 15 yem·s old ann the parents did not take out the 
naturalizat ion papers. wi ll th e child get the citizenship wi th­
out taking out the papers!" 

This question shoul rl be answered in the negative. Where the 
parents are natu rali zed, t his operates to naturalize all children 
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under 21 years of age, but unless the fath er is naturalized. fo r eign 
bom children mll st he. in order to .~ain ,jtizcnship . 

Yours Yery truly, 
C . .A. R OBB[ C'S, 

.Assistant , l t tor11 C' y Ue·nera.l. 

COMPULS01,Y EDUCt1 'l'lON.-Chapter 187 of the acts of the t hirty­
third genera l assembly r equires ever y cl1ilcl of the age of 
seven to fo nrtccn to a.ttencl school for t he minimum time fixe d. 

!\larch 2. l!Jl2. 

M R. C1-rAs . R. P.Rv.NTON, 

Dallas Center, Iowa. 
DEAR Sm: I am in receipt of you r communication of th.e 1st 

instant r eqnesti ng to be advised as t o wl1 eth et· fl r l1ild ,d10 hm; 
attended th e min imum of twenty-fo nr cnnserutivr wreks of fl school 
year , as p rovi ded hy section 2823-a suppl ement to the code, 1907, 
as amended lJy rbaptcr 1 7 arts of the thirty-thil'd general assem­
bly, and who thereafte r ha hi tualJ~, fr equents and loiters a.bout 
publ ic places during schoo l honrs withont lnwfnl ocr. 11 pation, may 
be apprehended and taken int o custody by :rny trnant offi cer or 
school hoard and r equjred to attend school. 

Th e nmcnclment to the act, as founcl in chap ter 187 ar·ts of. the 
thirty-third general assembly, makes it clear that the boarcl of 
schoo l d irectors in c.:i ti <'s of th e first and second class, may require 
attendan ce for the entire time school· are in session for any school 
yeal' , but leaves th e matter in doubt in independent districts in 
towns a nd nnincorporatecl villages. I think, hO\rever, a reasonable 
constn1r t ion won lc1 be that every child of the ngc of seven to four­
Lecn ycnrs is reqnirr cl to nttencl srho0l for the minimum time, but 
t lrnt if said child l1as srnn e lawfnl employm ent. afte1· at tending 
the min irnnm t ime. it 1~annnt be r equi red tn nUPn d adclitionnl time : 
but if it Jws no lmvEnl occnpation. habitually frequ ents and loiters 
about public places during school honrs. and without a certificate 
showin g t hnt it h as a!1'en decl some pri,,nte school, ·it may be ap pre­
hended , taken in to cnstody and r eriui r ed to attend school. 

It seems to me that th is is th e construction that will best carry 
out the legislative inten t and is in consonance with sound r easoning. 

Yours very tn11y. 
GEORGE CossoN, 

Attorney Ge11eral of Iowa. 
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SCHOOL ELECTIOXS-LEG.\LITY OF ,\X ELECTION DISC USSED. 

Ma.rch 4. 1912. 

Hox . W. ::\I. ?lfoGEE, 
Indianola. Iom1. 

DEAR Srn: Your letter of the 10th ultimo to th e at torn ey gen­
eral has been r eferred t o me for repl y. 

You r equest an opinion from tl1i s department as to th e legality 
of an election h eld in an independent school <listrit·t in your comity 
in January last, th e election bein g for the purpose of electing 
directors for a newly formed independent distri ct, under the pro­
visions of section 2795 of th e code. 

You say that notice of tl1i s elect.ion sp ec ified tl1 a t. two directors 
were to be elec.ted for th e term ending March, El1 3, t wo en ding 
March, 1914, and one ending March, 1915, and that at said election 
two directors were elected to serve u ntil March, .1913, two until 
March, 1914, and one until March , 1915. 

Your question with referen ce to the foregoing is: 

"Was tl1is election ill egal or could the terms of the directors 
be shortened one year each to comply with section 2795 of 
the code7'' 

The state of facts you set forth presents a question very difficult 
of solution. TherR may be authorities which would announ ce prin­
ciples and rules which would govern in this kind of a case but I 
do not have any in mind nor have I the t im e to devote in making 
an extensive search of the l.a.w. 

It occurs to me that the only directors whose election is r egular 
and legal wer e the two elected for the t erm expiring March , Hl13. 
'l'here was no authority in th e law to el ect two directors whose 
terms were t o expire in ] ~l4 nor to elect one rlirector whose t erm 
wa s to expire in March, Hll5. It is clenr. of ronrsc, wha.t. t he 
voter s had in mind. They naturall y . 11pposed that 1'he terms were 
to expire as stated by you. The electors of Hi e cl istrict wcr· e author­
ized t o elect two persons as directors to serve unti l lVfrtrch , Hl13, 
and this they did , and we r·:rnnot presum e that if t he vo t0. rs had 
understood th at only onr r1 ir ertor could be elected to serve until 
Mar ch, 1914, and that thry couid elect two rli.rectors to serve only 
until March, 1912, that they would have ekctrcl the same persons 
whom they elected t o s r. rve nntil Marrb , 1914, for the term ending 
l\liarcb, 1913, and likewise elected the same men to serve until 
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l\Iarcb, 1912, that they in fact elected to serve until :Mar eh, 1913. 
If ~11 .of the voters had been advised as to what the provisions of 
the law were as to the length of the r espective terms for which they 
could elect these clirectors, they might have elected a different per­
son to serve until March, 1914. 'I'hey attempted to elect two per­
sons to serve until March , 1914; they were entitled to elect but 
one. 'rhat was the longest term for which any director could be 
elected, but I do not think we can a.5sume that the one they at­
tempted to elect until March, 1915, would have been elected to 
serve until March, 1914, if the voters had understood their r igllts. 

Respectfully yours, 
N. J. LEE, 

Special Cotinsel. 

CITY ELECTIONs.-One nominated for some city office on two tickets 
may elect upon which his name shall appear. 

MR. A. P. NORTON, 
Fremont Iowa. 

March 4, 1912. 

DEAR Sm: Your letter of the 17th ultimo to the attorney gen­
eral ha.'3 been referred to me for r eply. 

Yon say that the same man has been nominated on two tiekets 
for the office of mayor and you inquire if such person has the 
right to witl1draw his name from th e nomination first ma.de. 

The attorney general is not authorized to render -official opinions 
on questions of this kind, but in this instance, as a courtesy to you, 
I may say i11 a pcrsorrnl wa.y that I think your question ought to 
be answered in the affirmative. Sections 1101-1106 of the code 
clearly o-ive the right to one who has been nominated for an office 
on two tickets to determine on 'vvhich ti cket. his name will appear. It 
would be very unjust if this were not the rule. It would force a 
person to be a candidate u pon a ticket without his consent. In the 
absence of any declaration by the candidate it would be the duty 
of the clerk to recognize the one first filed. 

Respectfully yours, 
N. J. LEE, 

Special Counsel. 
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GAMBLING-ELECTION BETS.-BettiHg on th e rrsnlt. o[ au election 
is gambling. but the making of snrh 11 bet do,'s not disqualify 
the ma.hr thereof from YOting. 

".\fR. LEE "\Y. LANG, 
700 W. Eighth St. , 

Muscatine, Iowa.. 

".\fnrr h 4, 1912. 

DEAR Sm: Your letter of t he 26th ultimo to the attorney gen­
eral was r eferred to me for reply. 

You submit two questions upon which yon r equest an opinion 
from this department : 

"1. Is there anything in the election laws that prohibits 
anyone from betting on any candidate or party? 

'' 2. I s one who has made a wager or bet on the r esult of 
an election disqualified from voting?'' 

The making of any bet or w!1.ger on the result of any election 
or on the success or faih1re of any candidate for any office is a 
crime under our law. The statute making such an act or trans­
action unlawful is code section 4964 and r eads as follows: 

'' If any person play at any game for any sum of money 
or other property of any value or make m1y bet or wager for 
money or other property of value, he shall be guilty of a 
misdemeanor. " 

'l'he penalty for a violation of th is section is imprisonment in 
the county jail for not more than one year or by fine not exceed­
ing $500.00 or both. 

I tl1ink your second question should be answered in the nega­
tive. 'I'he p ractice of betting on the r esult of an election is most 
reprehensible and may liave a very pernicious effect upon t l1 e r e­
sult of elections. Pen.-,;ons h,wing money staked on the r esult of: 
elections might thereby lJe influenced to work for t he defeat of: 
certain ca nni c1ates or measures, not because th e man or rneasnrcs 
were not meritorious but because of the valuahle consideration 
involved, lmt no matter ]1ow vicious this practice is it woulcl not 
djsqualif;r one partiei pa ting th erein from voting. I am not aware 
of any statu tory provision which makes the be tting- Ol' making of 
any wager 011 t he result of an elec tion a d isqualification on th e 
part of a voter who is guilty of this crime. Moreover, I think the 
legislature is powerl ess to pass a law making s 1u,h heiting a dis-

38 
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qualification. Our const itution has fu ll y defined the qualifications 
of voters at all elect ions and the legislature is without power to 
add to or take from the qualifi.cations as enumerated in the constitu­
tio n. These coostilutional provisions are found in artic le 2 1 sec­
tions 1, 2, 3, 4 and 5. 

Section 111 5 of t he code provides on what condit ions a person 
may vole, if his ri ght to vote is chall enged , whi ch is br maki ng an 
affidavit th at he possesses the qualifications enumerated in the sec­
tions of th e consti tu tion just mentioned. 

I call your 11ttention to the case of Ednwnds vs. Ba11be,·y, 28 Ia., 
267 ; also 15 Cyc., 301, which I think !<Upport the conclnsions an­
nounced. 

Respectfully yours, 

P UBLIC 0FFICER!j-BRIBERY OF D,scu~SED. 

H. C. BATES, 1'ow11ship Trust ee, 
.Albia, Iowa . 

~ . J . L EE, 

Special Co11, 11sel. 

Ma,·ch 4, 1912. 

DEAR Sm : You r letter of the 22d 11lti 11 10 to t he attorn ey general 
bas bee n referred to me for reply. 

Yon l'equ est inform ation in regard to the g iving or receiving of 
discounts, commissions. bribes to or on the part of public officials. 

YOll al so inquire ii it is contrary to law f or township trustees 
to permi t n per son 1o pay their fore for the pltl'pose of going to 
pcrsonnlly inspect cer ta in tools or implements which such person 
desires to sell lo the township. 

'rhe sta tllte yon probabl y have in mind as to t he giving or r eceiv­
ing of discounts, commissions , e tc .. is section 5028-n of the supple­
ment to tl1 e code, 1907. which r eads as foll ows: 

"It shall be uul n.w.ful for any n,;?ent. representa tive or em­
ploye, offi cer or any agen t of a p ri vate corporation. or a pub­
lic offi cer, actin g in behalf of n p rincipal in anr husiness trans­
nclion, to receive, for his ow n use, directly 0 1· indi rect]y, any 
gif t. rommission. disronnt. btlnns or gTatuity connected with , 
rcluti ng to or l?l'Owio g out of such business transaction; and 
it shnll be likewise unlawful fo r any person , whether acting 
in his ow11 behalf or in behalf of any co-partnership , associa-
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tion or corporation. to offer, promise or giYe d.ircctl y or incli ­
rectly an ~· such gift. commission. discount. bonus or gratu ity. 
Any person violnting the prm·isions of thiS net or any of them 
shall be !luilt~· of a misdemea Dor. and upon ronviction thereo f 
. hall he puni(;hed by a fine f not ((lss thnn twenty. five dollars 
( l:'25 ), nor more than fi ,·e hund red doll ars ($500 ), or by im­
prisonm ent in the rounty jail for not more tha n one ycar1 or 
by both sueb fine nnd imprison ment." 

'l'his statute i spec ific and plain au d needs no ex pl anation. 

Answerinf!' your sperific qu slion as to the legality of allowinf.! 
a person under the ci rcu mstances mentioned to pny t he ra i lroad 
far e of th e tmn1ship trustees. will say tha t if the payment of such 
fare wns not in nny wny made n con di tion fo r the purchas of nny 
property or the takinl? of an:, offi cial action on the part of the 
trust.P s and it wa paid by such person and accepted by tbe t rus­
tees in good faith for th mere purpose of personall y inspecting 
property son1?ht to be sold to them and " ; tI,out any obligation or 
undcrstandinf . express or implied, I would not t hink it woul d be 
in an d of itself unlawful B ut even if such th ings are don e wi th.· 
out th r-ught of \;oJating any law and withou t in fact violating any 
law, the prac tice is not a good one and woul d be regarded with 
suspi cion. General ly speakin g, persons dea li ng ,dth pnblic officials 
in the sa le of propert:, to t hem in their official capacity do so fo r 
tl1c purpose of making pr ofit, aud it is not presumed that th ey 
make volunta.1-y donations to public office rs without t•eceiving its 
equ ivalent jn reh1rn. 

I can imagine c8Jles wher e !lie publi c officials could render much 
better service to their constituents if !hey we re enabled personally 
to inspect the property whirh tliey ought to bny and i t wou ld not 
be expected that t hey woul d pay car f are and thei r own expenses 
in going a.n~· distance to inspect pr operty desired to be purchased , 
and I think within r easonable bonnds it would be proper to at 
lea.st charite a per diem for t ime so s pen t. 

You will not regard this in any sense ns an offic ial opinion f rom 
thi s department bu t r ather as the personal views of the writer 
~iven ns a courtesy 10 you. 

Respectfully yours, 
N . . J. LEE, 

Special Counsel. 
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:\'[EDICJKE ' C Olt POU KDlNO 0 1'~- t is..-: Ot' lNTOX I CATIXG LrQ UOR.-A 

corpora l ion mny use intoxil'a ting liquor iu the compoundin g of 
mr•dic ines the same as an i11di\·id ual. 

STRUBLE & S TJGEn 1 LI tt orneys at Lml', 
Toledo, Jown. 

)larch 5, 1912. 

GEN'r t.EUEN: Your leUer of the 26th ultimo to the attorney gen­
eral hns been referred to me for r eply. 

You coll attention to chapter 104, acts of the thirty-fourth gen­
eral a&scmbly, whic.h authorizes corpora tions engaged in the busi­
nesa of selling drugs, ete., at wholesale, to sell intoxicating liquors 
to pharmacists who operate retnil drug stores, nod you request an 
opinion from this department as to whether r egistered pharmacists 
who do not have permjts to sell or handle intoxicating liquors are 
authorized to compound prescriptions, extracts and tinctures and 
sell the same i_f they contain intox ica ting liquors. 

I think the purpose of chapter 104, acts of the thirty-fourth 
general ASsembly, is to permit the corporations therein referred 
to to do the same thing that an individual is permitted to do under 
section 2385 of the code. Said sc ·lion 2385 provides in part that 
"Registered pharmacists, p hysicians holding certificates from the 
state board of medical examiners, one! manufacturcl's of proprietary 
medicines may buy from permit holders intoxicating liquors (not 
includin g malt ) for the purpose of componnding medicines, tim­
tures nncl extrncts that ca.n.not be used as a beverage. n 

The same rule is by implication announced in section 25 S of 
th,e code. These sections of th e statute were interpre ted in S tate 
vs. G,;ego,-y . 110 Iowa , 624, and were held t.o nuthol'ize r egi•1:ered 
pbnrmacisls not holding per mits to cmnpouncl prescript ions. tinc­
tu~, etr., cont ninin~ alfohol1 nnd to sell such compon nds n.nd 
presc ri ptions when they hn., •e lost th eir dist inct ive chnrocter as 
be vera ges n_nd nrc no long er desi rnblc fo r use ns heverngee. 

Respectfully yours, 
N. J. LEE, 

s,,eciaJ. Cou nsel. 

' i 
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HoAo DRAGGING.- Tbe position of road superintendent and super­
intendent of d ragging mo;v be held by the same pe1·son. 

MR. H . E . ~U:REOJTH, 

V ictor, Iowa . 

)[ar ch 6. 1912. 

DEAR Srn: Your letter of the 20th ultimo to the a ttorney gen­
eral has been referred to me fo r reply. It has been impossibl• 
to notice your letter before now on account of the large ,·olume of 
official businesa requiring n.ttention. 

As near as I gathel' it from your letter , you r equ est an opinion 
as to whether the same person can hold the two positions of road 
superinl enacnt and superintendent of dragging. 

'l'bc attorney general cannot give yon an official opinion on 
this question but in a personal way I may say thnt I know of no 
legal objection to the same person holding both of said offices at 
the same t ime in the same place. 

Respectfully yours, 
N. J . LEE, 

Spedal Co1111sel. 

RoAos.-A road supervisor has authority to shovel open n road 
that is closed by drifted snow. A traveler in such n highway 
has no righ t to br nk fences and cross fields. 

J\farch 6, 1912. 
Ma. J . H. P RIER, 

Dyersville, Iowa . 

DEAR Sm: Yours of t he 4th ins tnnt addressed to tJ1e attorn ey 
general has been r e( rrecl to me fo r reply. 

Your qnestions, bri eBy sta ted, nr : 

"First. whether or not the rond superv iMr has authority to 
shovel open a rood that is closea by drifted snow. nnd 

" Second. whe ther a perso n dri ving over a t'Oad nnd meeting 
wi h ~neh an obstruct ion in t he way of snow that he was un­
able lo get t hrongh. would lrnvc the legal right to brea k a 
f nee ond go through fi elds." 

Your first question shou ld be answer cl in the alllrmative. Uniter 
sections 1557 and 155 of Urn code, the superv isor is rendered liable 
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for dnma!!es r esu itin!! from the nnsafe condition of the road and 
is authori,:ed to call out any or nil the able-bodied men in the dis­
trict for 110t more than t 1r0 rla:vs at one time, an d I think this right 
would r·xist ll'herc t il e work to be done 1-vas to shovel out snow the 
same a,- ·it 11·ou.ld jf the r oad were ,,·a. heel out by a flood or fi ll ed 

with. 1 rees or r ubbish by a r·ydone . 

Yom· seroll<l question ,;ho11Id be answered in the negative. 

Yours Yel'.'' truly , 
c. A . RoBBI NS, 

Assistant .Attorney General. 

Us urw-PEN,\LTY.- On e cha r ging usurions interest is subject to 

indictm ent. 

.J. N. l' .\'l'TERSON, M. D. , 
Burlington, Iowa. 

March 6, 1912. 

DEAH Sm: Yours of the 5th instant addressed to the attorney 
gr neral ha » been referred to me for reply. 

Yom· qn cstion hri eA>- stntecl is. " What may be clone with the 

loan slrnrld" 

U11dr1.· t l1 e pres-ent law th er e is no 
a rr imc 1·0 clrnrge usurious inter est. 
eotl e sel:l.ion 3040 tlrnt: 

statute specifically making it 
However, it is provided by 

' Ko pers(),11 shall. d irectly OL' indirectly, receive m money 
or in any other thing-, or in any manner, any greater sum or 
valu e for the loan of n,on e.r, or upon contract fonncled upon 
an:v f' :1 le m· loan of r eal or personal property, than is in this 
1·h aptcr prescribed. '' 

~rdion 3038 of the same chapter fixes the rate of interest in 
l11 c al sC'nr~ of agreement ::incl the maximum rate at 8% 011 th e hun­
dn·cl. by tli e ye::ir. 

Tn Ili c raie of State of Iowci 1Js. Ym·k, 131 fa .. 685, it was helrl. 
llinl'. trl\\'n ship t rnst r.cs who furnished men ~md teams to perform 
lahor fiw 1'11 r township 1mc1er a r-ontn1ct with the road superin-
1 ' nch•111. ,rhi ch contract was prohibited h:v section 468-a of t he code 
suppl ement. wr re guilt.'- of an indictable n1isdem eanor 11nder code 
sec tion 4905. whi ch provides: 

~I 

J 

' 
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''\\hen the performance of any act is prohibited by auy 
statute and no pe1ialt.:v for the Yiolation of snch statute is 
imposed the doing of such a.ct is a rnisdemeai10r. · ' 

Hence, I am inclined to think that in the case which yon men­
tion, or any other similar case where you are able to prove t1iat 
the usurious intere>st has been .:•xactecl , the party exacting the same 
is subj ect to indictment. 

Ver>- truly yonrs, 
c. A. ROBBINS, 

Assistant A.tto,·ney General. 

TAXATION.-Tbe owner of a stock of goods on Januai·y l st is per­
sonally liable for the taxes levied thereon and cannot escape 
such 1iability by transferring the goods. 

HoN. W. J. McCARTY, Comity Treasnrer, 
Emmetsburg, Iowa. 

March 6, 1912. 

DEAR Sm: Your letter of the 26th ultimo to the a.ttorney gen­

era l was referred to me for r eply. 

You request an opinion from this department upon the following 
~ate of facts whieh I quote from your letter: 

"A sells stock of mer rhancl.ise to B iVf::i)', ]910, 11nd contin ues 
the business. Does A have to pay t he tax of 1910 cln e in 1911, 
nothing being said by either party as to ta.xes ~ 

".Another case : C sells stock ( feed , flour, etc.) to D on 
January 20, 1912, before assessor makes assessment. Which 
one should be assessied for 1912. C or D 7 I s merc11anclise same 
as other p ersonal prnpert~\ as:essed to owne t· ,January 1st " 

I tl1ink your fir t qu estion shunlcl hr ans1verecl in th e 11rfinna.iive. 
A would be personally liabl e for th e 1010 taxes . Tlc c>amrn1 rrli r.ve 
J1irnself of that ohligation hy selling the stock to a noth er. 'f'hc 
taxes, howevr.r , would h e a. li en upon the stoc·k of mer,,hnncli sr a.nd 
could be enforced again .t ll1 e stock. n o matt1;1· who 111v11rd ii , hut 
B would not be p ersorn1lly k1hle for 1.he tax es upon th e s!·ock 
nor would th ey be a li en upon his r ea l estate. 

Under the second case supposed b:,- ~·on C . ·hon kl he assessrd 
for the stock of ferd and flo ur . a. h e was t l1 c own el' thereof on 
January l.i;t, as I understand it. Taxes on stocks of merchandise 
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remain a lien on such stocks so long as they are kept intact. I call 
vour attention to the case reported in tl1e 123d Iowa at page 485, 
~hich seems to definitely settle these questions. 

Respectfully yours, 
N. J. LEE, 

Special Counsel. 

CANDJDATES.- A r·nndiclat·e fo1· office should be a r esident of the dis­
tri ct in order to be eligible for the office. 

MR. c. A. 'VhIALEN, 
Decorah, Iowa. 

March 6, 1912. 

DEAR Sm: Yours of the 24th ult . addressed to the attorney 
general has been referred to me for reply. 

You r question , briefly stated, is whether or not a single man 
whose permanent r esidence is in Chickasaw county and has been 
since 1908, but who has been teaching in another county during 
most of the time since 1908, would be eligible to the office of county 
superintendent of Chickasaw county, the nomination for which is 
to be made at the primaries in June, 1912, and you ask, "Must he 
give up his residence in '\,Vinneshiek county in order to become a 
candida.te for said primaries, or may he become a candidate in 
Chickasnw mnnty an<l still rf'tain his residence in Winneshiek 
county 1' ' 

It is a fnndamentn.1 proposition that a party must be a resident 
of t he territory for which he seeks nomination, but if his permanent 
residence is ther e. t his is sufficient, even though he may have a 
tcrnporal'y residence elsewhere. On your statement of the matter, 
tbe party still has hi s permanent residence in Chickasaw county, 
for he voted there in 1910, although be had been tea ching in· the 
other conn ty since l!JOR. If. during the time he has been t eaching 
in '\:Vinneshick connty, he clai med his permanent home in Chicka­
:saw count~· and clnring all the time intended to return to that 
county, th en in m~· judgment he would be eligible, even though 
he is sti ll teaching in Winn eshiek rounty. On th e other hand, if 
he did not liave that intention, he wonlcl have to be a resident of 
Chickasaw connt~· at least sixty days prior to the primary. 

Yours very truly, 
c. A. RoBBINS, 

Assistant Attorney General. 

11 

I 

' 

REPORT OF ATTOH:'IEY-(";E),lEIL\L 601 

..:\cTO:JOl31 L E T.\.x-How D1s1·0:-Eo OF. - Th e au lo111t•bik tax shonld 
be kept iu the county motor Yehiclc road fnud and should uot 
be transferred to the permanent road fnnd . 

~farch 6, 1912. 
Jos. BOLICK, 

Danville, Iowa. 

DEAR prn: Yours of the 26th ultimo acldresst'd to the attorney 
genenl has been referred to me for r eply. 

Your qu€stion bri rfiy stated is whethr r or not th e board of 
supervisors l1ave the right to transfer th e nutonrnhik tax to the 
permanent road fund. 

This question should be answered in the negative. Section 33 
of chapter 72 of the acts of the thirty-fourth general assembly pro­
vides that: 

'' This fund shall be kept by 'the county treasurer and desig­
nated as the 'county motor vehicle road fund , ' " 

and further provides : 

"The said county motor vehicle road fund shall be expended 
for the following purposes, only : Crowning, draining, drag­
ging, graveling or macadamizing of public highways outside 
the limits of cities and towns and for building pem1anent cul­
vert.<; on such highways. Said fund shall be under the control 
of the board of supervisors for said purposes only." 

Very t ruly yours, 
C. A. RoBBINS, 

Assistant Attorney General. 

PRIMARY N'OMINATIONS-ELIG!BILITY OF CANDIDATEs.-In order to 
be eligible to nomination one must h ave been a resident of the 
county at least sixty days before the elate of the primary. 

MR. L. J. BOWMAN, 

Ionia, Iowa. 

March 7, 1912. 

DEAR Sm : Yours of tl1e 2d instant addressed to the attorney 
general has been referred to me for r eply. 

Your question , bri efly stated, is, for wbat length of time prior 
to the date of the primary must one be a resident of the county in 
order to be eligible for nomination for a county office. 
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The rule is, that in order to be eligible for such nomination, 
the candidate must be a qualified elector of the county. Hence, it 
follows that you must be a good faith resident of the county at 
least sixty days before the ela te of the primary, which would be 
about April 3d. 

Yours very truly, 
c. A. RoBBINS, 

Assistant Attorney tfeneml. 

DRAGGING ROADS-COMPEt--SATIO!\ FOR. -Compensation for dragging 
roads is to be fixed by the trustees at not to exceed 50 cents 
per mile for each mile of travel. 

RoAo TAx-,VHEN WOHKED.-The proYision of the law requiring 
75 % of the road tax to be wol'ked out by July 15th is manda-
tory. ' 

M. N. ANTHONY, Township Glerl.:, 
Glenwood, Iowa. 

March 8, 1912. 

DEAR Sm: Your letter of Febrnar.v 25th addressed to the attor­
ney general was received during his absence and has just been re­
ferred to me for reply. 

This department is at a loss to know why there is such a general 
.misundr!rstanding, or rather \\·ant of understanding, as to the mean­
ing of the clause with reference to the compensation for dragging 
roads. Notwithstanding all that has been written and published 
concerning the interprrtation that has been given, it seems that 
there are road officers who will not take our interpretation. 

In shol't, this law means that the trustees may allow not to ex­
ceed 50 cents per mile for each mile traveled by the drag back and 
each mile traveled by the drag forth while being used on the public 
highway in dragging the road. In other words, if a man had a 
r-ontract to drag 5 miles of road, and he could drag the same in 
one round trip, the drag would travel 10 miles and the trustees 
would be authorized to allow him not to exceed 50 cents for each 
of the 10 miles. The point that is most generally overlooked is 
that th~ wh?le matter is within the power of the trustees to regu~ 
late. 'I hat 1s, they may allow 25 cents a mile, 35 cents a mile, or 
any a.mount not to exceed 50 cents per mile for each mile traveled 
b~ the drag. They are not compelled to allow the 50 cents per 
mile, but are authorized to do so. 

T 
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You also eall attention to the fo<'t that the law rt'q111ring 75 % 
of t he roacl tax to he worked out by the 15th t1a ~· of .Tnly is lrnbitu­
ally violated, and ask whethe1· or 110t this Ja,Y f-h,m lcl be complied 
with. This proYision of the law is rnanclator.,· :rnd it is the duty 
of all road officers to see that it is enforced. 

With reference to :vour other qu es ti on , this department. has rnled 
that the road superin tendent nnd the drng-ging superintendent may 
be one and the same person. 

I am sorry that the depnrtrnent was unable to reply to your 
letter in time for your meeting held )larch 4th. 

Yours very truly, 
c. A. ROBBINS, 

A.ssistant Attorney General. 

LODGE PROPERTY-TAXATION OF.-The building and regalia belong­
ing to an Odd Fellows lodge are not subject to taxation. 

C. F. DAVIS, ,fostice of the Pea.ce, 
Bloomfield, Iowa. 

March 8, 1912. 

DEAR Sm: Yours of the 29th ultimo addressed to the attorney 
general has been referred to me for reply. 

Your question briefly stated is w.hether or not the building and 
regalia belonging to the Odd Fellows are subject to taxation. Also 
whether any money belonging to said lodge and to be used for 
charitable purposes is liable to taxation. 

Subdivision 2 of code supplement section 1304 in which exempt 
property is enumerated provides as follows: 

'' All grounds and buildings owned and kept by associations 
or corporations for charitable or bene.volent purposes, not ex­
ceeding 160 acres in extent, and not leased or otherwise used 
with a view to pecuniary profit, the books, papers and ap­
paratus belonging to the above institutions, used solely for the 
purposes above contemplated; moneys and credits belonging 
exclusively to such institutions and devoted solely to sustain­
ing them." 

Hence, it follows that the money and regalia to which you refer 
are U:ot subject to taxation, nor is the building subject to taxation 
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unless it is leased or otherwise used with a view to pecuniary 
profit . 

Very truly yours, 
c. A. RoBBINS, 

Assistant Attorney General. 

Sc1-10or, B t; ILDINGs-LocATION OF.-The selection of a school house 
site is for .the determination of the board and a school building 
may be located by them on an old site even though a new site 
were contemplated when the bonds were voted for building 
the same. 

0. A. HAMMAND, County Attorney, 
Spencer, Iowa. 

March 8, 1912. 

DEAR Sm: Yours of the 4th instant addr&Ssed to the attorney 
general and enclosing form of ballot used at your school election 
F ebruary 29, 1912, has been r ef.erred to me for reply. 

The form of ballot is as follows: 

"Shall the independent school district of Spencer, in the 
county of Clay, and state of Iowa, issue bonds in sum not to 
exceed $65,000 for the purpose of constructing and equipping 
a high sehool building and procuring a site therefor1" 

In view of this, you inquire whether or not the school board 
would have the authority to locate the new building on the old 
school ground. 

You will notice that the words "and procuring a site therefor" 
are in addition to the form of ballot prescribed by law. However, 
I would not wish to be understood as holding that the form of 
ballot used was not authorized, yet the thought occurs to me that 
possibly the building of the new school building on the old site 
would be the procuring of a site for the new building, within the 
meaning of this term as used in the form of ballot, for it does not 
say, "procuring a new site," and in view of the statute giving the 
board the power of locating the school buildings, it is very doubt­
ful whether this clause in the ballot would be sufficient to prevent 
them from locating the new building on the old site. The question 
is one not entirely free from doubt and is also one upon which the 

I 
I 
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department would not care to express an opinion , and the fore­
going is simply the best .inrlgment of the undersiµ-nt>d . 

Yours very truly, 
C. A. ROBBINS, 

Assistant A.ttor11 e11 General. 

INTOXlCATING LIQUORS--·SALE OF RY PERMIT HOLDERS.-Prior to the 
enactment of chapter 103, acts of the thirty-fourth general 
assembly, requests for liquor were required to be filled out 
by the applicant in his own handwriting in ink, but now the 
request is to bp filled ont by the person making the sale. 

CHARLES M. CARR, Director, 
National Association Retail Druggists, 

127 N. Dearborn, Chicago. 

March 8, 1912. 

DEAR Sm: Your letter of the 29th ult. addressed to the attorney 
general has been referred to me for reply. 

The opinion of the Iowa supreme court referred to in the clip­
ping which you enclosed was rendered in the case of Sniith vs. 
Foster, January 13, 1912, and is found reported in advance sheet 
No. 1, volume 134 of the Northwestern Reporter, which yon can 
readily find in any lawyer's office in your city, or by sending 25 
cents to the WPst Publishing Company of St. Paul, Minnesota, the 
advance sheet containing this information will be forwarded to 
you. This opinion was rendered in a case which arose while cha.?­
ter 139 of the acts of the 'thirty-third general assembly was m 
force. It contained the following provision: 

"The permit holder shall require each applicant for liquor 
to fill out in his or her handwriting, requests for same in ink, 
and shall fill out the corresponding stubs in ink.'' 

By chapter 103 of thp acts of the thirty-fo~rth gen~r.al a.ssembly 
this provision was stricken out and the followmg prov1s1on mserted 

in its stead: 

'' Such blank requests and the corresponding stubs shall be 
filled out by the person making the sale in ink and in the, 
presence of the applicant for such liquors and prior to the 
applicant's signature thereof." 
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'l'h r suprern c court i11 this opinion note this chauge in the follow­
ing langu age: 

"To amid any confusion as to the appli cability ,)f this de­
cisicm to the prf:srnt law, it should be noticed 1hat by chapter 
103, aets of th0 thirty-fo urth general ass-embl:v, passed since 
the judgment in the present case was r ender ed it is provided 
thri t the blank req uest is to be fill ed out by the persou making 
th e sale. " 

As I interpret this dec i~ion , all th at is required ,d1er e the liquor 
is desired for medi cal use is to so state in t he reqn est. but that if 
required for a mechanical use, then the part icular mechanical use 
for which it is desired must be stated. The court, in passing upon 
this phase of the question, states: 

"From the language of the statute it appears tha t the in­
sertion of the word 'medical' in the statutory bla nk form 
wa,; sufficirnt deseripti on of the use for whi ch the liquor was 
desired, but that the description of such use as ' mechanical' 
was not sufficient without further specification. '' 

Yours very truly, 
C. A. ROBBINS, 

Assistant A.ttorney General. 

CITY 0FFJCERs- 'V1lHo ELIGIBLE.-A citizen of the state who is a 
>a. resident of the town ten · days is eligible to a city offic.e 
even though he has not resided in the county sixty days. 

MR. H. I. RAMSEY, 

Melvin, Iowa. 

March 8, 1912. 

DEAR Srn : Yours of the 4th instant addressed to the attorney· 
general has been referred to me for reply. · 

Y.o_ur question, briefly stated, is whether or not a person who is-
n. reS1dent of Iowa and has been for more than six months, but who, 
has only bee_n _a resident of Osceola county since February 5, 1912; 
would be ebg1ble to the office of mayor in an incorporated town: 
located in such county. 

. If. it were a county office for which you were about to be· a: 
candidate, th~n of course you would be required to have lived· in 
the county sixty days, but inasmuch as it is a town office; you: 

J 
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would only be. required to be a resident of the tmrn teu days. 
H em e. I ::im of the opinion that. if yon haYe been a r esident of 
the to ,n1 fo r t en dars prior to the city ele<'tion, yon would be 
,el igible to the offi ce of mayor. 

Yours very truly , 
c. A. RoBBINS, 

Assistant A.ttorney General. 

SHERIFF-COl\IPENSATION OF AFTER EXPIRATION OF TERM.-A sher­
iff rendering services after the expiration of his term is not 
entitled to retain the fees earned in connection with such 
services. 

March 9, 1912. 

HON. L. E. FR.\NCIS, 
Spirit Lake, Iowa. 

DEAR FnAKCIS: I am in receipt of your communication of the 
2d instant in which you say that in Osceola county the sheriff, 
pursuant to the provisions of section 504 of the code, has per­
formed services after the expiration of his term of office, and you 
l'equest an opinion as to whether under these circumstances he is 
·entitled to retain 'the fees for the services. 

I submitted the · matter to Mr. Robbins to look up and he, after 
a conference with Judge Henderson, came to the conclusion that 
the sheriff is not entitled to retain the fees. After giving the 
matter some consideration I arrive at the same conclusion. The 
sheriff is virtually upon a salary basis. (Section 510-a supplement 
to the code, 1907. ) 

It is true t.hat the fees of his office are applied upon his salary, 
but tba't is a mere matter of convenience in bookkeeping. The 
·sheriff having received his full salary, would not, in my opinion, 
be entitled to retain the fees because fees are only to be consid­
-ered in the matter of determining whether anything additional is 
to be paid to the sheriff at the time of settlement with the board 
,of supervisors. Furthermore, while the sheriff could lawfully 
perform the services under section 505 of the code, he might have 
transferred these papers to the incoming sheriff and relieved him­
:self of that duty. 
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It seems to me this is the safer and more r.easonable view 
to take, although I can see that the question is not free from 
doubt. 

Yours ve-ry truly, 
GEORGE CossoN, 

Attorney Generai of Iowa. 

MuLcT SALOONS.-Resolution of eonsent lfor operation of mulct 
saloons should be renewed annually. 

March 9, 1912. 
MR. JonN A. REED, 

Cedar Rapids, Iowa. 

DEAR Sm: I am in receipt of your communication of ,the 2d 
instant directing my attention to the case of C01iJ,y vs. Dilley and 
requesting an opinion as to whether this decision should be con­
strued as requiring persons who operate mulct saloons to have 
the resolutions of consent from the city council renewed annually 
at the beginning of each tax year. 

The proposition was directly urged upon the court and I am 
of the opinion that it is a fair construction of the decision to 
say that a majority of the court would hold that this was re­
quired. 

At the bottom of page 734 in Vol. 133 of the N. W.R., the court 
makes this statement: 

"If a general consent was in force, city councils were author­
ized to. grant consents to individual dealers ann1tally · tha.t , . 
is, the consent to the individual, unless renewed, would ex-
pire in one year. Some of the counsel appearing for ap~ 
pellants qeny this limitation; but we think it clearly implied 
from the conditions laid down in code section 2448. Such, also, 
is the praetic~l construction which has quite generally been 
placed upon the statute by city councils throughout the state, 
and it has been EIO belt}. by this court in Fideliity Co. vs. Jen­
ness, 13~ Iowa, 725. '' 

And again at the bottom of said page in the right hand colu~, 
the court says : 

"When do such consents expire as by law provided? Pri­
marily it must be said that, under the construction we have 
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put upon the mulct statute , all resolutions of consent ex­
pire with the annual period for which they are granted." 

If this language is to be taken at its full face value undoubtedly 
11. resolution by t.lw eit y c•onneil wonld on!.,· hr gno rl fo1· tlw tax 
year. Near the conclusion of the opinion, however, Justice 
Weaver, speaking for the court, says: 

'' It should be said in closing that, while the court is 
united in the conclusion above indicated, some of its members 
do not wish to be committed to the holding that resolutions 
of consent provided for by the statute must be renewed an­
nually. In their judgment. it is sufficient for the purposes of 
this appeal to hold that it is competent for the city council 
to issue resolutions of consent for a definitely fixed period 
and to renew the same from time to time as that period ex· 
pires, '' etc. 

From the whole record then, as before stated, I believe that 
the majority of the court holds that it is necessary to renew each 
year, but that some of the members either thought otherwise, or 
thought there was no necessity to express an opinion upon that 
point at the time. In any event, in view of this decision, it would 
be extremely · dangerous for any saloon keeper to fail to secure 
annually at the beginning of each tax year a resolution of con· 
sent from the city council. 

Yours very truly, 
GEORGE CossoN, 

Attorney General of Iowa. 

Y. M. C. A. PROPERTY-EXEMPT FROM TAXATION.-A building 
owned by the Young Men's Christian Association, or leas·ed 
by such association where no rent is reserved and the build· 
ing is used only for appropriate objects of such association 
is exempt from taxation. 

MR. E. L. GUILD, 

Conrad, Iowa. 

March 11, 1912. 

DEAR Sm: · Your letter of the 4th instant addressed to the at­
torney general has been referred to me for reply. 

Your question, briefly stated, is, whether or not a building 
used for the purposes of reading room, gymnasium and assembly 

39 
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room in connection with the Young Men's Christian Association 
would be subject to taxation. 

Subdivision 2 of code supplement section 1304 provides: 

'' All grounds and buildings used for public libraries, in­
cluding libraries owned and kept by private individuals, 
associations or corporations for public use and not for private 
profit, and for literary, scientific, charitable, benevolent, ag­
ricultural and religious institutions, and societies devoted 
solely to the appropriate objects of these institutions, not 
exceeding one hundred and sixty acres in extent, and not 
leai,ed or otherwise used with a view to pecuniary profit, but 
all deeds or leases lw which such property is held shall 
be filed for record befor e the property above described shall 
be omitted from assessment." 

Hence, I am of the opinion that where the building is owned 
by the Young Men's Christian Association, or where it is leased 
by such association and where no rent is reserved and the build­
ing is used only for the appropriate objects of such institution, 
the same would be exempt from taxation. 

I herewith enclose a blank form which t think would be sufficient 
upon which to take the preliminary subscriptions. As to the 
articles of incorporation, I would sugg,est that you correspond 
with some similar association either here or elsewhere and they 
will doubtletis be able to furnish you copies of their articles of 
incorporation. 

Yours truly, 
C. A. RoBBINS, 

A sgistant Attorney General,. 

AUTOMOBILES---REGrSTRATION OF--HALF RATE$' WHEN AVAILABLE. 

·-The half rates available for cars which have heen used four 
years are not available in the year 1912 for a car which has 
been registered under the old law during the years 1908 1909 , ' mm an<l 1911. The four years referred to must have been 
under the provisions of this act which did not go into e:fl:ect 
until Julr, 1911. 

MR. s. E. STANFIELD, 

Sac City, Iowa. 

March 11, 1912. 

·DEAR Srn: Your letter of the 9th instant addressed to the at­
torney general has been referred to me for reply. 
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Your questio11. ln·irA~- s1"ntrcl . is wh1°tlw r or not a11 n1 1tomobile 
purchased in Fehr11 ary. l!lOS. and on " ·l1i eli t 11(' r eg·isl rn1inn fee 
has been paid for the years 1!108. 190!), l!HO aud 1!111. is entitled, 
under section 8 of chap ter 72 of the nds of 1hr thirty-fonrth gen­
eral assembly, to he rPgistered nt lrnlf th e 11111111:il t'Rte fo1· the 
year 1912. 

Sect ion 7 of said cliapter p1·ovid es : 

" Reg-i st ration t her eaJter ( J nly 4-, Hlll ) shall be ren ewed 
annually in the same manner aud upon payment of the same 
annual fee. as provided in section 8 fo r r egistration, to take 
effect on the first clay of' January in each year, beginning with 
that date in the year 1912. All certificates of registration 
issued under the provisions of this act slrnll expire on the last 
day of the ccilendar year in which they were issued.'' 

Section 16 of the same chapter provides: 

"The provisions of section 7 relating to first registrations 
made under this act, and duration of renewals, shall apply 
to registration and re-registration under this section. Within 
thirty days after the first of July, 1911, and within thirty 
days after the first of January annually thereafter, the secre~ 
tary of state shall forward to tbe county attorney of each 
county a list of the owners of automobiles in said county, who· 
may have failed or neglected to pay the license required by 
this act, whereupon the county attorney shall proceed to en­
force the provisions of this act, as herein provided.'' 

From these provisions it is quite apparent that the registration 
fee required to he paid is for the calendar year of 1912, and . that 
the same is due on January 1, 1912, and delinquent January 
30, 1912. 

Section 8 provides: 

"That if a motor vehicle shall have been licensed for four 
separate years hereunder, and for which there shall have been 
paid the annual registration fee herein provided during said 
period, or any motor vehicle which shall have been in use for 
a period of not less than four years including the time ,before 
and after the taking effect of this act, the annual registration 
fee therea.f ter shall be one-half that amount .. '' 

Constming all of these provisions .together, it is clear that the 
Q&r in quest.ion is not entitled to the registration fee at half rate 
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on account of having paid a registration fee for th e years 1908. 
1909, 1910 and 1911, for the reason that such fees were not paid 
under the provisions of thiS' chapter, and until the machine has 
been registered four times under this act and paid four an nual 
registration fees under the provisions of this act, it will not be 
entitled to half rates, on this ground. The only question remain­
ing is, whether the car has been in use for a period of not less than 
four years, within the meaning of sect ion 8. Inasmuch as the 
registration fee fo r the year 1912 became due on January 1st and 
delinquent on January 30th, it is equally clear that the four 
years' use ref erred to in this section must have been completed 
before .January 1. 1912, and ac~ording to your statement, the four 
years' use was not completed until February, 1912, and if the ap­
plication for r egistrat ion had been made in ,January, no one ·would 
claim that the car would be entitled to be registered at half rates . 

Inasmuch as the registration f ee is for the entire year and is 
exacted no matter when the application for registration is made, it 
would seem to be clear that a party could not change the rate by 
making his application after the time when the law r equires it to 
be made. Th e practical effect of this law is, to render cars which 
were purchased at any time in the year 1907 and prior thereto, and 
which have been in use contin ually since that time, entitled t o the 
half rate for the year 1912, and all cars purchased thereafter,­
that is, at a11y time in the ye,a.r 1908 or subsequently thereto, liabl e 
for the full rate for the year 1912. 

Yours very truly, 
C. A. ROBBINS, 

Assista:nt Attorney General. 

ARRESTS WITHOUT W ARRAN'l'-WHEN l\lfADE.-A private person may 
make. an arrest without a warrant where a public offense is 
commjtted or attempted in his presence a,nd when a felony 
has been committed and he has reasonable ground fQr be­
lieving that the person arrested committed it. 

REV. li}NOCH HILL, 

Greenfield, Iowa. 

March 13, 19J.2. 

DEAR Sm: _Yours of the 11th instant addressed to the attorney 
general has been referred to me for reply. 
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Your question brief! - t t d · ] · : s a e 1s, w 1en, if ever, can an arrest be 
ma<le by a common citizen without ·warrant. 

The answer to ~'our in qniI"y is found in l'Orlr srrtion ;>l!l7, whieh 
r ea ds as follows: 

' ' A private person may make an arrest : 

"l. For a public offense committed or attempted m his 
presence ; 

''?. ·nr1 - n .1en a fe lony has been committed and he l1as rea-
sonable ground for believing that the person to be arrested 
bas committed it." 

You will understand that the word "felony" as here used 
means a crime which is or may be punished by imprisonment in 
the penitentiary. 

A peace officer has the same right to arrest without warrant 
the only differ ence being, that he is not confined to cases of fel~ 
ony, but may arrest for any public offenses which have been com­
mitted and which he has reasonable ground for believing that the 
person to be arrested has committed. (See code section 5196.) 

Yours very truly, 
C. A. ROBBINS, 

Assistant Attorney General. 

TOBACCO AND CI<JARETTES-SALE OF TO MrnoRs.-Sales of tobacco 
arid cigars to minors under sixteen years of age except upon 
the written order of the parent or guardian is prohibited. 
The sale of cigarettes and cigarette paper to adults as well 
as minors is prohibited. 

G. JOHNSON, City Marshal, 
Logan, Iowa. 

March 13, 1912. 

DEAR SIR: Yours of the 11th instant addressed to the attorney 
general has been referred to me for reply. 

You ask to be informed as to the provisions of the law of this 
state in regard to the sale of tobacco, cigars and cigarettes to 
minors. 

Code section 5005 provides as follows : 
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"No person shall directly or indirectly, by himself or agent, 
sell, barter or give to any minor under sixteeu years of age 
any eigar or tohacco in any form v.-hateYer. c·x1·ept upnn the 
written order of bis parents OT guardian. Any violation of 
this section shall be punished by a fine of not less than five 
nor more than one hundred dollars, and tl1e offender shall 
stand committed until fine and costs of prosecution are paid. " 

Code section 5006 provides as follows: 

"No one, by himself, clerk, servant, employe or agent, 
shall, for himself, or any peTson else, directly or indirectly, 
or upon any pretense, or by any device, manufacture, sell, 
exchange, h:nte r, dispense, giYe in the consideration of the 
purchase of any property, of any services, or in evasion 
hereof, or keep for sale, any eigarettes or cigarette paper 
or cigarette wrappers, or any paper made or prepared for the 
purpose of making cigarettes, or for the purpose of being filled 
with tobacco for smoking; or own or keep, or be in any way 
concerned, engaged or employed in owning or keeping, any 
such cigarettes or cigarette paper or wrappers, with intent 
to violate any provision of this section; or authorize or per­
mit the same to be done.'' 

I also call your attention to chapter 223 of the acts of the 
thirty-third general assembly which authorizes the seizure and 
destruction by search warrant proceedings of cigarettes and 
cigarette papers or wrappers kept for unlawful sale; also to chap­
ter 224 of the acts of the thirty-third general assembly, making 
it unlawful for persons under 21 years of age to smoke or use 
cigarettes in certain places, and imposing punishment therefor. 

Yours very truly, 
C. A. RoBBINS, 

Assistant Attorney General. 

llEPORT OF ATTORNEY-GENERAL 615 

PEr>nLER:--- LH·i:::s;,-1.: l{ EQ t IRE,, - P , :l-l . . 
a license to th . . l l t lr 1 s i'.rn.,· he reqml'cd to pay 

t l 
e countJ when operatmg outside of the city 

or own: w 1e11 oper t' · . . . ~ mg withm a cit~· or town the city has 
powe1 to regulate , hcense and ta"'"' th 

MR. II. 1f. H.,nwrcK, 
5111/2 Broadway, 

}filwaukee, Wisconsin. 

...... em. 

M:arch 13, 1912. 

DE.\R Sm: Yoms of: th 11 fl . . . f t t I b . e . l rnstant ad1lres;;;l'd to the treasurer 
o s a e i.as een r eferred to this department for reply. 

By code supplement section 1347-a, it is provided: 

"Peddle_rs plying their vocation in any county this 
state outside of a city or incorporated town shall ~:y an 
annual county tax: of twenty-five dollars for each pack pe<l­
dler or hawkers on foot, fifty dollars for each one horse con­
veyance, and seventy-five dollars for each h h ance." c vo orse convey-

Tl~is tax is paid to the county treasurer who issues a duplicate 
rec·e_ipt, an~ upon presentation of one of the same to the county 
auditor, he issues a license for the term of one year from the date 
thereof. 

Code supplement section 700 provides with reference to the 
powers of cities : ' 

'' They shall have power to regulate, license and tax ped-
dlers.'' · 

Hence, you will observe that while the law is the same through­
o~t t_he sta.te where one seeks to sell outside the city or town, yet 
w1thm a city or town the regulations are controlled by the par­
ticular city or town. 

Yours very truly, 
C. A. RoBBINS, 

Assistant A.ttorney General. 
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C11TE:.c;; .<\Nn 'rowNs-~ rNKTN(l F c••n.-Citie~ and towns ma~' erente 
a sinkin g fund for the erection of city buildjngs and fire 
stations. 

D . Ci:.A.\ S E ~ , l'lcrk, 
Wellsburg, Iowa. 

March 15, 1912. 

DEAR Sm: Yon rs or tile 13th in sta nt addressed to the aud itor 
of state has been referred to th is depar tment for reply. 

You state that, "years ago the council levied a sinking fund, 
but did not make any rusposition as to what it should be used for, 
and this levy has been made every year until there is about $1,300 
on hand in this fund ." nnd ~'Olli' riuestion is whether or not this 
fund can be applied to the payment of outstanding warrants for 
improvements, such as laying mains, labor on streets, mains, 
hy drAnts1 gasoline fo r pumpi ng water nnd oth er outlays. 

By code supplement section 741-k, which took effect July 4, 
1904, it is provided: 

"Cities of the second class and towns are hereby authorized 
to purchase buildings and grounds or to erect buildings speci­
fied in section one of this chapter (which are city buildings 
or fire stations or both ), and are authorized to continue the 
levying of the three mill tax herein provided for until the 
purchase price, principal and interest or the cost incurred in 
the erection of said building is fully paid and discharged." 

The following section provides: 

"Cities of the second class and towns levying such sinking 
fund tax are hereby authorized to let a contract or contracts 
for the purchase or erection of said builrungs and purchase of 
grounds.'' 

The following section provides for submitting the question to 
a vote of the people before the Hme are binding on the city or 
town. 

These provisions conWn the only authority for a city or town 
to create a sinking fund, and unless these provisions have been 
complied wHh and the fund was created for such purpose, a fund 
on band would not be a sinking fund within the meaning of this 
law. If this sinking fund was created in harmony with these 
provisions, there would certainly be some record of showing that 
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it was submitted to a vote of the people, and of the purpose for 
which the fund was created. If these provisions were not com­
plied with, or if the tax was levied prior to t he t ime th is Jaw 
went into effect, then iu my judgment it could amount to nothing 
more than a general fund, perhaps irregularly levied, and could 
be used fo r any purpose for which the general fund might law­
fully be needed. 

You had better have your county attorney make a t horough 
investigation of the r ecord and see if something cannot be un­
earthed showing the purpose for which the tax was levied. 

Yours very truly, 
c. A . R.oBBINS, 

Assistant A.ttorney General,. 

ELEcTIONs-.AusTRALJA N B ALLOT- W REN Usm.-The .Australian 
ballot is reqnired to be used in all elections except school 
elections. 

R EV. J. H . PERRY, 

lli!nwick, Iowa. 

March 16, 1912. 

DEAR Sm: Yours of the 15th instant addressed to the at torney 
general has been referred -to me for reply. 

Your first question is : "Is it necessary for a town of about four 
thousand population to use the .Australia!). ballot in a town elec­
tion f 1' 

Thls question should be answered in the affirmative. The Aus­
tralian ballot law is provided for by chapter 3, title VI, of the 
code, as amended, and the first section of this chapter provides : 

" The provisions of this chapter shall apply to all elec­
tions known to th~ laws of the state, except school elections." 

H ence, it follows that it appli es to all city and town elections. 

Your second question is: "Our school election resulted in a tie 
for ~reasurer. Can they east lots for sameT" 

This question should also be answered in the affirmative. The 
last lines of code supplement section 2754 provide : 

"A tie vote for any elective school office shall be publicly 
determined by Jot forthwith, under tl10 direction of the 
judges." 
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Your third question is : " We ha,·e lwo public hal ls: th e doors 
of each open in at the foot of a narrow stairway . rs thi s in vio. 
lation of th e lawf;, 

This qu estion should also be answered in the affirmal ive. Chap­
ter 220 of the acts of thC' thirty.third µ-ener<.tl il:oi'iCHlbly prm·ides: 

" The entrance and exit doors of all hotels. churches, lodge 
balls, court houses, assembly halls, theatres, opera houses, 
colleges and public school houses, and the entrance doors to 
all class and assembly rooms in all publjc school buil dings, in 
all ci ti es and incorporated towns, shall open outward." 

Your last question is: "What steps can be ta ken to stop the 
running of a pool ball!" 

Code section 702, with reference to the powers of cities and 
towns, provides : 

"They sha]I hove power to regulnl e, Jfoensc, ta. .. x or prohib1·t 
billinrcl sa loons, bill iard tab.Jes, vool ta/,les nnd nil other tables 
kept for hire." 

If it is desired to exercise this power, it should be done through 
the medfom of an ordinance regularly adopted by the town either 
regulating, lfoensing or prohibiting the same. 

Yours very truly, 
c. A. ROBBINS, 

-4ssistant AJto1·11cy General.. 

C ITY ELEt"r tONS- P ORM OJo"' 'rICKE'r.-"\Vbere nomina tion p apers a.r e 

filed and no party name or other designation made the clerk 
is autl1orized to designate a suitabl e title for such ticket. 

Mn. Cn snr.Es P. Feo. T , 

F onda . Iowa. 

March 18, 1912. 

DE.11, m: Your lc tl er of the 15th instant address r1 to th e at­
torney general has been referred to me for reply. 

'!~n submit the following questions upon which you desire the 
op,ruon of th e attorney general: 

. " 1. Whnt do yon c-onsidcr the last dny 011 which nom ina. 
tion papers for our town election can be fil ed with me our 
elect ion day being March 25th! ' 
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" 2. ( a) Where nomination papers, namin g councilmen, 
Jim·f' bef'n filC'fl with 111(' m1drr hendinq of 1 C'it i1.C'ns' Til·k rt. ' 
and then later nomination papers were filed with me nam­
ing the same candidates fo r co uncilmen under the heading 
of · Peopl e"s Tir·kct, 1 rnnst !he r:i nilirfat ('::.. In npprnr under 
second ticket fint withdraw before the filing of the second 
papers f 

"(lJ) l s it not t l'uc thnt where Ally cm1didat e wi hes lo 
hc.n·c his nn.m e p1·i11 lPd upon the tfrkC' t nnm cd in non1.i11ation 
VoJJ'rS las/ fil,d , his witbdrawnl shou ld be fi led wi th the town 
clerk on or before the last day on wh ich nominati on pa.pers 
can be filed T 

"(c) Or can they withdraw at any time before the ballots 
are printed I 

" 3. "\\"he, e o p tition ll s fi led fails lo nam e any ticket under 
"'h ich l.o place t,h e nnme or names of candidates on the bal lot. 
wou ld it be proper and rigl,t for me to place the name of 
such cancliclafc on a ballot under the head of 'Independent 
'l'icket ?' " 

Answering your first question will say it is my idea that the 
last day for filing nomination papers for town officers was March 
15th. 

Answering the questions set forth in the several divisions of 
your second question will say that where the same person is nom­
inated for th e same office upon two or more tickets it is not neces­
sary for the person so nominated to withdraw from any one of 
them in the strict sense of the term, but be may have his name 
printed upon any one of the tickets of the parties so nominating 
him by filing a written request duly verified, with the town clerk 
in the manner set forth in section 1106 of the code, designating 
which ticket on which he wants his name to appear, and this re­
quest, I take it. may be filed any time before the tickets are 
printed. 

Answering your third question will say that the clerk is au­
thorized to designate a suitable title for a ticket if none is des­
ignated by th e persons or party filing same. 

You will not regard the foregoibg as the expression of an of­
ficial opinion from this department hut rather the personal views 
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of the writer g iven withont very mu ch opportu ni1y of in vesti gat­
ing the sub ject. 

Respectfully yours, 
:-:J. J . l,EE, 

S pecial Connsel. 

DRAGGING OF ROADS.- Where no c1n1ggi ng . nperint endeut can be 
found or is selected the trustees may hav e the roads dragged, 
bu t the some should not be pa ir) fol' fro m the dragging fund 
bn t from t he ~cnrral road f nnd. The drngging fund can 
only be expended for dragging approved by the superin­
tendent of dragging. 

MR. CHAS. A. BAILEY, 

Diagonal, Iowa. 

March 21, 1912. 

DEAR SIR: Your letter o-f the 18th instar,t to the attorney gen­
eral has been referred to me for reply. 

You state that the township trustees of your township have 
been unable to secure anyone to act as superintendent of drag­
ging, a.ncl you ask if, under these condi tions. the township clerk 
can draw th e one mill dragginE? tnx fro m the cou nt.y treasury, 
and also wh ether the township trustees are required to make a 
levy of such tax for the ensuing year. 

The ri ght and duty to levy and collect such tax does not de­
pend upon the ~bili ty of t rustees to secure a person to act as su­
perin tendent of drnggin g, 11or upon Ute aibili ty to expend snch tax. 
The law is mand atory an d ex plici t and requires th at a one mill 
tax fo r dragft in~ pnqm. es slrn ll be levied each year. and that it 
shall be expended only for the purpose of dragging the roads 
within the township. 

You say further th at you have nine road supervisors in your 
· t~wnship, and that they ar e in good position to handl e th e drag­

~mg un der the direction of the trustees, an d you inquire whether 
it would be proper to have the roads dragged by such supervisors 
under the direct supervision of the trustees. 

If ther e is no superintendent of dragging, the t rust ees would: 
ha_ve ample authority to have the roads dragged, but J do not 
th10k that any of th e dragging fund ca u be expended therefor. 
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The expense of dragging the roads under such conditions would 
have to be paiq out of the other township road funds and would 
come under the head of road work. The new road dragging law 
is very explicit that none of the road dragging fund shall be paid 
out except upon the approval of the work by the superintendent 
of dragging, and under contracts made by that official, etc. 

Respectfully yours, 
N. J. LEE, 

Special Counsel. 

DH.\GGI NG Ro,os.- The dragging superi11tendent may not drag the 
roads himself and draw compensation therefor. 

MR. T. A. SRILL!NOTON, 

Clarion, Iowa. 

March 21, 1912. 

DEAR Srn: Your letter dated March 28th, 1912, addressed to 
the attorney general has been referred to me for reply. 

You say that it is difficult, and in some cases impossible, to se­
cure persons who will act as superintendents of dragging unleBS 
they are allowed to do some of the dragging themselves, and 
you inquire if it is legal and proper for the trustees to contract 
with the superintendent of dragging to drag some of the roads. 

The superintendent of drag-,:dn g is not nnthorized to draw any 
compensation for dragging the roads. He is r equired to make con­
tracts with third persons to do the dragging. H e must oversee 
and approve the work. There are other reasons why it is not 
permissible for the superintend ent of dragging t o drag th e r oads 
himself and draw pay therefor, but I need not set them out here. 

Respectfully yours, 
N. J. LEE, 

S pecial Counsel . 
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BANKS- A .~SESSMF.NT-TAXATION OF.-Banks being assessed are 
not entitled to have any d-eduction made from their assess­
ment on account of the fact that part of the capital is in­
vested in drainage bonds which are exempt.from taxation. 

W. L. BARKER, City Solicitor, 
Cresco, Iowa. 

March 21, 1912. 

DEAR Sm: Your letter of the 18'th instant to the attorney gen­
eral has been r-ef.erred to me for reply. 

You request an opinion from this department as to whether 
drainage bonds issued under the laws of this state are ex·empt 
from taxation in the hands of private bankers when held as a 
part of the assets of the bank. 

It is my view that such bonds are not -exempt und€r the cir­
cumstances suggested, or, in other words, that when such bonds 
are held by a private bank as a part of its assets, they may not 
be deducted from the total value of moneys and credits for the 
purpose of taxation. The section of the statute which prescribes 
the manner of assessing a private bank is No. 1321 of the supple­
ment to the code 1907, as amended by section 4, chapter 63, 
acts of the thirty-fourth general assembly. 

Unless such deduction of such securities is denied, there would 
be a discrimination in the assessment of private banks and the 
shares of stock in incorporated banks. 

Respectfully yours, 
N. J . LEE, 

SpiJciGi QQV/Mel, 

RESIDENTS-FOR P URPOSES OP TAXATION.-"\V-here one has no legal 
residence elsewhere his temporary residence of a year should 
be considered his place of residence for taxation purposes. 

March 22, 1912. 

REV. w . H. SHIPMAN. 

College Springs, Iowa. 

DEAR MR. SnJPMAN: R eplying to yours of the 16th instant rela­
tive to the taxation of monays and credits, the law generally pro­
vides that moneys and credits shall be assessed to the owner at 
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the plac,e where he is residing. If he bas no legal residence else­
where, then his temporary residence of a year should be consid­
ered his place of residence, and he should there give in all moneys 
and credits, choses in action and intangible property, unless the 
same is kept entirely without tb,e state and not under his per­
sonal charge and also taxed in another state. Of course he should 
not pay double taxes, but in the absence of this, the person him­
self should give his money and credits in at his place of residence. 

Yours very truly, 
GEORGE CossoN, 
Attorn.ey General. 

AUTOMOBILES-LICENSE TAx.-The license tax provided for auto­
mobiles may not be exacted. unless such automobile is used 
upon the highway. • 

MR. CHAS. s. STE\'lART, 

Bristow, Iowa. 

March 22, 1912. 

DEAR Sm : I am in receipt of your communication of the 16th 
instant advising that you understand a state license on automo­
biles is in lieu of all other taxes. 

The law does not require the payment of a license unless the 
automobile is to be used; that is to say, an old automobile stored 
which is not used at all on the highways, is not required to have 
a license and a register number. In all such cases the machine 
should be assessed as other personal property at its actual value. 

Yours very truly, 
GEORGE CossoN, 

Attorney General. 

INCOMPATIBLE OFFICEs.-The offices of city councilman and to"'.n 
clerk are incompatible. 

1\1:R. THEOPH REED, 
Kirkville, Iowa. 

March 23, 1912. 

DEAR Sm: Your letter of the 20th instan:t addressed to the 
attorney general is referred to me for reply. 
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You request an opinion from this department as to whether the 
same person at the same time may hold the two offices of council­
man of a town and town clerk. 

It is my opinion that the same person may not at the same 
time and in the same jurisdiction hold the two offices mentioned. 
One is in a sense subordinate to the other, and 'the person hold­
ing the same would have a voice in appointing himself and pass­
ing upon his own acts and fixing his own compensation, etc. And 
for th ese and other reasons, it would be improper, from consid­
erations of public policy, for these offices to be held by the same 
person. They are in law consider ed incompatible. 

Respectfully yours, 
N. J. LEE, 

Special Counsel. 

RoAo FuNo---Fon WHAT PURPOSE UsEo.-The road authorities may 
use the township road fund for the purpose of opening roads 
which have been blockaded by snow. 

MR. H. c. w ALLACE, 
clo Wallaces' Farmer, 

Dee Moines, Iowa. 

March 26, 1912. 

DEAR Sm: Your letter of the 25th instant addressed to the 
attorney general has been referred to me for reply. 

You request an opinion as to whether the township road au­
thorities may expend township road funds for the purpose of 
opening roads that have been blockaded with snow. 

I do not know that this exact question has been presented be­
fore , but I can think of no sound reason why it would not be per­
fectly proper and legal to use road funds of the township for the 
:purpose of removing snow from the highway in order to make 
it passable. If the highway is made impassable by reason of the 
snow it is in the nature of an obstruction and it is primarily the 
duty of the road superintendent to remove obstructions in the 
:highway. Furthermore, it is in the nature of road work and it 
is as important to remove snow under certain conditions as it is 
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to drain water from the highway when that condition makes the 
road impassable. 

Respectfully yours, 
N. J. LEE, 

Special Counsel. 

Ro .. rn POLL TAX-WHO LIABLE FoR,-:-;t\'1exicans or other railway 
employees residents of a township are subject to road poll 
tax even though not citizens of this country. 

1\1:R. L. J. NEWQUIST, 
Dudley, Iowa. 

March 29, 1912. 

DEAR Srn: Hon. Frank A. Nimocks of Ottumwa, Iowa, has wri:t:­
ten this department that you desired an opinion as to whether 
certain Mexicans who worked on the railway as section men in 
your township may be required to perform labor upon the roads, 
under section 1550 of the sup,plement to the code, 1907. Mr. 
Nimocks says that these men have been there for some time and 
worked there all Jast season, and that some of them remained dur­
ing the winter and are there during the present time. 

If these men are residents of your township they are subject 
to a road poll tax, and the fact that they are not citizens of this 
country would not afford them an excuse from performing such 

labor. 
Respectfully yours, 

N. J. LEE, 
Special Counsel. 

WOMEN-ELIGIBLE TO CERTAIN OFFICES.-Women are eligible to 
the offices of county recorder, county superintendent and 
library trustee, and ineligible t-0 other offices. 

HoN. N. R. MomsoN, Mayor, 
Traer, Iowa. 

March 30, 1912. 

DEAR Sui : Your letter of the 27th instant addressed to the 
· attorney general has been referred to me for reply. 

The question briefly stated is, whether or not a woman is 
eligible to the office of park commissioner of an incorporated town. 

40 
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Code supplern<>n't section 850-a provides for the election of park 
commissioners in f·ities crm taining a population of fort~ thousand 
or over, and also provides: 

' ' and all other c·ities and towns may, by ordinance, provide 
for the eledion of three park cornmissionei·s whose terms of 
office shaJl be six years,'' etc. 

It will be obsPrved that this section is silent as to the qualifica­
tions of snch park eomrn issioners. nnd I find no other provision 
in th e rhaptl'r which attempts to fix their qualifications. 

Our f,'Uprcme court, in passing upon the ri g}1t of an alien to 
hold the offir·e of sheriff under th e Jaws of Iowa, laid down the 
following proposition : 

'' There is no provision in our constitnt1011 or statute upon 
that subjeet, yet it is certainly a fundamental principle of 
our government that none but qualified electors can hold an 
elective office unless otherwise specially provided.' ' 

.State vs. Vwn B eek, 87 Iowa, at 577. 

It has recrntly been held by our supreme court :that a woman 
could not be granted a pt"rmit to sell intoxicating liquors under 
a gtatut.e which limited such right to qualified electors. 

In re Carragher, 149 Iowa, 225. 

Tho only instances known to the writer m whirh women are 
eligible to offiC'e me: 

First, the office of library trustee provided for by code supple­
ment section 728, wherein it is provided: 

"Bona fide citizens and residents of the cit.y or town, male 
or female, over the age of twenty-one years , are alone eligible 
to membership." 

Second , the office of county recorder, provided for in code sec­
tion 4!)3, whi1·h r eads ns follows: 

'' In cou nties with a population of ten thousand or less, . the 
same person may hold the office of county recorder and treas­
n rer , and no person shall be disqualified on account of sex 
from holding the office of r ecorfler. '' 

Third-

'' Selwol offi•'PL'S 01· members of the hoard may be of either 
:;;ex. '' Code section 27 48. 
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Fuurih-· 

; · The conn tr superinteudrnt who rnny lw of eithel' sex, shall 
be the holder of a first grade certificnte," etr . Code snpple­
ment section 2734-lJ . 

If there are anr other instances, they ha,·e est'aped my attention. 
Hence, it follows that your inquiry must be aus,YerC'd in the neg­
ntive. 

Yours truly. 
c . . A. ROBBINS. 

Assistant Attorney Genera.l. 

J :NCOMPATJBL1£ 01,'FICES-WHA'r ARE NoT.-There is no incompati­
bility in the offices of school board and mayor of a city; lioth 
may be held by t he same person . 

DB. o. V..'. FOXWORTHY, 

Leon, Iowa. 

April l , 1912. 

D EAR Sm.: I am in r eceipt of your communira:tion of the 30th 
ultimo advising that vou are now a member of the school buard 
and that you iave aiso been elected mayor of your city . You 
request an opinion as to whether you may l101d both of these 

offices. 

In the absence of a statute prohibiting the holding of two offices, 
the general rule is that a person ma.y not bold two offices which 
11.re incompatible or where the duties are similar, so that the san~e 
person holding two offices would r esult in depriving the pnblic 

ol' one office. 

No incompatibility occurs to me at this time between :hese 
offices. bnt I would not be authorized to advise you officially. 
ns the attorney genenll is not authorized to give official opinions 
exc-ept to the varioris state departments. 

· Your~ very truly, 
G-EORGE CossoN, 
Attnrncy General. 
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DRAGGING SUPERINTBNDENTS-CONTRACT&-How MADE.-Contracts 
made with dragging superintendents need not be in writing. 

C. B. HUGHES, County Attorney, 
Guthrie Center, Iowa. 

April 1, 1912. 

DEAR Sra: Yours of the 26th ult. addressed to the attorney 
general has been referred to me for reply. 

Your question briefly stated, is whether or not the superintend­
ents of dragging are required to enter into a form.al contract 
with persons employed to drag the roads before such person would 
be entitled to receive: payment for dragging done. 

I have carefully examined sections 2 and 3 of chapter 70 of the 
acts of the thirty-fourth general assembly, and while the latter 
section contains some language which seems to contemplate a 
written contract, for instance: "The superintendent may at any 
time cancel such contract, or contracts, for dragging the roads 
when the stipulations therein contained have not been properly 
complied with," yet there is no direct requirement that the con­
tract be in writing, and I am inclined to the view that where the 
record book is kept, as required by section 2, showing the names 
of persons entitled to compensation for dragging the roads, that 
no formal or other contract is required. 

Yours very truly, 
c. A. ROBBINS, 

Assistant Attorney Generai. 

COUNTY AND l\foTOR VEHICLE RoAD FuNo--CoNTROL BY BOARD oF 

SuPERv1sons.-1'he county motor vehicle road fund is under 
absolute control of the board of supervisors except that it 
must be used for certain specified purposes and outside the 
limits of cities and towns. 

MR. w. F. TRIPP, 
Kent, Iowa. 

April 1, 1912. 

DEAR Sm: Yours of thP 18th ult. addressed to the attorney gen­
eral has been referrE'd to me for reply. 

Your question is, whether or not the board of supervisors has 
absolute control over the expenditure of the fund arising from 
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a.~tomobile taxes: or whether the same must be divided among the 
different townships of a particular county. 

Section 33 o~ chapter 72 of the acts of the thirty-fourth general 
assemb~y provrd:s for the apportionment of this tax among the 
respective counties of the state in the same ratio as the number 
of townships in the several counties bears to the total number of 
townships in the state, and further provides: 

"When such apportionment has been made the state treas­
urer shall forthwith remit to the county treasurers of the sev­
eral counties of the state the amount of money so apportioned 
to tht: respective counties, and the county treasurer of each 
county immediately upon the receipt of such money shall 
charge himself therewith and credit the same to a fund to be 
d€signated as the 'county motor vehicle road fund,' and he 
sha.H forthwith give notice to the county auditor of the amount 
of money so received. The said county motor vehicle road 
fund shall be expended for the following purposes only: the 
crowning, draining, dragging, graveling or macadamizing of 
public highways outs'ide of the limits of cities and towns and 
for the building of permanent culverts on such highways. 

1

Such 
culverts shall be constructed of concrete or stone, and said 
fund shall be under the control of the board of supervisors 
for said purposes only, and shall be paid· out on warrants on 
said fund drawn by the county auditor, duly authorized by 
the board of supervisors ·entered on record." 

Inasmuch as there is no provision expressly requiring the money 
to be expended in the several townships of the county, I am in­
clined to the view that the legislature intended to leave the entire 
matter as to where the fund should be expended to the discretion 
of the board of supervisors. As to the number of townsliips in 
a particular county, it is only material for the purpose of de­
termining the amount of money which goes to tlrnt particular 
county. 

Yours very truly, 
c. A. ROBBINS, 

Assistant Attorney General. 
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DELlNC~vE)."T T .\ x -Cou ,F.CTIOX OF.-The three-fourths of one per 
cent allO\n~d th e c·ounty treasurer for the collection of delin­
lluent ta xes should be collected from the delinquent an d not 
deducted from t11 e amount collected. 

B. J. GrnsoN, Cou.niy A ttnr11ey, 
Corning, Iowa. 

April 3, 1912. 

DEAR Sm: Your letter of the 22nd ultimo addressed to the at­
torney genera l has been referred to me for reply. 

Your question briefly stated is, whether or not the county 
treasurer is entitled to deduct a commission from the amount of 
tax collected nnder special assessment paving certificates. 

Code section 490 provides: 

'' Each connty treasurer shall receive for his services the 
following compensation: 

'' l_ Three-fourths of one per cent of all money collected 
by him as taxes due any city or town, to be paid out of .the 
same.'' 

In construing this section, our supreme court has said that this 
p.ercentage cannot be added to nor included in the assessment. Hig­
man vs. Sioua: City, 129 Iowa, at 293. 

Hence, it follows that the percentage, if a proper charge, must 
come out of the tax r..ollected, as directed by the section above 
quoted. 

"While in the strict sense of the word, the money is hot at the 
time it is collerted c.lne .the city or town, it is the same thing in 
substance, for if the city had not turned over the paving certifi­
cate to the contractor, then the money due on the certificate at 
the time of its maturity would be due the city or town. The tax 
is for the benefit of the city or town, and I see no reason why the 

, r:ompensation shoul<l not he allowed, whether the certificate is held 
bi the town or by the contractor or other person . 

Yours truly, 
C. A. ROBBINS, 

Assistant Attorney General. 
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FARM: PRODUCTS-V\'EEN EXE'.\iPT FROM ASSESSME~T.- In order to 
have farm products exempt from assessment it must be har­
vested by the landlord , and where harvested bY the tenant. 
the exemption is not available. · 

H. N. WRIGHT, County A1tclitor, 
Mount Pleasant, Iowa. 

April 3. 1912. 

DEAR Sm: Yours of the 1st instant addressed to 
general has ·been referred to .me for reply. 

the attorney 

. Your question briefly sta.t~d is, whe.ther or not corn received 
as rent is taxable. 

I have bei:-ri unable to find the supreme court decision to which 
you refer, and whether or not it has: been passed upon by the 
supreme court, I am unable to state. However, I call your at­
tention to lines 1 and 2 of subdivision 3 of section 1304 of the sup­
plement to the code, 1907, which read as follows: 

'' The farm produce of the person assessed, hw·vested by him, 
and all wool shorn from his sheep, within one year previous 
to the listing • • • ,ii, are not to be taxed.'' 

I am inclined lo the view that where the landlord harvests the 
crop, or his share of it., that he would b€ entitled to this exemption, 
but where the same is harvested by the tenant, that he would not 
be entitled to the exemption. 

Yours truly, 

LOTTERIES DISCUSSED. 

JOHN J. LUDESCHER, Preside1~t, 
R etail Grocers' Association, 

Dubuque, Iowa. 

c. A. ROBBINS, 

Assistant Attorney Geii'eraJ. 

April 5, 1912. 

DEAR Sm: Your letter of the 23rd ult. addressed to the attorney 
general in which you enclose certain advertisements by the Sperry 
& Hutchinson Company with reference to the giving away of S. 
& H . green trading stamps, has been referred to me for reply. 

Inasmuch as only one concern seems to be involved in the enter­
prise, I am inclined to think that this would not be a gift enter-
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prise, witltiu the me1111 ing of sec I ion 2 of chap ter 226 of th e thi rty. 
third gcncrril n1.se1n l1ly. I lowevcr, io \' icw of your tat.ernent that th e 
"distribu tion of these st amps is co nducted by a drawing on the 
stage of the th at er rnrn tionccl in th e advertiscrnent.s," I am in­
clined to the YiPw that th e transaction would runount to a lottery 
and is pnnishahle u ndel' code secLion 5000. WJ, ilc this section does 
not uudcrtnkc to define n lottery. yet our su preme court ha. said : 
"WlrnrP n pecun ia r.v condition is paid ( whi"h in this case would 
be th e admi ssion to the th eater ) and it is determined by lot or 
chance, nccol'ding to some scheme held out to the public. what 
the party who pays the money is to linve fo r it , or whether he is 
to have anything, it is a lottery withi n the meaning of the statute." 

Chancy P<,rk La11d Go. ,·.,. 1-Cart, 104 Iowa, 592, at 596. 

This is a matter which should be first submjtted to the county 
attorney or other locAl prosecuting officers fot· atten tion . 

Yours truly, 
C. A. ROBBINS, 

Assistant At tON1ey General . 

1',REE PA .• ~Es-C1TY OPFICERS MAY NOT L AWFULLY AccEPT.-No 
officer, including members _of the city conncil. is perm itted to 
accept from any railway company operat in g within the city 
any free pass . 

F. DOYLE, Agent, 
Neoln, Iowa . 

April 5. 1912. 

DEAH Sm: Your letter of the 19th ultimo addres'*'d to the ai­
torney general has been referred to me for reply. 

Your qu estion bri efly stated is . whether or not a railway em­
p!oye, who i also the holder of a muni ipal offi ce, ca n make use 
of fr tran sporta t ion furnished by the r aj!way company employ­
ing him or other compan ies over whose lines he desires to tmvel. 

Code s11pplement sect ion 879-q provides: 

"No officer, inclnding members of the city conncil shall be 
interested. d ir ertly or indirectly in any contract or job of 
work or material or the profits thereof or ser vices to be fur­
nished or performed for the city or town. No such officer 
shall accept or receive, directly or indirectly, from any per-
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son. fi rm or corpornt ion oper11 1ing wi thin thP r.:-n id rily or 
towu. n11y railwa~·. inter-urbnn ra il wa .v. ~ll't>C"t r:1ilwn~·. gns 
works. wn te1· works. ·lectric li ghl or power p1 nn ts. telegraph 
line or telephone exch ange or otJ1 er bnsines...; usi ng a public 
fr:inrhise. nny Irank. free pass or ticket or ot·hcr sc ryi .-,e upou 
terms more f,wora hlc tlinn is granted to thr p11hli e J;?cnerAII:v , 
ex pl where. by fron hi.:.c ~rant"<'d by the muniei p:i )i ty to 
an:'· such person or corporation , an:'- offi cers or sa id mu nici­
pality urc •ranted su ch pri,;!egcs ns part of suc h fra1ich ise, 
and excr pt I.hat members of t.he police and fire ,lcpartmcnts of 
an:'· city nr town . hall be carri ed without ch n i)!'C' . .Any violn.· 
tion or the provision or t his scrtion shn.1 1 be a misdeme:inor." 

He.nee. your inqu i1·y must be answered in the negative. 

Yours trnl .r 1 

C. A. HOBBINS, 

Assistan t Attorney Genel'al. 

PRtZF. Frnt11·s.-ExhibiHon by photograph nr other means un· 
lawful. 

J\fR. W . .A. P ARKINS, 

Clearfield, Iowa. 

April 6, 1912. 

DEAR Sra: I am in recei pt of your communication of the 5th 
instant requesting to be advised as to whether members of a club 
may lawfully exhibit pictures of any prize figh t or glove con test. 

Section 4973 of the code provides that: 

"It shall be unlawful for any person, persons or corporation 
to exhibit in this state by means of the photograph, kineto­
graph, or any kindred device or machine, any picture of any 
prize fight, glove contest, or other match between men or 
anjmals, that is prohibited by the Jaws of .t.his state. " 

And section 4974 of the code provides that : 

" Any person, persons or c<1 rporation who shall grant, leaae, 
let or hire any theater, hall , room, building, roof-garden or 
park for the exhibition of pictures such as are prohibited by 
the preceding section shall be deemed guilty of a misdemeanor, 
and shall be pun ished by a fine of not less than fi ve hnndred 
doll&l'11 nor more than one thousand dollars, or by imprison-
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ment in the county jail not less than thirty days nor more 
than one y ear, or by both fine and imprisonment, in the dis­
cretion of the court.'' 

Section 4975 of the code prescribes a punishment of not le~ 
than fifty dollars nor more than one hundred dollars, or by impris­
onment in the couuty jail not more than thirty days, for any one 
aiding or assisting in making the exhibits. 

You will no~ice by the wording of the law that it does not say 
those w]10 exhihit for hir(~, or where an entrance fee is charged, 
hut t}rn1 th e prohibition is absolute. If it is det rimental to the 
morals of persons "·itnessiug pictures of a prize fight for hire , it is 
just as injurious for them to witness it without paying an en­
trance fee. 

Yours very t ruly, 
GEORGE CossoN, 
Attorney General. 

LAND CoN'rR,\C'l'S-·-ASSESSMENT AND TAXATION OF.-Land contracts 
which are not merely options to purchase but are binding on 
both t he seJler and purchaser are taxable, and one indebted 
on such ront.n1ct may deduct the amount of such indebtedness 
from his moneys and credits when being assessed_. 

A. RAY MAXW ELL, City SoUcitor, 
Corning, Iowa. 

April 6, 1912. 

DEAR Sm: Your L"tter of the 5th instant addressed to the at­
torney gen eral Jrns been referred to me for reply. 

Your quei;;tion briefly &-tated is, whether or not a citizen of a 
taxing district in Iowa being assessed on moneys and credits may 
deduct therefrom indebtedness owing on a land contract for land 
purchased in Canada. 

Code section 1311 provides, with reference to this . matter: 

' ' He will be entitled to deduct from the actual value there-
of the gross amount of all debts in good faith owimg by him," 

and there will not be found in this section anything which tends 
to limit the indebtedness to be deducted to indebtedness held with­
in the taxing district, or even within the state. 

Our supreme ·~onrt has held that land contract.a which were not 
merely options to purrhase, but which were mutually obligatory, 
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binding th e form E'r owner of the land to sell and the purchaser 
to pay .t11e agr eed purchase price, were credits within t lw meaning 
of the la" ·· and should be assessed to the vendor of tbe land. This 
being true. it n ecessarily follows that the siim(' contra ct wonld 
constitute an indebtedn ess owing by the purchaser. 

Clark vs . Horn , 122 Iowa, 375; 

Cross vs. Snakenb11rg, 126 Iowa, 336. 

The question here presented is, whether or not the indebtedness 
to be dedu cted is limited to that held by persons residing within 
th e taxing di strict, and I am inclined to think this question should 
be answered in the negative. It seems to me that a. little cl ear 
thinking will show it cnulc'l not be otherwise. For instance, on 
January 1st, 1912, I am indebted on a thousand dollar note due in 
five years held by a bank in my own taxing district. There will 
be no question but what I would have the right .to deduct such 
indebtedness from any assessment made against me on account 
of moneys and credits owned by me. By the time I am again 
assessed on my moneys and credits, this thousand dollar note owed 
by me has been transferred by the bank in my taxing district 
to a bank in Chicago. The indebtedness remains the same, but I 
would still he entitled to deduct it from my assessment in 1913, 
and by the next year when I am again assessed on my moneys and 
credits my note is still outstanding, but instead of being held by 
the bank in Chicago, is owned and held by a bank in Winnipeg. 
Certainly I would still be entitled to have the deduction made, 
for the indebtedness is still in good faith owing by me. If this 
were not the rule, a person being assessed on moneys and credits 
would be required ,to know, before being entitled to have the de­
duction made for indebtedness which he owes, and be able to show 
where his obligations are held. For aught that the person being 
assessed m~y know, the land contract to which you refer, while 
perhaps given to some person in Canada., may in fact be owned 
ans. held by some person in his own taxing district. 

· Yo;urs truly, 
c. A. ROBBINS, 

Assistant Attorney General. 
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INCOMPATIBLE 0FFICEs.-The offices of treasurer of the board of 
education and town clerk are not incompatible and may be 
held by the same person at the same time. 

April 6, 1912. 

CHAS. F. FISHER, Editor_. 
,vest Burlington, Iowa. 

DEAR Sm: Your letter of the 3rd instant addressed to the at­
torney general has been referred to me for reply. 

Your question briefly stated is, whether or not one person may 
hold the office of treasurer of the board of education and also 
the office of town clerk at the same time and draw compensation 
for his services in each office. 

The general rule is, that a person may perform the duties of 
and enjoy the emoluments of two offices at the same time unless 
the duties of the offices are incompatible. I can see no reason 
why the offices in question might be deemed incompatible, and 
hence believe that your inquiry should be answered in the affirm­
ative. 

Yours very truly, 
c. A. ROBBINS, 

Assistant Attorney General. 

PuBLIC OFFICE- ET,IGil3ILITY.-0ne who was a resident of South 
Dakota until January 1st is not ·eligible to the office of city 
assessor at an election held in March of the same year. He 
must be a resident of the state for six months. 

C. V. FoRl>, City Clerk, 
Coon Rapigs, Iowa. 

April 8, 1912. 

D.EAR SIR : 1 have yours of the 6th instant making further 
statement of the facts wit:b. refE:rence to th~ q~e~tion whicl!- yqµ 
submitted a few days ago, and your inquiry now is, whether or . 
not a person who was formerly a resident of this state, but later 
on acquired a residence in the state of South Dakota, and about 
January 1st of this year returned to this state and received votes 
for the office of assessor at the city election in March of this year 
is eligible to such office. 
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This question should be answered in the negative. Our su­
preme court has decide_d tl;i.at except where oth,erwise provided, 
no person except a qualified elector is eligible to an elective office. 

State vs. Van Beek, 87 Iowa, 569. 

The constitution of the state, section 1, article II, provides: 

'' Every male citizen of the United States of the age of 
twenty-one years who shall have been a resident of this state 
six rnonths next preceding the election in the county in which 
he claims his vote, sixty days, shall be entitled to vote at all 
elections which are now or hereafter may be authorized by 
law." 

Hence, it follows that such person would not be a qualified 
elector until after he had remained in this state for six months. 

Your next question is: "If he cannot qualify, can the defeated 
candidate hold the office?'' 

This question should be answered in the negative. 

Your remaining question is: "Should the city council appoint 
an assessor 7" 

This question should be answered in the affirmative. Code sup­
plement section 1272 provides with reference to filling vacancies 
in various offices, and the portion which would apply to the case 
in hand reads as follows : 

'' .And all other elective city offices, the council may ap­
point any qualified elector to fill such vacancy, who shall 
qualify in the same maU1'er as persons regularly elected to 
fill such offic.e and sha·u hold office until the qualification of 
the officer elected to fill such vacancy, who shall be elected at 
the next regular municipal election.'' 

Yours truly, 
C, A. RoBBINS, 

Assistant Attorney General. 
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JirCH\\'A y,-;_- Jt is a mi .·rJ crneanfn· to pl a re or lease an .\· hroken ~lass 
or g)ass bott)es, glassware or glass of any kind upo11 high­
ways , streets or alleys in su ch a mann er as to i11jure horses 
or vehicles. 

April 8, 1912. 
:.\JR. f'. E. Ku;v1m. 

Y P ll tnra , I riwa. 

D F:.\H ~·n '. Y ann, nf th,0 StJ1 ins1:rn1 n<lilres!-'f'd to th e ntt<H'rn,-:v 
general has been r eferred to m e for reply. 

_ Your question is:. " I s there any p enal ty on br eaking glass bot-
1 l ,,s i11 l 111 · r oall . s 11,,Ji ,is l1C'e 1· bottl es. '' e!P. . ~ 

This qu es tion should be answered in the affirmative. Chapter 
21.0 of the ads of th e th irty-th ird general assembly provides: 

"It shall b e unlawful for any person or perso11s, to place 
or l eave any broken glass, glass bottles, glassware, or glass 
of any kind in the high.ways, or. i.n the streets and all eys of 
m1y Pity or tmvn in such a manner as to interfer e with safe 
travel, or in such manner a s to injure horses or vehicles, 
while being used or driven on said streets, alleys and high­
ways.'' 

Prosecutions for violation of this chapter should be carried on 
by the county attorney, and I ha~;" no doubt that if you have the 
ev itlcncc of such violations he will b e glad to assist in such pros­
ecutions. 

The penalty is imposed by section 2 of this chapter and is from 
one to ten dollars for the first offense and from five t o twenty dol­
lars for subsequent offenses. 

Yours truly, 
C. A . ROBBINS, 

Assistant Attorney General. 

COT,J,EOES.-Endowment property exempt from taxation. 

I. F. MEYER, President. 
Ellsworth College, 

Iowa Falls, Iowa. 

April 9, 1912. 

DEAR Srn: Yours of the 5th instant addressed to the attorney 
general has been r eferred t o me for reply. 
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Your first question is: '' When did the statute exempting college 
endowment property from taxation go into effect in Iowa 7 '' 

This exemption was first provided for in chapter 54 of the 
acts of the thirty-second general assembly which became effective 
July 4, 1907. 

Your second question is : " When did the new tax law with 
reference to land held by colleges go into effect ?'' 

This provision is first found in chapter 61 of the acts of the 
thirty-fourth general assembly and became effectiv e July 4, 1911. 

Your next inquiry is, whether or not there is specifically any 
law to prevent an independent academy from r eceiving students 
from the country schools on the same conditions as they are re­
ceived by the high schools,-that is, whether their home district 
would be compelled to pay tuition to such academy the same as 
to high schools which they attend outside their home dist rict. 

Section 1 of chapter 146 of the acts of the thirty-fourth general 

assembly provides: 
"Any person of scl1ool age who is ~ resident of a sPhool 

<'Orporation noJ offering a fou1· year l11 g,l'. sc·.ho_ol Pour,;e _ and 
who has completed the <'Ou rse of study offered 111 snch sehool 
corporation shall be permitted to attend any Mg~1, _school that 
will receive him, provided the average cost. of tu1t1on alln':ed 
shall not exceed the average cost of tuition in t.he nearest hi gh 

school,'' etc. 
It would scarcely be contended that the term" any high school~· 

would be sufficiently elastic to include an academy. In f~ct, this 
department has construed this term "any high school" m. s_uch 
a way as to exclude the private high school from the prov1s10ns 
-of this chapter, and on the same theory and for a gr.eater reason, 
the words should not be held to include an academy. 
. You ask the further question : "Why should not the country 
student here at Iowa Falls elect to attend the Ellsworth_ college 
academy and have the district pay his tuition the same as it would 

if he attended the high school?" 
This inquiry is one that might well be put to the members o: 

the general assembly but until it has changed the languag~ o 
-chapter 146, the chap;er itself will stand in the way of such action. 

Yours truly, 
c. A. Ro.BBINS, 

Assistant Attorney General. 
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l~LECTJONS.-Can<lidat.P s-honlcl no t jndge his own eleetion~ 

April 9, 1912. 
1\fa. L .. :.\ . KOETIIE_. 

Sheffi eld , Iow<1. 

D E .In Sm : Yonrs of 1hc 8th instant addrr>ssecl to t he attorney 
general has been r eferred to me for reply. 

Your question briefly stated is, whether or not it is legal for a 
candidate for office to judge his own election, regardless of 
whether there is any fraud committed in connection with such 
election. 

It is not proper for a candidate for office to judge his own elec­
tion, and if timely objection has been made, his p lace should have 
been supplied by the appointment of some disinterested person. 
A failure to do this, however, would not render the entire elec­
tion illegal. 

Yours truly, 
c. A. ROBBINS , 

Assistant Attorney Genernl. 

ELECTIONs.- One dnly elected to office is en t itled to hold the same 
and his acts would be legal even though his nomination paper 
was not certified to. 

MR.. J. W . MEADOWS, 

Kellerton , Iowa. 

April 9, 1912. 

DEAR Srn: Yours of tJ1e 8th instant addressed to the attorney 
general has been referred to me for reply. 

Your question is: "Is an officer duly elected whose nomination 
papers are not certified t-o, and will his acts be binding?" 

In my judgment, this question should be answered in the af­
firmative. The last sentence of section 1087-a12 provides: 

'' The county auditor shall correct any errors or omissions 
in the names of candidates and any other errors brought to 
his knowledge before the printing of the ballots,' ' 

and where the nomination papers have been treated as sufficient 
and no objection made and t he name.; duly p rinted on the ballot, 
and where the €lection itself has been regular, I do not think 
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the mere failure to certify to a nomination paper would be suffi­
cient to affec t the validity of the election . 

Yours truly, 
C. A. ROBBINS, 

~ I ssisla nt .1lltor11 ey GencraJ .. 

P. S.-Since writing the foregoing, it has occurred to me that 
perhaps the case yon had in mind arose at your last city election 
and not in a case where the primary election law heretofore cited 
would apply. However, it would not cl1ange th e result, fo r under 
code section 1103, all objections or other questions arising in 
relation to certificates of nomination or nomination papers shall 
be fil ed (in case of cities) not less than eight days before the 
election and the objections heard and determined, as provided by 
this section, and if this was not done, the election would be legal, 
notwithstanding th e fact that the nomination paper was not prop-
erly certified. . 

Yours truly , 
C. A . R. 

B.\KK~.-'.l'hr words "savings bank" 0 1· "savings institut ion" 
;:liould not be used by any banking concern not incorp-orated 
::is r1 s;ivings bank. 

J . P. HEHTRR'l' , Comity .Attorney, 
Harlan, Iowa. 

April 9, 1912. 

D EAR Sm: Your letter of the 6th instant addressed to the at­
torney general has been referred to me for reply. 

You enclose an advertisement by a state bank headed, "A Sav­
ings Bnnk, '' which term also again appea.rs in the advert isement, 
and yon inquire whether or not such a publication is a violation 
of section 1859 of the code. 

The section to which you call attention provides: 

'' Any bank, banking association, private banker or person, 
not incorporated under the provisions of this chapter (sav­
ings bank chapter), who shall advertise, issue or circulate 
any card or other paper or exhibit any sign as a savings bank 
or savings institution • • • shall forfeit and pay one 
lrnndred dollars for each day the offense is continued, to be 

41 
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recov red io a suit bl'Ought in th e nam e of lbe state. by the 
coun ty attorney, of and for the use of the school fund of the 
county whe re su ch bank is located 1 and in addit ion theret o, 
shall be gu il ty of a misdemeanor for each da_v the sa me is 
done or eontinu ed. 11 

Hence, I am of the opin io n that your question should be an­
swered in the affirmative. 

Yours truly, 
C. A. Rona1 :<s, 

. l ssistant .4- Jtor11 ey n eueral. 

COUN 'I'\. 8l'PEllJ~TF.~f'E~T- 'POWElt OF ON A PPE.AL.- " ~he re au ap­
peal is taken to th e eounty superintendent he is not limited 
to affirming or reversing th e order appeal ed from but may 
render sueh decision as may"be just and equitable. 

April 10, 1912. 
FR~\ Nl { L. 'M AY, C01111ty Allnrnry . 

Lansing, Iowa. 

D E.\U .. rn : Yours ol' th e t h insta nt :1.cldressed .lo the attorn ey 
general has been referred to me for reply. 

You r qu est ion bri efly sta ted is . wh ether or not. when an ap­
peal is taken to th e county superintendent, he may try the case 
de novo and decide th e matter as seems in his judgment best , or 
whether he is rest 1·irted to either affirmin g or reversing the order 

appeal ed from. 

The answer to this inquiry is found in code section 2819, the 
lotter port of wh ich provides: 

'' At th e tim e fixed fo r the henring, he ( the count.v super­
inl endent ) shal l he11r testimony for either party. and he shall 
111 nke su<'h a .. eision ns nrn y he j ust an.d cqui.ta.ble. which shall 
be final , unl ess appealed from as hereinafter provided." 

Tt' hP w l'e limit ed to determining the qn estion of whether or 
not th ere was error in the order appealed from, there would be 
no necessity for his hearing testimony, and the statute exp_ressly 
authorizes him to make such decision as may be just and equitable. 

Yours truly, 
C. A. Roean,s, 

Assistant Ailoniey General . 

t 
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IJH.\Gta:-; . ; <tF Hu\lJS.- .\ n nntomobi le \·lub IIW? be C' rnployt~tl Lo tit'BK 

the public highways th e same as an indi viduol or firm . 

(;1-:0 . ~ . A\ t..LY:s- . Ca ... li i£r , 
Mount .Ayr, Iowa. 

April 12, 1912. 

DE.\H . ' rH: y ·ours of thC' 9th instan t nddl'es d to the :1ttor11cy 
general has been referred to m e for reply . 

Yom· inquiry briefly stated is, wh ether or not the townsh ip 
trustees migh t employ a road dragging club to drag the ro_nds. 

I see no Jegn l obj ection to this being done if the elu b is a legal 
en t ity . s uch as au in c·orpor::ited compa ny or a partners hip fi rm 
doing business under a firm name, and even if this be not true, 
th e conlrnet could be made with some representath•e of the club, 
and th en let the members of th e club nssist in doin g tl1 e work 
or in having it don e. 

Yours very truly, 
c. A . RoBBfNS, 

A ssisia11t A ttorn cy General. 

,r,u .. ,vE 'J' ,,x - lTow .\ r 1·on.T10:<En.-1'he millage tax eoll ecled on 
monr~·s nncl <' redits should he apport ioned among the vnrions 
fnnc.ls nrco nlinf! tn the ra te o f I vy fix ('d for the y ear fo11ow­
ing sw•h Jev.,·-

8A)J r . SM IT H. Cownt ,11 Altm·ney , 
\\"in1 erse t, Iowa . 

April 12, 1912. 

DE.,n . 'm: Yo111·s nf tl1 e 9th instan t nddrcssed lo the attorney 
!!enPra l Jrn s bern re ferred to me fo1· r·eply. 

1 0u r- a ll ntt ention lo se<·lion 4 of charter 98 of the nets of the 
lhirl)"-t hi rd general as emhly, also to section 1 o.f chapter 63 of 
the ne;::oo of the thirty-.fonrth genl'>r:il 11ssc·mhl y. You then mnkc 
the foll owing statement : 

· ' As the township clerk could not determine the propor­
tioria le amonn t of th C' mill rtge tax ns.sessed for the present year 
avai lable fo r ~he road fund nnti\" niter the levy is mode by 
th board in Sepl mber, I have advised lhe county auditor 
that in my j udgment the propert y road tax at the disposal 
of the road snperint endents in the townships working under 
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the old syslem this y<>ar " ·onlcl ha,·e to be ddel'min,,d without 
reference to thf' assessment for the present yrar en moneys 

and r-redits. 

" "We would be glad to have your opinion as to the const ruc­

tion to he phwed on t h Pse sta.tutes." 

I am inclined 1 o cm1Pnr with you in the a ch-ice given as set 
foi:th in said statemeut, but am not sure that I fully understand 
the r easoning by which the conC'lusion was reached. It SN'IllS there 
must have bePn some misapprehension of chapter 63, or you wol1ld 
not propound the following- question: 

'' Is the m illage tax to be apportioned among the several 
fu n ds so as to give the road tax its share of the same, and 

if so, how will it be done ?" 

"\\Th ile secfr:m 6 of chapter 63 makes the 1:haptet' applicable to 
the assessment made in the year 1911, yet by section 8 of the rnme 

chapter it is provi<led: 

'' The provisions of .t.his a ct as to the assessment a1~d taxa­
tion of mmieys and credi.ts other than moneyed capital and 
shares of stock of state, savings and national banks and loan 

l t t "es shall not apply to taxes levied for the a.nc rus · comp11n1 , 

year 1911. '' 

As the taxes are collected one year following the assessment, 
t her e would he no tax collected on the five mill basis during the 
year 1912, and th e first coJlection niade on tha.t basis woul~ be ~n 
the year 1913, and t he levy made by the board of supervisors m 
Se:ptember, 191 2. would furnish the basis for the apportionment 
of this fax among th e several funds in the year 1913. 

If under thr. el'roneous assumption that. the five mill tax applied 
on the assess-m ent for 1911, the tax has been or is being collected 
on that theory this year, then my suggestion would be that it be 
apportioned in nr P.orcla.nre with the levy made in September, 1911. 

Yours truly, 
c. A. ROBBINS, 

Ass·istant Attorney Ge1ieral. 

• 
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' 
l""TOXI C.\TJ~G LrQt:ORS·- COBPOIL\TW'.'\ S :'IL\ Y X oT ::;ELL.- .-\ eorpor-

ation ma~- iwt hold a permit. to se ll intoxicating liquors at 
re tail. 

~\pril 12, un2. 
I\fR. Vi'. ::'IT. Bmnm,L.\RD, 

Charl es City, Iowa. 

DEAR Srn: Yours of the 2nd instant addressed to the attorney 
general 1ias lwen rcft>rred to me for reply. 

Your question brie fly stated is, whether or not a member of a 
firm or stockholder in a corporation or an actual employe of the 
corporation may holrl a permit to sell intoxicating liquors. 

This question in all its phases should be answered in the nega­
tive. By chapter 143 of .the acts of the thirty-third general as­
sembly, the right to sell intoxicating liquors was restricted to quali­
fied electors, and our supreme court, in construing this section, 
held that a woman was not a qualified elector, and hence, could 
no.t. hold a permit. Following this decision, Judge DeGraff has 
held that neither member of a partnership firm had a right to have 
a permit to sell in toxicating liquors for and on behalf of the 
firm; also that an in corporated eompany had no rig.ht to be en­
gaged in the sale of intoxicating liquors. Lt follows that what 
the firm or corporation could not lawfully do it could not employ 
another to do for it, and hence, t11e employe would ·be excluded . 

Yours truly, 
0 . A. RoBBINS, 

Assistant Attorney Gen1wal. 

ScHoor. BUILDJNGs-CouNTY SnPERINTENDENT MusT APPROVE.-A 

school board is without power t-0 erect a school building with­
out having plans first approved by .the county superintendent. 

April 12: 1912. ' 
MR. P. H. v AN WYK, 

Hull, Iowa. 

DEAR Sm: Yours of the 9th instant add~essed to the attorney 
general has been referred to me for reply. 

Your question briefly stated iR, whether or not a school board 
may erect a school house without first having the plans approved 
by the county superintendent, or whether his recommendation with 
reference to the plans is simply to be taken as advisory. 
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The sect ion to whic-h you refer , Ko. 2779, provides with refer­
en c-e to the power of the school board as follows: 

'' It shall 110t erect a school l10use without first consulting 
with the connty superintendent as to the most approved plan 
for such building and srciwing his a,pproval of the plan sub­
mitted.'' 

This language seems t o he plain, and I am inclined to the view 
that the boar<l is without power to er ect a school house without 
first having th e plan approved by the county superintendent. 

Yours truly, 
C. A. RoBBINS, 

A.ssistant Attorney Gener·al. 

CITlES AND TowNs- -Powmis OF.-Cities have no power to donate 
or make concessions in favor of charitable institutions such 
as Y. M. C. A. in the matter of rates on water and light where 
plants are owned hy city_ 

April 12, 1912. 
MR. V.,T. :B . SEEI.IW, 

Mount Pleasant, Iowa. 

D EA R Srn: Your letter of the 30th ult. addressed to the at­
torney general has been referred to me for reply. 

Your question briefly stated is, whether or not a city council, 
where the ci ty owns the water p lant and the light plant, has 
authority to make concessions in favor of charitable institutions 
such as .the Y. M. C. A . in the matter of rates for water and 
Jig ht. 

I am inclined to think that this inquiry should be answered in 
the n.egative. Our supreme court has frequently held that cities 
and towns have only such powers as a.re expressly delegated or 
necessarily implied. In the case of Brockman vs. The City of 
C1·eston, 79 Iowa, 589, the city was enjoined from conveying cer­
tain property t o the county in consideration of the location of the 
county seat at that place. 'fhere are other cases where it has been 
held tha.t the city is without power to exempt manufacturing in­
stitutions from taxation, or to make them other concessions or in­
ducements in order to have them locate in a particular town. Our 
supreme court has held that ·where the city has power to fix the 
rates to be charged by public service corporations, they may 
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make a contract with sneh water rompan>· or li~ht compau~·. bv 
1he te rms of which. wat.er and light are to he furnished free ~ 
srhools or other iust.it.ut.ious. l11 d cp end:c nt District rs . LeMars 
Light ,t· Puu:c r Co 111 11n11y , 131 Town ., l!. and in the rourse of the 
opinion of that case, the supreme ronrt said: 

'' If the city were now attempting to establish the ra.te con­
tended for hy the appellant, there would be force in the ap­
pellee 's several points ( which were to the effect that it was 
unconstitutionnl to require the water company. to furnish the 
wa.ter and light free), but such is not the present case." 

Yours very truly, 

C. A. ROBBINS, 

Assistant Attorney General. 

CITIES AN D TowNs-PoWER 1'0 · GRANT FRANCHISES.-A city ·or 
town is without power to grant fran chises to a light and 
power company or the right to set poles in the street where 
su~h proposition has bPen voted down by the vo.ters of the 
r.i ty or town. 

C. V. FORD, City Clede, 
April 12, 1912. 

Coon Rapids, Iowa. 

DEAR Srn: Yours of the 9th instant addressed to the attorney 
general has been referr-e d to me for reply. 

You call at tention to the fact that at the ci-ty election the propo­
sition to grant a franchise to the Coon Rapids Light & Power 
Company was voted down, and then you propound -the following 
questions: 

"Can the town council grant th e Coon Rapids Light & 
Power Company ,the right to set poles and extend their lines 1 

"If any damage was done by said company, does it place 
the liability upon the town, where the company hasn't a 
franchise any more than before ?" 

With refer-ence to the first question, will say that code supple­
men t section 720 provides that "no such works or plants shall be 
authorized, established, erected, purchased, leased or sold or a 
franchise extended or renewed nuless a majority of the legal 
C'lectors voting thereon vote in favor of the same at a general or 
special election.'' 
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H ence, it follows that the council would have no right to permit 
an extension of th e lines after the proposition had been voted 
down. 

With r derence to yom· second qu estion , will sny that the cit? 
of Fort Dodge was held liabl e to a p erson who was injured b:7 
permit.ting an exhibition to take place in and over the st r eet in 
what was known as th e "Slide for life" case. and if the poles are 
negligently set in the street, I am in clined to th ink that the city 
might be liable whether there is or is not a franchise. On the 
other hirn d . if they are not n egligently p laced in the street, the 

c·ity wonld n11 t he liable, whether there was or was not n. franchise. 

Yours truly, 
c. A. RoBBINS, 

Assistant Attorney General. 

B URIAL AssoCJATIONs. - The busin ess of a burial association con­
ducted according to the by-laws of the Harrison Burial Asso­
ciation of Keokuk amoun ts to an insurance business and such 
concern should comply with the insurance laws of the state. 

HoN. ,JonN L. Br,EAKLY, 
A'U-ditor of State, 

State House. 

April 13, 1912. 

Sm: You ask whether or not the nature of the business such 
as is now being transacted by the Harrison Burial Association of 
Keokuk, Iowa, and the Fort Madison Mutual and Co-operative 
Burial Association of Fort Madison, Iowa, is such as to bring 
it within the provisions of the insurance laws of the state of 
Iowa. To determine this question, it is only necessary for us to 
decide whether or not the business of these associations is a form 
of insurance, for if it is, then in that event, they must comply with 
the requirements of our statutes before they can do business or 
exercise any authority or power in the state of Iowa. 

We have carefully examined the by-laws of the Fort Madison 
Mutual and Co-operative Burial Association and find that sec­
tion 2 there·of provides: 

'' This association is founded for the purpose of furnishing 
necessary funds for the burial of its members by voluntary 
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contributions of the other surviving members, as hereinafter 
provided. '' 

Section 9 of the same by-laws provides: 

"Every member of the association~ • • • shall be en­
titled, at bis or her death, to the sum of one hundred dollars 
from the treasury of the association for funeral and burial 
expenses, and said sum of one hundred dollars to be paid to 

· the association's undertaker for conducting said funeral and 
burial." 

Section 12 of the same by-laws provides: 

"The monthly assessments of twelve (12) cents collected 
from members over ten years of age shall be placed in the 
funeral benefit fund. The monthly assessment of seven (7) 
cents collected from members ten years of age and under 
shall be placed in the funeral benefit fund. • • •" 

It appears, therefore, from ~he by-laws that every member of 
the association is entitled to one hundred dollars at his or her 
death. It is true that this one hundred dollars is to be used for 
funeral and burial expenses, and is to be paid to the undertaker 
of the association, but it is our opinion that the contract is not on 

. this account any less an insurance contract. An examination of 
the d~fini tions of insurance wllich have been most frequently ap­
proved by the courts and writers satisfy us that the contracts of 
these associations clearly come within ·the definitions of insurance. 
Perhaps the one most frequently approved by the courts is that 
of Justic.e Gray in the case of Commonu,ealth vs. Wetherbee, 105 
Mas.c,., 149, which is as follows: 

'' A contract of insurance is an agreement by which one 
party for a consideration, which is usually paid in money, 
either in one sum or at different times during the continuation 
of the risk, promises to make a certain payment of money, on 
the destruction or injury of something in which the other 
party is interested. • • • • All that is requisite t o con­
stitute such a contract is the payment of the consideration by 
the one and .the promise of the other to pay the amount of the 
insurance upon the happening of injury to the subject by the 
contingency contemplated in the contract.'' 

Other definitions varying somewhat in language, but identical 
m substance with that of Justice Gray, may be found in the 
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<1piniuns of many of the state and fecler:-i l courts. Judge Beck 
o f th e Iowa supre me b (·n cli, speaking fo r the court in th e case of 
Stnfo t·.,. _\' ic/t f! l s, 78 [owa, i-1-~. cl c fincd insuran ce as, " An insti­
tuti1_1 n ,d1ic:l1 11 nd c1·ta kes t o pay a s 1un of money npon the deat h 
llf the insured, or a t a11 n1·Ji e r fix ed time, in considera t ion of pre­
in iums, a ssessments or payments made jn auy other way." 

It hn:;;; bc<'n cla iin erl that t hese associat ions had su crcssful ly 
r,sc·apcd the st a t n tory prr>Yisions r egulat ing insnrnnf'e in Iowa by 
nrnJ,i11g t li c insnra n r·c of 011 c lnrnclrecl dollars payabl e dit·er t to 
tlir! 11n,lcrh1kr·t· wh o hnri e<.l t h e i n,mre<l , but tl1is proposition is met 
1,.v .T11<l .rtc Coll ins in t he r·n.·e of State -i•s. Jfrarrl.,l !! !f, 92 K v\T. 
, .\l i1rn. ) 47:! , in wl ,i c:h h r ~nicl: 

" T f 11 c h cf'nnws di sa hh:cl . 1 IH· eomp:111y promises to do an 

:11,t of v,1] 11 f! to h i1n . If he fli es , t hf! prom isc is to do an aet. of 
vnl.ue t o his wi<.10\r m· t o hi s l1 0in;"; that is. nn act eqn ivalent 
1.o. and a c-t n :dly i11,·11lYin! .. !", 1l1 c paynwu t. of money. condition ed 
11 po1 1 t ht' <·essa1inn 1)f lnmn1 n li Fe· . 'rhc n·,11 (·h aracter of t his 
p1·0111isc, or of 1110 a<-t to he per.formed , c: nnnot he coneeal ed 
or 1•h an g-cd h:v tl1c 11s,• 01· ahscnec of worc1s in th e contract it­
SPlt ; and it is wholly i111nrnterial tha t no its fa ce this contr act 
rlrws no t .0xpressJ ~, pn rpnrt to l1e one of insurance, and t lrnt 
this word 110,vh c r·e nppcnrs in it. Its nat ure is to be deter ­
mined hy nn f•xnrnina t ion of _its- eonten ts, and not by the terms 
nsPcl. 'l.'lt P pel'fornrnncc of t hP eontract may he enforcrcl by 
I he hnl<l <'r in Pi1sr of cfo;:ahil ity. or by his widow or h eirs in 
tasr or hi s clN·casr . If it cloPs not come within the definition 
of nn imm1·:rn c-e contract, as found in se1:tion 8 (that is, if it 
is not an a~_Tr.cmen t hy wl1ieh on e party. for a consideration. 
p1·omiscs to pay mon ey or its eqnivalent , ur t o do some ac t of 
Yah1e to tl1 c assu red , npon t he destruction or injury of so 111 e­
tl1ing in wl1ieh the other part:v h as an interest), it involves 
t 11 <' pny11wnt of mon ey o r somr thi11 g else of value to the family 
or r Ppr0sPntnt ives of the hold t>r. con d itioned upon the con­
ti1111aur.t• or c•r·.s,at io1.1 of hn man life, a nd is covered by the 
<1 d in it.ioJJ fo und i.n src t-ion 6::!. It is an agr eement involving, 
and providing, in effect, for the indirect payment of money lt,v 
th e r elin1p1 ish ment of a d ebt; ancl there is no substantial d is­
t inr-tinn heh,,een su ch an agreem en t or obl igation and the o,· 
d inary life insu ra nce poli ey. Th e oblii:r:· '.ion in each case i~ 
1·ondit ioned upon the cessation of human life .. " 
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Sorne con t.encl that these organirntious arc hl' llCYl) \ 0 nt asS<wia­
tiuns . an d th:1t the certificat es of rnrrnhership r:1111101. be rq~arded 
as contracts of iusurnnce . The supr r nw cour t of Iowa h as nu­
s \\·ered this con tenti on in the r as,~ of JI cCon II ell 1,s. Iowa J.l-u tual 
A ·icl Associat ion, 7~ 10\rn. 7,-:,, , wher e the same rontcnt ion was 
lil' ing urged by the defendant company. The court said, page 760: 

'' But counsel for d efendant. insist that th e system of insur­
an ce to ·which the policy involved in this suit belongs is 'purely 
benevolent,' and, t her efor€, ou ght not to be subject to the 
legisla t ion applicable to other classes of insurance. We think 
the 'benevolence' in the case is purchased for , at least, a fair, 
if not a liberal. considera tion, and rests upon a contr act which 
must be r egar<led and enforced by the law as all other con­
tracts. It wiJl not do to recognize a rule which r equires courts 
to consider the purposes of contracts, or to be guided in their 
interpretation and the application of r emedies for enforcing 
them , by the benefits conferred upon the contracting parties, 
and the benevolent purposes they had in view when they as­
sumed the obligations of the contract." 

In the leading case of Stat-e vs. Merchants Exchange Mutual 
Benefit S(lciety, 72 Mo., 146, it was contended that defendant so­
ciety was a benevolent one and not an insurance company, but the 
com·t held that the contract was one of insurance, saying tl1at all 
insuran ce was originally based on the idea of benevolence; that 
the benevolence in this case does not flow from mere good will, 
but from legal oblic,ation · that its gifts are not bestowed without 
consideratio~, but depend' on mutual promises; that if defendants 
are exerci~;ng charity and benevolence by. means of contracts for 
the payment of money on t he death of a member, they are doing 

nn insurance business. 

See also: 

State 1,•s. Miller, 23 N . W .. (Iowa), 241; 

B erry vs. ](. T .. & M. L. I . Co., 46 F ed., 439; 

National Union vs. Marlow, 74 Fed., 775; 

Cr>,rnnwnwealth vs. ~' etherbee, 105 Mass., 14~; 

Jlolland vs. Order of Chosen F'riends, 54 N. J . Law, 490. 

The writer is satisfied afte r an examination of the authorities 
that t he contracts of these associations constitute insurance con-
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tracts, and that the associations themselves are insuranee orga.n­
izations. 

In view of tbe foregoing cnnclusion, it is not in appropriate to 
quote the foll owinq from the opi nion of Judge Beck, r endered m 
th e case of Sfote 1:s. Nichols, 78 low.:i, 747. He said: 

"If it be an insurance company,-- that is, an institution 
which uncfortakes to pay a sum of money upon the death of 
the assured , or at another fixed time, in consideration of pre­
miums, assessments or payments ma.de in any other wa.y, it must 
com ply with the r equirements of our st,a.tutes before it ca:n 
do business or exct"cise :my authority or power in ,the state." 

It is p erh aps unnecessary to say that only such risks as are 
recogni zed and nuthorized by <>ode sec tion 1709, as a.nwnded , can 
be written by insurance companies in the state of Iowa; also that 
under the provi s ions of section 1798-a of the 1907 supplement to 
the code, as amenned by chapter 18 of the acts of the thirty-fourth 
general assembly, life insuran ce asso<'iations, such as nre described 
in section 1284 of the 1907 supplement to the code, are no longer 
authorized to do hnsiness in tl1e state of Iowa. 

'l'h e foregoing opinion is the i·esult of an independent and 
1 horough examination of the authorities. and is in harmony with 
an opinion r endered 1\lfnrch 25th, 1910, by former Attorney General 
H. W . Byers, and also in harmony with the position taken by your 
d epartment. I have 18ubmitted the opinion to Attorney General 
Cosson and he concurs with me in the conclusion set forth her t'!i n. 

Respectfully, 
HENRY E. SAMPSON, 

Special Counsel. 

.JUSTI CE OF 'J'TJE PEACE.-Not entitled to office supplies. 

C. F. DAVIS, .l. P., 
Bloomfield, Iowa. 

April 18, 1912. 

DEAR Sm : Yours of the 8th instant addressed to the attorney 
general has been referred to me for reply. 

Your question is, whether or not, under code section 1073, a 
justice of the pea.r.c is a county officer in rnch a sense as to h<· 
entitled to have bis office rent, etc .. fur:·i< r d l? 11-r bonrd ,1r 
snpervirnrs . 
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While th e sPrtion to which yon reC,:,r stnt\'S that. t.l tl' ju,-( ice ·· s1rnll 
he a c-onuty officer . '' yet it is not fl11 ,·01111ty ofltc·ers who are thus 
sup]'lied. Code section 468 provides: 

"The board of snperYisors slrnll fnmi sh the rlr rk of the 
district court. sheriff. recorder. trensnrcr, a11dit.or, c.onnty at.­
ton;ey and c~nnty superintendent. with offil'CS at the count:,· 
sent. together with fn el , lights, hlanks, hooks and stationery 
11ccessnry find proper to enable them to discha.r~e the duties 
of their respective offices.'' 

Inns11rn r l1 flS justices are n ot included in this en11111 erntion , the 
legislRtiYl' i11te11t must lrnvP hern not to allow them this benefit. 

You rs truly, 
C. A .. ROBBINS, 

.Assistan t A.ttorney General . 

REGISTRATION rw VoTERs-·WHEN REQUIRED.-No registration of 
voters is required for primary election. 

A. B. lVI.11.xWELT,, City Clerk, 
Ames, Iowa. 

April 18, 1912. 

DEAR Srn: Yours of yesterday addressed to the at torney general 
has been referred to me for reply. 

Your question briefly stated is, whether or not registration of 
voters is required for the primary election t11e same as for general 

and city elect.ions. 

'rl1i.s inquir,v should be answered in the negative. 

Yours very truly, 
c. A. RoBBINS, 

Assistan:l Attorney General. 

°EMINENT DoMAIN--STATE MAY CONDEMN LANDS UNDER.-'rhe 

state may condemn additional lands for fair ground pul'poses 
under code supplement section 2024-d . 

TI nN. ExECUTTVE CouNClL, 

State House. 

April 19, 1912. 

01<:N'l'LEMEN: Yours of the 17th instant has been referred to 

111,• l'or reply. 
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You call attention to code section 2024 a11d to code supplement 
section 2024-d , and inquire whether either of these statutes pro­
vides- authority for the state obt.aining a good title to ·the p1·operty 
where the same is desired for the purpose of additions to the state 
fair grounds. . 

The first section to which you cail attention, 2024, provides: 

"Whenever, in the opinion of the governor, the public in­
terest requires the taking of any real estate for the making 
or construction of . any drains, sewers, yards, walls, buildings 
or otJ1er improve1:nents or conveniences for the use or benefit . 
of the penitentiaries, hospitals for the insane or other institu­
tions of the state, upon or across private property, the same 
proceedings may be had in the name of the state as provided 
in this chapter, and the proceedings shall be conducted by the 
county attorney of the county in which the land is situated, 
whenever directed by the governor, or he may appoint some 
other person for that purpose.'' 

Thus the question is presented as to whether or not the state 
fair grounds or the state agricultural society, for whose conven­
ience, use and benefit the property is desir.ed, is an "institution of 
the state." Our supreme court, in the case of Hern vs. The State 
~4gricitlt~wal Society, 91 Iowa, 97, made use of the following lan­
guage with reference to such society: 

'' It is a~ agency of the state; it exists for the sole purpose 
of promotmg the public interests in the business of agricul­
ture. Its public character more fully appears when we con­
i:iirlAr th Rt thP or~irnization is nrovided for by statut.e: that it 
has. no stockhol~ers; _that by law the president of each county 
,agricultural som.ety m the state, or their delegate therefrom 
duly authorized is made a member of the board of directors. 
that said board is required to make annual reports to th~ 
governor. 

' ' The society is an arm or agency of the state, organized 
for the promotion of the public good and for the advancement 
of the agricultural interests of the state." 

In the case of Dodge vs. W~lliam~, 5? N. W. Reporter, at page 
1107, the supreme court of W1sconsm, m passing upon the mean­
ing of the word "institution," said: 
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A prirnte f;r:hool or college may by eourtcs.v be ca lled an 
'institution' according to the .American .fashion of pl·oniot­
ing people and thing;:. by hrevet names. hut. in legal parlauce, 
fill institution implies fou ndation by linL enartrnent or pre­
:c:cription. One nu1~' opPn and cq11ip a priYflf e st· ]l()ol: he cfln­
not properly be said to institute it." 

Inasmueh as the state agricultural society ( now depart.ment of 
::igriculture) is provided for aud created by statute. it wonld seem 
to be clear that it is an institution of the st.11te ,vithin the mean­
ing of this section. 

Ho,wYer this mny bP. it wonld seem that the state. with rrfercnce 
to the matter in hand, would not be compelled to rest. its right on 
this section alone. for code supplement section 2024-d provides: 

"·whenever, in the opiuion of t he ex~cutive comwil of the 
sfate. public interr.st requires the taking of r eal estate ns a 
site for nny state building, or as additional grounds fo1· any 
rxist.ing state building. or for any other state purpose, the 
sta_te may tn ke and hold under its right of rminPnt. domain 
so much r eal estate as is necessary for the purpose for which 
the same is taken: and proceedings may lie inst.itutecl in tl1e 
name of t.he state of Iowa for the condemnation of such real 
esta te nuder the provisions of chapter four ( 4) of title ten 
(X) of the code, which proceedings shall be conducted by 
some person appointed by .tJ1e. governor of the state.'' 

From this section . it will be seen that the state is not limited 
to instan ces where the real estate is reqnired for the convenience 
or improve~ent of a state institution, but the language is, 

""Whenever, in the opinion of the executive council of tlie 
state, public iutel.'est requires the taking of real estate as a 
site for any state bnilding t) ~ ., or for any other state 
pur·pose, the state may take and bold, under its right of 
eminent domain, so much real estate as is necessury for the 
purpose for which the same is taken." 

The title to the state fair grounds is r.equired by law to be, and 
is, _in fact, in the name of the state, and as the lauds in this in­
stance are s"Ougbt for the purpose of an addition to such fair 
grounds, it would clearly be for a state purpose, within the mean­
ing of this section, and if any ·buildings are to be erected thereon, 
it would as clearly be a site for state buildings, within the mean-

ing of this section. 
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Hence, I am of the opinion that either of these sertions would 
furnish sufficient authority for the proposed action of the €Xecu­
tive council. 

Yours very truly, 
c. A. RoBBINS, 

Assistant Attorney Geneml. 

)fovrNG PICTURE Snows-- PROTECTION FROM FrnE.-There are no 
special provisions applicable to moving picture shows with 
reference to protection against danger from fire. The pro­
visions concerning fire escapes and exits from other build­
ings and theaters apply. 

ALEX. CRAWFORD, M. D., 
Mt. Vernon, Iowa. 

April 19, 1912. 

·DEAR Srn: Yours of the 14th instant addressed to the attorney 
g.eneral bas been referred to me for reply. 

Your question is: "Is there a state law providing for the pro­
tection of the public against danger from fire in buildings used 
for moving picture shows i '' 

The last general assembly had before it a measure especially 
designed to provide better fire protection in buildings of this kind, 
but this measure failed to pass. The state law now in force 
covering this question is found in code supplement sections 4999-
a.6 to 4999-a14 inclusive. The first section referred to provides: 

'' The owners, proprietors and lessees of all buildings, struc­
tures or enclosures of three or more stories in height, now 
constructed or hereafter to be erected, shall provide for and 
equip said buildings and structures with such protection 
against fire and means of escape from such buildings as shall 
hereafter be set forth in this bill.'' 

. Subdivision 3 of the following section covers '' buildings, used 
as opera houses, theatres or public halls, _of a s-eating capacity ex­
ceeding three hundred ( 300)," and in the following section i·t is 
provided that buildings in this class "shall be p·rovided with at 
least one of the above described outside stairways, or such a num­
Ler of exits or such a number of above described stairways as may 
be determined by the chief of fire department, or the mayor of each 
city or town where no such chief of fire departm~mt exists.'' You 

I 
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are r eforrt>d to this ~ectinu for tl1 e chara r t,' t' of Olllsicle stairways 
mentioned. 

In all probability. your case is not m the three story buildin~ 
class and possibly the seating r apacity does not. exceed 300, in 
either of which event, this statute would not apply. in which event 
the situation would be limited to such regulation as ;'i'our city 
might provide under the autl1ority of code section 711 which pro­
vides: 

"They (cities and towns) shall have power to make regula­
tions against danger from accidents by fire or el€ctrical ap­
paratus, to establish fire limits, to prohihit within sud1 limits 
the erection of any building or addition thereto, unless the 
outer walls be made of brick, iron, stone, mortar or other 
non-combustible material, with fire proof roofs, and to pro­
vide for the removal of any structure erected contrary to such 
prohibition," 

and under the following section: 

'' to require the construction of fire escapes to buildings, and 
to regulate and control same.'' 

Yours very truly, 
c. A. RoBBINS, 

Assistant Attorney General. 

SPECIAL AssESSMENTs...'.--COLI..ECTION OF-POWER OF BOARD OF Su­
PERVISORS.-The board of supervisors have no power to instruct 
the county treasurer to make special assessments without col­
lecting the charge of three-fourths of one p.er cent of such 
collections. 

J. P. HERTERT, 0011.nty ,ittorney, 
Harlan, Iowa. 

April 19, 1912. 

DEAR Sm: Yours of the 13th instant addressed to the attorney 
general has been referred to me for reply. 

Your question, as stated by you, is: 

'' Can the board of supervisors instruct the county treas­
urer to make collect.ion of a special assessment with making 
the charg.e of %. of one per cent of the money so collected 7" 
42 
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I as<rurn e t hat th e word " with" in the above question was m­
tended to r ead " withont." and with this understanding, I think 
the inquiry shou ld he answered in tbe negative. 

"\Yi t h r efer<m<'.e to th e last part of your letter, I am enclosing 
:voil an Pxtrn r·t from a lett er writt en County Attor1H' Y (} ihson on 
the :-:rd insta n t coverin g th e sa1ne qu rstion. 

Yours t rnl?, 
c. A. ROBBI NS, 

Assista11 t At.torn ey General. 

ScrrooL (~ HOI J:',;DS - PENCES St l'tROUNDING-DISTRJCT To lVIAINTAIN. 

- It. i:a; th e duty of the school b oard to maintain all, not simply 
half, of t he f ences betwre.n t h e schoQI ho11Se site and the cul­
tiva ted or improved lands of the adjoining owner, and where 
th e owner hris the adjoining lands fenred hog tight the school 
liu rise fe nce must nlso be hog tight. 

::\'IR_ A.. E. OLSON' 

Burnside, Iowa. 

April 20, 1912. 

DEAR Srn : Yours of April 18th addressed to the attorney 
general hns been referr ed to m e for reply. 

Yon r question hri efly stated is, whether or not the school district 
is r equired to fence with woven wire the school house lot where 
th e adjoining farm land is so fenced. 

Cod e supplement section 27 45-a provides: 

'' It sh all be the duty of all fioards of school directors in 
school distl·icts where the school house site joins the cultivated 
01· 1'mprovecl lands of another, to build and maintain a lawful 
fe nce between said site and cultivated or improved land." 

H ence, it is clea r that -the burden is on the school district to 
build all, and not. s imply. half of the fence, between the school 
lot and such lands. 

By chapter 138 of the acts of the thirty-third general assembiy, . 
n lawful fen ce is defined and may be constructed in numerous 
ways of rail s , boards, wire, ete. Then comes the following: 

'' i>r.ovidecl however that all partition fences may be made 
. ti g11t by the party desiring i t , and when his portion is so com­

pleted, and secur.efy fastened to good substantial" posts set 
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:firnily in the ground. not more than twenty (20 ) feet apa rt. 
th e adjoining property owner shall construct his portion of 
the adjoining fence , in a like tight mann er, same to be secure­
ly fastened to good substantial posts set firmly in the ground, 
not more than twenty (20) feet apart. All t ight parti tion 
fences shall consist of no less than twenty-four (24) inches 
of substantial woven wire on tlie bottom.' ' 

Then follow provisions wi th reference to the number of wires 
on top, also other provisions allowing different widths of woven 
wire and tl1e correspondingly greater number of barb wires on t-0p. 

Hence, I am of the opinion that it is the duty of the school 
district, not only to build tlie entire portion of the lawful fence, 
but also to make the entire portion between the school lot and the 
cultivated or improved lands of another tight in some one of the 
several ways mentioned in chapter 138. They would not be re­
quired, however, to use the same width of woven wi re, but might 
use any one of tho several widths provided for in this section. 

Yours very truly, 
C. A. RoBBINS, 

Assistant Attorn~ General. 

HIGHWAYS-CHANGE OF PLAN.-The petition required by section 1 
of chapter 98, acts of the thirty-third general -assembly author­
izing a return to the subdistrict plan need only be signed by 
sixty-five per cent of the vpters who voted at the last preceding 
election and who still reside in the district. 

INCOMPATIBLE 0FFICES.-Township trustees may not act as drag­
ging superintendents. 

C. B. CLOVIS, Cminty Attorney, 
Atlantic, Iowa.. 

April 22, 1912. 

DEAR SIR: Yours of the 2d ins'tant addressed to the attorney 
general has been referred to me for reply. 

You call attention to chapter 98 of the acts of the thirty-third 
general assemblY,', and you then state: '' Over a year ago one town­
ship · in county returned to the subdistrict plan without the petition 
provided for and no superintendents were elected,'' and you then 
propound the following question : 
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"}fay the trnstees appo in t road super i n tendents to work the 
r oads until superintendents ca n he elected ? ' ' 

I am inclined to think that the following language contained in 
section 1 of th C' act t o whic:h yon r efer: '' ,vhen a written petition 
is presented to them, f'igned hy a t l enst sixty-five per cent of the 
\·o i-ers cf: :-;nch township r es iding ou tsid e of in co rporated towns who 
vote d at t!Le l nst preced ing gen eral elcc:t ion ," is a n ecessary pre­
requisite r equired to authorize th e board t o c1rnn ge to the sub­
distri ct plan. ~rncl that. hence, th e Mtion tnken over a year ago 
without sn ch p1~titinn is void, and it would be the duty of the to1Y11-
ship t rustees to direct th r. exp eml itnre of the rDacl f unds and labor. 
rn· th ey might let by contract to the lowest responsible bidder any 
part or all of th e work on the roncls for tlie current year , as pro 
vided by cod e su pplement section 1533. 

State v.:. York, ]31 Iowa , 635. 

Yonr second question is : "I.f t hey may appoint such supervisor, 
must he be a re;:;i dent of the county?" 

The same section , 1533 . provides : "or may appoint not to ex­
c· eed four superintendents of roads, to oversee, subject to the direc­
tion of :the board , all or any p art of the work." As no qualifications 
a r e required, and as th e office is an appointive. one under this section , 
inst.ea rl of. an elective one under section 1532-a as amended, such 
appoin tee n eed not be a resident of' the county. 

Y our third f[uestion is : "In case the trustees employ a road 
supervisor as a.hove, may such appoin tee employ a man who resides 
0utsidC' of the county to perform all 'the labor of road supervisod" 

In my judgm ent , this inquiry should be answered in the affirm­
ntive. 

Your fourth question is: "May the three township trustees act 
ns and perform the duties of dragging superintendent if they make 
no charge for their work? '' 

Mr. Lee of this department has rendered an opm1on to the 
effect that there would be a conflict in the duties of the two offices, 
aud while t.he offer to p erform the service without pay would avoid 
the effect of the decision in the case of State vs. York above cited, 
yet this would not do away with the conflict referred to. (See 
pagC' 7 of enclosed pamphlet.) Hence, I am of the opinion that 
this interrogatory should he answered in the negative. 
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Your fift.h and last i11t.r r1·oga101·y is as follo,rs: '' Is it 11 ee1' s.<in ry 
that the snbdraggers empl oyed to d ra!! thP roa ds undt' l' a superin­
tendent of dragging shnll r eside in th e tmn1ship, or cYen in the 
county1'' 

This question should be ans\\·ered in t he neg a live. 

Yours venr t ruly, 
c. A. R()BBJNS, 

A ssistant Attorney Genera/ .. 

VETERINARY Su RGEONs.-Grad1rnting after r egistration may adver­
tise as such . 

A. M. WRIGHT, v . s., 
Emmetsburg, Iowa. 

.April 23, 1912. 

DEAR Sm: Yours of the 20th insfant addressed to th e attorney 
general has been ref.erred to me for r eply, on account of his being 
absent from the city. 

Your question bri efly stated is, whetlrnr or not a. vetr.ri111u·ian who 
is registered as such nnd as a non-graduate, and who, after being 
r .egistered, is duly graduated, may advertise as a graduate vet­
ermarian. 

I am inclined to think that this question should be answered in 
Uw affirmative. There is no distinction known to the law between 
WJn-graduatrs and graduates, except that the graduate is .entitled, 
tmder section 2538-c of the supplement to the code, t.o be r egistered 
npo:n presentation of his diploma duly verified, and if, when such 
ciiplom::t is r eceived. the. party is already registered, there wonld 
he nr, necrssity for another registration in my judgment. 

Y oi.lrs truly, 
c. A. ROBBINS, 

Assistant Attorney (l p11n· ·1l . 
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'I'oY P1sT0Ls-'l\n.- RE,·or.vERs-C.,Ps Co~nAIXIKG DYN,nnTE­

BLANK CARTRWGEs.-Fire cracl<.€rs more than three-fourths 
inch in diameter and fiv e inches iu len gth may not be sold 
excep t fol' minin g purposes or for clanger signals ·or other 
ne(·essary uses. 

E. v.r. ConunN & SoN, 
Waterloo, Imm. 

April 23 , 1912. 

GENTLDTEN : Yon rs of the 22d instant addressed to the attorney 
general asking for the la w with referen ce to t h e nse of blank 
cartridges, has been ref<>rred to me for reply. 

Th e law governing this matter is found in code supplement sec­
tion S028-p, and r eads as follows: 

"No person shall nse, sell , offer for sale or keep for sale 
within this state any toy pistols, toy r evolvers, caps containing 
dynami te, hlank cartridges for toy revolvers or toy pistols, 
or fire cr ackers more than five inches in length and more than 
three-fourths of an inch in diameter; providing caps con­
taining dynami:fe may be used, kept for sale or sold when 
needed for mining purposes or for danger signals, or for other 
necessary uses.'' 

Yours very truly, 
c. A. RoBBINS, 

..{ssistant A.t ,torne,y General. 

A UTO:M OBJLES-TAX ,\TTON OF UNREGISTERED. 

K E. En,, HETT, County Aud-ito1·, 
Independence, Iowa. 

April 25, 1912. 

DEAR SIR: Yours · of the 15th instant addressed to the attorney 
general has been referred to me for reply. 

Your qnest.ion is, whet.her or not a dealer who carried over two 
automobiles was properly assessed with such machines as merchan­
dise in view of the fact that he had a dealer's certificate of regis­
tration and duplicate number plates, and in view of the further 
fact that when sold the purchaser will have to pay the state license 
which you say will make a double assessment. 

This department has n1led that two methods are open to th€ 
dealer: He may either list his entire stock on hand as merchandise. 
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:H· hr 1m1~· regisll't· eac h iudiYidnal rn11(·hi 1w. in whi, ·h l'Hnt. he 
'.\'O U]d n ot ncerl tlw d (· ,ilt·1· ·s liL' l' llS C. Hy rcg·ist<>r in~ t'flch ind ivi1l11 al 
111:w hinc, he could, \\·hen l.10 se ll s tlw 111;ll·hi nL'. 1 ra11sf1·r 1 he ec 1·t iti ­

(· atl' ni' r cg is tT:1tio11 h.,· tlt r· p;1ym c11t of a (>n c doll ar fl'1' . ;incl 1he 
a11w11n1. of this l'l'f!i, t1·a tio 11 il' L' IH· ,·ould nLltl 1n 1' lw priL·e ol' th e 
ma1·h in r . 

The1·,, a 1·c man ,v i1.1sta11e ps \\·here clonh lc taxa t ion occ urs. but in 
,·lt c ea.,c supposed hy ~·m1. 1111lL·s ;:; the d cal L' l' is taxed with the 
p1·,~p,:rt~·. it mi1,d11'. L'i:i('iljlL' l' lltil'el~·. f .. r lie 11wy 1wt s,·11 th ,· 111a, ·l1i 1w 
.lu r in g th e· ycm·. 

Yours tru ly, 
· C. 1\. HonuiNs, 

Assi.-ta11t .·lii orn cy Gf' ncra l. 

:::;oLmERs ' ExE~ll'TJU:'i:-' - 8 1·1·:c1.11. .. \ :-::s1::;:;s :1n: ;..;Ts.- 'l'li c property of 
a soldier is liable for speL, inl asscssn1t,nts levi ed for payment 
of loca l impr nvP!llC'l.l ts even thongh ot.h erwi ~c cxcmpL 

MR . '\V. I-I. ]V[cCuNE, 

500 Dewitt St. , 
Clinton, Iowa. 

Apri l 25, 1912. 

DEAR Sm: Yon rs of the 15th insta11t add 1·essed to the attorney 
general has heen l'efer red to me for r eply. 

Your question briefly stated is. whether or not your house and 
lot in t he city of Clinton is liahle for spec:ial nssessments levied for 
sewer and other improvem rnls in view of the fac:t that you ar.e a 
soldier and the property is otherwise exem pt from taxation. 

Thi;:; department has ruled tha t the soldi er·;:;' .exempti on laws do 
not apply to spe,·ial asi,,essm ents levi rd for the payment of locfLI 
improve111t•nts. H ence, it foJJ o,vs thnt. your inqniry must he an­
swered in the affirmat ive. 

Yours truly, 
c. A. ROBBINS, 

Assista1it Attorney Genera-l. 
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PoLICE'.\1E1' 's PE~:-10~.-The amount of policemen ·s peusion is one­
half the amount o.f his salary at the date of his retirement. 

:'IIR .. J01u, W. LAWLER, 
April 25, 1912. 

S ecretary Police ancl Pire Commission, 
Dubuque, Iowa. 

DEAH Sm: Yours of th e 15th instant addressed to the 
general has been referred to me for reply. 

attorney 

Your questions are: 

'' First. In the event of his not being appointed chief by 
the present mayor-\; successor, would he he entitled to position 
on the force 1 

"Second. W oul cl his two years' servi ce as chief be con­
sidered as part of the five consecutive years which must be 
his final record before being entitled to a pension? 

"Third. If so, would his pension be one-half his salary as 
chief or of the salary he now earns?" 

Yom' first question should be answered in the negative; the sec­
ond in the affirmative. 

. With reference to your third question, the amount of the pen­
s10n would be one-half of his salary at the date of his retirement: 
See sec tion 5, chapter 62, acts of the thirty-third general assembly. 

Yours truly, 

c. A. RoBBINS, 

Assistant At.torney General. 

\VE[GHTS AND MEASU RES.-/ l.)USl1e] of potato . t f . t 
c-i. es COllSlS s O SIX y 

pounds. 

)IR. BEHN,\RD B. -JON ES, 

l\1Ason City, Iowa. 

April 25, 1912. 

DK\R Sm: Yours of the 23d instant addressed to the attorney 
genera 1 has been referred to me for reply. 

Your question briefly stated involves the 1neaning of th t 
" b J l " r e erm 

us 1e us ~pp 1ed to potatoes, and while this matter is a private 
one upon which this department would not be author· d t · . . . 1ze o g1ve 
a.n op1mon. I mav call your attention t·o th · · f d . ~ . . e provisions o co e 

. sectwn 30] ::>, wl1ich reads as follows: 

r 
I 

I 

r 
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· ' .-\Jl Ct ,ntr,1..t :-: lit"·1·, ·11 l"tt- r 1: rn,l,, ,riihin this s1at, · for work to 
be clon e. or for ,rn~·thi11g lo l," Sl)]d 0 1· ll el iYcrcd. by weight 
or measure. shall be tnl, C'n and ronsl rHcd aeeording- to tJ1e 
standards of weigb1 and nwasnre lw rt•h)· ;1.doptrd as the :-Urnd­
ard of this state.,. 

and to rode supplemen t s,~r tion 30.lG whid1 r rn cl s as fnl!O\rs: 

'' A bushel of the r espcl"ti Ye art ides hereinafter mention"d 
will mean the arnonnt of weight in this sec·tion specified: • • • 
Potatoes .. . .. . .. . ..... 60 pmmcls." 

Hence, it follo,rs that where potatoes a.re bought by the bushel 
the purchaser is entitled to 60 pounds and is not required to accept 
potatoes by 1peasure rather thnn by weight. 

Yours truly, 
c. A. R-OBBINS, 

A.ssis t11 nt A t,tornetJ/ General. 

BRIDGES AND CuLVERTs-CoNS'l'RlJCTION OF BY COUNTIES AND TOWN­

SHIPS DISCUSSED. 

HON. A. L. AMES, 

Traer, Iowa. 

April 25, HH2. 

DEAR Sm: I have, {!Xamined the index of opinions given out by 
this department and fail to find any that is in conflict with the 
views set forth in your letter of the 30th ultimo. 

With reference to the distinction between a bridge and a culvert, 
I call your attention to the following: 

'' A bridge denotes a structure of wood, iron, brick, or stone, 
ordinarily erected over a river, creek, pond or lake, or over a 
ravin e. railroad, canal or other obstruction in the highway, so 
as . to make .a continuous roadway and afford to travel,ers a 
convenient passageway from one bank to the other. A culvert 
for draining s1irf ace water is not a bridge." 

Ca,rroll Coiinty Comm.issi01uw.~ vs. Baily , 122 Incl. , 46. 

A culvert is defined by Worrester as an arched pas~age or drain 
for water beneath a l'.Oad, canal or railway. 

The word "culvert" in its ordinary and common meaning, is a 
waterw"ay or water passage, whether of wood or stone, square or 
arched .. 
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0 11 .-;ler 1·.s. U. ,f· 0 ., 60 } Id .. 358. 

u . \ r·ulvrrr is :1 11 1t !'rh"d nn d Po,·er('d d n1 in running ac·ross 
:111d unrlcr the 1on<l t c:irry !he s11rfare water arross from 
one sieie In the tl1 Pr Clf thr road . ,, 

li"rncr,lka rs. Comm ou (' () un6 1 of St . ,Joe, 73 '.\lich., ::!22 . 

From tl1 esc ;1 11 tho1· ities T am nf if hc opin ion th at the word " cul. 
vert. " ns used in th e Town statu tes , should he confi ned to those 
wn1 Cl'Wfi ys Pot1sl.1·ucted under th e highwny w hiPl l :11·e. des igned for 
the pui-po~r of (·nl'J'y ing off urfar" wnter. as di stin guish d from 
1-1t rn r· l,ures bn ilt ncross streams. ravin es . 1·n ilroad trn cks or other ob­
su·uctioni, . and that the mere size of th e waterway should not alone 
determi ne whcthe t it be a culvert or a bridge. 

'\X' ith reference to the authority of the townshi p t rustees to build 
cuh·er ts. you will notice that subd ivision J. of sect ion 1528 of the 
code supplement p1·ovid s: 

II A t the Apri l meetin g ~ai,1 trustees shall determine the 
rate of property tax to be Je ,·icd for th e succeeding year for 
roads, bridgcs 1 g uide 1,oarcls, plows1 scrnpcrs, tools and mn· 
i:hirwry adnpt d to the co nsfru. ti.on and repair of roads and 
for th payment of any ind ebted ness p reviously jncurr d for 
1·ond pu rposes ancl l vy I li e srune." 

.~s a culve,·t is eo nstructed u nder and is pructicall y a part of the 
road . t he p ow~r to construct the same might be included in the 
word "constrnet ion ' ' as nsecl in th is section . H owever, th e substi · 
tute ennct;cd fo r this paragraph and found in section 8 of chapter 
24 of the Orirty-fourth general assembly eli mfoates the word "con­
struction 11 and insel'I S the word culverts." so as to make the sec. 
tion rend: 

" The rate of property tax to be levied fo r the succeed ing 
ycru· fo r th e repai r of the l'Oads, culverts nod br idges and fo r 
;.,'l.1icle boards, plows, s ·raprrs, road dre gs. tools and machi nery 
ad,q,ted to the r epair of the roads, culverts and bridges. " 

By section 2 of the same chapter , wh ich becomes paragraph 24 
of code SUPJ lemeo t section 422. it is prov ided witb reference to t he 
powers of the boar d of supervisors . as follows : " To employ a 
competent person ,Yho sha ll perform all of the duties now belong­
ing to the offi ce of county su rveyor and who may be employed by 
them (comity supen-isors) for the purpose of making gener al speCJ ­
fi ations fo r t he gradi ng, r epa iring and bnil di ng of roads,' bridges 
and culverts." 
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Jt wi ll b" seen th at this srdion is not clcai.· in thn t it is unce rtain 
whether the repnirinl!' aud build inf! of rCl nds. brid~rs nn d cub·erts 
is to be cl C1 ne by the coun ty bonrd or sim ply the speci fi eat i n fur· 
ni shed hv the boru·d in order that the repa ir l' f the roods and cul­
verts mi ~ht be proper!.,· l1o1) e by the trustees. 

Whi le T ha,·e no doubt that the int ent of the legislature was to 
\·lia n"e the division of work. the line of di\' isinn is not very clearl y 
establ ish ed by these St>etirms. 

Yours very truly, 
c. A. R OBBIKS, 

Assista?Jt Attorney General. 

A U TO:\tnu11 .~ - 0PERAT I N OF ,r[TllOUT A N u 1rnER PL.\TE.- The 
owner of an nn tomobi le who has appli ed for registration may · 
operate same under a dupl icn1 e of the dealer

1
s number for a. 

per iod of fifteen days only after taki ng possession of th e same. 

O. A. HA1-n1.,No, Cow1ty A.tlo,·npy, 
Spencer, Town . 

April 25 . l912. 

DEAR Sm: Your Jett r of the 19th instant addressed to the 
attorney general hns been referred to me for r eply. 

Your question briefl y stated is, whether 01· not the purchaser of 
an automobile may be allowed to operate the same without the 
regu la tion number plate and without a duplicate dealer 's nu~ber 
plate describ d in section 15 of chapter 72 of the acts of t he.th1rty­
J'ourth general a embl,v and with merely a pasteboard bearmg the 

registration number of th e denier. 

Section 15 of th is chapter provides: "Upon the sale of n motor 
vehicle by a manu[o turer or dealer, t he vendce shall be a~Jowed 
to operate the same npon the public highways .for n period . of 
fift e&n dnys affer taking possession thereof, prov1ded that durmg 
such period the motor vehicle shall have attached thereto n placard 
bearing the registration number of the manufa cturer or dealer_ un· 
der which it might preYiously bave been operated ; and provided 
further. that t he app lication for regist ra tion shall be· made by m~ 
or otherwise before such vehicle sball be so used. " R enee, it 
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follows that tlie 11hon inquiry should be answered 1n the affirm­
ative. 

Yom·s truly, 

C. A. RoBBINS, 

Assista1it Attorney General. 

Eu;c·~·r,m Bo.urns- How CoxsnTC'I'ED.-Eleetion boards shall con­
sist of three .i ndg€s and hro clerks, not more than two judges 
nor more than one cl,~rk shall belong to th e s11me political party. 

MR. C.\RY 0. ANDREW , 
April ~5, 1912. 

Gram! River, Iowa. 

DEAR Srtt: Yours of the 15th instant addressed to the attorney 
genera.I has been ref erred to me for reply. 

_ Yoi~ call ntt<>nt-ion to the fnct that there is hut one f (Y 

cmrt rn (' cl R"· ' . vo m,.., pre-
• ·t ,rau . n~r township of yonr county, and that two of the 

ti us:ees are r rpnbh cans an<l one a democrat, and to the fact that 
th e county board n11med a demorrat to art as J·udge at th . 
·md l l · . e primary 
' . genc'.·:i c :rhons to be l1 eld this year. and you inquire wh.ether 
or not this art1on of the board is legal. 

I am _inclined to think your inquiry shol1ld be ans,vered in the 
affirmatl\·"t' Code scctio11 1093 ·a · · , prov1 es: 

'_' Election boards shall consist of three judges and two clerks. 
not more than two judges and not more than one clerk shall 
belong- to the same political party,'' . 

so. in the r·ase ref.erred to, the hoard as now. constituted would h 
t,~o uemol'rats and one repu hlican whereas "f h . ave 
made J d ' , 1 no e ange had been 
Whi ' ~ ie~·e woul have been two republicans and one democrat 

le it ,~ould n0t have been necessarv for the board to m k . 
change, imd they might legally have ieft the tw . b . a e any 
o.ne democ~at to act as electio~ judges, yet the~e oisr;ou l licans ~nd 
twn to th r1r naming a democrat in place of one egal o_bJec­
so long as not more tlian t . . d of the republicans 
party. "o Ju ges are from the same political 

Yours truly, 

0. A. RoBBINS 

Assi'stant Attorney Gene;al. 

L11 ,·.1 1. )lILK l :,.;:-:1 ' 1·:cT1> 1,,-..-Tli,• fo,,,l a11d da iry nllllllli,;,- j,.nc·r may 
appoint local milk inspt'd<H"S i11 L'iti e;; h.1Yillg tt ·n tl1n11sa11d 
inhabitants. 

l\fn. \\'. B. B .\RNEY , 

Dafry and Food Commissionet·, 
City. 

,\ ,,ril :!ti, l!ll:!. 

DEAR SIR: Yours of the 8th instant add ressed to Jhe attorney 
general ha!':; been referred to me for r eply. 

Your first question is. whether or not the dairy commissiont' l' 
has authority to make an appointment of a loral inspector in f'ities 
having less than 10,000 population. 

I am inC'li1wd to think t h11 t this question shonld be answered in 
the affirmative. While code section 2524 provides: 

"The commissioner nrny appoint ::q::rcnts in any city having 
ovrr 10.000 inhahit1rnts to coll ect from ea<'h dealer, not more 
than fonr tim es ear.h month, samplrs of milk offered for sn1e 
therein.''. 

yet by sect ion 2 of chaptei· 174. acts of the thirty-fonrtli genr rnl 
assembly, it is further provided: ' 

"He ( dairy commissionrr) m11y. with the approval of the 
executive council, appoint such a.~sistcunts as he may deem neees­
sary who may exercise th e powers now provided by law in the 
case of milk inspedors, together with those conferred by this 
act. and •they shall perform such duties as may be assigned to 
t hem by the state dairy and food commissioner.'' 

so that it would appear that the commissioner, with the approval 
of the executive council, might 11ppoint agents or nssistRnts in eiti es 
of less than 10,000 population. 

Your sero.n<l questi on is with reference to the power of c..:ity 
and town co1.mci ls with referrnce to milk inspection. 

In the case of Bea,· 1,s. City of Ceda1· Ravicls, 147 Iowa, 341., it 
was held that neither the statutes then in force nor the rules of the 
state board of health furnish ed any authority, either express or 
by implication, for a city to adopt an ordimmce requiring that 
<lealers in .milk and cream procure a license, or that they be re­
quired to have their dairies or dairy cattle inspected, and the en­
forcement of the ordinance of the city in that case was enjoined 
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by the court 011 the ground that the same was Yoid for want of 
power in the C'ity to enact the same. 

I know of no suhsequent st::itute that would confer the power 
\\"hich was hel d to be lacking in that case. 

.I am endosin.f! n cl11pli catc of this letter in order that you may 
mnil a e:ory to :.\fr. R . . J. .foJmston of Humboldt. 

Yours very truly, 
c. A . ROBBINS, 

Assista.-11t A.ttorney General. 

LAKES ,\Ko ST,ITE vVA'l'EHs.-Buildings, dancing pavilions and the 
like rn,iy not be placed upon the lakes or other public waters 
of tlw state or upon the shores U1ereof between high and low 
"·nter mark agaiust the objection of the state. 

'i~{II,EY S. R.~NRIN. Lawyer, 
lVT a son CH.y, Iowa. 

April 27, 1912. 

DEAR Sm: Your question , as statPd by you, is: "Can a build­
ing be placed on state property, that is on the shore of a lake or 
out in the water, when the same is placed permanently during the 
open season ?'' · 

You also cnll attention to an opinion rendered by Attor1rny 
General Byers with reference to what is known as the Whitaker 
Darn.: ing Pavilion at Cl_enr Lake, which you say was removed on 
Hcr.ount of this rnling. 

Onr supreme court, in the case of Sta.te vs. Jones, 143 fov;,a, at 
409, made use of the following language: · 

" It is enough to dispose of the case at bar to decide, as 
we do, that the state has such an interest in Goose Lake as 
will support an action to r estrain defendants who are with­
ou t title. from clntining J he waters therefro~ or otherwise 
e.1:ercisimg proprietary control over the same.', ' 

l~Jence, .I am of tlw opinion that the bui lding such as you de­
scribe_ could not be erected against the objection of the state. 
Wh ether or not others might have any legal ground of objection, 
I am unable to state. I have given the matter considerable in-

r 

' 

6il 

·,: estigntinn ,lllri 1,a,·L· h,·,,-. n nnahlr· t,, 1i nd an.1· a11th,wi1 i,,~ t l11·,1winµ­

a11r li!-'ht 011 this q111 ' s t i,111. 
Y 0 \ll'S 1 r11l.,·. 

C. _\_ T~mrn1i--s, 

..1.~si,da11t .·11/ tl l"!l r y Gc11o·al. 

PRil\URY °ELECTIONs-Ar.,l'HABET[C \L T,ISTS-i\.\)lF.S 1·0. BE 1"1CLll [WD. 

.April 29, 191:2. 

Fn.1:--:K vYisE, Depu t!I Conn I !f A ·11rl itor, 
Conncil Bh1ffs. Town . 

D L \R Sm: I lrnve at hand y our letter of rrcent clatr in which 

yon ask the fol]o\ring qnest iou: 

" Under scrtion 1087-117 in mnking 11lrhabetieal lists to be 
fumished election hoards for th e primary election. is making 
1111 alph11beticAl list of tlwse who voted at tl1 e last prereding 
pr imary election sufficient , or should the list inrlude the 
names of thos.e who voted at any pl'eceding p rimary election~" 

I believe the statute only contemplates tlrnt the auditor should 
furnish th e cl e1·ks with a list of names of those who participated in 
the Inst pre r.e c1ing primary, as there is no pTovisi.on 'in th e law f~r 
revising the voting lists in each preeinct, and the only burden this 
method imposes is upon the voter who participated in the 1908 
primaries, but who did not vote in the 1910, and all that is neces­
sary for him to do to procure a ballot is to call for his party ballot 
the. same as it was neressary for him to do in .the first primary 

.in which he participatRd. 
Yours very truly, 

JOHN FI,ETCHER, 

A.~sistant Attorney Gener·al. 

Pm :MARY ELECTJONS.-Political party define cl. 

CouN'rY ATTORNEY W. H. ,VINEGAR, 

Perry, Iowa. 

May 2, 1912. 

DE.\R Sm: I am in receipt of your communication of the 27th 
ultimo in which you express doubt as to the right of a candidate 
to cause his name to he placed upon tlie primary ballot consider­
ing that Ms political party ci:tst" less than two per cent of the 
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WJt t: ,· a"t for goYC' rno1· in th a t partie11Iar snhdiYisi on at the fa st 
prN·r·rl;ng gcnr·1·al ek:r:ti on . 

Th e r·,· r.J.r to this qu estion won kl be determin ed as t o wh POier 
r,r not. th r, 11nrt ir·ul nr pa rty cast at least two p er <'ent for gnn ' r nor 
at th f! last prr•rrcling general r lert ion of th e tot11l Yot e cast at 
;;a id r·kr;t im1. 

I arn advised by th fl sc,·retary of sta te that the &wialist party 
did •·ast at least two pei· cent of 111 c to tal \'Oi"e enst for governor 
at t l1e last prer eding election. 

Cnnstrning- section 1087-al. sec tion 1087-a.3 of the supplement 
to the 0ode. 1007. :mcl s.ection 1098 of the code, I think it is clearly 
th f' lrgislntive intent. th at wh er e a par ty casts th e two per cent 
for .!!'.overnor at, th e las t preceding el ect ion , tlrnt then, and in that 
,~ven I. it is not necessar y in order for a. candid at e to have his 
narn 1: placed npou the primary ballot that his party should have 
<'fi st two p.er c·r!nt in any partieulfl r subdivision of the state. 

Yours very truly, 
GEORGE CossoN, 
At"to1·ney Geneml. 

J 1R.L\I.\H 1· ELECTIONS.-Hepresentn tive not county officer. 

i\JR .. Jo11 N A. Hum,1N, 
F a irfield, Iowa. 

May 3, 1912. 

DE.\R Sm: I am in r e<'eipt of your communication of the 29th 
ultimo ndvising tllat Mr. Lamson. who is a candidate for representa­
tive in the legislature, failed to file his nomination papers in the 
offi<'e of' t he secretary of state as by law provided. You request 
t.o he ndvised as to whether these papers may be filed in t11 e county 
au d itor 's office, or what can be done to p ermit him to get his name 
upon th e ballot . 

:n my opinion the filing of the nomination papers in any county 
ofhce would be of nbsolut ely 110 avail. · 

S rC"t.ion 1087-alO provides among other things that: 

" No l.'a ndidat.e for nomination for an elective state office or 
member of 1:l1 e general assembly, shall have his name pri~ted 
upon th e official primary ballot of his party unless at least 
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f ort ;v d ays pri nr to srn· h p rimary Pl ,· l' ! inn a norn iHa t i,:,11 p a p,-·r 
shall h aY1' b t'en fi led in hi s bclrnlf in t.h,· nt'ti r c of 11! 1~ ~C\' rctary 

of s t a t e." 

It is clear that a r epr•' SClltatin' i ,- n ot in ,·l H, lNl 111 ih r t Prm 

' ' count:-,, officer. ' ' 

Scd io 11 10S 7-a] 9 in provicli ng fo r t h e ca nn1ss hy tl1 c boar,1 o f 
supcn · iso r s after th e p rimary. prnYid es in part that: 

" S n .-.h canYass nnd f'C rtifica t e slrnl1 lw fiu a l a s to all candi­
d a t es for n nmina1'ion to any elediYe couuty office.'' et<'. 

B l!t t h is d oes not ine1nr1e a r r ph' sentativ€ for th e evid ent r eason 
that seetiou 10S7-a 20 provid es thnt tli e hoard of r mffa ssers shall 
mak e r-i sepata te a bstra ct of th P ca nv ass as to senators. :ind r epre­
sentatiYes in t h e gen eral assembl y . toge t.h Pr witli other stn te. clis-
1rict nnd fed eral .offi ees: and section 1087-1122 provides thnt. t he 
canvnss and ce r t ificate of t he sta t e board ;;;-hall he final as to all 
eandicl nt cs 1rnmecl in sf'rti on 1087-1120,. whi c·h in clncles a r epre-

• sentat i'.'f' in th e: gen eral assembly. 

~\ r 1nrnt~r offif'e as ckAn ed in "\Vorcls & Phrases is h eld to in ch1 cl e 
an offi cer whosP du t ies nrc confined to the county. and a s tate offi cer 
is hel d tn in <' lnd e those whose dntiPs ron cern the state at ]argf> or 
th e g- r1wral pn hli c. 

\ Vith r eferen ce t o the right1 t o secu re pasters I could not give 
you an officia l opinion as offieial opinion::; can on ly be given to state 
c1 epal'trn Pnts and hranches of the g en eral assembly. You should 
also b e~r in min d that the can va ss is made by the state board of 
r anvRssrr s 11 11 d the:-,' woul d n ot b e legally compelled to r equ est an 
opinion from this office ; howevf'r. I may say to y ou th at tl1e sec r e­
tary of s t nt e. wh o is a m emhr r of th e state board of canvassers, has 
already given a n op inion to th e e ffeet that past ers could be used. 
If nsed. Jrnwever. they must b e p laced upon t h e ballot by the voter 
himself a nd th e X must be mnrk ed in t lie sqnnre after the pnster 
is placed npon the h allot all(l nfter th e voter enters th e booth. 
Tha t. however. woul d b e but little trouble. A srna1l paster could 
be used with t h e man 's name a nd a square to t h e left of his name, 
and each man could b e instruc trrl how to use tlie same. Of course 
any one can writ e in the nam e of anoth er if h e is not satisfied with 
the nam es printerl on the offi cial ha11ot. 

4a 
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I !'egret very much the oversight but of r:onrse ther,~ is nothing 
111ore tlrnt I can do for yon except ,th ese sugg-cst1n11s. 

S• ·pE1{VJSORS.-- How nominated. 

?lfo. ,J. W . HOSPERS, 

Orange City, Iowa. 

Yours very truly, 
GEORGE CossoN, 
A tforne-y General. 

)fay 4. 1912. 

DEAR Sm: I am in receipt of y'our communication of the 3d in­
stant requesting an opinion as to whether· it is necessary for a candi­
date for R member of the board of supervisors, in a county where 
the county is divided into supervisor districts. to file nomination 
papers in. th e office of the county auditor; or whether an affidavit 
as preS<lribed by section 1087-alO is sufiicient, and advising 1;hat 
in some counties they are filing such nomination papers, whereas 
in others th ey are not. 

It is not at Ril surprising that the law is being construed two 
different ways .for the l'eason that there are two conflicting provi­
si ons -in th e sect.ion. A member of the board of supervisors, even 
if elected from n supervisor district, is a rounty officer because 
his ,lnties pertain to the county. See the rnses cited in Words & 
Phrases under 1:,he title "County officer." 

Th e section , however, also contains the provision that "a candi­
rlnte for an office to be filled by the voters of a subdivision of a 
ronnty" etc .. "shnll . not be required to file any nomination paper 
or papers," and farth er on provides that "each and every candi­
date slrnll file an affidavit stating that he is eligible to the office 
for whicl:1 he is a candidate. '' 

A candidate .for a member of the board of supervisors when the 
·1•01mty is divided into supervisor districts is undoubtedly a candi-
1i11te for an office to be filled by t11e voters of a subdivision of a 
c·onnty. Inasmuch then as there are two conflicting provisions, 
perbapi,;: the latter provision ought to govern; however this may be, 
u construction should not be pla~d upon the act which would tend 
to disqualify a large number of candidates in view of these con­
flicting provisions, and therefore I should say that a candidate 
would, if he complied with either provision, be entitled to have 
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his 1rn.1nc ph1 cl''d upon th e ball ot. a lth ough it might ht• t he sa fr 1· 
thing for 2:1 11y l: m1didat e to ,;i re:ulnte a 11nmiua t it•ll pape1· inasnnwh 
as he is t o be propo ·ly consider ed an el eetive coun ly offiePr. 

Yours very trnly. 
GEORGE CossoN . 
Attorney Ge·nrraf . . 

PRI:\L\HY E1JE UTIUC' S. - ,Vhc n cnnYe11tion nrn.y nominat e. 

May 9, 1912. 
MR. G. P. LINVILLE, 

Cedar Rapids. Iowa. 

DEAR Sm: I am in receipt of your communication of the 4th 
instant submitting the f]nesti on as to whether a county convention 
can make nomination only in the event that a candidate received 
at least ten per centum of the whole number of votes cast for 
governor at the last general election on the party ticket with which 
he affiliates, which would result in limiting the county convention 
t.o acting only in such cases where a candidate for county office 
r eceived ten per centum of the whole number of votes cast in the 
county for governor on his part.y ticket, as before stated, but failed 
to receive the highest number of votes for that office and at least 
thirty-five per centum of all the votes cast for , such office by his 
political party; and directing my attention to that part of chapter 
·59, acts of the tl1irty-'fourth general assembly, which reads as 
follows: 

'' Provided. howeYer, that no candidat€ whrn,e name is not 
printed on t11e official ballot but receiv.es less than ten per 
centum of the whole number of votes cast in the county for 
governor on the party ticket with which he affiliates at the last 
general election shall be declared to have been nominated to 
any such office. '' 

and also that part of se<'tioii 1087-a24,- as amended, which reads as 
follows: 

'' V &cancies occurring in nominations made in the primnry 
election before the holding of the county, district or state con­
vention. shall he filled by the county convention if the office 

_in which the vacancy in nomination occurs is to be filled by the 
voters of the county;'' etc. 
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It is ce t"tain that a vacancy occ 1uTing in a nomi nation made in 
the p rimary election is something different than a vacancy ex-ist1:ng 
n t a.n<l bcfo1·e the holding of a county conYention. 

Slat e ex rel 1-'mtl vs. Secr cla1'JJ of State, 141 Iowa, 196. 

Were~ i t not that se"t ion 1087-a?S in defin in g the duties of the 
county convr ntion provid1•s in part that: 

"The sa id eonnty convention shall make nominations of can­
didates for th e party for any offi ce to be fi lled by the voters of 
a c·o unty when no candidate for such office has been nominated 
at tlie 1~rcecdin g prirnar~· election, by reason of the failure of 
any ca udidat e for any sueh office to receive thirty-five per 
centn 111 of all votes cast by such party therefor, as shown by 
the canvass of the returns provided for in section 19 of this 

act," 

and t hat it is also provided in said section that : 

"But in no case shall the county convention make a nomina-
1 ion for an office for which 110 person w11s voted for in the 
primary elrction of such party, exc.ept for judges of the su-
1wrior and district courts." • 

I should say tha t a county coove~tion had 110 authority to make 
a nomination at all unless soine one had previously been nominated 
:rnd a va c11ncy thereafter occurred before the holding of the county 
conventi on because, strictly speaking, a vacancy cannot occur in 
a nominati on mad e in the primary election unless a nomination 
was actually made in the primary election. The language, however, 
must be r1"ncl in connection with the whole primary act, and while 
it was undoubtedly the intention of the general asSBmbly to pre­
v.e~11t\, 11RJi.tJr~1t "0QJlY,PJ1Jjm1fb11nit lplli~ "SlJilmitt&"'b f?..'lJ111 'Ilill~n.ig-' ''UJ.ifg­
inal" nomi nations, it was the intention of the general assembly to 
permit co11v,entions to nominate in the event that candidates had 
beeu voted for at the primary but had failed to receive thirty-five 
per ceutmn of all the votes cast by the party,. because such was 
expressly provirled in the primary act. In view then of this pro­
vision, viz.: that th <' county convention could make nominations in 
the event that a candid11te was voted for but did not receive thirty­
five per ccntum of all the votes cast by l1is party for such office, 
and in view of the language of section 1087-a.24 heretofore quoted, 
nnd the decision in the case of Pratt vs. S ecretary of State, supra, I 
,on of the opinion that a county convention cannot make a no)Ili-
1,atio11 to fill a vacancy unless some one is voted for at the primary 
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fo r t he office in q uestion, but that if some one is rnted fo r nt th e 
primar:v fo r the office in question. bu t fa il s of nomination because 
no o:.1e r eceived th e h ighest rmmber of Yotes and also r eceives tbirty­
five per centum of all votes cast by his party for such office. tha t 
then and in that ev€nt, the county convt'ntion has autborit.y to 
make a nomination to fill said vacancy even though the candidate 
fails to r eceive ten per cent of the total number of votes for gov­
ernor at the last general election by his party. 

'Nhat is her e stated with r eference to county conventions would 
likewise be true with r eference to district an d state conventions. 
I have previously given nn opinion to the effect that the ten per 
cent requirement in section l087-a19 does not apply to a member 
of t he house of r epresentatives nor to a state senator in a sena­
torial district composed of one coun ty, for the r eason tha t n either 
a member of the house of r epresentatives nor a st,ate· senator in a 
senatorial district composed of on e county is an elective county 
officer in the sense in which fl1e phrase is used in section 1087-al9. 

Yours very truly, 

TAXATION-LODGE PROPER'l'Y-\VHEN EXEMPT. 

1\l[R. J . c. STOUP, 

Inwood, Iowa. 

GEORGE CossoN, 

.4- ttorney General. 

May 10, 1912. 

D EAR Srn: Yours of the 9th instant addressed to the attorney 
general has been r eferred to me for r eply. 

Your first question briefly stated is whether or not shares of 
building and loan stock owned by I. 0. 0. F . lodge is ex.empt from 
taxaiion. 

Code . supplement section 1304, paragraph 2, provides that the 
following classes of property are not to be taxed: '' Grounds and 
buildings belonging to benevolent institutions and societies devoted 
solely to the appropriate object of these institutions; • • • • 
moneys and credits belonging exclusively to such institutions and 
devoted solely to sustaining them, but not exceeding in amount or 
income the amount prescribed by their charters or articles of in­
corporation.'' . 
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Assuming that your lodge is a benevolent institution, the shm:es 
of stock would come within the definition of moneys and credits 
and should not be assessed. 

Your second question is : "Is building and loan stock taxable?" 

This question should be answered in the affirmative. See code 
section 1326. 

Your third question is: "What is the penalty, if any, for run­
ning an auto on last year's license 1 '' 

This penalty is provided by section 22 of chapter 72 of the acts 
of the thirtv-fourth general assembly which reads as follows: 

'' The violation of any of the provisions of sections from 
three to fifteen both inclusive of this act shall constitute a 
misdemc>anor punishable by a fin e not exceeding fifty dollars. " 

Yours truly, 
c. A. RoBBINS, 

Assistant Attorney Gener(J)l. 

REsmENCE-LEGAr.,---How ACQUIRED AND LosT. 

May 10, · 1912. 
MR. F. T. HANSEN, 

Forest City, Iowa. 

DEAR Sm: I am in receipt of your communication of the 6th 
imrt. advising that you arc a candidate for the office of superin­
tendent of schools of Winnebago county; that W innebago county 
has always been your home; that you . were, however, temporarily 
absent for some months while you were superintendent of schools 
of Emmet county; that you are again living in Winnebago county, 
·and that you have not at any time abandoned or intended to aban­
don Winne,bago county as your legal residence. You request an 
opinion in view of these facts as to whether you . can properly con­
sider Winnebago eounty-your legal residence. 

If Winnebago county was your home and you have never in fa.ct 
or intentionally obtained a new legal residence nor abandoned your 
residence in Winnebago county, the mere fact that you were away 
from there for some months, or even a year, would not result in 
depriving you of your legal residence in Winnebago county. 

V.1iere one has a legal residence and does not actually intend to 
or in fact acquire a new residence by voting and exercising the · 
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rights of citizE-uship else~\"l.1ere. he may reta.iu his old r e,;idence. 
This is coJJsta n tl:v being done by m en holding political office au d 
who ar e living at the count.'· seat or state capital and votin,g at 
their old lwmes a lthough they may haYe their fami lies with tl~em. 

Yours very truly, 

GEORGE COSSON, 

Atforney General. 

PRIMARY Er£CTION:S-Tnrn OP Fn,rxa PAPERS-How COMPUTED. 

l\fn. E . J. RIEGEL, 
May 10, 1912. 

County Auditor Lyon Cou-nt-y, 
Rock Rapids, Iowa. 

. DEAR SIR: I am in receipt of your communication of t he 4th 
inst. advising that a candidate for county office presented affidavit 
and nomination papers for filing in your office at 4 :30 P. M. Satur­
day . . You request. to be advised as to whether you can properly 
fil e the. paper or, m other words, whether th ere was thirty days 
before the time of filing and the holding of the primary on ,June 3d. 

The Jaw does not reeognize parts of days in the absence of some 
si:ecific_ requirement. Para.graph 23, section 48 of the code, ·which 
gives direction for construing our statute provides that: 

"In e:omputing time, the first day shall be- excluded and the 
last day ~ncluded, unless the last falls on Sunday, in which 
case . the time prescribed shall be extended so as to include the 
whole of the followin g Monday." 

1'bat being true . a · filin g on Saturday was a filing thirty days 
before the primary and, as before stated, the particular hour is of 
no consequence. When the statute provides "clear" days or 

80 
many days betw.een, then the day of filing and the day in question 
must be excluded but otherwise the first day is excluded and the 
last day in-duded in counting the time. 

Yours very truly, 

GEORGE CossoN, 

Attorney General. 
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PRIMARY ELEC'rIONS-ALPHABETICAL LISTS-ARRANGEMENT OF. 
May 10, 1912. 

Mn. Rm,s McLAUGHLIN, 
Missouri Valley, Iowa. 

D E.\R Srn: Your letter of the 4th instant addressed to the attor­
ney general has been referred to me for r eply. 

Your question briefly stated is, whether or not, in _placing the 
names upon the ballot in alphabetical order as reqmred by the 
statute, the name of McLaughlin should precede or follow the name 

of Murrny. 

'rliere seems to be no uniform practice with reference !o this 
matter. For instance: The Iowa Telephone Company m the 
preparation of ,their directory in this city have placed all na~ies 
commencing with Mc before any of tbe other names commencing 
with the letter M, while the dockets in tbe office ·Of the clerk of :he 
supreme court and the audi tor of state have all names commencing 

. with Mc following all the other names commencing with the letter 
M. whereas in the office of the secretary of state the names com­
m:ncing wi~h Mc immediately follow names commencing with the. 
letters Ma and precede the na.m es commeneing with the letters Mad. 
It would seem that different blan kbook manufacturers have had 
different ideas with reference to which should take precedence, and 
hence the Jack of uniformity. I am inclined to the view, however, 
that a strict compliance with the law would require that a na:11e 
commencing with Mc should immediately follow nam.es c01mnencmg 
with the letters :Ma, am1 tha.t in reality :Mc is the equivalent of Mac, 
and that, wliether it is such equivalent or not, in any event the 
name of McLaughlin should precede the name of Murray. 

Yours truly, 
. c. .A. ROBBINS, 

A.ssistant A.ttorney General. 

INTOXICATING LIQUORS.-Dispeusing of to club members illegal. 

MR. T. R. Pmc1', 
207 East 5th St., 

Muscatine, Iowa. 

May 16, 1912. 

DEAR .Sm: Yours of the 13th ult . addressed to the attorney gen­
(.~ral has been referred to me for reply. 

REPORT OF ATTORNEY-GENERAL 681 

Your question briefly stated is whether or not the dispensing of 
liquors among the members of a social club is contrai·y to law where 
each club member furnishes his own liquor and the same is kept in 
a locker, but the custodian of the building dispenses the same to 
the member by punching a ticket corresponding to the amount of 
I iquor dispensed and receiving a compensat ion for services. 

In my j 11dgment this question should be answered in the affirm­
ative. It was held by our supreme court in the case of Sta.te vs. 
Mercer, 32 Iowa , 405, _that a person who acts as the agent or em­
ploye of a social cluh to keep and deal out its liquors to members 
purchasing and p resenting tickets may be indicted and punished 
for a violation of the prohibitory liquor law. 

See also Camtri'.l vs. Sainer, 59 Iowa, at page 27; 

23 Cyc., page 205. 
Yours truly, 

c. A. ROBBINS, 
Assistant Attorney General . 

PAVING-ASSESSING CosT TO RAILWAY.-A railway is chargeable 
with its share of cost of paving adjacent to property. 

A. H. BIERKAMP, Cashier, 
Durant Savings Bank, 

Durant, Iowa. 

May 20, 1912. 

DEAR Srn: Yours of the 17th instant addressed to the attorney 
general has been refe~red to me for reply. 

Your question briefly stated is, whether or not a city or town 
may properly assess one-half the expense of paving a street to a 
railway company where the company owns one-half of the street. 

The property owned by the railway company is properly charge: 
able with its share of the cost,-not necessarily an equal division, 
but·according to actual benefits received by the property. See M. 
&; St. L. Ry. Co. vs. Lindquist, 119 Iowa, at 146. This rule, how­
ever, ~ems to apply only where the fee title of the adjacent prop­
erty is in the railway company. See page 148 of the same opinion. 

It was held by a divided court in the case of C., R. I. & P. Ry. Co. 
vs . . City of Ottumwa, 112 Iowa, 300, that where the title was not 
owned by the railway company, but it simply had a right of way 
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or easement o.-er the land, that such right of way or easement was 
not liable to such special assessment. 

Yours truly, 
c. A. RoBBINS, 

A.ssista.nt Attorney General. 

PRI1>-l.ARY-PUBT,ICATJON OF PROCLAMATION.-'l'he law only requires 
that notice be published in one newspaper. 

E. S. MoRCOMBE, P·ubl-isher, 
Storm Lake, Iowa. 

May 21, 1912. 

DEAR Srn: Yours of the 20th instant addressed to the attorney 
general has been referred to me for reply. 

Your question br:ief1y stated is, whether or not the primary elec­
tion proclamation must be published in two newspapers. 

The answer to this question caUs for the construction of code 
supplement section 1087-a12, which provides : 

"Such auditor shall forthwith publish a proclamation of the 
time of holding the primary election. • • • Such notice . 
,,hall be published once each week for two consecutive weeks 
before the primary election, in not to exceed two newspapers 
of general circulation in the county. One of such newspapers 
shall represent the political party which cast the largest vote in 
such county at the last preceding general election, and the 
other, ·if any, shall represent the political party which cast 
the next largest vote in such county at such general ~lection. '' 

In my opinion this language makes it mandatory that the notice 
be publishr.d in one newspaper representing the dominant political 
party, and that, while it is perfectly proper to publish said notice 
in the serond newspaper representing the next largest party, as 
shown by the vote, yet the publiration in the see·ond newspaper is 
at the option of the auditor rather than being a mandatory req~ire­
ment. 

. Yours truly, 
c. A. RoBBINS, 

Assistant Attorney General. 

REPORT OF ATTORKEY-GENERAL 683 

C01;.NTY 0.PFICERS-CH.\ .K(;E OF SALAH~ DLiRIKG 'l'ERM OP 0FF'ICE.­

Supervisors have no authority to raise or lower salary during 
an officer ' o; term. 

0. "\V. WITHAM, Co1inty .llttorney, 
Greenfield, Iowa. 

l\ray 22, 1912. 

DEAR Srn: Your two letters of the 15th instant addressed to the 
attorney general have been referred to me for reply. 

In one letter you propound the question as to whether or not it 
is within the power of the board of supervisors of the county to 
raise, lower or change the salary of a county officer during his term 
of office, and you call attention to the Whitaker case reported in 
81 Iowa, 527. 

The doctrine of this case is still the law, and hence, it follows 
that this question must be answered in the negative. , 

In the other letter you propound the following question: 

"Have the voters residing in Walnut township outside the 
corporate limits of that p ortion of the town of Casey, located 
in Adair County, a right to have a polling place outside said 
corporate limits 'I And if so, would the polling place have to be 
designated by the board of supervisors 1 '' 

Code section 1090, as amended by chapter 70 of the acts of the 
thirty-third general assembly, provides: 

"Each township, or in case a township contains a city or a 
portion thereof, snch portion of the township as is outside the 
limits of the city ,;;. • • shall constitute an election pre­
cinct, but the board of supervisors shall have power to divide 
a township or a part thereof into two or more precincts or the 
board of supervisors and the council of any city of less than 
three thousand five hundred inhabitants may combine any 
part of the to:Vnship outc;;ide of such city with any or all of 
the wards thereof as one election precinct, except that where 
an incorporated town embraces within itself territory situated 
in different townships of any county, the board of supervisors 
may, for the convenience of the electors, constitu~ such town, 
and if desired, additional territory thereto abutting, into an 
election precinct, and shall define its boundaries and may 
change the same, if, in their ·judgment, occasion arises." 

The substitute for code section 1091 found in chapter 71 of the 
acts of the thirty-third genera.I assembly provides=. 



684 REPORT OF ATTORNEY-GENERAL 

"Polling places for precimts outside the limits of a city, but 
within the towm,bip, or originally with in and set off as a sep­
arate township from the township in which tlie city is in whole 
or in part situated, may, for the convenience of the voters, be 
fixed at some room or rooms in the court house or in some other 
building within the! limits of the city as the board of super­
visors may provide.'' 

Hence, it would appear that that portion of Walnut township 
outside the corpornte limits of Casey might be combined with that 
pol'tion of Casey which is within the township as one precinct or 
the portion outside might constitute one precinct and the portion 
inside the corporate li mits of Crisey and in Adair county might 
<:onstitute another precin ct, and even though the portion outside 
the corporate · limits be constituted a separate precinct, that the 
voting place might be establish ed within th,e limits of the town 
of Casey. 

In my judgment, it would be unwise to attempt to make any 
ehange in the precincts for the emming primary eler:tion . 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorney General. 

SmrnoLs-PurrLs A'l"l'ENDING TN ANOTHER DISTRICT.-Pupils pass­
ing examination in home district not required to have certifi­
cate from county superintendent. Pupil must complete course 
provided by home district before taking work in adjacent 
<listrict. 

May 22, 1912. 
MR. GEORGE A. CONARD, 

R. R. No. 1, Box 8, Lenox, Iowa. 

DEAR Sm: Your o:f the 15th instant addres!!ed to the attorney 
general has been rP.ferred to me for reply 

Your question briefly stated is, whether or not a school corpora­
tion is liable for the tuition of scholars attending high school in 
another district where they so attend without having procured the 
certifice.te of the county superintendent showing their proficiency in 
the common brancl1es, as required by section 2 of chapter 146. 

This department has held that where the pupil is accepted by the . 
district other tl1an. his home district after having passed a satisfa<.'-· 
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tory examination before or 1.mder the clirccfo,n of the oft1cers l~f 
such di.strict, as provided in the latter part of section 2 . that this 
examination dispens,0 s with the n c<'essity of the cer t i fi cate from the 
county superintendent. The pupil shonld , ]1 0,~·cn•r , procure a. ce1·­
tificate from the president oi- secr etary of the school corporation 
in ,vhich lie resides, showing tba.t he is of school age and a r e-si­
dent of the S('.hool corporation, and it is immaterial that. the one, 
two or three years' high school study which the pupil may hase 
had in his home district was had prior to the taking effect of this 
law. 

Your second question bri e fly stated is, \\~liat kind of an order 
shall the school board pay the tuition on 1 

I hardly know what thought you had in mind in asking this 
question, but I assum e that you want to know what evidence should 
he r equire-cl by the home district of the fact that the pupil whose 
tuition is in question has in fact attended the other district and 
the length of time he has so attended. The law is silent upon this 
question, but the home district should be able lo satisfy itself upoD 
these questions, especially if the home district officers have ¥iven 
the certificate which entitles him to go to the other district. 'I'hey 
should make a record of that and know when he enters the other 
district and when he completes the high school course in the other 
district, and from that they should be able to determine the amount 
of tuition to which they are liable. 

Your third question is: '' Supposing a scholar attending the 
gram.mar room this year . passes an examination and enters high 
school next yeHr, is he entitled to have the school corporation pay 
his tuition 1 '' 

This question should be answered in the affirmative, · with the 
understanding, however, that there is no high school course in his 
home district. If there is a high school course of one, two or three 
years in his home district, he must first complete that before taking 
high school work in the adjoining district at the expense of his 
home district. · 

Your remaining inquiries have been fully answered by the 
foregoing. 

Yours truly, 
c. A . . RoBBINS, 

Assistant AttMney General. 
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ScxDAY- B i;sJ,'< Ess TRANSA CTED Q_-.;;.-Cities and tO\rns have a~­
thority h.v orclinance to r equire the closing o~ places of busi­
ness not engaged in works of charity or necessity. 

May 22, 1912. 

:HR. G. A. CRAIG, 
Plefls::tn ton, Iowa. 

DEAR Srn: Yours of the 21st instant addressed to the attorney 
general has been referred to me for reply. 

Your question briefly stated is, whether or not the town council 
have authority by ordimmce to close on Sunday meat markets and 
lunch counters . . 

Code section 5040 prohibits the orclinary secular business trans­
actions on Sunday except those of necessity and charity. The serv­
ing of meals by hotels, restaurants and lunch counters is genera.11?' 
considered to br of necessity, and hence, not prohibited b_v this 
section. 

The authority of the town to regulate and close places on Sunday 
would be limited to those not engaged in works of charity or neces­
sity. However, it has been held by our supreme court that the ordi­
nance of a city which sought to require the closing of saloons on 
election day and impose a punishment therefor other and different 
from a state law covering the same subject was beyo11d the power 
of the city to enaC't, the same being in conflict with the state Jaw. 

Iowa City 1,s. Mclnnern·y, 114 Iowa, 586. 

And in my judgment the same ruJe would apply to the ordi­
nances to which you refr.r. In other words, if the regulation is not 
o\her or different from that prescribed by section 5040 of the code, 
it would be Jr.ga]: otherwise. ille_gal. 

Yours truly, 
o. A. RoBBINS, 

Assistant Attorney General. 

PRlMARY-WITHDRAWAL OF CANDIDATE.-A person filing an affi­
davit as a candidate should not be permitted to withdraw same. 

C. K. NELSON, Coimty Auditor, 
Forest City, Iowa_ 

May 22, 1912. 

DEAR Sm: Yours of the 20th instant addressed to the attorney 
general has been referred to me for reply. 
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Your question briefly stated is , wheth er or not a p e1·son fil!11~ _au 
affidavit for an office to be voted for by the voter s of a snbdn'1s1011 
of a countv a nd where no other n omina t ion pa pers are r equired 
may there;fter file a wi thrlrawnl ,Yhi ch would have th e eff~ct._ of 
f'ancelling said a ffi daYi t and of r eli eYing the offi cer from prmtmg 
the name on th e ball ot , rmrl if so, whether or not th e same party at 
'.1 still later date may cancel such withdrawal and thereby r estore 
the affidavit so as to require the printing of his na.me upon the 
ballot. 

Code supplem ent section 1087-alO, providing for nomination 
papers, provides: 

"A no'mination paper, when filed , shall not be withdrawn. nor 
added to , nor any signature thereon revoked.'' 

The same section further provides: 

'' Each nnd evE'ry candidate shall make a.nd file his affidavit 
stating that he is eli!.!ihle to the office and that he ·will be a 
bona firle candidate for nominati on for said office, and shall 
file snrh affidavit with the said nominat ion paper or pap ers 
when such paper or papers are required." 

While the affidavit is in one sense distinguishable from nomina­
tion papers, yet where the office is one to be filled by the voters 
of a subdivision of a county, such affidavit takes the pJace of, and 
in fact, becomes the nomination paper and the same reasons why a 
nomination paper. shoul<l not- he withdrawn _ would apply equaHy 
to the affidavit. 

While the question is not entirely free from doubt, there are 
some reaoons why the party ought to be permitted to re!rl;ore his 
name after having at.tempted to cancel the affidavit, in view of the 
fact that the same had not been acted upon and no action was re­
quired until tlrn time nrrived for printing_ the ballot, and in view of 
the whole situation, the doubt should be resolved in favor of the 
candidate's right to have his name printed upon the ballot, leav­
ing to other parties adversely interested their right to contest. 

Yours truly, 
C. A. RoBBINS, 

As.'listant Attorney General_ 
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CITIES AND Tt)WNS - - "\VATERWORKS - INSTALLATION OF WATER 

METERS ,:\rHERE PLANT Is OWNED BY THE CITY .-City own­
ing water plant may require use of meters by consumers_ 

:M:ay 24, 1912. 
i\IR. GEO. P. CHASF., 

Lake City,. Iowa . 

DEAR Sm : Y rmrs of recent date addressed to the attorney gen­
eral has been referred to me for investigation and reply. 

Your qnestion bl'iefl.v stated is, whether or not the town council, 
where t he water works is owned by the town, has the legal right 
to install water rnr.t0rs and require the patrons to furnish such 
meters or to cut them off from the use of the city water. 

Code supplement ser:tion 725, speaking of cities and towns, pro­
vides: 

'' They shall have power to require every individual .or pri­
vate corporat.ion operating such works ( water, gas, heat, light 
or power) to furnish any person applying therefor, along the 
line of its pipes, mains, wires or other conduits, with gas, heat, 
water, light or power, and to supply said city or town with 
water for fire protection and with gas, heat, light, water or 
power for otl1e1· ner.essary public purposes, and to regulate and 
fix the rent or Tate for water, gas, heat, light or power; • • 
•; to regulate and fix the charge;; for water 11ieters, gas meters, 
electric light or power, and these powers shall not be abridged 
by ordinance, resolution or contract.'' 

Section 724 provides: 

"They sha11 have power, when operating sueh works or plants 
to as:._e-s~ fron1 timC' to time, in such manner as they shall deem 
equitable, upon eaeh tenement or other place_ supplied with 
water, gas, heat, light or power, reasonable r.en.ts or rates fixed 
by ordinance,'' etc. 

A municipal corpol'ation may l'equire consumers of water to 
use meters and keep tlrnm in repair at their own expense. 

State vs. Gosnr,ll, 116 Wis. , 606; 93 N. W., 542. 

A water meter is not so exclusively for the benefit of the one 
furnishing the water that the duty to furnish it cannot be imposed 
upon the consumer. 

State vs. Gosnell, s11.p1·a. 
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An ordinance for the protection of water ,rnrks is not mid for 
unreasonableness which requires all consum ers using large service 
pipes to provide meters while it gives other consumers an option 
to do so. 

State 1'8. Gosnell, supra .. 

A requirement that a water company shall furnish meters to those. 
who desire to have the water used by them measured, is not unrea­
sonable. 

Spring Valley Water- ·works t'S. San Franc·isco, 82 Cal., 286; 
6 L_ R. A., 756. ' 

Hence, it would follow that your question should be answered 
in the affirmative_ In other words, the town would have the right 
to require the use of meters and to require that they be fi.Irnished 
by the consumer or by the city, and to fix the rates for the wa.ter 
used accordingly,-that is, if the consumer furnished the meter, 
the rate he would be required to pay for water should be less than 
if the meter were furnished by the city_ 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorney Geneml. 

CITIES AND 'J'OWNS'--PURCHASE . OF SUPPLIES FROM MEMBERS OF 

CouNCIIr--HEA.LTH 0I<'FICER.-Under section 658, code supple­
ment, the mayor is member of council so as to act within statute 
prohibiting purchase of supplies by city from members of coun­
cil. Member of c>ouncil may be appointed health officer. 

May 24, 1912. 
MR. F. G. PIERCE, 

l\f iwshalltown, Iowa. 

DEAR Sm: Yours of the 18th instant addressed to the attor­
ney general in which you enclose several inquiries has been re­
ferred . to me for reply_ 

Your first question is propounded by 0. E. Shanck of Swan, 
Iowa. and the inquiry is, whether or not it is legal for the town to 
purchase lumber, cement, etc., from a firm of which the mayor is 
a member_ 

Subdivision 14 of code supplement section 668 provides: 
44 
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"No member of any conncil shall, durin g the ti1.ne ~or w hi~h 

I · l t I ~ * ~' be m· terested directly or mduectly, m 1e 1s e ec ec · , . 
t !. ·ob for u·orl· or the profits thereof or services any con rac or .J " , 

to 
0

bc performed for t he corporation." 

Tltc quest ion immediately arises as to whether or not. the mayor 
· f J · 1 O· • p1·e111 e r·ourt held lU the ease 1s a member 0 t 1e coun c1 . m su , 
of Griffin ·i·s . Messenger, 114 Iowa, 99, th~t y1e m:,yo_r was a 1~1~m­
lier of the counC'il , the language of subch v1s10n :J of code sec1.10n 
658 being, " H e slrn ll be a member and a presiding ~fficer_ of t~e 
coun cil. " By subdivis ion 3 of r:o cle snpplement sect10n 6v8, tlns 
language wa~ l'lim inated so that it now reads: "He shall be the 
presiding officer of the c:ouucil with t]1e right to vote only in rase 

of a tie." 
Hence, in my judgment, the mayor at the present time w.ou~d 

11ot be r e"arded as a member of the council so as to come w1tbm 
tJ1c fo i·eg:ing stat11 to1·y prohibition with r eference to cou~ciln:cn. 
However, aside from statute, the general rule is: ': A P?bhc_ office 
is a public trnst, and a trustee may not con tract w1th h1mself per­
sonaHy; nor may 11 member of the council or boa~d- vote upon a 
contract in which he is personally interested. l\lfumc1pal contracts 
entered into with officers of the corporation in violation of these 
fundamental doctrines are void and no action lies thereon.'' 

28th Cyc., 650. 
In this case, as we have seen, the mayor 1s no longer a member 

of tlie council, yet he has the right to vote in case of a tie, and 
if the question should come up as to whether or not the town should 
buy from bis firm the lumher or other materials in question and 
there should be a tie vote pro and con among the other members of 
the counci l, the question as to whether the contract would or would 
not be made would be determined by . the vote of the mayor, and 
hence, would fall directly within the law above quoted. 

Cases ar e numerous wherein the municipality was brought into 
contractual relation with firms or companies of which a councilman 
or other city officer was a member, share bolder or employe, and 
the courts have usually applied the general doctrines to the un­
doing of such contracts just as though the officers were individually 
interested. 

28th Cyc., 653 . 
Furthermo:i;-e it is provided by code supplement section 879,q: 

''No officer, including members of the city council, shall be 
interested, directly or indirectly in any contract, or job of work, 
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or material , or the protits thereof, or s t.:> rYi l' es to he furnished 
or performed for the city or town. '' 

H en -:e, it follows that this question should be a.nswered in the 
negative. The to,v11, how,~ver , might contraet with some other 
person to furnish th e materials required, a.nd then it would, be 
immaterial wh ether such person purchased the r equired materials 
from the firm of whi eh th e mayor was a member or from some 
other concern. 

Your next question is propounded by the mayor of Humeston and 
is as follows ; 

" Is there any reason why a member of the council who 
is ari M. D. should not be appointed h ealth officer?" 

Our supreme court has answered this question in the negative, 
in the case of Dewitt vs . Mills County, 126 Iowa, 169, wherein it 
was held t hat a hoard of health of a cit y may legally contract ,vith 
a member of the city council, who was also health officer of the 
city, to atte:,nd persons ·wl10 are a county charge and afflicted with 
a contagious disease. The supreme court further said : 

"The contract was not invalidated by section 943 of the 
code prohibiting any member of the council from bein g in ter­
ested, directl_y <>r indirectly, in any contract for work or serv­
ice to be performed for the corporation." 

The corporat ion r efer1~ea to is the city, and as the service was 
not to be rendered for it, but at the expense of the county, the stat 
ute does not apply. . 

Yours truly, 
c. A. RoBBINS, 

Assistant Attoi·ney General. 

CITIES AND 'I'owNs.-May vote tax in aid of railway. May not issue 
bonds. 

MR. s. G. DURANT, 
May 24, 1912. 

Care Hotel Julien, 
Dubuque, J owa. 

DEAR Sm: Yours of the 15th instant addressed to the state 
auditor has been . referred to this department for r eply. 

Yo~r question briefly stati:ld is, whether or not an incorporated 
town m Iowa may vote a tax in aid of the construction of a steam 
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railroad, and in addition thereto, vote a bond issue and use t l_ie ta_x 
to liquidate the bonds and interest each year, where the obJect is 
to have "the money ready to turn over to the railro_ad company upon 
(·.ompletion of the road to t he town. 

'l'his question should be answered in the negative. Code supple­

ment section 2084 provide!'(: 

"Taxes not exceeding five per cent on the assessed value of 
any township , town or city may be voted to aid any railway 
company, trolley or electric railway which is o: ~ay become 
incorporated under the laws of the state, to ald m t~e co~­
struction of ft projected railroad or any trolley or electric rail­
way within the state, as hereinafter provided." 

TherE> is no provision for voting bonds for such purpose. The 
procedure is provided for hy code supplement sections 208~ 8:°d 
2086 and the first step requir ed is a petition signed by a ma3or1ty 
of tl;e resident freeholders of the town , asking that the question of 
aiding the r ailway company be submitted to the voters thereof. _It 
then becomes th e dut v of the conncil to give notice of a special 
oJect ion. Then, if the .proposition carries, the board of SLlpervisors, 
upon r eceipt of a certifi r. ate to that effect, levies the tax and t he 
same is collected in th e same manner as the other taxes. There 
would he no n ecessity for borrowing the money on lJOnds because if 
the tax is voted, the money will be paid in , in all probability, by 
the t im e the rRi]way is completed. 

Yours truly, 
C. A . R-OBBINS, 

Assistant Attorney General. 

PUBLIC OFFICERs-Hor,mNG ILLEGALLY.-One who illegally holds 
an office and performs its duties is a de facto officer and his 
acts are lega 1. 

HoN. R W. STEPHENSON, llfoyor, 
Forest Ci ty, Iowa. 

May 24, 1912. 

DEAR Sm: Your letter of tlie 23d instant addressed to the attor­
ney general has been referred to me for reply. 

Your inquiry is , whether or not the ordinances of your town 
passed during the time when Mr. Anderson illegally held the office 
of ·mayor, as determined by the fate decision of our supreme court 
in the case of Rtmte vs. Anderson, were invalidated by such decision. 
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I enclose yon a eop,v of the opi11io11 :l' ,·pm a n exnrni ua i.ion of 
which you will see that. the court ditl not 1md,~r t akc tn dekrmine 
any such question . Tbe rule is, that one ,,-ho is aetually in pos­
st>ssion of an office und er some color of titl e and undee such condi­
ti o11s as in.dicate th e ::i equi estence of the pub]i(·, is a de far-to officer 
and his official acts are valid . 

29th Cyc., 1389. 

Our own supreme conrt held in the case of St·ickney v s. St-1'.ckney, 
77 Iowa, G99, that the. service of a writ of attachment by an officer 
de facto is val id as to the rights cf other persons; and in the case 
of Sta.tc vs. Powell, 101 Iowa, 3.83, it was held that directors of an 
independent school district who were duly elected, but sworn by 
persons having no authority to administer oaths, were officers de 
facto and their acts were valid; and in the case of 11{ efropol·i'.tam .. Na­
ti01ial Ba11k vs. Th e Commercial Sta.te Ra.nk, 104 Iowa, 682, it was 
held that where the clerk of the district court had acted in the 
capacity of a r eeeiyer of an insolvent bank and filed papers and 
made docket entries, that he was nevertheless a de facto officer, and 
that third persons deali11g with him had a right to rely on his acts 
so performed as being legal. 

In the case of B11.clc vs. Hawley and Others, 129 Iowa, 406, it was 
held that the acts of a person who was performing the duties of a 
deputy sheriff, even though the supervisors' minutes failed to 
show any record of his appointment, was a de facto officer, and 
that his acts were valid. 

In your case, at tlrn time of bis election and taking possession 
of the office, Mr. Anderson ·was the rightful mayor and his right 
to hold the office wa.s lost by his subsequent acceptance of the office 
o:f justice of the peace, but having continued to hold the office and 
perform its duties with the acquiescence of the public until the in­
stitution of the suit, he was a de facto officer and all his officjal 
acts ,vE>re legal and binding. 

Yours truly, · 
c. A. RoBBINS, 

Assistant Attm-ney General. 
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FoimWc\ CvHP<tRATIO~S.---W heu required to file papers in this state. 

Wm PP & HEnGHOFF, A ttonzeys, 
606-7 Ashland Blk. , 

Chicago, UL 

May 25, 1912. 

GENTLDfEN: Yours of the 22d instant addres.5ed to the attor­
ney ger:eral ha$ been refr rred to me for reply. 

Your que:-,1:ion briefly stated is, whether or not an Illinois corpor­
ation carrying on a mercantile or manufacturing busil)ess must _first 
comply with t he laws of this state with refere11ee · to fil_ing a:·ticl~s 
of i1,1corpor ation before !wing permi tted to t ransact husmess m this 

state. 

Section 1637 of our code provides, in part, as follows: 

'' Any eorporation for pecuniary profit other than for car­
rvincr on mercant il e or manufacturi ng business, as clearly de-.. "' 
fin ed a.nd restricted by ·its artid-es of 'incorporahon, organized 
under the laws of another state or of any foreign country which 
~· • '-' desires hereafter to transact business in this state and 
which has not a permit to do such business, shall file with the 
~ecretary of the state a certified copy of its articles of incorpor­
ation duh attested hv the secretary of state or other state of­
iicer in whose office tl;e original articles were filed, accompanied 
bv resolution of its board of directors or stockholders authoriz­
i~g the fil ing th eri>of, and 1i lso authorizing service of process to 
he made upon any of its officers or agents in this state engaged 
in transa.ctin g its business, and req;uesting t he issuance to such 
eorporntion of a permit to transact business in this state." 

H ence, it follows that your question should be answered in the 
11 egative if t he business of said company is clearly defined and re­
stricted by itf, artfr·les of incorporation to mercantile or manufac­
turing business. Jf not so restricted, a foreign corporation would 
he rerinir ed to comply . with this law. 

Yours very truly, 
0. A. ROBBINS, 

Assistant Attorney Gene ral. 
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C.\KDID,\TE:c; FOR 0 J-TICE- Gt \ "JXG A\'d Y S o t · , ·EKrn:::.-1t i s ill egal for 

cnndiri nt,:,s fo i· offi.-·c to g-i Yc n,,·n .\- J,,nd pe nci ls ,-,rn taining ma tter 
a<k cr tising tl1 C' ir c:rnrli dncy . 

J3L,\XCH.IRD BROS., 

Davenport, Iowa. 

GE~TLDlEN: Yonr Jetter of l\f n:v 18th , tog-e ther with yonr s of the 
11th 11 lt . ad dressed to tl1 c fl ttornr.\· gen cn1 l. has been r eferred t o me 
for re pl y. I note the opinion of former Attorney Gen eral B yers, 
c,,py of which you enclose. 

Your rpwsi.inn br iefly statrcl is. "heth cr or not a c:mdida1e for 
office may lawfu ll y make use of adnrti si ng p encils such as the sam­
ple encl osed whi cl1 has printed upon it th e following: 

"Vote for Henry Eshbau gh , D emo cr Htie Cnndidate for 
Sheri ff , · l\fontgorncry County, Ohio. I will apprecia t e your 
Support. '' 

'l' he pencil also bears a likeness of someon e, presnmably the can­
didate named. 

Our statnte, code section 4914, provides : 

"An:v person offering or giving a bribe to any elector for 
the purpose of inflnencing his vot e at any election authorized 
by law, or any elector entitled t o vote at such el ec tion re­
ceiving such bribe, shall be fin ed not exceeding five hundred 
dollars , or imprisoned in the connty jail not exceeding one • 
year, or both. " 

Code supplement section 1087-a33 provides: 

"Any person offering or giving a bribe, either in money or 
othet consideratfon, to any elector for the purpose of influenc­
ing his vote at a primary election, or any elector entitled to 
vote at such primary election, receiving and accepting such 
bribe shall be deemed guilty of a m isdemeanor , and, upon con­
viction, shall be fined not less than one hundred dollars, nor 
more than five hundred dollars, or be imprisoned in the county 
jail not less than thirty days nor more than six months.'' 

"The word 'bribe' signifies anything of value or advantage 
given or accepted with a corrupt intent to influence unlaw­
fully the person to whom it is given in hig action, vote or 
opinion." 
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Vol. 1, Words and Phrases, page 867, under the heading ''Bribe.'' 

While the value of a pencil is insignificant in amount, and this 
fact doubtl~ led former Attorney General Byers to give the 
opinion which he did, yet the pencil has some value, and as you 
say in your letter of the 11th ult., "They take the place of an an­
nouncerneut card and give the candidate a hundred times more 
advertising value." 1£ a candidate migllt lawfully give away one 
such pencil for the purpose of influencing the voter, he might also 
by the same rule give away a box of such pencils, and in view of 
the foregoing statutory provision, I am unable to concur with 
the holding of former Attorney General Byers, and am inclined to 
the view that the use of snch pencils for the purpose of influencing 
voters would be illegal. 

Yours truly, 
c. A. RoBBINS, 

Assistant Attorney General. 

JUDGES OF ET,ECTION-APPOINTi\fENT BY BOARD OF SUPERVISORS­

AU'I'HORITY OF AuoITOR.-An auditor cannot make change in 
judges selected by board but would lrnve power to fill vacancy 
when board is not in session. 

MR. HENRY POWELL, 
105 South Whitney St., 

Carroll, Iowa. 

M:ay 28, 1912. 

DEAR Sm: Yours of .vesterday addressed to the attorney general 
has been referred to me for reply. 

Your inquiry is as to whether or not the county auditor is author­
ized by law to clrnnge the judges of election appointed by the 
hoard of supervisors. 

Code section 1093 provides : 

"The county board of supervisors may designate which of 
them shall serve as judges. The membership of such election 
board shall be made up or completed by the board of super­
visors from parties which cast the largest and next largest 
number of votes in said precinct at the last general election.'' 

The section further provides: 

"In case of vacancies happening therein the county auditor 
may make the appointment to fill same when the board of 
supervisors is not in session.'' 
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Hence it follows that the auditor would not have power to make 
a change in the selrction of judgPs made by the board but he 
would have power to fill a vacancy when th e hoard is not in ses­
sion , and this nrny be wlrnt has oeC'nrred. 

Yours truly, 
c. A. RoBBINS, 

Assistant Attorney Gl'neraL 

lNTOXICATlNG LIQUO~s-GovBRNl\!IENT LICENSES.-The holding of 
government licenses by druggists not having permit to sell is 
prima facie evidence of the keeping with intent to sell liquor 
in violation of law. 

MR. H. B: Sco1,Es, 
Keota, Iowa. 

May 29, 1912. 

DEAR Sm: Yours of the 23d inst. addressed to the attorney 
general has been referred to me for reply. 

Yon call attention to th e fact that you have two diuggists with­
out permits to sell liquor, :hut that each has a government stamp 
tax, and you then inquire, does the holding o.£ such stamp from 
the government by them constitute in the intent of the law prima 
facie evidence that they are keeping with intent to sell in violation 
of law. 

Chapter 105 of the acts of the thirty-fourth general assembly 
requires the several county attorneys 0£ the state to S'ecure from 
the federal internal revenue collectors of Iowa quarterly each year 
a certified copy of the names of all persons who have paid to the 
federal government special taxes imposed upon the business of 
selling intoxicating liquors, and it makes 'it the duty of said county 
attorney to file said list with the auditor of the county who shall 
record the same in a book kept therefor. 

Section 3 of the act provides: 

"The certified copy furnished by the internal revenue col­
lector of the name of any person who has J)aid to the federal 
government the special tax imposed upon the business of selling 
intoxicating liquors shall be prima facie evidence that said 
person is engaged in the sale of, or keeping with intent to 
sell, intoxicating liquors in violation of law, unless said person 
by way of defense shows that he has complied with all the 
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terms and c:onditions of the mulct law, or that he is a regis­
. tered pharmacist, actually engaged in business as such and 

said certified copy shall be competent evidence in any court 
within this state.'' 

Heme it follows that your inquiry should be answered m the 
affirmative. 

Yours truly, 
c . .A. ROBB1NS, 

Ass·istant Attorney General. 

PRIMARY ELEC'rIONS-SUPERVISORS.-Ballot should designate lorig 
and short term candidates. 

May 31, 1912. 
MR. E. w. CUBBAGE, 

Ida Grove, Iowa. 

DEAR Srn: Yours of the 29th instant nddressed to the attorney 
general has been reforred to me for reply. 

Your first question is, whether or not it is nece.ssary for a can­
didate for supervisor to designate upon his nomination papers 
which of the terms he is a candidate for when there are two terms 
to be filled,-one expiring in 1913 a.nil the other :in 1914. 

This question should be answered in the affirmative. 

Your next question is: '' Is it necessary in making up the primary 
ballot that it be designated ou said ballot the office each candidate 
is rmrning for by inserting the year in which the term expires." 

This qnest.ion shoul<l al~o be answered in the affirmative. That 
is to say, I believe the uniform custom is t.o distinguish between 
these offices by printing upon the ballot a statement in parenthesis: 
'' For the term commencing on ---," inserting such date rather 
than design~ting it by the expiration o.f the term. 

Yours truly, 
c. A. ROBBINS, 

Assistomt Attorney General. 
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PRIMARY ELECTIONS.-Township Commit teemen .-Narnes of may 
be printed on primary ballot . 

T. \V. NAPIER_. Auditor, 
Mt. Ayr, Iowa. 

May 31, 1912. 

DEAR Sm: Yours of the 13th instant addressed to the attorney 
general has been referred to me for reply. 

Your question is , wl1etller the names of candidates for township 
committeemen should be printed on the primary ballot or must they 
be written or pasted in with uniform whjte pasters. 

By examination of code supplement section 1087-a14, prescribing 
the form of the bal1ot, you· will find under the heading for party 
committeemen the names of John Doe and Richard Roe printed 
thereon, also a blank line to give the voter an opportunity to write 
or paste in the name of anyone whom he may desire for party com­
mitteeman in caS'e he does not desire to vote for either John Doe 
or Richard Roe. From this it would appear to be perfectly proper 
to print in the names of candidates for party committeemen, but 
the blank line should also ,be left as indicated on the form 01' 
ballot prescribed. 

Yours truly, 
c. A. ROBI):INS, 

Assistant Attorney General. 

INTOXICATING LIQUORS-Po1s0Ns.-By whom sold. 

MR. F. H. ANSET,ME, 

524 Oak St., 
Quincy, ms. 

May 31, 1912. 

DEAR Sm: Yours of the 24th instant addressed to the attorney 
general has b~n referred to me for reply. 

Your inquiry is as to whether or not you have a right to S'ell a 
medicine manufactured by yourself in Iowa without license, and 
if not, what the license would be. 

Our corle section 2594 provides for a license fe~ of $100 per 
year to be paid by any itinerant vendor of any drug, nostrum, 
ointment or appliance of any kinrl for the treatment of any diseMe 
or injury, and it is further provided that none but registered 

I 
.1 
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pharmacjsts may lawfully sell medicines containing intoxicating 
liquor or poison. 

Yours truly, 
C. A. ROBBINS, 

Assistant Attorney Genera-l. 

INCOMPATIBLE 0F'.FICES. - 0ffice of )fayor a.nd Justice of the Peace 
· incompatible. 

June 1, 1912. 
MR. w. H. MASON, 

Shell Rock, Iowa. 

DF.An Sm: Yours of the 14th ult. addressed to the attorney 
general hns been referred to me for reply. 

You call attention to the fact that you have been holding the 
office of justice of the peace, also that of mayor of the town of 
Shell Rock, and you ask which of these offices you may legally 
bold in view of the fact that you were elected to the office of justice 
of the peace in Novemher, 1910, and to that of mayor in March, 
1912. 

I m:n enclosing you ,a copy of the opinion of th e supreme 
conrt in th e c;ase to which you refel' . . You will noti0e that the 
holdirw of the court is, that the two offices are incompatible, 
and at tl1 e top of page 2 the portion of the opinion which I have 
underscored provides in effect that the acceptance of the second 
office t ~rminates the first without any otb_er act or proceeding. 
Hence, under your statement, the office which you may rightfully 
r.ontinne to hold is that of mayor and you should surrender the 
office of justice of the peace. 

You propound also the following question: 

"Have my nets as such been legal or valid 1" 

'l'his department has recently passed upon this question also and 
!ms held that during the time the office was held the person hold­
mg the same "'' EIS a cle facto officer and liis acts are legal and valid. 

Yours very truly, 
C. A. R-OBB[NS, 

.Assistant Atto1-ney General. 
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PRDIARY E1.EcT1ox-Co u .:-1TY ScPERJ::,.; T ENnE:s;T. - Per s,1u should be 
the holder of first _grad e ce r t ifh: a t e before his na me can be 
printed upo11 primary ballot as candidat e fo r county sup er­
intendent. 

MARY E. HOSTETLER, Supt . ol Schools, 
lVIarsballtown, Iowa. 

June 1. 191~ . 

DEAR 11L\Dkllf: Yours of the 11th ult. acldre@Sed to the attorney 
general }ms been referred to rne for reply . 

Your question as propounded by you is: 

"Is a teacher holding a second grade uniform county certifi­
cate at the time of the primary eligible t.o the office of county 
superintendent of schools?" 

This question should be answered in the negative. Code supple­
ment section 2734-b provides: 

"The county superintendent, who may b e of either sex:, 
shall be the holder of a first gra-lle certificate. as provided for 
in this act, or of a state certificate or a life diploma.'; · 

See State vs . Huegl.e, 112 N. W., 234. 

Your second question is : 

' ' Has such a person a right to have his name printed upon 
the primary baUot?'' 

If such a person has filed the affidavit provided for :JJ.y code sup­
plement section 1087-alO to the effect that "he is eligi ble to the 
office," his name would doubtless be printed upon the ballot, but 
such person would have no right in the first instance to make or 
file such an affidavit. Hence, your question sl10uld be answered in 
the negative. 

Yours truly, 
c. A. ROBBINS, 

Assistant Attor11-ey General. 
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0PTOMETR¥- l'HACTICE OP BY PHYSICIANS A1'l"D 0STEOPATBS--REVO­

CATION OF CER'l'H'JCATE.--Pbysicians have right to practice op­
tometry without i-ecuring license from optometry examiners. 
Osteopaths mm,t obtain a license. One practicing medicine 
nncler the exemption provisions may be suspended from prac­
tice for Yiolation of the statute. 

STATE BOARD ()!,' OPTOMETRY EXAMINERS, 

Des ~foines , Iowa. 

June 4, 1912. 

G-EN'l'LE)rnN: Your letter mailed on April 9th addressed to the 
attorn ey geueral. was r.e ferred to me this mornnig with the infor­
mation that an opinion was desired by 10 a. m. 

Your first question is: 

'' Do physicians and osteopaths have a right to practice op­
tometry in this Rtate without a license from the optometry ex­
amin.ers 1 If so, state the reason.'' 

'l'his question should be answered in the affirmative in so far 
as physicians are concerned, our court l1aving decided they may 
practic r without this license. Sectjon 5 of cha.pt.er 167, acts of the 
thirty-third generfll assembly, provides for the issuance of such 
license. The followjng section provides for an examination and for 
the issuance of a. license to eerta.in persons without examination, 
and sect.ion 12 of the same chapter provides: 

'' Any person who shall practice optometry in tbis state in 
violation of the provisions of this act shall be guilty of a mis­
demeanor and upon conviction thereof shall be punished, " etc. 

Henre it follnws that osteopaths should not practice optometry 
wit11ont this license. 

Your second (JUestion is : 

"May t11e St11te Association of Optonrntrists place someone in 
charge to invest igate and bring actions flgainst offenders of 
the opt.ornery law 1" 

This question should be answered in the affirmative, but such ap­
pointee would lrnve no more power or authority to prosecute vio­
lations 'of the lmv than a11y other person having knowledge of such 
violation. 

Yom· third question is: 

"Must charges be filed with the county attorney and costs 
guaranteed before lie will proceed with action 1 Is it neces-
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sary for one who al es drnrges to appear· aga in ·t the charged in 
the c-ourts ~ Is it the duty of the count:, attorney to, bring 
action against parties when be observes they a.re offending t.he 
law, even though charges have not been filed by any other 
party ?'' 

Complaint rnfly be made to tlle county attorney, but any infor- . 
mation charging a violation of the statute should be filed before a 
justice of the peace or other magistrate. The perso11, filing the com­
plai11t would br. ex pected to flppear and prosecute the charge, a.nd 
if he failed to do so, tbe costs of the action might he taxed to 
him. It i2 the duty of the county attorney to prosecute all vio­
!ations of the law of which he has personal knowledge, and all 
others where the proper information has been filed. No complain­
ant is required to guarantee costs. 

Your fourth questi on is: 

"Kindly explain the proc.ednre in detail n ecessa ry in filing 
charges, a.od to what extent evidence must be submitted." 

The complainnnt should appear before the county attorney and 
ask him to draw the information charging the offense, or th e eom ­
plainant may have the same drawn by any other person and signed 
and sworn to :rnd fil~d hefore the justice of the peace or other 
magistrate. It is not necessary in advance to submit the evidence 
to the justice of the peace or other magistrate, but it is a wise 
plan to submit tli r i>vidence to the prosecuting attorney in order 
that he may detennine the sufficiency thereof and thus , avoid the 
commencement of groundless prosecutions. If a complainant in­
stitutes prosecutions witl10ut submitting the evidence and fails to 
produce evidence sufficient to show that he had reasonable cause 
for believing the offense to hav,e been committed, the action may 
be dismissed and the costs taxed to ·such complainant. 

Your fifth question is: 

"May an exemption certificate be revoked by the board of 
examiner6 if sufficient evidence is obtained to show the owner 
thereof to be an incompetent practitioner1" 

There is no provision in the law for the revocation of an exemp­
tion certificate, but there is the following provision in section 7: 

"Any license issued by said board of examiners may be re­
voked by sa.id. board for violation of the law, incompetency, 
immorality or inebriety" after the filing of charges in writ­
ing and a hearing and determination against such licensee, 
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a:nd I take this provision to apply to any licensee, whether he 
obtained his license by examination or on account of the faet 
that he was exempt from such examination, as provided in the 
latter part 0f section 6 of this act.'' 

Your sixth question is: 

"If a man gets drunk and is arrested, may his certificate 
be revoked and his drunkenness considered inebriety ?" 

This qnestion should be answered in the negative. The fact that 
a person becomes intoxicated or drunk on a single occasion or 
is arrested on account thereof does not constitute him an inebriate 
nor render him guilty of in ebricty . 

11 An inebriate is a person who habitually, whether contin­
uom;ly or per iodically, indulges in the use of intoxicating liq­
uors to such an extent as to stupify his mind and to render 
him i ncornpetent to transact ordinary business with safety to . 
his ef>i:ate." 

In re A nderson, 43 S. E., 649. 

Your seventh question is: 

'' Advertising of the chara.cter of enelosccl copy; is this suf­
fi cient to bring t·harges nga inst a man ?'' 

Section J 1 of the act provides : 

"Xor shall he advertise himself in such a manner as to lead 
tl1 e publi c to believe him to be different than an optometrist 
as defined in this section.'' 

I see nothing in the enclosed advertisement that violates this 
provision. 

Your eighth question is: 

"May anyon e not having a certificate to practice optometry 
furnish prescription lenses 1" 

This question should be answered in the affirmative. 
Your ninth question is: 

'' Is one conviction a bar by contempt to further practice 
without obtaining a state license 1 Can we proceed by in­
junction restraining any person not so qualified from en­
gaging in the profession?'' 

The first subdivision of this question should be answered in the 
negative, but subsequent acts would be a new violation of the law 
for which a new prosecution and conviction might be had. The 
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second subdi,·ision sirnuld also be answered in the n egaJ iYe. Un­
less the r emedy of an injunction is especially provided by statute, 
wluch is not the case in this instance, the remedy is only available 
to prevent the commission of such crimes as in and of themselves 
would constitute a public nuisance. 

Yours very truly, 
C. A. ROBBINS, 

Ass-ista,nt Attorney Geneml. 

C1TrZENS-CH1LDREN OF FoREIGN-BORN PAREN'l's.~A person whose 
parents are residents of the United States although not citizens 
at the time of his birth is a citizen of the United States. 

MR. FRANK Y OGKG.DALE, 

Harcourt, Iowa. 

June 5, 1912. 

DE.AR Srn. : Replying to yours of the 27th ult. addressed to the 
attorney general, will say that section 1992 of the revised statutes 
of the United States, to which you refer, has uniformly been 
interpreted to mean that a person born within the United States is 
a citizen thereof provided the parents are residents of the United 
States. In other words, they 1rned not have been naturalized 
citizens iJ1 ordm· to make tl1P, native born child a citizen. It is only 
the chi ldren of people who are subject to a foreign power, such as 
ministers to this country from some foreign country and here only 
temporarily wl10 do not become citizens of the United States wlien 
born within its limits; hence you would have the right to vote. · 

Yours truly, 
C. A. ROBBINS. 

Assi.sta,nt Attorney _General. 

PRIMARY ELECTION-ADVERTISING AT Por.Ls.-It is not illegal to 
place advertising matter within one hundred feet of primary 
election polls. 

MR. CEAIU,ES N. DAHLBERG, 

Storm La.ke, Iowa. 

June 5, 1912. 

DEAR Sm: Yours of the 4th instant addressed to the attorney 
ge:Qeral has been referred to me for reply. 

415, 
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You call attention to the fact that at the primar! elect~on recent­
ly held bills, posters and other adve_rtising ma~ter m the mterest_of 
various candidates were displayed m the ~olh~g places along side 
the cards of instruction to voters, and mquire wheth~r or not 
there is anything illegal in connec~ion. wi!h sue\ practice. You 
say, "It seems to me like electioneermg mdirectly. 

While the practice is one which perhaps sho~ld n~t be coun­
tenanced or approved, yet I find no statute which duec:ly ~ro­
hibits the same. The statute which you dou~tless have m 1;11i~d 
which prevents electioneering within any pollmg p~ace or withi~ 
one hundred feet thereof is code supplement section. 1134, an 
a.ppli€6 to the general election only, and not to the prunary elec-

tion . 
Yours very truly, 

c. A. RoBBlNS, 

Assista-nt Attorney General. 

SUPERIOR CouRT-NOMINA'l'lON OF JUDGES.-Judges before the _su­
perior court should he nominated by d1;legates representmg 
precincts of the city in which the court is held. 

l\fR. G. B. JENNINGS, 

Shenandoah, Iowa. 

,Juue 6, 1912. 

DEAR Sm: Yours of r ecent date addressed to the attorney 
general with reference to the proper method of no~inat~ng ~ judge 
of the !>Uperior court. has been referred to me for mvesbgahon and 

reply. 
I find that former Attorney General Byers in June, 1910, ren­

dered to Judge C. B. Robbins of Cedar Rapids an opinion from 

which 1 quote as follows: . 

'' In one or two other counties the interested parties propose 
to have the superior judge nomination made by the delegates 
to the county convention who represent the city precincts and 
who were selected at the recent primary. This method is, in 
my judgment, entirely legal. The words 'of the guperior' 
found in section 14, chapter 69, acts of the thirty-third general 
assembly, were undoubtedly inadvertently included in the 
amendment." 

I note your suggestion that on account of the fact that the 
county pays half the salary of the superior judge, that it might 
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not be out of the way to ha.Ye the nomination ma.de by tl1 c C{>Lmty 
convention. yet it seems to me that wh en th e superior judge must 
he elected by the voters of the city, there would be no occasion for 
having a nomination participated in by electors or d elegat&S from 
outside territory. I call your attention to the following language 
found in code supplement section 256-a: 

"The names of candidates for judge ( of the superior coul't. ) 
shall be placed upon the same ballot as used in the city for 
the state, county and townshi p offfoers. • • • Certificates 
of nomination of candidates for judge by conventions or 
primaries of political parti es and nominations by petition shall 
be fixed (fil ed) with the auditor of the county in which said 
city is situated within the same time provided by law for the 
filing of certificate of nomination and nominations by petition 
for offices to be filled by the electors of counties.'' 

On the whol e, I think the most simple and legal method would 
be to have the nomination made by a convention composed of the 
delegates representing the various precincts of the city or town 
over which such court would have jurisdiction. 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorney General. 

ACKNOWLEDGMEN'rs.--By whom taken. 

1VI'R. w. J. STEWART, 

elo Grimes Savings Bank, 
Grimes, Iowa. 

June 8, 1912. 

DEAR Sm: Yours of recent date addressed to the attorney 
general has been referred to me for reply. 

Your question briefly stated, is, whether or not your private 
secretary, who at times assists with the bank work and who is not 
a stockholcl~r and draws no interest from the bank, may, if a 
notary public, lawfully take acknowledgme-nts of papers in which 
the bank is interested in view of the fact that she has also been 
elected assistant cashier with a right to sign certificates of deposit 
only. 

In my judgment this inquiry should he answered in favor of 
her authority to take such acknowledgments. However, the fact 
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that she is an assistant cashier would probably cast upon t~e bank 
the burden of proof to show th€ want of interest ~t the tune the 
acknowledgment wa6 taken if the same were questioned. 

Yours truly, 
C. A. RoBBINS, 

Assistant A.tton1ey General. 

J USTICE 01<' 'HIE PEACE.--C"..,ost and compensation of. 

MR. L. A. ~VJcIN'l'OSH, JUSTICE OF TTIE PEACE, 

:Muscatine, Iowa. 

June 10, 1912. 

DEAR Sm: Yours of the 8th inst. addressed to the attorney 
general has been referred to me for r.eply. 

You call attention to code section 4597, and propound the · fol­
lowin g question : 

"Under the Jaw of Iowa is it lawful for a justice of the 
peace, doing IL genera l collection business, to_ sue claims in his 
hands for collection in his own court, cliarf!lllg" the cust~m~r:r 
costs :rnd t he usun1 percentage of say 25y;, to the plamt1ff, 
the pla intiff consenting to the 25 % , of course.'' 

Subdivision 22 oE th E: section to which you call attention provides: 

"For nll money collected and paid over without action 5%; 
and for all moD ey collected and paid over after action brought 
without judgment, 2% , which shall be added to the ·costs." 

In t11e case of Hawk eye Ins1wance Co. vs. Bra,inard, 72 Iowa, 
130, i t is stn ted by nm· supreme court : 

"r\. justice of the peace is a public officer, whose emolu_ments 
are fix ed a.nrl prescribed by law for all acts done by him hy 
virtue of his officr and it is conceded by counsel for the ap­
pellant as ·we understand, that the agreement deprives . the 
justice of certain fees ch arged and for which he could com­
pel plaintiff to pay. · If by contract he may take less, -~by 
may not' the parties contract for an enlarged compensation? 
W e think a contract whereby an officer agrees to accept a less· 
or greater compensation than is prescribed by statute • • • 
is contrary to public policy and void a.nd that :the contract ,in 
question . is of that c baracter. '' 
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In the case of Daniels us. City of Des .llo incs . 10b .lo1ra, -!S-!. the 
compensation of the police matron was fixed and th e supreme eourt 
said: 

"If the plai nti ff \\'as a_ppointed policl' matron then as the 
statute fi.--::es her compensation , a contract whereby she agreed 
to accept less than the amount fixed by statute would be con­
trary to public policy and void.'' 

Inasmuch as your proposed ·agreement for 25 % of the ainount 
collected exceeds the amount prescribed by la.w I am inclined to 
think under the authorities a hove cited that your question should 
he answered in the uegative. 

Yours truly, 

c. A. ROBBINS, 

Assistant Attorney General. 

PRIMARY ELECTIONS.--County convent ion not confined m nomina­
tions to persons voted for at t he primary. 

S_IMON FISHER, Cou.nty Attoniey, 
Rock Rapids, Iowa. 

June 10, 1912. 

DEAR Sm: Yours of the 8th inst. addressed to the attorney 
general has been referred to me for reply. 

Your question ha_s reference to the power of the county con­
vention to nominate county officers where the primary has f~iled 
to result .mch nomination. · 

rn my .judgment the county convention may make such :Qomina. 
t:ions where votes were cast for the office at the primary. ·~heth~r 
the name of the candidates were printed upon the· ballot or not 
' . I 

a,pd that in such cases the county · convention is not limited to 
persons receiving votes in-.the primary but may nominate a per­
son who r.ecei,.ved votes at .,the primary or a person who · did not 
receive votes at the primary for such office. . . 

·: .. ··· 
. I 

Yours truly, 

c. A. RoBBINS, 

Assista,nt Attorney General. 
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REsmENCE--LEGAI,.-One 's legal residence is his permanent resi­
dence even though be may be temporarily absent. 

June 10, 1912. 

MR. G. M. MILLER, 
Lock Box 13, Hazleton, Iowa. 

DEAR SIR: Yours of the 4th inst. addressed to the attorney 
general has been referred to me for reply. 

Your question briefly stated is, whether or not a former resident 
or citizen of Buch.anan County, who is and has been in the em­
ploy of -the state weighing coal for seven or eight years, and has 
bought a home and moved his family to Polk County, where his 
place of employment is located, should vote in Polk or in Buchla.nan 
County. 

It very frequently occurs that a person may have a domicile in 
one county to which he intends at some future time to return even 
though he has had for several years his residence in another county, 
and the question depends so largely upon the intention of the 
particular person that it. is hard to lay down any definite rule. 
For instance, Governor Carroll has lived in Des Moines for a 
number of years and owns his home on Ninth street in which he 
Jives, and yet he returns every year to Bloomfield in Davis county 
to vote because he claims that as his home and it is his intention 
to return there when his official duties are completed. The Attor­
ney General also owns his home in Des Moines and while he has 
lived here several years always returns to Audubon county to vote 
because he claims that as his domicile. So that in the case about 
which yon inquire if the party still has an intention of returning 
to Buchanan county when his employment with the state is ter­
minated he would doubtless have a right to vote in that county. 
On the other hand if he has no intention to return to Buchanan 
county but intends to remain in Polk county even after his employ­
ment with the state is terminated then the proper place for him to 
vote would be in Polk county rather than Buchanan county. 

Yours truly, 
C . .A. RoBBINS, 

Assistant Attorney General. 

REPORT OF ATTORNE):·GENERAL 711 

C1TIES AND ToWNs--CROSSL.VG&- UsE OF BY TRACTION ENGINES.­

Cities and towns cannot prohibit traction engines from using 
crossings. 

AMANDTJS SKOG, CLERK_, 
Albert City, Iowa. 

June 11, 1912. 

DEAR Sm : Yours of the 8th instant addressed to the attorney 
general has been referred to me for reply. 

Yo_u inquire as to the law with reference to traction engines 
runnmg across town crossings and damaging them, and inquire 
~h.ether or not you can refuse the use of crossings to parties de­
s1rmg to croS6 with engines, and also whether or not you can hold 
them for damages. 

Prior to the acts of the thirty-third general assembly, code sup­
plement section 1571 provided : 

"V{~enev~r any engine driven in whole or in part by st eam 
po_wer is bemg propelled upon a public road, in crossing any 
~ridge o~ culvert in the public road, or plank street crossings 
m any city or town, four sound strong planks not less than 
twelve feet long, each one foot in width and two inches thick 
shall be used by placing and keeping continuously two of them 
under the wheels. 

" .A failure to comply with either of the provisions of this 
sect10n shall_ ~e a misdemeanor punishable by imprisonment in 

. the county Jail not more than thirty days, or by a fine of not 
more. than one hundred dollars, and in addition, all damages 
sustamed may be recovered in a civil action against the vio­
lator.'' 

By c~apter 102 of the acts of the thi~ty-third general assembly 
the sect10u above quoted was repealed and the clause authorizing 
t~e recovery of damages was entirely eliminated and the clause 
with reference to planking the bridge was made to read as fol-
lows: · 

"Until the first _day of November, 1910, no traction engine 
shall cross any bridge crossing or culvert in the public high­
way or street unless sound strong planks not less than 
f t "d. d t one oo WI e an wo inches thick be placed and kept contin-
uously under the wheels.'' 

. The evident thought of this provision was ·to give the road 
authorifas until the first day of Novepiber, 1910, in which· to 
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construct their bridges and culverts in such a man~er and of suc_h 
strength as that the same would not require planking, as there is 
no provision whatever for planking after November 1st, 1910. 

This law was sought to be changed in the thirty-fourth. general 
assembly but the effort failed. Hence, it follows that m ~our 
case you could not deprive the owner of the engine of the right 
to use the crossings, nor would you be entitled to recover damages 
for injury to the same, in my judgment. 

Yours very truly, 

STATE.-Not required to give bond. 

J. W. ANDER.'30N, Cmi.n /;,y Attm·ney, 
Onawa, Iowa. 

c. A. RoBBINS, 

.Assista,nt Attorney General. 

June 11, 1912. 

• DEAR Sm: I am return ing herewith your petition in the case of 
State of Iowa vs . B . P . Swao1.son, et al, with slight changes noted, 
and I would like to havt you forward to this department a copy 
of the petition as finally filed. 

Wi°th reference to the question of the necessity of the state 
giving a ,bond in actions of this sort, I call your attention to code 
section 2475 which provides: 

"The state may maintain actions in the same· manner as 
natural persons, but no security shall be required in such 
cases.'' 

I think this provision would supersede the necessity of giving 
such bood. 

lj 

Yours very truly, 
C. A. RoBBINS, 

Assistant Atto1-ney General. 
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SOLDIERS- EXEMPTlOX FROM TAXATIOX.-Vi7here the legal title t o 
property is in the wife but the equitable title in soldier, soldier 
,is entitled to exemption. 

June 12, 1912. 
rvIR. A . J. SHAw, 

Pocahontas, Iowa. 

DEAR Sm: Your~ of the 6th inst. addressed to the attorney 
general has been referred to me for reply. 

Your question briefly stated is whether or not property owned 
by the wife of a soldier, the title being in her name and the property 
being in fact hers, is exempt under title 62 of the acts of the 
thirty-fourth general assembly if the same constitutes the home· 
stead of the soldier and his wife. 

Under the statute as it primarily read, the exemption only ap­
plied to the homestead of the soldier and in construing the statute 
the place where the soldier and his family lived was his home­
stead whether in his name or in the name of his wife, but the 

· wording of the statute has now been changed so that it applies to 
any property of the soldier or of his widow, remaining unmarried. 
This department has held that where the legal title was in the 
wife but the equitable title in the soldier that the soldier was en­
titled to the exemption. But I do not believe that the exemption 
is authorized by this chapter in a case where the equitable as well 
ris the legal title is in the wife. 

Yours truly, 
C. A. RoBBINS, 

Assistant A.ttorney General,. 

INTOXIOATING LIQUORS.- When purchase price may be collected. · 

June 12, 1912. 
MR. B. F. STAUFFER, 

Perry, Iowa. 

DEAR SIR: Yours of the 8th instant addressed to the attorney 
general has been r efer red to me for reply. 

Your first ques.tio:n is : 

· ''If a party living · in Iowa orders beer- in · cask from a 
br~wery outside the state, can the brewery collect for the 
fiamP. hy law-'?" · 
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This question should be answered in the affirmative, as such a 
sale would be interstate commerce and the Iowa law would not 
render the same an unlawful sale, and it is only where the ' sale 
is unlawful that the purchase price cannot be collected or re­
covered back under the Iowa law when it has been paid. 

Your second question is : 

'' Has the brewery a right to send around collectors to col­
lect these accounts after the beer has been shipped t '' 

This question should also be answered in the affirmative. 

Your third question is, whether or not there are any charges 
for this information. 

This question should be answered in the negative. 

Yours very truly, 

INTOXIOATINO LIQUORS.-·-Defined. 

MR. J. J. MEYERS., 

Carroll, Iowa. 

C. A. RoBBINS, 

Assistant Attorney General. 

June 12, 1912. 

DEAR Srn: I am in receipt of your communication of the 8th 
instant requesting an opinion as to whether Schuster's Malt and 
Hop Liquid, which is manufactured by Schuster's Brewing Com­
pany of Rochester, may be sold except by one who operates a 
retail saloon under the mulct law. 

No one has the right to sell any malt liquor in this state except 
a person who regularly operates a retail place under the mulct 

· law or does business undPr the law prescribed for manufactures. 

Our supreme court has so many times held that any liquor whic:h 
contains alcohol may not be sold as a beverage by a registered 
!)harmacist or permit holder, or any one else except a person operat­
~ug under the mulct law, that citations are unnecessary; and this 
is true even though the percentage of alcohol is very slight, in 
some cases only one-half of one per cent. 

As to w?~ther_ a. registered pharmacist or druggist may sell 
patent med1cme whieh contains alcohol depends upon whether or 
not _t~ere is sufficient. alcohol to destroy the characteristic of a 
med1cme and make it either suitable or possible for a beverage; in 
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other words, they have no right to sell paten t medicine which con­
tains alcohol as a beverage or which is actually bought and used 
as a beverage. They must know at their peril that the purchaser 
is buying it only as a medicine to be used only as a medicine. 

Yours very truly, 
GEORGE CossoN, 
Attorney Gene,·al . 

FEEs.-Amount sheriff may charg.e for summoning grand or petit 
jury. 

C. J. CASH, 0011,nty Attorney, 
Anamosa, Iowa. 

June 18, 1912. 

DEAR Sm: Yours of the 15th insta.nt addressed to the attorney 
general has been referred to me for reply. 

You call attention to the provisions of subdivision 5 of code 
suppl_ement section 511 and then . make the following statement: 

"Many of the sheriffs contend that the sixty cents for each 
~erson is to compensate them for all expenses in summoning 
Jurors and as they are allowed no mileage for this particular 
item, they should be allowed to retain the sixty cents and not 
apply it on the salary. Other officers contend that no mileage 
or expenses were allowed on this item because it was assumed 
?Y the le~slatu~e that the sheriffs could summon these jurors 
m connection with other work and that the salary now takes 
the place of the six:ty cents formerly paid." 

an_d request copy of any opinion that may have been rendered ,by 
thIS department on this question, and if none has been rendered 
you ask for our view as to the proper construction of the sectio~ 
in view of tp.e fact that the sheriff is now a salaried officer. 

So · far as I have been able to find, no opinion has been given 
c-overing this question. The subdivision to which you refer pro­
vides: 

"Es.ch sheriff is entitled to charge and receive the follow­
ing fees: 

'' For _summoning a grand or trial jury for each person 
served, sixty cents, to be paid, out of th,e county treasury; and 
such rum shall be in full compensation for such service. '' 
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Code supplement section 508 now provides: 

'' Quarterly itemized reports under oath • * • shall be 
made to the board of supervisors by the sheriff, of all fees and 
mfleage char ged or taxed, and all that are collected by him and 
his deputies, including all sums for which the county is liable, 

. except for dieting and lodging prisoners; and at the time of 
making such quarterly reports he shall make full settlement 
with said board, filing therewith the receipts of the county 
treasurer for all moneys paid over to him." 

Code supplement section 510-a provides: 

'' In all counties, the expenses necessarily incurred and 
actually paid while engaged in the performance of official 
duties in serving crimi1ia.l process or commitments to the peni-

• tentiaries, industrial schools or asylums, shall be allowed by 
the board of sup ervisors, and paid as other claims against 
the county nnd he shall be allowed to retain all mileage col­
lected by him i.n the service of civil process.'' 

In the case of Bybee vs. Marion County, 128 Iowa, 610, our su­
preme court considered a similar question which they stated a6 fol­
lows: 

"The question presented in this case is ,,vb ether the board 
is required to allow the sheriff as expenses the amounts neces­
sarily paid ont. by him for railroad far e, livery hire and hotel 

· bills, while traveling for the purpose of serving criminal proc­
ess,'' 

and in pa.ssiug upon it they made use of the following language: 

"It is eonceded for the sheriff t11at the mileage in the serv­
ice of civil process covers his expenses incurred in connection 
with such services, but it is claimed that as no mileage is al­
lowed him in the service of criminal process, the expenses in­
cident to such service are to be allowed the sheriff as reason­
able expenses of his office. It is difficult to interpret code 
supplement 1902, sections 510-a , 510-b, as applied to the pres 
vious provision:;; found in code section 511, but we think the 
effect of the subsequent statute was to appropriate to the bene­
fit of the county, all the fees provided for in code, section 511, 
except the mileage for service of process in civil cases, and to 
allow th~ sheriff a salary in lieu of such compensation, which 
salary is made to depend to some extent · on the am-0unt of 
J'ees received by him. As no provision is made for reimbursing 
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him for his traveling expenses in th e serYic·e of criminal proc­
ess, it must have been intended by the legisla ture tha.t such 

. expenses shall b~ allowed as 'expenses neeessa.rily incurred aud 
actually pai.d ,...-hile engaged in the perforrna11ce of official 
duties in the service of criminal proces-s,' e tc., as p1'0Yided in 
code supplement 1902, section 510-a . 

"It seem.s to us that it could not. have been the intention of 
the legi .<olat11re that, in fixing his compensation, the mileage 
for the service of criminal process sh ould be appropriated by 
the c:onnty as a part of tJ1e receipts of th e office, Vi·ltil e t he trav­
eling expensc~s in making such service should be borne by the 
officer.'' 

In view of this opinion I am inclined to the belief that if the 
question were ever presented to our supreme court it would either 
huld that the sheriff would be entitled to this sixty cents provided 
for in subdivision 5, or that the sheriff should be entitled to charge 
his '' expenses necessarily incurred and actually paid'' while en­
gaged in summoning such jurors, and in view of the provisions 
of code section 508 already quoted herein, I am inclined to think 
that the court would not hold that the officer would be entitled to 
retain the sixty cents, for it require.s him to account for all fees 
and mileage charged or taxed, including all sums for which the 
county is liable. Hence, the only conclusion left would be that 
the sheriff would be required to account for the sixty cents, but 
would be entitled to have allowed him his expenses necessarily 
incurred and actually paid while summoning such jurors. 

While the qnffition is not entirely free from doubt, yet I think 
this the more reasonable construction. 

Yours very truly, 
c. A. RoBBINS, 

Assistant Attorney General . 

MARR,IAGE OF · Cousrns.-Illegal under chapter 212, acts of the 
thirty-third general ass_embly. 

MR. w. H. NUNEMAKER, 

Conner, Mont. 

June 18, 1912 .. 

DEAR Sm : Yonrs of the 6th instant addressed to the 
uf Iowa has been referred to this department for reply. 

governor 

• 
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You ask to be advised if the Jaws of this s-tate prohibit the mar­
riage of fi rst cousins_ This inquiry should be answered in the 
affirmative. 

By chapter 212 of the acts of the thirty-third general assembly, 
which took effect Jul y 4, 1909, the marri age of first cousins was 
proh ibited an d fh e violators of such law made guilty of incest. 

Yours very trnly, 
C. A. R-Oeerns, 

Assistoot Attorney General. 

REP RF..SENT;\ '1·1n :- NoM INA'l'ION OP-How i fADE. 

J. J . RArNno,v, .4ttditor, 
Waterloo, Iowa. 

June 19, 1912. 

DE,1n Sm , Yours of the 18th instant addressed to tl1e attorney 
general has been refer red to me for reply. 

You say that fo r representative you had three candidates and 
were entitl ed to nominate two, and that one received 1,460 votes, 
one 1,950 votes and one 1,436 votes, and state that you would like 
to know who are nominated. 

If there were no oth er votes cast for t he office of representa­
tive other than for the three whose votes you have given , then the 
one receiving 1,460 and the one receiving 1,950 votes should be 
declared the nomin ees. 

The r ule is, to divide the whole number of votes cast for the 
office by the number of officers to be nominated for that office, and 
take this r esult as the 100%, th e 35% of which a person must have 
before 'he could be nominated, and in this case you should take 
the 1,950 votes, the 1.460 votes and the 1.436 votes and all other 
votes cast for that offi ce, add the same together and divide the 
total by two, and if each of the two highest, that is, the one having 
the 1,460 votes and the one having the 1,950 votes, have 35% of 
t he quotient. then such parties should be declared the nominees. 

I will say, however , that as this is a state office it lies with 
the state canvassing board rather than with the county hoard of 
canvassers to dete.rmine who is nominated. See code supplement 
sections 1087-a19 and 1087-a20. 

Yours very truly, 
C. A. R-Oaerns, 

Auistant Attorney General.. 
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Scm>OL TREASURER-ELECT10N-QU.\I.IFICAT10N.- cbool t reasurer 
shou!d quali fy within ten days aft.er Jul y 1st following his 
election. 

MR. ALVIN c. SCHAFER, 
Sheffi eld, Iowa. 

J une 19. 1912. 

DEAR Sm: Yonrs of the 15th instant add ressed to the attorney 
general bas been referred to me fo r reply. · 

Your question br iefly stated is as to when th e school treasurer 
should be elected and when must he qualify. 

By code supplement section 2754 it is provided , 

" In districts composed in whole or in part of cities or t.owns, 
• treasurer shall be chosen in like manner whose term shall 
begin on the firs t day of July, unless that 'date falls on Sun­
day, in which case on the day foll owing and continue fo r two 
years, or until his successor is elected and qualified. " 

The words "in like manner '' refer to the manner o.f election 
previously mentioned in the section . Code supplement section 
2757 provides : 

" On the first day of July, \Ulless the date fall s on Sunday, 
in which case on the de.y following, the board of all independ­
ent city, town and village corporations and the r etiring board 
in all other school corporations shall meet, e,camin e the books 
of and settle with the secretary and treasurer for the year 
ending on the thirtieth day of June preceding, and for the 
transaction of such other business as may properly come be­
fore it. On the same day the board of each independent ci ty, 
town and village corporation, except ns provided in section 
2754 of this chapter, and the new board of every other school 
corporation shall elect from outside the board a secretary and 
treaErUrer.'' 

By code sectinn 2760 it is provided , 

" The secretary and treasurer shall each give bond to the 
school corporation in such penalty as tl,e board may require. 
• • • • Each shall take the oath r equired of civil offl­

·cers whi ch shall be endorsed upon the bond, and shall complete· 
hie qualification• within ten days." 
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In my judgment the school tr~asu rer _should qualify within ten 
days after July first following his election. 

Yours very truly, 
c. A. ROBBINS, 

Assista1nt Attorney Genm·al. 

COUNTY CEK'rn.\L CoiuoTTEE·- YA CANCIES IN :\[E)rnERSHIP-How 

FH,LED. 
June 20, 1912. 

1\fR.. D. H . BAUMAN, 

W ehster City, Iowa. 

DEAR Sm: Yours of this date addressed to the attorney general 
has been referred to me for reply. 

Your inquiry is with reference to the proper steps to be taken 
to fill vacancies occasioned by the failure to elect township or pre­
cinct committeemen at the June primaries, and you ask whether 
or not this department recently rnled that the old committeemen 
lield over. 

I know of no sud1 ruling and if snch a l'l1ling h as heen made I 
am inclined to think it is erroneous in view of tlir following pro­
vision fonnd in eode supplement section 1087-n25 ns now amended: 

"The county central committee elected in tl1 c primary elec­
tion sha 11 organize on the day of the ( conn ty ) convention, 
imrn edin,te]y following the same. Vn rn ncies in srn'h committee 
may be filled lJy a majority vote of the committee.'' 

Ju my jmlgrne11t th is provision authorizes vacaneies to be filled 
by the committee after its organization on the day of tlie county 
convention by a majorit? vote as stated in the law. 

Yonrs truly, 
c. A. ROBBINS, 

Assista1nt A.ttorney General. 

P1mnLERS.-The pe<ldlerR' license law does not appl,v to personi. 
selling goods of their own production. 

Oc·rAvE PnOTEAU, 

51.7 N. Clark St., 
Ch iengo. Ill. 

June 22, 1912. 

DEAR l\L~DAM: Yours of the 20th instant addressed to the comp­
! rolll' l' of state has been r eferred to this department for reply. 
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Your question briefly stated is, whether or not a lic·e ns(• is re­
quired of a person traveling and selling his own personal!~· manu­
factured goods. 

Ot1r peddlers' license law d oes not apply to p ersons selling goods 
of their own manufa cture or production, either by themselves or 
employes, but this section does not apply to a traveling vendor of 
drugs. He 1s r equired by a differ ent section to pa~· a. liceu sL' . 

Yours very truly, 
c. A. ROBBINS, 

A.ssistant A.ttorney Ge·nernl. 

PRIMARY ELECTIOKS-CouNTY CnAIRi\fAN.-1\Tust he m ember of the 
delegation. 

June 25, 191:! 
Mn. Or,E LANGLAND. 

Cambridge, Iowa. 

DEAR Srn: Yours of the 22d 1nst. addressed to the attorney 
general has been referred to me for reply. 

Your question is, "Can a man, not a d elegate to the couut~' 
convention, be elected chairman of the county couven tion 1 '' 

'!'here is no direct provision of the primary law specifying the 
qualifications of the chairman of the county convention. However, 
the r'!hairman of such convention is surely a component part thereof 
and it is provided in code supplem ent section 1087-a.25 : 

"Said convention shall be composed of d elegates elected at 
the last preceding primary election.' ' 

Hence, a county convention presided over by a chairman who 
was not a delegate would not be a "convention romposecl of dele­
gates elected at the last preceding primary election." 

Furthermore, it is usual to allow the prcsicli,n g officer a rigl1 t 
to vote, espeeially in case of a tie, and if this office were awarded 
to one not a delegate instances might arise where t h e numher of 
votes cast would exceed the number of delegates in the conven tion. 
'While the question ns 1:o whetlier or not such a chairman would J,c 
a legal chairman is a close one y et in my judgment the practice 
should not he encoura.ged . 

You say 111 the latter part of your letter "such is the caBe in 
Story eounty." and I lrnrdly know what yon m ean h)' this r cma ek 
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as there could be no permanent chairman of the county convention 
until after that convention had met and organized. The observ­
ances heretofore made have been made with reference to the per­
manent chairman and the same objection would not apply to a 
temporary chairman. 

Yours truly, 
C. A. RoBBINS, 

Assista,nt Attorney General. 

UNION SOLDIERS.-Burial of. 

MR. CHAS. E. SCHOLZ, County AttorMy, 
Guttenberg, Iowa. 

June 26, 1912. 

DEAR Sm: Yours of the 22d inst. addressed to the attorney 
general has been referred to me for reply. 

You call attention to code section 430 as amended by chapter 
25 of the acts of the thirty-fourth general assembly, and say, 

'' A portion of this cemetery has been set apart for burial 
of Union soldiers. There have been more than fifty inter­
ments in the cemetery but not in this portion set apart. Now 
the question is whether the fifty interments refer to the inter­
ments in the whole cemetery or to the portion set apart for 
said Union soldiers.'' 

The portion added to the section by the last general assembly 
provides: 

"Or for the erection of a monument in any cemetery in the 
county, 1t portion of which ( cemetery) has been set apart for 
the burial of Union soldiers, sailors and ma_riues, in which 
(cemetery) there have been not less than :fifty interments." 

It is not clear whether the second word "which,' ' quoted above, 
refers to the cemetery or to the portion set apart, but I think the 
more natural and usual construction of this language requires that 
the second word "which" be construed to ha.ve reference to the 
cemetery as a whole rather than to the portion set apart for the 
burial of Union soldiers. There would be no greater reason for 
authorizing the er.ection of a soldiers' monument in a _cemetery 
having fifty soldiers buried in the portion thereof set apart for the 
burial of soldiers than there would be for the erection of a likP. 
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monument in another cemetery having a like portion set apar t 
for the burial of soldiers and fift y soldiers buried in the cemetery 
but a less number in the portion so set apart. 

Yours truly, 
c. A. RoBBINS, 

Assistant Attorney Gene1·al. 

FOREST RESERVATION- 'l'A.XATION OF.-Land planted t o trees can 
only be taxed one dollar per acre wit hout r eference to the 
real value. 

June 26, 1912. 
lVIR. E . c. FARREN, 

Kansas City, Mo. 

DEAR Srn: Yours of the 2fa,t inst. addressed t o the attorney 
,general has been referred to me for reply. 

You ask to be advised as to whether or not a premium is offered 
by the state of Iowa to the planter of trees, or a remission of taxes 
on acreage so planted, or anything of that sort. 

Forest reserves from two acres up, containing 200 growing t rees 
on each acre are by law required to be assessed at the taxable 
value of $1.00 per acre without reference to the real value. Fruit 
tree reservations from one to five acres in extent, containing at 
least 70 fruit trees on each acre are required to be assessed at $1.00 
per acre without reference to the real value. Where other fruit . 
forest or ornamental trees are planted, the .asE10SSed value of th~ 
]and upon which they are planted is not to be increased on account 
thereof. (See code supplement sections 1400-c to 1400-1 inclusive.) 

Yours truly, 
C: A. RoBBINS, 

Assistant Attorney General. 

COUNTY CoNVENTION.-Delegates hold over. 

SHERWOOD A. CLOCK, County Attorney, 
Hampton, Iowa. 

DEAR Srn: Yours of the 25th inst. addressed 
general has been referred to me for reply. 

June 2,6, 1912. 

to the attorney 



,I . 
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Your first question is \rhcther or not tl1 e old dde~at~s to t he 
county c·oiJYention, elei:tcd t\\·o years ago , hold o\·~r m mstm'.ees 
\\"li,~r~ 1. li cir sne,;essors are not elect ed at the last prnnary election. 

Code surplemcnt section 1087-a.25 provides t~a.t t he t~rm of offi~e 
.-,t 

811
,.)

1 
dr· lei;!ates sh.di Ji ,:g in on the Jay follrnrnJg the final cauyass 

111 t he vote.~ of t he board of snpenisors and sl1aH continue for two 
y,·;irs ;iu<l ·ulllil th lir s ,u_- u.,ssurs cue clcclcd. This departJ 11 ent }ms 
ii ei·d•>fol'e Ji <·ld 111i s pi-uvisi on r·11ti1.l cd the old delegates to hold over. 

In your sr!eond q11 estinn yon r·nll. attention to the yro:is-inns of 
rod e snpplernn1t sections l084-a~4 and 1084-a25 a.nd m <~mre how a 

1w1:s••ll ,·an li0 nr,111in nted, if at all , for an office for ':Inch no can­
didnte '~ nallle was printed upon th e ticket and for which no person 

1·ee<.; in·c.l YOl es at the primary election. 

This dcpartrnrnt has held that where no person was voted for 
for n pa1·ti e111ar office at the primary election, the county con-, 
, ention ,ms withont power to make <1 nomination for such office 
and th e only way by which such office could be filled is by petition 
in aN·ordance with sect.ion 1087-a29. 

Yours truly, 
c. A. ROBBINS. 

Assistamt Attorucy General. 

'J'Ax LrsTs .- Tnxes should be eanied out separately on eac11 sep-
11rate description of land. 

. \fo. E. R. STJr.r:..c:, Go u11ty Atf:orney, 
J\TnnchesJ-er, I owa . 

June 28, 1912. 

J)i:; ,, n ~m: Yon I'S of the 24th inst. addressed to the attorney 
ge11rral has heen referred t·o me for reply. 

You eall attcntim1 to section 1383 of the code supplement and 
also ca ll at1l'11lio11 to ll1e ('onfliet between tli e county auditor's office 
nnd the rounty 1 reasurcr 's office with reference to the proper 
111n1111 cr of ma.king up the tax list and then say: 

" The q11estion "·hicli I r1esire to ask your opinion on is, 
whether or not nnder section 1383 of the code, or any other 
sectioe , it is the duty of the audit.or in making up his tax. list 
to show the amount of taxes assessed against each description 
of lancP " 
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This sel'lion 1n·o-rides : 

"The first d,'(,- nf ,Jaunary in e,w li .'·c·,11· i fi,, ,-n1111t.,· ·:1ml it·or 
shall trr111 sc ribr tl1r- nsse;;smen1.;; nf the :::,,YC"rnl t o\\"nsliips. 1mrrn,. 
01· ei1'ies into a hook to 1,,, k110\\·n ns 1"11 .-· ' T ,1x T.i s t . · pl'nperly 
rul ed anrl headed ,Yith rlist inct columns. in \rhi rh shall he en­
tered th e names of tax payers, da:criptio11s of lands.'' 

The ,,·orcl "trnnsr:rihc" as defined by vVebster n1eans, " . .:\ re­
writ1ng- of a compositi on 1·011sisti ng of the same words as the original. 
A. wt·itten copy." ( S ec In re Ei· i11gso11, 40 ~- \V., , ;J:~, and .l11dcr­
son 's .Dmu n ,i:c tionary. ) 

In ni,v judbnn cnt i t: \\·nnld 1,e the dn ty of t he auditor to carry 
out the amonn t nf taxes opposite ench separate description of real 
esta fo as til e same is re tn r nerl by the assessor. He shonlil not. he 
r equired to fnrth er subdivide th e same into leRser d escript.io11s, nor 
sl10uld he be p crmitt.erl to acld tl1e same togetl1er and compute the 
amount of taxes on a nnmher of descriptions in a lump Rum. 

Yours truly, 
C. A. RoBBIKS. 

A.ssista.nt Attorney Genera l,_ 

REFUND-BY S'l'A'l'K-Persou deprived of land patented by the state 
is entitled to refund of th e amount paid the state. 

HONOR.ABLE EXECUTIVE COUNCIL, 

State House . 

June 28, 1912. 

G&\l"'l'LEMEN: With r eference to the right of R. W. Benton to 
have refunded to him certain inoneys paid on account of lands 
patented by the state to him, which was covP-red to some extent by 
my letter of May 29th, will say that I have given the question 
further consideration in obedience to your r equest of June 4th 
and have examined the petition and answer enclosed by McCormick 
under date of ,Tune 3d. I have also examined the r ecord in the 
case of D·umbarton R ea.l.ty Co. vs. Erickson, and five other cases 
which were consolidated and in one of which cases the claimant , 
R. 'N. Benton, was a defendant. 

The petitions in the five cases referred to were filed December 
12, 1905; whereas the patent to Benton was not issued until March 
21st, 1906. The answers were filed January 23d, 1906, prior to 
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the time Benton had received the patent. The petition of inter­
vention on behalf of the state of Iowa was filed on the 27th of 
August,-1906, and on the 30th day of November, 1907, the decree 
was entered holding that the land was accretion land belonging t;o 

the plaintiff and the defendants, city of Sioux City and Paul King, 
as riparian owners and that the other defendants and the inter­
venor had no right, title or interest therein and the title was 
quieted in the riparian owners against all the adverse parties. 
(See appellant's abstract of record, page 7, found on page 96 of 
ab!rtracts and arguments in civil cases for the years 1907 to 1910.) 

In paragraph 3 of the copy of the petition enclosed by Mr. 
McCormick, it is alleged, 

'' That the defendants are W. R. Benton and J. J. Keefe, 
alth01tgh adjudged by this c01irt in its decree dated November 
30, 1907, and found in the district court record, volume 50 on 
pages 265 to 274 to have no interest in th,e property, are still 
making claim thereto.'' 

The decree of date November 30, 1907, was never appealed from. 
It is true that the state of Iowa, as intervenor, and some of the 
defendants filed in said court a petition for a new trial. This new 
trial was granted and an appeal was taken from the order granting 
the new trial and the supreme court held that the new trial was 
erroneously granted. Hence, the first mentioned decree of Novem­
ber 30, 1907, became and was at all times the final decree in said 
case. And in view of this final decree the defendant, R. W. Ben­
ton, was not a necessar~' party defendant in the action brought in 
May, 1911, upon which the decree of date December 13, 1911, was 
based. The said R. W. Benton was as effectually depriv,ed of the 
land by the first decree as by the. second, hence it would appear 
that the claim for refund should have been made within one year 
from the date of the first mentioned decree. 

Furthermo1·e, it is provided by code supplement section 2900-a13: 

"If the grantee of the state, or his successor, administrator, 
or assigns, shall be deprived of the land conveyed by the state 
under this act by the final decree of a court of record • • • 
then the money so paid the state for the said land shall be 
refunded hy the state ·to the person, or persons entitled there­
to. " . . 

It will be observed that this act, chapfor 212 of the acts of the 
thirty-first general assembly, was approved April 6th, 1906, and 
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t-0ok effect by publication April 9th , 1906 ; whereas, the patent at­
tached to the papers, as heretofore stated , bears date March 21st, 
1906. And hence, the land described in said patent was not con­
veyed by the state under this act, for the act had not yet taken 
effect when the conveyance was made. Hence, this act has no 
application thereto and does not furnish authority for the making 
of the refund claimed. 

Whether the claimant would have any other remedy for the 
recovery of the money paid for the real estate, I have not under­
taken to determine, but it would seem that if in equity he is en­
titled to such a refund that the same should be made at the hands 
of the legislature. 

Yours very truly, 
C. A. RoBBINS, 

Assi.~tant Attorney General. 

PRIMARY ELECTIONs.-County convention should nominate when no 
candidate received thirty-five per cent m the primary. 

W. H. PALMER, County Attorney, 
Maquoketa, Iowa. 

June 29, 1912. 

DEAR Srn: Yours of the 27th instant addressed to the attorney 
general has been referred to me for reply. 

You call attention to the fact that your county comprises one 
senatorial district, and that at the primary election there were four 
candidates for the office of state senator, no one of which received 
the required 35 per cent of the total vote cast, and then yo~ ask; 

'' Can the one who received the largest vote be declared 
nominee without the action of the county convention f" 

This question should be answered in the negative. Code supple­
ment section 1087-a26 provides: 

'' The said county convention shall make nominations of can­
didates for the party for any office to be filled hy the voters 
of a county when no candidate for such office has been nomi­
nated at the preceding primary election by reason of the failure 
of any candidate for any such office to receive 35 per centum 
?f all the votes CaBt by sueh party therefor.'' 
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This departmeut has furt lwr held that in making such nomina­
tions the county .. onvention is not restricted to those candidates 
who received votes at the pr imary election, but may nominate a 
candidate for whom no vote was cast at the primary election. 

Yours very truly, 
C. A. RoBBINS, 

Assistant ~4ttorney General. 

Pm.MAil.¥ ELECTIONS.- -.. :-\ caJ1didate nominated on more than one 
ticket must designate party ticket on which his name is to 

appear. 

MR. SAMUEL u. BOSWOR'l'H, 

Mt. Pleasant, fowa. 

July 6, 1912. 

D EA H Sm: Yonrs of the 30th ult. du ly received, and will say 
that in my jndgment the k~alit.y of the election -0f the delegates 
should not he affected hy fl1 e fm·t that t hey had vo,tccl th'E~ t ieket 
of, nr were members of nnotl1er politieal par ty. 

By the last sentenee of co1l e snpp lement section 1087-aG it is 
provid0, d in case t he pt' 1·s,m is nominated upon more t.han one 
tic:kct li e .~lrnll fo1t li wit:h file with the_ prop l.' r officer ,t written 
doclarat.ion inclicatiug the party under which his name is to be 
printed on 1ho official ballot. And I think the same rule should 
apply to d,•l egnl-cs wher e they are C" lected hy more thau one po­

l itieal pm·t.r . 

With 1·,,fc1·onee to tllC' question wh ore only one delegate was 
t·l er loLl \l'hc, voted t he pl'ohibition ti cket, this department has held 
I.hat where there is a failnre to elect delegate,; that the old delegates 
hold m·o1·. a.ncl liencc the old prohibition delegates, together with 
t he one el"ctccl. shou ld have met and helcl their county convention. 
I ru11 incli nrd to think. howeve 1·. that tho connt.y convention could 
not hf' lawfully convcn ecl 11t this time but that under th e foHowi ng 
provisions fonnd in rocle snpplement section 1087-a24, 

"Vacan(·ies i11 nomina.t.ious in snrh offic:es ocf'nrring after t he 
holdin g- of co1111t~·, cli,sti-i• ·t or state convention, or on fa,ilu1·e of 
1i-11y gnrh rn111 ·t> n l·i rn1 to fill tl1 r var:ine~· in a nomination ns 
nforesaic\ thrn it shall be fill ed by th e party c01n.mittee for 
the C'onnty, distrirt or Rtatr as the case may be.·' 
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it ·would be the right :ind duty of yonr eornmittee to :fill the 
vacancies in these offices. 

Your last question is " ·hether or not the county committ ee may 
elect delegates to the state convention. In my judgment this ques­
tion should be answerrd in the negntive. and that in all prob­
ability the failure to hold a county convention would r esult in 
that eounty being unrepresented in the state convention. 

I will r eturn your letter as requested. 

Yours truly, 
C. A. RoBm~s. 

Assistant .. -Lttorney General. 

S cHOOLs-?\oN-USER OP SCHOOL PnoPERTY.-'Y\'here there has been 
'' 11011-user '' for school purposes for two years continuously 
the school distri ct has the right to sell the land and buildings. 

MR. A. M. FAGAN, 

Casey, Iowa. 

July 6, 1912. 

DEAR Sm: Yours of the 1st inst. addressed to the attorney 
general has been referred to me for reply. 

You call attention to the fact t hat certain real estate, acquired 
for school purposes ceased to be used for school purposes some time 
this summer, and you stnte that it is now the desire of the district 
to dispose of tbe land and the building providing the same be­
longs to them to do so, the land having been deeded to the school 
corporation by straight. deed without conditions some thirty years 
ago, and you inquire "Have they the right to sell it or does it 
come under the provisions of chapter 144 laws of the thirty-fourth 
general assembly.'' 

This section provides: 

'' In any school distri<:t wholly outside any city or in­
corporated town, in the cnse of non-user for school purposes 
for two years continuously of any real estate acquired for a 
school house site it shall revert , with improvements ther-eon, 
to the owner of the tract from which it ·was taken, upon repay­
ment of the purchase price without interest, together with the 
value of the improvements, to be determined by arbitration:; 
and upon such payment the school corporation shall make 
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forma l convevance to such owner. During jts use the owner 
~f the r ight ~f r eversion shall have no interest in or cont rol 
over the premises. ' ' 

In my judgment t his section would not become applicable until 
as stated in the section there have been ' ' non-user for school pur­
poses for two years continuously, '' and that the school district 
would have, the riirh t to sell the land and buildings and doubtless 
t,he purchaser would have the right to remove the buildings. I do 
not believe. however , that the school corporation could so convey 
t his property as that the purchaser would obtain_ a perfect title to 
t.he land and in my judgment t he owner of a tract of land from 
which a school house site was taken would have the right to a vail 
himself, under the provisions of this chapter, whenever tJ1e two 
year period of non-us,er matured. 

Yours truly, 
C. A. RoDBINS, 

Assistant Attorne-y General. 

ScHOOLs.- Inter est on school buflding bonds-How paid. 

DR. E. H. CRANE, 

Odebolt, Iowa. 

July 6th, 1912. 

DEAR Sm: Your telegr am of this date addressed to the attorney 
general, has been refened to me for reply. 

Your question briefly stated is, whether or not it was erroneous 
to pay int erest on school bu ilding bonds from the contingent fund, 
and if so the proper method of correcting such an error where the 
same has already been made. 

While this matter is on e upon which this department could not 
render an official opinion, except to certain state officers, and should 
have been submi tted to the county attorney, yet I may say that 
this depal' tment has held in an opinion given the superintendent 
of public instruction , that the interest on school-building bonds 
should be paid from the school building bond fund, provided for 
by code supplement sections 2768 and 2813, and that the same 
shouid not be paid from the contingent fund, which is available 
for the pnrposes enumerated in cod-e supplement section 2783 . 
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The only method of correctin g this error that I could suggest, 
would be to transfer by an order of the board , the required amount 
from the school building bond fund to the contingent fund. 

Yours truly, 
c. A. RoBBINS, 

Assistant Attorney General. 

CoNVENTION-CouNTY.-Delegates required to hold same. 

l\ifR. G. H . GETTY, County A .. 1tditor, 
Boone, Iowa. 

July 6, 1912. 

DEAR Sm: You r letters of the 1st and 2d inst. addressed to the 
attorney general have been referred to me for r eply. 

Your first question is : 

'' At the primary elect.ion held June 3d, 1912, the prohibition 
party had no candidates filed before the primary but a few 
persons were voted for ranging from three to twelve votes for 
various persons for each office. Now at a convention that met 
Saturday afternoon, June 29th, 1912, this party selected can­
didates for the various offices and asked t o have them placed on 
the prohibition ticket as regularly nominat ed candidates of the 
party. The question in this case, should these names so selected 
be placed on the ballot at the general election 1 '' 

This department has held that where any person was voted for 
for an office to be filled at the primary election even though the 
name of the person voted was not printed upon the primary ballot 
and that such votes did not result in the nomination of the person 
thus voted for, the county convention might nominate for that 
office. Hence this question should be answered in the affirmative. 

Your seconrl question is in substance the same as the first except 
that it applies to different political party and it should also be 
answered in the affirmative. 

Your third question briefly stated is, with r eference to the num­
ber of delegates required to enable a c-ounty convention t o lawfully 
convene and transact business. 

It is provided in code supplement section 1087-a25: 
"WhEm the delegates, or a majority thereof, or when dele­

gates representing a majo1-ity of the precincts thus elected shall 
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have a,;semltled i 11 the cou 11 t.r conYcntion. at the time herein 
p1·esc:1·ilied and at 1he eounty seat, the county convention shall 

he ca lled to order'' etc. 

J J erw c· it. \rcmlrl appear that if there is a majority of the whole 
number of dcleg-atr>s rlef'ted to the convention or if one or_ more 
delegates representing a majority of the precincts are thus as­
sernblt-d , tlw convention would be lawful. 

Ynur fourth question 1s: 

"What showing of the organization must be made at this 
oflh:e in order to give any of its aetions credence 1'' 

In rny judgmC'n t 110 showing would be required further than the 
ordinary certificate as to the nominations made by the convention 
signrcl hy tl1e offirers thPreof as required. 

Yours truly, 
c. A. ROBBINS, 

A s.~istant Attorney General. 

CmJ N'l'Y WAimA N'rs-01mEH OF P,\YJ\l:EN'l'. - Where a warrant is 
stamped "m1pn id for want of fnnds" and t hereafter partially 
paid anrl new wm-r,rnt issued f'o1· ba lance, the new warrant 
should t-ake prccedcnrc in t.ime of payment over warrants is­
s111.:rl 111'!1•1· the origina l warrant. 

CmvrnNT }'11nouc;·1·s Co., 
Estherville, Iowa. 

July 9, urn~. 

(}r.:NT1,E~ 1EN: Yom·,: of the 29th ult. addressed to the attorney 
ge11<•1·n l has hecn rel'err,,d to me for reply. 

You 1•.11 I I attention to the different methods that have been fol­
lowed by the various eonnty treasurers with reference to the pay­
meHt of conn!',y wn tTauts and your question briefly stated is, whether 
or not when n count~, " ·a1Tant hns been presented for payment and 
stamped "unpaid for want of funds'' and thereafter a partial 
payment of the warrnnt made and a new warrant issued for the 
unpni,1 balance ,.,1.rnh new warrant should be paid prior to the pay~ 
ment of the warrants issued subsequently to the presentation of the 
fir~t wanant. 

Code supplement section 483 provides: 
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" \\' hell a \\·an1111t drH\\·n hy tl1e anclito 1· u11 thr trea;;u1· (·r is 

prcseutecl for pnyrn1·11t, nncl not paid for \ran t of rnu11e~·- 1.hc 
trensn1·vr shall iulln1-i;r thereon a 11oh~ <)f t h at fad a11d rh ,• 
elate of pres•'nhiti on, nncl sig11 it , and t he1wcfnr1 h it. slwll dr,n,· 
inter es t a t th e rate of tiYe ]>Pl' tent. lk shall k ee p a r e(·nnl 
of the number and amount of t.hr " ·nrrants presented and iu­
dorsecl for non-pa:rn irnt, ·1.!:hic.h shall be paid i·11 the order of 
s11 ch prcsentaticm." 

Coch! seetion -185 provides: 

""\\'hen a person wishing to make a payment into the trensury 
nresents a warrant of an amonnt greater than snch payment, 
~r presents fo1· payment a warrant in excess of the funds in 
the tr E: nsury, the treasurer shall cancel the same and giYe the 
holder a ee rtifit·ate of the overplus, upon the presentation of 
wh1rlt to the county arnlitor he shall file it , and issue a new 
war~·ant of that an~onnt, and rharge th e treasurrr there-with; 
and snch certificate is ti·ansferable by dt>l inry, and will en­
title the holder to the new wnrrant, payable to his order. and 
conta.ining rej'e1·ence to the original warrant." 

Ther e is no donM hut that th€ first section quoted entitled the 
warrant to be paid in the order of its presentation and, in my 
j udgment. the n ew wal'l'ant should be paid in the same order as 
the old otherwise tberP. would be no necessity or purpose in ha.Ying 
the ne,~ warrant contain a "reference to the original notice" .as 
provided in the last section quoted. 

I am returning herewith the correspondenee as requested. 

Yours truly, 
C. A . RoBBINS,. 

Assi.,;tant Attorn ey Ge11 eral. 

Scnoor.s- FuNns.-Should be separately kept. 

HONOHABL,E JOSEPH l\J A'fTES, 

Odebolt, Iowa. 

July 9, 1912. 

DEAR Sm: Yours of the 6th instant duly received. 

Your question briefly . stated is whether or not interest on out­
standin g: school honse bonds may lawfully be paid from the con­

tingent fund. 



734 REPORT OF ATTORNEY-GENERAL 

This question has heretofore been passed upon by this depart­
ment, and I -quote you from an opinion rendered the superintendent 
of public instruction on ,January 2d of this year: 

"Your first question is: 'From what fund should the in­
terest on the bonded indebtedness be paid? Is it legal to 
pay any part or all of this interest from the contingent fund Y' 

"Code supplement section 2768 provides: 

" 'The money collected by tax for the erection of school 
houses and the payment of debts contracted therefor shall be 
eall ed the .~chool house fund; that collected for the payment of 
s0hool buildings bonds shall be called the school building bond 
fu:ncl: that for rent, foel, repairs and other C()1'1;tingent expenses 
necessary for keeping the school in operation, th.e contingent 
fimd ,: and that received for the payment of teacheors, the 
teachers' fund;' 

"Code supplement section 2813 provides: 

'' 'The board of each school corporation shall, at the same 
time and in the same manner as provided with referenee to 
other taxes, fix the amount of tnx necessary to be · levied to 
pay any amount of principal or interest duB 01· to become due 
during the next year in the lawful bonded indebtedness which 
amount shall be certified to the board of supervisors as other 
taxes, and levied by them on the property therein as other 
school taxes are levied, but such tax shall not exceed five mills 
upon the dollar of the assessed valuation of such property for 
money borrowed for improvements. ' 

"Code supplement section 2783 provides: 

" 'It may provide and pay out of the contingent fund to 
insure school property such sum as may be necessary, and may 
purchase dictiowiries, library books, including books for the 
purpose of teaching 1•ocal music, maps, charts and a.pparatus 
for the use of the schools thereof to an amount not exceeding 
twenty-fivf. dollars in any one year for each school room under 
its charge;' 

'' From an examination of these sections, I am of the opinion 
that the interest on the bonded indebtedness should be paid 
from the school building bond fund, and that no part of the 
same could legally be paid from the contingent fund." 
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In addition to the foregoing I call your attention to the decision 
of our supreme court in the ease of H'olfe vs. School District, 51 
Iowa. 432, wherein it is held that a warrant dram1 upon the 
treasurer of a school district for the payment of lightning rods 
out of t he contingent fund was on its face invalid, an expense for 
that purpose not being indispensable to the operation of the school. 

In the course of the opinion in that case the sup reme court con­
strues the word ''necessary,'' found in code supplement section 
2768 , to mean '' indispensably requisite, '' and that a lightning rod 
was not an "indispensable reqnisite" for keeping the school in 
operation. 

In other words. the sections heretofore quoted clearly s·pecify 
that the money collected for the payment of school building bonds 
shall be called the school building bond fund and that the only 
things that can be paid from the contingent fund are "rent. fuel. 
repairs and other contingent expenses necessary for keepi~g th~ 
school house in operation." 

Section 2783 enumerates other matters which may be paid for out 
of the contingent fund but there is no provision for the payment 
of interest from the contingent fund. Interest on the school build­
ing bonds is in no sense a contingent expense but is a fixed charge 
the same as the bonds themselves. 

While there is no statute making the school officials guilty of 
embezzlement for a diversion of these funds as is provided by 
section ~)04 of the code where a city councilman or other officer of 
a city participates in, advises, consents to, permits or allows funds 
to be diverted yet, in my judgment, the law clearly contemplates 
that these funds should be kept separate and distinct. 

Yours truly, 
C. A. RoBBINS, 

Assistaait .Attorney General. 

ScHOOLs.-Contracts based on bids made by mistake not enforcible. 

July 10, 1912. 
. MR. w. J. BALDWIN, 

President of School Board, 
Crescent Block, Iowa City, Iowa. 

DEAR Sm: Your letter of the 9th inst . addressed to the attorney 
general bas been referred to me for reply. 



JU..; PORT OF ATTOll l\"J::Y-GENERAL 

You \;;ill att,:nti II lo the fact th at. a certa in bidder on school 
1·v11s1n1 l"t io11 wurk 111;Hle a mi!-.1.uk · uf $2 .:J40 in the .imom 1t. o[ J1 is 
hid. 1fwki r1g- his bid tha t. :11110 11 nt lcs.'1 thal] he intended to make 
it . \' 011 stnle that the bid HS rn11clc w,is $27.900 a.nd that by cor­
red iu.f! 1 h(' 111istnk 1: it \\"On iel he !f;:10 .. 240 i a1.1 tl that the next lowest 
IJit.l. wns !f::1:J .. :12-L You lhen in qn i1·<' whct h<''l' it would be ]('~al to 
(..ulr·r into n ,•o ntrnct w i1 h th e mm1 who mnd e th e loweat hid and 
ndd I hereto th<' :111111u 11 t or th e rni~1.a.kc, $2,340, making the cor­
re..tccl bid $30.240 ; 01· sl1ould the con tract be made with the next 
IO\\'CSt biclLler nt $3:l,~24. 01· shon l,l the scl1oo l dis1Tict re-11d,·c rt ise 
fo r hids. 

\~on ~l ftt e Llrnt 1he 1·e is 110 dnuht. in the minds of th e m mbers of 
t he bounl but that l'lic party "ctcd in ~ood faith an d th at there 
WFIS in fa ct. the 111ist:1kc cla imed. 

Lndc-1· these r·i r1·11msta nces the court would not enfo rce specific 
per formance of such n c-ou 1ru.1· t but wou ld cancel the same on the 

1 1-011 11 cls tli:i t 1l1 cre was no meeting or min ds: anf1 hencf' no le1?11I con­
tra ct. And in 111y ;judg1ne11 t the pm·ty sl1011l d hr pcrrn ittcd to cor­
r ct th e amon nt of liis bid, nnd if it is still the lowest bid that t he 
h ard might l:iwfu ll y contract with him al t he amount of hi s bid 
as t hu s can celed . Or it migh t.' r e-aclvert.ise for bids but would not 
be re~u ir cl to do so. 

J doubt if it wou ld he lega l for the hoard to contract with the 
next lo"·est bidder at $33,324. 

You say that tl1c pnr ty prefers to forfeit th e amount of his check 
rather t han enter into the contract at t he amount of the erroneous 
bid an d inquire wh ether or not, if the board r e-advertises for bids, 
or if it awa .. rds the contract to the second lowest bidder you would 
b enrn11ell~ uudct t.h .. law t '> a~ .. "' .... fo,t .. ;.>cw, .. <,{ ,.i, ... .,_,,, • .,.J,., 
or could it be return ed to the party legally. 

.As we ha.ve her tofore seen, if th ere was in fact n. mistake. no 
meeting of the minds, and hence no binding contr act , in my judg­
ment. the party could recover t.be amount of his cheek less any 
damage the district rnny lrnve in curred on account of the mistake 
up to the time tl10 mistake wns discovered and repor ted , and hence 
the board would not be requ ired to declare it forfeited but might . 
la"-full~, return it to the party. 

Yours truly, 
C. A. RoBBINS, 

A.,.ristant Attorney General. 
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A LCOJ1 (1L--C'SE OF BY P11 Y~I CI..\ S'S.- I'hysie iilllS muy not sell nl rohol 
to patient s bu t ha"e n ri ght to prescrib it in course of treat­
ment. 

July 12, 1912. 
~I R. G. E . ,rcF .,Rt.A"o, 

. 'tnnhopc, lowa . 

DE.I R !':1R: Yours of t he ~th inst. addressed to the att orney 
genernl hos beeu reff'rr cl to m for reply. 

You state llrn t .'·ou arc n regi stered physicinn nnd inquire with 
reference (o what your righ ts nre in IH Sl.'r ibing and dispensing 
alcohol a.nd alcoholic li1.1uors.. ~.\s I 11nderstnnd th e law you arc not 
entitl ed to mnke a d irect snle of al cohol m· oth r intoxica ting liquors 
C\'en to a pat ient under trentment by .''OU , hu t that you have the 
right to admin ister to a pntient nctuall.r under your treatment 
alcohol or medieln es contain in g alcohol as n pnrt of tl1e course of 
trea tment for such patient whether for external or internal uses. 

You rs truly, 
c. A. RoOBINS, 

Assistan t Attorn ey Ge11 eral. 

POLL TAX- AMOUNT COLT,ECTIBLE.-Total poll tax might exceed 
three dollars but not to exceed six do1lars and fifty cents. 

MR. F. F . H AJG HT, 
Peterson, Iowa. 

July 12, 1912. 

D,;;,n Sm : Yours of tl1e 10th inst. addressed to the attorney 
NCnern l has been r eferred to me fo r rep ly. 

Your question is. can more than $3.00 be collected for poll tax I 
This question should be answered in the affirmative. 

By subdivision 2 of corl c supplement section 1303, a poll tax of 
50c on each male resid nt over twenty-on e years of age is provided 
fo r. 

By code supplement section 1550, it is further provided that 
the road supervisors sha ll require all able bod ied mol e residents of 
their district between the ages of twenty-one and forty-five to per­
form two days ' la bar on the roads between the 1st day of .April 
and October of each year . 

47 
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B_v corl e •ection 1552 each person 1 iable to per form labor on the 
rouds as poll tnx und who fai ls to attend is liable to forfeit and pay­
thc sum of- $3.00 fo,· each day 's delinquency. 

An d by code sections 1554 a nd 1555 this delinquency is r e­
quired to be reported a nd collec ted as other taxes. 

Hence. the total poll tax might exceed $3.00 but could not 
c, eecd $6.50. 

Your tax rece ipt is herewith rctn rn ed as requested. 
Yours tru ly , 

C. A. Roue n,s, 
Assistant Attorney General. 

Scn oou;.- Sitcs uot fenced wi th barbed wire. 

MR. F. w. COATES, 
617-619 Bank & Ins. Bldg. , 

Du buque, Iowa . 

July 12, 191~. 

D EAR Sm: Yours of the 10th inst. addressed to the attorney 
general has been referred to me for reply. 

Your first quest ion is : 

" Is it ill ega l or unlawful to erect or ha"e a barbed wire 
fen ce along a public road or highway throughout the farm­
ing dis t ri ct of the st.ate of Iowa I " 

This should be answered in the negati"e. Chapter 138 of the 
nets of the thirty-third general assembly defin es a lawful fence 
and speei6cally provides for the use of barbed wire in the con­
struct ion of such f ences. 

By code section 741 it is provided: 

"Cities nod towns may, by ordinance, prohjbit the use of 
barbed wire to enclose in whole or in part a lot or lots within 
the incorporated limits thereof and lo provide for the removal 
of such wire. " · 

And by code snpplement section 958, this provision is made 
applicable to special charter cities. 

The only prohibition known to the writer against the use of 
barbed wire in fences in rursl districts is code section 2817, which 
reads as follows: 
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· · Bt1rb •ti wirt! s lrnll nut h useJ to l'lll'lose i-my sehuol buiid. 
ings or g rounds. 1.1or fo r Ha_\- f en1 ·e or other pu rp sc with in ten 
f,~1 of any such g rounds. Any person ,·iol11ting the provis ions 
of this section •hall he punishecl by n .fine not to exceed $25.00. " 

I n view of the foregoi ng, it is uu ncrcssn ry to nnswer your Inst 
question . 

Yours trul~\ 
c. A . R OBBINS, 

Assistant Attorney Gc11cral. 

So1100L DrnECTOn- V ,, c.\NCY 11"" 0.PFICE.- ,.Vhere n dfreetor lcnves 
the di.--tr ict witJt intention of mnking his home elsewhere nnd 
another js el ctcd to fill the vaeaney. the person elected is 
entit led to hold the offi ce al though the old member may return . 

MR . D. G. WILEY, 

Orient, Iowa. 

July 13, 1912. 

DE.\ R Sm: You cal led at th is offi e ycs1erdn.y nnd rcqucstecl nn 
opinioa of thi s cl p111·tmc11t upon the f !lowi ng stntc of facts: 

George l'1·itcher. "rncmbe,· of the school bonrcl of th e Independent 
Distr ict. of Orient, who was regu larl y circ led for a term of three 
y ars in either the sprin!! of 1910 or 1911 . I ft Orient in October, 
1911 1 and rcmaiueil uway until afte r the regulnr spring elec.lion iu 
191 2, th e general irnp1·css ion being thnt it wnr,; not his intention to 
aga.i n t1tke up bis res idence wiU1in the Indepe ndent District of 
Orien t. At the 1912 election a director wns elected to fill the 
Yacancy which the boa rd eonsiderecl exist ed by reason of the con­
tinu ed absence of ]\[r. Pritcher. ]\[r. Pritcl1cr returned to Orient 
some time aller the Bpring election but lnid no cl aim to membership 
upon the school bonr·d nor has he up to this tim e taken any action 
indicati ng that Ire consiclerecl himself n memuer of the board. 'l'he 
person lcctecl as n directol' to fill the vacancy a t the regular spring 
election of this year at th e proper l ime assnmcd tir e duties of his 
office and is still rontinu ing to net ns a <li rector. 

Upon tl1e,e premises _vou ask an opinion •• to whieh of the two 
men, Mr. Pritcher or the person elected to fill the vacancy, is now 
entitled to membership on the board. 

Without going into an extended diseussion of th e proposition I 
will say 1hat in my judgment th e person elected to fill th e vacancy 
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whi h the boai·d eo ns idcrcd existed is a lega l member of the board . 
That when Mr. P ritchet· left Orient, as he says, for the purpose of 
lookin g up a 11 cw bus iness location wi th the intention of remaining 
nwnv if a suirnblc on e was found 1 and absented himself from the 
lncc;.ing~ of th C' hoar·d for a period of s ix months prior to the reg. 
uln r spri11 g- e!C>c tinn nnd was absent at the time of the call for such 
election w it h no intim ation from him or in di cation that he intended 
to r elT1rn, the boru·d was justifi d io declaring a vacancy and in 
providing for the filli ng of such vacancy at the regul ar election. 
The acts of i'fr. Pritcher i ndieated tJ,at he abando11 ed t he office 
with 11 0 intention of pet·forming any of its duties and since his re­
turn to Orient. as I a.m adv ised by you. he has not assumed any 
of the dut ies of th e offi ce 11 or bas he claimed the r ight to act as a 
member of your board . Therefore. in my judgment, the newly 
elected memher is legnlly acting as a director . 

Yours trul y, 
Jom, FLETCHER. 

Assistan.t Attorney Generai. 

Doo- .- Power of cities and towns to prevent runn ing at large. 

~fa. FRED T. w ALLERT, 

Centerv ill e, Iowa. 

July 18, 1912. 

DEAR Sia: Your letl er of the 16th inst. addressed to the attorney 
general has been refer red to me for reply. 

You r eq uest to be advised as to whether the city auUwrities have 
+.'1& 1/llWI;~· +a, mw.· '1' v)n}fll!,.'s m,15 \'o 11it, 'lb.'uz"ltll!b. 'ol· 'ii!i'ffi!li \i '!lot 
restr~ned. 

Section 707 of the code referring to the powers and duty of 
cities and towns reads es follows: 

"They shall have power to r egulate, restrain, license or 
prohibit the running at large of dogs within their limits, and 
to require them to be kept upon the premises of the owners 
thereof nnlCSJ! licensed to rnn at large, and to provide for the 
destru;tion thereof when found at large contrary to and in 
violation of the provisions of any ordinance or by-law p88Sed 
pursuant to the power herein granted.'' 

1 

I 
I 
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1 f your city hn~ An ordin nnc·e 0f th e rharn C'te r provided for in 
th is section they would undoubtedly hn,·e the right to compel the 
owners to rest rain do.!!S and to de6tt·•1y t1 11 y do~s tlrnt were t'onnd 
runn ing nt large contrnry to the pro\·isions of thi" ord inance. 

~ecliou 2340 of the code supplement rnnkes it lawful for any 
persnn to kill nny clog Nmght i n the net (1f w rrying. mniming

1 

or killin~ an.v domesti <' 1111in111l, or nn ~r do~ nttn eking or Bltc.m1 t­
ing to bit e no:• person. and makes th e owner oC the dog liable to 
nay person inju red by being atta cked by such dog. 

Yours truly, 
J OH N FLETCf:lEll, 

Assislaut Attorney General. 

Ln-E STOCK.- l nspection of when imported into this state. 

Jul y 19, 1912. 
DR. G EO. G. lliNK, 

Map] ton, Iowa. 

DE.,n Sm: Because nf the absence of Attorney General Cosoon 
from the city I t.nke the liberty of replying to your communication 
of the 16th inst. addressed to him. 

You 11sk an opin ion as to wh ether a pet'SOll shipping horses and 
cattle into th is state may be required lo have them tested for cer­
ta in diseases. I enclose you the ru les an d regulations prepared by 
the state board of animal health governing t he importation of live 
stock into thi s state. 

'!'hese rul es were adopted by tbc board under the authority of 
section 3, chapt er 115, acts of th e thirty-fourth gene,·al assembly, 
wbi h in my judgment gives the board the authori ty to make such 
rules as have been adop ted by it. 

Sections 5028-j and 5028-k of the code supplement prov ide for 
the inspection of registered cattle, or cattle eligible to r gistry for 
breed ing and dairying purposes and make the expense of such 
inspection a lien upon the cattle. If tests were made by you upon 
req uest of the state veterinarian you are no doubt entitled to 
proper compensation for your services to be paid by the owner or 
the stock inspected. 

Yours truly, 
J OBI< FLETCHER, 

A,sistant Altor-ney General . 
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J' RDI.HtY E1.£CTIIJ~b.- Co11 nt~· conn! ntions without po wer to make 
or- ig in:il nomin:i tions. 

July 19, 1912. 

,Ia. J o11 ,; C. D>: ,r.,n, 
218 C'I11pp J31d g-. , City. 

DE.1& , '111: Owing lo the abs nee of A ttol'Dey Geaeral Cosson 
from the cily J. lake the li berty of r plying to your letter of t he 
171 h inst. 11 dd ressed lo bim. 

You rer1uest an opi aion upoa lhe following . tale of facts, 

"Polk county comprises an enti re judicial district. At the 
demoC' r»l it eonntv convention. held on the 29th of June, 1912, 
n motion w11s mncle to proccrd to the nom in ation of a caodidnte 
fo r th e office of j udge of the district court. This motioa was 
la id upo n th e tabl e and the convention adjourned withou t 
proccctl iug f urther in th e matter. 'rh e question arises on the 
right ol the county rentral commit~e to make a. nomination 
nnd have 1he same plnccd on th e ballot among the list of 
Democrnt ic nomi nees.'' 

Prnctically the exact question submitted by you was passed upon 
hy fo rm er A ttorn . y General Byers in nn opi nion given to )fr. Geo. 
W . Fin ·h, August 19, 1910, a cop.y of which I enclose. 

\\rhi le t h pri mary Jaw has bee n am ended in severa l particulars 
since thnt opiuion was r endered none of: the amendments affect the 
question yon prese nt, and I affirm the views expressed in that 
opinion and believe that your committee is ,-i Utout t he authority 
to nominate n c11 nclid11te fo r judge of the d istrict court and have 
his nam e placed on the regular democrat ic ticket whe.u no person 
wns nomina,ted nt the regu lar convention whic.h had a.uthority 
to nutke a nomination. 

The case of S late ex rel Prall vs. H ayward, 141 Iowa, 196 cited 
in th e enclosed opinion will be of interest to you in a general way 
upon the question submitted . 

Yours very truly, 
J OHN FLETCHES, 

Assistamt Attorn ey Ge11eral. 
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CRIMI1'AL PROSECUTION.-Pri,ate eounsel may be employed to as­
sist in. 

July 22, 1912. 
i\!R. J . H . \"1 NE, 

Cleghorn, l otca. 

DEAR Sm: Your lel ter of the 19th inst. addressed 10 Attorney 
General Cosson is receh·ed. 

You desi re to be ad,·ised as lo whether n person interested in the 
prosecution of a crim ina l case may employ counsel to assist the 
county attorney in the trial of the case. The supreme court has 
held in the foll owing cases that p r ivate counsel may be employed 
to asS"ist la th e prosec ution a.11d that in acti ng as an attorn ey i11 
the case he may do anything in connec tion therewith that cn n be 
done by t he eounty nltorncy with th e same force and efl'eet. 

State 1:s. Taylor, 122 Iowa, 125; 

Stat e ·,·s. C,·afton, 89 Iowa, 109; 

Sta.le vs. Shreeves, 81 Iowa , 615; 

S late vs. F itzgerald, 49 Iowa , 260; 

and the recent case of Stale t·s. Chocolate, decided by t he supreme 
court. on June 6th wh ich mny be found in one of the advance sheets 
of the Northwestern Reporter. 

Yours truly, 
J oe..." FLETOHER, 

A ssistant ..4tto,·,'wy G,meml. 

PRJl\.lARY ELECTIONS-NU~18.EB OF V OTES REQ UIRED TO NOMI!"lATE. 

Ma. M. F. Wu,TSE, 
411 East Linn St., 

Marshalltown, Iowa. 

July 23, 1912. 

DEAR SIR: I take the liberty of replying to your communication 
of the 19th inst. add ressed to Attorney General Coeson because of 
b1a absence from the city. 

Yon inquire regard ing a ruling made by this department inter­
preting the provisions of the primary law for writing names of 
candidates for office on the ballot wher e no nomination papers have 
been filed for socb office. 
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l do nut k11 ow wha t p11 1·ticular o pinion you refer lo but believe 
that y11 11 1·11 0 !!C't ;d i the in fo rmat ion you clcs ir~ on this subject in 
chapter G9 of the fH.: ts of the thirty-fourth genera l as.scmhly which 
specifics th e pe r cent of votes a person must haYc in order to be 
riominnted fo r nn oflicc where his nam e is not print ed u pon the 
ball ot. 

Y ou nlso ask th e fo llowi ng question: "\Y herc there is only one 
nurn on the ballot, how nrn ny votes does it require fo r nominat ion T" 

I f a candida te's nam e js print ed upon t he rC' g ular hnllot and 
he rcccivC's bu t one vote , nnd no vote is east for any other candi­
date for thut office th e r egu la r candi date would be nominated. 

Y ours very truly , 
J Oli.N FLETCHER, 

A ssistant A tto,·11 ey Oe11eral. 

Sc 0 00 1.!=:.-Bu ilclin gs mny be insured in county mutuals. 

July 23, 1912. 
Il!R. IT. N. ,Yu;,oN. 

S ioux Rapids, Iowa. 

D E.in . 'm : Yo11rs of the rnth inst. addressed to the attorney 
gen{' ral !m s on accoun t of his a.bsence f rom the c ity been referred 
to me for reply. 

Your qt1 c'St ion is wheth er or not school boards may lawfully in­
snre school houses in county rnut t1 S1 l insurance compani es. 

In my j udgment th is iuqu iry shoul d be answered in the affirm­
Ative. The s,1prcmC' court in the stat e of N ew J ersey, io th e case 
or }',.e ,wh, lieceit'e,·, , . .,. Town o/' Millville, reported in 66 New 
,Tors y Law. 3D2. held that citi es an I towns might insure their 
pu blic bu ildings in such companies nn d that the membership of 
such compa11 ics was not restricted to individuals, and I see no 
reason wh y th e ••me ruling should not apply to school corporations 
or other subdivisions of the state. Code supplement section 1759-a 
provides as follows : 

1 1 Any number of persons may , without regard to the provi­
sions of the preceding chapter, enter into contracts with each 
other for th e i.nsura.nce from loss or damage by fire, tornadoes, 

· lightning, hail storms, ryclones or wind storms, and to insure 
· plate glass against breakage by accident, but ~uch a.,.ociationa 
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of persons shnU in no ease insurC' nn;v prnpcrty not own ed b~r 
one o t' their own nurnbcr except such St" hool rrn I church prop­
erty as may be si tu ated within the tcrrit or:,- in which th .'" do 
bus iness. 11 

Thjs d partmcnt has not hncto f1l re pass.cd upon this qucs1 ion. 
\ Ve al'e nd vis cl tha t the nttorne;v gen erll l of ~ chrn ~lrn rencl (' rcd nu 
opin io n to the effec t. that insurance in sur h c-ompanies ,,-onld not 
be ilicgnl but that it was prefe rable fo r school bonrds to insure iu 
stock compani es. 

Yours tru ly, 
C. A . UonmNs, 

As istant Attorn ey General. 

PBTM ,\ HY E1_,ECTTON . F OR:\I OP SA M PLE BA T.,U)T. 

J'ul.r 23, 1912. 
lll a. J'. B. BmT,;,E,<. 

Correctionv ille . Iowa. 

DE.\ R Srn: Because of the absence of A tto rney General Cosso n 
from the c ity I take t h lil,crty or r plying 1o _vou l' Jette,· of the 
17th ins!.. addressed to hi m. 

You desire lo be advised as to whether it. is proper for judgce 
or clerks of the pr imn r,r c l ·c tion to w rite io or permi t to be writt n 
in on siunple b11llots posted iu a YOti ug prec inct the names of town 4 

ship offi ce r·s where DO names have been prin ted on the reg ular 
baUoL. 

I t is not the duLy of thi s dcpartmeut to give advice except to the 
va rious sta te officials and state clcpa r lmeuts and the wri ter merely 
exp resses his vi ews upo11 the ri u st.ion yon s ubmit. 

I th ink t hat th e sample ball ot posted at the polling places should 
bo th e exact ballot with wh ich the voter will be con fronted wheu 
he enters th e booth to prepare his ballot , and nothing should be 
placed u pon the posted ball ots that would in any ,Yay mislead the 
voter . I wi ll say, however, that I do not helicYe that the writing 
in of nnmes on these sample ball ots would constitute an offense 
or would in any way viti ate an election. 

Yours truly, 
J'ORN FLETCHER, 

Assistant Attorn ey Oene,·al. 
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Scn 001,s-TLTnuN-How Co:.1PUTE0 \YHEX PU' IL .ABSEKT PART 

rw )[OKTJI. 

JfR. ·w. J. lIEJN).IILI,ER, 

Ionia , Iowa. 

July 26, 1912. 

D EAR Sm: Yours of the 24th inst. addressed to the attorney 

general has ]wen refc rrNl to me for reply. 

Your qu cslion is whether or 11 ot tui t ion 6hould be paid ~or the 
entirf' month wh ere a i,cl10Jar misses four or five days durmg the 
month , or whether it should be paid in proportion to the numb€-r 

of days attended. 

Th e law is silent upon this point and the question is one upon 
·which thi~ flepartmcnt could not give an official opin ion. How­
evc·r, i t wonk] se<'m to me to hr. a fair method to charge tuition 
for t he ent ire month wher e the pupil r emains enrolled for the full 
time even thongh he misses fonr or five days during the month 
for in su ch ('asrs he is usuFLlly required to make up the work lost, 
nnd t he addi t ionnl fon r r equired of the teachers in having this 
work mack> up would more than offset any inequality there might 
he in reqniring t uition to be paid for a few days during w11ich he 

did not attend . 

On the other hand, if the pupil starts in at the beginning of the 
month ancl drops out at the middle of tlw month and is no longer 
<'nrolJcd, 1.hen you shoulrl only be reqnired to pa.y for that portion 
of the mon th during which he actually attends. 

It seems to me that this rule would be fair both to the pupil 
and the selJOol clistri ct. 

Yours very truly, 
c_ A_ RoBmNs, 

Assistant Attorney General. 

ALLI SON l\foNU MENT COMMISSION-POWER TO PURCHASE SITE. 

E. R. H .\HL\N, C1trator, 
Historical Bnildiug. 

July 26, 1912. 

DEAR Sm: Yours of the 26th inst. addressed to the attorney 
general has on account of his absence been referred to me for reply_ 

--..ii-­
! 
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You eall attention to ehapter 2:'51 of the ac ts of the thirt~·-third 
general assembly proYiding nu 11pprn pri11ti on fo r n p edestal for a 
monumen t to the late Sena to !' .-\lliso11. Y ou abn sn h mit .1 pl a t o f 

th e eapitol g l'o11ncls and the grounds adjacen t th c rc1o npou ,Yhiclt 
are inclicntcd three propos1·•l loenti ons fo 1· ,:ai d JJH)llUllH' nL sa m e 
hl·in g indica ted on the plat ::i s follows. site ' ' .-\ ' ' be ing: south east 
of the southeast corn er of th e capitol grounds propcr . being on 
the south side of '\Valnnt street nncl on th e cast side of East 11th 
street. Site " B" is in the same g-cner a l loca ti nn , being ou the 
sonth s.ide of Walnut strN~t and ,\·est sid e of E ast 11th street . \Yhile 
site "C" is loca ted on the sonth east corner of the cc1pi tol grounds 
pro·p er; 

You then suhmit the followi ng inquiry: 

"Would the comrni~si nn have power to purehasc ont of the 
funds provid,:c1 by th e sta tute sites 'A' or 'B,' or wou Id it 
be obligerl to m,e site 'C' '! '' 

Section 2' of the chapter ahove referred to provides: 

"Said commission is hereby clothed with full authori ty to 
locate and erect upon the capitol grounds, or any exlens·ion 
thereof a snitahle pedestal to be used by the All ison :Monument 
Committee in erecting thereon . a monument to the mem ory of 
the late Wm. B. .Allison, and said commission shall have au­
thority to do all things reasonably 1wcessa.ry to the l-Ocat''ion 
and erectio.n of said peel est al.'' 

Section 4 of said chapter provides: 

"There is her eby appropriated from the funds of the state 
treasury not otherwise appropriated, the sum of ten thousand 
dollars, or so much thereof as may be necef:'Sa ry to defray the 
authorized expenses of erecting said p edestal and of said com-
mission.'' 

In my judgment. the authority to loea:t.e as specified in section 2, 
and as quoted above, would authorize the commission to purchase 
sites "A" and "B" providr~d said grounds m ay be constituted an 
extension of the capitol grounds if in their opin ion there is no 
suitable site available upon the capitol grounds as n ow constituted, 
and that they would not be eon.fined to site '' C '' in the location 
of said monument. 

Yours very truly, 
C. A_ RoBBINS, 

Ass-istant Attorney GMieral. 
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RoADs-Cou:tsTY ~IoTOR VEIIICLE FuNn- FoR WHAT PURPOSE UsEo. 

:\In. J. B. UHL, 
cfo Board of Supervisors, 

Des Moines, Iowa. 

July 31, 1912. 

DJ':,rn Sm: Yours of the 2!Hh inst. addressed to the attorney 
general has been referred to me for r eply. 

Yonr question hriefly stated is, r·an the board of supervisors of 
Polk r:oun ty rrne any part of its portion of the county motor vehicle 
road fund in spreading gravel or cinders on the highways of the 
county without first having a survey of the roads made. 

Section '.l:l of diapter 72 of the acts of the thirty-fourth general 
assembly provides in part as follows: 

'' 'l'hc snicl rounty motor vehicle road fund shall be expended 
fnr t he fol lowing pmposes only; the crowning, draining, drag­
ging, graveling or macadamizing the public highways outside 
of the limit.<; 0f c·ities ai1d towns, aml for the building of per­
ma 11 eu I r;ul'l' rr /s on sn ch highways. Such culverts shall be con­
strudetl of concrete or stone, and said fund shall be under 
the control of th e hoard of supervisors for said purposes only. 

"BC'fore undertaking any work of pernw.nent improvement 
in acrrm.lm1r.c with tl1 e provisions of th-is act-, the boa.rd of 
supervi so rs shall canse the roads proposed to be improved to 
be surveyed; ancl the /r,cation of all c1tlverts shall be designated 
1md the width and height of grade established." 

'l'his department has l1 eretofore held that this fund might be 
nsccl to defray the expense of dragging without .first having the 
road :nn-veyed for t he reason that dragging is a t emporary an d 
not a pcrmnn rnt improvement. In my judgment if the improve­
ment i-onght to he mnde by the spreading of gravel or cinders upon 
the publi c hig-hway is of a temporary character, such as the filling 
of mucl -hnlcs or rlmck-holes with cinders or gravel, tJiat the fund 
might he used for such purpose without first having a survey of 
the road made. 

On th e other hand, if tJ1e improvement sought to be made by 
th e nse of gravel or cinders is designed to be of a permanent char­
acter and is to be spread upon any considerable portion of the 
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highway that then the road should be first surveyed and the width 
and height of grade establish ed before the fund could be so nscd . 

Yours truly, 
c. A. ROBBINS, 

Assistant .4.ttorney General. 

GJFT ENTERl'RISEs.-Gift enterprise law interpreted . 

l\fR. CHAS, FRUSH, 

J esup, Iowa. 

July 31, 1912. 

DEAR Sm: Yours of the 29th inst. addressed to the attorney 
geuera.l has been referred to me for reply. 

Your inquiry is with reference to the legality of m erchants giv­
ing tickets or coupons to customers with each cash purchase, the 
same being r edeemable in dishes, silverware, furniture and other 
prizes. In the case you mention you say that a large ticket is given 
with different coin denominations printed on the margin and with 
each purchase the amount of the purchase is punched out until 

· the entire ca1·d is used and then the holder is entitled to certain 
premiums. 

This method would not amount to gambli,ng because there is no 
element of luck or chance. 

'l'he remaining question is whether or n ot it is a gift enterprise 
wl1ich is prohibited by chapter 226 of the acts of the thirty-third 
general assembly, s~ctions 1 and 2 of which a.re as follows: 

'' All gift enterprises, as h ereinafter defined, and all trade 
practices carried on in connection therewith are hereby pro­
hibited and declared to be unlawful. 

"Whenevr r two or more persons enter in to any c-0nt:ract, 
arrangement or scheme, whereby for the purpose of inducing 
the pnbli c to purchnse merchandise or other property of one 
of the parties to said scheme, any other party thereto, for a 
valuable consi'deration and as a part of su,oh scheme, adver­
tises and induces 01· attempts to induce t'he public to believe 
that he will give gifts, premiums or prizes to persons purchas­
ing such mer r:handise or other property of such party to said 
scheme, and that stamps or tickets wiJl be given hy the seller 
in connection with such sales entitling the purchaser of such 
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properly lo rel'e ivc such lll'iz s or gifts from any other party 
to sur h schc111e. the• pnrtics so undertaking and cn.rrying out 
su<· h H· licrn e sha ll bu dcem ·d to be 11gag d in a 'gift enter· 
prise,' an d unl ess th e arti c les or th in gs so promised to be given 
as gi fts or pr rniu ms with or Oll arcOlLDl of such purchases, 
slrnl l Uc defi 11i tcly dcsr ri l1l'd on sur,Ji s trnnp or ti cket and the 
f' irn 1·H1.:tcr and ,·.1h1 C' uf su eli promi sed pri1.c or f!'ift. fully made 
kn nw11 to the pnrr·lrnsr- r o f' ~11 4,: h merrharn.lisr or other property 
at the tim e of the sa le the1·c,n f'1 anrl unless the i- ight of t.he hold­
er of such stnmp or ti ·kct to th ,. gift. or premium so p 1'0nlised 

bfcomcs obsol1tle 11po11 the c·o 111 ple<tion upon the clcl iver.v there­
of withont lhc holdrr being require 1 to rollert any spec ified 
1iwuber of nthe-r .irimilar slwnps or tickets aud to present them 
fo 1· r cdclll pt ion togel11er, ,rnd Lhe right of t.he holder of such 
stump vr ticket to th e pri ze or gift so offered is a bsolute, aud 
dots not clcpcncl on ony chance, un certainty or conl'-ingen,cy 
whatever." 

Unlcsa t.hcse tick ts are in rerchan geable among djfferent mer­
chants so th ftt the holde r may be 1·cquirccl o r perrnitted to buy ,oocJs 
from enc.h merchant and have the amount punched from his t icket 
as put'chuscs RL'C mad e, or nnless the holdrr is req11i1:ed to coll ect 
lwo o r more of s uch tickets and present them for redemption to­
gether , or unl ess th,, hold r's right to the g ift or prize is to depend 
upon somo chance or enntingency, there would be nothing ill egal 
1tbout the scheme described by you. 

Yours truly, 
C. A. RonnrNs, 

Assistant Attorney Ge11eral. 

COUNTY CoNVt:N'rtoN- Ao.10URNUENT.- A county conv<!Dtion may 
lawfully adjou rn to n date subsequent to that on which it is 
required by law to convene and make nominations on such 
adjourned date. 

A. J . BURT, Comity Attorney, 
Emmetsburg, Iowa. 

July 31, 1912. 

DEAR Sia: Yours of the 26th inst. addressed to the attorney 
goneral bas been referred to me for reply. 

You caU attention to t ho fact that the primary election failed 
to result in the nomination of oondidates for certain connty offices 
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o f your county. and tha t the county conn• ntion 1 which con,·ened 
on June 20th, withont taking any Mction in regn..rd to nomin ations 
fo r such offi 1:cs adjourned until the first )fonclay in Sept.ember, 
and your question is whclh r or not a conuty <'Otnent ion nt th.is 
adjou rned nv•1!ting mny lawfully urnke no miun tio as o f cnndidntes 
for such offices. 

Code su pplement section 1087-a25 provides : 

" 11id count.v con,·en l ion sha ll be composed of deiega.tl'6 
elected at the last preecdjng prima ry election aud shall be 
held on th e fo urth Saturday fo llowing the primary election 
eonvening nt 11 o'c.Jock A. )f. " 

The foll owin g section pro\'ides for holding of dist.rict conven­
tions and furth er prO\'ides : 

" ~o s uch dist rict convention sha ll be held earlier than the 
fi rst Thursday or later than t he fifth Thursday following the 
county convention.' ' 

The followin,; section p rovid es thnt a st.ate conven tion shnll be 
held not earli er thnn th e first W ednesday, and not later tha11 the 
fift h W ednesday fo ll owing the county convention. 

It. will be observ cl tha t ti,n es more or less defin ite are •pecified 
for the cou\'cning of ench of these conv ntions but there is no pro­
v is ion r·cq uiring ei th er of such ronventions to complete its work on 
the elate at which it is required to convene and no doubt such a 
requirement wo1ild b unwise for it is n mn.tter of common knowl­
edge tha t cleacl -locks frequently occur which neeessarily prolong 
the existence of the convention beyond the clay on which it is re­
quired to convene. In fact I am advised that such a deadlock 
exist ed in the judieial convent ion r ecently held in your district 
nncl that a fte r nu adjournm ent from the clay on which the conven­
tion wns required to and did convene until the following day that 
an udjournmcnt was then taken until a fix ed date several days 
lat er. 

In the C861' of Phillip., v.,. Galfo.gh er, (Minn.) 42 L. R. A., 222, 
it wns belcl that a nomination made on the day following the day 
on whi ch th e convention was called to meet was valid even though 
such nomination woe made by a. reeonsideration of the vote taken 
on t he previous clay by which another person wa.s nominated for 
the same office. 
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In !h r Nose nf /'/11/lip, ,·.,. S mith , 25 Colo .. 3gs, it was held that 
a <'On \·ention whi,·h la wfu lly cornened on t he 251.h day of August, 
18g8_ nnd on t hat date a r\ ,journed subj ect to t he en\\ of its c hair­
mnn . nnd tha t a me<;t in g wns therea f ter duly call ed by tJ1 e cha.i r­
mrin to be held O T! the 4t h day of October , on which dn1 e one J ohn 
McComb wns nom in:i t,..il fo r state senator . the co u,·en t ion then 
adjo11rncd until October 11.Lh not h:l\· ing completed its work and 
on th e last men t.ionccl da1c th e nnmiDation of ) rcCornb was set 
aside nnd on e \Alhit1H' Y nomi 1rnted , it was h Id that the nomination 
mad e on Octobe r 11th 11·as legal. 

fo th e case of People vs. lloar<l of Go,nmi.ssio ners, 31 N. Y. S ui>., 
112, it was hr lrl t hat where fl convention met and finished its work 
a ud re-asscinbl ed t hree d11ys later and nominated another ca.ndi. 
date that the con ve ntioa hnving once compl eted its work an d ad· 
journ cd si ne di e that it Jrnd exhnust.ed jts power . 

'J1h ese au tl1oritics are t he on l,v ones I have been able to find 
bearing- on ll1 e suhj ect nnd in my judgment a coun ty, district or 
stale conven tion may IHwfully adjourn u n til a d ate s ubsequent to 
t hat on wh ich it is reqnired to conven e and t hat i t may lawfull y 
make any n om i1rn.t ions on the adjourned date that it might ba.ve 
mad e on t he date on which i t is requ ired to con vene. 

Yours trul y, 
c. A. ROBBINS, 

Assistant Attorney General,. 

BA N K D EPOSITS-T ERM ''TIUE D EPOSITS ' ' DEFL.).(EO. 

.TOEIN L. B1..F..AKLY, Auditor of State, 
Building. 

August 1, 1912. 

DEAR Sm: You have subm itted to this department certain cor­
r espondence whi ch h as h eretofore passed between your office and 
the Farmers Loan & Trust Co., and the Farmers Trust & Savings 
BILilk of Siou x Ci ty, and in connection therewith you ask for a 
construction of the foll owing provision eontained in code supple­
ment section 1889, and particu larly as to the meaning of the t erm 
"time deposits" as used therein. 

"The president an d caehier of every savings and state bank 
sl1all cause to be kep t at all times a full and eorrect list. of 

j . 
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Ow names and reside nces or the ollit~c l's, di rec tors . examin ing 
com mitteP. ,rnd of all the stockholders iu the brU1k. and the 
uumber oi sharcis held by eaeh1 in the offil-e where its business 
is t rnnsaeled . ::.;aid l is t shall Ue subj ect to the i nSJPc t.i on o.f 
al l th C' st oc kholders and credito rs of t he bunk during business 
hours of earh ch1y in which business ma y be I gally trausneted. 
A <'Opy of ~u ch lis t, \·cr ifi ed by the oath of th e president or 
cn~hicr. shnll be t ransmitted lo th e aud itor o f state wl thin t en 
days af te r cac.h annun l meetin g. ~o corpora tion shall ugage 
i n th ':.' hnnkini! bnsin Cfi~. 1·prrl,·e deposits. and lransar t 1he 
bu in ess g-r.nei-1111.v done by bnnks, Ull iess it is subject to nnd 
orgi:inlzcd lmder the provisions of this titl e, or of the ban ki ng 
Jaws o[ the stnte hcrrt ofo rc ex isting, except that loa n and tr11st 
comprrnies muy receive lim e d.c posits suh.jcct to the same limita­
tions HS nre now or may hereaitcr be pres(' ribed for th e re· 
eeiving of deposits by stnte banks and issue drafts on th eir 
depos itarics. 

"AJ J such compan ies and :ill cor por1:1tions now existing or 
herrafter organized nuder the pro\·isior:is oE clrnpter 1, title 9 
of the cod e who e articles of incor pon 1t ion authorize the RC· 

cepta a ce and execution of trusts, and a\ ] ,cor po rat ions in whose 
names the word 'trn st' is in corporated and forms a pa1·t, shall 
have a fu ll paid capital of not less thnn the amount of ca pita l 
of a. v ing (sav inp-s ) banks. ns prov ided in secti on 1843 of 
elrnptcr 10 nnd shn ll he eubj ee t to examination, r egulation and 
con trol by the auditor of state, like savin gs a nd state banks. 
and tb eir stockh olrl crs slrnJ I be liabl e to the cred itor s of su~h 
companir.s as p rovided in section eighteen bund1·ed a.nd eighty· 
two of th is chapter for stockholders in snvings and state banl,s . 
Any corporation Yiolating t his section slrnl.l fo rfeit i ts charter 
at the suit of the attorney general, nad sa id corporation 1 its 
officers, directors and agen ts sha ll be punished by a fi ne of n ot 
less thn.n five hundred dollars, or imprisonment of not less 
than two years in t he peniteutiary, or by both such fine 1mcl 
imprisonmen t, at 1he discretion of the cou rt; provided that 
loa n an d trust companies organ ized under the general in cor­
poration laws ·of t he state, which were engaged in the bllilking 
business prior to th e fir. t day of January, 1886, and have con­
tinued therein sin ce sa id elate, may, by the proper additions 
to their ar t icles of incorpora tion, become state banks within 
48 
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the proY isfori s of this titl e. without in corporating the word 
' sta te' in Lhc names of s uch cOrporations. '' 

It will he observr<l tha t this pro,·ision h:is to do with at least two 
kinds of depos its i first, deposits. And secon d, t ime deposit s. The 
term 11 rl eposit 11 means n tcmporat·y disposit ion of money for safe 
kee ping, especially a sum of money 1 ft with a bonk or broker sub­
j ect to order . 

11 1.n banking 1 it me;ms a sum of mooey le ft with a bank for 
sa fe kcepi11 g , subject to order. and payab le oot in the specific 
money depos it ed, but in an equHI sum." 

13 C11c .. 790 ; 

[htlll vs. Ifopl cy, 12-0 Jown, 695. 

H ence, wh en we have beforo us a prov is ion such as that above 
quoted whi h prohibits a c.'O rpon1tion fro m receiving " depos its" 
but permits it to receive " time deposits" of necessity there must 
be a d istinction l>etwccn the two. And in my judgment the words 
11 time d •posits 1 ' as nsed in this provision ha.ve reference to deposits 
which arc made fo r a specified length of time whether such time 
1,e long or short. 

Yours truly, 
c. A. RoBBINS, 

1lssistant A \lor11 ey Ge11 eral. 

C 1T1Es AND T o wN ·-P u nLJC.\TTON OF' F1NANC1Al, CONDITION.-Cities 

and towns must publish statement of finan ces each year either 
in newspn per or in pnmpb let. 

August 1, 1912. 
Ma. A. II. Ruoo, 

Dow City, Iowa. 

DEAR Sm: Yours of the 24th ult. addressed to the attorney gen­
eral has been referred to me for reply. 

You inquire first, is the city council of an incorporated town 
required to publish a statement of the town finances each year or 
11ot. 

This quest(on should be answered in the affinnative. 

Code supplement section 1056-a7 provides as follows: 
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" It shall be the duty of the chief accou nting and warrant 
issu ing oilicer of arh city a.:ud town . namely n.ud itor or clerk 
as the cnsc may be. to p1:epa re an d to publ ish tho annual report 
of the financi al co11d ition and transnclions of the ci ty or town 
no w or hcrC'aJtc r rcquil·rtl by law. and all accoun ti ng office rs 
of all boa rds or 1·01um ission dc1 art me-nts and offi res wh:1tso· 
ever "·ilhin the corpora lc nren rece h·i ng or d isbursing public 
funds shall fil w i1h the :111 d it or or clerk. with in thirty days 
from the expirnl ion of th eir fisl'aJ year, a. repo1-t in wri t ing of 
offici o! lrAnsactions in the form nnd mam1er required by law. 
In eas of rcrusn l o r g ross neg lect to comply with t he law 
nnd pro\' isio ns herei11 gon•rni ng th e method o.f account ing fo r 
and rrporting mu nicipn l transactions herein referred to, the 
offic inl so del inquent s hall bo tlecmecl guilty of a mjsdemen.n or. 
'l'he n.udito r or c1erk afo resaid is hereby authori zed to insti tute 
legal proceed.inas to enforce the prov isions here in requiring 
report to him. " 

Code supplement seetion 1056-nS further provides in cities and 
towns having less t.Jrn n 5,000 popul ation, t.he annunl report mo.y 
Le publi shed in pamphlet form if authorized by the city council. 

· You propound th e further question if they nre requfred to so 
publish and fail to do so for one or two years should they not go 
hack to th e time covered by the fo rmer publi cation that there may 
be no brenk in the published account. 

·w11il e the law contemp lates that these accounts should be pub­
lished annually I am not prepared to say that the officers now in 
office should be required to go bnck and publish r eports which 
should l1ave hcfn made and published by their predecessors. 

In view of the fact that this question may come before the courts 
I would prefer not to give any further opinion thereon . 

Yonrs truly, 
c. A. RoBBINS, 

Assistant Attorney General . 



75i REPORT OF ATTORNEY~GENERAL 

INSURANCE-LIFE lNSuR,\NCFr-TAX:A'rLON OF SToCK.-Stock should 
·be assessed to the owner, the basis to .be its value on the 
:first day of January of each year. 

CARROLT., Baos., Attorneys, 
301-304 Lane Bldg., 

Davenport, Iowa. 

Aug11st 1, 1912. 

GENTLEMEN : Yours of the 31st ult. addressed to the attorney 
general has been referred to me for reply. 

You call attention to chapter 63 of the acts of the thirty-fourth 
general assembly and state, 

"It was the m:idersta.uding of the officers of our company 
at the time this law was pas:;ed that the tax of five mills on 
the dollar applied to life insurance companies on stock basis. 
The company we represent is a stock company with a capital 
of $100,000, writing life, health and accident business, and 
the q~1estion of taxation of the stock of said company is now 
up for consideration by the assessor of the city of Davenport 
and it is our idea that the stock of this company should be 
asse~ed on the five mill basis as provided in said chapter 63." 

You ask to be advised as to this matter. 

It will be observed that. the chapter to wl1ich you refer does not 
undertake to define "moneyed capital" except as the meaning of 
that term is defined by section 5219 of the statutes of the United 
States. Nor does the chapter .. undertake to define moneys and 
credits. Nor is the term '' moneys and credits'' defined by section 
1310 of the code which is amended by section 1 of chapter 63. 

It has been held that shares of stock in railroad companies and 
insurance companies and the like are in a fair sense moneyed capital 
hut they a.re not such within the purview of section 5219. 

First National Bank vs. Waters, 7 Fed., 152, at 156; 

lllechanics lfoti01ial Bank vs. Baker, 46 Atl., 586; . 

Reclem.pt·ion Bank vs. Boston, 125, U. S., 60. 

Hence, it follows that stock in insurance companies is not mon­
ey:d capitaJ and should not be assessed on the 20% basis provided 
for bank stock and moneyed capital by section 5 of chapter 3. 

l 
'{ 

I 
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Our own supreme court in a recent case reversed its former hold­
ing in the same case and held that corporation stock was not 
moneys and credits. 

See Morrill 1•s. Bentley, 130 N. W . Rep., 734. 

This being true it follows that such shares of stock should not 
be assessed on the five mill basis provided for by section 1 of chapter 
63 as the basis · of taxation for moneys and credits. · 

In my judgment shares of stock in insurance companies should 
be assessed under code section 1323 to the owner of the stock, the 
assessment to be on the value of such shares on the first day of 
January in each year as provided therein. 

See Layman vs. Iowa 'l.'elephone Co., 123 Iowa, 591. 

Hence, the shares of stock in such concerns should be taxed at 
25% of its real value. 

Yours truly, 
c. A. RoBBINS, 

Assistant Attorney General. 

INTOXICATING LIQUORS-WHO MAY LAWFULLY SELL. 

MR. 0. LEONARD ,JoNES, 

Luana, Iowa. 

August 1, 1912. 

DEAR Sm: Yours of the 29th ult. addressed to the attorney 
general has been referred to me for reply. 

Unless the mulct law has been established in your county no 
person would have the right to sell intoxicating liquors of any 
kind except a person lawfully holding a permit granted by the 
district court. No other person would have the right to sell any 
intoxicating liquors whatever, nor would they have the right to 
sell any beverage containing any percentage whatever of aleobol 
however slight. Our supreme court has held that alcohol is an 
intoxicating liquor .howevl!r much diluted or disguised. 

Yours truly, 
c. A. RoBBINS, 

Assistant Attorney· Generai. 
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P oor. H Ar.Ls--PoWEH Ol·' CrnEs TO HEGCL.\TE. 

August 1, 1912. 
:\fo. If. D . GL .\ SSBURK, 

JI a1woek1 Jo1ra. 

lJE.\n Srn: Yours of t l1 e 20th ult. addressed t n :\Ir. Fletcher has 
•rn fH:<,01rn t of t il e fa ct that li e is now taking bis vacati on been r e­
fe n ·r·d 1.o in e for reply. 

You inquire wheth er or not proprietors of bill iard and pool halls 
a i·,! p1;r111i tted to sdl pop and such like d r inks and c:igars in con­
ned io n ·with t bcir· bus iness a nd whether or not there are stipulated 
}1ou 1·s fo r tlicir open ing and clos ing . 

I lm ow of no law t hat 1rnulcl prevent th e heper of a pool or 
hilli.anl hall sell.in g cigars, pnp find other like drinks so long as the 
he vPrag('S sold a l:'e not. intoxicating. 

\ Vi th r eferPnf·c 10 the hours of th e day when pool and billiard 
ball s arc per .mitted to r em:1in open, will say th at this is a matter 
cnt it.·cly within the power of the city or town in which the same are 
locatc·d to r egulate under the authority conferred by section 702 
of 1l1 c code. 

\Vi t h r,)fc r cnec to yonr other question concerning the sale of 
tob,·w co 1:o m inors and the use of cigarettes and tobacco by minors, 
I am enclosing you copy of an opinion heretofore giYen N. W. 
Ayer & Son v.·hich covers this question. 

Yours truly, 
c. A. ROBBINS, 

Assi.~tant Attorney Genera1. 

DENATUHED At,COHOlr-SALE OF BY PERSON NOT REGISTERED PHAR­

MACIS'r .-One not a registered pharmaci.~ has right to sell 
dcnatnred aleohol. 

.l'vfa. s. T. HITCHENS, 

Ute, Iowa. 

August 2, 1912. 

D EAi? Sm: Yours of the 1st inst. addressed to the attorney gen­
c rnl has been r eferred .to me for reply. 

You inquire whether or not it is necessary to take any $teps 
towards getting permission to sell denatured alcohol in view of the 
f act thnt you are not a r egistered pharmacist. 
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By code supplement section 2593 it is required that. certain 
enumerated articles shall only be sold by r egistered pharmacists; 
denatured alcohol is enumerated among the articles ment ioned in 
this sec tion. HoweYer , by chapter 162 of the aets of the thirty­
third gen eral assembly tliis section was mnencled by striking there­
from th e words " den atured alcohol " and by further providing 
that '' denatured alcohol shall not be deemed to be a poi sou within 
the meaning of the statute nlating to t11e sale of or handli ng of 
poisons.'' Hence, in my j udgment you would have the right to 
sell same even though n ot a register ed pharmacist. 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorney General. 

PRIMARY ELECTIOKS-VACANCIES IN NOMINATIONS-How FILLED. 

August 3, 1912. 

MR. L.A. WINE, 

Sac City, Iowa . 

DEAR Sm: Yours of the 2d inst. addressed to the attorney gen­
eral has, on account of his absence, been referred to me for r eply. 

You stia.te that at th,e primary election there were a f ew votes 
cast for a Miss Watson who declined the nomination, and then 
"we went out and g,ot th e name of Mrs. Br<nm, who consented 
to · make the run. \.Ve would like to have her name appear on the 
democratic ticket. In case this cannot be will you please inform 
me how we can get her name on the ticket. or ballot for the fall 
election.'' 

I take it from your letter that no nomination for the office was 
made at the co~nty convention. If not then the following provi­
sion would govern: 

'' Vacancies in nominations in such offices occurring ·after 
the holding of a county, d istrict or state convention, or on 
failure of any such convention to fill a vacancy in a nomina­
tion as aforesaid, then it. shall be filled by the party committee 
for the county, district or state as the cai,e may be.'' 

Code supplement section 1087-a24 as amended. This would put 
her name on the democratic ticket. 
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Her name might be placed upon the ballot for the fall election 
by petition in compliance with cod e sect ion llOO which provides: 

"l\'ominations for candidates for county offices may he made 
by a nomination paper signed by not less th an twenty-five 
qualified voters, r esidents of such county.'' 

Blank nomination papers could doubtless be furnished you on 
request by your county auditor. 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorney General. 

Pnm.\RY ELJWTroN&-CONTESTS-CHARACTER OF VOTES ADMISSIBLE. 

HON. W. c. HAY'\VARD, 

Secretary of State, 
State House. 

August 5., 1912. 

DEMi Sm: The lt'tter of Clarence W. Larson, dated August 3d 
and addressed to you and by you referred to me for r eply, has 
been duly considered. 

His inquiry is with reference to the method of hearing the con­
test arising between himself and Claus L.. Au·derson on account 
of objections filed by Mr. Larson to the certificate of nomination 
filed with you showing C. L. Anderson to be the republican nominee 
for representative of Montgomery county. And particularly with 
ref~rence to th.e manner of producing evidence whether by oral 
testimony of witnesses, by depositions or by affidavit. . 

It is _Provided by code section 1103, that such objections "shall 
be considered by the secretary and auditor of state and the attor­
ney ~enerul , and a majority decision shall be final.'' No form 
of trial, however, is prescribed and in the absence of established 
rules I woul~ say that there would certainly be no objection to 
the oral t estimony_ of_ any witness who might be brought. Nor 
could there be obJectwn to the deposition of any such witness 
taken upon reasonable notice to the adverse party And · 
·· d . . . . · m my 
JU gment there should be no obJect10n to the affidavits of 't 
b · · w1 nesses 

eing recewed. Certainly there could be no objection to th' f 
of· test' 'f b th . is orm 

. · imony 1 .o parties in interest agreed that the testimony 
might be taken lD that form. Hence, it is my opinion that the 
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testimony might be submitted in any of the three forms sug­
gested. 

I assume that notice has been ~iven the candidate affected by this 
objection as required by the latter part of section 1103 of the code. 
If not, the same should be given. 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorney General. 

TAXATION-SECURITIES TAXABLE AND EXEMPT FROM TAXATION. 

August 6, 1912. 
MR. S. R. W "RIGHTINGTON, 

33 State St., Boston. 

DEAR SIR: Yours of the 10th ult. addressed to the treasurer of 
state has been r eferred to this department for reply. 

Your first question is : 

"Am I right in understanding that under the laws of 1911, 
chapter 63, shares in national banks located in Iowa and in 
Iowa banks of discount as well as savings banks are all taxable 
to the holder, and that the bank does not in practice pay the 
tax for the holder ?'' 

The shares are all taxable to the holder as stated, but the bank 
as a matter of practice still in many cases pays the tax for the 
holder as it is obliged to do by the provisions of code section 1325, 
which provides as follows: 

'' The corporations described in the preaeding sections shall 
be liable for the payment of the taxes assesse<l to the stock­
holders of such corporations, and such tax shall be payable 
by the corporation in the same manner and under the same 
penalties as in case of taxes due from an individual taxpayer, 
and may be collected in the same manner as other taxes, or 
by action in the name of the county . . Such corporations may 
recover from each stockholder his proportion of the taxes so 
paid, and shall have a lien on his stock ·and unpaid dividends 
therefor. If the unpaid dividends are not sufficient to pay 

. such tax, the corporation may enforce such lien on the stock 
by public sale of the same, to be made by the sheriff at the 
principal office qf such .corporation in .this state, after giving 
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the st:c>c kholders thirty duys' n<)t iee of the amoun t of sucl> tax 
an d th e ti me and pl ace of sa le, such notices to be by registered 
letter addressed to t he stockholder a t his postoffi ce address. as 
the same appears upon th e books of the company, or is known 
by its secre tary . 1 ' 

Your 6ec-ond question is: 

" I un derstand th at the shares in insurance corporations 
organized under the laws of Iowa a re taxabl e to tlie holder 
but tha t the co rpornli or, pays th e tax for the holder . What i~ 
t he pr11 ctice rcgArding CO l"J)(lr ations orgnni zed outside of 
I owaf'' 

In s,,ch cases th e shares of stock held hy residents of Iowa are 
tax ed to s~1ch residents, Own ers of sn me as lh eir other property and 
they are ltable fot· the payment of th e tax. In such cases I know 
of no wn y of req uiring the co rporation to pny the ta.x a5'Sessed and 
levi ed against the individual stockhol ders But our supreme court 
has held th at th e shares of stock in a fo reign corporation may be 
assessed to tl,e resident owner of ~uch s.tock here even though the 
property of the corporation l1ns been full y assessed in the state 
wh ere it is located. 

Judy vs. Beckwith, 114 N. W., 565. 

Your third question is: 

"Am I right in understanding that shares in manufactur­
ing and trading corporations whether organized under the 
laws of Iowa or elsewhere are exempt if the property of the 
corporation is locnted in the state, otherwise taxable I What 
happens if part of the property is in the state and part out. 
Bidet" 

Code section 1319 provides for the taxation of property in the 
ha.ode of the manufacturer and that the average value thereof is 
to be aocertained upon tl1e manufactured and unmanufactured 
goods and is to be estimated upon those material8 only which enter 
into its combination or manufactnre. Machinery used in manu­
facturing establishmenti, shall for the purpose of taxation be re­
garded aa real estate. "Corporations organized under the Jaws of 
this state for pecuniary profit and engaged in manufacturing 1111 

defined by this section and which have their capital represented 
by 1hares of stock ahall through their principal accounting offices 
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list thei r real estate, personal property aacl moneys and credits in 
tJ1e same man ner as is required of i 11 Ji\·id1rnls. The owne1·s o.£ 
capital stock of mB.nufa.cturiu g companies ns herein pro\·ideJ for 
haL~ng l ist ed their prop, rty O!J abo,·r di rected., shall bo f'xempt from 
assessm ·nt and taxation on such shares of capita.I stock. 11 

In repl y to the last par t of your question will say that in my 
judgment if the plnnt and proper ty locnted iu this st ate is partly 
listed an d assessed by the corporation ns req uired by this section 
th at all shares of stock th erein won]d be exemp t, CYen though the 
corporat ion might liaYe a part of it s property in some oth er state. 

Your fou rth question is: 

" 1\ re slrnres in public sen 1ice corporations taxolJl e to the 
holder and does it matter wheth er the corporation is doing 
bu siness in tl1 e state or is incorporated under the lews of the 
statef 1

' 

Such shares of stock are taxa ble to the holder and it is im ma ­
terial where a co rpo rat ion docs buSin ess or whether it is in cor­
porated under the Jaws of this or some other state. 

Your fi [th qu estion is: 

ll Are shares in unin corpo rated associa tions taxabl e to the 
holderf \Ve lrnve in :!\Iassachusetts m:tny voluntary associa­
tions organi zed und er deeds or trust issuing shares of stock 
like those in corporations. How would you treat such stock 
in Iowa f" 

Such shares can not un der our laws be recognized bnt the entire 
property of th e associat ion would either be taxed to it the san1e as 
to a partne rship or fti·m , or tlie interest of each shareholder might 
be assessed to him as an individual. 

Tu,p)~·ing to the last pol'tion of your letter will say tbot I would 
be glad to look over your statement when completed and give yon 
my best judgment as to the correctness thereof in an unoffi cial way. 

Yours truly, 
c. A. RoBBINS, 

.issistant Attorney Ge'1teral . 
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CrTIEs-S.\LVAGE FR0111 OLD P.wDIENT-To WH0111 S ,nrE BELONG. 

MR. FRANKL. MAY, 
Lansing, Iowa. 

August 7, 1912. 

DEAR Srn: Yours of Uie 6th inst. nddressed to the attorney gen­
r. ral has been referred to me for reply. 

Yo1tr question briefly stated is whether or not old paving ma­
terial belongs to the city, the owner of the abutting property or to 
th e contractor removing the same and replacing the pavement. 

In my judgment the old material would in reality belong to the 
property owner the same as the land to the center of the street. 
However, if the old material is to be used in r econstr11ction of the 
new pavement, the cost of which is to be assessed to his property, 
the cost of the new pavement thus reduced, the property owner 
should not eornp la.in of the city's permitting the contract,or to 
use the old material in the new pavement. 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorney General. 

PRIMARY ELECTIONS-WHEN NOMINATIONS MAY BE MADE BY COUNTY 

CONVENTION. 

Ar,. WII.,KIN, Co·unl:1} A 1ui:itor, 
Burlington, Iowa. 

August 9, 1912. 

DEAR Sm: Yours of the 7th inst. addressed to the attorney 
general has ·b€en referred to me for reply. 

Your question is whether it is possible to place the name o-f a 
candidate on the ballot this fall to fill a vacancy in an offi~ for 
which no candidate was nominated at the primary election. 

If votes were cnst for the office at the primary election but were 
insufficient in number to nominate, then the county convention 
should li ave made a nomination for the office. And if they failed 
to do !h1s then a nomination for the office may be made by the party 
comn11ttee for the county, district or state as the case may be. 

See code supplement section 1087-a24 as amended by chapter 69 
acts of the thirty-third general assembly. ' 
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On tile other hand if no Yotes wer e cflst for the office at the 
primary then the conYention was wi t hout authorit~· to make the 
nomination and the only way by whid1 a cauclida.t e 's name m a :-· 
be pla.c-E-d 11pon t.he bnllot undPr snd1 Pi1·,·rnw,ta11,· ('S is h:--· p ctitilill in 
accordance with the proYisions of cod e section 1100 which proYid€s: 

"Nominations for ,_•andidates for stn te offices may also be 
made by nomination paper or papers signed hy not less than 
five hundred qualified voters of the state; for county, district 
or other division not less than a county, by such paper or 
papers signed by not less than twenty-five qualified voters 
residents of snch county, district or division. But the name 
of the cnndidate placec. upon the ballot by any other method 
shall not be had by petition for the same office." 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorney General. 

NOTARY PURLIC-ACKOWLEDGMENTS ON SUNDAY AND LEG ,\L 1--IOLI­

DAYS.-Jt is legal to take acknowledgments on a holiday but 
illegal on Sunday. 

MR. L. w. DAWES, 

110 Benton St., 
Boone, Iowa. 

August 9, 1912. 

DEAR Sm: Yours of the 6th inst. addressed to the governor of 
the state has been referred to this department for reply. 

Your first question is whether or not it is legal for a notary pub­
lic to take acknowledgments on Sundays and holidays. 

In my judgment it would be perfectly legal to take acknowledg­
ments on any holiday hut that it would be illegal to take the same 
on Sunday. 

Your second question is whether or not the notary lays himself 
liable to law by taking such acknowledgments. 

Code section 5040 provides: 

'' If any person be found on the first day of the week, eom­
monly called Sunday • • • - • engaged in a.ny labor ex­
cept that of necessity or charity he shall be fined not more than 
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$5.00 nor less than $1.00 and be imprisoned in the eounty 
jail until the fine, with costs of prosecution, shall be paid.': 

Hence, your second question should be answered in the affirm­
n.tive. 

Yours truly, 
c. .A. ROBBINS, 

Assistant Attorriey General. 

'l'AXATJON.-Personal property taxable for city purposes even 
though on agricultural land which is exempt . 

Mn. J. S. SMEAD, 

Epworth, Iowa. 

.August 15, 1912. 

DEAR Sm: Yours of the 12th inst. addressed to the attorney 
general has been referred to me for reply. 

Your question is, .is the personal property of a resident agricul­
turist within the corporate limits of a town subject to corporation 
tax. 

In my judgment this question should be answered in the affirma­
tive. Wl1ere land exceeding ten acres in extent is within the cor­
porate limits of a town and is used exclusively for agricultural· 
purposes it is exempt from certain municipal taxes, but I know of 
no law that makes the same exemption with reference to personal 
property that .may he situated thereon. 

Yours truiy, 
c. A. RoBBINS, 

Assistant Attorney General. 

CONGRESSIONAL CONVENTION-TIME FOR HOLDING-FII,LING OF VA­
CANCIES IN NOMINA'l'lON RY COMMITTEE. 

MR. LISTON MCMILLEN, 

Oskaloosa, Iowa. 

.August 19, 1912. 

DEAR Sm: . In yours of the 17th instant you state: 

"Hon. N. E. Kendall was elected at the primary election 
June 3, 1912, as the republican nominee for congress in this 
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6th congressional district of Iowa, and resigned as such nomi­
nee early in this month. 

"No congressional comention of the republican party, un­
der section 1087-a26 was called prior to the county convention 
held July 10, 1912, under section 1087-a25. 

"The writer, as a citizen of said district, and candidate for 
nomination to fill this vacancy in nomination respectfully re­
quests your opinion as attorney general, on the five following 
questions: 

'' (1) Has the said central committee the power to fill this 
vacancy? 

"(2) Has any convention the power to fill this vacancy 1 

"(3) . What course should be pursued to fill this vacancy? 

" ( 4) Does the word 'primary' relate to 'primary election' 
in section 1102? 

"(5) Do you consider that an extra session of the legisla­
ture would be advisable to relieve the situation?'' 

Code supplement section 1087-a25 as now amended provides: 

'' Said county convention shall be composed of delegates 
elected at the last preceding . primary election, and shall be 
held on the fourth Satw·day following the primary election." 

This wo'uld fix: the date of the county conventions on Junie 29th, 
instead of July 10th, as stated by you. 

Code supplement section 1087-a26, as now amended, provides: 

' 'In any • • • • congressional district composed of 
more than one county, in any year in which a • • • • 
representative in congress of the United States is to be elected 
a • • • congressional convention may be held • • • 
by each political party participating in the primacy election 
of the year. Not less than ten days and not more than sixty 
days b-e.f ore the day fixed for ~olding the county convention 
a call for such • • • • congressional convention to be 
held !Shall be issued by the party cent:r'al committee for any 
such district, and published,'' · etc. 

The same section further provides: 
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"~f, sudi district convention shall be hel<l earlier than ~he 
lfrst Thm·sday, nor ]at ee than the fifth Thursday followmg 
the coun ty convention ." 

Hence it would appear that tlie last elate upon which a con­
gres.sion~l convention might legally be held was on August 1.' 1912, 

· · l -t. tl ncy occurred in the mstant wl11 ch was pr10r to t 1e 1me 1c vaca , · 
case. 

Code supplement section 1087-a24, as now amended, provides: 

First for filling ·i·r1cancics in nominat-io11s occ11rring between t.he 
t . d t d second "Vac·mcies primary elc1·tion m1d the conven 10n a ·es, an · , . < 

in nominations in smh offices ()CWri·i'llg after the holding of a 

r:owit y, district o,· slate convention, or on failure of an~ such co~­
vention to fill a vacancy in a nomination, as aforesaid, then it 
shall b(', fill ed hy t/1 c party cuinrnittre for the county, district or 
sta,tc, as the case may be. '' 

H ence in my judgment, your first question should be answered 
in th e affirnw! i1•(: and th·c sc,concl i11 the negative. 

With reference to your third question will say that said vacancy 
shoultl be lill cd by the congress ional committee, but if it is desired 
that a convention be held, the county conventions might be recon­
vened ancl delegates selected to a congressional convention and 
thPn such convent ion could express its preference and then tlie 
eongress ionnl commit.tee in filling the vacancy would have the ben­
efit of the advisory nomination thus made by the congressional con­
vention. but the power to fill the vacancy regardless of the prefer­
ences of the convention wonld still be lodged in the congressional 
committee. 

With reference to your fourth question will say that in my 
judgment the same should be answered in the negative. 

Code section 1102 was enacted at a time when there was no 
law r egnlnting the time or manner of holding primary elections, 
nncl 1nw,t. lrnve rrfert'ed to such primaries as might then hav.e been 
in use liy th,e, various political pfl.1tics, mt her than the primary now 
recognized and prm1ided for by law. 

Your fifth and last question does not call for a legal opinion 
bnt simply touches a matter on which individuals might have an 
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ho11 e:;t. Llifft· rcnce ot np i11io11 and. fill ans1,·c1· to th e same cou ltl be 
of 1w a:;sistanL·e to Y"ll in d et e rmining the r cn.l qucstinn 1n ISsue. 

Yours truly, 
C . ..-\. HonBIN'S. 

Assista.nt Allo r11 cy Ge11.cral. 

PRESIDEK TL\1., ELECTORs-1TETJIOD OP FILLING V .\ C ANC!ES IN NoM-
1:\'ATION.-Yacn ney iu nomination of elector at large should be 
filled hy state eomn1 ittec and in a particular rongressiona1 dis­
triet by congress ional committee. 

HON . B. F. CARROT,L, 

Go1·en1 or of th e Slate of Iowa, 
State House. 

August 22, 1912. 

DE.\R Sm: In r e-sponse to your oral request for an opinion as 
to the proper meth od of filling vacancies in nomination for the 
office of presi dential elec tor will state that cod e sec tion 1173 pro­
vides: 

"At the general election in the years of the presidential 
election, or at such other times as the congress of the United 
States may direct, there shall be elected one p erson from each 
congressional district into which the state is divided, as elector 
of presid ent and vice-president, and two from the state at 
large, no one of whom shall be a person holding the office of 
senator or representative in congress, or any office of trust or 
profit under the United States." 

It lrns been held that the term "state officer" includes every. 
officer for whom all the electors of the state are entitled to vote and 
who is authorized to exercise his official functions throughout the 
cntire state and without limitation of any political sub-di;ision ofi 
the sta te except United States senators, members of congress and. 
electors for presi <l ent and vice-president of the l nitecl Sta.t.es. 

P eople vs. Nixon, 158 N. Y., 221; s. c. 52 N. E., 1117. 

Code &11pplement section 1087 -a24 as now amended provides: 

"Vacancies in nominations in such offices occurring after th~ 
holding of a county, district or state convention • • • 
shall be :filled by the party com_mittee for the county, district. 
or state as the case ma.y be." 
411' 
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In my judgment presidential electors at large are to all intents 
and purposes r,tate officers, while the other presidential electors 
.are <.listrict officers even tlwngh all are elected by the rnteTs of the 
-entire state. Hence it follows that should a vacancy in nomination 
exist for the office of presidential elector at large, such vacancy 
should be filled by the state committee of the particular political 
party, an<l should a vacancy in nomination exist in the office of 
presidential elector in a particular congressional district of the 
state the vacancy should be filled by the congressional committee of 
that district for the particular political party. 

Yours very truly, 
c. A. RoBBINS, 

Assistant Attorney General. 

SOHOOLS.-Authority of district to deed property for road purposes 
without submitting to vote of the people. 

MR. BF.NJ. P. Poon, 
Burlington, Iowa. 

August 23, 1912. 

DEAR Sm: Yours of the 19th inst. addressed to the attorney 
general has been referred to me for reply. 

Your question briefly stated is whether or not a school district 
would have authority to deed to the city for road purposes any 
portion of a school house site without being so authorized by the 
vote of the pPople of ~he district. 

While the board would not have the authority to procure at 
the expense of the tfoitrict real estate for highway purposes except 
by a vote of the pPople in accordance with the provisions of code 
section 2749., yet in my judgment they would have the authority to 
dedicate such portion of a school house site as might not be required 
for school purposes to the public for highway purposes, especially 
if it furnish an avenue or highway leading to the school. In my 
judgment there shoulcl be no objection to the execution of such 
a deed if it is clearly and specifically set out in the deed that the 
conveyance is made for highway purposes and is to revert to the 
school district when it ceases to be so used. At any rate no serious 
.complication could remit for if such a conveyance is beyond the 
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pn,rl' l' of the hoan l the portion of th e sit e thus couvc>·ed would 
~till be long iO the distriet. 

Yours truly, 
C . .-\. ROBBINS, 

Assistant Attorney General. 

CITIES .\XD TowNs.-:l',;umber of votes required to incorporate. 

)IR. C. )f. THORNE, 
Dubuque, Iowa. 

August 23, 1912. 

DEAR Sm: Yours of the 17th inst. addressed to the attorney 
general has been referred to me for reply. 

Your question briefly stated is whether or not when the peti­
tion provided for by code section 559 hns been signed in writing by 
n,·.~nt:y-five of the qualified electors ·of the territory proposed to be 
embraced in the incorporated town, the election provided for in 
section 601 must be participated in by the same or g1,e,at.er numbel" 
of qualified electors. 

Code supplement section 602 pro-vides: 

"If a majority of the, ballots cast at such election be in favor 
of the incorporation and the same has. been confirmed and 
approved as above provided, the court or judge thereof in vaca­
tion shall order the election of council, mayor, clerk, treas­
urer," etc. 

In my judgment this provision does not require all of the electors 
,rho signed the petition or an equal number to participate in such 
':'lection and that such nn incorporation may be completed where 
a less numb1:r of electors participate in the election, and all that is 
required by the }ptter of the law is a majority of the votes cast 
at such election. 

Yours truly, 
C. A. ROBBINS, 

Assistant Attorney General. 
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lNTOXICA'rIS-r. L,qnons-C:\NV,\SS OP PE'f!TIOX.-Petitiou must be 
canvass,:d at regular meeting of th e board of snpervisors and 
not at an adjourned meeting. 

llfo. I·!.H.:s Y, m ., 
Jlartley, Iowa. 

August 24, l.912. 

Di,:An Srn: Y,mr of the 19th inst. addressed to th e attorney 
general has heen refer.red to nw for reply. 

Your question is whether or not it is legal for the hoard of su­
pervisors to ennvass the sa loon petition at an adjourned meeting. 

Co<k 1,upplr11wnt scet ion 2448, subdivision 1, provides with ref­
erence to sneh consent petition that the same "shall have been 
filed with t lw c·otmty auclitor and shall, by the board of supervisors, 
at a rcgulr/J' m.ecling, llf!.ve been held sufficient..'' 

In my jud_g-mcnt this language shonld. receive a re,asonable con­
struct ion. and while the hoard of supervisors' rn1:eting might ad­
journ fr~m day to day mid the petition be fl J)proved on any of 
those days, i1i that sense it might be at an adjourned meeting. But 
I do not hcl ieve that the hoard of supervisors could adjourn to a 
futu re date• ]<'11vin g any consi<forablc tinrn intervening and approve 
a consC'nt petition at ~w:h adjourned meeting. Hence it follows 
that your question should be answered in the negative. 

Yours truly, 
C .. A. ROBBINS, 

Assistant Atton1ey GeneraL 

:POOL HALLS-OPERATION IN CONNECTION WITH OTHER B USINESS.­

MinOl'S cannot he permitted in barber shop operated in same 
room ns pool hall. 

August 24, 191~. 
MR. c. P. BEARDSLEY, 

Lock Box 51, Reinbeck, Iowa. 

Di:AR Sm .: Yours of yesterday addressed to the attorney gen­
eral has bePn referred to me for r eply. 

You ask for t he law relating to the operation of billiard or 
p9ol room in connection with a barber shop. 

Code section 5002 provides: 
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" ~ n pe rso n who keeps a billianl hal l. hl'l "I" salnou 01· nine or 
tc1: pin a lley. n,H' tlw agL' ll t. cl<:'1·k nr s,,1·nmt of an~· such 
perso n. 11or nn~· prrson ha,·ing ehargL' or 1·ou1 rnl nf any snrh 
ha.ll, saloon. or aJ]p~·- shall p en11it any minor to r1 •rnai n in such 
hall , s11.l on n nr alley, or to take pnrt in any of the games 
known as billiards or nin e or t en pins. .A Yiol a.tion of th(' pro­
Yisions of this section shall he punished hy a fine not less than 
five nor exceNling one hundred dollars. or im1wisonnwnt. in the 
county jail not exceeding thirty days.' ' 

You fnl'Lher ask is a partition r t' quired and ;f :;,; i,11(1. >!- haracter 0r 
its construction. If minors are to be permitted in the lrn.rber 
shop then it must be separated from the pool or billiard hall 
proper by a substantial partition completely obstn1t·ting the view 
from that portion of the room wh ere pool and billiards arc to be 
playi:'d. 

Yours truly, 
C. A. ROBBINS, 

As8istant Attorney General. 

ScHOOLS-COMPUTJNG CosT OF' 'I'PITION.-In computing the cost of 
tuition the total number of pupils attending the school is the 
proper basis. 

l\1R.. T. J. BRYANT, 

Griswold, Iowa. 

August 24, 1912. 

DEAR Srn: Yours of the 10th inst. addressed to the attorney 
genera l has bc~en rderred to me for reply. 

You ask for a eon~h'l.lction of section 3, of chapter 146 of the 
acts of the thirty-fourth general assembly as to whether or not the 
averag€ cost of tu ition should be determined on the basis of the t otal 
number of pupils attending the high school, or whether it should be 
limited to the number so attending who reside in the distriet. 

In my judgment the proper basis is the number of pupils at­
tending the high school from all sources and is not limited merely 
.to the number residing in the district. I concede that the statuti:l 
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is not as clr!arly written as it might be, but I think th is is the proper 

inter preta tion. 
Yours truly, 

c. A. ROBBINS, 

Assistnnt ;lttorney General. 

SCHOOLS- SC HOOL BO.\RD--AUTHORI'l'Y TO PRESCRIBE COURSE OF 

Snmv.-School boa rds cannot prescribe course of study in 
advance of the eighth grade without approval of the superin­
tendent of publi c instruction. 

August 27, 1912. 

HON .. A . M. DEYOE, 

Superintendent Piiblic lnstriiction. 

DEAR Sm: Yours of the 22cl inst. addressed to the attorney 
general has been referred to me for reply. 

Your fo~t question is: 

'' Can rural school lX>ards, under section 2772, code of Iowa, 
which r eads as follows: 'The school boat.>d shall prescribe a 
course of study for schools of the corporation,' etc. , legally 
prescribe a course of study in advance of the eighth grade or 
common branches, without first securing the approval of the 
superintendent of public instruction, as provided in section 
2776 ?" 

The material portion of the first section referred to is quoted 
in the above inquiry. 

Section 2776 provides: 

"It shall have powP.r to maintain in each district one or 
more schools of a highe1· order for the better instruction of all 
in the district prepared to pursue such a course of study, and 
it may establish grade or union schools and determine what 
branches shall be taught therein, but the com·se of study shall 
be subject to the approval of the s1tperintendent of public in­
struction." 

There are three possible constructions which might be placed 
upon this section . The course of study which is to be subject to 
the approval of the superintendent of public instruction might be 
the one of the school of a higher order, or it might be of one for 
use in the grade or union school, or it might be both. However, 
I am of the opinion that the course of study refers not only to 
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the schools of a higher order menti oned i11 this section. bu t also to 
the g-rade or union schools. Hence it fo llows that your first qu r s­
tion shc:uld be answered in th e n egative . 

Your second q1wstion is: 

' ' Can town independent school boards legally prescribe a 
high school course under section 2772, code, without securing 
the approval of the superintendent of public iDBtruction f ·' 

No other provision is found authorizing the school board of nn 
independent town district to prescribe a course of study or high 
school course unless this power is conferred by the sections above 
referred to, 2772 and 2776. H ence, it would seem to be implied 
that these sections were intended to apply to city or town inde­
pendent school districts as well as to other school corporations. 

This view seems to be strengthened when we take into acc·ount 
code sec tion 2823, the last section of chapter 14 of title XI.II of the 
code, of which the foregoing sections are a part, which provides: 

'' The provisions of this chapter shall apply alike to all 
districts, except when otherwise clearly stated, and the powers 
given to one form of corporation, or to a board in one kind of 
corporation, shall be exercised by the other in the same manner, 
as nearly as practicable.'' 

Hence, it follows that your second question should also be 
answered in the negative. 

Yours truly, 
c. A. RoBBINS, 

Assistant Attorney General. 

ELEcTIONs-Fn,rno NOMINATION PAPERS-TIME IN WHICH NOMINA­

TION PAPERS FOR STATE 0f.'FICERS MUST BE FILED-NOMINA­

TION OF PRESIDENTIAL ELECTORS BY PETITION. 

August 28, 1912, 
MR. CARL FRANKE, 

724 Fleming Bldg., Des Moines. 

DEAR Sm : Response will be made to your oral request for an 
opinion co:ucr:rning nomination papers in their order as follows: 

First, Within what time can nomination papers be filed f 
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Code section 1104 p ro ,·id cs: 

"Ccrtificatr·s of nominntio11 and nomi nation p_n 1w 1:s of can-
] . 1 t f' t t (ri ,,iri·•·ssional ill(]i cial nnd legislative offices < I ( 11 . CS OJ' S a L', ' ,.. c ,. , • , ,, · , 

slrn H 1,c fi l<' d with 1Ji e sec:1·et a1',I" of stak not more tban s1x~y, 

J t l th'11·t .. y ,·l·1vs· those for nil otli er offices. except fo r 1,or css .,an . , ., . . . · · . 
r· itic•.c; anrl tmrns, with th e r·o1rnt,v ,rnditn r of the r espNyve 
couH ties, not more thnn !-ixty nor Jess than_ twenty days .* ,~ 
• hcforc th e clay fixed b,v law for the holclmg of the elect10n . 

U!?nce it wonld fo llow that nomina tion papers for state ~fficer s, 
and all others above 111P.n tion ed except county officers, for t ins year 
shou ld he fil rd nnt earlicl' than September 6th nor later than Octo­
ber 5th ; an d for r·oirn ty offieers not earlie r t han September 6th 
nor later t han October 15th. 

Your second qu estion is with r eference to the fo rm of signat ure. 

Code section 1100 provirles: 

"Eaeh elector so petit ioning shall add to his signatur e his 
plncc of business nnd postoffiee address." 

Your third question is, Can presidential electors' names appear 
on t he same petition ? 

Whil e all of the electors are voted fo r by the state at large, yet 
it is p rovidctl by code se,!tion 1178: 

'' At the general elec tion in the years of the presidential elec­
tion, or nt such other t imes As congress of the United States 
sh11l1 direct, there shall he elected by the electors of the state 
on e person from each congressional district into which the state 
'is <livided aE: elector of president a11d vice-president, and two 
from the state at large." 

Hence iu my j ud~men t. the two electors for the state at large are 
in effoct sl.~te offic.el's, a.nd nomination papers nominating e-lectors 
·'!.t large should have the same number of names as state officers, to 
wit, five lnmdrecl. '\iVhereas, on the other hand, the electors. f or each 
of the severnl congressional districts should be petitioned for by 
electors residing in that district and only twenty-five names would 
be r eqnirC'd for each. Hence it follows that the names of the 
two electors at large might appear on the same petition but t he 
names of the other electors should appea r on separate petitions and 
be signed only by re-sidents of the particular congressional district 
to be 1·cpresented by the elector . 
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Your fo urth question is. Can th e nrnnes of nll state officer,;; hp 
upon the same pet ition ? 

In my juclg1,wnt thi s inq uiry shonld he ans\n'rt>d in the atlirm a ­
tive. 

Yours truly. 
C. X. ROBBJNS, 

Ass1's tant Attorn ey Gcn c1·al. 

BOARD OF Sc:PER n SORS.- vVl1at proceedings of · r equired to be pub­
lished. 

W. S. BJLBY, C:01111ty Attor ney, 
Knoxville, Iowa. 

September 3, 1912. 

DE.\R Sm: Y ours of the 23d ult. a ddr es~ed to the attorney 
genera l has hern r ef,~rrecl to me for r eply. Your qnestion as state~ 
by you is as follows: 

"Tlie board of supervisors of l\Iarion county dir ects n1e tu. 
snbmit to you for your opinion the qnestion of whether or not 
the proceedings of a board of supervisors required . under the. 
JH"OYisions of 1330-c, and under section 1346-g, titl e VII, chap-: 
ter 1, supplement , code, which relate to t he assessment of 'tele- , 
graph and tclephonr, companies and railroad and express com- , 
panies, are of such nature as are required to be published as 
official publicatio!ls under section 441 of the supplement code." 

The iast sec tion to which you ca ll attention provides : 

"An<l the t wo applicants thus showing t he greatest number : 
of bona fi<le yearly su 118erihers Jiving within t he county shall 
be the cou nty official papers, in which all the proceedings of 
thp county board of ,mpervisors "" "" • shall be published 
at the expense of the county dnring the ensuing y ear. '' 

'I'h e first scrtion to whfrh y ou r ef er provides: 
"At the firs t meeting of t he board of supervisors h eld after 

such statement i,s received by the county auditor it shall cause 
such st,atemrnt 1o be entered in its minute book, and make 
and enter therein an order stati n g the length of the lines and 
the asse.ssed value of th e propP-rty of each of said companies 
situated in each city, town, township, or les.r,er taxing district 
in its county, as fixed by the executive council, which shall 
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constitute the taxable value of said property for taxing pur­

poi;:es. '' 
Our E<Upreme court has said: 

"The proceedings of the board are its official acts, resolu­
tions and orders upon the various matters which come be-

fore it.'' 
Jfaisldl vs. Howard Co., 58 Iowa, 378. 

The second section to which you refer makes a similar provision 
as to the orde'r to be entered by the board. 

It would seem to me that both of these orders are clearly pr?­
ceeding8 of the board, within the meaning of the term as used m 
eode supplement. section 441, and hence, it would ~oll~w that t~ey 
should be published in i,ome form. However, I am m~lmed to thm~ 
tha.t it would not; be necessary to publish the matter m full, and it 
may be that the same could be abstracted in such a way as to co_m­
ply with the law and yet make the publication much less expens1Ve 

to the county. 
I am enclosing you copy of an opinion heretofore rendered the 

county attorney of Madison county covering similar questions. 

In view of the following provision found in both code supple­
ment sections 1330-c and 1346-g: "The county auditor shall im­
mediately thereafter transmit a copy of said order' to the councils 
of cities, or towns, and to the trustees of each township iri the 
county," it would seem that there is no real necessity for the publi­
cation of such matters, as all parties in interest are provided with a 
copy, and that these and other matters might well be excepted from 
the r equi rements of publication. But this must be done by the 
legislature and not by unwarranted construction of an existing 
statute. 

Yours truly, 
c. A. ROBilINS, 

Assistant Attorney General. 

FENCES-PAR'rITJON.-Whcn and how made hog tight. 

September 3, 1912. 
MR. FERD DITTMER, 

R. R. No. 1, Stockton, Iowa. 

DEAR Srn: Yours of recent date addressed to the attorney 
general · has been referred to me for reply, 

I 
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You state that six :·ears ago, with,,ut the permi ssion of .'·Lmr 

neighbor you put hog- ,rire on thP partition fr nec ; that 11 o w h e 
has th e field hog tight all around and r cfusL'S to p:1y you fo r t.he 
ol cl wire or put on ne,,·. 

.At the time you put on this old wire h e was not r equi r cll to 11111.ke 
his fi elrls bog tight, hut under the n e"· l:rn· , chapt er 138 of th e n.cts 
of the thirty-third general assembly, " ·hit:h ,,·eu t in to effect July 4, 
1909, it was provided: ' ' that all partition fences may be made 
tigM by the pa1·ty desiring it, and when bis portion is so completed, 
apcl securely fastene rl to good substantial p osts set firmly in the 
ground, not more than twenty feet apart, the adjoining property 
owner shall construct his portion of t he adjoining fence , in a like 
tight manner, same to be securely fastened to good substantial posts, 
set firmly in the grom'. d not more than twenty feet apart.'' 

It is further provid e<l: 

"Upon the application of either owner, after notice given 
as prescribed in this chapter, the f~nce viewers shall determine 
all controversies arising under this section , including the par­
tition fences made sheep and swine tight.'' 

If your fence complies with this law, then your neighbor would 
be required to make his part comply with the law, either by paying 
you for the wire or by permitting you to r emove it and by substi­
tuting wire of his own , and your remedy would be to call out the 
fence viewers ,vho would probably make an order requiring him to 
pay or substitute wire of his own. 

Yours truly, 
c. A. ROBBINS, 

Assistant, Attorn('IJJ General. 

JuRY.-Verdict of must be unanimous and signed by foreman. 

GEO. C. STILES, Attorney, 
Andrus Bldg., 

Minneapolis, Minn. 

September 3, 1912. 

DEAR Sm: Yours of the 31st ult. addressed to the attorney 
'general has been referred to me for reply. 
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You ask to be advised whether the Jaws of this 1>tate require the 
verdict of a jury in a civil ease to he unanimous. and a!w ask 
to have quot€d the sections of our statute covering the subJect. 

Your inquiry should be answered in the affirm ative, as will ap­
pear from the following sr~etions of the statute: 

"When the case is finally submitted to the jury, they 
may decid e in court 01· retire for deliberation. If they retire, 
they shall be kept together, under charge of an officer until 
they agree upon a verdict or are discharged by the court. Tbi:i 
officer having them under his eharge shall not suffer any com­
munication to be made to them, or make any himself, except to 
ask them if they have agreed upon their verdict, unless by 
order of the court, and he shall not, before their verdict is 
rendered, communicate to any person the state of their delib­
erations or the verdict agreed upon." 

Code section 3711. 

"The verdict must be in writing, signed by a foreman chosen 
by the jnry itself. and , when agreed to, the jury must be con­
clueted into conrt, their names called, and the verdict r endered 
by him and r ead by the clerk to the jury, and the inquiry 
made whether it is their verdict. If any juror disagrees, the 
jury must be sent out again, but if no disagreement ls ex­
pressed, and neither party requires the jury to be polled, the 
verdict is complete, and the jury shall be discharged from 
the case.'' 

Code section 3722. 

"When the verdict is announced, either party may r equire 
the jmy to be polled, which shall be done by the court or clerk, 
asking each jmor if it is his verdict. If any one answers in 
the negative, the jury must be sent out for further delibera­
tion.'' 

Code section 3723. 

However, the parties may agree to arcept the verdict of a ma­
jority, 11>1 will appear by the following section: 

'' The parties, at any time before the final submission, may 
agree to take the verdict of the majority, which agreement, 
being stnted to the .court ·a:ricl entered upon the record , shall 
bind t he partirs, and in such case a verdict, signed by any seven 
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or more and dnl.•, l'Pudered , when r ead and not disapproVf'd 
b~· said majority. shall in every parti cular he as hi11ding as if 
made by a full jnry; or, when both partit'S reqnirc it. a ~trnck 
jury nrny be ordered. whereupon eighteen jurors shall be called 
into the box. and th e plaintiff first , aud then the d efondaut, 
shall strike out o.ne juror in turn until each has struck six, and 
t he remaining six shall try the case." 

Code section 3699. 
Yours truly, 

c. A. ROBBINS, 

Assistant, Att01~ney Gen.eral. 

INSURANCE.-Banks are not authorized to write insurance. 

MR. HENRY DRESI,ER, 
September 5, 1912. 

Silver City, Iowa. 

DEAR Sm: Yours of the 30th ult. addressed to the attorney 
general has been referred to me for reply. 

Your question is, "Is it permissible under our statute for state 
bank to write fire insurance and advertise that fact.'' 

This question should be answered in the negative. The writing of 
insurance is not within the powers of a state bank. However there 
is no objection to employes of the bank acting as agent f~r the 
insurance compauy but the bank itself is not permitted to assume 
any obligations whatever in connection therewith. 

Yours truly, 
C. A. ROBBINS, 

Assistant Attorney General. 

LOAN AND 'I'RUST CoMPANIES.-,--Not authorized to receive savings 
deposits. 

HON. J0HN L . BLEAKLY, 

Auditor of Sf.~t~: .. 
State House. 

\ . '.! ... ,,. , . - ' r 

' " 

1 

: September 10, 1912. 

DEAR Sm: Yonrs of the 27th ultimo enclosing a letter of Mr. 
James F. Toy, addressed to the attorney general, has been referred·. 
to me for reply. Your first question is: 
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" \Yill you please give me your opinion as to whether or not 
a loan n;1d trust company organi zed under th e laws of. the 
state of Iowa can r eceive savin gs deposi ts or postal savmgs 

deposits." 

'fl · t · s11oulcl be answered in the negative. In corle 11s qucs .1011 

supplement section 1889 it is provided: 

" No eorpor:ition shall engage in the banking business, r e­
ceive dc pooits, and transact the business generally do~e- by 
banks unless it is subject to and organized under the provisions 
of this ti tle, or of the banking laws of the st ate he~etof_or e 
exi sting, except that Joan and trust companies may receive time 
deposits subj ect to t he same limitations as :irP " ~·" · .. 111ay here­
after be prescr ibed for the receiving of deposits by st ate 
banks, and issue drafts on their clepositaries. ' ' 

Your second question is: 

'' Also wh ether a loan and trust company organized under 
the laws' of this state prior to 1886 can , by amending its :irti­
cles of incorporation, do a general banking busine6s. '' 

This quC<"Stion should be answered in the affirmative, as in the lat­
ter part of the same section it is provided : 

"Provide<'I. that loan and trust companies organized under 
the general corporation laws of the state, which were engaged 
in the banking business prior to the first day of January, 1886, 
and have continued therein since said date, may, by the proper 
additions to their articles of incorporation, become state banks 
within the provisions of this title, without incorporating the 
word ' state' in the names of such corporations. " 

And if the loan and trust company, hy complying with this pro­
vision, becomes a state hank, it would have the right to do the 
same kind of banking business as other state banks. 

Yours very truly, 
C. A. RoBBINS, 

Assistant Attorney General. 

REPORT OF ATTORNEY-GENERAL 783 

T OWNSHIP TRUSTEEs.-Power of over highway taxes. 

September 11, 1912. 

EUGENE E. OWEN, 

R. F. D. No. 3, Postville, Iowa. 

DEAR Srn: Yours of the 9th inst. addressed to the attorney 
general has been referred to me for reply. 

Your question is whether or not the trustees of one township 
have any authority to dispose of the highway tax money by turning 
the same over to another township. 

This question should be answered in the negative. 

Your second question is with reference to your remedy. 

The proper officers would probably b.e required to account for this 
money to their own home township the same as though it had not 
been tnrned over. It is also possible that you might have some 
remedy 'against the trustees or other officers of the other 'township 
wrongfully receiving the money and compel its return to the of­
ficers of the proper townshjp. 

Yours truly, 
c. A. RoBBINS, 

Assistant Attorney General. 

PooL HALLs.-How operated in connection with other business. 

·September 11, 1912. 

l\fR. G. w. DAWSON, 

Rockford, Iowa. 

DEAR Srn: Yours of the 9th inst. a<ldressed to the attorney gen­
eral has been referred to me for reply. 

Your question has reference to the character of a partition to be 
maintained between a pool room and a barber shop or store where 
both are maintained in the same room or building. 

If minors are entirely excluded from both then 'no partition 
would be required. Otherwise a substantial partition shutting off· 
all view of the pool room from the barber shop or store should. 
be maintained. If it i s desired that light be admitted through this, 
partition I can see no objection to the upper portion of the same, 
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being const rnr.tecl of frosted or ground glass whi ch would admit 
light and yet obstruct the view. 

lNTox1cATING i,1Qt10Rs.~De6ned. 

l\'lEssus. GouLn & BANCHOFT C,o., 

Yours truly, 
C. A. ROBBINS, 

Assistant Attorney General. 

September 11, 1912. 

131 State Street, Boston, Mass. 

_lGE.t,'l'LEMEN : 1 ours of the 7th inst addressed to the secretary 
,o'f ·.gta.te has been referred to this department for reply. 

'.Yr0u call attention to the fact that you are importing an English 
,non-mcoholic non-intoxicating ale and stout containing .63% alcohol, 
,and ·aiik to be inform·ea as to the proper ·party to whom you might 
:stibniit :sample fot· an analytical report from our state in order that 
:you niight assure _youl'.selves and your customers th.at they con­
:form tr the reqnirements for sale as a temperance beverage with­
out conflicting with any existing liquor laws. 

Our &tatute prohibits the sale of intoxicating liquors a,s ,a1 bev­
~rage, 11nd further provides that intoxicating li quors, as used here-
1~, shall be constr~rnd to mean alcohol, wine, beer and spirituous, 
Vinous and malt liquors and all other intoxicating liquors what-

. -ever, aud ip. constr~1ing this statute our supreme court has stated: 

"Alcohol is therefore an intoxicating liquor reaardless of 
.. the fact U1at the quantity drank at any one time "would not 
have that efl'eet. It is immaterial, in a statutory sense what 

-eff~ct a~eohol may have on_ the human system; it is an int~xi-
. ,cah~gh~uor. However much it may be diluted it must remain 

·an rntoxir:an_t when used as a beverage. That is to say, the 
statute provides that alcohol is an intoxicant whenever and 
h~wever use~ ,a~ a l;>~~erage; an<l no ma.t.ter how it may be 
diluted or disgmsed, it so remains, simply because the statute 
so declar~. The liquor in question contained alcohol, and 
tlier.efore it, as a matter of law, was intoxicating." 

State · vi Intoxicating Liquors, 76 Iowa, 245_ 

. I 
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Hf'n(·e- . it follows that if tht> article wht(' h yon propose to sell in 
this shtte for use as a hen•rage rontains any aleoho1 wliatever it 
may not lawfully be sold in this state. 

Yours truly, 
C. A. RmmrNs. 

A.ssislant A.t-t orney General. 

lKCOMPATIBLE OPFICES.-What are. 
September 11, 1912. 

MR. L. OLIVER, 

Gilbert Station, Iowa. 

DE,\R Sm: Yours of the 10th inst. addressed to the attorney 
,general ha1; been referred to Irie for 'reply. 

Your question briefly stated is whether or not two elective offiees 
1~ay be held at the same time by the same person, that is, justice 
.of the peace, assessor and school president, any two or all of them. 

. . I do- ll'Ot ·know of any holding to t.he e ffect that the fa,ct that the 
,offices ·are elective would prevent their being held by one person 
.at the same time. The rule is that one person may hold more 
than one office unless there is some incornpa.tibility in the duties 
of the s.everal offices. I know of no incompatibility which wol1,ld 
exist with reference to the offiees mentioned. 

You .inquire if there has been a decision of the court coverin~ 
t.his point . 

The only recent deeision is the one holding that the office of 
:mayor and justice of the peace cannot be held at the same time ·by 
the same person. I am enclosing you copy of the opinion. · 

ELECTJONs.-Bribery at defined. 

MR. J. s. BUTTNER, 

Rockwell City, Iowa. 

Yours truly, 
C. A. ROBBINS, 

Ass·istant Attorney General. 

September 12, 1912. 

DEAR Srn: Yours of the 7th instant addre.ssed to the attorney 
~ener!tl has been referred to me for reply. 

liO 
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You inquire whether or not it would be in violation of our elec­
tion law +'or a candidate to hand to the voters of his district a 
card bearing his announcement on one side and a political map 
or chart, sample' of which you enclose, printed upon the other. 

Code section 4914 provides: 

"Any J)€rS-On offering or giving a bribe to any elector for the 
purpose of influencing his vote at any election authorized 
by law, or any elector entitled to vote at such election receiv­
ing sueh bribe, shall be fined not exceeding five hundred dol­
lars, or imprisoned in the county jail not .exceeding one year, 
or both . " 

Code supplement section 1087-a33 provides: 

'' Any per.son offering or giving a bribe, either in money or 
other consideration, to any elector for the 'f)'llrpose of influenc­
ing his vote at a primary election, or any elector entitled t.o 
vote at such primary <'lection receiving and accepting such 
bribe, • • • shall be deemed guilty of a misr1Prneanor, and 
upon conviction, shall be fined not less than one hundred dol­
lars, nor mo~e. than five hundred dollars, or be imprisoned it! 
the county Jail not less than thirty days nor more than six 
months.'' 

I am ce1·tain thrre could be no offense by the mere delivery of 
the announcement ca.rel, but _if_the political map or chart is a thing 
of value (and the fact that 1t is copyrighted would indicate that it 
ha~ some_ value) and is given to the voter for the purpose of inftu­
enc1~g h_1s vote. as specified in the sections cited, I am inclined 
to tlnnk It ~ould be a violation of these provisions. WJiether or not 
the card with !he chart thereon would be such a thing of value is 
a questi?n wluch I would not undertake to determine. If it IS 

not a tlung of value, then there would be no violation. 

Yours very truly, 

C. A. ROBBINS, 

Assistant Attorney General,. 
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SuPEm:-;TE~DE~T 1)F Puiu<' I~s THF c T1 11 :-- - E~Pr-: s.- i;:s nF DF.l'CTY .­

The deputy state s11perintendP11t i s Pntitl cd t o his actual traY­
eling expem L'S ,1·b eu acting for stat e s1qw ri11t ,, 11de nt. 

Scpte mher 1:2, 1912. 
1-loK. a\. ::\L DEYOE. 

Sup't of Public J11slrn cfio·11. 

Srn: Yours of the 1 lth instant addressed lo the attorney gen­
eral has been r i!ferre<l to m e for r eply. 

Your question , as stated by you, is as foll ows: 

"In case of the inability of the superintendent of public 
instruction to fu lfill an appointment. ·and he should send his 
deputy as a substitt1te. would the law authorize the payment 
of the traveling expenses of the deputy in accordance with 
sections 26.21 and 2627 ?'' 

The first section to which you r efer providrs: 

'' The superintendent of public instruction shall ha Ye an 
office in the capitol. '"' * * He may appoint a deputy who 
shtall qualify in like manner as his principal , a.nd who, in the 
the absence or inahility of the superintendent, shall perform 
his duties.'' 

Code supplement section 2627 provides for the salary of the su­
perintendent of public instruction and the salary of his deputy, to 
be paid monthly, and further provides: 

"In arld1tion thereto, the state superintendent shall receive 
thrNJ hundred dollars ($300.00) annually, or so much thereof 
as may be ner.essa.ry to pay actual traveling expenses incurred 
in the performance of offi.cial duties.'' 

The general policy of the law is to permit the deputy to per­
form any duty which his principal migh t perform in the absence 
of restrict.ions to the contrary, and in my judgment, the three 
hundred dollars which the state superintendent is entitled to re­
ceive annually to pay traveling expenses would be available for 
the purpose of paying the actual traveling expenses incurred in 
the performance of official duties by either th,e superintendent of 
public instruction or his deputy. It follows that your inquiry 
should be answered in the affirmative. 

Yours very truly, 
c .. A. RoBBINS, 

Assistant Attorney General. 
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PUBLIC o~'FICER.- Ralary of- Ceases with his death. 

HON. Jo11N L. BLEAKLY, A1lditor, 
State House. 

September 12, HJ12. 

DEAit Srn: With reference to the question suggested by the 
corresponclenc:c which has t aken place between A. :'.\I. Fellows, 
administrator llf th(· estate of the late Judge L. E. Fellows, and 
your office, with refe renre to the right of his estate to recover 
salary for that portion of the month of July following his death 
will say that under our statute sa lary of judges of the district court 
is a yearly salary and it is only for convenience that the salary is 
payable a1 stated intervals, and unless the salary were terminated 
immediately upon the death of the incumbent there would be no 
greater reason why he should not draw the salary for the remainder 
of the entire year as well as for the remainder of the current 
month. 'rhe appointment of a Ruccessor might have been made 
at once and the compensation of the successor would start im­
mediatPly upon his qua I ifying, and if tlJe estate of the deceased 
is entitl ed to draw salary for any period of t ime after his death 
the state would he liable for a double salary during that portion 
of the time after the appointment of the incumbent which it is 
r:laimcd the deceased is also entitled to recover salary for. It seems 
to me that no one would contend that such a result might follow. 

It is well seHl ed that a vacancy in the office occurs upon the 
death of the inwmbent. (2~i Cyc., 517.) I am therefore of the 
opinion that the estate is only entitled to salary for that portion 
of the ye1u· during which Judge Pellows lived and performed the 
duti es of the office. 

Yours truly, 
C. A. ROBBINS, 

Assistant Attorney General. 

AuTO!',fOBH,ES.--Where required to be r egistered to use part of the 
time in this state Hud part in another. 

E. M. SABIN, County Att,wney, 
Northwood, Iowa. 

September 13, 1912. 

DEAR Sm: Yours of the 5th inst. addressed 
general hos been referred to me for reply. 

to the attorney 

r 
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You c.a ll :cittention to th e fact that Y. l'. 1;nJli ,·kson. n r esident 
of your town. O\•.- ns fo m· automobiles a1Hl 01wrah•s a land oi1i<-,• ·in 
Kort:hwood . also one in s\lbert Lea. -:\ fimH'Sotn . and that. the four 
machines are us r.<l interclrnn_!!t'ably in t hese otlie('s-, a 1H1 thnt ouly 
one of said nrn<·hin es i,: licensed in Iowa. tlw oth,, 1· tln·ee in ::\Iinue­
sota, and you ask the op injon of this department as to whether 
he can be r equired to seeure an Iowa license for any or all of these 
machines. 

Section 3 of chapter 72 of th e acts of the thirty-fourth general 
assembly provides: 

'' Every owner of a motor vehicle which shall be operated or 
driven upon the public highways of th·is state shall , except 
as herein otherwist> expressly provided, cause to be filed in the 
office of the secretary of state, a verified application for r egis­
tration on a blank to be furnished by the secretary of state 
for that purpose,'' etc. 

Section 17 of the same chapter provides: 

"The provisions of the foregoing sections relative to the 
registration and display of regjstratjon numbers shall not apply 
to .a motor vehicle owned by a non-res·ident of this state • "" 
• provided that the owner himself shall have complied with 
the provisions of the law of the foreign country, state, t erri­
tory or federal district of his residence relative to the regis­
tration of motor vehicles.'' 

In view of these provisions I am of the opinion that inasmuch 
as the party is a r esident of this state that all of the machines 
should be r egistered in this state. It is only ma,chines owned by 
non-residents of the state that are entitled to the exemption pro­
vided for in section 17. 

Yours tntly, 
c. A. ROBBINS, 

Assist amt At toniey General. 

PRIMARY EI,ECTIONS.--Political party defined.-Norninations by 
petition.-When and how made. 

September 18, 1912. 
MR. FRED A. NILES, 

Cedar Rapids, Iowa. 

DK\R Srn: Yours of the 15th ult. addressed to the attorney 
general has been referred to me for r eply. 
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Your iJlf1 uiry hrie fl .v r,.-tated is with re ference to the proper 
mcthoJ o( mnking nominations fo r congress on th e National Pro· 
gress i\'c pn l't,V lick ·t. 

Inasmu ch us no votes were cast for this party at the last general 
elec ti ou it is not a po litica l pa1·ty within th e m :rn ing of the primary 
law and that law docs not a. pply, and in my judgm ent the proper 
meth od of making nomi nati on for th C' office of r pre entative in 
congres;s is by p tition in acco rdance with the provisjons of code 
section 11 00, which provides: 

11 
~ o rn inations fo r candidates for state offi ces may also be 

made by nomination pa per or papers signed by not less than 
500 qual ifi ed voters of the sta te; fo r county. district or otlwr 
clil'isio11., 11ot less tfurm a cou.nty, by sncl1 paper or papers 
sigued b_v not less than 25 qna li fied ,·otcrs, residents of such 
county. district or divisi on. • Each elector so petition­
in g- sh all add to his signature his place of res ide nce and post· 
office add ress. '·' 

This petition should be filed as directed by code s ction 1104 
which reci tes : 

"Certifica tes of nomination and nomination papers of can­
didates fo r state, congrcs11i o11al, .iudicial and legislative offices 
shnll be fil ed with th e secretary of state not more than sixty, 
no,· less than tl1i rty cl ays • • • before th e day fixed by 
law for the holding of the election." 

Hence it follows tha t in yonr case you should have a petition 
signed by at least twenty-five qualified voters, residents of your 
congressional dist rict n.nd file said pet ition ";u, the s,ecret:ary of 
stale not less than thirty days prior to the election day. 

Yours truly, 
c. A . ROBBINS, 

Assista,nt Attorney G1meral. 

SosooLs.-Taxes--When to he le,,ied. 
September 18, 1912. 

J . FOSTER, Secretary, 
New Sharon, Iowa. 

DEAR S1R: Yours of the 16th inst. addreeaed to the attorney 
g<lneral bas been referred to me for r eply. 
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Your question is: 

" Would a s boo[ of a sehool township be justified in levy­
ing tax nncl er section 2806 of the school Jaw aft.er the 3d )Ion­
day in August or would the secretory be compelled to certify 
it '' 

Both branches of this question shou ld be answered in the negative. 

This section proYides: 

"No tax shall be estimated by the board after the third Mon-
day in August in each year." 

And our supreme court, in the case of Sta11dard Coal Co. tJS. Inde­
pen<knt District of .411gus, 73 Iowa, 304, held that a tax levied 
by the sehool district af ter the date fixed in a similar statute was 
void and its collection was properly restrained by injunction . 

Yours truly, 
c. A . R OBBINS, 

Assista,,1t A tto,-.rny G1meral. 

CITIES AND TowNs.-Rigbt of telephone company to use of streets 
and alleys. 

E. E. BE.>;DER, Ma yor, 
Spencer, IowR. 

September 19, 1912. 

DEAR SIR: Yonr letter of August 21st addressed to the attorney 
general bas been referred to me for investigation nnd reply. 

You submj t an opinion of City Soli citor Buck benring upon the 
question of th e rights of Spencer telephone companies to use the 
streets and alleys for the purpose of operating their telephone ex­
change system. and ask for th e opinion of this clepru1ment as to 
whether or not the opin iou of the city soli citor is correct. 

In my judgment I he eonclusion reached by the city soli itor is 
the correct one, ancl in add ition to the authoriti es to which he calls 
attention I would ca ll your attention to code section 2158 which 
authorizes ' 1 any pC' rson or firm: or any corporation organized for 
such purpose within or wi thout the state to construct a telephone 
or tcle<rraph line nlong tlt e public roads of the s1.ate." Also to 
code secti ons 775 and 776, aud to tb e decision of our supreme 
court in the case of Ea., t Boyer T elepl1 m1 e Co. vs. l11corporat ed 
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To wn ,,f Vail _, 1·epo rkd in 129 ::,.;-ortlrn·estern R.eporter, page 298, 
where in i t is sa id on page 300 : 

' '~\ I though the eases a hove referred to wer e decided since 
th e ta kin g cffPct of the present code, in nei ther of them is 
Uw1·, · a11y r c:fe r ,irn·e to sections 773 and 7713, above quoted, 
pl· rh aps fol' th,• rt·ason that th e defendant in each casl~ was 
r rly in g- nn :-;r ,111 P grant •rr anthority anteda ting the pre-sent code 
in whieh th r· provis irn1 in sec- tio11 77(i first appeared. Th e ques­
tion i,; throrcfn re presPntecl 11ow fo r the first t im e wh ether sec­
t ion 771> is so far in ,·.ons isiten t wit.h and m far controls t he 
interprPtat irm of sec tion 2158 that we must now hold a fran-. 
chise gra11tecl by vr,tf! of the· p<'opl e of th e eity or town to be 
eHs,~nt i.i l to !lie rig-ht of a telephone company to construct its. 
li m,s in 1he strePts and alleys." 

And 011 pagr :JOl : 

"If <:iti<·s :mcl tow ns have, as to the use of their streets for 
t elephone li nes, power to regulate only under section 775, as 
C(JllSt.nwd in <'.1mnectio11 with sect ion 21i>8, wi th the provision 
in se<•1ion 77G t lifl t no fr nnehisc ,.,hall be granted by any city 
or to1r11 for t he nsc of its streets in t he coustruct ion aud main­
tenarn·e of 'te l.egraph, cl istrid telegniph, telephone, street rail­
w,fly, nnd ot.l1er Plectric wires and poles and other supports 
thcireof'. th en ther1: iK as to telephone l ines no occasion for the 
gra nting of 11 frn11 chisr, ·nnd t he requirement t hart no fran­
chise shall 1,c g-rm1ted rxccpt on vote of the people does not 
app ly to te lcphorw lines." 

'l'he effrct of th is deei!,;ion is to hol d that streets and alleys of a 
town arc 1·01Hls " ·ithin th e meaning of code section 2158, ·find that 
such cornpaui es ar(• not required to have any frauchise because 
thl'y lil'l' 11utJ11wiz1'd hy sec tion 2Fi8 to make nse of the streets a.nd 
all eys in t. li c c,mst1·11 ction nncl maintenance of their lines. 

'l'h is di'pa 1tm(•nt docs not wish to lw undc!'stood as approving 
tho .iustrw,s of tlw lnw nnrlcr whif·h thrse deeisions were rendered 
but in vi ew of th e dec isions with t he law as it now stands we 
have 110 criticism ng11 inst the opi nion of Solicitor Buck. 

I 11 u1 enclosing a copy of this opinion to City Solicitor Buck, 
and r et urn herewith his opinion. 

Yours tmly, 

C. A. ROBBINS, 

Assisfont Attorney General. 

I 

i. 

' 
I 
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ScuooLs.-\Ylwn p11pil eligibl e to high ~i· h onl in , ,t l1 v1· Ll i;stl'id. at. 

expell se of h onw distriet. 

:\IR. 'l'. T. :\IcD.\XJF.r.. 
R. F. D. :\o. 2. l)a,·is (.'it.,·. luwa. 

DK\R Sm: Yon rs of tli l' l~ th i11~t. add1·, ,,, ,.L· d tn thL· attorn ey 

general hi.s b0en r eferred to me for rt'Jl ly. 

Yonr qnestio11 briefly st.i te cl is ,,·hetl1 er or not 11 pupil mny nt:t encl 
a.. high srlwol iu a district other than his own and r equire the, home 
district to pay his t uition whrn i1e has not complet ed the work of 
the 9th and 10th grades which is proYided for in his home dis­
trict. 

. In my j udgment this question should he answer ed in the llega.tive, 
that is he could not take at the expense of his own district the 
same work which his own district provid es. However , if li e should 
:pass a satii,;factory examination coYering the work of the 9th and 
JOth grades he migl1t t ake in the other district at the expense of 
his home district the work of the lltb and 12th grades. 

Yours truly, 
C. A. ROBBINS, 

Assistant Attorney G cncra,l. 

APPREHENSION OF CRIMINALS-REWARD.-\¥her e a p erson captures 
a criminal who is tried and acqnittecl on the ground of in­
sanity the per:;;on ca pturing is entitled to t he r eward. 

Septem her 21, Hl12. 
HON. B. F. CARROLL, 

· Govwnor of Iowa. 

DEAR GOVERNOR: Where a building has been blown up or other­
wise in ju red by the unlawful use of dynamite. and there is offered 
'by the &1:.ate "A r eward of t,wo hundred fifty doll a.rs f01· the apprc­
'hension of the g11.ilty person or perso·u.s, whoever th ey may be, and 
for hi.~ or their- dcl-ir<'1·y to the proper autlwritics to be d ealt wi'.th 
according to lau:; the payment of said reward being cont·(ngent 
ypon th e <;o-nv-iction of the person or person»'; ' ' and where the-re­
after a person is apprehended , indicted an d p laced on trial for 
'the offense, and it. is fully shown that he committed the act com­
plained of but is acquitted of the crime because foun d by the jury 
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to be insane at the time of the commission of the act; your ques­
tion is, wheth er the person who, ar:t ing upon said offer of reward, 
apprehc·ncl cd the defendant and ueliwred him to the proper author­
ities is entitled to t he r eward offered, and whether the state is 
justifiecl i!l paying th e sam e. 

Code section 62 provides : 

"Whenever the governor is sa ti~fied that a crime has been 
committed \\'ithin the state, punishable by death or imprison­
ment in t il e penitentiary for a term of t en years or more, and 
thnt the person charged therewith has not been arrested or 
has escaped fwm arrest, he may, in his discretion, offer a re­
ward not exceedi ng fiv e hundred dollars ,for the arrest MU1 
dclh:ery to the propei· anthorities of the person so · charged, 
which reward, upon the certificate of the governor that the 
same has been E.'a rned , shall be audi ted and paid by the state." 

It will he observed that the thing for ·which this statute author­
izes the offering of a reward is "the arrest and delivery to the 
proper authorities " and not the conviction of the person charged. 

The offer as made makes the reward zmyablc after convict-ion, but 
this was doubtless not for the purpose of imposing upon the per­
son seeking the reward , the additional burden of securing the con­
viction, but rather for the purpose of ascerta ining whether the 
person who rommitted the act had been apprehended and de­
livered . The reward was not offered for the apprehension of a 
known person, but for an unknown person, and hence there would 
be no better way of knowing that the real offender had been ap­
prehended than by requiring conviction. 

In Stone vs. Dysert, 20 Kansas, 123, it was held that when a 
prisoner in Montgomery county was transferred to Franklin county 
for safe keeping, and while there escaped, and the sheriff of the 
latter county offered a reward for the arrest and delivery of the 
prisorier to him at Independence, Kansas, that plaintiffs were en­
titl ed to the reward although they delivered the prisoner to the 
sheriff of Montgomery county, for they had substantially complied 
with the offer. 

In Jlfoslf'y i ,s. Stone, 108 Ky., 492, it was held that: 

"Plni11tiff is entitled to a reward offered by the Governor 
for the. arrest. of a fu gitive and his delivery to the jailer, 
tl:ongh m makmg the arrest he wo11nded the fugitive so that he 
died before he could be delivered to the jailer." 
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Til e court saying: 

"It is usmllly a Li horit1ns ad t l) fi nd . nnd n ha zard,,ns nue 
to a.pprel1 encl. a fn)!it iYl' . lkre t li ·.· npp,·lLrnt h,Hl p,·rt'11rn 1cd 
both. and, except fo r th,· cl ,,at h n.f l'li1rk. he ,Hmld hnY ,' cnm­
pli (·d 1Yith the GoYernor's nlfr.r nu·,wdin)l.· t,i' 1 11,· ktu·r o f t he 
statute. In our opin ion, lw romplir<1 -s11hst:111ti,1!J~- \\·ith t he 
Governor's pror·larnation .111c1 tlw s: ,1 t n te. H11,·i11g dnn c· this , 
tlie reward offe red has bee n earned. In StC/Jh( 11s 1·s. l3rooks, 
2 Dush, 140, t he court had under considera tion a statnte sub­
stantially the sam e as the presrnt one, nnd in discu&Sing the 
question as to whether the reward had been Nl rn cd h:v the 
party who :1rreste<1 the fugiti,·e. said: 'Vire think a fair and 
libera l construction of the statute is especiall y required by the 
benefi cial objects of it s e1rnc,tmeut , and that generally a sub­
stantial compliance ·with its requirements in appreh ending a 
fugitive criminal and ln·inf!ing him to justice should entitle 
the party r endering this important and often dangerous serv­
ice to the reward offered by the Governor in accordance with 
law.''' 

In Hask ell vs. Davidson, 91 l\fe., 488, it was held: 

'' An offer of a reward for 'the arrest and conviction' of an 
unknown perpetrator of a crime cannot be taken literally, but 
the conditions thereof are substantially performed by a per­
son who obtains posses.-<;ion of facts neces1:,ary to sec~1r e ·h1is ar­
rest and conviction and gives them to some proper person in­
terested, although he does not himself make the arrest, but this 
and the prosecution are made by the proper officers.'' 

The court saying: 

'' An offer of reward is a proposal. The party making it 
may insert his own terms, and no person can become entitled 
to the reward ·without a performance of all the terms con­
tainoe,d in the proposal. But such p.erformance need not be 
a literal comphanre with 1:he terms of the off.er. It is suf­
fici ent if the party claiming the reward has substantially per­
formed the servier required by the proposal.'' 

In Williams vs. U. S., 12 Ct. Cl., 192, where the conviction was 
prevented by the district attorney, after a verdict of guilty, moving 
the court to suspend judgment of conviction, it was held that plain­
tiff had snbstantially complied with the offer and was entitled to 
the reward. 
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Jn ,'!m i!/, 1·.~. r , 011; 11 (' 111111/y, l t-.~ ) lo., :Jt)]. ii, "·as held : 

" ;\ r cwa1·d offe reJ by a. t:O u1 1ly fu r th e a rres t aacl conviction 
o[ a ffllon is t' fl r ned by 11 n cst i11 g and d e\in:r ing him to t he 
pl'ope 1· uf'fict·rs. JllHl ,1 tt end ing as 1.1 wilness at 1he tria l, whi ch 
r t:sulls in n conv iction. a lthou1!h t he prosecutiou is by t he 
coun ty officers. ,rnd not by t he r bti rnunt. 1c/,n·e the authority 
too/Tr: ,· t/i r rrH·orrl {" l fon.tcd l n arres t and a1.1prclt e11sion." 

The st:"1tut e in that cnse r c-q ui rerl con ,·ictio11 befor e pay ment and 
r ead as fo ll \I'S: 

" ' 'V hcrn: ,·e1· the ('011 nty court of nny coun ty in t his stnte, 
or any two j1 1d~es thereof in vn cntio 1.1 1 sha ll be satisfi ed that 
;.1ny fc lo11 .v has bet•n r·o mrnitted in sai tl county, such cou r t or 
judges mny. nt th eir cl isC' r tion, offer a s tnn d in2" r eward of not 
ex<.>C> rli ng $.lOO for the npp rehens ion find :1rre~f. of the p rson 
or persons committing the ~nm e, whi ch rewnrd shall be paid 
out of the rouaty treasury i b11t in no instn nce shall nuy re­
wa rel be pa.id to any person who may be ent itled 
the reto until finn l co11 vic t ion of th e d efendnot. ' ' ' 

And th e cou r t said: 
11 S t11rting nut wi th t he assumptions ( 1) thnt the county 

cou r t had no power to offer n rewa rd for the arrest and con­
vi ction of a fe lon , except snch ns m ay be found in the statute 
(24 Am. & Eng. Enc. Law, pp. 944, 945) . and t hat (2 ) s uch 
cou n ty court had no power to go beyond and en la rge the 
te rms of t he st atute in an offer of a r eward for t he arrest of 
one committing n felony , it wi ll be seen that the sta tute is a 
warrant of author ity to the county court · t o offer a cerutin 
k ind of n r·cwnrcl , to-wit. a r eward ' for the apprehension and 

nrrcst of the pers on or persons commi tt ing the ~~me ; ' • • • 
It will be seen. furl.h e r , the su1tute does n ot contemplate that 
the p1trty apprehendin g or arresting a f elon had the duty 
r esting on hi s shoulclc1-s of not only turning the crimin al over · 
to the la w. hut also o f con victing him . The duty of con­
viction, aft er the f e lon is produced, is left by the statute where 
r ea son and lRw place it, in so fnr as a county r eward is con­
cerned; thnt is to SIIY, upon the prop r officers, in the proper 
court , and wiU1 the proper instrumentalities all under the 
wise saiegnards of the law." 

In view of these authorities and in ,,iew of Uie fact that con­
viction would undoubtedly hav followed bu t for the fac t that the 
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d e l't;nd ant wn!i- found to lw inAAne. r nm of th(' ori 11iM1 th11t the 
perso11 who c1pprl·hendrd nn I dr l in •reJ him lrns -. 1il1stn11t i,dl,r eo 111 -
p li t:' d witl1 t lie te rm~ of lhe stnt nt, · nlHI 1>t-l't•r nnd th Rt t he 1·cward 
has been ea r ned Hnd shoulU he p ni cl. 

l ours ,·e ry truly . 
«.,; , .\ . B OBUJX .• 

.-l s . .:istaut A tlon1cy r, ,i cral. 

B o Mrn OP ScPt::Hv 1so1ls-CoKVEYAKCE OF lh:,, L E s-rATE.-Boa.rd of 

s11 1~ n ·iso1-:-: hns 110 11 u thority to convr,v pro pc1·ty he.Id b~r t,h. 

coun ty as n poor fa n11. 

0 . W. W!'ru ,-,,. C'o1rnty Al lor11 ey , 
Gr een field . Iowa. 

September 21, 1912. 

DE.\R Sm: [n response to your request hy telephone. I have in­
vest.ignted to some extent the question which yo u propnnnd , nam ely, 
wh eth er 0 1.· not the hourd of supervisors of n cou n ty lrnve authority 
to C."{) n,·ey renJ estate own ed by the coun ty nutl wh ich lrns he r to­
fore been used as a coun ty fa rm fo r the su pport of the poor o f 
the countr, where t he purpose of the count~· is to acqu ire another 
farm fo r sul'h pu rpose and wher e the one now owned is no longer 
d es ired for th a t purpose. 

Parngmp h 9 of section 4.22 authorizes the bonrd " to purch11Se for 
t he use of t he connt.v a ny r oo l estate necessary for the er ec,-tion, of 
buil t.l ings fo r eonnty purposes, to r emove th e s ite of or desig na te 
JI new site fo r fill~' county buildings r equir ed to be at the county 
seat. " 

Subd ivisi on 20 of the same sect ion au thorizes the board "to 
purch ase for t he use of the connty nny real 0900.t nooessnry for 
the erection of bui ldings fo r the support of ,the poor of tho county 
and for a. form to be usod in conn ection t here with ." 

S ubdi vision 3 author izes t he board to make su ·h orders con­
cerning th e corporate property of the county as it may d eem ex­

p ed ien t. 

I find nowher e in the law express authori ty to sell or convey 
rea l estate. Our s,1preme court has held t hat inasmueh as the 
power ha, been !liven to t he eo unty t o hold property that it has 
the power to make nil contracts necessary for t he protection and 
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perfection of its titl e to such property, and th at a •'ontrart by the 
county t o give an agent a portion of its interest in the s1rnmp lands 
in compensation for procnri11g the allowance of the same by the 

government was valid. 

Allen i·s. c ~rro Gordo Uo., 34 Iowa , 540: 

Page Comity i·s . • tmerican Emigrant Co. , 41 Ia ., 115. 

In th e 1.:ase of Jlarrison ·l's . l'alo Alto Co1111ty. th e county had 
made a warrant y deed and the question arose as to 1Vhether or not 
it was liabl e on the covenants of warrru1ty, and in passing thereon, 

th e supreme court said : 

"But there is no statute giving it power to execute a deed 
with covcrnmts of wn1Tanty. If it hacl such authority, it is 
in virtu e of its implied power. Such po\\·er is not necessary 
to make the conveyance available. Xor is it essential to the 
purposes and objects of the corporation. A conveyance or 
assuran ce is good am1 perfect without either a warranty or a 
personal covenant. And , as the powers granted to or implied 
of a municipal corporation are only such as are necessary to 
make those expressly granted availahle, it ~eems quite clear 
that it has no aut hority to execute a deed with covenants of 
warranty.'' 

In the cnse of P·indla i·s. C-i'.ty and. County of San Francisco, 
13 Cal., 534, it was held that a town was authorized to make a cone 
veyancc of its Janel, but wns not bound by the covenants contained 
in a deed whirh it had conveyed, when in fact the land belonged 
to a stranger. 

Under these authorities l am of the opinion that the board of 
supervisors would have the right to make a conveyance under the 
facts and circumstances sb1ted by you. 

You also inquire whether a tax can he imposed upon moneys 
a'nd credits in addition to the five mill tax provided for by section 
1 of chapter 63 of the acts of the thirty-fourth g,eneral assembly. 

Aft.er mnking provision for this five mill tax, the statute re­
cit~s: 

'' The millage tax here provided for shall be in lieu of all 
other taxes upon moneys and credits and shall be levied by 
the board of supervisors, placed upon the tax list and col­
le<'ted by the county treasurer, and the amount collected in the 
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varions tnxing distri cts of the strrtr shnll lw di.-id,, d hetween 
the Yarions funds npon the sam e pro rat"a. hasi>: as other tnxt' S 
colleeted in sneh taxing dist rid arc npplwtion ecl. · · 

In vil'W of tllis provision this qnestion mnst hp n11swc red 111 the 
negative. 

Yonr.s very truly, 
C. A. ROBB[~S, 

Assistant Attor,ney General. 

ScHooLs-FuMrGATWN-ExPENSE oF--How PAID. 

MR. A. H. WIEBENER, 

Durant, Iowa. 

September 25, 1912. 

DEAR Sm: Yours dated Sept.ember ''29th,'' addressed to the 
attorney general has been referred to me for reply. 

Your question briefly stated is, whether the school district or 
the county should pay the expense of fumigation of the school 
house where the same was fumigated on account of scarlet fever. 

The law covering this question is found in chapter 156 of the 
acts of the thirty-third general assembly which provides: 

'' All fumigations and disinfections, for the protection of the 
public health shall be done in accorrlance with the regulations 
of :the state board of health and under the directions of rbhe 
local board, which shall direct the attending physician to super­
intend or perform the work. • • • All btills -and ~­
penses incurred in carrying out the provisions of this section 
and establishing, maintaining and raising quarantine and fur­
nishing necessary detention }1ospitals shall be filed with the 
clerk of the local board of health. This board -at its n.ext 
regular meeting or special meeting called for the purpose shall 
examine and audit the same and if found correct, approve and 
certify the same to the county board of supervisors for pay­
ment. If the board of supervisors determine such bill9 pay­
able under the provisions of this act, it shall order the county 
auditor to cl.raw a warrant therefor. The board of supervisors 
shall not be bound by the action of the local board of · health 
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in approvin J! snf'.11 hill hut may jncr ease or d im inish the ,'lame 
as may he just and r easonable." 

Yours truly, 
C. A . ROBBINS, 

.. 
0lssisla11t .1.ltlorn cy General. 

CouNTY S[; PEHJX'l'EXDE~T.- A c:ompetcn t witness in trial before 
]rim. 

'iVM. F. CoNDo:,;r, J tlor111,u, 

:F't. Dollge , Iowa. 

September 2G, 1912. 

DEAR Sin: Your:a. of the 2,:ith inst. addressed to the attorney 
general hns been referred to me for r eply. 

You call attention to the fact tliat. in a certain ma tter for trial 
befo re the county ,mpe t·intendent it is desired to nse the t estimony 
of such ,<;upcrintc·nc1ent, and :,'011 ask the opinion of tl1is drpartment 
as t<) wh ether or not yon have the right to have her testi fy. 

I c:rn see no reason why yon wonld not he entitled to have the 
testimony of the county superi ntendent if she is possessed with 
knowleclg-e of facts material to t.hc question at. issue. By code 
sec tion 4610 it is provided: 

'' 'l'hc judge of the comt is a competent " ·itness for either 
party a.nd may be sworn upon the trial. ' ' 

And as in this case th e connty superintendent is to preside at the 
trial _and net in tl1 e jnclic ial cnpa city I am of the opinion that the 
snmc rul e would npply. 

I think the same rules would apply in court with reference to 
your proposed amendn1ent to the complaint and that a. continuance 
would not necessarily result bnt mig-ht be granted in case some new 
issue is t endered . However, in view o.f the fac t tliat this depart­
ment may be called npon to advise th e state superintendent in the 
event of an appeal to him , we prefer not to give any opinion cover­
ing this or the other matters refe rred to in your letter. 

Yours truly, 
C. A. ROBBINS, 

Assistant Attorney General. 

r 
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ScHOOLs.-Pupils may not he employed where da.n~erous maehinery 
is used. 

:MR. CHARLES W . KLINE, S1iperinte-ndent, 
Waterloo, Iowa . 

Septembe1· '27. 191:2. 

DEAR Srn: I am in receipt of your communication of the 24th 
instant advising that you are planning to allow some of your boys 
to work in shops and factories while attending school, and request­
ing an opinion as to whether under this arrangement a boy who is 
still in school must be sixteen years of age in order to take up 
work of this kind. 

If the employment in the shop or factory will be in line with 
manual or mercantile training which the boy will receive. in school, 
the law ought. to receive a liberal interpretation. I do not believe, 
however, that the mere fact that a boy is in school would tend 
to render the statute relating to the employment of minors in­
operative. 

I direct your attention to section 2477-a of the supplement to 
the code which provides: 

"No person under foiwteen years of age shall be employed 
with or without wages or compensation in any mine, manu­
factm·ing establishment, factory, mill, shop, laundry, slaughter 
house or packing house, or in any store or mer cantile establish­
ment where more than eight persons are employed, or in the 
operation of any freight or passenger elevaJtor." 

Section 2477-h applies to persons sixteen years of age and is as 
follows: 

"No person under sixteen years of age shall be employed at 
any work or occupation by which, by reason of its nature or 
the place of employment, the health of such person may be in­
jured, or his morals depraved, or at any work in which 1Jh.e 
handling or use of gunpowder, dynamite or other like ex­
plosive is required, and no female under sixteen years of age 
shall be employed in any capacity where the duties of such 
employment compel her to remain constantly st,all(}jng, '' 

So far as this section is concerned I do not see that there is -any 
prohibition there which ought not to apply to adult persons; that 
is to say, no one should be required to work in a place which would 

61 
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tend to destroy his health oi- make h im morally depraYed, and 
section 2477-c proYi des : 

11 No person under s ixteen years of age shall be employed at 
any of ,the places or in any of the occupations recited in section 
1 hereof before the hour of six o'clock in the morning or after 
the hour of nine o 'clock in the evening, and if such person is 
employed exceeding fi ve hours of each day, a noon intermission 
of not less than th irty minu tes shall be given between the hours 
of eleven and one o 'clock, an d such person shall not be em­
ployed more than ten hours in. any one day, e, clusive of the 
noon in t~rmission, bu t the provisions of this section shal l not 
apply to persons employed in husking sheds or other places 
conn ected with canning factori es where Yegetahles or graja are 
prepared for canning an d in whi ch no machin ery is operated." 

Again the prohi bi tion tl,ere seems to be entir ely reasonable. 

YourR very truly, 
G EO RGE CossoN, 
Attom ey General. 

BOARD OP SuPERv1soHs- R1~.DucTrON 1N BoA~~ WHE N F~FFE CTIVE. 

S . E . STANmtLD, Co 11nty Attorney, 
Rockwell City, Iowa. · · 

September 28, 1912. 

DEA.R Sm : Yours of the 24th inst . addressed w the attorney 
general has beeu referred to me for investigation and reply. 

You call attent ion to the fact that in August , 1910, the borurd of 
supervisors of )'om· county wHe· petitio11ed to submit to · the legal 
voters at the general election in NoYember of that year -the proposi­
tion to reduce ,Uie number of .supervisors from lk e to tbree and to 
elect the same at large, which proposi tion was declared carried. 

You also 'call attention to the r esolution of your board on Feb­
rullry 9th, by wh ich the coun ty was sought to be divided into 
threie supencisor districts aiid an order w~s made that the supetviBOr 
from district No. 2 should begin his'term of ·office January 1, 19Ia, 
a.nd the supervisors from district& Nos. 1 and 3 should begin their 
terms of office January, 1914 ;,also to the order tlDder-de.te of MBroh 
·26th, 1912, attempting to set. aside· that ·portion of the previous 
order fix ing .Uae terms of variotts supervisors and make in li eu.there-
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of the order that at 1he !':o,·cmber election in 1912 there shoul d bo 
elected one upcrvisor from cl i.s tri<' t ~ o. 2. whnsc term of ofiieo 
shou ld bc~i n J anua ry. 19.ta. and to Lhe fu rther fart that one J . J . 
Cody has be.en nom in ated f rom distr'ic t t\o. 21 nn l on account of 
the fact that you sti ll have four supen ·isors who were eleetcd a.t 
the election in 1010 that a. re0ues hns been ma de upon you to 
cause notice to be served upon the cot1 nty auditor uot to pla.1.:c the 
name of J. J. Cody on th e hall ot to be voted nt the coming ge.ue ral 
election, and you :-1sk to be achi socl HS lo you r duly in Lhc nrn tter. 

The quest ion which you propound j g one not easy of solu tion. 
The matter \\'f!S prPsen ted hy former coun ty attorney Ilunter to 
this department and :IJr. Gosson, 0 11 December 2 . 1910. rendered 
all opin iou f rom which 1 qn ote the followin~ : 

" But since the men havP been duly electe l I am of the 
opiuion tlrnt the cha nge will not take p ince WJli l the terms . 
of two of the members e.xpirc. Thi s position is f urther 
st rengthened by section 4.ln of the code which prov ides : 

"
1 A ny county nrny be rerl istrict d es proYid ed by the three 

preccrli ng sections onC'c in every th ree years Hnd not of tener, 
and nothing hnein cou t11 iacd sha ll be so C' ODst11.1ed as to have 
the effect of I ng t. heni ng or dimfoishi ng the term of office of 
lUJY member of sueh bo11 rcl. 1

" 

By se tion +JO of U1e code it is p rovided : 
1 "rhe bo:ud of supen risors in each county shalt cansis t of 

three pvrsons. except where the number may he·retofore have 
been ot· he,·eaft er he increased in the manner provided by this 
chapter. 11 

The seeLi on· then provides for fL method of increas ing the number 
o.f member~ to five or to seven as may be decided by the electors of 
the county. Hence, it would seem that the law clearly contemplates 
that the boa rd of supervisors shall consist of an odd number of 
members , that is , tltree1 five or seven1 an d it does not seem to con­
template that in any contingency the board might consist of an 
even number or numbers su ch as you would have in your co11Dty 
if the fifth supervisor is not elected at the coming general election. 
'l'he reason for this policy of having the board consist of tbree 
members is not difficul t to discover . Jn · a board consisting of an 
odd number there would always be a majority either iii favor of 
or against an y gi ven proposition which the board ie called upon 
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to consider. \"\'hercns with an even number of supervisors they 
might be ,,q ually div ided upon most or nil propositions and hence 
be unable t.o accomplish their work. Hence we have the sitwition 
where your board of supen~sors undertook to dh•ide the county 
into three superv isor distriets at a time when it had and was 
required to have fiv e supervisors. In my judgment this was beyond 
th eir powe1· . 

Section 41 6 of the code provides: 

" The hoard of aupcn ,isors may nt its regular meeting in 
Janunry in :m.v even numbered year divid e its county by 
townshif)s into a number of supervisor districts correspon.di11-g 
to the nmnher of supervi90rs in such county. " 

As we huve seen the number of supervisors was five and must 
continue to be five until the terms of two supervisors expire at the 

· same time. Hence. the board had no authority to reduce the nwn· 
ber of districts below fiv e at the time th e reduction was made. In 
my judgment the board was without power to fix th e t ime when 
the terms of the various members in the several districts should 
begin or end . This mat ter is fix ed by lnw. 

By section 411 or the code it is provided: 

" At th e general election in the year 1906 there shall be 
elected for a term of two years members of the county board 
of supervisors to succeed those whose terms were extended 
one yrnr by the biennial election amendment at the general 
eleotion in the year 1906, and bi ennia.lly tb.e:reafter there sha.11 
he elected members of the board of supervisors for a term of 
t hree years to succeed those whose terms of office will expire 
on the firs t ilfonday in January follow ing such election ; there 
shaJI also be elected members for a te1,n of thi,ee years to 
succeed those whose terms will expire on the first llfooday in 
January one year later than the aforesaid date. It sha.11 be 
specified on the ballot when each shall begin his term ot 
office.' ' 

Heiice it foll ows tha t if your county bas complied with the law 
the terms of nt least two of your present supervisors will expire 
on January 1. 1914. and if no successors are cboscn in their place 
the board will then be reduced to three. If the terms of more than 
two expire on the first day of January, 1914, then there should be 
elected ,at the election this year a supervisor, or supervieors to 

• 
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sue\.:ee-d a.It excep t two o f those whose te rms ex1)ire at said date, 
and this will st ill leave the ho .. rd with th ree membel'\l after Janu ­
ary 1, 1914. and with fi ve members until snid elute. 

It follows from what has het:n sa id t.hnt one member of the board 
of su pervisors shoul d be elected at the general election this fall for 
n full term of three years. nnd if I.here is nothing ill eg a,I about 
the uo111inRtion of J. J·. Cod v :I know of no reason whv his name 
should not b permitted to ~ppear upon the ballot. E~•en though 
he WA6 nominated fo r n parti ular distr ict nod this district was 
illegally established, the office is a county office and he should be 
regarded as nominat ed nnd may be voted for by the voters of the 
entire county. Sec. 

State f'X rel lfof>bin .ll ·r·s . Parker, 125 N. W .. 856. 

011 the other hand, even conceding the right of t he honrd to 
redu ce lhr num ber nf tlistrict r,.i to three, then on your ~tcment 
of th e matter unless Cod.,·. or someone Plsc is c ircled fro m the 
second district that d istt'i(' t would ht" unrepresented and it is 
prov ided hy section 4l, of th e code: 

" In case su ch clh··is ion , or any subsequent division shall be 
found to lea,·e nay district or distri •ts without a member of 
such boord o f Rupervisors then nt the next Cllstting general 
election n superdsor shnll be elec ted by and from such dis­
trict ha,·ing no member of such boerd ." 

In addition to the case to whi ch I have u.lready called your 
attention , see 

Bradfi;,ld vs. Wart, 36 Iowa, 291, and 

La/tart v.,. Thmnpsm,, 140 Iowa, 298. 

If th e nominat ion of }Ir. Cocl.v has been regularly made and 
the papers regularly fil ed , then in my judgment his name should 
be pri nted upon the balloL unl e8l! obj ections are fi led nnd deter­
mined against his right to have tJ1 e same so printed under n.nd in 
oecordance with the provisions of section 1103 of the code, and 
I think you should follow this course whether the foregoing con­
clusions are correct or not. Then ofter the election th e matter 
may be detem1ined by quo warranto proceedings if any person 
is sufficiently interested to institute the same. 

Yours truly, 
C. A. RoeBlNB, 

A.s,istant Atter..ey General. 
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:.viuLCT T ,\ X.- i\foney r er·eived by ci ty or town should be placed 
to th e c: r edit of the general fund. 

MR. l\L F . Cox, 
ci o V. E. Vane, City Auditor, 

Cedar Rapids, Iowa. 

Se-ptember 30, 1912. 

D EAR Sm: Your letter of tbe 16th irn,tant addressed to j\fr. 
George Gall ar-no of the mun icipal accounting department of the 
s ta,tc auditor 's office has been referred to me for reply. You re­
quest to be advised as to what fund should be ct·edited with the 
m oney r eceived from the conn t:y treasurer as the city 's share o·f 
the mulct tax . 

The s ta tuw s arc entirely silen t n pon t his quest ion and in t he 
absen ce of a. special s tatnt~ry pro1·isinn, money 1·ci::cin: cl from any 
source by a city or town should be p l:1ccd in t he ge11 c1·al fo ucl . 
Th er e ha s lll'Vcr l,ccn lmt on e at tempt made Ly wa y of spcr ial 
enactmrn t as to t he di sposition of t li c rnnlc t ta x . Cl1 ap ter :t :i of 
the thirtieth gener al assembly p rov irl cd that :u1y city or town 
under s pcf: ia l chinrtcr, whcr r t he nm!ct law w,1s in forer·, m ight 
appropriate not to exececl 20 per cent of t he amount of mul ct 
tax r eceived by the m1mi cipality for the support and maintenance 
of a public library. Wh ether· this pr ovision is n ow in force is a 
rim .. -stion that I do not wi sh to pnss on at this t ime. 

It is rn:v opini on that with the exr· ept.ion above r rfcrred to, the 
money r eceived by ·a. city or town from the mulct tax should be 
pln.ccd in th e gcnera.l fnn cl , and I do uot think that after it has 
been placed in the genera l fu nd it can be trru1sf en,ed to any other 
fu n d. 

Y ours YeQ · truly, 
JOHN FLETCHER, 

A.,:sistant Attorney GeneraL. 

Ho'l'EL lNSPEC'l'ION.-Effect of stay order in Hubb eU vs. Higgins, 
148 Iowa, 36, is that such order does not prevent state from 
enforcing the law against othe~s than defendant. 

September 30, 1912. 
Mn. LAFAYE TTE HIGGINS, 

D es Moines, Iowa. 

DEAR Sm: Pursuant to your oral request for an opinion as to 
the validity of chapter 168, acts of the thirty-third general 

• 
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assembly, g-enerall.,· known ns the hot r l 111.w, I have to advise' that 
a suit was institut€d in the name of I•'. ::vr. Hubbell vs. Jiafayette 
Higgins, Hotel Inspecror, in the d istrict court of Polk county, 
Iowa, asking for nu in.iunction upon the ground of the uncon­
stitutionality of said act. The lower court found in favor of the 
plaintiff and gran ted the injunction upon the ground that the 
],aw was unco11st.itutional. Th-e supreme court of Iowa, however, 
reversed the derision of the lower court and held the Ia.w valid 
and constitutional , with the exception that it was held that •a: hotel 
keeper was not crimina11y liable for a failure to pa,y t.h~ inspection 
fee specified in said act . ( lfobb ell 1.·s . H iggins, 148 Iowia., 36.) 
Notl1ing, however, wa s said in said opinion which would excuse 
or exonerate the hotel keeper from paying t.he fee, nor did the 
court hold invalid the provisions of said act which a..uthorize tm.i 
granting of an injunction against any hotel keepe,r in the event 
that the provisions of tlie law were not complied with. 

An appeal has been t aken fro:i;n the decision of the supreme 
court of our state to the snpreme court of the United States, ,and 
a st.ay order was granted resti·nining the hotel inspector from en­
forcing the law pending said appeal against the plaintiff F. M. 
Hubbell. I am of the opinion , howe ver , tha t t h e &tay order does 
not prevent the state from enforcing the la."' as to all other per­
sons coming within th e pnrview of the said act ·other than thl' 
said plaintiff F. M. Hubbell. 

I am further of the opinion that it is v our ·duty to proceeJ in 
tbe enforcement of sa id act and make

0 

the inspection ther ein 
required of such hotels ns 11rc covered by tl1e act in question except 
the hotel operated by the plaintiff F. M. Hubbell. 

Yours very truly, 
GEORGE CossoN, 
A.ttQrney Genm-al. 

CORPORATIONS-PUNISHMENT OF BY CRIMINAL PROCEEDINGS-Jums­

DICTION OF-How OBTAINED. 

HON. w. B. BARNEY, 
September 30, 1912. 

Commissioner Food atnd DCTtiry Dept. 

DEAR Sm: y OU have orally requested the opinion of this de­
partment upon the following questions: 
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Fil'st, Whether or not A corporation may be punished ·by means 
of proS<lCution before a j ustice of the peace for violation of the 
provisions of section :i077 -a23 of the sup11lement to the code, and 

Second, If so, by what met.hod a corporation is to be brought 
before the j1n.tice in order to give such justice juriediction to 
proceed in the matter. 

With reference to yon,. first <tuestion the general rule of modern 
jurisprudence is that an indictment will lie against a corporation 
although not for every species of crime and misdemeanor. 

10 Cyc., 1226. 

They a.re not, however, liable for such crimes as require a. specific 
criminal or immoral intent, such as treason, felony or breach of 
the peace. 

10 Cyc., 1231 . 

However, where the statute prohibits a person from committing 
an offense created by statute, such as Sabbath breaking, " cor­
pora.lion may be indicted and pun ished the same as a natural 
person. 

10 Cyc., 1230. 

St4te vs. Baltinu>re R. Co., 15 W. 'l"a. , 362; 

S!lme case, 36 Am. Rep ., 803. 

And this is the ru le adopted in Iowa. See section 48 of the code, 
subdivision 13, which read!!, " The word 'person' may extend to 
bodies corporate." 

In t he c11se of Stewart vs. Waterloo Tu,-.,, Verein, 71 Iowa, 229, 
it was held that a cor pora.tion was to be considered aa a person 
when the circumstances in which they are plaeed are identical with 
those of natural persons expreBSly included in the sl:atute, and 
where s committee or corpora.tion ordered beer and a person be­
came intoxicated a.t a hall given under the supervision of the cor­
poration that the corpora.tion itaelI was lia.ble for tho penalty im­
poeed. However, the ststute under considfl-a t ion does not prohibit 
pel'IIOmi from making sales, but reads: 

" Whoever sells, offers or exposes for eale any .of the seeds 
specified in sections 13 and 14 of this aet, • • • or 
who sl,e.lJ violate any of the provisions of this aet, shall be 
guilty of a misdemeanor and upon a conviction shall be fined 
not more than f l00.00 and coot8 of prooecution." 
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VI e have then the question, whether or not the word " whoever ,, 
is broad enough to include corporal.ions as well as 111Lt11ral pereow,. 

By an Indiana sM.tut e pe.aalties were provi ded for " whoever 
with in tent to defraud another designedly and by color or a.ny false 
writing or protense obtains from nny person auy money or thing 
of rnlue refers to a person or persons nnd should also be consLrued 
to include nn incol'pora ted city ins n.n artificial person. " 

Stale us. Bruner, ] 35 Ind ., 419 ; 35 N. K . 22 . 

By a stntu te of )!nine it was provided that " whoever ki lls or 
destroys or has in poi,.session certain game at a. certain time of the 
year. shall forfei ~," etc., and the court in passing upon that statute 
said, " that the statute may in general terms be bl'Oad enough to 
include corporations as well as natural persons within its prohlbi­
tion and punish the clefendnnt corpora.tion accordingly. " 

B en,ieft ,:s. Ll11ienca,, Express Co., 83 Me., 236; 22 At!., 
159; 13 J,. R. A., 33. 

Hence, I am of the opinjon that your first inquiry must be 
answered in the affi rlllative. 

With reference to your second question, it is provided by sec­
tion 5309 of the code: 

" The proceas bf an indict ment against a corporation llhall 
be a notice under the seal of the court whlch shia:I.J be isaued 
by the clerk at any time after the fili ng of the indictmenit in 
his office, on the application of the county attorney, and •haJl 
substantially notify the defendant of the finding of the indict­
ment, of the nature of the ofl'ense charged, and that it mUBt 
fortlrnith appear and answer the same; it may be served by 
any pence officer in any county in the state on any officer or 
agent of the defendant by reading the same to Jiim and leaving 
with him a copy thereof • • • and from and after two 
days from the time of making of such service the defendant 
shall be considered in court and present to all proceedings ha.d 
on the indictment. '' 

In the chapter concerning trials before justices of, ;the peace, 
section 5580, it provides for the i"8Uance of the walT8n! ; , ljee_tion 
5581 of the code-provides for the service of the same by ,.tbe.~cer 
and further provides : 

" If defendant is a corpora.tion, it may he proceeded against 
upon notice as in case of indictment.,, 
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He11ce iL fo llows that tue proper method of bringing a defendant 
cor poration before a justice of th e peace for punishment is by 
notice substru1tially as provided for in case of indictment by sec­
tion 5309, abo,·e quoted . 

Yours truly, 
. c. A. RoBB!NS, 

Assistant Attorney General. 

FREE PA.<;i;.-l ssUANCE TO LroR.ARV Tnus1·EE.-A library trustee is 
a. public officer in se.nse that he is not entit led to a free pa.es 
when employed by railroad company. 

MR. s. KERR, 

Apent I llinois Central R . R. Co., 
Cedar Rapids, Iowa. 

October 7, 1912. 

DEAR Sm: Yours of the 6th inst. addre93ed to the attorney 
general hns been refen"Cd to me for reply. 

Your qnestion briefly stated is whether or not a library trqstee, 
who receives no emoluments, is a public officer in such sense that 
he i• not entitled to use free pass when also employed by the rail­
road company. 

I run inclined to the view that this 4uestion should be answered 
in the affirmative. An individual who is invested witJ,. the author­
ity and is required to perform the duties incident to an, officer is 
a public officer. 

State ez re/. Walker vs. BUii, 135 Mo. , 325. 

A public officer is one who ha.s a.ny duty to perform concerning 
the public 8illd he ma.y be either elected or appointed. 

6 Word• & Phrases, p. 4933. 

Code supplement section 879-q provides : 

"No officer, including membera of the city council • • • 
ahall accept or receive, directly or indirectly, from any peraon, 
firm or corporation operating within said city or town any 
r&ilw~, interurban railway, atreet railway • • • any frank, 
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f ree pa or ticket or otber service upon terms more favorable 
tha n is gra11ted to the public generally. 11 

Yours truly, 
C. A. RoBB!KS, 

d sist,mt . I lton wy General. 

hTOXJ CA TING LIQOOR .-Permi t to sell may not be held by pn.rtner­
hip . 

October 7, 1912. 

MR. 0. J, o ... , .. 01'", 

1\fechn.ni sv ill e, Jown. 

D EA R Sm: Yours of the 3d iust. ncldresscd to the attorney 
genera l hos been referre,l to me for reply. 

Your question br iefly stated is whether or not a druggist may 
lawfull y ho lcl a permit for ilie sale of intox icating liquors for law­
ful purposes at a time when he is in partnership "~th a traveling 
salesman fo r a wl1iskey house. 

The law' prohib its a partnership firm from havin g such permit. 
However, I lrnow of no provision that would prevent one member 
of a partnership fi rm from havin g S'uch a permit eYen though the 
other member may be a traveling salesman. This question might 
be considered by ihe court as bearing upon the question of his fi t­
ness to hold such a permi t but it is not a legal bar to bis holding 
the same. 

Your remaining question is whether or not the population of a 
town is to be considered, a.nd you state that your town ha.s a popu­
lation of 800. 

While there iS' a law providing for onlv one' ' saloon to each 
thousand of population in a town , this proiision doce not apply 
to permHs. H owever, >the cou'rl miRht' ' take into ' account the 
populafitin in'' cletermining the neeessary ~umb\ir 'of penb'ii;. re-
quired. 1 

' ' ' I : ' ,- j ' f •! I lt l 

' . , ·_'' 'Yonrf~tv; · , : .. ·, 
: , ·l ,·1 r_'. ,,., r: i, , 1r1 J. ,1,.;1.. I , . 

"· A . n<J8BIN81 

'':A.~s'i~iailf ~'j_-ttornii, GeMrlll. 
, .... , ,. ,.,. , ., ; ·· rt 
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LAKJ-O Bws-S,\l, E o ,• ov S TAT>>-Wn .,T PART MAY BE SoLD--PLAT­

TrNo 8 \. F::s-OINEER. 

October 7, 1912. 

llONORABLB EXECUTIVE COUNCIL OF T HE STATE OF I OWA . 

Srns: YourR of the 3d inshmt addressed-to th.e attorney general 
he• been referred to me for reply. Your first question is concern·­
ing chap1e r 186, acts of the thirtieth general assembly, a.nd is: 

' · Is tlHl execu t ive councii confined to the land which lies 
wholJy withi n -the original govemment meander line and a.lso 
within the established mea nder lines ma.de by the engineer ap­
pointed by the governor under the provisions of this chapter, 
in ma.king sales of lend under this act T 

By section six of the act it is provided: 

"After ,ruch la.Ice or Jake bed has been surveyed and ilie 
land composing the same subdivided as hereinbeforc required, 
and a plat of such survey fil ed with the secretary of state, 
and the count~ auditor of the county in which said lake or 
la.ke bed is situated, the lands belonging to the sta te which lie 
with.-., the 71.ea,,1,de,· tines of the origi1'al gover11me11t su.r·vey, 
end composing thc lake beds, shall be appraised by a commis­
sion appointed hy the governor, consisting of truree (3 ) dis-· 
im.crested freeholders of the stnte, one of whom sha.ll be a 
resident of the coun ty in whfoh the land is sitna.ted, who sha.lI 
examine and appraise said land, and return a written r eport 
of such appra.isement to the governor, whjeh report shall be 
filed in thie office of the secretary of state. " 

Hence, I am of the opinion that your first question should be 
anewered in the. affirmative. 

Your se<<>nd question is : 

"If you answer this question in the affirmative, then io the 
engineer a.ppoin1ed by the governor of neCCS11ity reqwred to 
make two plats subsequent to the original mrvey a nd platting 
to be made by hjm prior to the hearings pro,•ided for in this 
chapter, one platting the land within the present meandm­
line or water lime and the other platting into lots the land 
lyiug within the government meander line and a.lBO within the 
meander line eat:ahliahed by the Jake bed engineer, or should 
the engineer 0011fh1e bis platting entirely, under thia chapter. 
to lands within both meander liW!II T" 
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In my j udgment it would be unnecessary fo r the engineer to 
make a. plat of that portion of the lake ly ing wiU,out the original 
meander line thereof. However, it might be perfectly proper for 
him to make such plat of that portion in complian ce with eoot.ion 
two of the chapter to which you refer , which r eci tes : 

" The governor shall , within thirty (30) days a.fter the 
recei pt o f such statement, appoint a competent engineer who 
shull at 011ce exam ine the situation and condi tion of such Jake 
or lake hed, make a. survey and plat thereof. and ascertain 
\\'hether its location is such that i t can be drained and im­
prove<l , and make a full report to the encuti,'e council of the 
a rea a.nd depth of water in the lake and of its general physical 
conc.lition. which report sha.ll be accompan ied by his pla.t, field 
note, and profile of his ourvey." 

But this s urvey would not be essential in connection with th&t 
por.tion of t he Jake lying within t he origi nal meander lines where 
the survey is bei ng ma.de for the purpose of selling the lands under 
the authority of t.his cha.pier, rather than for the improvement 
of the lake. 

Your third question is: 

'' Again , the executh·e council desires ins t.niction as to the 
ownerslup of the la.nds lying between the two meander lines. 
As an ex!Lmple WI!; submit herewith two plats of surveys made 
of Swan La.ke in Pocahontas county, upon one of which is 
tra.ce<l the original government meander line and the otiher 
showing the platting of the lake bed within the present water 
lines or the estab)jflhcd meander line made by the Jake bed 
engineer into Jots. EX&111ining this plat yon will notice that 
Lot. A in section 8, oonta.ining more than twenty-five acres, 
and a.ga.inat which the oounty authorities have levied an- -.. 
men.t for drainage purpo,,es of over eleven lwndred. doll&r11, 
lies wholly without the original meruider lines and within the 
preeent water line or the meander line esta.bliahed by the lake 
bed engineer. 1 ' • 

fn this state our 8tlpreme court bu laid QOWD the following rule 
in what ia known aa the "Iowa Lake'·' cue: 

" Meandering a body of water doee noll determine its cJi.r­
act«, and. in .a stri<lt senae a meander line ia not a bonndary 
IUld where ,the 1til'Ve,,>r 'meanden a body of water prop,w to· 
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/Je ;;iea;u_irrul, tlic airntlin g 01rn ·1· takes title not m,-.re:ly to the 
rn e; 111 d r- r Ji 11 <> • . IJ 11 t to the ar: t 11 al \rater Jin e, - tlia t i,;, high wn1er 
rnnrk Hnt if tl1 r· rc is no body of \1"3t Pr e<Jrrespon(l ing io t.he 

111 r:;-1. rnJer li ne. tl1e arljoi ni n.~ own er is l irn it ecl hy tha t [jnc a nd 
l1is l:,rnJ is 11 ;>l r;xtcndc<l by :iceretion or r elict ion . ' ' 

Carr 1.·s. JI oo ;-c, J 1.!) fo1rn , 1G2. 

'J' li e rloctri11 c of this ,·nsc hns her:n 1rniYer sa ll.v fo llnwcd l,~· nur 
s urw,,m (: ,. 0 11 rt· in 1 he lnrcr c· ;1 ses, th e la st r·xp1·cssi011 of the rou r t 
beincr fo 11 nd i11 11:c r::1sc of 8in le 1·s . .Jon es , 143 Iowa, 3DS. '>Vith 
r ef c ;rnr:c 10 th ic; 1:asc. ho1rcYe r, it is proper 1,o s tate that f\.11 appeal 
has h ecn TJ erfr ·r:1.,·c1 1,y 1h c defrnclant to the supreme court of '.he 
United Stales "·here l li e aet.ion is still p en rliu g, bnt th e doci nne 
of tl1cs<! r·n sr:s ~honlcl be foll(n•:ed hy tl1c offici als of l he state 1tnt il 
th e :Jnn <'s ease is ;,chcrsely (letcrmined by th e supreme court. 

vV l1il e 1.he ti tle of th l' s tat e is not lirnjted 1o tlte lnnd lying ·within 
t h e or jr,' in;Ll rn em1der linrs of th,e lake, 1,nt is bou nded iu r c:lli ty 
by tli c '"11i µ:h wat,c r n1 ark :1 ,; i t ex isted at tlw 1irn c of sn r ll _ orig·iirnl 
survey, it neCPSS:uil .v fo ll ows that. \\" ii i' r e t.he rnc•ancl 01· I lrI C JS \\" 1 iln n 
tl1 c l1ig-l1 wntcr niark, tl1 c lands lyi11g hel wee n 1hc mc .. rnder 
lin e a.11d UH: hi !!h 1rntcr mark lielong- to t he state 1o tl 1c s,1rnc f' Xlcnt 
as the hed o[ th e Like 1rhicl1 li c,s whol ly within the mcnn ckr l ine,,;. 
Ancl 011 tl1c other hand , "'here the rncnncl er line is drawll "·iJ-11in 
tl1c high wa,Ler boundary line, the Janel ly ing without tl1 c meander 
lin e lint withill the high wat.e1· boundary line likew ise helongs to 
th e staLe. 1 lowcvcr , as we have h r.r ctofore se.en , th e legisln t nre in 
conferring- :rnlhority to sell aJ1 d dispose of this land , has limited 
the a11tl10ritics to t he l:m(ls lyi11µ: within 1Jhe meancler line.'>. H ence, 
it would follow 1.li at whil e the st.ate would own Lot A in section 8 
,md wou ld donhtl,•ss be liabl e for the proper drainage assessments 
levied against th e sa me, it would not have the authority under the 
drnpte1· r eferred to to sell and dispose o-f the same. 

Applying t.he same rules, it would n ecessarily follow that the 
state would not own the l1 ig-l1 agricultural lnnds adjacent to Lot 6 
nnd between high water mark nud t he meander line, but that such 
land would belong to the owner of government Lot 6 in sa:id section 
and t]1e st.ate would not be liable for any dnainage tax levied- thereon. 

I am enclosing the plats ,vhich were enclosed in your letters. 

Your very truly, 
c. -A. ,RoBBINS, 

Assistant Attorney Ge'neral. 
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DEAR Sm: Yon rs 0f the -:1:t.h inst. a dd r esscd to the a.t.i-0r1wy gen­
e1·al has been referred to me for reply. 

You ask to b e advised c0ncerning whether or not yuu have the 
r:ght to advcr1i sc, b.'· cli :atributin g printed circulars, a remed y for 
ce r tain ailments. and charge th erefor. 

Code section '.?579 provides: 

'' Auy person shall be hel<l as practicing medicine * * "" 
or to be a physician within the meaning of this eJ1aptcr, who 
sh all publicly profess t.o cure or hca.l,. '' 

_\.na our su preme court has frequently ruled t.hat p ersons adver­
tlsmg by m eans of circulars certain cures for certain djseases were 
pt1bliciy professing rto curr and heal within th e meaning of this 
section, and that unless they neld a certificate enrt:.itling t.l1em to 
µract-ict, 1nedicine, they would be subject to indictment and prose­
cution. See, 

!)ta.tr- i·s . Wilhite, 1~2 Iowa, ~26; 

State VS. h enaig, 1:33 Iowa, lfi4; 

State vs. Corwin, 151 Iowa, 420. 

lt will doubt less pay you to read ·these. cases, especially the case 
last cited, and from an examination of them I am satisfied that 
you will conclude t;hat you ca.nnot afford to take the risk of prooe­
cution, and that you 11ill first procure a certificate en<titling you 
to practice medi cine before uudertaking to handle the remedies in 
the way you desire. 

Yours truly, 
C. A. RoBBINS, 

Assistant Attorney General. 

PRESIDENTIAL ELECTORR.-National bank directors ineligible. 

MR. CARL ]'RITZ HENNING, 

Boone, Iowa. 

October 8, 1912. 

DEAR Srn: Yours of the 5th inst. address,ed to the attorney gen­
eral has been referred to me for reply. 
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You call attent ion to the r er,ignation of Fred E. Frisbie of Shel­
don as ;1 candidat~~ for presidential elector on the ground that he 
was a d ir•:cto r in a national bank and hence ineligible, and you 
ask whctli l' r this llecision also affects a candid•ate for clerk of the 
cou rt ,rho is fl di rector in n sta·te or national bank. 

Thi s q11 cstilm should he answered in the negative. 'l'he pr~vi­
sion \\'hir:h n·ndcred )1 r. Frisbie in eligible is found in the conshtu­
tion of the rn itcd States, subdivision 2 of section 1 of article II, 

whi r:h reads as foll ows : 

'· E;ir·l1 st:ite shall appoint , in such manner as the legislature 
thereof may direct. a number of electors, equal to the whole 
rn1rnbf!I" ,Jf sniators and r epresentatives to which the state may 
he <'nlitlccl in the congress; but no senato·r or r epresentatjve, 
or person /10/ding an offiCf'. of tr11st or profit mider the U1ii ted 
States, shall hr, appointed an elector." 

And it has bren held that. a di rector in a national bank was one 
holding an office of trust under th<> United States, hut :there is no 
such r ~qui rement as to eligibility of clerk of the district court. 

Yours truly, 
c. A. RoBBINS, 

Assistomt .Attorney General. 

SuPERVJSORS.-When elected at large aJ1c1 when by d istrict. 

Octob€r 9, 1912. 
GEO . W . SPEKCErr, S ecretary-Trea.s·urer. 

Rockwell City, Iowa. 

l\fr DE,\ R }fo. SPENCER: I bave yours of t11e 8th: inst. with ref­
erence to the s111wrvisor situation in your county, and, as suggested 
by you, I am somewhat familiar with it on account of former cor­
r espondence had with interested parties. 

By a (•arr-fo l r.x:unination of the Jaw you will observe that whjle 
code ~C'tion 410 authorizes the people t() vote upon the proposition 
to irn,rcase or re rluce t.he number of snpervisors there is no authority 
for the prpposition to be submitt,ecl to them or voted upon by them 
that the snpervisors should be elected at large i·ather . than by 
dist.ricts. 

By section 4Hi it is provided tlµJ.t ''the board . of super-visors 
may, at its regular mceti11g in ,Taµua.ry-in any evenanumbered yeall", 
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diYide its eom1ty l1Y t cmn,chip,; inkJ :i 1111llll1 l' l " o[ suiwn·i,..,r di,,;-t r ids 
corresponding to th e 1111rnber ()£ snpt'rYi,.:ors iu :,;neh ('omit~· : (l!" at. 
such regular rn ,·e ting- i t. ma.v :ihol ish s11 <>h ,:, np ,' n ·isor dis1.ri,·h and 
proi· iJc for clLciil''.f Sl! / 1( r1··i.,c11·s /o r t!, c ,·011 11/.11 al l11r!]t".' · So th ,Lt 
the 1111 Pstit1 i1 ()f wh etl1 l' l' s11r, c-n ·i,; tn-:,; ,ire 1,1 he ,·l c.-.1\• c.l by distxi ,·1.-; 
ur at la rge is lodgctl 11it.h tl w lioa1·ll of ,.:11[h'tTi;:;ors tn det.errnino 
and not \\·ith th e p eopl e. 

In 111,\· judgment tl1t~ r esig-11ation of one of t.h(' other m crnht• rs 
would sirnpl_Y l'l"C'11tr· ,rnotli<'r Ya<',llh' Y ,11Hl wo11ld not operat e to 
effcr.:t a el1a11ge from Ci to :1 s11 p .-· rvism·s ca r l i Pr I.ha.rt wou Id ot hm·-
1rio;e r,~snlt and it. i:s l'Spee in.lly pnwid,:- d that whe re distriet>, arc 
crea.tc·d and any distri ct has no m emlwr Oil t.l1r ho:11·d that a mem­
ber from that distrid, s hall hf' elected at the n ext ,~nsuing e lection. 
( S ection 418 of t he code. ) 

I am firmly convineed thnt the law should be amended so as to 
abolish supervisor distri cts and to provide for the elcc:ti011 of all 
supervisors at large wl112thc-r the number in an)' given connt.y be 
3, 5 or 7, and ped1aps yonr people m ay be snfficicntly interested 
to help the cause along at t he coming session of t.hc le~isla.tu re. 

Yours truly, 
GF.OROE CossoN, 

Attorney General .. 

,JUDGES 01<' ELECTION--Qt;ALll!'ICATION--ASSESSOR-DUTY OF ·ro l<'im­
NISH L IST OF PERSONS S UBJECT TO --TOWNSHIP CLERK-COM­

PENSATION OF. 

October 9, 1912. 
N. D. KELLEN, T()u:nshi?J Clerk_. 

LeMnrs, Iowa. 

DEAR Sm: Yours of the 30th ult. addre»-sed t,o the attorney ~en­
etral hrn, been rcfcrr,ed to me for reply. 

Your first quest.ion briefly stated·, is ·whether OT 11ot judges of 
election are required to qnalify when they have a lr.c•ady qna1 ifie,cl 
as township trustees. 

'f}1is question should be answered in t]ie affirma,tiVP. Code sec­
tion 1094 provides: 

'' Before opening the p~lls .eaoh of . the judges and clerks 
shall take the following oath: 'I, A. B., do solernniy swea; that 
52 
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I will impartially, ,and to the best of my knowledge and ability, 
per form the duti€s of judge (or clerk ) of t his eleetion, and 
will studiously endeavor to prevent fraud , deceit and abuse 

in conductiug the same.' " 

'l'lie fo l I ow ing section provides: 

"Any one of the judgffi or clerks present may administer 
t bc oath to the others. and it shall be entered in the poll books 
subscribed by th e p.c,;son tal<ing it and certi fied by the officer 

admin istering it." 

Your seeond question, as stated hy you, is: 

"If the township assessor does not furnish the township 
clerk with a list of all persons over twenty-one and under 
forty-fi ve years of age, whose duty is it to compel him to do so1" 

By code scelion 1540, t he assessor was r eq uired to furnish to the 
township clc,rk a list containing the names of all persons r equired 
to pcdxmn two d ays' l::Lbor on the rortd as poll tax. 

By code supplement section 1540-a this section ,ms r epealed and 
a suhstitu te enacted, ancl by the new secti on it is pro,·ided that the 
township cle rk shall , not Ja;tcr than th e l Slh clay of ..:\.pril, make 
ont and deliver to the superintendent of roads a list of all persons 
1·cquirccl to pay road poll tax under rthe provisinns of this act. 
And it is further provided , to enable him to make out such a list, 
the aSB•·ssn1· s l1 :l! I f111·11i .sh the ,;!erk of said township befor e the first 
day of i\ pri I of each yea r a complete copy of the assessment lists of 
said township for that year which shall !J.e the basis of such poll 

tax list. 

In my judgment the 1·krk would have the right to demand this 
list from th e nsscssor and in the e\l~nt of his failure to furnish the 
same the cl el'k mig-ht hring an act ion of mandamus to compel the 
a.'l&.ssor to furnish such list. The assessor and his bondsman would 
also be liabl eJor his failnre of duty in this respect. 

Your t_l1ird question is, "Can the township clerk charge for tak­
ing the oath of a road ~mperintendent and pu-tlting his bond on 
record?'' 

'l'ho compensation of the clerk is fixed by code supplement see­
t:ion 591, which fails to provide an,y compensation for such service. 
Hence, I am of the opinion that this question should be answered 
in the nt,gative. 

.. ~]' }11 · \11\\!h .. lJ)p 1-l,•rl.:: :-,... IJ: 111 ) ·1 \ i·l <Yi 1 .·,q · 1' :1 1·\1 d ;1 .\ i t! ' 1'!~ ll 

h,,nr" n ,l1·1 -...:-- :·1r~l:· 1 11:...:;1 ~,· tl i n nl'1i, ·i:1 ! l1 1 1:-...i11 , '" · \\ 11(·1·,, lit) 1q l 1t ,. 

(•Oi1[1WlJ,,1 l iPJI nr i!l<>1l,· 1,1' ~, :1_\ 111, •111 i s }\!'11\ i,l, ·d. j,) l11 • 1•:1i.! 1>1 11 

of ih r r·" ll lli : · 1r, a.'<l-ll'Y . ,::~ _{1( 1 ... 

\\"ork o:' t!1i,: :surt l'.n nlcl clnnh i l,0 ss ,,·. ,,:iid f, ,1· 11 11.J, ·1· 1.lii .-s ,rn li ­
di \·i,- in11 . 

C. ,\. Ronn i NS . 

. 'I ssi.~11111 {. . I t / ,1r11c.11 ( .'ntr' rnl. 

CoL.J'\ TY OF1··rc 1°H:-- :-; _,L,11n· 01.-.- "\\' li 0r P 111(• :-;:1l:1.1·y ol' 1,l'fi ,'l'r is 
has,' d 1q,on p o pnl:-11 ion nf t h r 11011111.,· tli1' l :1 w ;n1hm1:l[.i, ·:1 lly 

clrnug1,s t.l1c sal:1 1·.1· ,ii I Ii " li c:..!i1.111i11µ: .. r l' ,Wh yr :11 · lo ,·n1 1J'or1n 
to tl.Je populn iir,11 . 

0. \Y. "\'i"l'.m.u 1. County il t to·1·!l e!J, 
(; 1·een Gehl, lo\\' .:i. 

0 <: l.nue r J ll, J '.ill~. 

DEAR Sm : Yours of: t.li e Sl.h in s t. a,lrl1·;:sscd to ·I l1 P :11.l.o e.11 ey 
general hn s heen r eferred to m e 101· i·Ppl,,·. 

Briefly stated your firsJ- q11cs1ion is, wh eLl1r·r 01· 11ot Lli c e';a]:iry 

of a connty offic:er 11rny be changed during 1hc i e1·m {,J' ol'li, ·.c fnr 
which 11<: is el ect.ea . 

Speaking generally this qurstion should be answered in t l1c JH\ !..?:a­

tive. Esp(0 cially so where the power to fix: t he salary is lodged 
with a board whose dnty it is to fix the snJary in advance of the 
commencement of the term. 

Goelz-man ·rs. lVh ilal.:er, Sl JowA, At !5:12. 

However, as appli ed lo the fa ds in yuur cll11nf.y your fi1·st q 11 Ps­
tion in r eality is, "·h at salary should 1.h c cou nty n.ttor11cy 1·ec·civc 
for t be ye-qr 1912, wh,en at t he time of his clcc lion jn_ J '.HO anu l1is 
qualification in Januar y, ]!111, the populalio11 o [ sn iu co1~rrty, as 
shown by the last preceding state census, was over 1!:\000,, and for 
th.e year 1912 suc:h populn;J:ion is l ess than 15,000, ,is shown l,y 
the last preceding, na,.tio~al ce·rnms publisl1cd in ,June, 1a11.· 

. .At the time of :the decision i~. the . GoeL7,rnan-~hi.t,a,ker .case the 
saJary of . the county .attorney was fixed by :the board of i,1,1.p c i:-

visors for a term of two years, the statute reading: . 
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"The county attorneys of t he several counties in this state 
shall be allowed an annual salary to be fixed by the board of 
supervisors of their r espective county at their general meet­
ing of each even-numbered year." 

and as the elcction was also required to be held in November of 
the (;Veu-nunilwred years, the court held that this in .effect deprived 
t he board of supervisors of power to change tJ1e salary of such 
ofli~r during the term for which he was elected. 

Tlte statute pt·oviding for the compensation of county aittO'rneys 
has Leen changed, and is now found in code supplement section 
008, am.I. the salm·y of the county attorney is therein absolutely 
fixed ac<:ording to population, and the bo:u·d of supervisors have 
nothing whatever to do with fixing the amount except in counties 
having- a popnlation Bxce:eding :1·0,000, the language applicable to 
your county being as follows : 

"County attorneys shall be allowed an arumal salary in 
eo1111bes having n popu lation of less than l.:iOO. $900 ; in eoun ­
ties of 15,000 and under 25,000, $1 ,000. '' 

lly cha pt er :J of the acts of t he thirt.y-fonrth genera.I n.<:sembly 
provisirm is ma.de for t.he certific·ation and publication of the fod­
eral ns well rn-: the state i:ens11s. and the last sentence of section 1 
of said chapter provides: 

" "\Vhcneveir in tl1c code, or any supplement to the code, or 
any copy of the session J,n.ws prior to th is da.te, the popula-t,ion 
of any coun ty, city or town is referred to, it shall be determined 
by the Leist c,:rtifieil, or certified and pnhlished officia.J census 
whether the same 7J e state or natirmal." 

TT Plt(•() 1'n ~1,-i(1..()ft •h1 in t·l1.(l ~nn .. nH 1~ +;,n,. Af ·\ d.P ~ -~ r -..'"' :!.:·~"dJ· ..i.i & .. ";.JL7J - t:f'.ru1..:; 

during 1912, we have but to look to the federal census which reveals 
a population of less than 15,000, and it necessarily follows that for 
the year l!J12 the salary of the connty nttoruey of such county is 
$900. and there is no change of salnr,v rcquir.ed to be made hy the 
L>on.n:t of supcnisors or any other body, the law automart,ically 
fixin g thr sa.la.ry annually af:cording to the population of the year 
for whi ch the salary is to he drawn; and if the census had shown 
11.11 increase lil population R. higher salary might be paid for the 
last year of the term than was paid for the first year thereof. 

As applied to the facts in your case your third question is, what 
should be the sa lary bf the clerk of t.he district court of your 
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county fo r the .'"L'<i !' nn:.:. 11·hcn at t li L' till ll' (If his l'iel'1i1>11 11) l!ll O, 
a.nd his qna.lifir:ntjon in 1011. till' pl)pulnt i<>11 tif tl w ,·01111t:· a.<, 
shown by the last pr0,o:•<li11g sta I L' ,e11sn:-: wa~ <Wt' r ] .-,.\\\)U. and 
\\·hen as shown by t.h e la st p rcC"c<liu;.:- 11a.t ion a I ('e 11sus. n·1·t i1i ed and 
published in the year 1n1. such popn ln.t ion wm: 111Hkr 15.000. Ih 
will be observed by a careful ex11111inati ou of cod e seetion :2~)7 t ha.t 
while the boai•d of su1wrYisors haYe th<' pow('r t~) fix the &tlary 
of the clerk in counties of less than 10.000 tJiat th e boa,rd has 
notfoug whateYer to do with fixing the salar:v of a t:k rk in a 
<.'.ounty .. having a population of over 10.000. The po11ion nf the 
section a.pplying to your co nnty :for the yenr Hll~ r ends as fol lows: 

"In counties having- a population of 10.000, and not. t.o 
exceed 15,000, the salary shall be $1,200.00. '' 

And for. the year 19ll, as follows: 

'' In counties having a population of 15,000, nIH1 uot. to 
exceed 20,000, the salary shall he $1 .300.00.'' 

H ence, it follows that the salnry of th e clerk for the year 1912 
should be $1 ,200.00, and tl1is does not opern.te to change. the salary 
except as the same is automatica lly changed hy thP operation of 
the law which fixes such salary according to the p opulation and 
it is u nnecessm-y for your boa.rd to make nny entry whntever 11pon 
its books fixing such salary. 

Yours truly, 
c. A. RoBBJNS, 

Assistant Attorney General. 

RAD Eoos.-Sale of constitutes public offense. 

l\IR. w. B. BARNEY, 

Dairy and Food Com,missioner, 
State Honse. 

October 15, 1912. 

DEAH Sm: In reply to your letter of even date making request 
for an opinion as to responsibility in the saJe of eggs, will ~LY that 
the food law, section 4999-n20. makes it ,a. crime to expose or offer 
for sale any ad11lte1·ated or misbranded food. Scc1,ion 4999-a.22 
<lefines as adulterated an article of food which consists in whole 
or in part of a <liseaS€d, filthy, decomposed or putrid ,a.nimal or 
vegetabl e snbstanc,e. whether manufactured or not. 
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L wJ ,·r t his stat ute. th e c,ffo 1· ing or exposi n~- for sale of C<:!i!'S eit her 
J_,y ?]11· ens, · or j 1 ,, n;8l l rpiarn i1.i1;;:; , \"O llld be a violation of th e food 
htw i rn lc·.~,, iJ 1~ JJ ':rson r,lrr;rin g fo r s,1 le or sel lin ~ first r em oves any 
r:!! !2'" 1l!,, 1 rn ~1., lie 11nfit fo e ['o<Jrl p nrposes. The marki ng· of pack­
a~·, . .., \l" : 1. h a sl at,•1,wr1 t 1lrnt. 1h·r: !!''Joel ~ cont,1in rd tl1 crei r1 are 11ot 
,2."u~1.t';1nt r,1 ·,l ;,n cl :1r1' :1i. 1 lic ri sk o f 1h r pnrclrn se t' , does not r eli eve 
ihP -sr l ir:i· frr, m n stJnnsi bili ty . 

Y: ,n r., ,·1 ·1·:v 1' rn ly. 
.Jou x F'u;TCHER, 

.·L,sisl an t "tilorncy General. 

October 15, 1912. 
:\fo. '\V. F. f,Ei\fl ,E, 

\V:1 verly, 1" 011 a. 

Th :., 1' S 11( : 

s, ·(·l i" 11 !l of 
prov irlcd : 

li.1 ·J1 l_vin ~· 1rJ ,\ '<> Lil ',{ or the !Jth inst. will sny 1lt :1 t l,y 
t11'li 1·l c V rJJ of th e r:onstitu tion of tlii s sUi.te it is 

" J,:, ery s l.or ·kl1old nr in a urmki11g co rporation or institution 
sit .ill he irnlividu:ilJy r es-po Dsible nnd li n.hle tn its cn·dito1'S, 
., ,·,_. r micl ::i l;oYc th e :1111onnt of stock hy h im or her held , to 
11 n u.w ount r:,.111al to h is or her r espective shares so held, for 
a ll i i,-; linbill li es ,ar·crning whil e li e or sh e r emains such sl:ack­
l10 lcfo1·. '' 

R11 t T kn ow of n o p rovision which renders a. stockholder in a cor­
p or;it.ini1 c).ti1 cr 1han a bnnlrn1g- ,.·urporation liabl e for mor e than 
1 he ~1 m n1rn t of his stock in such vorpor::ition, and if lii s st-Ock ha.-; 
onco bPcn fully pa.id I t!1i11k t hat woul d en cl h is liability. I-Iow­
evc·1·. lliis is a private matter nhon t. which th is cl epa r tmen1t is not 
at liber ty to advi se you. 

Yours truly, 

C. A'. ROBBI~S1 

Assistant Attorney General. 
.•. " J ' . 
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ELECTORS-DISFRA?,; CH ISE:\I ENT Ol·' B\' R L 1S1)S 01-' L\1:-J YJ CTl\l ~ IN 

FEDERAL CouRT-A UTH 0 1~n Y OF l; on:RN0 1~ Tu R EsTonE l 'os­
vrcT TO C IT!ZF.NSHIP. 

HON . B. F. CARROLL, 

·Governor of lown. 

October l G, l!H:2. 

Sm: With reference to your question ora lly propou nd eLl as to 
t he effect of a conviction of a crime in the federal courts npon 
the ci tizenship a.nd right to vote of the person thns corn·il'h'd , I 
call your attention to Pier ce ·s Federal Code, S'ection 158J, which 
pTOvides: 

"AH persons born in the Un ited S tafos rmd not subj ec t to 
any foreign power, excluding· Indians 11ot tax ed, arc declared 
to be citi zens of the United St~1tes." 

By section 1587 it is p rovicl~d t1iat person s deser t ing from mili­
tary or naval service are deemed -to have volunt,u·ily rclin qnished 
and forfeited their rights of citizenship as well .as t hcil' rl ght; to 
become citizens, upon certain conditions named in t h.e sect.ion. 

I find no fedel'al statute which forfeits t he right of C'itizenship 
where one is couvicterl of a crime und er the federal statutes. 1Tow­
ever, by section 5 of article II of the constitution of Iowa , it is 
provided: 

"No idiot or insane person , or person convi ct.e el of any 
infamoiis crime shall b.e eJ.lititled to the privil ege of an elec tor. ' ' 

It will be obseirved that this provisiGn does not ope11aite to forfeit 
the citizenship of the pernon convieted, but simply his privilege as 
an elector. 

It will also he observed that th is provision is not limited to con­
victions in the state court , and doubtless if .a person was convi cted 
of a crime falling within the class of infamous crimes either in the 
state or federal court , his eleotive franchise would! be lost unless 
restored as hereinafter shown. 

By Code seC'tion 5706 it is provided: 

"The governor shall have the right to g,rant any convict 
who has been confined in tlie penitentiaries wlrom he shall think 
worthy thereof, a certificate of restoration to all his rights of 
citizenship, although such conrvict may have been guilty of an 
infraction of the rules ·and regulations of the penitentiary. 
The warden, upon request of the governor, shall, in case of 
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application for such restoration, furnish him with a statement 
of the convict 's dep01-tm ent during his imprisonment, and may 
at all times make such reco111111cJ1clations to the governor as 
he sh all think 11ropcr 1·especting his nestona:tion thereto." 

In m,v jud~mc~nt th e effect of this section is to give the governor 
the po1,.· e t· t<J r estore to t he c01wiet l1is rig·ht to vote where the 
&1Jne has be1!n lost by reason of his con.Yiction of an infamous 
crime 

Yours very truly, 
c. A. ROBBINS. 

Assistant A.ttorney GC'neral. 

S'I'RE.\MS- P ONDS-BOUND.\RJES OF- ·H TJ NTTNG AND FISHING .ALONG 

:::\THE.DIS-U SE OP P um ,1c 'WJ\TEHS FOR F1s1IING. 

MR. ?II. 0. BAIRD, 

Palo, Iowa. 

October 17, 1912. 

DEA11 Sm: Yours of the 14th inst. addressed to the attorney 
general has been referred to me for reply. 

Yo111· first question is: 

' ' Where is the boundary line of the streams of Iowa located? 
Is it nt high water mark as many seem to think?'' 

'l'he rule in Iowa. is that the l.lound.ary line. of the adjoining 
owner's la.nd ·which abuts upon a mea.nde1·ed body of water, whether 
a lake or stren.rn. i~ tlt e high wntee nrnrk, a.nd hence the landr,; oelow 
high wa.t1·r rnark, in cluding· th-e bed of the stream or lake, is in 
t he st.ate. 

'J'a,ylrn- 1,·s. -P1Ji-lc Co1niwissirniers, 133 Iowa, 453; 

State vs. Jon es, 143 Iowa , 398, at 402. 

Your second questi on is: 

'' .Are the small ponds of Iowa now state waters 1 '' 

T11is qu estion is ans\rered in the previous ans1rer, that is uJ1less 
sai cl I akes or pon els 1rere meandered by- the govcrnmen t su~·veyo-rs 
they ·m·c not sfat.c wa.ters hut belong to the own e,r of the land upon 
whidt they are sittrnted. 

Your third question is: 
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"Can persous who own land km,1\'11 as low l,mLls or bottom 
lands prevent. any person frorn lrnn1 i11g, Ln1ppinµ- lll' fishing 
along Hll? ()f the:se wat el's, i111·l11cli11g 1111 state \1-akrs ·:· · 

The owners of land. eY1'n t.l1011gh it may he low l~md , lrnxc 1he 
right to prevent hnnting n11d Jishing th r rcon wlwrf' t.he lakPs or 
streams hordcring snch low lands ai.·c not statP \\·at('t-:-.. hnr where 
thiey arc st.ate \rnters they have no rig·ht to iutcdt! r e wit,h p l'rsons 
hunting and fishing between high nnd low water rnai·k or npon tihe 
water. 

Your fourth question is: 

""What constitutes t.respas:s ? Does damage have fo follow 
in order to make it t.respass ? '' 

Any entrance upon the premises of another wit.hout his penuis­
sion constitutes a trespass and nomina,l damages conld be r ecovered 
even though no substantial dam.age could be shown. 

Your fifth and last ciuestion is: 

"Can people be shut away from state waters or forbidden 
to cross low lands to fish, etc., when no damni:re is tlonr to 
owner of the low land·?'' 

The public cannot be shut away from state waters bnt tl1ey 
have no right to cross the land of a private owner lying above 
high water mark. 'rhey should ente r and leave the lands where 
they have a right t:o go, tha.t. is, between high water and low water 
mark, at some poil1t where such lands are crossed by a public 
highway. 

Yours truly, 
C, A. ROBBINS, 

Assista:nt Attor11ey Gencml. 

PENITENTIARY-COMPENSATION OP WAHDENS. 

Ocooher 18, 1912. 
HONORABLE BOARD OF CONTROi, OF S•rATE JNSTJTU TIONS, 

State II ouse. 

GENTLEMEN: Your letter, addre&'Sed to the attorney gen eral, 
has recently been referred to me for investigation and r eply. 

You ea,ll attention to code supplement. i-.edion :,716 fixing the 
compensation of the wardens of the. ,,1ate penitent.in.ries; also to 
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cotle sec tion 5717 which pr; vides that the warden shall be fur­
nished wi t,h house rent fu el and li gh t for himself and family a.t 
t hr: expen se of the state, '' but no other perquisite or allowance;'' 
also to t he provisions of the same section requiring the warden 
t o make a ec t" tai n aClicl:n it before a warrant for his eornpeusation 
s lrn ll IJ e issu e<l; a lso to code supplement section 5718-a28, ·which 
uu.tl10ri1.c·s l-1 10. \\' ar <lc:11 to 11 :;e the la bor o[ t wo prisoners fo r domestic 
serv iu;s : a lsu to scd i1J u ~!:3 ol c:lwptc r E J:2 oi' 1\J e a.cts of the tl1irt y­
fo 1u·th ~-c ncral :1 ss1:111 l,J:-7 ,l[i propri ating )\;;::i QO.OU fo r tlie support 
f 1m d of t.lw \1 :1rd1· n. and to s ,·r: t inn '.?-! of t he s:.1rn e chapter appro­
pr i a t i 11 .c'.· ,\i:200.00 fol' t he war den 's house fund; also to code supple-
1ni:m t s1·1;1 i1JJ1 '.? 7D-a.-J:J, \r\1 ir·l1 yo11 Jw ve construed as su per seding 
1l1:1t po r t ir,1 1 of c••rle section ,/ ,17 r equi r in g the affidavit above 
r cfo rn·cl '. o , rind yu1 1 tl1 •: 11 p1·or ou nd t bc fo llowing questions: 

l<'·i rs t , " A rc th e r equi r ements of 5717 of the code, r elatin g to the 
a f'fi cb v i t nf 1.l 1, • , rn n l r· n. ~·1 i 11 in f:or rc ~" 

l it rn_, . _iu,lc!·111r:i1 t 1J1 is q1ws1ion should be ·fl ·nswcr ecl in tb c nega­
tive·. \\'l 1il, · 1 Jwrc J1;is hr.: cn 110 c,;press repeal of this pr,n- isiou , 
otl 1c- 1· pr<h isio11 s in l: cnclr l tn necornpli sh thr~ ,;a.me pnrposc ;1.ncl, t o 
1;0111 e t'>s 1·eu t. inr·nn ~is1 ,·nt nrc f, nmc1 in corlc snpple111 cn 1" sec tion 
27:21-:14:1 1-o whi ,·11 you r efer . 

Y ()1 11· sc-c o 11 d '1 ll<" .'-di1111 is. " Ts tli r pro\·is ir,n nf sr·r: l.ion !'i,17 of the 
<·.oil,· in rq .;· ,1rcl to ' otlw r p1.· 1·qui ~i te or 811 011·1111 ce' still in fo n ' e or 
is it s 11pc rsr cl ccl l1y lntcr s tntnt rs ?" 

T11 111y .i11'1c:11ll·11 t U1 P p rovis iu11 s o i' ll1.i s ::,!a l.ult· arc c1 t least mocl­
ili" ll Ii~· s1 1hsv q L1 r· nt sta t111 es, lo " ·lti(:]1 ynn rder, 1"0 suc- h an extent 
tli:it 11i c .p1 ·01·isi ,,n quo1·ecl wonlcl be 11 0 long·cr of nny p nrt:i cuki:r 
fn r <' c o r e ff ect. 

\\' .l 1ill' U1esc 11 ucst ious :I L'l! 11 ot en tirely f ree from clonbt yet the 
in ! ,··,·rn ·c in 1io n p la r·r·,l 11 p" n 1h r1,1 h~· yorn· rlc- pnrt m,·n t is ent itled 
to so11 1c \Yeic:·lrl. in ,·n1 1s1 1· 11in~ t hei r p rovis ions , especially wher e the 
~n11 1c b,1 s b Cl' ll ;1c:•1uiesn·cl i 11 l ,y !he k o-i sla ti ,re ns has been done in 
i 11 is st.a.le. 

Yours very truly, 
C. A. ROBBINS, 

.lssistant ,1tlorney General. 

1-{T-T () H T 111·' \TT1l i '.\ l:\ Cl '\ l·T! \ J, 

,,, , ,I, , :..' \ 1· 1 L'. 

D i~. T L. 1;1, 1: . 
_ \ 111,· s. I 111\;1. 

DE.\l: ~ Ir:: r rllll ;11l 1 is,·,l I,\- t il l' :11,111·11, ·_\ !.:•'i1,·1 ·:il 11 1; 11 > 11 11 :11'c' 
in (l.' l'\_' c- i,· ,1 ill tJ ic- •jl lL':-;[i(IJl li\

0 

1\1 1' l'i c'·lJi 11 [ ;l ,-,l1t 1l ,•11J 111 \"1tlc"• ;ti (fi ,, 
p bt::c 11·1l crc he is :l! len ,li nic sdwr ,1, ;111 ,-i l,v l1i s ,l ir, ·,·l 111:1 I ,11 11111·1' 111 ~ 
y nu u, n c-c r n ing· 1 he rn :1 Ller. 

T h e 1p1, -.. _,1ic,i1 11·,1;:; h l'i',1r ,· ,1 111· ,-.111 11 ·,·111,· 1·11H r1 i11 ll!i · 1·;1 :-; ,· 111' 1·,1, ,.I, r­

]J ctl l' -' . 0 'Jlunlon. S:3 Io1ra , 2J G, ill which c:1sc fbp (·p m·t. ,;;1 id : 

· ' Tf i i \1";1 S l\ 10 i1 !1 ,·11ri, 1u "" t l11, r,l, 1i 1it iff lo n ·i111·11 1,1 ~111,·li, -I\ 
,-, ,1: n i_\- w\1en 111·· li :1d 1i11isl1c- ,1 i, is pr]1 1, ·:i .1 in1 1. i i \1·, ,11\,l IH·,. li; il .\ _,· 
he r·on ,·,·c'\c-f1 (11.t l. J, i.s p \; ;1 -,· <lL r ,·s i,l,·11, , . 11"i 11i i11 1 \1 ,• 11 1" :i 11i 11c:· 
o.f t he- i:;1ns liln 1i,, 11 . ('n t1 1itrn ,·{l i n 111• i11 " il ,·111 •\I ,·,,i 11t1 _,- ,\11 1·i 11!.:· 
fLll !Ji r, 111 11 ,· ]11· 11·;1s ;i i,;:, 11 1 . . \ n, l . rnJ 1111 · ci1 h,·1' l1 :1n ,I , ii m 11 il ,I 
probnl,l y be- :1dn ,il1Pr'\. if. \1"]1 c11 ht· \\ r·11 ·f· ·111 111\1·;1 1' il _1_ 11· :1 1. 
:m _v time, 1.h r- ,·r·flfl,,r lw ['ll t (· 111' 1>1T,·1·, ,,l t11 \' ;1J(•. Iii,.; i111,· 11 1, ., 11 
wa s to m :1 LL· 1"1ia t. p l(wr l1is l1n 11 u·! :1rnl n ·s i, \,•1 11·,·· ll'li ,-11 '1 1· ,·, •;i s, ·,\ 
t o att en d f hr l 11i \'1·J";;;i 1Y. tl 1a !". s11.-l 1 pb r· ,· 11·:1 s :11 1.f l11 ·,·;111 w l1 is 
p l;i cc of r esi•lcnr ,· in snr h !~<·n .sr, 111:il \1r 11·1 ,11 k l 11;1 \·1· 111 ·,· (11, 1,' n 
legnl vo 1.cr in .fo lrn ~nn ro1rnt:\· _ 

' ' Jt is n ncl o1 il1tccl l.1· 1l'II,· JJ1;i l. I ll ,· r,·.- idc11< T 0 1· 111 ,· i' lai ut ill 
was in Jf ih: l1e\l. c·mrn1y 11,t 111 c 1.i111 ,· 111· rirs t \H ll l·. 1" Tri 11·:1 I ' iJ.1·, 
ancl it nltl s t LL· 1·quall y t r ue: 1k1,t it sn ,:111l1 i1rn ,.'r.l n11 t il \1 ,: 
acqu ir ed ;m oth er. A11other proposition will , we t hink, l1c· ~,m­
cedccl . and 1hat is, 1.li,1 t :rn indi1·i,ln.1\ ,·a111 1(J t; 1,.. (· 111 it \,·cl to 
vot.r: i n t11·0 <li ff er cn t l'IJ1111l iPS in llii s sbtc a t 1·\1c same d e,;-
1.ini1 . Y d h,· t 11 :i:1' , i11 a 1;c l' f-.:-1 i11 s•r:TJ S<\ ,11"1". 11 .1 1\ y 1·cs icfo i 11 one 

:i m1 li e n. ]cQ·nl vr rtc1.· in :rn oLh cr . Tfo is 1· 11 !.iLl ccl lo ,·ut, · ,JJ1l _r 
iu the r·r1 1111 t:\- \\'ll <' l' f; h is \1 omc is- \1·be 1·v l1is Ji\ cd. plar·r, o.E 
r es.icl cn,· c is f nr 1li c tim e lwin g--an d srn:11 place is, 11 11d 111 11 :-; t 
be, his domi cile, or p l:1 rc o [ a liode. :i s di s1.in g- ui s li cd f1: 011 1 a 
r esid en ce acquired as a soj 0nr11 cr fo e lm s iness p111·p nsr·s, !.1 11; 
·:J.tJtainment of an cducriti on , or :my oth er r111·pn,sc of a. tcrnp11-
r ar y chn rar-t er. H a pcr.~0 11 lcav<;s th <; p l:1 re of his r rs irl r· nr·c 
or hom e wi th intent of resirlin g- in som e oth.r·1 · pln.r c a nd 111 :ik­
ing i.t his :fi xc·d place of r r sid rnce, bu t never consn rnmal('s s11 ch 
intent , it <' an no t he said his r es id en ce lrns berm cliar1~ccl t l1,1"1·c­
by. But if he so intencls. an d does actuall y ber·omc a r r,s id ent 
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of another place, t.hen the former re-sidence will be regarded 
as abandoned ·aJJd a. tlC\1· one acquired." 

In the r·ltse of Slat e 1·s. 8al'rr. . 129 Iowa , at page 125, the court 

sruic1 : 

' ' :l fc1·c bo<lil.v prrsr nce or absence earrnot have cont rolling 
,.rn,·ct in determining r esi1lenc·e \1·hen once estal,lished. }Jany 
qualiffod vote1·s s1wn d rnost of t heir time in pursuits out of 
thP ward or 0ven t-lw statr. Pel'~ms who travel for business or 
pl0as111·c· for long- or i,;hort periods do not lose their r esidence 
hy snd1 absence. Bnt hodily prrsence ordinarily is essen ti al 
iu pff r·ding· a clomi,·i lr in the initiative. On e might int,end 
to d\H:11 in a plnr:r ns ri ermfrn1·nt. abod e. and yet never see it. 
So IH' mig·ht dwell wtt.hout. thought of r erm1ining. In n:either 
r·1·e1l1 ll"ould li e Jw ;1 rrsicl r nt within the meaning of the elec­
t.i on laws. 'l'b el'e must he Ow net of 1Lhiding without ~he 
1n· r,s.r nt intent of rcrnoving therefrom. * '*- * Tile vi:t.al 
i11q11iry . ihe11. in rldr nnining the 1·esidcmce of a person ah w1.ys 
is ,,·h er(\ is his home. the home wl1ere he lives, and to whi ch 
]1 p intends to rf't111·n wlrnn ,1hsrnt., or when siek, or wh1f'n his 
pr·escu t 1:nga .!:'.eme11t enrls.'' 

Fron1 thcsr, rl re isi011s it will h e ohserver1 that it is large ly ·a 
qtrnst·inH of th r• intPn h on of tlw st11clC>nt ns t.o where l1is pl ace of 
abodr slmll he aftP r bis s,ehool wol'lc is finished, nnd :t.wo students 
might Jrnq, spr•n1" tlH· Sfl.JHP lr ngth nf time in th e same sehoo l and 
ouc l,c a. r esidn1t 111' and entitl ed to vot:r in thB town wh er e the 
school is lor·ntecl . and the ot her not. A stndent who has the i nten­
tion of ref·nrning: to his form er home as S()()n HS l1is scho{)] work is 
1-inishNl is lint a r c;;;irlrnt of the pla f'c wlwre the scl1ool is located , 
wi thin the meaning of the la.w. On the ot her hand the residence 
of ,a ;;chol ar of fnU a.ge, who has left the home of his parents on 
coming to the school, intending to make the place where the school 
is loca,tecl his residence until h is school work is finished and then 
intending to locate at some place other than his former home, is 
th e place wh ere t he school is located . 

Yours '1:·ruly, 
c. A. ROBBINS, 

Ass-i.stan t Attoi-ney General. 
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,Tt ·oc:r::- \\'1.1 .\T Tl F:t..1 T1n:-,;,::111 t· )")1,-111 ·.,1.w11,:,-_ 

1-<'1mn S. llc:-.;n:H . A lfn n1c ,,. 

Chilli,·otlll·. :.\lo. 

DE.in Srn : Yunrs of the 1:-\th i11~0t. ,uldn·:ss1·d to t.lw a.ttorncy 
ge1wral ha,s l.weu rdc·rre1.l to me for 1·cpl_\·. 

Ynn ask ,1·hcther t>l' not we l111Y1' a law in t his 1--ta.tP whid1 pro­
hibits th~ near r ela;tivC's of th<.' district or e il'l'llit jndge. s1wlr as 
fath er, hrothl' l' or oth,·r r1·lnt.i\·e. from prndi, ·i11g IH'for·c t.hc judge 
who is tlrc n enr 1·, •]at in' nf tlw aHor·rn•y. \Ve h.1\·p 11 0 sn l.' h law. 
\Ve have on the dist1·i ct lwrl<"h in this enn11ty a ;indgt' ,llli"l li e hns 
.a broth er in a ctiYc prartfr c. Prior to tha.t. time th e f,a.th cr wns 
on th e bcn r h nnd th ey ho th prac- tict•d hPfol'\' him. 

I know of 11 0 st.ate whi ch lrns such a la,1· as tl1t, one whi1·h :vott 
sug-gcst. \Ve hnvc. hoW f'\'Cl '. the follm\·ing- st.lt 111!· pn·srribing wh en 
a judge is clis(]ual ified ,to act in a pn,rt.i c11lm· 1·as(•. 

"A judg-c or justi«-·c is clisqna.lifi<-•d fi-0111 adi ng- ai,; snch, 
except by mntnal consent of pnl'!i cs . in ,rny 1·.1sc wlwrein lie 
is a pnrty 0 1· interestecl, or whrrc he is i·rla,t~,d 1"0 eif hc'·l' par ty 
by consanguinity or a ffinity wi t hin til e :fo11rt .J1 tl, •g-1'" , 01· whcr·e 
he ha,c; hccn nttorn ry for c ith ,,r pnr1y in th e adio11 ol' pro­
ceeding·. But this seet ioD shall not ·p1·,, y1· nt l1im from clispos­
ing of any preliminary matter 1wt a.f1'(·1·t.i11g th1· rncl'if,s nf t he 

·case. ': ( 1odc ( 1897) , ~ePtion ~84. 

Yours truly, 
C. A. ROBBINS, 

Assistant Attorney General. 

CITIES ,\ND TowNs.-Req nired to cl rag rna Lls with in corporate 

limi ts. 

P .. J . KLINiillR , Cow11ty .A.ttor1tey, 
Denison, Iowa. 

Octohf' r 2:1, 1!112. 

DEAR Sm: Yours of the 21st inst. addressl'd to the a:tt1wn ey 

general has bern referrc-cl 1:,) me for reply. 

Your quest.ion briefiy stated is wh r tlr cr or nnt sc(i t inn 4 of drn.p­
for 70 of the a cts of t he thirty-fourth gM1c ral assembly which pro­
vides: 

1' 

I 
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" It sl1;1ll lv· tl1 c cln ty nf l he <: it ,1- Ot' 10,ru (·1,1mc il ot eiti.es 
all d 1,<1\\' ll ,'i to c·;1.1is1· tl 1c rn;1in 1ray,,J erl roads 11·iL11 in tl1 t' 1:or­
r,orati, ,n lirni ls l1 ·ai!i1 1,'i i1, t c, tl 11" r·i t:1· n1· t n11·n to Ii.~ ,.l rn g·gcrl, 
;u1 d s• , j' ;i r ,1,;; pradi1 ·; i\ ,J, , ;,nL1, p ris.,il,k t i1 r: 1n·0Y isin11 s "f 1 liis 

ad sli ;ill :,ppl v . ' ' 

is ,,1 1lfr ·i, ·lll 1u ;1u t h,-, 1· i1.(: r· iii r- s an(l 1r,11·11s l•) le,-:-· 111 ,0 ,·,11 e ,·Put rn ill 
t;, :,; f i1 1· 1hr· dr;1!:!''.''in '!· l'nrnl ,d1i e: h .~r· c(.i,11 1 :!. uJ' t ile :, ;1JJ1 1' 1·l1a.ph:1:, 
p1·,,vid<'s s l1a ll lie l e;\; i1·rl J, y tmrnship tT11.:lr·1 ·s in tl1 Pir r espect ive 
1nw1•-s l1ips. 

'l'l 1i, d,·p;11·11 111 ·nl h:1~ h,-r ,·1ofo r1: li ;1,l 1;1 ·r: ;1si 11n tr, in1· ,:.,t ig:-1tc t l 1i s. 
,1111 ·;.; li1 ,J1 ;, 11 1l :11· 1lt; 1L t i111 e :\ Ir Cr},;sr,n r ew·l 1c·d hi; ,·,rn cl us ion that 
i l11 · •Jlt (•s l111 11 11 :1 S Ill !<' 11j' 1·,·1·y 11 1\li:J I tJ.-,i1l 1t i.11 Yil'l'i of 1'J!P .f:11·! t J1at 
;,11 l l111 r il _1· 1 .. ii'\'_\' n L1 x ~l1 nuld ;i°l•x:1.1·s l,r: r·lc;Hlf u ,11 l'i ·n·,·d hcl'o re 
1.11,, 1·i'.'L1 i~ r,x ,Tr·isNl "f fo1i:·rv r- r , th e qnr-sti nn is om~ ,1·li i r- h proh: 1bly 
r, 11 !:!·!1! 1, , 1-(· ir•s!,·rl n11 1 in \ hro ro11 d s . :1nrl i[' Yo ,11: rdTi,·in ls sc·c fit 
1,, l:1 k,· 111 ;,,; ,·1,1 11·, :· t lk 111;1U-r1· r·ci nld p1·n l, al1ly he ,1,-,u, rmi11N111:-r t.hc 
s1q,r·,·1,1 1· ,-nn l'I lif'f't ,rc 1hr' 11,·xt IPc!:isla l11r1· nrl.i on1 ·11s n11 d tl1r11. if it: 
1,1·;1-: rf, •s i1·"ri : hat !hr: r: ily sl1r,nl <l 11 :1\' C tlJ is po 111' 1' ii 1rnnl ll IH · 1·n1 1-
Fe1·1·r·tl liy 1 l1c: ri r1·i>~s ;1r.1· nrn rnrlinrn ts 1.o 1'l 1is d1 Rpi,,r . 

l fl 1l1 is ,·1o f11J 1· ,· ii11n l ,·;ill ,1·,, 111· ;1. ll, ·nl i111 1 I,, 1]1,, 1· ,·, ·,·111 ,·;1s1 ' nl' 
h' ru /:u/; n . 'l'lu_' r:0 1111/.1.1 '( ,·111s11,· u of" /, ,, ,·,,;1 ,, f, ; . i 11 ,1"!1i1 ·l 1 t he 
ll p i11 i111 1 11·;i s fi ll ,·il nu 1l1r• 1~1 h i11.,L;1n1. ;111,-I 11·l1i ,·l 1 n; 11 11 i ll ,lm 1htl c>ss 
li :11·, . i11 111 1· ·i\ 111 ·ll111·r·s l1·rn -1~c·pr1rl r·r iu 111,0 11cx.1' ll' tl 1l;1ys . J11 tli at 
r· :i s1· 1li ,· h1Jld i11'-'.· is 1]1;JI·. 111 1· 1,u:i rrl of s11 111· n ·i, ,, 1·s ;11 ·,. wii1 1,, 111" po11·er 
t.o l,·vy 11·i l.hi 11 1h c· r·ilv o f l\r•nlrnk 1.i .,r-s f., 1, h1·i ,l .u:,·s ;rn,l ,·nlw rts, 
lrnL lh:11 that p<111·1·r is itJ 111 c rit~· - I ,r n1 dcl n ut ,-on l1°m1 l l1a.t this 
c:.i se is an :rnthority npon the q1wstinn 11'!1i, -h y,11 1 11:r.-,: 111'•lpon1 h11' cl 
hn t. ii. 111:1 y l1:i v1· sn111 e i111lirr d l11·;1ri n'-'.· 11 po11 i ii,, s; 1111 c inasmuch 
ris it ,li sr 11 ss1·s l.1 11• sMp c nJ' Lhc 1w 1r cr ()( tl1 c· !lrtJ t flxiJJ _!,!. a.uth-:w ities., 
11n 11 1.,·ly, t li e: 1· 01111! y :rn cl c· i1 y . 

C. _.\. ROOB!l'.'S, 

Assis/ant .:lltrm1ey G'aneral. 
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SIDE\\-_\ J ,l{.'- - -·\ :-:'-F,-;.:"1r: ::,.; -r 01" COST T O .\l11'TT l:\'1~ 1'1~1lf' l·: ln'Y-~ ~OTICE 

TO P WJPERTY Q1y:,,-i::ns. 

Illn . ?IL1 r ,U.JL:\I C urnn:. 

Sn c: Cit:1·, Iu1ru. 

D K1H Sm: Ynill', n l: 1"l 1c· 23cl inst . addrc:-sed to 1.hc a t torn ey 
general h a.'! l,een refe rred 1.o me for r epl_v. 

You r qnC's tion as stated by yon is a.~ foll ows : 

" Do :n ,11 tlii11k scc-tio 11 T i D rocl ,, s11ppl c111 c·n l. r·o11fr rs power 
OD a ,·it:- 01· 1011·11 r·nu n,·_il to lc1·y sp c,· i; iJ nsscs,:; ment fo r p er ­
nM1J1 cn t. si il c,11-alks will wnt fixi nQ· n i i111 c :l! t(l pL1,· r. fn1· 01111C'l'S 
of a lrn tt inf.'.· ln t-s to nppe;n· and sl1 nw eanse wl1y th e le1·y shou ld 
n ot he rn n c1e:" 

You also cnll nLlentio n 1o t he fad tlial tl 1r. <>r<.lina 111• r in yo 11r 
town J) l'OYicks f.-.1· n oli cc' 1. n th f' 01u1c r of tl 1c n r- rrss it-~· nf· t he in1-
pr0Ycm ent :rncl ~·iYcs him nn opportnni1,v 1n l11 1il1l t h e 1Y:ilk w itJ1i11 
a cerb1i n tim e. :m cl :1lso fo r no1ir c hy 1mhl i,·;·1tin n fol' J, icls . h 11t·. 
tlrn.:t wl1cre the ,rnlk is constrnc.ted hy 1-h r. ri t)· 1.h1, p1'1lp1' r ty 01Y11e r 
is not given :my np portnnity t o be lwn l'cl 1q1on t lw q 111•stion of th e 
a rnmrn t of his assessment. 

The statu te to which y nn rcfc 1· is sil cn1 11p on th e question. Onr 
suprem e c,iu r t ha,s held tlrnt where tl1 e r- if·.y orclin:111,· r· p r·ovid cd fo r 
a n otice n ot designated hy the statu:te that then the city was com­
pelled to t•ornpl? with its ord in:-nice ancl g-ive the not.i,·c provinr d 
for th c>rein. 

Za lesky 1·s. Cedar R apids, 118 Iowa, 714; 

Bm·got vs. Green fr, elcl, 120 Iowa. 432. 

\\Thile the slntnt e all ow in g: nssessn,c,nfs on :ih nftin g: p1·ope rl.y 
withou t du e not ir e 1.o the owner is m1ronstit11 1in1rnl, i,t ,]ors not 
foll ow 1h::it a vali <l r1ss cc'. S111 cn t m~ y not he mad e i11 purs11:-t1H'.C of 
it if ·the notice and clue opportnnity to be hea.rd arc prnvi<l ecl hy 
loca l ordinan ce 

Gatch r.~. Cdy of Dr.s Moines, fi8 Iowa, 718. 

As h::iving a fu r1J1 er hcnrin g- rm the quest.ion, c1 nd as in.di.-·ating 
th e necessity of noti ce, I e::i ll you r attention. to the case of 

B ebee n. Mayonn, 122 Iowa, a4- , and 

l.' ee cl 1.·s_ Crdar lia}J'icls, 137 Iow::i , at 113_ 
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And in view of these authorities. and in view of the general 
rule that the party being assessed is entitl ed ·t o his da y in court I 
think it would he nrnch sa.fer to have yonr orclinanee so amended 
a.s to giYe the property owner n ot.ice of t he t.ime when the qu e;,,t ion 
of the amount of the assessment again i:,t his p roperty is to be h eard 
a.n<l an oppo1111ni ty to be present and make any showing that h€: 
woul d in ,inst.ice be entitl ed to make, such as that the proceedings 
wc1·e insufficir n t to authorize any assessment or upon the question 
as to 1he proper amount of any assessment to be m,a<le. 

Yours 1ruly, 
c. A . RoBBINS, 

A ss1"stant Attorney General. 

PR IMARY E1,i,:c·1·10K.-Certific.ate of no mina,tion by con11ty conven­
t ion sntriei ent i n ahscnrc of obj ee:tion. 

,J. R. 1\TAHTIN , 0,11111/-y A11d-iior1 

F~lllmetsb 111·g, Iowa. 

Oc·tober 25, 1912. 

D1·:AR Sm: l ltac.1 a conversation with Mr. Dav id son ovel' the 
t clcphmw tl1 is aft.e rnoon in whieh he st.at.ell t hat h e was fa I king 
for you , arnl 1·(1q11 estrd my opinion as to wh.c,the1· you conld ques­
t ion th{, reg-11larit.y of tlw proeredings of the de11wc:·t·,1tic cmmty 
convention in 11omi1111it i11!! a. ca 11 d idn te for count.y attorney where 
n <·crt.ifica.tc of rnnnin·ation had been 1,egnlarly fil ed with you. 

It1 is m:v 4Jpinion ' tl1at. iJ' the certificate is r egular on its fac.e 
that you have no authority to make inquiry beyond that certificate 
and rd nse to fil e it. brcanse of wm e irrcgnla.rit.y in the proceed­
ings of the norni11H,ting- convention , unless ohjection.<i ha.ve b~ n filed 
with you, as p rovid ed m section 110:3 of the. supplement to t he 
code. 

'['h~1 OJH 111on in t.he c<1sr. of Pratt 1·s. S ecretary of S ta.te r e­
ferred to hy ~fr. Da.vi (lf,on in our convers1ition over the telephone 
i:,1rnpl y JH,ltl i-lw t pal'ty commit.tees have no authority to m~1kc an 
orig-ina l nomi1mtion . There is nothing in that. ease that would 
throw a11 y light. 011 the quest.ion pr•esentccl hy you. 

Yon will oh~L'l'Ye by 1·eatlin g section lOR7-a23 of the supple-
111,c' nn to tli,· roclP t.lrnt t lw law does not r·e·qnire a nwjority of clel e­
g-ntes to Ji,, pre1-;e11t at a c·nunty r:onvention- simply t.hat a ma.jor­
it.y o f' lhc prer·i nr.ts of the oom1ty are represented. I do not know 
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whe11wr it ,rns th e iu tc11ti1 ,n of t he l(,~i,d:il11n· !1) n1,1 l;, • t lii :-- nilt' or 
not . bn t. tl t'Yer thele,-s. t l1;1 t sedi,m will 11,,,1 1· 11,, c>,l h l.'r ,·<11 1s l n11't.ion. 
l'nl ess oh,i ef't.in11s a r (• mad e h:v so lll eon c at. l ('a st . ,·i~·li i. d ;1,,·s h1,for e 
th e da >· 1>f d t' (·t ion . >·nu sh,111ld haY c 1hc 11 a111 ,' ol'. th e n,1uu.nee 
prin tccl upon the oi'tki al ball ot i f. as l have ;:; t ai .,· d ,1l><1\' 1'. the cer­
ti fic,l t C' of 11orn i11 at io11 np pear;;,- to be r eg- nlar. 

Yours , ·e r y t rn J>·. 

J onx l;,LETC ll E R. 

.'1ss'is(ant . l.l to r11 cy Gcncml . 

B., xKS-DEBEl\TT!fff B ON l>S-o\ l! THORlTY 0 1:' 8 .\\' J:S:G S B .\ :\ K S ·ro IN­

\"E;,T lK - ,\u thority of savings bitnks to in vest in d elwnture 
Lon els d isc rn;sed n ncl held that sa.vings hnn ks ,· ,11 rn nt own snch 
bo•1 els. 

H ol\'. ,JOHN L. BLE,\ KLY, 

A11ddo1· r,/ Slat e, 
S1';i1c JT OUS<•. 

( kt."'"' t' :z .-:;. I :I I :Z. 

DP..\R S in: Yom\<.; L)f th e :ZJ<l inst. acld 1·.--.ssecl t ll t h, · a.Uorney 
gc·1-1 c1·,1l Jrns l.1 e,· u 1·efc1Tcd to me fo1: r epl y . 

Your q11 es tio11 is. wh et li<'r or not state or sn yin g-s hanks Ol'g m1 -

izcd ru1dPr 1he laws of Jn\ra nrn y legally pm:t.:lws,~ or own cl eben­
t:ure bonds. 

.c\. cl ehent·m r: is dcfow d 1o he, 

' ' .c\n i n.-; h·11 n1Pni· in t he n nt11rc of. a .111 or tl,!,q.rr•. to se r:1 1re a 
re rtni n Sll!'ll r;f rno 11 ey wi t h inter e~-t; 

" ..i\11 in st: 1· um1' nt \\' hi ch shows tha t tlH ! [>iirly r,wcs a11cl is 
bounrl to pay and is ,H·l, 11 011·Jedgrncnt of t l1e dc·bt; 

'' A. clrwum en it. which cith€r cr entes a. dcl> t 0 1· ::i.,·Jrnowlc:clges 
a d elit: 

";\ wr itin!! n1·k nnwl <'rl g- ing a dcht spcc ifie:i] ly, nn ins tru­
m ent .. Q'enr rally unde·r seal, for th<:! r npn.y 111 .-·n t nl' money 
loaned; 

" Usnn,ll y, if not exf'lusive-ly, use of. nlJl iirn.tio 11s nf (:o rpora­
t ions nr lal'ge mon<'ycrl <'o-partn erships-, issn f'd in a form con­

venient t.o he bo11 ght and sold as inveRtrn nnts: 

53 
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·' A \ITiLiu~ wlii cl1 is fin,tly , a simpl e ackLJO\Yl eclgrn en t un­
der ."Cal of the de.l:i t; secondly. an im;tn1.mcnt ackuuwle<hring 
the d ebt. and c; ha rgi n g t lt e propctiy of the c:orn pany \Y ith r e­
payrn r:nt ; an rl thirdly, an inst rument acknO\deJging- tl1 e deb t, 
d rn rgin~· t li c propcr t,y of tlt e compa11y 11·i t.h re1,nym ent, and 
furt hr restri r·tinµ- 1"! 1r! co111pan~· from !jving pri r,r c-l iarg·e." 

1:1. Cyc., pa.g·cs :li:iK to :300. 

Sect.ion l k:'iO of th r code supplement pro1·ides as fo ll0ws: 

" Each sav in gs lm nk slrnll inYest i ts funds or capitaJ, all 
moneys d r: pos itecl th er ein nn d all its ga in s and profits. only as 

follows : 

"l. In bonds or in teres t hearing not€s or certificates of the 

United States; 

"2. r n hon ds 11r evidences of (lcbt of tl 1is state, hea,rin g 

in tc r.esl ; 

" 3. In hon,ls or \\'il!Tants Oif :my cil.y, tmn1. (·o u11 1.1·, ,;cl1ool 
<l istri ct, 0 1· drai na .r;·~ distri ct of thi s stn t c· . isswLl 1m 1·,-1ian 1. to 
the nutl1nri t:,' of ln w: h11 t not C'><' red in .Q· tm0 11ly -fh·,· JH' l ' .-. ent 
of the nsscts o f' the bank shall cons ist of snch hnn ,l ,; ()I' \1· ,n· -

ran l.s ; 

' ' 4. Tn 110! ,PS or lion els seen red by rn or1 .!l'UJ!'C or dcnl of t r ust 
upon uu inc11rn her'f·d r en l estate in tl1 is stn.te, ,rnrt lt at least 
twi co tl1 r• amor111 t lonn crl t her eon . " 

Jn no 11 e of these subd ivis ions 11·ill there be found :rny ter m which 
mfl.y be ,·0 11 st1·ued to coYer del,enture bonds, hence, I nm of t he 
opinion tli a t you r '111 cslion, in so fo r ns sci.r ·ings ba nl,s ai·c con cer ned 
should he answ <' l'Cll i n t he n egati ve. I will sa,?, ho,rever, th at wher e 
the flehenture is g iven a.nd in conne0tion wi th it the re is deposited 
or p led ged sec1u·.it·y fo r the paym ent of: the amount sh0\\"11 to be due 
by the llrhc 11l111·c. and thnt snch bonds nncl securiti es as ar e de­
scri bed in pnr:i g r:i phs 1. 2, 3 an d 4 of t he section above quoted , a r c 
such as lnny be owned by sav ing·s banks, then the bank would be 
a uthol'izetl to purchase t hese securities ,rithout the accompanying 
debcnt m-e, a 11 d the fa ct tlrn.t it is ,ta.ken in add ition would not render 
the t.ra nsaction illegal. 

'With refer ence to sta te banks, l am unable to find a.ny sta,tute 
similar to code supplement section 1850 prescribing or limiting 
the sccnr itic.- in which its capital may be inYested, hence, I am of 
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1l1e op in ion that in so fa.r as state banks ar~ cou ce n H'c.1 ~· 01n- ques­
t ion should be a.rn;nYcr ecl in the affirmative. 

Yours t ruly, 

C. a\ . R OB BI ~ S, 

A ss·1:sta.11t A tlo r 11cu Ge neral. 

l,-.\):{BLI:l\G.-..'\ sal e of chanees on articles donat,0 d for d1a.ritable 
purposes constitutes. 

J. H. S1'0 FFPE11, Cashier , 
Wnlcott, Iowa,. 

Octob er ~5, 191~. 

DE\H Sm : Yours of the 24th inst. a d dressed to the secr e tary 
of sta£tr hns l,een r cfcrrerl 1:() this d ep artm ent for 1·cp ly . 

Y our qu eS't io11 , br iefly sta.t,ed , is whe th er or not. your J ,adics ' 
Cem eter y nssoci.:11" io:n in h olding th~ir bazaar, \\·oulcl have a r ight 
to sell ·~hanccs on arti cles donated t o t hem wh er e t.hc m on ey rc­
a l izeLl is to br nsc"d in hcnntif_ving th e cem etery. 

This q1wstion should be answer ed in tl1 c n egat ive . It. miLt.tcrs 
n ot how m,hl e th e purpose may be fnr w l1i1:h the procee ds o.r the 
g ame nre to be n sed if t l1 e proper ty is to be di s tributed liy cha.n ee 
it w ould cons titute a lottery as w el1 as gamblin g· :i,ml bo 1J1 a 1·e pro­
h ih i tecl by the statute. 

Y ours truly, 

C. A . R omims, 
Assi.stant A t torneu General. 

HonsEs.- Jnspc,...t ion of n po n importation r equired . 

lVIn.. \\1ALTER S T EADMAN, 

H :m co(;k, Iowa. 

Odol1 e r ~6, 1!)12. 

D EA R Sm: I liavc your letter of the 21st inst. in w h ich you 
state t lmt you bought a team of h orse-" in Sout.h Omia,ha a.ncl had 
t h em shipped to you at Han{!ock , Iowa ; ·that t he horseR w er e not 
insp cc·ted in Omaha, but Ja,ter wer e examined l,y an ills pector at 
H ancock, and a fee of $] 0.00 ch arged to you for t he insp ector's 
servir·es . You r equest my opinion as to wheth e r yo u a.r.e r equired 
t o pay tht' fee charged . 
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In the a.bsence of any provision for a less number of voting 
ma<Jhi.nes th11n booths, I am inclined to the view that the courts 
may bold that one voting machine is required for every sixty vot­
ers; in other words, the same number as the number Olf booths re­
quired. The question, howevieT, is one of some doubt, but in awy 
event a. sufficient number of voting machln:es sh'<mld be furnished 
in a voting precinct to accommodate the voters without requiring 
any to wait an unreasonable length of time in order to be fur­
nished an opportunity to vote. 

In this morning's pap-er I saw wha,t purports to be a r.epro­
duction of the face of the voting machine as it will 0;ppear t.o the 
voter on election clay on Kovemher 5th next, and the names of rtlhe 
individuails who are candidates for presidential electors -do n~t ap­
pear but instead appears a lever by means of which the voter is 
supposed to vote for all of the candidaites for electors upon his parity 
ticket. I assume that the machine has been so arranged' in 1ain at­
tempt to :fill the p,rovisions of code supplement section 1127-all, and 
wbJ:ile in tJ1e l aiter parit of the section it is provided : 

"It may also be providi:•d with one ballot in each party 
column or row containing only tbie words 'presidentia.l elec­
tors' preceded by the party name, and a vote for S'Uch ballot 
shall operate as a vote ifor all the candida:tes of such party 
for presidential electors." · 

in my judgment this provision should not be the only one made 
for the purpose of affordjng the voters an opportw.1ity to vote for 
pr.esiderutial electors, and that while the machine may be equipped 
with a lever by means of which the voter may ,·ote for all o,£ the 
electors of any one p·a;rticular party by means of one lever, yet it 
should also be provided with individual levers for eaieh candidate 
for presidential elector in order that the voteir may have an op­
portunity ito vote as he desires in case he does not wish to vote for 
all of the p1,esidential electors of a.ny given political party. 

With ref.erence to the other question whi c:h! Mr. Hilsinger pro­
pounds as follows : 

'' Snppose twenty voters are present in polling plaoes and 
all demanding ihe right to vote before the time the law says 
the polls shall close, can the board close the voting at time 
named by law or are those who ave present and demand their 
rightc; to vore entitled to cast their ballot?'' 

the gene:r,al rule is that the provision of a statute as to the :time 
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of opening and closing of polls is so f ar directory that an ir­
regularity in this respect " ·hich does not d eprive a leg-al voter of 
his vote or admit an unqualified voter to vote will not viti,rute the 
election. 

15 Cyc., page 364. 

Hence, I would say that it would be the duty of <the election 
oflfoers, in the case supposed by him, e,; en though they closed thie 
polls at the hour fixed by the statute, to permit all persons entitled 
to vote who were within the polling place at the time of closing 
to vote before the polls are finally closed. 

Yours very truly, 

c. A. RoBBINS, 

Assistant Attorney General. 

PRESIDENTIAL ELECTOR.-One holding office o.f county attorney 
eligible. 

iVIR. W. F. RYAN, 

Larchwood, Iowa. 

November 2, 1912. 

DEAR Sm: Yours of yesterda,y ,addressed to the attorney gen­
eral has been referred t.o me for reply. 

Your question, briefly stated, is, whether or not one who hlas 
been nominated as candidate for county attorney in 1Jhe June pri­
mary is eligible to the office of presidential elecitor, and whether 
his name may appear on the offi.ciaJ ballot fo;- both offices at the 
·coming election. · 

The genieral rule is that two incompatib-le offi.ces mray not be 
held by the same person at the same time. I can. see nothing in the 
duties of the respective offices that would render them ioooII1fPaJt­
ib1e a nd can see no reason why one person may not be permitted 
to exe1,cise tlre duties of both .offices. 

Code section 1100 provides for nomination of candidates by pe­
tition and further provides--

'' That the name of a candidate placed upon the ballot by 
any other method sha]) not be added by petition for the 
S(J/(JU!) office." 

1 
• 
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In 16th Cyc., rut page 1135, it was held that the price obtained 
at an auction sale of land or of an un<livicled initerest therein is 
admissible as somP. eviden<:e of the value of the kmd in the absence 
of proof of imposition or mistake, and in 17th Cyc. , at page 130, 
it is laid down as a rnl e that "the scope of cross examination is 
largely a matter within the discretion of the presiding justice and 
considerable latitude has heen permitted. A witness may be ex­
amined as to his knowledge of the value of adjacent land, and as 
to the price paid or received_'' 

• i\f:ter haiving fully examin ed these authorities, I am of the 
opinion t hat the ruling of the court complained of was erroneous, 
and 1Jrnt there would pl'Ol1alil~, he an equal chance of reversing 
the judgment on appeal. 

Yours very truly, 
C. A. ROBBINS, 

,1ssislant .1.li torn ey General. 

ELECTrON--PournG PL,\CES.-Circulation of consent petition nbout 
the poll in g place on election day should be prohib ited. 

October 29, 1912. 
AGNJ::s 'l'E PASKE, Attorney-at-Law. 

Sioux City, Iowa. 

D EA it MADAM: Yours of the 26th inst. addressed to Urn atJl:orn.ey 
general h 11 ,'>, on ·account of his absence, bee:n referred to me for 
r eply . 

You call attention 1o the probability tba.t 011 elcetion day the 
saloonists will he circulatir:1g: their petitions of consent for signa­
tures among- the voters in the polling places or a.t the doors imme­
diately adjoining. 

By code scr:1.ion 113,1 it is provided: 

"No pm-son shall on elec·tion da,y do any electioneering or 
soli citing of votr0 s within any polling place or within one lnrn­
dreu f,e,et tl1 er efrom as defined in tliis ehnptcr , or interrupt, 
hindet• or oppose any voiter whil e approaching the polling 
place for tl1e PUJ'pose of voting. 'C'(, "' * .Any violation of 
t he provision,<; of this r,~' ction shn.11 be purrished bv a fine of 
not less tlian $5.00 nor more tltan $100.00, or b~- imprison­
ment of not less than !.en days, 1101· more tha111 thirty days in 
the cournt:v jail, or by both fine and imprisonment.'' 
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\Yl1i lL' tlil' :,; c,l i,· i tt.u ~· ,11' ,- i_, .. !'11 :l i ll l'L' :o< t , , ;] <'•>ll " • 'll l 1•,' ti1 i,, 11 lll iµ- h t 
n ot l ,e lh ,· snl i,·it in~· , ·l \ '<> J,·s 11·i t l1i n tl 1,· 111, ·; u1i 11~· P.l 1.l1 is ,,,·,:1in 11 . 
and 11·ltile i t 1J1 i~·l1t 11 c,1 111 · c· l,• ,· t iniwL' l' in~· 11·d li i t1 i ll, · lv 11 , ·1· o [ th e 
la,Y abnYe q1"llltL·1l. .,·d it \\' <> 1rl .-l "L' L' lll 1h;1t. il \\'•>t ilcl h,· 11·i t lti1t 1hc 
spirit of tli c la,,· :iucl 1h :1 1 ,-;1 wli p1·; l<'i i ,·, ·" :,; ]1 11111 ,l. 11 n ( I,,. !,>krn t1· .J in · 
or abou t t lt e pnll iu g pla e,·.-; hy t.li t~ d1'1 ·liPn 11i'liL:< ' 1·::; . 

Yonrs trnly. 

C. _\ . Horrn1'.'i s , 

_ L.,·sistcrnt . I t t nn1n1 r:-r,n, ral . 

'VOTJ C'l" G 1L1 C: lJl:\ f':'; - 1\L' ~lBJ·;r; ( >j,' f~EQ[ ' JHE[l TK .EACH .l-'KECINC'r - . '\ii­

H,\-:,.; GJ ,: )( E: X 'l' <•F LE\T!," T>1 scT s-;En--Ti rn11T OF l'irnso:-::s TO "\ O'l'E 

~\ FTE11 Tnrc FOR Cr..os1NG POL L S. 

Ivfo. C. _A. R 1 W S ON. 

Chairmr,,11 fl (' JJHIJ/ican Cc·n l ral Cn111111-itt ce, 
li'Je1ning· Bnil1l111f.:·. City. 

October 30, 1912. 

DE.\R Sm: Replying 1n th e leUer of ;'.Tt·. George E. Hilsinger 
of :'.\Iaqnok<·.ta , clat·r cl Of'.tol w1· :2fith, whi(·l1 )1.-is been s nlimi !Jlcd to 
this clcp a.rtme ut throug:h you for r,~ply, will s:iy with rd:1TcnC'r• to 
the quesbon as to t he nmnlw r of vot ing ma ('.hjuf% r equirod iu a 
voting preci11 ct that it is p l'ovidcd by code sertion lllJ: 

"The booths a nd co111partmcnts s l1all be so built and ar­
r anged, if possible, as to be p erman ent, so that after the 
el ection tli c:v may be taken down and deposited with the town­
ship, city or town c•lerk , :is th e c.-isc may he, :for sa.f~ keeping 
and for fnture ri se_ Tl1 c n nmhcr of vo~ing boo1J1s sl1 a.ll not be 
less than on e to e i· ery si:-c ty v oters or frri ctio-n thereof who 
voted at the ll'l st pree,eding election in tbe precinct. " 

The dwptcr whi ch .makes provision for the use of: voting mru-­
chines instead of hooths mnkes no provision for ,tihe numhcr o.f 
voting maehin es r er1uired in any particular precinct, but it is pro­
vided hy code supp l·ement section 1137-n27, 

' · .All of t he provisions of the election law now in tforcc 
and n?t inconsistent with the provisions of this act shall ap­
ply with f11l1 force to all counties, citi es, and towns ~1dopting 
th~3 use of voting machines . '' 
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In the absence of any pro,~sion for a less number of voting 
machines than booths, l am inclined to the view th.at the courts 
may hold that one voting machiru, is required for every sixty vot­
ers ; in other worcls1 the same numher as the number ~f booths re­
quired . The qu esti on. however, is one of some doubt, but in a.nc11 
event " sufficient number of voti ng machines should be furniehed 
in a voting precinct to ncoommodal,e tJ1e voters without requiring 
any to wait nn nu,-easonable leng.t.h of time in order to be fur­
nished an op portunity to vote. 

In this morning 's paper I saw what purport.a to be n. r.epro-­
duction of the face of the voting machine as it will appear to the 
voter on election day on 1\ovemher 5th next, nnd the names of the 
indi viducls who are candidates for presidential electors do not ap­
pear but instead appenrs a lever by means of which the voter is 
supposed to vote for all of the candjdrutes for electors upon his party 
ticket. I assume that the machine has been so arranged in ·run at­
tempt to fill the pr visions of code supple,ru,nt section 1127-all, and 
wh:ile in the latter pru,t of the section it is pro,~ded: 

"It mny also be provicred with one ballot in each party 
columu or row conta.ining only the words 'presidential elec­
tors' preceded by the party name, and a vote for such ballot 
sh·nll operate as a vote for all the candid.;,tes of such party 
for presidential electors.' ' 

in my judgment this provision should not be the only one made 
for the pur1,ose of nJT:ormng the voters nn opportw1ity to vote for 
presidential electors, and that while the machine ma.v be equipped 
with ti lever by menns of which 1he voter may vote for all of the 
electors of awy one particular party by means of one lever , yet it 
... J.. .... ... 1.:1 ... 1_.. lv- ..... . ....... ...;r11n ... 1 witl, i,inl\r1 An n1 l PVf.lJ"q for P A,<> h , <'llnilirlR.t.e 

for presidential elector in order that the voter may have an op­
pol"tu.nity ,to vote as be desirea in case he does not wish to vore for 
all of the pretiidentiu.J electors of any given political party. 

With reLerence to the other question wb.ich Jlfr. Hilsinger pro­
pounds 88 follows: 

"Snppoee twenty voters are present in polling plac,es and 
a.II demanding the right to vote before the time the law says 
the polls shall close, can the board close the vo !i11g at time 
ll1Ll1led by law or are thoee who are present and demand· their 
right'f to vooo entitled to cast their ballot!" 

the geneMl rule is that the provision of a statute as to the time 
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of opening and closi ng of polls is so fa.r directory that an ir­
regularity in this respect which does not deprive a legal voter of 
h.is vote or admit an unqualified voter to vote will not ,•itiate the 
election. 

15 Cyc. , page 364. 

Hence. I would n.y that it would be the ctuty of the election 
officers, in the case supposed by him. even though they closed the 
polls at the hour fix ed hy the statute, to perm.it all persons entitled 
to vote who were within the polling place at the time of cloaing 
to vote before Uie polls are finally closed. 

Yours very truly, 

c. A. RoBBLNS, 

As.ista11t .Attorney General. 

PRES IDENTl,\L ELECTOR.-One holmng office of county attorney 
eligible. 

MR. W. F . RYAN, 

Larchwood, Iowa. 

November 2, 1912. 

DE.\.R SIR: Youra of yesterday addressed to the attorney gen­
eral has been referred to me for reply. 

Your question, bri efly stated, is, whether or not one who hBB 
been nomfoated 88 candidate for cmrnty attorney in the June pri­
mary is el igible to the office of presidential elector, and whether 
bis name ma.v appear on the official ballot for both officea at the 
coming election. · 

The general rule is that two incompatible offices may not be 
held by tho same pereon at the same time. I can see nothing in the 
duties of the 1"""pective offices that would render them incompat. 
ible and can see no reason why one person may not be permitted 
to exercise the duties of botb offices. 

Code section 1100 provides for nomination of candidates by pe­
tition and further provides-

"That the name af a canmd",te placed upon the ballot by 
any othet- method sba JI not be added by petition for the 
same offi~." 
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This langn::1ge ,1·ould indi cat.r t hat th c· r e might be no obj ect.ion 
to the sam,~ person 's nam e appearing upon the bn llot more than 
on 0e where it ,ras for a d,i(J' r.i·en i offiee. 

Code se c;t.irJn 1.173 prov idi ng fo r the elec:tion of presidential 
elecfors contains only th,.o folloll"ing- prohibition: 

" Xu on e of whom shall be a person l1olding office of sena,. 
tor or repr esentative in co ngress, or any office of trust or 
profit under t.h e Un ited StMes." 

Whil e th e ofiiec of coun ty attorney is an office of trust ,as well 
as of profit, it is one und er th e state government and not under 
th e Uni ted S tates and hen.-·c t hi s provision would not. interfore 
wi.th a county attorney art in i:.r nlso as presidential elector. 

Yours tntly, 

c. A.. ROBBINS, 

.'1ss'ista.-nt Attorney Generai. 

M.A YOH.- Exteut of .iurisdiction of in civi l matters. 

J. c. BAKEH, ,T . P ., 
Marengo, Iowa. 

November 4, 1912. 

D EAn Sm: Yours of the 2nd instant addresse-d. to the attorney 
general has been referred to me for reply. 

Your question briefly stated is, whether or not a mayor o.f a 
ciity has the right to sue on accounts outside of the city. 

Th e mayor in exercising juri.sdicrt:fon in civil cases acts as a 
justice of the pea.ce -ex officio , and hence, he would have the same 
jurisdicl-ion ns other ,justices of tl1e peace which would extend 
throughout J1is county. 

Yours very truly, 

c. A. ROBBINS, 

·Assistant Attorney General. 
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BoxB.\.LL },LJ..E,s.-I\Cinors should bt' excluded from. 

l\ovemher 6, 191~. 
EARL PETERS, :Mayor, 

Clarinda, Iowa. 

DEAR Sm: Y ours of tJie 4th inst~m t addresccl to the a.ttorney 
generatl has been r eferred to m e ·fo r attention . 

You call attention to the proYi ions of code section 5002 an d 
inquire "·hether or n ot thi s st a:tute prohibits the keeper of a box 
ball ,alley from p ermittin g a minor to take pa.1,t in the game 
known as "box bal l. " 

The statute provides: 

''No persl)n who kcCips a billiard hall, beer saloon or n ine 
or t en pin all c:v .,, * '~ shall permit1 any minor to re­
main in such hall, saloon or alley, or take p art in the gaane 
knomJ as bill iards, or niu e or ten pins." 

I do not kn°'·v anything about the gam.e of "box baJl," but if 
it is a gaiille that ·would fall within the description of any of t h e 
games des cribed in sectio11 5002, as above quoted, your question 
l->hould be answer ed in the affirmative. 

I en close a leafl et covering the gambhng laws generally. 

Yours truly, 

c. A. ROBBINS, 

Assistaint Attorney General. 

PEDDLING.-Sale of from car does not constitute. 

HuTcmNsoN G ·nocERY Co .. , 
D.ecoral1, I owa. 

November 6, 1912. 

GENTLEMEN: Y ours of the 4th instant addressed fo the at­
torney general ha,,;; been re'fierred to me for reiply. 

Your question briefly stated is, whet.her or not a resident of 
another state or eount-y may ship in a car of' ·apples or potatoes 
not raised by him and sell the contents of the ,car by the busliel to 
the consumer iand not he subject to the lic:ei1se provided by our 
law or by city ordinance. 
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Tli i~ d 1· p,1rtn1r·nt Jrns hen·tof,1r·c rnl ed t lrnt ,,·h1·rc the sa les are 
11 wdi· fr1Jn1 the c:ar 1111 d no JwJdl iJJg is cl one J,~· th e pnrt;v 111akiug 
U,c s,dr-s 1Ji:1 t nr·ill1 c·1· t he h c·r·n s,· la11· 11 or ord i11 a.11,·es 1rnul cl be 
1·io l:1L, ·1l by s:tl (•,s mad e in s111J 1 1n,11me r. I f , hml',~n·r. the~· n 11 cler­
look t11 pr, rlrll r t li r: 1· r-get:cih l1•s 11,· ,.1111(] 11, rouglw nt tJ1 e connty and 
<,u l\~id e .,f 1h r: eity oe tn11-r1 t l1 r·11 th e li•·ense law "·on ld ripp l~·, an d 
if witliio 1hi· tr,wn th e: r·ity ordi11:rn, -,, tr1ight !Jc ma d e to apply. 

Yours trnl.\·, 

C. s\ . R OBBINS, 

. lss ista.nt ~ltforney Geu eral. 

lI1G11w .11·s- E sT.1nr,rs nMEN'l' ( >J·' (hn1 (:; 1i01·:,.;os OP ~TATE COLI..EG&­

_\ 1·'/' 11nH1T1· n!·' Hn.11m. - H :i i-cl of: s up er v isors have no a nthority 
Lo e:-.t:i ld is l1 l1 ig ll\rnys n,·cr sta le prnpr ri} ' \\'itho ut consent of 
11 11 :ird r,I' ,· ., 111 l'O l. 

Tow.1 S T ATE Ho.,m, Ol•' EoucA'l'JOX, 
S t;1t c• Honse. 

f.; 111s: Your lct1u· of 01·tohe1· 25th addressed t o the attor ney 
g-c 11 c1·:il h:1s hc·e11 r eferr ed to m e for rerJly. Th e questious which 
y,1 11. propouud arc: 

. " J. ll as the bonrcl of supel'-visors of Story connty the 
r1g·ht a rid power to es tab li sh a highwa.y as proposed over colleo-e 

] 
. e 

gr o1111c s rig;unst t he r emonstran ce of the board of ecl uc;1tion 
a11d t:o ll cgc au tl1orities f 

' ·~- 1f th ey h,n ·e snrh poll'cr . th en "·h n,t. rig hts have the 
;.faf .p l,n:11·d o:f er111 r.1.1 ion ,1 1111 eollege author it.ie-s to control 
t r; 1rtil' n,·,, r s 1H·li n h i!..! lnrn y 1r hen establi shed ~' ' 

'' \Vli l'l'c' . land s 01n1?d l1y th e stute nre in artna l nse by it 
:01· a pn li l1 r· p11 1·1111~c· ,1 C'nrn 1ot be condem 11 ed fol' a.uotlt€r and 
111 1·011 s1ste11 t use 11 1HlP1· g·,·11 cl'a l sfntLttor.v :rnthol'itr to con­

dc1.1H'. ],u1 d.'· 'l'li c1·c mus!. he cx pr,·ss stn tu to ry nnt,liority, or 
th:, ,~11l h01 1t.y 111 w::1t nl'lse from nN·e. sal'y iinplil'ation : :uid 
Hn,~ 1~_ 1r11 P, a lt ho11g-h th e ""'u <·1 .. -,J st~t·11 t .. , · ,1 - m · t l 

. ~ , · ' · " • s , r e s n 1c·1 en y 
cou1~·,r·: h1· 11 s11·e to c·rn h1,a1·e a ny la nds owned hv th e s tate." 

h <.' y<· .. 61 1._ . 
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,'-'t. J. 011i.,·. cl, · .. h'. r ·o. 1· .~ . 111. T111:/ _ ln 1· l.-.'d 11rn l io11 ,,r .Nl i11d_ 

..J.:3 Jll.. :~OJ : 

TJc/l'I .~ 1·.~. S ic lwls., :s! I 11 1. , _-\.pp. 610: 

!lla ttcr of Utira . , ;l llun. ( N . Y. ) ::!:)G : :.2 (, :-,.; _ Y .. Sup. fi t, ·1. 

BY code sect ion ] 50!1. ;1,, Jhrn· amc11d C' d. i t i;; 1w,wi d cd ihnl t h e 
boa.1:d of r egc11ts or h ,, :irrl of co11tro] t)f the iush t ut.io1 1s li plo11~ing 
to t he s late rnnY n1rn tc .• 1l tcr . ehnngr 01· estn,l,lish p nhli r· hig h ­
ways th rou gh t l;c la u ds lw lnn ging to t-h c st;11: c a 11cl for Ili c 11sc of 
such i11stih1/io11.s, ::it-: ·the hoa rd of r cgcnt-s or bonrd of •·<m tro l 111.::iy 

deem fot· the bes t inter,·sfs nf the stnt.c a nd th e pnh lir . sn L.i t>rt, 
h01n\'e t·. to th e approva l of th e honrd of supervi so r s nf th e eonn -
1y or the r·i ty eo111H:il of t he city wher ein su ch lands :nc s ih1 ~1ted . 

'J'li ere is no e:,pr1•ss sta t n lnl'y n u tho ri1y fo1 · t he 0, t.ahlislnnent · 
of publ ic l1 igl11rnys t hrfJUS!'h lands b elonging- to stnte ins!itnt io11s. 
cx1· rpt. in ,·onj11 111·I ion ,1·i tb. and y,1i th l he ronscnt of. the board 
of n·o·e11ts oL· the hoard of rnntrnl. JTen ec . I ,111 1 of the op ini on 
t hat ;our fi ,·st qu e1:;tiou should be answer ed in t he negative, a nd 
in vie1Y of t hi s ans \\' er , it be0omes unnecessary 1.o reply to your 
seNrn d. qncshon. 

T he c:opy of n otice whif'!1 you enclosed is her ewith r d nrn ed . 

Yours v er y truly, 

c. A . ROBBINS, 

A ssista,nt Attorney General. 

'1'1L\'.A'l'ION .--Validity of cert.ai n taxes assessed against cerbacin land­
helongin g t o the state purchased sin oo the l evy. 

H ONORABLE BOARD OF CoN THOL, 

State House. 

Nove111 be r CJ, 1 CJl 2 . 

Sins : Your letter ·of the 6th ins tant, t.ogether with letter from 
Geo. 0. Free, cnuuty t r easurer , da:ted October 29th, requesting 
an opinion in r ega rd to tli e validity of certain 1.axes wh~eh a re 
claim ed to he a lien up on cer tain lands now OWil!C,d by the state, 
has been referred to me for r eply . 

You 0a ll attention to an opinion of former J\ titornc:y General 
)fnllnn of el a t e D er·emhr r l!\ 1905: al so 1o one of form er At-
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torney General By~rs of date December 31, 1907, which have 
some bearing npon thr. matter. 

In the instant case it appears from the letl:€r of the county 
treasurer tliat the state obtain ed its title by deed dated November 10, 
1911, tbe land having heen as.-;essed for taxes in the spring of 
that year, and the taxes lr::v ied a;t th e usual time in September 
prior to t he time of the purch.ase by the state. In this r espect the 
case is to be clistingu ish ecl from the case cousiclerecl by former 
Attorn ey General :\follnn, fnr in that case the land wns conveyed 
by th e peTson to whom it wns assessed to tJ1 e state on the 10th 
day of June, 100-1-, and priOJ' to the time o.f t be levy of the taxes 
for that year. 

And in th e case consid ered by Ivrr. Bye,·s 11, e proposed sale of 
tlJIO land for taxes was for 1h r taws of the ~· ear 1903. 'rh e state 
obtained its title l\Jny 23 , 190:3, before tl1e ta xes for the y r. ar 1903 
were levied. 

Hence, the ca~e is to be distinguished from 'P::ich of th·e cases 
heretofore considered by th.is department in the opinions r efon·ed 
to. How.ever, it is provicled by code section 101.!5: 

"T::i.xes uuon real estate shall be a lien thereon against all 
persons except the state •' * '*' As between V·e'll.clor and 
vend.cc surh lien shall att,a:ch to such real estate on the 31st 
day of December, following the levy, unless otlJerw-ise pro­
vid ed in this clia.pter. ' ' 

Innsnrnd-1 as the pnrchnse was made by the state prior to De­
cember 31st followin .t::· the levy which was made in Sep:tember, 
the tnxes in question were not a lien at thie time the real estate 
was purchased by th e state. 

Raldw-in 1;s . Mayne, 42 Iowa, 131; 

R ex Lumb er Co. vs. Reed, 107 Iowa, 111, at 114. 

, Furthermore, it would seem that after th e title had passed to 
~rn. s~aJte the provisions of code section 1435 would apply where­
in 1 t 1s provided : 

"and 110 assessment or ta,xation of such lands, nor the 
payment of any sn ch k'L"\'. by any person, or the sale and con­
veyance for ta..\:es of any such lands shall in any manner af­
fect the rig-ht or titl e of the public therein, or confer upon 
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the pnrr·l1aser or per,:0n "·ho pn~·s ~H'h f;1xcs nn>- ri g-li t or 
inter est. i 11 sn c- lJ hn cl. · · 

D isli'lrt o.f Oukla11cl L'S . J[c1citl_. l C(i fow ;1. t,G3. 

I n Yie,Y of th ese autlw riti es I am of tlw opinion 1".Ji.rnt whn.trver 
remech the county m::iy have ngninst. t.h e fo rmer rnnl ,L' l' of the 
Jan et , .for the rol1ection of su ch tax. that su ch t:1x is uot a lien 
upon t he lfrnc1. 11or m ny thr lnn cl he sold for the snme, nor is t.he 
state in an:1-- way liahle for t he p arrnent orf snch t.ax . 

RC6pectfully, 

c. A. ROBBINS. 

Assistant Attorney Ge11 eral. 

F EEB!,E i\IJKDED.- By what authority committed to institution. 

Nov,emiber 9, 1912. 
MR. H. H. HAHT. 

Director Russell Sage Fo1.mcfotion, 
105 E. 22nd St. , New York, N. Y. 

DEAR Sm: Yours of t.he 1st inst ant addressed to th e attorney 
general has been referred to me f.or r eply. 

Your first quesrtion is: 

"By what authority are feeble-minded persons admitted 
to your st.ate institution for feeble-minded 1 

"(a) By court co1rnnitrnent? If so, by whatcourl1 

" (b) By trustees of the institution 1 

"(c) By superintendt>nt of tbe institution? 

"(cl ) By what ·wuthority, if any1' 1 

F eeble-minded p ersons are admitted to our state institutions for 
feeble-minded by trusteffi of the institu t ion and by the superin­
tendent thereof nnd€r the direction of such .trustees upon the ap­
plication of the father ann. mother, or either of them if the other 
be de.ad or insane, or by the guardian, and iif none, by the board 
of supervi~'Ors or county att.orney of the county in which the 
ch~ld or yo uth r esides. There is also provision for commitment by 
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the juvenile court \Yherc the child r equi1;e,s treatment, and it is the 
duty of the, (·ounty snperint,endent of schools in each county to re­
port to the superintendent of the institution for feeb le-minded the 
nam,;, age and postofficc address of every person in his county of 
school age who is depriv"-'cl O'f a reasonable degree of benefit from 
ihe common ,whools lJ_v r eason of mental or physical condition. 

Yon r SC(;Olld question is: 

'' Can fc. el;l e-minded persons be committed to ai state insti­
tution \1· i thont consent of their parents?'' 

Except ,rh cre: the commitment is made l1y the juvenile court 
this quc-stion slionld l1 r answered in the negative. 

Your third question 1s: 

"TTaYc p11rent~ aut horitv to remove feeble-m in ded minors 
from th e in st itution at the ir discretion ~" 

This queslion should lie answered in 1hr- nffirma,tivr\ and it is 
fu:rrt:Jher provid ed liy code ser:tion 2608: 

''Any inma1 e of: the in stitution lJ,\ ' order of the lionnl of 
trnstecs, made at any time, may be r eturned to his pnrents or 
guardian.'' 

Your fourth qnestion is: 

·'Can insanr minors be committed to a state institut.ion 
without the consent o!f their parents Y" 

Insane minors ma[v be comm itted to the r-1sylum for the insane 
but not to thr, st.ate institution for feeble-minded without the con­
sent of their parents. 

,: 

Your fifth fllW,i.ion is: 

'' Have parents authority to remove insane minors from the 
institution at their discretion f" 

This question should be answered in the negative. 

Yours very tn11y, 

c. A. ROBBINS. 

Assistant Attorney General . 
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CJTIES :,xn Tow:,.;,;- Cor ·xciL.· - }lily w•L 1wnnit h1y.-.: w p,>l)l or 

billiard halJs. 

RE,. F. c. "\VITZH'D·[ .\X, 

Conrad . Iowa . 

D.E,\R Sm: I am in receipt. of ~·on r commullication of the J.Jth 
instant rcC[uPstin!! to be ailvised as to \dwLher a t.o n-u cotuwil mn.y 
permi t ho:•,s to t'11tcr a nirw an d kn pin nllcy. 

Section ,:-;002 nf the code rn·oYides:: 

" ):°o person "·ho h ' c'p.s a hillian1 hn,JI, !wcr snlonn <H' n ine 
or ten pin nlley, nor the ngei1t, dcrk or St' rvnnt of :w~· :-::11('h 
person. nor any J>t'rson havi ng- c-har gt· nr· (·crntrol of :my surh 
lwll, snlonn nr al1C':,.·, shall permit a1iy minn1· t.n rc0 main in ~n('h 
halJ , saloon or nll P:·, or to take pm:t in an:· of t.lH' g·:nncs known 
as hilliards or nin,· nr ten pins. A violnhon nf 1.lw provisions 
of this secti:m sh:1 1] hr· p1mislw d li:· :1 fine 11<1,L foss thft11 li\·e 
no1· exceerling- 011 e lrnndred dollnrs. or irnpris,mmcn:1. in tlw 
eorrnt:' jail not execeding thirty days." 

No one has the imfl1ority to violate the provis.ious: o[ this ad. 
or to authorize any one else to violnt.c nny of the provi:iom: of 
this acL and J10 ordin::m cc passed by nny rity or town f'Onnr.iJ in 
conflict with the provisions of this act ,Yould he 01f any for,' P 01· 

e.ffect or operate as a har to a punishm ent undfT said seeti011. 

Yours very truly, 

GEORGE CossoN, 
Liltorney r:cncral. 

ScHOOLS.--i\Tanual trainin9-' may not be lrnd m rni lway shops. 

November· Hi. 101'.!. 
l\IR. GEO!WE H. CARH, 

D es :i\'f oines, Iowa. 

DEAR Sm: I am in rec,cip t olf your co111rnu nicatio11 of the llt.h 
instant advising that tihe Chicngo GrPnt vVeslPrn R.ailmnd Company 
has established a school for th e training- of e11 1ployees at Dnlrnque 
open to all who can pass the proper physical examiJ11aition, cwd who 

54 
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are not less tlrnn seventeen years of age n or older than twenty­
one years of ac;c; tha t thi s scl1ool is located a:t. Dubuque and it 
becomes n r.r·essary to t:ike t he students to Oelwein in order that 
they may re<:r: ivc practi ca l iuforrnation at the company 's shops. 

You r equ est an opinion as to wheth er they may be fa·ansported 
fre,e. in vi ew of the exception found in division (o ) of sectio:i;i 2157-g, 
suppl ement to the \'. Ode, 1907. 

\Vbile I nat1nally in cline to a liberal interpr etation of most 
,wy provisi on rr[ law, it seems to me tl1at to construe division (o) 
of said sc'.r-tion to include a private sehool of this nature would 
expand the sedion rntfrely beyond the thoug}it in tJ1 e m.i ncls of 
the gcner:1,l asscrnlily . Certninly ther e are no cases construing the 
word "publi c " which would at ri l I w;nTant such a construction, 
altl1ough I believ0 Ornt t,li er e is just as mnch r eason for trans­
portin g- th ese pupils free as there is to transport pupils f-ree to 
any kind of a parochial school. 

It occurs to me thrit in vi ew of the othe.r exceptions found in 
the sectfon 1,lrnt it would not be difficult at all to induce the gener,:tl 
assemhly to ri.rner1d the section to cover students attending a school 
of this nature. 

Yours ve:ry truly, 

GEORGE CossoN, 
Attorney Generai. 

Rm,nrn11R' l)1~sF.n.TrnN.-Rffer.t. 1mon citizem,hin. 

November 19, 1912. 
lVfR. HUGH U'ARRF:LL. 

Anita, Iowa. 

DEAn. Sm: Yours of: the ] 2th inst. addressed to tihe aittorney 
g(mera1 has been referred to me for reply. 

Your question briefly stat.eel is, ·whether or not a soldier who de­
serts the United Stat.es army forfeits his -citizenship, including b.is 
right to vote upon puhhe qnestions. 

Sections 1996 and 1997 of the Re,ised Sta:tutes of the United 
States, provide: 

:'<51 

"All persons who deser ted t.he m.ihiar.\· or naval scn -il'.{' of 
the United States and did n ot r eturn th,,n·l.o or report them ­
selves to a prornst-1nrirshal within sixt y d ays a ft.e r the issu:rn.:e 
of t.hc pro~lamation by the presiden t, da.tcd tlte 11th d n.y of 
:\farch. 186;\ are deemed to 1iavc vo lu ntari ]_..- l't'-1 iuqui cd10cl and 
forfei t:e d their ri~hts of citizr:nsh ip, a-s ,\·ell as t heir r .ig-ht t.o be­
come citizens; ,11~-d such dese1i ers shall he fo re Yer i ucapable of 
holding auy office of trust or profi t under t he Unite d Sta.I.cs, 
or of Pxercisiug any right_c;; of citi1.ens thereof. 

"No soldier or sailor, howeve r, who fai,t.hfn lly served ac­
cordina to his enlist mrnt until the 19th day of .April , 1865, 
and wl~. "·itlrnut proper authority or lea ve fit-st obta.incd , (]n it 
his comniancl or r efusecl to serve a.ft.er tli a.t darte, shalll be held 
to be a deserter from the ~u·my or navy, lmt this section shall 
be constrned solely as a removal .,f any disabili ty su eh solrl ier 
or sailor mav have incurred, under th e p t·.eccding section, by 
iJw loss of citizensh ip amd of th e right to h old offi ce, in conse­
quence of his desertion.'' 

and fully answers your question. 

Yours -1ruly, 

C. A. R.Ol3BINS. 

Assistant Attorney General. 

C I \',1. t l1 out 1·1'irht to practice without fi.rst obtain-HIROPRACTOR.-. S ~ 

ing certificat e. 

C. R. ·woon, County A.ttorney, 
Corwith, Iowa. 

November 21, 1912. 

DEAR Sm: Your l~f·er of the 19th instant referr ing to the fa.ct 
that persons are practicing medicine under what is known as Ll1 c 
chiropractic system in your county addressed to .Attorney General 
Cossou has been r ef erred to me for r eply. 

You request to be advised as to whether persuns practicin g this 
system of hrealing have a legal right to practice in th.is state. 

Such persons ca.n only practice by complyiug witb1 tl1~ r equire­
meuts Olf our statu1e with respect t-0 procuring a license from the 
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S CH OOLS.-Ra t.e of high school tuition fi xed by law if maximum 
only. _ ovember 30, 1912. 

MR. J. ,J. BILLINGSLEY, 

Primghar, Iowa. 

DEAR Sm : Yours of th e 11t h instant addr.essed to the attorney 
general has been r eferred to me for reply. 

Your quesbon briefly stated is whether or not a school corporation 
may exact as tuition ifor non-resident pupils a less amourut than 
that authorized by law. 

In my judgment the law was only intended to fix the maximum 
amount and t.hrut there would be nothing to prevent their fixing 
a lower rate in cases where they saw fit to do so. 

Yours truly, 

C. A. RoBBINS, 
Assistant Attorriey General. 

ELECTIO TS-REGISTRA'fION BoARD.-Days required to meet. 

J. D. GLASGOW, J11ayoi·, 
Washington, Iowa. 

November 30, 1912. 

DEAR SIR : Yours of the 22d instant addressed to the attorney 
general has been 11eferred to me for reply. 

Your question briefly stated is, how many d-ays are the registrars 
of voters r equired to meet or perform services for which they should 
be allowed compensation. 

By code section 1077 they are r equired to meet on the second 
Thursday prior to any general, special or city election, and to hold 
continuous session for two . days, and in presiderutial years fur 
1lbJree days. 

By code sec,tion 1079 they are required within three days aft.er 
the .end of the three day period, mentioned in section, 1077, to 
prepare two alphabetical lists of :all persons registered, etc. Tho.s 
would require at least on~ day and might require more. 

By code section 1080 they -a.re required to meet on Saturday 
before the election anid hold continuous session from eight o'clock 
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in the forenoon until nine o'clock in the aft.emoon; and by sec­
tion 1082 they are requir.ed to oo in seooon on the day of the 
election. 

Hence, it follows that the minimum number of days for which 
they should be allowed eompensation would be six. 

Yours very truly, 

c. A. RoBBINS, 
Assistant Attorney Ge1ie1·al. 

SEEos--.A.DuLTERATION OF.-vVhat per cent of foreign seeds may 
be included in without violation of the statute. Sale of by 
nrerchant. 

MR. W. B. BARNEY, 
Dairy & Food Commissioner, 

Des Moines, Iowa. 

December 3, 1912. 

DEAR Sm: Yours of the 18th ult. addr.essed to the attorney 
general lm:s been referred to me for reply. 

You enclos.e a letter from .Albert Dickinson Co., with reference to 
the Iowa seed law, and they propound the following questions: 

. First: 

"Sections 5077-al4, -a18 and -a23, all have a bearing on tll:ue 
quantity of mustard allowed in rape seed. Will you please 
advise us how we can comply with section 50'77-alS paragraph 
4th, without violating sections -a14 and -a23.'' 

Paregr,aph 4, of _section 5077-dS provides fur the purpose of 
this act seeds shall be deemed to be mixed or adulterated! wh :re rape 
contai~ 5% or more of C'ommon mustard or black must.ai:d. R~pe 
is included in the list of agricultural seeds enumeralt.ed m sectJon 

5077-al4. 

Section 5077-a23 provides : 

'' "Whoever sells offers or exposes for sale, any of tb.e seeds 
specified in secti;ns 13 and 14 of thiis am which ar e mixed, 
adu11erated or misbranded, or any agricultura! seeds which do 
not comply with sections 10, 11 and 12 of this act • • • 
shall be guilty of a misdemeanor," etc. 
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'' A peace officer may make an arr est in obedience to a war­
rant delivered to him ; and without a wan·ant: 

"1. For a public offense committed or attempted rn his 
presence. 

"2. \\·'h ere a pn hl ic offense has in fact been committed, and 
he has 1·easonable ground for believing that the person to b-e 
arresVid l1as committed it . ' ' 

On tli c ntber haud if the trespass \\"er e a mere technical tres­
pa.<;o; w ithot1t a m:ili cious inte-11t t o violate any of the sections of 
chapte r 4, above referred to, th·e question should be answered in 
tJ1 e negative. 

Yours Yery t ru ly, 

c. A. ROBBI N S. 

Ass-istcint Attorney General . 

M ONEYS .AND CrmDITS AND MONEYED CAPI'l'AL.-How taxed. 

November 26, 1912. 

E. S. \ VH,LArm & Co., 
115 Pine St. , New York. 

GENTLEMEN: Yours of the 19.th inst. add r essed to the treasur er 
of state luis been referred to this department for r eply. 

Your first question is: 

" If a local company of your state lends on mortgage, secured 
by rea l estate of your st.a te, 

"Is tl1er e an annna! state tax on the n1-0rtgage? Rate 1 

"Is t here :111 annual lorn l tax ~ Averag·e ra te? 

" Is tluer e any recording tax that exempts the mor tgage t here­
after from any further taxes Y Rate 1 

"Is there an income tax on mortgage interest1 Rater " 
A 11 four subdivisions of this qu estion should be ,answered in ;the 

negative. However , if the note was held by an individual simply 
as an investment and without any view of negotiating the same 
or r elo_aning or r.einvesting the money, it would be subjoot to ~ 
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five mill tax under the JWOYisions of SC\:tion 1, chapter r;:J. a,· I s of 
the thirty-fourth gener al assembly. 

If, on the other hand, tl1 e note was held h~· a hank nr oi lier 
moneyed capitalist using- his funds in com pctit.it> n wit.11 h;mk 
capital it would be subj ect. to be trLwd on twenty per C't'nt of its 
actual value at the rate of levy a.ppli c11hle to other p1·nperty in 
the ta.xing d istrict where the bolder of the note r esides. as pro­
vided by section :'5 oJ said act. 

Your second quest.ion is : 

"If said local company sells and assigns the mm·t~:1g,' l"o a 
New York compaJ1y, which r ecords the assignment. in yonr state, 
and there.after keeps it in New York state, 

" Is ther e a tax on the assignment or on the reco rdin~ of 
the assignm ent ~ Rate? 

"Must the New York company pay the annu:il staJe, arnmal 
local, income fax of your state, or a license tax for clning 
business ?'' 

Both subdivisions of this quootion should be answered. in the 
negative. 

Your th ird question is: 

"If the New York company loans money by tuhng the 
mortgage directly to itself as mortgagee, and then r e.conls it 
in your state, an d ther eafter keeps it in New York s t-a tc. must 
it pay the annu al state, annual local, income tax of your state, 
or a license tax for doing the business ~" 

and should be answered in the negativ,e. 

Yours very truly, 

c. A. RoBBI NS. 

Assistant Attorney General. 
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F11m Co~ll'.\).""JEs-?.'fEMBF.I<S OF EXEMPT FROM Pou, TAx.- Members 
of fii·c clc:partrnent under the control of a <'ity or tmYn are 
<!xempt from t he payment of poll tax. 

November 2(), 1912. 

:\ f IC ,J . fr .fosus. 
Pi·a.i ri (· l1urg, Iowa. 

lJ1, A1< Sii{: Yours of the 26th instant acl<lrcss, \d t1J t he attorney 
g-c 11 e1·:il lia s l, f•cn 1·de1Tf:r1 to me for repl:,r. 

Y11111· rp1 cstion .i s s tal ed l,y :,·ou is, ,rlwt ,s 11,'cessary to lw done 
wh <.; 1.·c ;1, fir e (·ornpnn:,· is OJ'i"!rtni zccl iu a r-ity or I.own in order t hat 
th e members o f s 11 f·h rornpany may be leg·ally exempt from poll 
t::lix '! 

Code S(!r:tion '.2 -Hi'.! prov irks iD part as follows: 

" Any pc· rsf111 \1·hilc · an art ive rn ernl1(·1· of a11y fire engine, 
hook and' ];1c1clcr . hose. or a.11 .v other r•ompm1y for the extinguish­
rnent of fit e, or prot cd ion of property at fires, under the con­
trol of t he l'" l"J)Ora t,, null1oriti cs of any eity or to,,vn, shall be 
cx,·rnpt f 1·(,111 t lt (• 1w rfonnancc of milita,ry Ju ty aml labor on 
t lw ro .1.cl s OlJ ;1er·ou11 L (If: pol l tax, and from serving as a juror. " 

l<'i·om il1 is it 11-i II he seen that no form of organization is rc0
-

r1nin·d 1' xc-{·pt tltr1t i t lie uwfor the cnntn1l of th,e corporal€ antho i·­
:ti es . 

LO"L"l' EH , ·. - \\' hat consfrtn tes. 

~I I{ . H. H. HARROLD, 

Eddyville, Iow01:1. 

Yours tr1dy , 

c. A. ROBBINS, 

Assistant Attorney Gen eral. 

November 29, 1 Dl2 . 

D1-: .,n Sm: Yours of thl' 26th instant addi·essed to the attorney 
geuei-al l1 as been r efcrr.ed to me for r eply . 

. Your quffltion. bri efl .v stated. i,, whether or not a merchant may 
gwe away to customers in connectiou with purchases made by them 
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num bers on all articl e to be !:!-·i\·011 away wi th the understanding 
,.ha.t. a number is to be ,Ji-awn from a hat, .md ihe tirst nnmber 
dra.\n1 will entitl e the pers,-1 11 holding: the mu11lia 10 the ,utjcle 
given as ::t prizl'. prlwi,kd t he 1111: r..!1:rn t d1ws not . ach.erhs(' in a 
11 C\\·spape r or in an:v ,rn:,' except. by ,0 orn·(· rsatin11 . 

Tlijs mcth0d of gi,·in~ away prize$ ,1i1wt111ts to ,i ll1t.t,'rx pni-e 
and simple and to ~amhling· ns wel l. and 1110 qn e;;t inn of \,·lwtl1cr or 
not th e m'.ltt.er is nclvel'ti,wd in the rn°wspa1w1· is entirely irn 111;,tteri al. 
Ilene!' your qu csiinn sl1onltl lie an~1Yerecl in the u eg,a;( j\-1'. 

Y nnrs Y<' r~· 1n11.\·. 

c. ~\. H.OB l3ll\ S. 

A ssistant .·ll lol'il C!f General. 

SoLDI ERs-Exr:Ml"J'IONS.- -Property 1n \Yifc ".-; name - \\"h en all,nred. 

MR. T . D. BELLINGEH, 

Laurens , Io,ra . 

Kovcrnlicr ~9, 1012. 

D EAR Sm: Yonrs of the 2:Jd i1rnl:111t nLldrr·~Sl' cl to t he ,1,tt"orney 

general has been ref'cn cd to rne for r epl,v .. 

You call a.t1e11tion Lo th e faet tha t sr:n• r·nl okl stildi ers in your 
locality owning- homcstPads consisting of ]1n 11 se .rnd lob in town, 
the title to which has been lah·n i 11 t he nn111 e of t.Ji c wife, :ire 
den ied the sold·ic 1·s' ex emptions pru,·idc,l for liy Jaw, and your 
question bri r.-fty state(l is. wh (' th P.r or not th ey ·n1·t· cu l"itled to such 
ex.empt ions cve·n tliou~h 111,• pro1wr1~- may fi, · in 1 he nan1c of tbe 

wife. 

Tliis cl epn r1:.men t hns IH•r d nfore li c"ltl t lia t wli1 ·1· ,• t 11 0 pr11perty 
was in faet pnrck1 sr cl hy tl1 e soldiv1· ;111(1 p:ii1l ·fl)I' hy hi1ll, that 
it is in fad bis properi"_v nn rl lt c is <:: nlitl r:d. lo t li e ,·x,•mp:t io1t even 
thongh the r er:01·<1 o[ tl11· t itle rna y lie in tl1 c 11:1111 e or th e wi fe. See 
Rci/H/l' ·vs. Elwell., 141 lo\ra . '.112 , where th is t:011C'.111sion w:is naehed 

hy our supreme eom.1 .. 
Yom:s tntl.", 

c. A. R, BBJN S, 

,\ ssis!mi.l 11 l turncy Gm1en1l. 
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Scn oo1.s.- Ra tc of high school tui tion fi xed by law if maximum 
ouly. Xovember 30, 1912. 

MR. J . ,J. B rLLi l<GSL EY, 

Primghar, Iowa. 

DEA R Sm : Yours of the 11th instant addr.essed to the attorney 
general has been referred to me for reply. 

Your que6tion briefly stated is whether or not a school corporation 
may exact as Lw tion ifor non-resident pupils a le6S amount than 
that authorized by law. 

In my judgment the law was onl y in tended to fix the maximum 
amount and that there would be nothing to p revent their fixing 
a lower rate in cases where they saw fit to do so. 

Yours truly, 

C. A. RoeeINs, 
Assistant Attorney General. 

ELECTIONS-REGISTRATION Bo.,eo.-Days required to meet . 

J. D. G1,,1soow, )Jayor, 
\Vashin gton, Iowa. 

November 30, 1912. 

DEAR Sm: Yours of the 22d instant addressed to the attorn,iy 
general has been refen ed to me for r eply. 

Yonr question briefly stated is, how many days are the registrars 
of voters r equired to meet or perform services for which they should 
hf. ..e.lli>,.,- iJ .Mm,ru'J.Ulllt.icw. 

By code section 1077 they are required to meet on the second 
Thursday prior to any general, special or city election , and to hold 
continuous session for two days, and in presideilltial years for 
1lbree days. 

By code section 1079 they are required within three days a.ft.er 
the end of the three d,ry period, mentioned in section, 1077, to 
prepare two alphabetical lists of all persons registered, etc. T1ria 
would require at least one day and might require more. 

By code sectfon 1080 they 8J'e required to meet on Saturday 
before the election and bold continuous seeirion from eight o'clock 
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in the forenoon until nine o 'clock in the afternoon ; and by lleC· 

ti.on 1082 they are requir.ed to be in session on the day of the 
election. 

Hence, it follows that the minimum number of days for whlc.h 
they should be allowed compensat ion would be six. 

Yours very truly, 

c. A. RoBBINS, 
Assistant Attorney General. 

8EEDs--AnULTERAT10N OF.-VVhat per cent of foreign seeds may 
be included in without ,,iolation of the statute. Sale of by 

merchant. 

MR. w. B. BARNEY, 
Dairy &: Food Com111issioner, 

Des Moines, Iowa. 

December 3, 1912. 

DEAR Sm : Yours of the 18th ult. addressed to the atrorney 
general bas been r eferred to me for r eply. 

You encloee a Jetter from Albert Dickinson Co., with reference to 
the Iowa seed Jaw, and they propound the following question& : 

. First : 
" Sections 5077-al4, -al8 and -a23, all have a bearing on the 

quantity of must8J'd allowed in rape seed. Will you pleese 
advise us how we can comply with section 5077-alS pe.ragmph 
4th without ~;olating sections -al4 and -a23." 

Para~reph 4, of aection 5077-alS provides for the , purp08C of 
this act seeds sl,all be deemed to be mixed or adulterated where rape 
conta.iO:. 5% or more of c-ommon mnst.ard or blade mustard. ~pe 

18 included in the list of agri cul tural seeds enumerated 10 section 

5077-al4. 

Section 5<Yi7-a23 pro,•ides : 

" Whoever sells, offers or expOBes for sale, any of tb.e ~de 
specified in sections 13 and 14 of tlri_s act which are m,xed, 
adulterated or misbranded, or any agr1cultnral_ seeds w:1c~ d~ 
not comply with sec1ions 10, 11 and 12 of this act 
shall be guilty of e misdemeanor," etc. 
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Se,-1 in1 1 1.0 r,f 1 hf' :1..t. ,-r:.f'1·1·1·('( ] l'o J.1/'•Jvirlcs: 

· · :\,, 111·1·s,,11 ~h:1 11 .se ll. 1,trr-r 111· f' xpr,sc f,, ,. ;.:; Ji e 0 1· distri hn­
ti ,, 11 i11 1lii-.; ,.;1},t,. ,·,11· t li1· p11 q,.,,r, ,,f sc·,·rl in! . .!' :111\' nf tfi ·P .1 .!!ri­
•·ul 11,,-,il sr:r·cl ;., ;i s 11,· fi, , .. (I ill ;;Pc·1inn '.). nnl, -s.· 1h c said sel'ds are 
f'1 ·1·1, f, ·,,1, 1 I IJ,. si·•·d-: iii' 1 Ii,, fu ll 11wing ll' •'l·rls, ' · 

'1'1" ·11 f., 1J .. 1rs :,1, ,,ni 11111·1·atio11 of seeds itw luclin µ- 11·ihl lllUstard. 

Sr:,-1 i1111 1 1. ,,r th e :1 c-L p1·,J1·i,ks: 

' 'Th,· s,·,·,ls o f' tli e follo11·i ng- ,,·c ,·cls shnll }J,, consid er ed as 
i11 11>11ri1 i,·s in 1.li r· n.~·1· ir:1il tn r :1[ sercls as clcfi iwcl in ser·t inn 9 oif 
Lfi i-: :1d . s,,J ,l ... rr,- 1·r·d or 1' .\POS<' rl fo r side ,ritl ,in the st.ate for 
1li <! 111 11 ·111,,.:c " [ s rf'dj 1q!.' ' 

'1'11 ,·" 1'11 ll ,,,1·s ;111 1·1 11111wntt io11 ll'hi1·li in,·lllll es b!aek mustard. 
Jl ci w1 \ I :1111 11 11;1!,I, · '" :rrll'is,· _\'i)lt Ji, .. 11· yo u may <"0 111p.l y with section 
;"j()Ti -.iJ ,-; ll' ill111 111 1·i,1!;1li11g sL·•: lions .1117 7-;rl-! 1111<! . ,1'.!:l, .• me! wou ld 

s 11 : .. !'g·,·st 111.11 y,, 11 1·d ,·t· ( l1 is •11 1estin11 tu 1hc .l egisli1IU 1· ,. ;it its coming 
scssir,11. Tli, ·:1· r11n y s 1;1• Ji(. 1·0 f· lem· 11p t h,e i1wonsis1 c1wies to which 
attcnt io11 lia s l1 <'f' ll ,·o il ed. 

Tl, c• scf:,, 11t1 question i!>: 

" :-,;,,..ti1Jn .,n11.;1:!0. Dnes p,11·a .!:!Taph 2 1wnhibi t the fal'm er 
frrm 1 s,· lli n'.!· :-<c•0d J-o 1he nwr,· lt·rmt. for r cf'i can in~ p11rposc•s iw­
:IA-;s i1·. enin p li,·;:; ll'illi sr·dinn ,"i(l77-.il?i r, f t.h e ;wt"'' 

Cocfo s1 1ppl( ·1111·11! s,0 ,·li 11 11 :"i077-al0 prnvidcs : 

'"1'11,\ p t·,wis io 11 s r·11 11 r:·el'll ing- ag1:icul t 11ral seed,<; contn incd in 
1.IJi ~ ;i r·j: :c; h;i JJ no! ;1pply to ~' * ,):, , SP1·011d , any person 
s<' ll1u ~ s,·,· rl s d 1n·,·t 1n mPrcharrts, t.o be d eaned or r, radecl 
lid'o1·1: l11·i 11 .!!· olf(· 1·r d fn l' sn le fo ,· the_ pm·pose uf seeding~ This 
shall 111 11. h111,·r·H·1·. ,•., ernpt 1li e ~Pl ler from the r estrict.ion of 
1sectio n JO ,1f t l1is ad ;" 

Sr,·1i o11 JO hcill g icl,,1, t i,·;i l 11·ith scet iou .:;Q77-al5 r efe rred to in vour 
quest io11 . hl·11 1·(' it fol lows tha t. yo ur q uest ion must be answ.ered 
in_ I.he nf'li1'111:11 in ' . JT 011·,·1· r 1·. T am nnable to see how the farmer 
ought Sl·ll. e,·cn 1o lii s nc itd1 bo-r 1for seeding purposes, seeds which 
d<> not comp ly ll'i1h sn icl scr·t ion JO. 

Yonr t hi l'Cl <! ue,-tion is: 

_ " 1V<'. u ld al;m likr 1o h a.Ye yon,· op inion with r ega.rd to a point 
Ill scet ,on :'.i077-a17. It ,<;(:,a.tes t lrn:t 'seed not capable of germ~ 

f~ ~: l'U I~ T O F .\ T T • ll, .\" l·'. Y-l : 1-: .\" 1~ 1-AI , 

\\'i ll y n t1 b 11 d l.1· ad-
1·1s,· 11 ;: Ji,,,,· .,·,.1 1 111;1k ,, :'·., u 1· 1,•:;..; " ' ' a,, ; . , ,·,,1 111 >1 .1 · wi1h 1.li i,.; 

J) l'I • 1· 1,; I <i 11. 

Tt. i;; irn 1•1·: 1.-t l, ·;il to :1p1.J.,· 1h is 1,,,.:1 tn ,_,,,,.-i, 11'!1i ,·l1 ;1n' 11:1'11rall~· 
sll) 11· ol' !..'. ,:r111 i11 :rti " n :111,l 110 n l1e111 p1 l1:1s 1,. ,,,,1 11 1:1 rl ,· 1n :1ppl:1· 1Ji ,, 
srm,e (·X •~•' !'t in 1l1r:' 1•;1:-l' ,,r• (• ,11·11 1rhi i'l1 11~11:1lly .!..'.·,·r 111i11·:1! .,·s in :1 f' e 11-

dnys . 

C . • \ . H t1 nn1 ,s;s, 
. l ssislcrnt .- l l/ (l r11 1'_11 (7, ·iu·ro7. 

:;.\Ju LCT T.,x.- F>rne1 ec1 h:1,· st·:rte mn st· lw 1111iforrn iJJ en,· h ,·i1.y. 

ll1'('l'ill l 1<' l' Ii. 1.01 ?. 
Co L KTY ~\ ·r1.·11n::-:t-:Y ,\' . "JI. P ,,T,~r v.n. 

:\f;1qnnkela, J,nn1. 

DE.\R ~ l. R: I rt lll in r e r·P ip t o f .,·0 111 · 1·n11 1111111 1i,·;l1io1 1 nf ·111 l' ;-,t .h 
inst.. i·-cr1u r·sti11!.!· nn op i1J.i o11 ;i s 1n 111 <' !'ig l1!. of: a 1·i1:I' ,·01 1111:il 111 s,•:11 
sa loon Ji 1.:c·11sc.-; a t d ii'fercn 1. pri<'es ; .11111 .Yon also r1 ·<1 11 1\sl: ;111 opin io n 
as to 11·iw1 Ji ,,r ot· not a 1.·1.·solt 1l inn l,>· :1 e i1.,· <'0 111ll'il 11·l1 i,· h p1·, ·s,·ri l1(:S 
t ha:t a sal, 1m1 -s hril l 11se a r·crbti n kind of hC'(' t' is v; ili,l :i11<l J-0, !..'.·aJ. 

I nm of th e o pinion tlrn t tli0 eo11111· i l !i ns 110 ,lll 111 ol'i1y to l' X;1.1· t 

·differen t a1 11 0Lm t;; f r .-,rn ditl'c ,- r·nt lJl' J'sm1s 1111lPss 1.111 ·.v 1·an show 1'1111,t 
this in crC' nsr cl .-,n;;t p:iid l1y nnc pcr;.;rn , is dnr~ 1li tit<' f rLd. Hw:t: h o 
r erciYcs n n '1·;r f,1Yoral1le Joc;ition in 11·h iPh 1o 01wrn Lc· hi s s·a loon. 
I ca11 see 11 0\\" n person in a diffci·c nL lO<'ntion might he 1·N 111ired 
to p:ly 111<11·e tl ian some one clsr . 

I he lic,·c it "·onlcl he 11· i1.l1in 1..ltc' po \\·c·r 11f th e ,·01tn c il to r-x,1.d 
a la.rge snrn .for 1hr· li r·(!11se ;i11d tn poss i lil:1,· <' lia ,·g·,: 11101·1~ of a 1wrsn11 
enjoying a pa i·ti• ·u la r Jo.-·ation in 1J.11, 1mn1 if 1 lrnt m ~rc sp.r•1:ificd, 
but other conditions J, e in .!:!' cq 11:1l . 1111dnuh11,,d ly ench snloon . k i,P.pcr 
should pay th e sn me arn011nt fo r h is ]if'c11sc . 

I think th e i,ity r·ou nei l m i)!ht a lso 1wov .ide t l, :it hccr should b.e 
inspectf:ll, or that bee t.· should not be snlcl whir:h r· on:t,Lin ed more 
than a. cert nin f!'Cl' cent of alcohol, hu t. I clo n <>t hcli rvc t li e.v have 
any authority to say that a p a rticular brnnd of lw.e r i-.houJ.d he sold 
l,y any saloon k eeper, as such proceedi11 g would look very m.1wh as 
though they wer e getting a private rake-off f l'om n. hrewet-y. 



862 REPORT OF ATTORNEY-GEKERAL 

As to the right rmder any circumstan ces to charge one saloon 
keeper more. than another, I do not wish to express any official 
opinion. but certainl y t hey would not ha,·e t his r ight unless, as 
b~ore suggested, it could be sh<>wn t hat a larger price was ~xacted 
for the reason tha t the sal oon in question was to be located in a 
more favorabl e place in the town. 

Yours very truly, 

GEORGE CossoN, 
A tto rney Gen eral. 

M ovr No PtcTURF. S1rnw s - O PERA'l'ION OF ON S uK DAY.- Cit ies and 
towJ1s have power to prohihit by ordinance the oper ation of 
such s hows. 

REV. N . R. M ILES, 

Colfax, Io·wa. 

D ecember 6, 1912. 

DEAn Sm : Yours of the 6t h jusbrnt a.dclr<'ssecl to the attorney 
g.ene l'a:1 has li r>cn refer red to rn e for r eply. 

Yon ask 1.lu, orinion of t hi,s depart ment as to t he k g·ali ty of tb.e 
propos0d nrdinan ee prohi bit. ing- t he operati on of moYing picture 
shows on Sirn cl.-. y. Tn yon r lett er you r e1fer to th e· fa ct of having 
se11t 11. copy nf Ut e proposed orclin:mcr, bn t ,,,.c fa il to find any 
such (.111 <'· losl:d. HowcYcr , I will say that it is provided by c·ode 
sect ion 70:J , wit h r efc re1wo to th e powers o.f: citj es ancl towns ils 
foll ows : 

" They sball h m.·c r, ow.cr to r egulate, license or prohib1:t cir­
Pnses, 111 rnal,!; cr ies. tl1 crd crs, theaJ.ri cal exhibitions. shows :1nd 
1rxli.ihi!io11s of all kin ds ; bu t lect.ures on sc ie1rne , hi5-tory or 
literary subj ects sh:ul n ot come wi thjn the prmisions of this 
sectio11. " 

ITen1.:e, it follows that it ,rn nld be wi thin the power of your council 
to cnaet a.n ot·cl ina.i1co prohibi ti ng su ch sl10,rs on Snncla0·. 

Tho staf.c la.w \\·ith r eference to Sunday viola tions is found in 
code sei<:t ion 50-tO, hut t he punishm ent prescribed is a fin e of only 
$1.GO to $5.00. and it seems t o have been insufficient to comp.el 
respect fo1· the law. The legislature at the coming session might 

· I 

StJ3 

be inLlu ,·vd 1,1 ill L"i"L' .i:,;,: ihe ,;: cup c: nL !hi ,- ,<n' 1iv n a tt<.1 the' p11 11 is h ­

!ll·Cll j i 11, [H 1$; (•d. 

C' . . A. H nnm N"s. 
A ssi:;fnnt ~·lfl o r11f,1t Genr ra l . 

C ITIES .\ X D T,) \\·:,.;s-PooL AKD B1 LLL\Ro JLH..Ls.- H a.vc p o w e r to 
r egulat e an d prohibit . 

s. 'V1T. Brn."A )s 'T, 1llayo 1·, 
Cen ter,;ille, Iowa. 

D ecember 6, l fl]~-

D EAR. Srn. : Y ou rs of the 4th instant addressed to the attorney 
gener a l has lwe n r eferred to m e for r eply. 

The questi on whi ch you propound is : 

"Ca n a c, i ty or town pass an ord inance imposing a. fin e 
upon m i11 ors fo r goin g into ,a billia r d or pool linll , n,:: w0.ll as 
fining t h e proprietor ~'' 

I a m endusin g copy of a l et't,er wri t ten th e rn;i y or of Blue 
G ras,s on May ;3c1 of tliis y ear, in ,vbi ch you will fio c1 qu oled 
the two SF\ct ions of the statute governi11 g- t he m att.er . Y ou will 
notice tha t the las t seetion , 702, g ives c:i f·ies and towns power to 
regilla.te, license, t a x. or p r ohib i t bi 11 i a r el sn.looDs, hill iard tables, 
p ool tables, etc . "\Vhil e th e qu estion is no t en t ir,ely free from 
doubt, it is my best juclgm eut t hat under this power to r egulate, 
a city or town mi ght lFlwfull y p ass an ordinan ce preventing minors 
from attend ing such pool halls and to p11nish t h em hy •a1 fine fur 
violation the r eof. The surer ·way, l1mvcvcr , woul d be to pns.<i an 
ordinan ce p r ohibi t ing pool al]d b illiard tables altogether . 

If the keep ers of tli e p ool and b'illinrd hnlls ,a,r c unable to keep 
the min or s ou t the city would have the right to r evoke t11 eir li cense. 

Yours very truly, 

c. A. R OBBINS, 

Assistant A.ttorney Gen eral. 
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CouxTY ATTOR',E Y. - Sho11ld he provided with offkc a.od suppl ies 

11t expcm;c of cmm1y . 

Mn. Fmw Ji:;KSEN', 

8pencPr. Iowa. 

Der-ernl,er 0, 1912. 

DE,\ I( ~m: T mo j II r er-Pi pt of your com mun ic·:i t.inn o,f the 5th 

b [ · ' ( 1 rt ) Ir Tl"liP1 her YOll 'll'f' en-insi.ant. r e,1u1:sting to e al viscn s ·. ns , ' · . . · · ' · 
t.iflcrl to s11pplif',; pnl'Snflnt to tli tc provi sions of sr·,·h<m_ '1-GS of the 
N1<le; (2d ) as to wlwt.llf'r or n ot Lh e hoard of supcr...-1sors shou~d 
fHrnisJ 1 voi 1 ,m orfic·e ;1t. sorn c 'fll:H•.P oth er tl 1n11 the r·ourt house in 
t ltn ew·[l·t that tl ir ol'fii·c al. the (·ourt l10nsc is 11ot "nitnl,lc for a 

c•mrnty a1t.cinwy 's offire. 

1,Jl{1o 11h1cdl v , ,0 11 ;irC' (•J1ti t.l ed to all surh s11pplies that you would 
nse as eonnt.y. r;J.1m·11 ey Lhr same ns nny other e<nrnty nffieer. Of 
r·oni'l{P this cl rws not in clud e snpplirs wl1 ich n·ould be ui::er1 by you 

in :vorn· privnt1: prnr·1if' e. 

Ynn :n·p also 1>111'i tkr1 10 n s11il.nhlc offi ce. Tf t1w snp C' rvisors can 
fnn1ish yor1 r1 snit·ahli' ofnr,' at th e Murt honsc th c:v nre nnrler lli) 

ol·,li,...nti o.n to f11rnis l1 von 011r r lsc"·li er e. If tl1ry r rmnot f11r11ish 
:m ~ffi<·<· 811 ilah le nnd .proprr at. the ronrt house. they should fur­
nish :vou w it·h rin offkr Plsrwhr r e at S'f)cncer, th e county scat of 

yrn1 I' ('() IHI t'.y. 

J :i.m e1wlosirn~· ~,011 r-op:v of an opin ion .given hy formrr Attorney 
C: Pn Pl'al '\follnn whi ch is in hnrrnony ,riHt tlwsc vie11·s. T had also 
f 1 n·n isl1<'<l :111 ()pi rrion to 1\fr. 0. /\. H nrnmnnd nf :,,om· pl::ice, m 
wl1ieh opin ion J took tlw snmr vi ews as lwrein expressed. 

Yonr very t.rnl:v. 

GEOHGE CossoN, 
Atto1·11q1 Gen eral. 

S,\l,OON~-rn~s1·:1' T T'F.TITIO:,.; s. -- Cfause th er ein a.!:!:r<'e-ing· n ot to 
,.rithtclr:rn· n ot hincting. 

Ji'n .,xr---: h MAY. Co1111t.11 Aitorncu, 
Lm1si11g. Jo\\·n. 

D.ecember 16. 1912. 

DE.\H Srn: YmHs of the 14th instnut addr·esscc1 to the atto1·ney 
general 1w1:;; hccn 1·cfp1·1·rcl to me fm· r epl~' -

HEPOl1T \l F .-\ TTOH.'<l·:Y -l ; !·: :\" 1-; !-L \ I . S65 

Y o 11 \:'!iclosc <· op_v of g"L'Dl' l';il $L•1t c 11 iv11f· of ,·,,1 1...; ,• 11 t i1 1 w li 1,·li np­

p ea,rs tli c fo !J O\\·i ng (' la use : 

".Aud we a.g r,'c aml p il'clgL' nnt. t,i -<i!.!·11 ;1 ,,· i tlidr:11,·;d 1\ r l:1kc 
onr 11un1{'S off. ;u1d 11·e a,;;k til t' l>nnn1 of ,- 111'1' 1'1"1:-<o r,.; t.,, dis­
n•gard ,m_v suel1 1\·ithdra11·nl. " 

and yon inqt1it·c· wlt.e t.lJ.c r n t· not· in tl1c ,·;111Yri:-s o r ,.;11,·!1 p,· t i t i,)11 thu 
sn1w 1·visors ,nHdd h e eornp c lled. in 1h1' fa,,c of t his ,· l,1t1 :-< e . t.O :1"Ct'pt 

a.nd <·c urrt the witl1dra.wals , or is it in 1' he ir· di sn c1i o11 lo ;1]lnw or 
uo t lo allow LJ ie 1\·ithdn.1 1va ls. 

In my judg-rnc'nt t hi :;; (' la n ;; e wnnld n o t· lw in·, , , ·, w.1lil _, . hi 11 ding-, 
an<l that n \\'ithcll'awa.l might hl' fil ed allll shoiild li e r·o11111 i' d not­
withstandiog 01i s <·larn, c if th e 11·i1"l1dn11rnl is Jil ec1 wi!hi11 th,, proper 
t ime. I am in<-lined to tl1ink ,f'lris prnvisinn \\'Ot1ld lw n>i,1 ,JS ;1g·:1i11::;;t 
publif''. polic'.y :is it would h aYe n te11d e11 cy lo pr cvl'n l :L rn:1n .l' r on1 

(' Xe.reising his will and his best jn<1g-mc11t. i11 I 11,· 111.1 1.1,, ,. nncl it: 
mig·ht l1 av c a t.cI1clcncy on this 1weourrt to i11 v nlida l1c th e c 111'ire 
petition d'or the reason t hat the bonrd of su1w 1·,·iso rs 111ig·h·f·. not 
know 11 0,v many s ign e rs nf th e pf' t ition wnnld. i f 1w rnril Lt·d l'r r' ely 
to cx.en- isc their will , withdraw t h eir rn-1me,s t.h c n·rl'11m l,ul f o 1· the 
faet that. tlwy had s igned a stnrtem ent of tl1is kind. Tn n1 lt, ·1· \\·nrds, 
tl1c tend.en cy would lJe for a man to l cavn his namf' on this 1w 1.ition 
after he has onoe sigoed it on acc:ount of Hi e f acl nf sig·r1i11g· :ilone 
even though th e clause i,;; not binding· :ind even t lt ong·li lir• \\'Onlcl 
have ,a, JcgaJ rig-h't to withdraw his name th cl:'efrom. 

I have no douht whatever with r cfe re·n ec to t.Jic first point, nnmc­
Jy, that a p e rson signing such a p etition w ould h:we the rig-ht to 
withdraw, but there is a doubt as to whether or not ,mf'h a p ct'i t ion 
sltouid be counted ns snffici ent. 

Yours very truly, 

C. i\. RomJI"lS, 

Assistant A.tlon1 ey (! r 11 Pi· r,l. 
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Sp J •,\ ,.~"E" S)IE:S'I'-'. - Property is liable for even thnngh exempt ·- i-:r:1.1 ' ., 
f'1·<>11, olh0r ia xcs. 

;\fa. ,JoT!N LEE, 
10% Water Street, 

W ebster City, Iowa. 

Decembel' 18, El]~ -

D L.\Jt Srn: Yours of tl1 e: 17th insh111t :1dcln·sse:1l to 1.h, • a:ttorn cy 
ge1wr:d lrn.~ 1,cr·n l'cfcrred fo me foe r eplr. 

Yrmr q11 cst ion briefly staled i:::-: wlwlh el' or not yo11r J)l'Opcrty is 

exc11,p t frnn1. a s p-cc ia l asse,:sml'.'nt for sv1w•r tax in Yi.e11· of i hc· fact 
that .YOH a.1·c a. solclic' r and the prop{'rtr is otl 1enrisr· exempt from 

taxa t ion. 

Th r, 11 nifonn holding of the conrts is to th,c· r ffrrt t h·at . p 1.·1>p,ert~· 
excn1.pt. ;fr()in tnxa.hon is not exempt from SJW'f·inl assr>ss1.11tents on 

the ••ronnd 1hat the vnl n e of t he propert.'· is '-'11li;rnc1•<l hy 1'.he im­
pro~~·rn enl. payn1 c·11.t for whi ch th.e sp cc·i nl nssess111ent is mncle. H oence, 
yo11r inqni1·y should he answered in the neg-atiw. 

Yonrs tn-1 ly, 

C. A. ROBBINS, 

Assistant ,,tt-lornl' .IJ Geucral. 

HUN 'l'EICS- L 1CENSE.-Issued without payment of fee is valid. 

J\fo. P . i \ . 8NY!J:EH, 

. \ cklcy , Iowa. 

Dec.cm bcr 18, 1912. 

))1-:,1 11 :-:,n: Yonrs of r ec·eri1t <la,te aclrfres~ccl to the n.ttornie,y gen ­
er a.I lins h.r•1 ·n r ef.e rred to me for reply. 

You ral I .ttl (• ntion to the practice of co uuty a.mlitors signing and 
del iv l•rj11µ: io others to be issned t.o the arp li r::rn.t hnnting: licenses 
in ·nllva 11 ,-v uf !1!0 pnym.rnt o f 1Jie foe th er,·l'or, and yo u inquire 
wlrn t p osi tion l1as b ee n taken by this depa.rtment as t.o the lc•g1~lity 
of snch t.rnnsartions. 

In my j nd ~ment t he proYision l"C(] niring t;!10 pnyrnent of tb;e 
fee bc l'ol'r th 1' li tcnse is issu ed is tlirC'c tory mid 1lwt a. license de­
live1wl h:,- th" auditor r! i rectly to th e applicant or indirec tly to the 

npp li,·.1ni- 1hr1111 '..!·li 111 ,· 111,•1l i!1n1 nf :111 ;i ~·cr i t h ,·· 111 ,· ,.: ;1 k, • .. r ,· ,111,· ,·11 
i l'Jl f' C or n il it·i·1,· i, ,· . ,_)i .,ul d 1,. . 1·,·gardPd :1s ;1 l:ll\· 1'1 11 li,· <' 11.s ,' :11 1,l ,;; li, 111 ld 
prn i ,' i-i i.Ji ,-. i iu·r 1s t'·0 , ·Y, ' 11 1hn 11!.!·l1 1'hl' fr l, lie ' nni . 11;1 id. ;1 11<! tha l IIH' 
nudi t,,,. s !i ,1rrld ,- i;1 11d ,· ]1;, 1·!.'.·0<1 ,1· i1h t.l1C' l' rv 11!(• .,;;11111 · ;·1,, 1h, 111!.'.·h it 

had l1t•,•1t ,·,dl, •,·t, ,1 h ;-· l1i111. 

Yours t.rnl,v, 

C. :\. l~n11 1, 1:--: s. 
Assistai/1.t A ttnn1 c·_11 r; /' n c rn/ _ 

Sr·11nnr.:--:.- lTi .!.'.·11 s e l1 onl (l eA n c cl . 

D e c·c·111IH'1 · 111. l!Jl~ . 

D ELL.\ <:1n!·'Yl:S.: (hn:-::--:. ('ou11t_11 ,'·,"Hprwinlo11de11f . 

J-k c_lf11 rcl , fn11·a. 

DF\H ::\hn.\M: Y11 1!l"s 01f fh c 17t l1 instant ;1cld1·r·s-sc· il i" t.hc :1 ti11r-
11cy g·,·11 (· ral 11:1,,; l, c' ,·ll r cfc 1TC'd ·to 111 e for r ep ly. 

Your· 1111c ·~.fi nn hri,· J-ly siatPd is wh:-1,t is tlr r 111 <' a11i r1 .!..!: .. 1· 1li1· 1, •1·m 
··n.ny hig·h ,<;,·Jwnl •.· ;i :, ust·d in the Lhi1·d Jin n nf sref .in r1 1 of r·h;ipt ,er 
1.4f i <,f Hw 11<·1s nf 1h P 1'hir1_\·-fom·t.h gencrnl assr•rnhJ_\--

Tl1 c 1.e rrr1 ' ' l1ii_d1 s,·l ronl '' r c fc1·s to a. ~whoo l wli,'l"P 111< · lii _d1c r 
lwanr·li:·s of e om111011 schnol l'dncation are tan g-lit.. 

'\\'h i tlocl.: i•s. Slot.r,. :rn Neb., 815; 

Allor1u; _11 (;r, 11 c ;-rt.l ·1·s. l-t ·11/lcr, 1'.2:1 Mi:iss. , 304. 

..'.. l1i g- l1 s, ·fr ,,o l is , 1. SL' hnol w l1icl1 is d csign e cl fol." s,·ho la.r·s wlir, linve 

pn,s~,·<l !hl'on'.!li 1111· pr· i11 rn 1·.v g-rad('S and :ire supposed t 1, ' "' a l,l e 
to r ,:, ncl. w1·il ,· nnd spell correctly. 

Tl1,e 1.,•1"1 11 ' ' nny 11 i1.d1 Sr'. 11 001'' as w:;ie-c.l in t his s0l'. 1.i•111 h:1 s I we n 
co nst111 c·il ii.v this cl1·pnr·tm c 11 t 1n mean any sc; lionl w lir·r-,, i11,s t1 ·11<~ ­
tin1t is ,:·i1·l'll in t l1P ~Jil1, 10th. lHlr or 1.2tlt g r:1<l r: ,rnrk arid tli:11. it 
11 cf' rl nol l1 ;· ,1. s;·li"<> I J"111·11i ,d1ir 1'! tl1e work ·iJr ,rll (Jr sr1,·li :-:- r· :r.dc ·s 1,r •l"orc 

it slru11ld lw tr,·nl , 11 ns :1. hi µ: 11 ~: ·.ltfJ<)l. Of c0 u rsc · i f a p11pil :it.I.end 

nn c c,f :-rn,·h s, · li oo l;:; Ii,, •·crn l.J only t:1k r, ,.d· tl1ri 1•xpP1 1s,· 111· l1i s l1o rr1ie 
di .·1riPL tJi .-, ,1·0 1"1, f rn·nish,·rl i'n fillc li schor, l whi1:h was r, nl f1w11islic' d 
in his l1 1m1e dist r-i r•t ; ,fo1· ins1:rtllC'<'. °if in his- lwnr r! t l'i sh' id 11.·ork 11'1lS 
not fur·nislir·<l l1eyoncl the of li gr•Ad.e h e · could take c>iLli-r: 1· r111i. 'l( Jtb, 
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l)th i d.' L~· l1 ~1·ad1; \\'fJJ· k in tile ot he r <l is t.ri d at t h e ex pense o f his 

hom-r· ,.!i sl :-i.-:L l,ut if his <•\1·n c.listriet. furnished work up to and 
indi1 d inc"" ili<: l l th ~T ;1 1_L: J i t · c1 ,uld on ly take at the ex pense of his 
home cl;sti:i,-1 1JH· \\v rk uf 1!1 t: l~th g r a J c in t he otli r· 1: distri ct . 

y ·() ll. :i !s,, ,. ·; ill :1t1 (·n 1i•m 1o tli c far·t that at Lenox , wJ11,. r c· some arc 
nt.t•·w i i1 1'..!' i l ,,-, iii[d1 s ,:hoo l. th e t nitinn ratr: is :\,4.00, wh cr·;,-a::;- at 
Co:t11\'a_v th<: H:.111<: is fro m .'·1., C, to * :2 .00 , and the 1111Psti nn is, fo r 
wkH 1·:iie is 1. li e lwm •: clis tr i(·t Ji a l,lc· wh ere t he pnpil aJtemls anot lw r 
<l ist1· i, · L 

T'he J.rH,·1· Jiar t of srdion 1, a IJoYc r e fc JTrd IJJ, provides t ha.t the 
nvera!!c ,~r1sl. of tn iti on al lowed slrnll riot exceed the ,1vr! ra.gc •'.nst of 
tnition i ,1 1hc 11e;i1:e,st. Jii .!:':l t scl1 00L lT errne, i t wonld fo ll ow t hat if 
t.11e p11 pi l :i.1'!<- n,1 a hi ;:!'1 1 s,~lioo] otl1cr t lrnn the one nearest lti .-; home 
<listri ,:t rrnd look 11·0l'k in t,h c Dtl1 gra d e for inst:in<',t\ hi s home dis­
trict ,V f.J11J d nnly he 1iahl t: fo r the averag-C' cost of t u ition in the 
school n ('u1·cst his h orn.<: rli s tTi et. in wh ich the !J tl1 grade work w as 
fm·11isllf·1l 

·Yours truly, 

C. A. ROBBINS, 

Assistant 11ttorncy Gcn emL. 

0LE(>M .l l<(:.,m:-.;1,:- 1J;-;.t;; OF BY STATE-INTRODllC'l'JO N OJ•' COLORING 

.'.\T.1.-1"r 1·:n :i 'rm , rm1TED. 

HoN. l~ (1 ,, 1m •.>r CONTROL, 

St ntc H ouse. 

DeecmbR. r 20, l!H2. 

0:hJ-,T1£M.Ll;: ';;{Jtl; ref»i·;;mce to the question reeently pro--
p~)Uiicl~-d frw y ;~w :\fr_ Jh1m1fal·e·r HS to whether or not it would be 
fl.HY ~.:folatitm t';f dih,:or ,5tatj• or fedm·al statute goveru ing the dis­
p#i'iiti,im of f•t1'DH11a·g1r1·hw for the state to p 11rehase un colored oleo ­
mfil'g,1,dm: and T{'(!' tJiJ:l gu.perint...-ndents of th e various state institu­
-tif,n!'I lo mld i1HT,'1n Hie 1u:1:f•1>,HHJ';Y eoloring rn1ctter to make the s.a.me 
of a ydlwx eHJor Jr:1. imitation c·f butter before the same i-s. sen~ed 
to the hnnak,, o-f tl.w varif,us institutions, I have to advise as foHowG : 

13:,- l-fN·tkm 41G'.J of J>ir:N·e 's United Sta:ks code, it is provided: 

·' Tha.f. sped al hlX{:fS ar,0 imposed as follows: M anufactnrers 
of o1eonml'!ar:n·ine 6fltill pay ssx. hundred dollars. Every person 
•.vlw twumfaeturc'$ olcomargnrine for ~'llle shall he deemed a 

H 1-: r·o 1~T OF .-\ T TO H):" F Y- C l~ :\"F:I~ A L 

nu111 11i': 1t · t11 1· ,· r n !' ., J, . .,11::1ri.i :1ri:1,· . . \ 11d ;1·11 .1· 1•,•r,; ,q1 1lt:1 1 ,v i i,;. 
1·e 11d:-. ,,i · 1'11rni ,; l1 , ;.:. ,d,·,n11:11·:..:·:11·i 11l' !',>1· t Ii, · 11,-, • :i nd ,·t 111 ,; 11111 p 1 i,111 

o !' ( ,1i• l' I',.;, ,.r, ·, /i i .,,. hi.,· U/1 ' )/ / i11ili l _11 /1// .. /1 11·i1ii, ·>11i ('Ol iljl,l' ll ,S ;i{in 11. 
/f'JI(, s.-'1,dl ,,,/,/ /, , 1·r 11 1i.,- will, ,;1 1,·li « l, •:i 11 1; 11·~·;1 l' i 11 ,· 111111 111'/1/ir· iu l 
,. ,,/ur11 11111; i]1 ;!1 1·;1U,1' ,C: ii 1« l,i,, k li k,· l1 11lt, ·1· ,,j' ;[IIY ,;li:1d 1' ()r 
_,·, ·lln11· ,;li;il i n l."<J 111• h,· l,] t,1 Ii,· ;i 111:111111·,11 ·i11 1·,0 r nl' 0J ,,;Yt11 ;1 1·~·;1r i11 ,, 

11· i Jl1 i11 li t,· 111 1•;11 1itlg' 11 f ,;;1id ;i ,· 1_ ;11Hl .,.;1 il 1_i ,,,,; . I<) LJ1t• pr n~· j,;i ,) JlS 
t llf •l'l'••·i' ... 

I m11 inr-l i11, •c.l 1'• 1f1i11k iii, · IH'; 11 ·1i ,·c · s 11 ~') . .!'P,;f ,•,1 \\·11 1!1,l be s n,·h ;1,-

1\-011ld 1·,·11 Lkt· I Ii, · J1t· 1·sn11 int :· '. ld11 ,· i11~· 1 Ii ,· ,·qJc, 1"i11g· rn a f ·t.--r ;1 lliilllll ­

fa.ctnre r and rrrnl er him li a bl e fo r th is ta x. 

B.,· 1ll1 1· cn,1e .:-l•,r·i it, 11 ::?:i l R if is }' l'O\·icl ccl: 

".:\,, nn,· ,,li;i ll t•r1ln1 · \1· iJ-11 :11 1.,· m.1 11,• r 11·l1al t·Y ,'t' ;i.ny ,;11 l>si .;1 111,r, 

i 11 t,·nrlrd ;LS ,t snli ;.; 1.i1111 ,, flJ I ' l11 1f ti ·1· 11 1· 1· lt1' ('S(' . so ;i,.; I,, ("il [l ,Sf' ·it: 
1n r.ps, ·mhJ , , t1 ·1ir• cl ni1y p 1·rHl111· ls. '" 0 1' ,·.n 11 11ii t1(' \,· ith 
:1ny ,.;; 1'1,-.1 ,111, ., , 11·Jra h• , ·,· r . in1t•1Hl1· ,l ;i,; ;i .-.; 1il 1sf ih 1l1 · f< •I' ]1 11 11.e r 
0 1· ,·.h ccsc anyt l1i1 q,.!· nf" ;1 11 y ki11(l n 1· 11a111rr fn r 1l1 .-• p111 ·irnsc· 01 , 
with Irie c !l,•,·t o l' illlparti11g In 11w c·o 111pom1 rl 1.l1c 1·0101· 0 [ Yc l­
l,lll- lrrit .t.P t· 11 1· r· lwes-c·. 111<' procl n r·t· oC Ill,· rnil k or (·rr a1n f ;·om 
PO\•:s . o r ·11s1, suli<·i t order~ d'o 1· d el i, ·t·1 ·:1·. kPcp foi· .-:nl-c• 0 1, :-;i•ll 
any snch suhs-tn 11 cr so ,,o]orC' d an d d.i sg 11i .-;ccl ns ;1, s iil ,s litu 1c fn r 
l111ttc r or r h rr-sr:. " 

Om· s11i we:m e l:Oll l't has h cl1l th at this :-·.p(•f .i1111. 1oµ;t~t.h er w-itli th e 
two pn•1;ed~11 g SPdions. prol 1i hi t,s th e f:>a I(' r, f o] COii La rg-n ri11 c ns a 
su_bst1111t e -f-01· h uft c 1· whieh is t he eol or nf l1nH<" r 1tuicl c fr()rn pnre 
nnlk or c·rea.m . CVC'n t-l10 ug·h · it eon t.aiJJs 11 0 in;::·ecd ient t h e sole fmi.c­
tio-n of 11:li i r'11. is colnra.tion . 

Stare i·s . . I n11ou r Pacl,i11g r,,, _, 124 Jown. :1::! '.1. 

H e11 c-e. [ am nf t li e op in ion 1hait tlt c: p r ;it:f ·i,·<' s uggc~s fc• d wnn ld lie 
such '.l nso <_>f colol'c-cl ol eorn arg-:1r inC' ;i ,; woi tl cl :im n1111 t 1·n :, v in}rnl·imt 
of this s ec t101t oif 0111· c· o<l c . ,'1 11(1 l1 c11n(' t . ·1 1 . l "' n ,J ·. p c1·1111 s.,;; 1 , (! 11·1t 10111, a n 
arnen drn ent of thi.-; s ta.tuf:e. . .. ,, 

Yours vPry frn l y, 

C. A. J{.01m1 Ns, 
Ass1:stnnt ,1 ttnrney Gcnrwal. 



k7() 

flu .'; , ... \. :\1 . l) LYO.L, .') ( 111, 8 11perint r: wlcn{, 
~ t ;il,· .11, ,ns,·. 

J ) I·: .\ I( :--ii H : ]1 ;11·1; 1·11\ l)'S of' r,· r:c n t dc1l c r ,:·r111,,,.1i11g· ;111 n r,i ni on 
f ,·0111 1.1 ,i s dq,;11·11111·11t l.l !>fJIJ 11 11 · <jlli'SI i(J I/ S 1·cJ,·1-r, ·d 111 in ;tU ,1pi11 ion 
r e iid e n ,d 1,., . :d <·ss ,·s. T.;utc· & \Y ;1l 1·r 111;rn nf Dan ·1q,; irt 1o \Y. R. 
•.\· c·ii ·. 1,1.,. ~; irl ,·iit 11,J 11 1,. s r·liu,.J d is t ri,·L c,I' 11i.1 1 c-11:·. n11 1hl' 1-1-th in-

. I - 11. · 1· ··1r1blisl1 iiw :i k 11 1,ln· .. ' :1 deu cl e-~l ;1111 , -, ;n1 ·1· r 11111.~· 1 11..: 111n C J n . es c · ~ ·--:- _ . • 

p ,_11-1111 ,•111. i11 ,·1>111 1r·1·fi1J 11 w i1h t h (• ,·orn: n11.r1 ,r·li onl S:':"1.'.··m n1 .. 1:1i•_: 1: 1:,:v 
of .l>ay,, 111,<, 1"1 . ""ci ;i J,-:., tl"i r1:<p1 c·st ol. :\Ir . . J_ IJ . _\ !,· ( o_l l1sti.:1. s<'cr e-

. J · I I ·!·-· 111 · t \'< 11 1 r,1·,11· 111·,· 1111• opirno n •Jl' !.111s Ll.c· p.n·t.-1n 1· r JI J W II•· I I(' .IS'" d . - . . 

. ' t J,,·-1t. J' tl J·t ·, 011 ,_,j' l ;;11 1r• & \\"nic:1:rn .111 's np1111r,u 111al'ked ni en 1. 11po 11 , 
' 'Firs1 .. '' 

] !, ,, i rl IH · ol JSl'n' r• d 111111 w,• li,11·r· no 1e n11-sl-i fn fi11n;il 1,1 ·n v1:-; 11r11 fix.-
. r ·1 · 1 ·1 I 111• ".dl11·:11r- rl in the eo mrnon ill )!. {l1c• .l )!' I' !i1 1·11f· () I' II \ /' I' ll \\ . 10 11 1: 1,\. ,. 

sc l1 i>ols. 'l' lw pn1Yis in1: fi:, i11 .!..!· 1 lw .J!.!'C l illl i1- is ;i :,; ""t fo ,th in the 
opi1 11 011 nf Ln11 c &_ \\;t( l' /Tll,"ill . ;"IJ"l(l is s l; ri"J11m·:r i-n~h c t• tlinn ii. con ­
f.:ti l 11 t·ir11•:i l 1•11,l<'l.111 1·1 1!". J i· is t r 11 c• t ha t t l11_• sr·ll()cll hmds m·,, nppor­
l.i,)11t· d in :11 ·1 ·1>1 ·,ln111· ,· wi1 li 11i .. nrnnlwr o f c·lti lcl n·n of s1·ho1J I age 
·in 11i ~ ,,c·1·c 1·,i! d is t 1·i..:t,<:, 1111 1. 11,is do cs 11 11 t ·11 c1·,<:o;sa ri ly m enu that 
t:li ildn: 11 ,il 11 1\'1· 0 1· h(·!,111· 11! 0 rt_!.!·<' t l111 s "li xc·d rni g-lt t no t li e. autho rized 
!Jy L,w to r, ··,·c·ive I lic l,c1 11 ·fit s <ti' 1hc s ,·h ools . 

' [' IH · ,1-(,1·,I ' · l, in cl,·1·!..!·ar1,·n' ' 111 P:i1 1;:; li h··ra ll y . a .!.!:.ll'd l' n of c·liil d1 ·e:11. 
T11 .. ". ,.,.,, .,.,,~ .11.1: ;,, , .,1 , , , . ,.,,.;,., 1,.;, .11 \ \" ·11'•:rifJ)1; I_ 'J •. (:nnmm. '?lii)nn~ 

I f1. ' \ ~ t f I t I \ \ I J .'., 4 \ \ ! , '":\ I. t ' I• • I > J I. \,l J r \ • • ' • • 

Lli r npi ,, 1 al! d c·,lu, ·,1!ot· .111tl \\ ·;i ,-: i 11! ,·nd(·d tr , a.p11ly 111 a. c:_,·st c•111 1d1ic·h 
) Ji, p);il11,:1·:1!1•,l f{IJ' 1!u· i11 s lnwti1111 n[' 1·Jii]c11·1•11 "f \"<"'\' ,,· t c 11tl1•/ ' ,Y<'fll'S . 

;! f ( 'y, · .. )l./ .c!"I ' ~:(I:";. 

In Kindcrgnrl·cn Schools ( Colo. ) 19 L. R. A., page 4G9, it was 
l1el<l IJy tl 1e s up1·cm c eomt o.f Colorndo that : 

" Tl 1e pn ll' e r· 01· 1lw h· !-!·isl:11111 \ • lo urn-v ic! P fo r u kiride ,·g-m·ten 
d c•p;11·ln1 (•11I in 1li c- p 1tl di ,· s1· li o11l sy,-.1 r• m f'o1· 1'11,; P<ln c;i i ion of 
dri]dn·J: ,.r ;//1 :, ~·l· !<-,;,..; 1 l1 .-i11 !-ii ., y, ·,1 1·,; is 11 01. 111· i1J,ilii1.,,.(l 1,y a 
,·oust il11 ti o 11 :il p 1·0Yisi, ; 11 J'.,r ·fl'I' •.' p11hli,· s,:lrnols tln·,lug·J,ont the 
,.1:1t,\ ,1"11 ,·n·in :il l r L'si d ,·n1s o [ Ilic ,;f:11<· llf't.11·c.-· n 1h e age's of 
si x a1 r< l 111·, 111.,· -,.m ,, }· 1•:1 1·-s lll:l_Y h1· <•dw:nted gTatnitous ly. · " 

HE i'O II T lW .,\TTOI C\ l ·: Y-1; I·:_, 1<1-L-\ I . 

·· , \· (' 11J i11k . tJ1, ·1·, · !°t T1'. l liill 11111!, · r ;I r;ii1 · 1·111, • , >!' 1·, ,11s l 1·11,·liu11. 
s,• :·ti,,11 T :1rtii-l ,· !1. ,·;111 h · 11,•l,l ;i 1·,·111 1i1·, ·111,:· 11I. ;1 11,l 11 ,1 1 ;1 1'l"•' ­
l1ihit inn. ;111,l t li :1t ,-,11.-11 , ., ·,lls l r 11..ti11 n i_.., i11 li :11 ·111,• 11y wil li 11 1,· 
p1 ·n~TL'SSi\· ,, ,-,·J1nnf po!i1·y o [ !lit• S( ii l t•. :11 1d 11· jJI 1·11 ;if ,I, • I lip ],,.!..'.· j,;. 

l,1tl 11·,· lo (·,11 1r,· 1· 111'011 ;ill ,·l:1s.-,· -: nJ" ,·l1ilcl r t•11 Iii ,· ;1, l\·;11!1;1_!..'.·, •s 
.,f' :1 -:~_,·s i ,•11 1 111•,1, J1;1s lll'111·,·11 n/' i111·;1J.. 11l:1 l,J, , 11,·11, · lil. \\" ,, ;ir,• 

r,f i li l· c:pi11in11 1l 1nl I !J r J, ,c!·i,;l;it111 ·.-, l1,1i--; I 111· 11nwc•1·. 11 11 d, •1· t.li.•. 
c· ,

1
n,-1i1"11!in11 . i11 jll'OYid,· f n 1· tl1 c· ,·stnl ,l isl1>110 1!1 illl d l!l;1 i 11 fc• 11 :i n1'(' 

n[' a k intl ,· 1·!..'.·n ,·t ,· 11 d, , 11n1·f.11 1t' til i 11 1 he· pnh li(' s :·li on] sy sl.,· 111 fo 1· 
1h r• l'thwat ion of (· l1 i l<l1 ·,·n nl' 111 1 :l .'!f' J, ,,-s l li ;111 six. _v,·;11 ·s ... 

T ,, 111t
1 

.-:11111,• <·l-1',· ,·1. s,•p ,'-.'i 1111 0 // 1·s . S, ·/1 r1 r,/ Tn a ,,tln'I' n/ Sa-11- ./0.1·,--, 

20 L. H . . \ .. :i!l.J. iii ll' h i,·h it 11·a s !Jp ],l l,y t li c• s 11p 1·c·111,c ,·,H w t n f 
C 11 li fnr11 ia tha t : 

"Thr ,s i1-t 11ific ·nn ,·-1· o J' t h ,• \l" 01·,l · k i1 1dl' J'.!..! ;Jl' f,• 11' 1s w i1 lti11 .i 11d i-
1·in l c·c :.~.n 1i z ;1111·1•. 

. ' J\ i 1td,•1•g, 11'(1 •11 1·];-JSS('S' // );/ ,\' 11,• in s1 l' IJr• lp,I i1 1 ;.;,• p ;11 ·;!1 1· J111iJd ­

ill .Q'S n1 1cl 111 ) ;d 11cli r•s ,•x,·1·pt 111 11 ;.; r- of 1h, · k i11d-t"•.rg·;11·l.:·11 sys l.,• 111 
t·au_rd d . in s11, ·J1 l'l;iss,·.-,. 111 Hl 1·1· l 'cil . ( 'nd ,• . st •,·t i1111 1 fi(i (i . j> niv icli ng· 

f lt at ot lt l'l.' st11 di ,:s 111:iy !1<, ,111! ho r iz,•d liy 1111· l1c1; 1r d- ,>I· "d 11 c·:1J i1111 
lm t not lr 1 !1 1: · 11 ,·.!..!·l,·,·t. o r c·x ,: l 11 :-;i o11 (JJ' st 11di, ·s l /;J ll111· d in s,· ,· 1 ion 
l o (; ,i, as ,<wdio11 Iii(;:; (> Ill y r, ·q 11i!'('S thcsr · ll/·;i 11 ,· h·,'S of sh1 d :v ' in 
1110 s (•vr ra l _!.n·iu l es in w lii el, r :w l1 111 ;1:'-' l1·P 1·c· q n i1· r·cl. ' ·, 

and a ls,> : 

" .,\. .f111 !d 1"01· t·h c s11 p po 1· (. of p i·i ni,;H·y and g-1·a1 11111 :11 · s r·lio o ls 
rnn:,.· lie la1,·f1 il! ., · u ,c·<l lo pny sa ln l' i(•s of 1."a c· l1f' rs i11 n. l< i11 ,l, ·r ­
g-a1 ·1n1 11·!1ir·l1 l1;i ,; !,,,,." d11l y ;i d oplc·cl ;i;.; p ,1 1·1, olf 111 1: p11ldi ,· 
pr·i1t1ill'Y Sc:honls _. aJ-1 hr1 11 _i::l1 ,1·!1r· 11 ti ,,. 111<1rn·y \\' a s r:i i~i :d l1y 111 JLX 

t h :· k ind ,· 1·!..!·;1 1·1(-n li ·,1<1 11 -11 <· xi s1Prn ·c · i11 1l111s1 • iw lio ol s . " 

I n vi c·,1· ()f 1"!i ,•., p ;/llt li rll' i1 i,·:-;. ] ' ;J i li r'. I' 111 ;1)1 \tJ J ;u·1·1 11 11i1. or -:1111y l'i'!l­
SO IJ S stat ,·d in 1·11, · o p i11 irr11 r,f ;\ l, ·s,- 1·.-,. L nH<: & \ Vntc•1·11 1,c11 . I :1111 in ­
cl i11c· d 1o cnnc ·11 r in t l, c c- or.wl us ion r cacJ1 cd by l"lt cni wit.h r efer ence 
to t! 10 q nr~shnn H1c11· I;: ,,.!] " F'i r·st" li,v j.J, c•1111 i1 1 t lJ 1·i1 · sai d ,, pi11i o 11 , 
whi(' l1 npi11ion i-5-: li c rl'wi1 Ii r ,· 1·1, rn ccl. 

Y 0 11 r s 1.rn l y , 

C. A . ll .OBB fNS . 

, 1ssistant /l/,tor11 r;_1; (Jenc·r al . 
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s 1i 1, r;1·v is0r !-'. 

C. 8. :'l l1Jr,;;1-: . ( !1, 1111l!J • i flo i'IIJ !) f,J/( d , 

IIoc·k t'm·tl , Jowa. 

D e, ·e1l1ber ~l , 1012. 

])1-:.\ H :-;11:. ; \'r, 11rs or tlw ]'Jll1 i11sla111·. aclclrcs <,1: d 1<) tl1e ;1lt.1.>J'llE'Y 

'..!; c lH; J·a l Jr : ,s !_.,-en 1· (~ f r·!T 1·1l 1r, r11 c ,for 1·e pl,v. 

Yorn· 1111r·st inn is 1\"11r·1i1•·r tile l,oanl of' superYiso1·s !i ns a right 
1 r, 111 i l,·,1 .l!c or per diem aloue for attending state conventions of 
tJ1 e litim ·d c.,f' ,;i1p(·1·v isors. 

'J'l1 e a.!.lc1Jdan,·e nt Sllf:h r·o1 1ve1it ions is no part of' th e oflic)ial <lnty 
of t l1r: 1110i , rl11·1·s nf the lirJ·arcl n:f' s11pri-visors and in lll,\' jL1tlg·rnent 
t.h ey arc· only p11t.in ,,1l to the c:ornpc11 sntio 11 fixrd 1,." c:nd-c section 469, 
as arnc· 11rl r·cl 1,v s, ·vl in11 4- r,,f r hnpJ-er :!+ of the acts of: th e th irty-fourth 
.!:!.·rn 01 ·a l ;11;~-:r· 1;1l,l.v wfii,:h i~ ~4.00 p,·1· <l:iy for cn c·h day n.c01ually in 
:;cssinn, and <4;.J..O() p el' day when not in session lmt employed on 
commit 1.,· e servieP. lfo1wc. t hry arc cJ1tit.l ed to no per diem or mile­
age for n.U-Pnclirn:i: such conventions . 

Yours trnly, 

C. A. R-01.lBINS. 

Ass·istant Attorney Gen eral. 

Sc1rr1nr,s- Frnnn·1·10N or, ~1(w D1sTHTCT---Po,vi,;n oii A u'l'I-IORITY OF 

Bo.-11~:, OP DrnECTORS DISCliSSEO. 

December 24, Hll2. 

A. 1\ 1. D1,Yu1-:, 8117JNi 11 f (;)1cl e·11t f 111Uic l-11sfr·11 ction. 
Stat,, H ouse. 

DEAit S 11{: Yonrs of the 21st instant: nddrr.sscd to th e attorney 
genera l hn s hcc11 r eferred to me for reply. 

Y o111: qncstion is: 

' :\fa.,· s,·11 001 honrcls of two 1·u1·al independent districts by 
r.011 (·11 tTCII t action s,:t off con li!!no11s teJTi-tory for the purpose 
ot' fnnning· a nrw l'lll'a l irnl ep r.nclcnt district-. uJiclel' the provi­
sions of ;;edion 27flC:: of the code without a vote of th e electors~'' 

'l' h·.? pr,,• ·i.., 1,1n l',,1 · i f,,. :-11 1,il i\·i,i .. 11 nl' i11,!. ·1" '11d,>111 s ,-il.,()I cli,d.r r,· ts 
i.;; fi r ::; ( ,·,)1 011d i 11 1· l1:1 p1 ,· 1· 1:: :; ,,1· iii ., · :11·\,< ,, r I ii,· ,-.: , ,, ·,, ,ilL't' l llh !-!"•'llt' l':t.1 

:1 ;:.:s ,'m h l:'-- ;::r c1 ion ~ L•L \\·h ic: h p r "Y i,ks: 

· '_ \ \- i h,· 11· i-i t 1,· ll l'1' 1!l l1 ' ,< 1 ,,f ,·,11 ,·- i l1 i1·tl , , j' the kc:·:l! ,·n1,' 1':S l" C­

;::i ,l i11,'.l' in :111.\- i11d ,· pPn<i,•1lf s ,·lH> ,,I ,l i:-lri ,·t . !he lH,:1nl ,1j' din' ,· ­
t-rw,- ,)f :-;,1ifl i11tl P11,,111lc, 1t clis11 ·id ,d1:1ll ,·:ill , l 111<'1' t i11p: ni" th r 
q11:di:i.-.d ,· !,· 1·1t ,rs ,,f ;:::1 id i11,l r p, ·11 (l1·111 ,hslri,·1 . :1 t. 111l' ns1111l pl:1, '0 
of li n! ,ling· 1 h1 ·i1· 111 0P tin p: . h>· !!'.iYi11g· ;1.t. len .,1· 11' 11 ,l:iy;; · nnt i(·C 

1 Jwrr n.f b:'- pnst i np: thl' l'C' 11 01.i <'C'S i 11 1 lw ind,.-,pl'n <kn t. d ish·ic t: 
soug·h t t o h· diYidccl. :11111 h_,.· pnhliC'a1ion ·in ;\ 11,,wsv:11w1· . if 
0 1r<' ]),, pnli!islw cl in the inrl PpPnclcn t r1isti-i r t-. nt whi,·h mc· l't i11 g 
th e e!Pi:toi·;; shnll vot.e 11_,.- h;1llnt for nr ::ip:nins t·. snrh snbrl iYision.'' 

and seetion 3 0E ,,-hich JWOYiclcs: 

"Sbonld n rnn.jnr-it .v of: 1hr Yrit.r·s hp c> nst in fn,·01· 0f s1wh 
suhdiYision . t.h e bon r fl or hoards ot di r erto1·s shnll c·all n. mcd.­
ing· in P,Wh i nclrpe11clr11 f·. dish·i f' t so snhcl i\·idC'rl. or fo 1·nwc-l. ,ls 
aforesaid , for the purpose o,f electin g hy hallot three clit·,·e1.o r s , 
who shall h olcl tlw ir office one, t"·o anrl three y en.rs rrspc<'I ively, 
the length of th eir r espedive terms to he def·.e i-minC'd by lot; 
a.ncl but one directo r shall be chc,sen annua lly t hereafter, who 
shall bold his o ffi c.e for tl1ree y.ea.rs. " 

By chapter 181 of the nc>ts of t h e 0ig-hteenth genera l. nsse:mbl.y, 
section 1 of chapter ] ~33 of the nets of the seventeenth gwwrnJ as­
sembly w::is repealea and the foll owin g enacted as ::i, snbstitnte 
t h erefor : 

'' That ·any irnlepeuclent school district, organized under any 
of the laws of this stn lc. may sn hcl iYidc, for t he pur-po:;:c of 
.l'orming· two or more ind ep en d ent schoo l distric·ts, or have 
t erri to1·y cl0tac lwcl to he ::i nn cx:Nl wilh ot.her te1· 1·i Lo 1·y .in t,h c 
forma1 ion of in <ll'p enden t cl i sf-1:i t>t •H· disi:1:ids, n.nrl ·it s/1 rill be 
the clufy of' tlw 7i oarcl ol d·ireclors o/ sa·icl inrlcpcn dr.nt rlislrict 
to establish l lw bou?l(lari r>s of the districts so fon11 erl, th e cl is­
tr icts sn formed not to ,·on'tn in less thnn four government sec­
tions of land eac.h. This li mitation shn ll not :rpply when, hy 
reason of a r iver, or other ohst:ael c·, a r·.onsidcr:ihl e 11nml1c r of 
pupils will be ,H·co nnnodalcd hy Lh e f.nrrnation o[ a distri ct 
contn.inin~ J.css thnn four se<.:t inns, or where t l1cre is n eity, 
to,vn , or villnr4·c within snid t.err:itory, of nnt less tha.n one }nm­
clred inhahitm,ts, and in ,such ea,ses thr~ irnl c.p endent JjstrirJt:s 
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so f<1n ncd s f1,tll 11ot ,~1mt a i11 l<-ss t.lian two government. sc,·ti ons 
o f la11 d. sw·h s1 1b1l i ,·isi011 tn li e affed ed (effec·kd ) in th ,, nrn.n­
nr· I' p1·r1,·id 1· ,l J'1,r in sr·r·t i11 11s -.!. . :-; . ,llld 4 nf t l1 is cl1r111t r r: Pro­
\'id,- <i . Tiu,/ 11'1" t' ' rci llu r of {111 rl isl rir·/s sr; 1, r,jpnscd fo be 
fun11r, i (11,, lr1 ins lrs.-: f /;011 {0 11,· 111,1· cr; i mc11/ src /ion s, d shall 
n r111 i .··r· rt ·11111 ,i ,,,-il_,, ,,j" !h r' 1·1dr so/ r rf(·/i rd t he 1,ru11osrd rlidricts 
t,, o,u l11 o r i.,I' sllr-/1 s 1dn!-i1·:s-i r,n." 

Cu11sl rni11 _l! 1!, r-s1· 1,1·0 ,- l1np l l' l'S (1J:fCt.l11>r it . ll"i ll b,: obscn '1:d 1lua:t 
l.fi.r: r· ,. a n·: .,,·,, p 1·r ,1·isi r,ll s f,n· ;1n ,·Jef'l"i nn : ·fi rs·t. f.,r an l'll'd i011 oE the 
0lc:,·1fJ t'S ,,f' 1111' dist rid si:, 11ci . .fl1· 1o hr: di,· irl Pd, and. s1·co11<.l , fo 1· a.n 

,.J, .,-.:i , ,1 1 i11 1,11r· 11f tl1 ,· l>l"••l'" '-'''l d ist l' i,·t s 11·l11 ·r1· snd1 j>l'Opc,sc,1 d is­
lri1·.1s ,-, ,11t :, i11 k s.· 1Ji:1ti f,1 111 · ;.;: , ,\·c•r11m ,· 1i1· sc·rt io11 s . an d n otwit.li: t .i11d­
i11_t;: 11,c· r·,w1 11, at it is 111 ,111 ,· fh ,·. ,111 1.v of !li e hn:-11·r1 of: clirrr- 1urs of 
s: 1irl i r, rlc·1• r· 11<lr· 11i d i.sf 1-i <·I 11 , 1·,d n.l,l isli 111 <· ho1 1111l nri ,·:-- n[ 1h r ,li,;t 1·i cts 
so fu1·1111· d, y, ·1 I !H· ··l, ·,·I i" 11 p1·c,\·iilc ·d !"<Jr i11 sr·dic,n :J of' ,·lt np lc·r 1,l:3 
11 1' tli r· n,·1 s o l" lfi, , s1·1< ·11i, ·(·11 i l1 ,!..'."<'ll <' l' il l :1ssr·i11l,I_\· \\"as 1·c·rp1i1·rrl i11 rill 
c:.;1.~r ·s. :. 11,I tl, c•. ,, l, •c·t io 11 p1 ·1"· icl erl f 11 1· i11 t fi ,. Li st 1· l,111s•· nJ se,-·1.i, ,11 1 
ol' 1· li,1 r> lr· r ] :ii r, I" i hr· Pi !..'.· l1 lc· ,·n ll1 ;.!"f•tll ' l': 11 :i ~sc- 11 111 1.1· 11·;1,-: 1· r-rp1i r,· cl 
wli.1· r ,· l, ·ss I lu, 11 1'., 111· .!..'."0\"1' J't1 111, ·11 ! . c· c·I i1111 s 1\"1 ·1·, · s11 11 .d1t· !11 lie• itw11r­
JH1t ·al c·d i 11 1o tli, · !1 1d ,·pn1rlc· 11 ! s ,·li nol disl..- ic ·I. 

T11 11 1111 -r 11·n1·d s, if t i, ,· p 1·n1 11 ,si1il>t1 \1·c·1·r In di 1·i d1· "'"' ,i i,- lri, ·t 
,·1111 ,-.. i, 1 i11~· o l" c· iL:· lit .',1·1·t i(, 11 s i1l111 I 11·1, <i is lr· id s of: l'n111· s,· ,-·li r,11 s r·;1 1·l1, 
111 ,·11 tl1r· ., 11 1_,. ,·l ,·1 ·l io11 r 1· ci 11ir1·,I 1111di'1· 111,· l:1 11· :, .~ ii· c·:-: i~t ,·d lll·ini · 
11> 1·fJd,· 111' ·1:-- :r, 11·11 ;ild 1,.. 1lic, 11 11,· ,·l ,·,·ti1,n 11, ·f,l i11 tf1r r,ri .1.!"i 11;il 1l i~­
t.1· i,··1 111 11 •11 11 11· i, 1·,11 11 ., ,i 1i,, t1 l ,1 s1il1 il i1·i d,· . "\\" l11 •n·:1s i f t li r pl'11p1,si -
1i,1 11 11·,·1·<' 111 ,li \· i,I ,. :1 d isl r· i,·1 1,1 ·, 1"i1,11,-. ly ,·, 111 , is l i11 ·~· ,,1- s i.,: s,·1· li 1111 s 
i11I" 111·11 rli s l ri ,·l s " 1· l l1 n ·1· ,,·,·l i111 1s r·:1 ,·li. l lw 11 111 ,· 1·l,· t·l i11 n ll ,· J'(·ln ­
i'< ,1'1• rl ,·s ,·rd, r·r l 1111 11! ,· 1, 1·11 1• 11 .,iti,1 11 I, , s 1il11li1·i,1, , rn11.,t he· '1 1·ld ;1 11rl i11 
:i, -l1lifi •r1• 11· 1 11:1J tJ 1·• P• · Jtl 1' '-i t : 111..·p l ~· ' . :1 P ~ l .-i , , l. in1•.:\1 1cl ,; , .1 11 :~1-i 11·1\ ~.~· .· r11\..: ' 

ill 1" :1 , ·111 11 1' t Ii, · p r1> J1t •s il i11t 1 i11 ,·;11 ·1! o l' tf11, n <·\1· pr111x 1s,·tl cli-stt·i ds 
lu- l' ,1 1·,• ilt ,· s1 1l, ,ii \· is i11 11 ,·c,i 1l ,l 1;il; ,, p l;i, ·I' . 

( 'un 1i1 1~ <11111" 11 fr, 11 11· 1•1 ·,·s, •111 1;111· :h f', 1111 1,l i11 ,·," !,• ,· ,· r·1i n1 1 ~1'.J:-i , 

·.\"1 ' siili li11 d i'l' l \\· j,-.;jqll f'1 \1' f l11• l;i,;f 1·Ji •,·fir·,11 ;1 111 11 ·1 · 1'1·r1•JTl'(l ! 11 . jilat 
is . :111 Pl, ·,· li nn in tl1c· p 1·11 1H .,st·rl 11r·\1· di,., f1:i1 ·f-:.; 1d1c t·,· 1ilP prop1 ,s itin~1 
is 111 i11,·lu,J ,, ·1,·s,; 1 li;i 11 1. \1-,) ~·111·r· n 11 11 ,· 11t s ,·,· li 111 1,s 111'. ];i111l ll" il l'l 'C a 
Yi ll.i l.!'\' is i11 ,· l11d ,· .I. 11 t· 11·li 1· 1·,, (\JI ,11 .,. 11 11nL o f 11.!1 111 ·;i l ul 1sh ll' I,·,;, Hi e 
fo111· s ,·, · li 11 11 ." nr ];i111l :1r ,· 11n l aYn iln hl,· fo r c0 a,·h n r \1· di ~1 1'i,·I , l,u t. 
th e prnvisi111 1 !'"" t ft (• l'it-l'f ir,11 in ll1,· ,11·i g· innl cl is l 1·i,·1. upon t he 
pr11pn~i(i1Jt1 111 suh<1i,·id (' is ent ir ely eli min ated from thi s section ; 
1111ks,-.; i i" \1·,1s in tl'nd ,·d 1o r 0 instat.c tl1at proYi,sion hy tl1 e w,e of 
i.lt<· follow ing· l:rn g,rnge: 

. , .\•H[ l ]w j·l'<>o·, ·,· di1 1c: -... 1"111· ,-.; , 1,· ii ,-111, , Jj , i,-.i11 11 , ]1 :1!1 i 11 ;,II 1·,• ­
" I'" ,·ts l ,<: lik , 11 1, ,,,. 1>1·.,, icl,·rl i1 1 tlw , , ·,·1i ,ll1 1·,· l;11 i 11 !c.· l11 th ,· 
, ·r _,t ;111i/.:1i i, ,11 .ii" ,·ii i, ·, :1 •,,I 1, ,1111., i11 1,, i 1.l, ·1•,· 11,l,· 11 1 .J i,-1 1' i,· 1,-.. . :11 1tl 
S(I f ,11· Q,, ff ; !J)/l< 'tif,{e. "' 

'ff ,i,-.; 1• rn,.-is i,q1 d111il d l,·,-.;s 11 ;1 ,; r ,-- i", ·1·,· 11 (' 1' t,, 111,• ,, , . ., ,.,,,•di 11gs r,•i',·r1·,·d 
i n in ,·, ,d, · s ,· ,· l i11 11 :.!7 !1 -L In Yi,·w ,11· Iii, · l':11·i 111:11 111 11< '1' :111cl i11, 'p 11-
sisil,1J!· 1: r 111·i ,- i11 11s ;11· ,. ,·l 1•;;1·h- 111.1d ,· i 11 ,..,,. ,., i111 1 :.!7'1.'I l'nr :1 11:1 1·1 nr 
l h"-· pnw r·,·i! i lt!.! " - :111 d in , · il·11· ni' t l11 · f:1 ,·I 111:11 I ii ,· l.1 t t1T J'il l'I ,, 1· f l1is 
;.,(' c-li•lJL l;, ,-, t :i!10\·,, ,11111 h- ,l. is 11 ,1 t ,·1 ,·:Jl' ly :,p!'l i<·a hl, · i,, al l ,-.;1Jl,cli1·i­
s ion s :tlld 111 i!.! fil . l,c e n11 sll·11P<l si.111 1d.\· tn :lpf'l.,· lo !' !, ,,. , i,_111s 11·ll r r1· 
t he 11 ,·,1· rli-st r i,·1· e1111(; 1it1 Nl less 1 h :1 11 I 11"<1 g\l\'Pl' n1111' 11 i· s ,· ,·I i" 11 s oC 
]311cJ . l] H• lll[' ;lll in~· c,I' iJi is !'='.•t ·li 11 11 is l'< ' IHl.- 1'1• cl Sii lll l1 ·1•J"l:1i11 ;1'{ 1.11;1(", 
:in:,· c<> 11<·l 1: .-.; i<>n ;irriy, •(l nt ,,·on l,l 111· 0xlTc·rn r·i.1· ,111111,i 1'111. ,·x,·,·pt . 1li:1t 
it is c!e:11· ih:tt wl 1e r l! t li r- 11e1\· di,.;fTi ,· I. ,:0 11 ln i11 s less 1"f1:11 1 11\·o µ: m ·,, 1·n -
1nrnt s r·r·1 in11 s of ];111,l lite s:11111· sh nn!rl 11 0 1 Jw, 111·_µ·;111i i'.,· d ,·x,·1• 1,t 11pnn 
a. nrn:io1·if v \'o f·c, of' !h e ,· ledors n J' 0.1.-·h nl' 1·li,· p1·(\p 11 s,·,l disl ri ds . 
Ther e .S l','111:--: in i> P 110 ni"h l' r pr0Y isi o 11 in 1 h!' l: 111· 11·Ji p1·pl,y a ,l'is1 l' ir.t 
is es1.nhl is !i,, ,l C'\ .-· 0p t. IJ~, a y nt (• n l' Ili c· p,' np lr·. On 111,· ,·,j .h0 1· l1:111cl , 
th ere \\·011 lcl -·00 t11 to lw 11 0 v 0r_,- st 1·on .tr r P.ri s n n w hy !-.1 1P 0x 1w 11 s <' nf 
an clcet ion sh ould be r cq11irr· cl wh 0r 0 H1 0 11t'oposi1 im1 is l"o di.v iil P. 
into di . !"rids Pnn t.1inin!!' fom· s-cc-tions or m or l'. 

One tl 1i11 g is o.:rrh1 in 111:it 11, csc sc,·1 ion::; arc ::-:o 11n.r:c rt:1i11 i11 1.he ir 
m ea.n io _µ· that tli cy s l1011lc1 be r e-11Til tcn and 1l1 c intc•n ,·J.-.ll rn c:-rning­
moTc clea1·l y -cxprcssc1d, a.nd 1mlil tl1is is cl on e a bo.inl u1: offi1~e r 
whose du t y i t is to eonstrue 1.h csc s cdi ous rnig·h t well b e justific•d 
in construi ng th e same c i thc1' w ay ::is in h is own judg·me nt he rni gl1t 
think proper. 

Y-0urs very truly, 
C. A. RonmNs, 

Assi.~tant i i ttorney General. 

TERMS OF 0 FFTCE.-To begin se<'ond sccuJnr dn.y of ,Tmmn.ry n 0xt 
af1:er the electi011. 

11:R. WM. STRAMPE, 

Superv isor Elect .. 
Paullina, Iowa. 

December 24, 1 !"Jl2 . 

DEAR Sm: I am in r eceipt of yonr communication of the 23d 
instant advising that you are the supervisor elect in your eounty, 
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:11HI 1·1 ·q11, ·sti 11'..!· :111 r>1•i11io11 :1s 1u 1v1J c u >·on ass11n1 c th._. '111tic·s od' 

:vo, n· <Jf'li ,· c:. 

Sf·<: t i1,11 J(J(i() <J I' th,; supplc:rnent to tl1 e cock, 100, , as amcJJdecl 
1,_1· ,-li :JJ •1•·r Ii"- ,wls 1, f 11,r· tlii1·t.\· -t. hir1l gcn r:ral ,issembl>·· pruv icl cs : 

"' '1' 11 ,· 1,·1·111 nf' ,,fl,,·,, rJf ,i'IJ nffi,·crs ,J10St; ll .,t a g\' 11c ral dec­
t i11 11 f',, ,. a fu ll 1,-r 111 sl 1:1l l ,- .. 111 11 11; 11<·1, on 1hc second scc rllar cl ay 

"r .J a, 11rn1·1· tl" Xt 1 l11 ·[' 1· a.l't, ·r, ,,x1·e !>1 w ll'' II oth envisc pro,· i<kd 
I, _,, ti, ,- ,-,,1 i:-;ti1111 i1111 111 · l,y .i.;t:1 1111-r :' ' d1·. 

IL is 1, 1y "l' i11ion 111 :-, t you s lionld ;1 "~11rne th<' dnti ,·s of !·our _office 
on the seco nd secular day in J·anuary, which is Tliursclay, Janu­

;1 r.1· '..,!, I. 

I : 1-:1 >1H; 1-: (_' u;::sn ::-; , 

_I //()1·11r·_11 r: cnc /'f/J. 

. \I 1: . ~- 1; l, 1 ·c .1,-< 
, \ 11 i lru!I . J11 11·,1. 

I J1 : 11, ~11 ; : Y,11 1rs , ,i' tlic :_>:l, I iw-;l , 1111 11d1lr, •ss,- ,I I n 11 •,· :1t torm·)-

'.!: •·n 1· 1· :r I lr ,1,: lw,· 11 r, ·1', · r- 1 ... , I l u ·1111· i' ,,r n .·p l_,·. 
Y .. 11 1·11,· !1 ·,;1• ;1 , . .,,._,· ol' .l ' \1111' l >l 'l'S " .lll ordin:1111·1' :\o. ];--; ]'1·.~·11 l,ili11p: 

pr ,ril :1 11<1 l,i ll i:ir<I .li:il l. · ;111 d l,1111·i it1 !..'.· :ill, ·.1·.·. ;11'0 ,·op,1· ol' ,1 J'l'l ' J)IJ,;Cd 

1)r,l i1i.1 11--1 · i 11 1\'l1 i ,· li i,.; ,.,, ,,1,,i111·1I ;1 pro1·i .,io)1 11rnl ;i Ji ,·1•1 1-',1· ;;lr:111 lie 
!..'.·,·, 11,t ,·.! 1· , 1, · 11 ,it ,111,1 ·r· 11,,1 11 ,n1,· :, ,, ,-11 11 r,,.1 n•· 1,i1 1i .1,·rl 1, a1 1 :111.i 1i -,,,·1 -
i 11 !,!· :1\\, ._,-. : ,ll ,: y 1111r 111, ;1111·\ i ., ,:s \11 11·li!'tl11'l.' ,w 111,t 1'1is 111· 11 1·is i1>11 
·,,-., 11 lcl h · l,:~nl. 

I 11 111y _i1 1d:: 11 1•·11t :-·n1 11· i11q11ir\ · sl 111 11 1,1 ]II' :1 11,-;11·,,ri:·cl i11 111'.' 11: '_t:·n -
1 jy,·_ T lr, · ]; 111· 1l1•( ·,-.. "',t L1\' ,11 · flw 1·r,·:rtinn ,11' ;1 11 1,1 11 o p11l :.- i11 a. 11 y 
lin e ol' l111si1H'><S if th is ·1,n . ..: i11,•,,-: ·is 10 lJ ,, 1· r·t:·:11·,lt" rl ,1,; l,111·fnl it 
,-,; li n11 ] d i11 ' 0 JW l1 111 :11'1 OJI 1"111 ! ;.;,l)]l• 1, ·1·11 1s. 

Y(, 111· < .. ,_.1,11(1 •;i1,· ,;ti o11 1-.; . ,-:rn 11" 1' pass :1 11 c,1·din;11 11 ·1· t.-, 1·0111pel 
1·, ·s !:1111·:rn t.~ fn ,.f.,,_,. n1 ,· 1·1·in i11 !t01 1l'S ,w 1" J'11' ~\·c nt t he nl1011·,rn .--c of 
r•)IJ).!:11 a11Ll lot1,l !n11 .!.:·11n ~·,. 11sed ill ~m·h p l.aee~. 

] kno1,- ul' 110 stat.11 1.<'c "·! 1i"11 1Youlcl eonfrr t:lt r po11· r1· upon a. r ity 
tn ,· 11 ;1c-1" ;111 o rdi11:111, ·<' 1lta t 1rnuld ,·0111p cl a. r esta nranr tn close withi n 
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ce1·t<1in 110111"' p( t! w cL1y 0 1· n i ,:l1t. 11 1.111,·Y,' I'. 1lt,·.,· vl,·:1r l _, · ii:11·,· 1..h~ 
r i! . .:-l1t t,, l' i rnd. a11 cir· Ll in;in ,-,, a _!.!·,1i 11><t n1 11!.!·il. l,<1 1, l l:111,:11:q . .:·,· a >< it 
,,-~11lcl tr-nd t0 vn·a,te a hn'ac h L)l the 1w a e, · ;111 t1 11·,,nl ,J i 11 :\lld t1f 
i t ;:c·lf ]Jr, a d ist urha11 ec or th e pnh lir qn irr. 

Y ou r eopy of t he p r 0poscd o r clin;111l·C .is li L• ,·c \\·ii Ii r, '1 11 n 1c <l . 

Y ou r;; 11'1tly , 

C. c\ . 'J:1 ) l lll l:--; S . 

.:l ssisian t .·1 fto 1·n c-_11 C c11r.ral. 

UE1-: R- h.lLL l~v OI·' :uy G.,11:CE "\Y,,1msN.- _\ nthorit y of ;,;·,une wa rdl'u 
to kill ot· tlis train Yicion s d oer d iscussed . 

}\f'n. GEO. ~, . rJJ;-; COT,N", 

Stat f' ./<'1s l1 an d nam e l \'ard rn , 
Cedar Hapids, Iowa .. 

D cce111 l ,er :.! , , 1 '.) 1 :.! . 

D E., 1~ Sm: Yours of the ~1st i11sl:;1n t, 1-ugo th ci · 11·itlt ,m cncln-sed 

lrtt e r f ront yo ur deputy at Avocn, ba s bc e:n 1·.efcrretl 1H Jill' fo r r eply . 

\ '0 1t cnll nttention w th e frw t that "\\T,n lt1er Del:1ho icl r·. a p er son 
1"., il l<'d hy ])epnt-_v Habic·ht to :1 ssist h irn , has 11 .. en cn 11Yir· 1,, ,I in jnstiee 
r·0ur r. of killing· a deer in v iolntion of th e g::1rn e l:nrn n.f til e state; 
an d tl 1c· quest inns whi-r lt yon propound , hrie f·!y stnt0d , nr e as fol­
lows: 

First-. " ·heth ci- yon or yom· tleput:v, or pe1·so n s cal led b:v them 
to ussist. wo ,dd Ji;,vc autliorily u1v1,· r ~c.:ct ion :_:; nf ,·l1np fr· r .1] 8 of 
1li o la 11·s or t !J c, t l,i rf.y-fo ur1 Ii g·c 11 cra l assem bly to ki'II vi,: io ns de •r 
t hat. a 1·e rn11n in g :·,.t I arge ; and 

Ser,r, 11,l , wh cthc!r or not t he :-.arnc parti Ps wrrnlcl have a r.i g li t t.o 
k ill a wom1d ed deer :fonrid nmning at ]urge; :incl 

Tliircl, wlw1hr1: or not wlicn it is n<'C.C f'sa ry to d islrai11 d c0 c 1· which 
are nrn1 1ing at large, the person au tho-rj zed to do so may kill them 
if they arc othe nvise unahle to distra in th em . 

Code snppkrnent section 2551-a provides: 

"That it shall he nnlawful for any person other tban the 
owner or person s authoriz-ed by the owne-r to kill, maim, trap 
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C> t' 111 ;1 1, y \\' ;1y i 11.iure or ca pt.Ur(' any tk·ct\ elk •H' goat f> J'CCJ>t 

11.:lt, 11 d is! rai11ed as provided by [111, ,. " 

S4.•1· t h 111 :i nf l·hrtptcl' 11 B of th e aets of 1he thirly- fo11rt.lt generRI 
ilS'i(·1 11l,J,\· . 10 \\·hil'h you r cfoT. provides: 

· ··\\- 11011 it shall become nec essary to di lrnin any dee r now 

runnim.." :it lnrge within this sta te it shnll be done under t.he 
auU1urhy :ind <l irection o[ the state fish nncl game wHn1cn . who 
s:Jutll di!_.':ll"ih 11 tc such deer so Ntpl.urcd to pc>rsons ,d1 hin this 
stale. nnrl LI, expense of said cn 1>ture and Ji61.ribution shall be 
paid hy thr person receiv ing such dcc r. 11 

It wi U be observed t hat tJ1,is seetion lea,·es for I.he determination 
of 1l1c sln1c 'ish nn rl. game warden the CJ U stion w hen it shal l be­
come necessary lo clist.rfLin, ancl if it were shown th a.t a buck deer 
ru_nnin~ ·<ll. JargC' were vie.ions that f act of it~~lf might wel l be l"C­
garded ::is rencle 1;ng su ch deer one nccessaJ·y to he·distrnin ed. A nd 
if the said deer cou ld not otherwise be distrained , in my judgment, 
th e state fi sh and ga me warden or h is depu ties or nny person CJtll cd 
to th.cir ass ista nce would under th eir direct.ion Jul\" authority to 
kill s11 r·h deer. I am a lso of t he opinion t hat the sn me persons \\"0tLld 
have authori ly lo km a wou_nded deer runn ing at large as this 
would be aJ1 act of mercy much t he same as is perfom1ed by t he 
humane society in the C>lse of injured animals. However , I am of 
th e opin ion that n eit her you nor your deputies or assistants wonld 
hnve the right to kiU deer in order to dist.ra in tltem nnl ess s11ch 
deer were vi cious or wounded as herein.before mentioned. 

I herewith return the letter from Mr. Habicht . 

Yours tn1ly, 

C. A. Rone1r<s, 
A.ssistant Attor11 ey Genemt. 
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ST.\TE E '.'IPUJ \"E.~ '.\W\RY- Exr~:.'-SE AccouNTS.- E xpensc ac-
cou nt of ~1.at c cmploycs 111ust be item ized and sworn to but. not 
necessa ry to swear to sn la ry accounts. 

111R. W . B . BAllS'E Y, 
Dooe mbE'r 28, 1912. 

State Dafry ancl Food Commissim1 er, 
tote R ouse. 

DEAR Sm: Yours of t his date addressed to the attor ney general 
lrns been r eferred to me for r eply. 

Your quest.ion is : 

"Shoul d lhe accounts required to be itemi zed a.ud &\\'O rn to 
be eo11sti,1ed to include I.he salaries of the mploycs together 
with expense accounts, or simply expense a co unts and not the 
salaries.' ' 

T ire portion of th section to which r eference is made, eode supple­
ment ~·ction 4~!)!).n1 5, bea rin g upon the que.~Lion rends ns follows: 

" The, , slrn 11 be paid a sala ry of not to exceed sixteen hu.n· 
dred dollars ($1.600) per annum, said salary to be pajd in the 
mrum r as the sal aries of t he other state officers and they shall 
be nllowed Lhe expense's necessarily incurred by tJ1em in the 
clisc.harge of their duties. 

"TIPi l' ;iccoun ts shall be itemiZ€d and sworu to, ancl when 
approved by U10 commi~ioner and the executive counci l, shall 
be paid by won~ant of the audjtor upon the treasurer out o! a 
sum hereiuaEter appropt"iated for carrying onb the p rovisions 
of thfa act'' 

In my judgment the words "their aooou.nt..8 11 ns fo und in that 
portion of the sectjon quoted bas reference to t he accoun t for e."<­

p_enscs nccc nl'ily incurred by tl1em in the discharge of tb.eir duty, 
and has no reference to the salaries du e the various cmployes. It 
will be observed that t here is n separate provision for the paymen t 
of salaries in the same manner as sala ries of other state offi cers and 
the claims for such sala.rics are not r eqnired to be itemized or 
sworn to. 

Yours truly, 

C. A. RoBBINS, 

Assistant Attorney Ge11eral. 
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.Ju.rl sdlctlon .. ....... .. ............ . . .. . . . . . .. . .. . .. , 8.f2 
May be member of school board . • . • . • . • • • • • . . • . . . . . . . . . 6 2 7 
Removal . . . . • . . . . . . . . . . . . . . . . . . . • . . . . . . • . . • . . . . . . . • l! 

807 

553 
182 
31 S 

Powers or clUee . 
165 Medlclno: .. . . .. .. . ... •.. •.• . ' ... .. . .. ' . . ' .' . . . 

Com pounding . . . . . . . . . . . • ' 
lntoxlcatiog liquors . ... · '. · ·. · .. . . . ·' · . ·. 

Practice o r, what co~~tiJ.~·.-:.·.·.·.·:.·::::. ·.·:.".'.".·.".'.".·.·2·2·9·. 
Practice ot, who may be admitted 

1'1.Uea.ge: ••• . .•.•.•.• . ' • . .. . ... • 

\Vhen s he riff may retain .... . .. . .....•.•. , .. .• . •. .. .. .. 
Milk : 

Deale rs, regulatfon or 1 ' 

596 
596 
81 6 
433 

189 

36 4 

~~;;~:::::;~~;~·:·:·:·;·:·;·:-;:;·;·:·;·::;-;:;·;·:·;·:·; ·;·;·:·;·:·:·:·: . . . 47 2, 570 
66 9 

Mine : 481 

..':xa ml ne r , who eligible . .. •. • .'.' . . .. .. . : •. • .• ... , . 482 
Foremen requlred . . . . . . . . . . . . . . . . . . • . . . • . 4 so 

M.inor·s: 

Not a ll owed In box ball alley• .. . ..•.•.• . , .. . . . . . . ...... 843 
Not a llowed lo pool halls ... .. ....... • .• . .. .•.... . .. 369, Gl8 
Sale o r tobacco . . . .. .... . . .. ... .. ..• .. .. . . . , .• . , . . . . . . 61 3 

Mone yed Capital : 

Defined .... . . .•.• • ." •• • •••• . • ••• , •. , .• . ... . , . ... .. .. . 290 
Taxation . .. · ..... ... · .• · .· . . . ..• . · • . .. . . . ... 282, 288. 53 2, 854 
\Vhat Included . • . . . .•. . . ,. ~ ~ . • . . . • . . . . . . . . . . . . . . . . . . . . 2 88 

Moneys and On,djt.: 
Taxation .. . .. .... .• . ...... ..... . . .... ... . .. . . .... 549 , 854 

Monopolies : 

Anti-trust law recommended . . : . . . . . . . . . . . . . . . • . . . . . . . . 26 
Power of cltfee and toWD11 •••• ••••••• .. . . •. . .•• . .••.. .. 87 6 
Regulation ..• . .... . . .. ..... . ·-.. ... . .. . . . . . . . . . . . . . . . . . 10 

Moon Law ...... . .. .... . .. ...•.... . ... .. ... 479 , 490 , 507, 614 
Mortgages: . 

R ecording . . . . . . . . • . • • • . .. . . . . . . . . . . . . . . . 16 1 
\Vhere taxed ...••.. •. • ••••• •. •.•. .. . .. , ... . .. . , . 2 17 

Motor Car Companies: . 
Taxation .. . .. . . ••...•.. .. . . • . . •.•. ..•.•.•. . . • . . ..... 647 

Mo\'lng Picture Sbcnnt: 
Fire p revenUon .. .. . · . . .. · .•.. . ·. · .. .. • · ...• ... •. , . •.• . .... 666 
Operation on Sunday . . ... ... · . • .•. , . • , , .• . , . • . • . . . . . . . 62 
Po\\'er of cities . .. . ... .. • . .•. ..•.. ... .. ..• . . ... .. . . . . . 86 2 
Reg·ulatloo . . . . .....•• . .... ... .. ..•. • . . .• . • . •. • . .. . .. 543 

Mulct Tax ( See Tax). • ' 
Ahudclpal Courts: · · · · · · · · 

Recomme nded .•. . . •... • ... , . . . . . . . . . • . . . . . . . . . . . . . . . %8' ~· 
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::So111inal ious: 
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N um ber of votes required ..... .. . · · . . · · ··· ·· ·· · · ·· · ~12, 
or candidates not printed on ballot. . . · · · · · · · · · · · · · · · · · · 
or r e presentatives . . . ....... · ··· · ·· · ······ ·· ··· ··· .67 2, 

Pape rs: ~ 
Certification .... . ......... . ··.······· ···· .640 , c89, 

58:i 

67 5 
7 43 
13 2 
718 

83 2 
58S 

S ignatures .. .... · · .. · · · · · · · · · · · · · · · · · · · · · · · · · · · · 
Time of filing ... ... .... . ........... . 618, 679, 775, 789 

Vacanciei; in ... .. .. . . ... ... .. · · · · · · · · · · · · · · . 7 F,9 , 766. 769 

1':ohu·v l'ublic: GO 
Office mini s te rial, not elective .. . .... . . . ·. · · .···· ··· · ··· 
\Vlten may take acknowledgment ......... . . . . . .. . · · · · · · 7 G 5 
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l lRe by state . ... .... . ... . .. . . . . .... ..... .. . . · . · · ··. ·· 868 
11se of co loring ... . . .. . ............. . .. . . . .. .. . . ·· . ... 8138 

Optometi·r: 
Who may pract ice . . .. . .. . .. ... . . .. . . .... . ... · ..... 260. 702 

Or<HruuH·es : 
How pa Hsed .. ..... ... . ...... . ........ ......... . . .. 5 ,j3, 563 
Heg ulat in g automobiles .. ..... .. .... . .. ... ... . ..... 3 72, 396 

Ost,·01.,,111: 
(' ann ot. pntctice optometry .. .. ....... . . . . . . ... 4 0 1. 702 

Co ns id e red physician . ......... .. ......... ... ..... ... .. 139 
:\ la y l.J e ch iropractor ... ........ ...... ... .. . . .. .. .. .. .. 4 0 3 

Osl t•o11at hy : 
\ Vh o pe rmitted to practice . . . . ...... ... . ... . .. . . . . .. 137, 38 4 
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P ublicatiou of notice .. ..... .. . ... . . ...... .. .. .. .. . .... 3 84 
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Pave inent: 
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764 
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Sal e from car . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . s 4 3 
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Compe n sation of warden ........ . .... . . . 825 
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\ ·Vhat con s titutes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 496 

Pe1·u1ui ... .. ..... . ... . 
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3 "14 

99 
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Park b oard may establi sh. . . . . . . . . . . . . . . . . . . . . . . . 2 r, 2 

Pocke t Gophers: 
Bo u nty .. . . ... ..... . · · · · · · . .... .. .... ... . .. . :13 4, ;:i.j 9 
D uty o f a uditor .... .... ..... . .......... ..... .... ...... :J:J4 

Poison ( See Intoxicating Liq uor): 
Sale ...... . ........... ... ... . 39 9 

Police and Fir·e Com1nissioner: 
Powers ... .. . . .. .. . ... .. . . .... . . . .... . ... . ........ .. 31G 
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Poll Books: 2 3 6 
Custody .. .... . . .... · · . · · · · · · · · · · · · · · · · · · · · · · · · · · · · · 

P oll in µ; Places : 83 s 
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W h er e may he op erated ..... ... . .. . · · .· ·· 300, '.'.69, 772, 783 

Pond,s: 
W h en public waters . . ... .. . . . · · · . · · · · · · . · · · · · · · · · · · · · · 

82 4 
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Prinmry Law (See Elections) . . 

P rinting: 
J\t ,;tate institutions .. . ... . . .. . . ...... ··· · · ·· ·· ···· ·· · 120 
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Ue rorm, recommended ..... .... . . · · · · · · · · · · · · · · · · · · · · · · 
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Defined . . ... .. . ...... .... .. .. · · · ·- · · · · · · · · · · · · · · · · · · · 308 
PictnrPs not t o he shown ... . .... .. . .. .. .... ······· · :, ~S. 633 

Procedu t·e: 
He-form of court . . .... .. . .... .... .. ... . . . · . . ·· . ·· · .1 6, 26 
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Doors .. . .. .... .. .. ........ ... ... .... ..... . . , · · , · · · · · 

Puhlication : 

617 

or expenditures, w l.!at sufficient. ...... . .. ..... . . . ... . .. 268 
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or proceed ings of supervisors . . . ... . . ..... . .. . . . ... . .... 347 
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Do:1rd. num.ber o f u1en1bers. . . .. .... . . . ..... . ... . .. ... . ;-!31 
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Fis hing amt hunting . .....•. .. ........ . . . ... . .. .. ... 305, 82 .-1 
H unting .. . .. ...... ... .... • . .... . .... • . . . ... .. . . . . .. .. 407 
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.Railroad f'omm.issioners; 
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